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LEGISLATIVE ASSEMBLY. 
Thur8.iay, 8th 1!ebruary, 1923. 

The Assembly met in the Assembly Chamber at Eleven of the Cl()('k .. 
Mr. President was in the Chair., 

QUESTIONS AND ANSWERS. 

INDIANS IN RAILWAY COMPARTMENTS RESERVED FOR E R P~AN . 

334. *Rai Bahadur Lachmi Prasad SiDha: With reference to the reply 
given oy Mr. :mndley to my iltarred ~  No. 141, during this Session, 
Vvill the Government be pleased to obtain the informations from different. 
Hail ways on the subject and place them on the table? 

1Ir. O. D. K. Bindley: The Railway Board believe that in practice no 
objection is offered to. Indians who have adopted European dress travel-
ling in cOIQpartments reserved for Europeans on the differf1nt railways. 
Government do not propOSt' to call for further information on this point 
from Railway Administrations at present.1 

R.AISINA CHUMMERIES. 

835. *Rai Bahadur Lachmi Prasad Sinha: With reference to reply given 
by Sir Sydney Crookshank to my question No. 137, during this Session. 
~  the Government be pleased to lay on the table a copy of the eircular. if 
ally, issued inviting the non-orthodox Indian clerks to occupy the bachelors' 
chummeries already built at Raisina? 

Colonel Sir Sydney Orookshank: No such circular' has been issued for 
the bachelor chummeries or for. any other quarters in Raisin&.. The Gov-
ernment quarters in Delhi have now been classed as .. orthodox " and 
.. unorthodox," and may b':l applied for 88 such by Europeans and Indians 
alike . • 

UNSTARRED QUESTION ANJl ANSWER. 
SAFBGUARDINO OF TITLES OF NAWAB, RAJA, ETC. 

153. Lala Girdharllal Aguwllla: What safeguard if any is provided in 
India for protection of the position, prestige, dignity and paraphernalia 
of, persons created or recognised ~  Rajas, Nawabs, etc., whether as personal 
distinction or hereditary, in the past or in future corresponding to the. 
Peers in England with irreducible minimum income or ancient nobility of 
India with impartible estates? 

1Ir. Denys Bray: Government safeguard the !rlgher titles of Nawab, 
Raja, etc., by ensuring that recommendations for such titles M:e only made 
in the case of persons of considerable position in their own provinces arid 
possessed of sufficient landed property to enable them to support the title. 
'The Honourable Member is perhaps unaware that in certain provinces 

. steps have been taken to provide for the descent of jagirs oy primogeniture 
and for the descent of estates to a single heir: He appears alsot-obe 
under a misapprehension as regards the practice in respect of peerages in 
Englanq..· " 
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THE CODE OF CIVIL PROCEDURE (AMENDMENT) BILL. 

Dr. H. S. Gour (Nagpur Division: Non-Muhammadan): Sir, I beg leave 
to move that Sir Campbell Rhodes be nominated to serve on the Select 
Committee to consider an,l report on the Bill further to amend the Code 
of Civil Procedure. Honourable Members will remember that on the 
last occasion I moved for the appointment of a Select Committee to amend 
certain sections of the Code of Civil Procedure, and that that Committee 
consisted of the Honourable the Law Member and certain other Members 
of this House. The Honourable the Law Member has ceased to be 
a Member of this Assembly, and it is necessary' to obtain one of the panel of 
Chairmen in his place. I therefore move that Sir Campbell Rhodes be 
appointed a Member of this Committee. 

Mr. Pnsiden': I presume the Honourable Member from Bengal consents 
to his name appearing in this motion . 

Sir Campbell Rhodes (Bengal: European): Yes, Sir. 
Mr. Presidem: The question is that Sir Campbell Rhodes be nominated 

to serve on the Select Committee on the Bill further to amend the Code 
of Civil Procedure, 1908. • 

The motion was adopted. 

THE MARRIED WOMEN'S .PROPERTY (AMENDMENT) BUJL. 

Mr. B. S. Kama' (Bombay Central Division: Non-Muhammadan 
Rural): Sir, I beg to present the Report of the Select Committee on the 
Bill to amend the Married Women's Property Act. The Report con-
tains one or two changes which the Select Committee has made. The 
first is to omit Buddhists from the operation of the amending Bill on the 
ground that there are very few Buddhists in India, and secondly, the 
Local Government of Burma propose to introduce legislation to amend the 
Married Women's Property Act, if necessary, in their local Legislative 
Council. The second change introduced by the Select Committee j.<; with 
reference to the original proposal to give retrospective effect to this Bill. 

""The Select Committee thinks that it would be a hardship to give retros-
I,ective effect in the matte:r of insurance policies already effected. These 
are the only two principal changes. I beg to present the Report to the House. 

"P.ESOLUTION BE STATE MANAGEMENT Ol'RA1LWAYS IN INDIA. 

liz. PN8idem: The Assembly will now resume consideration of the 
:Resolution moved by Maulvi Miyan Asjad-ul-Iah on the 7th September, 
1922, in the Simla Session, in the following terms: 

., That this Assembly recommends to the Governor General in Council that the 
Indian Railways Act of 1890 be 80 revised as to give India the full benefit of State 
~  of Indian Railways as is done in other counities where the Railways are 
owned IIoIld managed by the State." 

'l'he lI0n0urable Mr. C. A.. IJmes (Commerce and Industries Member): 
'Sir, 1:lefore the House proceeds to the business of the day, I have a state-
ment to make whioh I fear may cause a C4NlBiderable disappointment. 

( 2046 ) • 
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This House last September agreed at my request that the debate on this 
Resolution should be postponed in order that the Government might 
nave time to fonnulate their views on the question, What fO'l'Dl of manage-
ment should be adopted on the e::roiry of the existing eontroots with the 
East Indian and Great Indian Peninsula Ra.ilways." The Government of 
India have fonnulated their views, though perhaps 'they might have for-
mulated them earlier. I am afraid that .he dela.y is due to my fault and 
I" can only plead that during the last two months I have been rather 
"heavily pre-occupied with work. Our views were wired Home to the Sacre-
tal"l, of State at once, but in. the .ime allowed to him the Secretary of 
State has not yet been able to fonn his conclusions. Our latest advice 
received 0II1y last night is that he will require another eight or ten days. 
"The position therefore is that if Mr. Samarth's amendment comes on for 
discussion it will be quite impossible for me to explain our view as to the 
right solution of this imporlant question. It seems to me therefore that 
:the debate will be an unsatisfactory one. for if it does come on the Gov.! 
.ernment will 'be unable to take any effective part in it. If therefore Mr, 
Samarth's amendment does come on, I shall be compelled ~ move for an 
adjournment of the debate on that amendment. I have thought it right, 
Sir, to give the very esrliest possible notice of the position. 1 may 
say that if the debate on the amendment is Mijourned the Honourable the 
Leader of the House undertakes to give a Government day for the adjourned 
debate before the end of this month and before the debate on -the separa-
tion of the Budgets. I quite recognize, Sir, that this statement of mine 
may cause justifiable disappointment to this House and I ean only express on 
nehalf of the Government of India and myself our very great regret. I 
think it only fair to say that we did not give the Secretary of State very 
much time for consideration of what is after all a very important question, 
and for that also the Government of India in" general and myself in 
particular must accept responsibility. " 

Kr. T. V. Seahagiri Ayyar (Madras: N ~  Non-Official): Sir, 
the Honourable the Commerce Member is right in saying that there will 
be a feeling of disappointment in the House owing to the suggestion made 
by hi,m. The Secretary of State has had ample time siDce the Ackworth 
Committee's report was presented to make up his miRd upon this matter, 
'and it is to be regretted that he should not have come to a conclusion 
upon this important matter earlier. The country has been agitated upon 
this question for a consideI'Bble time and it is not desirable that the deci-
sion should be' put off any longer. However, Sir, having regard to the 
:statement made by the Honourable the Commerce Member I do not 
think that my friends in this part of the House would object to the adjourn-
-ment which he seeks, but on the understanding that before the end of 
February there must "De a G-overnment day on which this matter couid be 
.fully discussed. On that condition, Sir, we agree to the adjournment. 

Sir Deva Pruad Sarndhlkaly (Calcutta: Non-Muhammadan Urban): 
"Sir, I regretfully subscribe to the sentiments to which expression has just 
"been given. If anything, iii illustrates the difficulty of our position; but 
we must recognize it. Mr. Innes lias our complete sympathy in the 
troublous times that he h8.s had. He has done admirable work and it is 
not his fault but liis misfortune that he was npt able to oope with the ques-
tion earlier. We do feel, Sir, that it would be serving no useful purpose 
to have only a partial debate. Those of my friends whom I have been able 
t.o consult, spee with me that it would be an advantage to let the whole 

A 2 • • • 
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[Sir Deva' Prasad Sar'Vadhikary.] , 
question stand over till ihe ~  of the month, when we may be able te> 
get all the 'lQaterials that Government might think fit to place before us. 
I myseif had an intuition"that this debate was not coming on to.day and 
I am glad to be confirmed in my intuition. 

Dr. H. S. Gour (Nagpur Division: Non.Muhammadan): Sir, r have-
no doubt everybody ~  sympathise with Mr. Innes's misfortunes, but I 
should like to know if the Honourable Member had instructions from the' 
Secretary of State on the substantive motion which was moved ~  
the September Session of tliis House and upon which surely the Government 
must have received instructions -from the Secretary of State regarding the 
attitude they should adopt. . The Honourable the Member for Commerce 
and Industry could not be unaware of the fact that that is a wide and 

, sweeping Resolution ancithat both Mr. Samarth's and my own amendments 
are merely specific recommendations not confined to the ge:t;leral question 

'b'ut limited to the future management of the two Indian Railways. In 
discussing these specific questions raised by Mr. Sainarth and myself, 
I have no doubt the Govel"l'ment of India must have adverted to them in 
connection with the general Resolution which was under discussion during 
the Simla Session and the postponed discussion of which is s'et down 
on the agenda paper to·day. 

Another question I should like to address to the Honourable Member for 
Commerce and Industry is, when did he send up his recommendations to 
the Secretary of State? (Crie8 of " No, no.") It may be that delay in 
Iiending up these recommendations long after . . . . . 

Mr. President: I think it my duty to warn the Honourable Member that 
if he continues on this line he will forfeit his right of speech on the main 
Resolution on the adjourned occasion. 

Dr. H; S. Gour: I am only asking, Sir, for information to guide me 
as to the action the Government of India will take in future not only in 
connection with this Resolution of Mr. Asjad.ul.lah, but with reference to 
my own amep.dment to that Resolution. It is for that purpose, Sir, that 
I should like some further information upon the subjects I have adverted 
to. 

JIr. K. lI. SamarUl (Bombay: Nominated Non-Offi9ial): Sir, with. 
out making any of thOSe remarks or endorsing them which have fallen 
from. Dr. Gour, I fully recognize the difficulty under which the Honour· 
able Mr. Innes· labours at the present moment. Dr. Gour along with 
myself is a member of the Central Advisory Committee on Railways . . . 

Mr. President: I must issue the same warning. There is no motion for 
the postponement of this debate before the House and therefore I must 
warn Honourable Members that they wiil exhaust their right to take part 
in ,the main ?ebate .on ~  Resolution if they continue to deliver speeches 
on the questIon whICh IS not yet before the House, namely, the question 
~  the debate, be nGW adjourned. 

, 
JIr. :1'.11. Samarth: l.'hat is the question upon which I am addressing 

the House. 

1Ir. PresideD": The Honourable Member has not moveq that motion . 
• 
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The Honourable Sir Malcolm JlaUey (Home Memb!}F); As I am not 
:afraid of exhausting any right of speech on this subjecf;perhaps you will 
permit me ~  what I think ia the obvious 4aose of the House, 
to move formally that 'this debaie be adjourned. 

I would only wish to add, in reply to ap observatiOn which fell from 
Dr. Gaur that we have received ho specific instructions-that was I think 
the word he used-from the Secretary of' State on the general question 
J."aised in the debate of September last. I may 'also perhaps be permiited 
to add that I and my colleagues feel that though Mr. Innes has very hand-
somely taken on his own shoulders the blame, if I may use the word, 
tor the disappointment which has been caused to the House, we all feel 
that we must share that amply and fully with him. The fact is, that for 
some months the Government of India has been working at very high 
pressure on a large number of questions of great importance; and it was for 
tb,at reason and that reason alone, not from any desire to delay this· 
important question, that we were forced into postponing our recommenda· 
tions to the Secretary of State on the question of State 1161811. Company 
management. We have as a matter of fact--I feel it also due to the Recre-
tary of State to say this-allowed very little' time indeed for consideration 
of a question which, I need not say, does'vitally concern him also. That is, 
I think, enough to sayan this particular qucl!tion. If my motion is carried, 
it will, I hope, meet with the sense of the House if we proceed to business 
which is by this time somewhat ~  to the House, I mean the Cri-
minal Procedure Code. ' 

Kr. P ~  Amendment moved: 
.. That the further eo.sideration of" the, Resolution lie adjoarned." 

, Dr. lied Lal (West Punjab: Non-Muhammadan): Sh:, the question, in 
'Connection with the State management of railways, is of the greatest and 

• most vitial importance, and I think 's!lfficient time ~ .not given to the 
Secretary of State. I share the view which has been put forward by the 
Hono1VBble Mr..lnnes ",nd the Honourable Mover of, this motion for 
adjOUl'DIilent; and I, therefore, am in favour of it and support it. 

JIr.Preaidenfi: The question, is- that the further consideration of t.he 
Resolution be adjourned. 

The motion was adopted. 

STATEMENT OF. BUSINESS. 

The Honourable Sir Malcolm 1lailey (Home Member): It will perhapil 
be convenient to the, HQuse. if I give some indication of the future course of 
business beginning wifih to-day. We have fooiJd ib useful to meet with 
Members of tbe ~  who have proposed various' amendments and 
discuss with them some of these amendments in advance. This has led to 
great expedition in debate and. I would ask 'you, if you would give us 
to-day, ~ we resume fihe ~  consideration of this Bill, some further 
time to go through these amendments. I would suggest that if we could 
continue this process amongst ourselves this morning the House mi;;ht 
meet somewhat early ~ afterpOOD and ~ ~  formal disou.sliion of the measure: , ', ., .. "... :, ," . 

• • 
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[Sir M---lIailer..:l 
With regard to future business, there will be DO meeting of the :Assembly-

to·morrow. The list of business for Saturday will De in the hands of 
Honourable Members in the course of the day. The Malabar Completion 
of Trials Bijl, the Paper Currency Consolidation Bill and the ~ 
Stamp Amendment Bill will be introduced and the Indian Factories Amend-
ment Bill will be taken in,io consideration and passed if the Assembly 
agreeS. After that we shall take Mr. Hullah's two Resolutions on Emigra-
tion. On Monday, the 12th of February, we propose to continue the consi-
deration of the Code of Criminal Procedure. On Tuesday, the 13th, we 
propose further to consider the Code of Criminal Procedure, and I hope to 
£llish it. That will, I am sure, be a source of regret to the whole of the 
Assembly. To me it will be a source of additional regret, as I am beginning 
'ie learn a good deal about the Code of Criminal Procedure. After that 
on Tuesday we shall take up the Official Secrets Bill which has of course 
passed through the stage of Select. Committee. Wednesday is a publie 
holiday. Thursday, the 15th. is a non-official day for Bills. On Friday and 
Saturday we propose to take up the Fiscal Commission's recommendations 
(beginning on Friday and continuing on Saturday), and if time is left on 
Saturday to continue the discussion on Mr. Yamin Khan's Resolution re-
garding the Indianization of the Army which would otherwise come up on 
the 22nd. On Monday, the 19th, we propose to put before the House the 
Racial Distinctions Bill. I may explain, that I have had many conversa-
tions with my friends here regarding the proper way in which this Bill 
should be put to the House; I found that some Honourable Members were 
in favour of putting it for a Select Committee; others thought that it shQuld 
come before the whole House. Of course I cannot anticipate the decision 
of the House when I finally bring the matter up; but, for my own part, 
I have decided to put before the House on the 19th instant a motion that 
the Bill be taken into consideration. On Tuesday, the 20th of February, 
we have a non-official day for Bills. On Wednesday the 21st, we propose 
to continue the discuBBion of the Racial Distinctions Bm. Thursday, the 
22nd, is a non-official day for Resolutions. On Friday, the 23rd, or SattV"day. 
the 24th-we have not yet decided on whIch of these two days it is more 
suitable to sit-we shall continue, and I hope to conclude, the consideration 
of the Racial Distinctions Bill. On Monday, the 26th of February, we have 
put down the Inaian P ~  Code Amendment Bill, known as the White 
Slave Traffic Bill, for consideration. That, I hope, will not take us long, 
and it will then lie possible to proceed with the consideration of the Resolu-
.tion which we have postponea to-day and to continue that on t1ie 28th, if 
necessary, leaving time before the end of the month for the consideration 
of the further matter in which the House is interesteO, namely, the separa.-
tion of the Railway and the ordinary Budget. 

Mr. lamD14a8 Dwarkadu (Bombay City: Non-Muhammadan Urban) ~ 
With your permission, Sir, may I ask the Honourable the Leader of the 
House if he is in a position ~  give information as to what Resolution will 
be taken on the recommendations of the Fiscal Commission? Will it be. 
one of those non-official Resolutions of which notices have been given by 
myself and by my Honourable friend, Mr. Manmohand88 Ramji? 

The Honourable Sfr KalCoim BaIley: I have cOlHlUlted my Honourable 
friend, Mr. Innes, on the subject and he proposes to take up the dis()ussioD 

f • 
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on a Resolution put forward by Mr. Jamnadas ~ l'UDniDg 88 
follows: 

.. This A_bly recommends to ~  Governor. General in Conncil that a policy 
(of protection be adopted .. the one best lIuited to. the interests of India, its application 
t.eing regulated from time to time by such discrimination as may be considered 
necessary by the Government of India with the conseut and approval of the Indian 
Legislature. 0 0 .. 

Ilr. oTamuadas Dwarkadas: With your permission, Sir, I should like to 
hear further on the question. This is only the first. of a series of Resolu-
tions that I have given in on the recommendations of the Fiscal Commission. 
Will not all of them be taken up or will the question be discussed piece-
meal? I thought. all might. be taken up together as was done in the case 
of the Eaber Commit.tee's report. 

The Honourable Sir Malcolm Bailey: Mr. Jamnadas, Sir, must not, I • 
think, take up too much the attitude of Oilver Twist. Weare doing our 
best for him by putting forward his own. particul8l' Resolution, and we 
think that this itself, as a. matter of fact, will open up the whole question 
for discussion. 

JIr. President: In order to meet the prdposa.! made by the. Home Mem-
ber, I propose to adjourn the House now and meet again at 15· minutes 
past. 2 this a.ft.emoon. 

The Assembly then adjourned till Fifteen Minutes Past Two of the Clock. 

'!'he Assembly re-88sembled after Lunch a.t Fifteen Minutes Past Two 
of the Clock. Mr. President was in the Chair. 

THE INDIAN PENAL CODE (AME}..1J)MENT) BILL. 

"l'he HonoarableSir JIalcoIm Hailey (Home Member): I beg to present 
the Report of the Select Committee on the Bill to amend the Indian Penal 
Code in order to give effect to certain articles of the International Conven-
tion for the ~  of the white slave traffic. 

THE CODE OF CRIMINAL PROCEDURE (AMElII-nMENT) BILL. 

1Ir. Presidem: The Rouse will now resume fUl'ther consideration of the 
Bill further to amend the Code of Criminal Procedure, 1898, and the 
Court·fees Act, 1870, as passed by tne Council of State. The amendment 
under oonsideration is that moved by Dr. Gour: -

.. That in clause 99, in proposed section 386 (1) (b) omit the words • or immove-
able ' and the words • or both '." 

1Ir. B. ToDldnson: (Home Department: Nominated Official): Sir, when 
my Honourable and learned friend moved this amendment in his well·known 
stentorian tones he referred to the proposal in ~ Bill as vicious and unpre-
cedented. I ~  Sir, that I was unable to get down any more of the • 
adjectives whieh he used, but I propose f.o show that the provisions in fihe 
Bill are essential and that they are not accompanied by 8ny possibility of • • • • • 
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[Mr.lL Tonkjnpon.] 
abuse. I want in the first place to ~  to the position in Epgland. I 
suppose, Sir, that all Honourable Members will agree that if I. can show that 
exactly corresponding provisions. exist in the English criminal law after 
all the efforts :which have been made by the legislators of ~ Victoria,n 
era and later, then there can ~ no possibility of these provisions being 
abuses or that they are unprecedented as suggested by my Honourable and 
learned friend. Rather, Sir, I would suggest that if such provisions do 
prevail in England then that is a reason why we should introduce such pro-
visions in India. Well, Sir, as regards the position in England: at common 
law a nne was rarely if ever imposed on a conviction for treason or felony; 
fines were imposed on a conviction for misdemeanour, and except for pro-
visions in Magna Charla and the Bill of Rights there was no general restric-
tion upon the maximum amount of fine. For felony the provisions usually 

• resorted to ·were the provisions relating to forfeiture. It is interesting to 
observe that as my Honourable friend in his speech when moving his 
amendment yesterday referred to the history of the abolition of the forfeiture 
provisions in'the Indian Penal Code, so the corresponding history in Eng-
land is also relevant to this point. I should like to read to the Assembly 
section 4 of the English Act by which the forfeiture provisions were 
abolished. in England. Section 4 runs: 

.. It shall be lawful for any such court as aforesaid, if it shall think fit, upon 
the application of any person aggrieved, and immediately after the conviction of any 
person for felony to award any sum of money not exceeding one hundred pounds, by 
way of satisfaction or compensation for any loss of property suffered by the applicant 
through or by means of the said felony, and the amount awarded for such satisfaction 
or compensation shall be deemed to be a judgmeut.debt,· due to the person entitled 
to receive the same from the person so convicted, and the order for payment of· such 
amount may be enforced in such and thE' same manner as in the case of any costs 
ordered by the Couritoto be paid und r the last preceding section of this Act." 

That last preceding section, Sir, was repealed by the Costs in Criminal 
Cases Act, to which I will refer later, but I will'invite the attention of the 
House to the :words ". judgment debt" in that provision. Ho.nourable 
Members may suggest that these are provisions relating to fines il»p08ed 
with the object of awarding compensation to the persons aggrieved, but, Sir, 
in this matter we are in an exactly similar position in India. When serious 
crimes are committed, it is surely reasonable, and I think many Magistrllotes 
do as a matter of course follow that procedure, if they have any reason 
til think that the fine will be recovered, to impose a fine with the idea of 
compensating the person who has suffered under the provisions of section 
545. Now, Sir, how are these costs reco""ered in England? They are 
recovered, under the provisions or sub-section (5) of section 6 of the Costs 
in Criminal Cases Act, 1908. That sub-section runs as' follows: 

.. Any order 1Jl!der·this section may be enforced, as to any costs primarily paid out 
of local funds, by the cpuncil of the country or borough out of the funds of which 
they have been so paid, and, as to any other costs, by the person to whom the costs 
are ordered to be paid, in the same manner as an order for the payment of costs made 
by the High Court in civil proeeedings, or as a civil debt in manner provided by the 
Summary Jurisdiction Acts, and, in the case of costs which' a person convicted i. 
ordered to pay. out of any money taken on his apprehension from the person convicted, 
so far as theOourt so directs." 

Honourable Members will see that that contains a very similar provision 
to the proposal in the Bill. We are dealing up to the present with fines 

. inflicted with :t1:te .. ~  of paying compensation Ito. the ~  who has 
suffered from the mi;sdeeds. I will tum now, Sir, ,to the cl¥iesof fines imposed 
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with the idea that tlie proceeds will go to the Crown. I will merely. read 
;& part of a writ of fierifacias for a fine which may be issued in. sucli a case:· 

" Edward the Seventh, by the Grace of God, etc., to ~  Sheriff of ... , greeting: 
We command you that of the goods and chattels, Iandsaad tenements of A. B., 

you cause to be levied -. pounds, imposed upon him in the King's Bench Division of 
our High Court of Justice before him for his fine ..... 

That, Sir, is a much more stringent provision· than anytbing that has 
been put into this· Bill. 

Well, let 'Us turn now to the position in India. I would like first to 
refer to the history as regards the abolition of sentences of forfeiture under 
the Indian Penal Code. It will be remembered that Government made 
proposals for a limited abolition of such ~ . Well, the Bill in that 
case, Sir, was referred to a Select Committed of this Assembly. I should. 
like to read the recommendation contained in tlie Report of the Select 
Committee. They said: 

" We consider that it is better to proceed against the property of ao offender und8l' 
these sections by the imposition of a fine rather than by forfeiture. At present tha 
law does not provide for this, as section 386 of the Code of Criminal Procedure, 1898, 
does not permit of fines being levied on immoveable property. We. therefore, recom-
mend that fines imposed as a result of !l convicticfn under sections 121, 121A or 122 of 
the Indiao Penal Code shall be recoverable from the immoveable property of the 
'Offender if they cannot be recovered from the moveable property, and that this be :pro: 
vided for in the Bill for the comprehensive amendment of the Code of Criminal 
Procedure, 1898, which is at present under consideration." 

I admit, Sir, that that is only· a limited recommendation. But, Sir, 
amongst the signatories to that recommendation was the Honourable 
Member who moved the amendment. When he was moving the amend-
ment yesterday, he said, that provisions as regards forfeiture only applied 
in a few exceptional cases. It is better to have those back ~ than to 
be able to recover the fine from immoveable property. But he recom-
mended in an exactly contrary sense when he signed this Report of the 
Select Committee, and in addition, it is not really true to say that the 
provii-ons as' regards forfeiture ~  applied in a few "exceptional cases. 
They applied, Sir, to all those cases which come within the purview· of section 
62 of the Indian Penal Code which we then repealed, that is, io all cases 
<If persons transported or sentenced to imprisbzuiJ.ent for a term of seVen 

.,years or upwards. 
• Now, let us turn to the merits of the proposal. Why, Sir, if a man has 
invested his income in jewellery or other moveable property, should that 
property be subject to attachment for a sentenoe of fine when, if he 
had invested his income in a house, that house would not be .80 liable to 
be proceeded against on a warrant for the attachment of property in exe· 
cution of a fine. There is no reason whats08ver'whythere should be this 
difference. My Honourable friend, Sir, SUggested that there was no reason 
for believing that· the present provision had been in1Iective in any way. 
That, I submit, is a statement made under an entire misapprehension 
of the existing difficulties. Any person who has had any experience as a 
Magistrate will know the difficulty-the enonnous difficulty-in recoverin6 
0. fine under the present provisions, and they will know that some further 
"p1'ovision is essential. This was realised in the. Bill of 1914. Sir George 
Lowndes' Committee decided that some provisions were required, but. they 
introduoea a large number of safeguards and said in these cases a Civil 
Court ought.to take action. Those are practica.lly. Sir, the provisions in 
the Bill. In this C¥lnnection perhaps I should now refer to the red-herring • • • • 



[8TH FEB. 1923_ 

fib; H. 'l'oDkiDsoa.l 
of the Hindu joint family to which my Honourable friend referred. _ Let us: 
~  what are the proposed provisions of section 386. 

Under sub-section _ (3): 
.. Where the Courts issue a warrant to the Collector UDder Bub-section (1), clause-

(6), such warrant shall be deemed to be a decree, and the Collector to be the decree-
holder, within the meaning of the Code of Civil Procedure, 1908, and the nearest Civil 
Court, by which any decree for a like amount could be executed sllall, for the purposea. 
of the said Code, be deemed to be the Court which passed the decree, and all the 
provisions of that Code as to the execution of decrees shall apply accordingly." 

Well, Sir, as regards the Hindu joint family, we have introduced all 
the· precautions contained in the Civil Procedure Code. There is absolutely 
nothing at all in the danger to the property of the members of a joint Hindu. 
1amily which was suggested by my Honourable friend. I would like, Sir, 
just to recapitulate my arguments very briefly. The proposal in the Bill 
was found to be necessary and was embodied in the Bill of 1914. It was. 
continued in the Bill of Sir George Lowndes' Committee and they intro-
duced provisions so as to secure that all questions as to() title should be-
determined.--by a Civil Court. ~ is the present form of the proposal. 
There is no fear as to the property of a Hindu joint family as it is secured 
exactly to the same extent as it is secured in the case of the execution of 
a decree under the Civil Procedure Code. The rules regarding exemption 
from attachment in section 60 of the Code of Civil Procedure apply ~ 
to the execution of such a fine. There are similar provisions in the English 
law. A Select Committee of this Assembly definitely recommended that. 
we should make such a provision although their recommendation was, I 
admit, only 88 regards &. few sections. But, Sir, those few sections do not 
cover the whole scope of the old forfeiturp. provisions in the Indian Penal 
Code. Under these circumstances, Sir, I hope that my Honourable friend 
will not press_ his amendment. 

:B.ao Bahadur T. BaDgaCharlar (Madras City: Non-Muhammadan 
Urban): Sir, my first impression on hearing Dr. Gour was to support 
him. But on further reflection I find there is really no substance in the. 
amendment proposed by my Honourable friend. I was under the impres-
sion that the new section proposed a new liability on immoveable property 
which did not exist already. If that is the idea under which this amend-: 
ment was moved, then I find it is a mistaken impression. Under section 
70 of the Indian Penal Code- all the property of the person against whom 
a sentence of fine has been -imposed is liable for the payment of that 
fine. It does not make a distinction between moveable property and 
immoveable property. In fact, the liability lasts for a period of six years 
and even the death of the offender does not discharge from the liability any 
property which would aft:!r his death be legally liable for his debts_ ~ 
that, a mere amendment -of the procedure section will not remove the-
6ubstantivalaw which is enacted in section 70 of the Penal Code. The only 
difference which is sought to be made by the proposed amendment by 
Government is -this. Hitherto there was no process by which this liability 
could be enforced under the Criminal Procedure Code. Probably-I must 
speak with caution on 'this matter-the Crown would have to file a suit 
and get a decree in order to enforce this liability on immoveable pro-
perty. ~ rega1lis moveable property. under the Criminal Procedure Code 
8S it was, it comd -be seized and sold. That was the procedure hitherto 
applied. As regards the liability. of the immoveable property, the Crown .. 

I I 
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would have to figure as plaintiff in 8 suit and get 8 decree and then get- the 
decree executed, under the ordinary process of 8 Civil Court. No doubt,' 
that would lead to delay f.nd if that would save the property from ~ 
ment, if that procedure would in any way benefit the accused, I can under-
stand our standing up for omission of this proposed new section. I dOo 
r..ot see what defence the accused i,s going to have when he is put up as. 
a defendant in the Civil Court when the Crown sues him for a fine .lawfully 
imposed by -a Court under the law. So it would be a mere formality alto· 
gether. 'The Crown is bound to get 8 decree. After all, the Crown will 
have to pay the stamp duty and the defendant will have to engage a 
pleader and the decree would be a matter of course. I could not under-
stand what defence he could have when such a suit is instituted. So that 
it will be a meaningless procedure for the man to adopt, it is a purposeless. 
procedure for the accused. After all, the procedure prescribed is only to-
enforce this lia\>ility of treating this order for fine as a decree as it were of • 
a Civil Court and the Civil Court proceeds to execute the decree by attach-
ing and selling the immoveable property of the defaulter. There is a. 
great deal of force in the argument which Mr. Tonkinson has given to-day. 
\Vhy sllould persons who invest their savings in moveable property be anT 
more liable than persons who invest their savings in immoveable pro--
IJerty? For instance, a business man who' believes in stockS and shares_ 
may invest his savings in shares and stocks which can be easily seized and 
sold for non-payment of fine, whereas the other man who invests his. 
savings in immoveable property would escape this liability. It seems tOo 
be a meaningless distinction, an unnecessary distinction. After all, it is. 
a debt. He has to pay 1he debt and his property will be liable for that 
debt, and this only indicates the procedure for enforcement of the paymeut. 
of that debt, and I do not know anything harsh in the procedure proposed. 
The Civil Court will still have power to enquire into any claims with reference-
to immoveable property. No doubt, it is a complicated procedure. ~ 
the Code of Criminal Procedure did not contemplate. such a procedure on 

-account of the attachment, claim sections and further other proceedings 
which arise out of those claim proceedings. But· all those things have to 
be gone through in case this man has no moveable property from which 
the fine could be recovered. I wish the Government amendment had 
provided as in the English Act that if the fine could not be reeovered from 
the moveable property "thea only the immoveable property should be pro-
ceeded against. I mean, if it had been left like that, there would be nOo 
objection, that is to say, if the words ., issue a warrant to the Collector of 
the District authorising him to realise the amount b. execution accord-
ing to civil process against the moveable or inunoveable property, or both, 
of the defaulter," could be slightly modified in this way, .. against the 
moveable, and on failure to recover the same, thereout the immoveable 
property of the defaulter." As it is, the option is left to the Magistrate-
to proceed either against the moveable property or against the immoveable 
{Jroperty or both. Immoveable property should be the last resort. It 
i3 only in case the fine could not be recovered from .the moveable pro-
perty of the accused person, then only the immoveable property should be 
resorted to. If some such amendment could be made, then perhaps the 
amendment of the Government would not be open to objection. I mereh-
throw it out as a suggestion. I am sorry I have not given notice of that. 
b,!-t I hope th.e Government ~  bring their ~  in conformity-
WIth the English procedure which my Honourable friend, Mr .. Tonkinson._ 
referred to jllBt now. I therefore Bee no substance in the amendment; 
proposed by Dr. Gour. ' 

• • • • • 
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~. lI. B. lIolme (United Provinces: Nominated Official): With due 
respect to the opinion of the Honourable and learned Mover of the amend-
ment I am bound to say that my own experience at any rate" suggests that 
the present system of realising fines in criminal trials does not work in a satis-
factory manner at all. '1'he realisation of such fines even from wealthy 
<>ffenders is often a most tedious and most ~ process. "Many such 
<>ffenders seem to make it a point of honour not to pay their fines, if 
"they can evade doing so in any possible ·manner. They are often able to 
-conceal or remove their moveable property or to make it over to their 
friends or relatives or to persuade the agency deputed to realise the fine to 
make'a false report that no such property is forthcoming. So much so 
that personally I have had practically to give up the imposing of fines 
as being a useless waste of public time and money. I have hardly ever 
taken over charge of a judgeship without having to write off a large amount 
<.JIi account of irrecoverable fines imposed by my predecessors and I under-
:stand that the sama is the case in Magistrates' courts. This state of 
things would be entirely altered by the simple expedient of making immove-
able property also liable for the payment of fines. I cannot see any 
:reaSOn whatever why criminal fines should not be a source of legitimate 
:rev-enue to the State. On the contrary, it seems to me eminently nesir-
able that criminals should not only make some compensation to the State 
for the expense caused by their misbehaviour but should assist in relieving 
the burden of taxation which so heavily presses on law-abiding citizens . 
.A money-lender who may perhaps be extortionate and grasping is allowed 
to realise his demands by the sale of the immoveable property of a person 
whose only crime may be his \improvidence. and I fail to see why the 
State should not realise fines imposed by criminal courts as some inadequate 
-compensation for the misdeeds of criminals. I accordingly oppose. this 
mnendment. " 

JIr. 1." I. Mukherjee (Calcutta Suburbs; Non-Muhammadan Urban): 
"sir, I am not one of those, who are opposed to the realisation of fines 
"from immoveable property, but there are certain features in the proposed 
amendment which to my mind demand careful consideration of this House 
and of the Treasury Benches specially. I quite see that an offender Should 
"not escape payment of fine by investing his money in immoveable property 
"but at the same time the difficulties which were pointed out by my Honour-
able friend, Dr. Gour, are not entirely obviated by considerations such 
as those which were referred to by the Hop.eurable Mr. Tonkinson in explain-
ing the situation. What 1 mean to say is this. Has the Government 
.amendment provided for the exclusion of all moveable properties which are 
not liable to attachment under the" Code of Criminal Procedure, but which 
may have been attached in execution of a decree for the realisation 6f 
fine? To my mind, Sir, there are certain djfficulties in the Government 
proposal for amendment and the difficulty lies in clause (2), The Local 
-Government may make nIles regulating the manner in which warrants 
under sub-section (I), "clause (a) are to be executed and for the summary 
-determination of any claims made by any person other than the offender 
:in respect of any property attached in execution of such warrants. 

JIr. B. 'l'OD]rinson: May I explain, Sir, that my Honourable friend seems 
to be unda: a" misapprehension. Clause (a) relates only to moveable pro-
perty and it has nothing. to do with the amendment under discussion. 

1Ir. 1. :w. x.kherjee: Yes, of course, strictly speaking, I am not correct. 
:I should have put my reference to this point, last of all. Ifut as regards 

'" 
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the words • other than the offender,' the House will notice·that there are, 
under the' Civil Procedure. Code, certain moveable properties which are 
not liable to attachment., and if those words are to· be retained in the 
clause .eertainmoveabJ,e properties belonging to the ~  as judgment-
debtor-a list of sucn properties is given.in section 60 of the Code of 
Civil Procedure- which are Dot liable to attachment and sale-will be sold. 
Is it intended that articles such as implements of husbandry, and other 
means of subsistence of an agriculturist, are to be attached and sold under 
the Criminal Procedure Code? If the man was simply fined, is it proper 
that he should be turned into a criminal by being depriVed of all his means 
of livelihood by the sale of such articles of primary necessity? I would 
ask the Honourable Members on the Ti-easury Benches to consider whether 
the words • other than the oilender' should remain where they are or 
should be dropped. These words' go to exclude all objections tliat may 
be preferred by the judgment-debtor himself cn the ground that 'he_propert, 
attached is ~ liable to attachment and sale, when he does so as the man. 
on whom the fine has been imposed. 

Then as regards immoveable property, there can be no doubt that pro-
vision has been made in the clause in question by which the nearest Civil 
Court, by which any decree for the amount of the fine could be ~ .. 
shall I be in a position. to realize the fine by executing the suit as a decree, 
and such court shall be deemed to be tke Court which passed the decree .. 
and all the provisions of the Code of Civil Procedure as to execution of 
decrees shall apply. So, my B1lbmission on this matter is not so very 
Fointed as that of my learned friend, the Mover of the amendment. I 
think all the provisions· of the Civil Procedure Code relating to the execu-
tion of decrees have been made applicable to cases where immoveable pro--
perty has been attached for the realization of fine. The ~  
under section 47 of the Code of Civil Procedure, in .case of a joint pro-
perty, or any co-parcener in such property under some other appropriate 
section of that Code can con;te forward and say that such property is not 
liable to attachment, on the ground that according to the law prevalent in 
any part of India, joint property or any. interest in such property is not, 

~ to attachment. From that point of view my IlUbmission is that the-
leamed Mover of the amendment would not be justified in pressing it. 
But there is that other. aspect of the question to becorisidered to which 
I have invited the attention of the Honourable Mr. T-6ukinscm.· . 

Kr •. P1ari Lal' (Meerut 1 ) ~  N M ~  R~ )  ~ r 
agree Wlth the Honourable Dr.Gour that the introduction of this new 
provision, that a man's immo-v:eable' property is also . liable to attachment. 
is not a proper one. It would lead to endless complications, considering 
the state of society in this" country. Things in England may be different 
but ~  we are living ,under a soCiety where, the joint family ~ 
rrev8olls, where among Muhammadans the system of dower prev.ails where 
when a criminal Court would impose a fine, in nine cases out of ten it 
would naturally follow that the matter would have to be taken to the- Civil 
Court to decide as to whether there are any other owners of the property 
which is sought to be attached. The Criminal Court is not competent 'to 
go into the question, the matter will hare to be gone into by the Civil Court. 
When the Civil Court considers that point, there will be any number of 
~ . Bnd the .case will ~~~ on its slow length ~  it will be very 

1 ~  and In every ~  the ~  of the Orllpina[ Courts and 
of the CIvil Courts on thIS account WIll he very greatly· increased . 

• • • • 
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[Mr. Pyari Lal.] 
.Every criminal file will be kept alive till the fine is realized and 
the case relating to the fine is decided. You will require a special 
<livil Court to always try such cases. It 1!rill of course' represent 
Il gain for the legal practitioners working on behalf of G ~ 
ment and those retained by the accused; but the ends of justice will not be 
very much furthered. The learned gentleman who spoke last said th.at 
"these fines might be a source of revenue to Government. I am sorry, SIr, 
to say that the idea of making the imposition of fines a source of Govern· 
ment revenue is peculiar to himself. I do not think this Government or 
.any other civilized Government can take such a suggestion seriously. It 
is within my experience that the ~  of fines is not a real punish-
ment to the accused but it is so to the members of his family. This punish· 
ment is not visited on him but on his wife and children and those immediately 

o ·dependent on him. I have known cases where after a man has been 
"fined, his wife has been divested of all her ornaments, jewellery and cooking 
utensils and the poor little homestead that she occupied. What happens 
'is that you inflict any amount of misery on these persons. There may be 
jn cities persons, of whom Mr. Rangachariar spoke, who possess stocks 
-and shares and immoveable property. But in the district a poor man 
oOWDB perhaps a share in a single little house in a village, in which not only 
he but his brothers and children and all his collaterals live. If the Goven1-
ment attaches and sells his share of the house what will it amount to? 
<Only a fraction of the house is his and by selling it Government practi-
'cally gains nothing and the whole family is disturbed by the introduction 
of a stranger into it, namely, the purchaser of the share. In fact I think 
"that it is a mistake to impose fines in a criminal case; because no sooner 
is a fine imposed in a criminal case the police pounce upon the house of 
"the accused and cause any amount of inconvenience and trouble and harass-
ment to the inmates of the house. The result is that not only that man 
but the whele neighbourhood suffers. Then again, if the Civil Court goes 
'into the question there are always any number of claimants, his brothers 
and collaterals and. in the case of Muhammadans, the whole thing may 
lbe charged with the dower debt of his wife. To decide such a question 
will not be an easy thing. • . 

With these observatiollfl, Sir, I support the amendment moved by my 
J!onourable Ddend . 

. Sirllemy Moncrief! Smith (Secretary, Legislative Department): 
Sir, in case the House ehould bave been misled by any remarks 
:from my friend, Mr. Mukherjee, I would merely emphasise what 
:Mr. Tonkinson pointed out when he interrupted my friend, namely, 
"that so far as clause (a) of the Bill is concerned, which deals with 
"the attachment of moveable property, we are making no change whatever 
in the law, nor indeed has Dr. Gour's amendment anything whatever to do 
with it. As regards clause (b)-immoveable property-Mr. Mukherjee him-
"self pointed out that the Bill lays down that all the provisions of the 
'Code as to the execution of decrees shall apply. Therefore, if the Code 
·exempts any property from sale a.nd attachment in execution of a Civil 
'Conn decree, that same property will not be attachable or saleable in 
"execution of a warrant for the Ievy of a fine. Sir, Mr. Pyari Lal has 
'l"evived what I ~  ftS a very dead red-herring, ViII., that complications 
will be ~ in in connection with the Hindu undivided joint f>lmilv. 
Mr. TC)Jlkinson·s arguments on that point were, I think, ~  conclusive. 
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We are introducing nothing new. The Code of Civil Procedure ,has to 
<leal with these matters in exactly the same way 8& it will in its appli. 
eation for the levy of fines under the Code of Criminal Procedure. Mr. 
J>yari Lal thought it a most improper thing that Government should make 
any revenue out of the imposition of fines. Sir, :r,.,q,o not know whether 
Mr. Pyari Lal is a .Municipal Commissioner in Meerut, but very probably 
he is. But whether he is OJ' he is not, he is probably aware that all Muni-
cipalities make a very large income out of fines imposed in their Munici-
-palities. He has even suggested that we should go so far as to abolish 
fines altogether-a most iniquitous form of punishment. He has not sug-
gested what we should substitute for it. The only substitute of course 
is imprisonment; that is the next minor punishment. Sir, if he is not 
prepared to go as far as that, tlie only solution of the difficulty 80 far as 
I can see is that we should first make a start by abolishing crime. 

Mr. B ••• Jlisra: (Orissa Division: Non-Muhammadan): Sir, I am sorry-
I have to' differ from the learned Dr. Gour as regards his amend-
n:ent that attachment of immoveable property should be omitted. 
Sir, the object of the Criminal Procedure Code will be fruRtrated 
:if immoveable property is not reached in order to realise fines. (DT. 
H. S. Gour: .. What is the present ~ ) Of course, im-
moveable property is reached now. A man may cheat me Rs. 10,000, 
may commit breach of trust of Rs. 20,000 and invest it in immoveable 
property, and then the law will have no hand to touch such property. If 
that be the sense of this Honourable House, I think; then, Dr. Gour'li 
amendment may prevail, but I do not think that any Honourable Member 
of this House will consent to ~  criminal robbing of a man and invest-
ing mO.J.ey in immoveable property 80 that the Court cannot attach the 
same. I submit, Sir, that generally in India, as Mr, Pyari Lal has said, 
people possess more immoveable property and only in a few cases have got 
enough of moveable property. In case immoveable property is absolutely 
excluded from the scope of the criminal courts, really it will be difficult to 
realise any fine. In some cases landlords rather feel it much beneath 
their dignity to go to jail; they would SOUHltimes court a sentettee of fine. 
I think they consider it to be a lenient sentence if they are let off with a 
nne. • In such a case if they cannot pay money, the only course left to 
the Court is to realise the fine by attaching immoveable property. Sir, it 
lias been said that there will be c.."omplications in -the ease of members 
-of joint Mitakshara family. No doubt there may be difficulties but that 

will not justify the abolition Iiliogether of. the attachment of 
8 P.II. immoveable property. I think that would strictly speaking 

_ 'Come under the amendment which I have p,rop9MQ' alii an explaaation and 
I think Honourable Members would do well to lIUPpart my ameudmeut, 
-that is, to attach only the interest of the offender or of the criminal. Sir, 
~ think it has been already supported by Hono1ll'8ble Members and the 
Honourable Mr. Tonkinson has already explained fully the position. I 
.oppose the amendment of Dr. Gour. 

(An Honourable Member: .. I move that the question be now put.") 
The motion was adopted. 
The amendment was negatived. 
Mr. 1. Obaudhurl '(Chittagong and Rajshahi DivisioDi: Non-Muham-

madan Rural): Sir, may I move an amendment with regard to what my 
'Honourable friend, Mr. Rangachariar, has suggested with· regard to this 
-clause if I BIll in order? The practice has always been to 

• • • • 
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Mr. 1IreIldent: Order, ~ . 

Bat Sahib LaJprbmj Baraye La! (Bihar and Orissa: Nominated Non-
Official) : Sir, the amendment that I am going to move is : 

.. That in clause 99 !n the proviso k proposed section 386 (1) (b) for the words 
• undergone the whole of such imprisol'.ment' substitute the following: • been sent 
to prison'." 

Clause 99 runs as follows: 
.. For section 386 of the said Code, the following section shall be substituted, 

namely: 
• 386 (1) Whenever an offender has been sentenced to pay a fine, the Court passing 

t.he ~  may take ~  for the recovery' of the fine in either or both of the 
follOWIng ways, .. . 

JIr. President: I think it is unnecessary to read the whole section. 

Bat Sahib LaJrabmi Barayan Lal: Sir, in the proviso it is said that: 
.. If the sentence directs that in default of payment of the fine the ofiender shall 

, be imprisoned, and if such ofiender has undergone the whole of such imprisonment in 
ciefault, no court shall issue such warrant nuless for special reasons to be recorded in 
writing it considers it necessary to do so." 

The preselit law is that even if the man who has been sent to imprison-
ment in lieu of fine, has undergone the whole period of imprisonment which 
he was ordered to undergo, he is not exonerated ~  hi. liability to pay 
the fine. This is very ~ .  in many cases it may mean double punish-

,ment. There are many to whom an, imprisonment in lieu of fine even for 
a day or even for a· few hours means degradation for life in some shape {lr 
other, and this ~  is caused from the fact of the imprisonment 
itself apart from the period for which he underwent imprisonment. The 
effect of my amendment, is that no sooner a man is sent to prison in lieu 
of fine, he is exonerated from his liability tp pay the fine. This change 
i'3 not likely. to create any difficulty in the administration of justice, if 
steps are taken for the realisation of the fine from the moveable and immove-
able pi-operties before the man is sent to prison, especially when new pro-
visions are no"," being introduced for creating facilities for the realisation 
of the 'fine from immoveable properties also. With these few remarks I 
commend this amendment to the House. 

The motion was negatived. 

JI[r. E. 'B. L. AgDihotrl: (Central Provinces Hindi DiviSions: Non-
Muhammadan): Sir, I beg to move: 
. .. In clause 99, in the proviso to sub-section (1) of, proposed section 386, omit all 

words after the word • warrant'." 

The effect of my amenament will be, Sir, that the proviso will read 
as follows: 

.. Provided that, if the sentence directs that in default of payment of the fine the 
ofiender shall be imprisoned, and if such ofiender has undergone the whole of such 

~ . in default, .no Court shall issue such warrant." 

, Sir, ~  this law. we pro.vide that in case a finfl is imposed on an 
offender, ~ Court ma.y direct that in default of payment of fine, an 

, offender may ~ ~  imprisonment for a particula.r period and that 
period uas 'alSo been Iimfted to one-fourth of imprisonment .given or some 
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such period. The period also ~  proportionately to the ~  
paid or recovered .. Well, the Court has already ordered and directed that 
he is to be imprisoned. in default of payment of the fine and now under 
the new clause 386 we also provide that the fine could also be realised 
as a decree. In that case, Sir, this provisioIl of directing the realis&tion 
of fines by sentencing the man to 'imprisonment will become ~ 
This addition itself shows that it' is only in rare cases that the imprison-
ment might be inflicted on the offender in case he fails to pay the ,fine. If 
this is the case, then whv should tliat offender be held liable' for an extra 
punishment after he had undergone the extra imprisonment which he 
had been ordered to undergo in default of payment of the fine. I, there-
fore, propose that when once a man has undergone th& sentence in default 
of a fine, he should not; be made to pay that amount subsequently. With 
these words, Sir, I commend my amendment tc the House. 

Baa Bahadur o. S. SubrabmauaJ8Dl (Madras ceded Districts and 
Chittoor: Non-Muhammadan Rural): Sir, this section has to be read with 
the sections of the Penal Code which provide the substantive punishment 
of fine and under the Penal Code, if a portion of the fine had been paid 
after the man had been sent to jail for not ~  paid the fine, a PTO Tata 
reduction of the term of imprisonment in default shall be made and if no 
part of the fine is paid it is also laid down that if he -suffers the imprison-
ment which is provided in default (sections 67, 68, 69 and 70),' then again 
the six years' liability to pay the fine remains. So, it seems to me doubt-
ful how we can here in this clause say that the suffering of imprisonment 
in default of payment of a fine should absolve the man from being liable 
to the fine, if the fine could be recovered by other means than by sending 
him to jail. And, therefore, I think this. amendment whieh my learned friend 
proposescaDDot stand togeQJ.er with the sections of the Penal Code. And 
it must also be recognised that the fine may be evaded-assuming that 
the man must pay the fine-tlien a fine might be evaded by a contuma-
cious person and he may suffer the imprisonment and yet, having the 
means to pay the fine, not pay the fine. Is that an advantage? wm it 
work justly? That is another point which has to be taken into considera-
tion. I, therefore, think that this amendment that serving the period of 
irilPrisonment provided in 'default of payment of the fine should ahsolve 
the person from being liable to pay the fine-I do 'not think I can support 
this amendment. 

Sir Henry Jloncriell Smith: Sir, Mr. Submhmanayam has quite 
nghtly pointed out here that we must be consistent 'with our Penal 
Code. It is no good moving an amendment here u:lless we look to 
the Penal Code. The chief point against the amendment has already been 
made. If the fine is realised, or a portion of the fine is realised after the 
man goes to jail, then there is a proportionate reduction in the term of 
the imprisonment and we get rid of the man. I ask the House whether 
it; is reasonable that R man should be allowed to be a burden upon the 
State when he has property from which the fine can be realised. As long 
as there is property and the Court thinks 'that the amount of the fine 
can be realised, I see no reason why in the law of this country, . at all 
events, we should· allow' the accused to go to jail to lead a comfortable 
life there, very possibly a life which he enjoys, and to (lell upon the tax-
payer to maintain him there when he has property out of which the fine 
might be realised. 

The motion. was negatived. 

• 
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Mi. B. N. JIiara: Sir, I am rather encouraged to move my 
amendment* vdllch is an explanation, seeing the attitude of many 
Honourable Members wll,) do not want property to be attached 
at all. Sir, what I propose is an explanation, and it relates. 

• to the section which provides that the property belonging to the offender is 
li1l.ble for the fine. Sir, these words are liable to be interpreted differently 
by Magistrates and that is why I have proposed this explanation. I ~  
originally put in the words" specific interest in the property," but, SIr, 
there may be some difficulty in using the word" specific." So, with your . 
pennission, Sir', I propose that the explanation should be: 

.. ~ the defaulter is a member of a joint family, property of the defaulter 
means the interest in the property." 

I wish to cut out the word .. specific," as was suggested by the Honour-
able Mr. Rangachariar. Sir, many Honourable Members have already 
described the difficulties of attaching moveable property when they happen 
~ be members of a joint family, and the Honourable Mr. Tonkinson pointed 

out the safeguards in the case of members of joint Mitakshara Hindu 
families. But I do not think the Honourable Mr. Tonkinson has met the 
ease of the members who live jn Bengal under the Dayabhaga family, or 
die Muhammadan members or the Sikhs or Parsees or other communities 
who live jointly in India and also the case of partnership property. There 
may be some partners having property in common and one man may com-
mit some offence and he may be punished. Of course the property belong-
ing. to the finn also belongs to anyone of the partners and the Courts will 
be justified i'l issuing a warrant and attaching such property. There. will 
thus be several difficulties and I do not think I need add to what I said 
on the last occasion ..• I sh:lll only point out, Sir, that instead of the whole 
property being attached, it will be safeguarding ~  if the interest of 
the offender alone is attached. This will meet the objection not only of 
members of Mitakshara Hindu families but also other members such as 
Muhammadans, Parsees or Indian Christians who are living jointly. With 
these words, Sir, I propose my amendment which runs as follows: 

.. In clause 99,to sub-section (1) of proposed section 386 add the ~ 
, Ezplanation:-When the defaulter i .. a member of a- joint family, property of-the 

defaulter means the specific ~  in the property '." 

The motion was negatived. 

Bhai Kan Singh (East Punjab: Sikh): l\{y amendment is: 
.. In clause 99 in the proviso to sub-section (3) of section 386 omit all the words 

.lfter the word • offender '." . 

The proviso in which I want this amendment to be made reads like 
~  . 

.. Provided that no such warrant shall be executed by the arrest or detention in 
prison of the offender in any case in which the Court passing sentence upon him has 
directed his imprisonment in default of payment of the fine." 

The BODOUl'able' Sir Malcolm Bailey: We are prepared to accept that. 
The motion was adopted. . 

• •• In clalUtl 99, to sub-section (1) of proposed section 386 add the following : 
• Ezplanati61l:/When the defaulter is a member of a joint family property of 

the defaulter means the specific interest in the property'." • .' 

• 



TBB OODE OF OBIlllDfAL P~OE  (AJIEN])MENT) BILL. 2063 

1Ir. I. I. Mukherjee: I ask the permission of the Chair in respect of 
an amendment I propose, which unfortunately I overlooked before, and 
which is to the effect that the words in the new sub-section 386 (2) .. other 
than the offender " may o.e omitted. 

Sir Henry JloDcriell Smith: I am afraid I must object to this amend-
ment. The Bill has been under the consideration of this Assembly for over 
three weeks, and it is rather hard on the Government that when the con-
sideration of the clause is practically complete they should be asked to 
consider the effect of an amendment sprung upon them without notice . . 

J[r. PresideBt: I must uphold the objection on the ground of notice. 
The amendment' was only handed to me three minutes ago. 

C ~  99 to lOS were added to the Bill. 

Bhal Man SiDgh: My amendment is: 
'" Omit 8ub-clause (17) of clause 104." . 
Sub-clause (v) of clause 104 says .. 
The Honourable Sir Malcolm Bailey: Weare prepared to accept tht'! 

amendment. 
The motion was adopte-i. 
Clause 104, as amended, and clause 105 were added to the Bill. 

Dr. H. S_ Gour: Sir, the amendment which I shall move presently is 
another important amendment and I would ask this Honourable House to 
indulge me for. a few moments when I explain its ~ . The object 
of my amendment is, that in all cases where the District Magistrate or 
the Presidency Magistrate or a Magistrate of the first class has passed an 
order for keeping the peace or giving security for good ~ the> 
t',ppeal should lie to the Court of Session and not to the Court of the District 
Magistrate. Honourable Members will find that under the present constitu-
tion the District Magistrate is the head of the district police, the District 
Superinotendent of Police being regarded as his police assistant. All cases 
in the district relating to the breach of the peace and good behaviour are 
therefore cases in which thp. District Magistrate is interested officially and 
it is only fair that any order passed by a Magistrate including himself 
should be revisable on appeal by an independent tribunal, such as th", 
Sessions Judge. I am only arming the superior court "ith appellate 
authority in a matter in which there are obvious objections to the hearing of 
an appeal by a person interested in the maidtenance of peace and order 

-in the district. On it pn'ori grounds I do not think there would -be any 
objection. The only objection which is likely to be raised from the 
Government side would be that you will be crowding tile Court of Session!; 
with additional work and thereby increasing the cost of cfltminal litigation. 
That is no doubt an argument which requires consideration, but on the 
oillter hand, I would ask Honourable Members to observe that if am' 
justice is to be done to an Qffender or all applicant against whom an order 
has been passed for keeping peace or being of good behaviour, is he 
likely to get fair and even-handed justice at the hands of the District 
Magistrate or is it not likely that the District Magistrate who peruses 
case diaries, and pol,ice reports and hears 8 good Dlany things which un-
doubtedly h,e is hount! to hear about the budmlJ8he8 of his district and 
about people 'liho are disturbers of public peace, is it not likely that. 

• • • B 2 
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. [Dr. H. S. Gour.] 
justice will suffer and has suffered in the past by such cases being finaliy 
disposed Of by him rather than t:; an independent tribunal such as the 
Sessions Judge is, who will hear these cases '-and dispose them off in 
accordance with law. If there is therefore the questiQn of cost on the 
one side· and the question of justice on the other, I have no doubt that 
this House will vote for ~  and after all how much would be the addi-
tional cost. I do not think it would be considerable and even if it were 
considerable, we are now living in times when the nation demands more 

• and more of justice, and justice which is not ~ to the obje.ctions to 
which I have adverted. On ~  grounds, Sir, I move my amendment 
which runs as follows: 

.. In clause 106 (1) after the words • said Code' insert the following: 
• the wOJ.:ds • other than the District Magistrate or a Presidency Magistrate' shall 

be omitted, for the words • District Magistrate' the words • Sessions Judge' shall be 
substituted and '.'. 

Mr. P .•. Haigh (Bombay: N.minated Official): Sir, I desire to 
oppose this amendment. In the first place I must draw attention to a 
1 emark made by the Honourable ana learned Member who moved the 
amendment in which he said that, if any justice is to be done, there should 

·be an appeal in all cases from the ~  of a Magistrate to an indepen-
dent tribunal and not to the Court of the Magistrate who is the head of the 
district police and who is interested in the maintenance of peace and 
order. Well, if this is really the opinion of the Honourable Member, I 
£hould like to ask him why he has not moved a far more- sweeping 
amendment. How can he tolerate the provisions in the Code which 
lay down that ;appeals. from Magistrates of the second and-- third 
ciasses should lie to the District Magistrate. It seems to me, Sir, that 
Lhere is a fault in his logic: and that if he is really of opinion that in all 
eases-there should be an appeal kr what he calls an independent tribunal 
which lias no interest in the maintenance of peace and order, then he 
()ught to move a further amendment and provide for all appeals from all 
l\Iagistrates of whatever grade to lie ~  the Court of the Sessions ~ . 

It seems to me, Sir, that he has selected the weakest possible case in 
proposing that appeals under this section should go to the Sessions Judge 
~  not to the District Magistrate. because he has overlooked the fact that 
proceedings under this Chapter VIII ate only qua8i-judicial,-they are 
of the nature of executive proceedings with the object of preventing 
breaches of the peace and for maintaining order. Now that is not a 
matter with which the Sessians Judge should be directly connected. The 
responsibility of seeing that breaches .of the peace of the kind provided-
for in chapter VIII do not occur lies upon the District Magistrate. Even 
if he is not primarily interested in the case, the ultimate responsibility in 
all these mattenwlies upon him, and it is therefore proper that an order 
made by subordinate Magistrates under this section should be referred to 
him in appeal, and that, I submit, ir the logical basis on which this.sectia 
rests. I trust, therefore, Sir, that the House will not support this amend-
ment. . . 

Dr. lfand Lal (West Punjab: Non-Muhammadan): Sir, I support this 
amendment.· The Honourable Mr. Haigh endeavoured to correct 
Dr. Gour, saying that since he has not moved another amendment· and 
that since appeals from sentences passed by _second or third class Magis-
trates lie in the Court of the District Magistrates and not 'in that of ~  ... 
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Sessions Judge, and that since he has moved no amendment tB to those, 
therefore, this amendment should not be appreciated. That 1S the main 
argument which he has advanced, namely, because he has made an omis-
sion in one direction, .therefore, he may not be allowed to correct a provision 
of law, which is defective on the very face of it. I may tell my learned 
friend that- a District Magistra1le i!; considered to be responsible 'for the 
peace and order of the district. As a matter of fact, in some cases, 
suggestions, as to securit.y under section 110 emanate, in a way, from him, 
and consequently, on the informatlOn given by the P ~ in some cases, 
or on ~ receipt of information given by some other persons, criminal 
proceedings, under section 110, are corl\menced. Now, Sir, I place this 
point before the House. The very District Magistrate whose desire is 
that all badmashes who do not behave properly, may be bopnd over, that. 
it, may be called upon to give security, should be allowed to hear appeals. 
against such order. Should a man, who has been dragged to the Court 
and llas been Dound down, file an appeal against the same order before the 
District Magistrate, when we see that one Of the first class Magistrates, 
subordinate to him. has passed that order. Is there any logic in it? May 
I ask this of the Honourable Mr. Haig? There is liO logic in it I may 
eay; it is iniquitoulL. For all intents and 'purposes the object of the law 
of appeal will lose its force. Therefore, on that ground, I support this 
amendment. 

There. is another' ground. The Honourable Mr. Haigh failed to see 
that an appeal to .the District Magistrate is ~  only from the 
sentence passed or conviction ordered by a third-class or second-class' 
Magistrate, and not by a first class and besides that aJl appeal will be 
instituted in the court of the District Magistrate only in case of a conviction 
or sentence; but when an order.is made by a first class Magistrate under 
section 118 that is not a ~  or a conviction. Ile will agree with me 
that the sentence is quite different from an order passed under sectton 118 
of the Criminal Procedure Code. All these proceedings started under 
sections 110 . are considered preventive measures. They are not part of the 
subst,ntive law. Substantive law is incorporated and embodied in the 
Indian Penal Code. If a person cc.mmits an offence and he is prosecuted 
and convicted only by a third class or a second class Magistrate ~  and 

then alone, namely, only in those cases, appeals, as I have already sub-
mitted, n-om such sentences or convictions, will lie in the court of the 
District Magistrate. But here there is no question of a sentence or convic· 
tion, or third or second class Magistrates. Here is an order, which only a 

first class Magistrate ~ pass, enjoining upon a person, who has been 
brought before the court; to give security for a certain period, and the 
pErson who' has been ~  upon to do so, files an appeal from that order. 
The recommendation, put forward by this amendment, is that it does not 
look proper that the same officer, whC) is in charge of law and order, should 
be entrusted with the power of adjudicating upon the fitness, or impropriety 
of the same order. Suppose, Sir, that A is in charge of a certain Depart-
ment and A offers a suggestion that in a certain village or a certain iZaqa all 

• badmashes may be called upon to give security, so that crime may be 
reduced. Now A pa>Jyes an order like that, and then A's subordinate 
first class Magistrate, after having gone into the evidence which has been 
produced in that behalf, passes an order appeals against which lie before 
the same A. Can. there be any guarantee that A, though he may be very 
honest and his intentions may he very good, 'will not be in:6uenced by 
the fact that -it was he himself who, in a way who was the author of 

• • • 
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[Dr. Nand Lal.] 
these proce&lings upon which the orders for taking securit.y were eventually 
passed. Is he barring some exceptional cases; likely to set. aside those 
urders? On this ground also I support this amenliment, which speaks 
for itself and deserves the sympathy of the whole House. . 

The third ground is that on the occasion of framing laws or devising 
ruies we· must bear .two important points in mind. One is, how will the 
public take it? Our District Magistrates are honest officers no doubt. 

Dr. Gour has not attacked their honesty or impartiality. His suggestion 
ic; that the public will look down .upon this provision with contempt, they 
will misconstrue it. The atte,mpt which has ~.  made through the 
medium of this verY commendable amendment is that we should not leave 
olny room for avoidable criticism. That is the honest desire and the inten-
tion of the Honourable Mover' I)f this amendment. I trust that the 

. Treasury Benches will kindly appreciate this amendment and accept it. 
I may repeat my suggestiol'J. th;).t there is no insinuation against any 
Pistrict Magistrate. They are very capable and able men; but the desire 
:.;: that they should not be entrusted with the decision of appeals against 
the verY orders whi<!h in a wav, and in some cases, mav be traceable to 
~  honest suggestion as execiItive officers of the Dietrict. 

\Vith these remarks I support this I;Lmendment. 
lIr. C. A.. B. Townsend (Punjab: Nominated Official): Sir, the last 

speaker said that all proceedings under section 110 of the Criminal Pro-
cedure Code are ordered by District Magistrates directly. 

Dr. IIand Lal: I did not say that; I said that in some cases the sug-
gestions in a way emanate from the District Magistrates or executive 
officers. 

1Ir. President: It the Honourable Member wishes to correct a state-
ment he must at least have the courtesy to do it standing . 

• r. O. A. B. Townsend: I leave it at 1lhat as Dr. Nand Lal apparently 
does not adhere to what I thought he said. But in this connection if wish 
to bring one point before the House which bears, I consider, not only on 
this alDendment but on many others that have been moved in this debate 
by my friends on the left. Years ago, Sir, I was a Settlement Officer 
(without any Magisterial powers) in a Punjab district not very' far from 
Delhi. As such it was my duty to investigate the affairs of every indivi-
dual village. It was a district in which, as is common in the Punjab 
generally, cattle stealing was a very popular. form of crime. In one 
village, Sir,-the same indeed happened at mimy other Villages, but I 
remember this one village ~  outcry on the matter was 
very insistent, the assembled grey-beards of the village ail said that they 
had a very strong complaint against the administration. I asked them 
what that was. They said: "We cannot keep out cattle, they are all stolen 
sway from us at night and the thieves are never punished, and if auy 
persons are by chance sent to prison, they are let out at once." I pointed 
out to them that nobody could possibly object to innocent men not being 
sent to prison. 'fhey said: •• Weare not talking of innocent men: we are 
talking of men who are known to be guilty in the village of t.hese offences. 
You should lock them up, and what is more you ought to be able to send 
them to prison on suspicion." There are Sir, two sides to every story. 
r fully admit that much discontent can be caused by inn,ocoot men being 

(, 
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sen'!; wrongfully to prison. But I do ask this House to realise that dis-
.(lontent which might in the long run be equally dangerous to the adminis-
tration can .be also caused by men who are really guilty not being sent to 
pr\SQn. and before this amendment or other similar amendments are 

1in'hlly disposed of, I would ask my friends on the left to carefully consider 
this point. I oppose the amendment, Sir. 

Bao Bahadar "1'. BaDgachariar: Sir, many of the remarks made by my 
Honourable friend who just now spoke are irrelevant to the present ques· 
tion we are considering. We are not now concep1ed "ith the order impos-
ing security. That· is already passed. Weare not concerned with send-
ing a man to prison in csse he fails to give security, because the law takes 
its course after the order, if he faB!' to give security. I do not see what 
.aU these remarks whillh my Honourable mend just now made have got 
to do with this amendment. Weare now concerned with an appeal against 
the order which has been passed.. There are two questions involved in" 
this amendment. Only one question has been dealt with hitherto. The 
"first question is to whom should an appeal go in a case of this· sort. The 

. -section provides that an appeal shall lie only in the case of orders by 
·certain Magistrates. The section as it stands· provides an appeal in the 
(lase of orders .by certain Magistrates to ~  District Magistrates. In the 
case of the Presidency Magistrate and the District Magistrate the Code as 
it stands provides no appeal. It is rather a curious lapse. If HonoUr-
able Members will compare section 406A as now proposed by the Govern-
ment with section 406, the Code provides an appeal in the case of a District 
Magistrate and a Presidency Magistrate where he refuses to accept a 
ilurety. If he passes an order for sec)lrity either for peace or for good 
behaviour, there is no appeal provided. That is the more substantive 
order, the more essential order and no appeal is provided in the case of an 
order by the District Magistrate or Presidency Magistrate. In a purely 
8m all matter just as refusing to accept a surety, an appeal is provided. 
I take it it is an unintentional omission in the Code that no appeal should 
be provided ill such serious orders, when. the orders are passed by a 
District Magistrate or a Presidency Magistrate. ,Look at the consequence 
of atl order passed by a District Magistrate or a Presidency Magistrate 
either for keeping the peace or for good behaviour. The man has .to go to 
jail for one year or for three years as the case may be. Now, can such 
an order remain without an appeal? If a first class sub-divisional Magis-
trate passes an order, that order is open to appeal. But if it is passed 
by a District Magistrate it is not open to appeal at all. I do not think, 
Sir, i.t is rigat. T ~  one of the objects of this amendment is a very 
good and necessary obJect. As Honourable Members will see you should 
provide for an appeal in such cases also. 

To whom should the appeal go is the next point. Should it go' to the 
executive head of the district or should it go to a judicial officer? The 
proposal is that it should go t.o the judicial head of the district. What 
is the harm in that amendment? An appeal lies; whv should not the 
appeal go to a judicial officer? You have passed an onIer· the uraency - II ' ., IS a gone; an order has been passed; there is no question of any stay or 
any thing, of that sort;. ~  is not threatened; the vagabond is alpeady 
bound over; you only gIve him the chance of an appeal. Give him a fair 
hearing. ~  is Hie ~  of giving a right of appeal with the one 
hand and taking away With the other hand? What is this fear of Sessions 
Judges, I want ,to know? Here '\\--e are accused of distrust of the police· 
we are ac<!Used of distrust.ing our Magistrates. May I in turn ~ 
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[RaoBahadur T. Rangachariar.J-
those who oppose these amendments that they distrust the Sessions 
Judges? They have no confidence in their Sessions Judges. 1 return that 
compliment to those who attack ~ I say, Sir, that the Sessions Jupge 
is the proper authority to deal with this matter and he will bring a judicial 
mind to bear upon the case. 

Sir, there is an omission in the amendment proposed by my Honourable 
friend, Dr. Gour, which with your permission, Sir, I propose to make up. 
Sir, I wish to add the words .. in the case of an order by a Presidency 
Magistrate to the High Court;" because if the amendment proposed by 
my Honourable friend is left as it is, it would read that in the case of a 
Presidency Magistrate also the appeal should go to the Sessions Judge. 
Of course the obvious answer which the Honourable the Treasury Bench 
would at once come forwam with is ;< Vinere is the Sessions Judge in a 

'Presidency town?" It is a very legitimate question to put, no doubt; 
but it is an oversight on the part of my learned friend, Dr. Gour, and 
I therefore, §ir, say that the words" in the case of an order by a Presi· 
dency Magistrate to the High Court ., should be inserted. It is admitted 
these are appealable orders, and therefore I say let us give a fair appeal; 
no party suffers. I suppOtt the amendment and I move this amendment 
to add the words" in the case of an order by a Presidency Magistrate to 
the High Court," at the end. 

Dr. H. S. Gour:. I accept the amendment suggested by my Honourable 
friend, Mr. Rangachariar. 

Sir Henry Koncriefl Smith: Sir, Dr. Gour, with his usual optimism 
and foresight prophesied that we had only one possible argument against 
his amendment, and ,that was that it would add to the work of the Sessions 
Courts and therefore add to the expense. Sir, that is a very strong 
argument. I think the House lias perhaps overlooked the fact that this 
House is not going to be called upon to provide money for this addit,ional 
work that will be cast upon the Sessions Courts. This House is proposing 
to throw a very heavy burden on the already overburdened Local Gov-

• (·mments' finances. But, Sir, thQt might have been the end of our&argu-
ment . . 

Dr. Band Lal: With the permission of the Chair, I submit there are 
if I 'mistake not very few cases. 

Sir Henry Jloncriefl Smith: They may be few, but this House is pro-
posing to make them very many. Dr. Gour went on; and like. other 
Members in this House, proceeded to level an attack against the impar-
tiality ~ the District Magistrate. I do not think the Government. of In!iia 
can sit down and listen to these remarks without some protest. It is 
quite true that my friend, Dr. Nand Lal, has said that he intended 
Dothing. He may have intended nothing, but he said a great deal. Dr. 
Gour, said, justice has got to be done in these cases and is the offender 
likely to get fair aDd even-handed treatment from the District Magis-
t,rate? Dr. NaDd Lal said, that if. is the District Magistrate who is res-

~  for the peace and order of- the district and therefore you cannot 
expect him to be impartial in these matters 

Dr. Band LaI i I did not say· so, Sir. 
Sir Henry Moncriefl Smith: I have not got a short-hand report. I 

have got down alt much as I could. • 



THB CODE OF _CRIKINAL PROCEDURE (AMENDMENT) BILL. 2069' 

Dr. Nand Lal: On a point of personal explanation, Sir.- What I said 
80 far as I can recollect was that our District Magistrates are competent. 
inipartial and experienced, but at the same time we ought to be very 
careful to see that the appeal is not instituted in the Court of the Dis-
trict Magistrate, because it will be more desirable. This is what I had 
submitted. 

Sir Henry J[oncriefl Smith: Sir, it is by no means the case that the 
District Magistrate always institutes the proceedings in these cases. Far 
from it. I have- been a Magistrate myself for years, and I know it is, as a 
matter of fact, in most cases the. Superintendent of Police who eggs· 011 
his Sub-Inspectors to help to preserre the peace of the district by using 
the 'powers that they have got to bring offenders of this kind before the 
Courts. I would suggest, Sir. with ~  to this point that ! District 
Magistrate can barely be trusted beCbuse he is likely to listen to every-. 
thing that the .police say to him, I would suggest to the House that the-
District Magistrate who sits at his headquarters and swallows everything 
that is put before him by the police would find something very different 
from peace and good Government· in his district; he. win find most hopeless 
confusion and unrest in his district in a verv short time. The District: 
Magistrate, Sir, I think, must be trusted to It;eep the reins in his own hands. 
aJld not to allow himself to .be used as a tool by the police. 

" 
Mr. Rangachariar, Sir, has introduced his new amendment about the 

Presidency Magistrates. Mr. Rangachariar has given Dotice of an amend-
ment himself, No. 298, and since he drafted that amendment he has-
apparently changed his mind, because if Mr. Rangachariar's amendment 
No. 298 is applied to the Bill it \\ill have the result of providing no appeal 

.. whatever against any order of a Presidency Magistrate. Mr. Rangachariar 
now is proceeding to assist Dr.9-0w· to correct his mistake and at the 
same time to get out of his OWD •. Sir, it has been suggested by Dr. Gaur 
that you must not leave the fi,"'l ",'ord in this matter with the District 
Magistrate, and Mr. Rangachariar would no doubt .add now' with the Presi-
dency Magistrate. ' But there is nt' question-let not the House be deceived 
by t1:Ws argument-there is no question of the final word being with either 
of these Magistrates. There is revision in these cases. My Honour-
able friend says: .. Ah I revision." I hope he remembers that, Sir, when 
he comes to move some of his later amendments. Revision, Sir, is regarded 
by many Members of this House as a most essential safeguard. The\" 
are pressing for it here, there and everywhere. But when I point out thS't 
this safeguard does exist in this particular case, Dr. Gaur says" Ah! revi-
sion. ,. There is the safeguard, Sir, and I consider that that is quite 
enough in the case of the Presidency Magistrate and the District Magis-
trlfte. There is a good deal of loose talk in regard to this amendment. It 
has been assumed that first and second class Magistrates are in the habit of 
passing orders to secure good behaviour and keep the peace. If Honour-
able Members will look at sections 107, 108, 109 and 110, they will find 
that it is only a very limited class of Magistrates who have po,,'er to pass 
orders at all. . 

.1Ir. ~. B. P ~~ (Bombay: N ~  Official): Sir" I only wish to 
pomt aut one additlOnal fsct, not mentlOned by my Honourable friend 
'rith }-eference to section 125. Section 125 runs: ' 

.. The Chief Presidency or District Magistrate may at any time for autllcien1i 
reasons to be recorded in writing,cancel any hond for keeping the ~  or for goocl 
behaviour executed under this Chapter, etc." , 

• • • 
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Now, Sir, if we transfer the appellate power from District Magistra.tes 

to Sessions Judges, it seems to me that we shall be putting in a provision 
.contradictory to section 125; for you give the power in one section to the 
District Magistrate to cancel the bond, and in the other section to the 
Sessions Judge. 1£ the Sessions Judge rejects the appeal, all the same 
the District Magistrate can cancel the bond under section 125. The Dis-
trict Magistrate is the sole Appellate Authority dealing with security 
,cases (Dr. H. S. GOUT: "Prestige"); and that is the reason of the pro-
vision in section 125, Chapter YIII, to that effect. 

There is .one other point. With reference to my Honourable friend, 
Dr. Nand Lars remarks regarding the orders given by the District Magis-
trate, it has been laid down that: 

" Where a District Magistrate is executive head of a District and is actively con-
cerned in the institution of proceedings against a person under Cba.pter VIII, he is 
debarred from hearing an appeal unjer secti?n ,406 without the permission of the 
Sessions Judge. II 

So that tlie case of the District Magistrate himself being concerned in 
ihe case has already been met. . 

lIr. Jamnadaa Dwarkadas: I move, Sir, that the question be now put. 
The motion was adopted. 

lIr. PreSident: Before I put the question I want to ask the Honour-
able Mr. Rangachariar whether the amendment he proposes should ,,tlQt be 
inserted after the words " Sessions Judge" rather than at the end of 
the amendment. 

Rao Bahadur T. Rangachariar: Yes, Sir, after the words " Sessions 
.Judge ... 

Kl; President: The original amendment was: 

C'In clause 106 (1) after the words' said Code' insert the following: 

, the words ' ~  than the District Magistrate or a Presidency Magistrate • shall be 
~  for" the words • District Magistrate' the words • Sessions Judge' shall be • 
substituted and. II 

Since which a further amendment hilS been moved: 
.. To insert after the word 'Judge' the words • and in the case of an order by the 

Presidency Magistrate to the High Court'. II • 

The question I have to put is that that amendment be made. 
The motion was adopted. 

JIr. Preatde,t: The' question is that the amendment, as amended, be 
made. 
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The Assembly then divided as follows: 

Abdullah, Mr. S. M .. 
Agnihotri, Mr. K. B. L. 
Ahmed, Mr. K. 
Ayyar, Mr. T. V. Seshagiri. 
Bagde, Mr. K. G. 

• Barna, Mr. D. C. 
Bhargava, Par.dit J. L. 
Chaudhuri, Mr. J. . 

Dalal, Sardar B. A. 
Dus, Pandit R. K. 
Girdhardas, Mr. N. 
Oc.ur, Dr. H. S. 
Gulab Singh, Sardar. 
Hussanally, Mr. W. M. 
Jamnadas Dwarkadas, Mr. 

Jatkar, Mr. B. H. R. 
Joshi, Mr. N. M. 
Kamat, Mr. B.' S. 

AYES-35. 

NOE8--30 . 

Lakshmi Narayan Lal, Mr. 
Mahadeo Prasad, Munshi. 
Man Singh, Bhai. 
Misra, Mr. B. N. 
Mukherjee, Mr. J. N. 
Mukherjee, Mr. T. P. 
Nag, Mr. G. C. 
lIIand Lal, Dr. 
Neogy, Mr. K. C. 
Pyari Lal, Mr. 
Ramayya Pantuiu, Mr. J. 

:Rangac.bariar, Mr. T. 
Heddi, Mr. M. K. 
Singh, Raja K. P. 
Srinivasa Rao, Mr. P. V. 
Venkatapatiraju, Mr. B. 
Wajihuddin, Haji. 
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..Allen, Mr. B. C. 
Blackett, Sir Basil. 
Bradley.Birt., Mr. F. B. 
Bray, Mr. Denys. 
Burdon, Mr. E. 

I 
'1 

I 
i 

.&u1lah, Mr. J . 
Innes, the Honourable Mr. C . ..A. 
Ley, Mr. A. H.' 

Cabell, Mr. W. H. L. 
Chatterjee, MI'. .-\. C. 
Clow, Mr. A. G. 
Crookshank, Sir Sydney. 
Davies, Mr. R. W. 
Faridoonji, Mr. R. 
Haig, .Mr. P. B. 
Hailey, thE' Honourable Sir 
Hindley, Mr. C. D. M. 
Holme, Mr. H. E. 

The mouon was adopted. 
• 

• 
Malcolm. 

• 

! 
! 

Moncrieff Smith, Sir Henry. 
Muhammad Hussain; Mr. T. 
Muhammad Ismail, Mr. S. 
PercivAl, Mt. P. E. ' 
·8assoon, Capt. E. V. 
Singh, Mr. S. N. 
Tonkin80n, Mr. H. 
Townsend, Mr. C. A. H. 
Tulshan, Mr. 8heoperahad. 
Webb, Sir Montagu. " 
Willson, Mr. W. S. J. 
Zahiruddin Ahmed, Mr. 

1Ir. President: The question is that clause 106, as amended. stand 
:part of the Bill. 

Baa Bahadur T. RaDgachariar : I move: 
" In clause 107, in proposed section 406-A substitute the following as clause (b) in 

the pllllles of clauses (b) and (e) : 
• (-b) If made by any other Magistrate to the Court of Sessions." 

The clause is: 
.. Any person aggrieved by an order refusing to accept or rejecting a security under 

section 122 may appeal against such order: . 

(al if made by a Presidency Magistrate, to the Hiih Court; 
(b) if made by the District Magistrate, to the Court of Session; or 
(e) if made .by a Magistrate other than the Digtrict, Ma.nstrate, to the District 

Magistrate. " . 

My proposal is that in place of ~ (b) and (0) we should have the 
following: 

''If made lIy any other Maiistrate, t.:. the Com of Session ", 
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that is to say, that if it is made by any other Magistrate than Ii Presidency 
Magistrate it will go. to the Court of Session. It follows the previous 
section and I hope there will be no difficulty in aocepting it. 

Kr. H. TonkiDSOn: I oppose the amendment. My Honourable friend 
perhaps consider that his present proposal is consequential upon the previous 
proposal. I submit that it is nothing of the kind. In section 406A we ere 
providing for an appeal in cases in which there has been no appea.l before 
and I submit that we provide quite sufficiently when we allow these appeals 
to the District Magistrate, if the order is passed by a MQgistrate other 
than the District Magistrate. In fact, there is not the least doubt that. the 
last amendment that was carried against· us and the present ~  
are entirely inconsistent with Chapter VIII of the Code. ChApter VIn of 
the Code gives the full control in these proceedings to the District Magis-
trate and there is no doubt whatsoever that he should be the person 

Baa Bahadur T. Bangac:hariar: I do not press my amendment . 
. The amendment was, by leave of the 'Assembly, withdrawn. 

Dr. H. S. Gaur: This amendment which !- move is consequential. It 
runs as follows: 

" In clause 107 for clause (6) of proposed section 406A, substitute the following: 
• (6) if made by the District Magistrate or a Magistrate of the first class to the 

Court of Session; or'." . . 

I shall explain to the, Honourable Members why it is consequentiaL 
In the proposed section 406A it is provilied: 

" Any person aggrie;'ed by an order refusing to accept or rejecting a surety under 
l'ection 122 zqy appeal against such order ,- . 

(al if made by a Presidency Maaistrate, to the Hiah Court; 
(6) if made by the District Magistrate, to the Court of Session; or 
(e) if made by a Magistrate other than the District Magistrate, to the Diswict 

Magistrate." • 0 

Honourable Members will see tliat such an order may be passed by a 
first class Magistrate, as Sir Henry Moncriefi' Smith 'has pointed out that 
first class Magistrates are empowered to deal with these cases of security. 
Now, Honourable Members know that in ordinary -cases the District 
Magistrate has no jurisdiction whatever over a sentence or conviction of 
a first class Magistrate and the only Court which is empowered ~. hear 
appea.ls from a conviction by a first class Magistrate is the Court of Ses 
sions. I see no distinction in principle between a conviction and an ~  
refusing to take security and I do not see why if in the one case the 
Sessions Court is the right Court, in the other case the Sessions Court is 
the wrong Court and why an ·appeal should lie to the Court of the District 
Magistrate. Tha.t is, I submit, an anomaly which my amendment seeks 
to remove. I do not think that the Government should oppose this amend-
ment. It will make the Code more logical and more consistent. .It will 
show that the Sessions Court being the ordinary appellate tribunal for 
dealing with cases disposed of by a first class Magistrate that Court will 
also hear all c&ses in which the first class Magistrate passes an order under 
the preventive sections and, Sir, the objections which I have raised and 
which the House has just now endorsed by their vote apply equally to this 
amendment and I trust that the House will support. me. <. 
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Sir Henry lIoncriefr Smith: I must protest against ·Dr. Gour's asser-
tion to the House that if the Sessions Judge is the right person to hear 
appeals against orders requiring security, he is therefore obviously the 
right person to hear appeals ~  an -<lrder refusing to accept a surety 
because that surety is not a fit person. The two matters are on an entirely 
diffetent footing. In the one case you are passing an order definitely that 
may have the effect of interfering with a man's liberty for a long time. 
It is quite true that by refusing to accept a surety you may thereby 

·interfere with a man's liberty for a short time. But all he has to do is 
to find another surety. The man whom he has put up in the first. instance 
has been definitely found after a magisterial inquiry on oath not to be a fit 
person to stand surety-and I would ask the House to remembtr 

" that this magisterial inquiry on oath is quite a new thing in the Code. We 
have provided a safeguard here against improper rejection of sureties and 
in this inquiry ·on oath, the Magistrate has to find on definite grounds, • 
which the High Courts have laid down for the guidllnce of subordinate 
Courts, that the person offered is not a fit person. He has no money. He 
lives at a diStance or he is a bad character himself. Sir, in that case, 
does Dr. Gour require the Sessions Judge to decide whether the MRgistrate's 
order was a proper one or not. That is a matter that is well within the com-
petence of the District Magistrate. Dr. GQllI' has not reminded us again 
this time of our argument regarding expense. But here again the question 
of expense comes in very seriously. It is -not a laughing matter at all. 
Local Governments will probably find themselves in the position of having 
to increase the number of Sessions Courts very considerablv. They are 
always having to put on additional Sessions Judges simply because mears 
Hcumulate and the arrears will accumulate to a far greater extent, if it 
rrovides, as the House has lilready done, that all appeals in security proceed-
i!lgs are to go to t11.e Sessions Judge, and also now by this amendment that 
further appeals are to go to him when a Magistrate passes a 
preliminary and unimportant order declaring 1\ surety to be unfit to stand 
security for a person who has already been found to be either a perspn 
likely to oCreate a breach of the peace or likely to be of bad ~ . 

_ PJari Lal: Sir, the Honourable Sir Henry Moncrieff Smith" h.-. 
not met Dr. Gour's arguments. ·What Dr. Gour says is that you must b"""· 
consistent. When you provide that all appeals from first class Magistrates 
should go to the Sessions Judge anq. not to the District Magistrate, why 
should you make an exception in .this particular case? We must be con-
sistent. That is the first thing that we must preserve and in that view I 
think he is perfectly riglit. As to the matter of costs, I do not know how 
the Honourable the last speaker has pun away with the idea that the work of 
the Sessions' Judge will be over-burdened because a few more appeals 
under these preventive sections will go to his Court. I know it for a 
f6.ct that seeurity cases for bad behaviour you can count on your 
finger's ends in the whole year. As regards secu:ity cases for keeping 
the ~  their ~  may be a uttle mor:e, but they are. not half so im-
F0rtant .as the secunty cases for bad behavlOur. There mIght be a dozen 
cases in a year, and-these dozen cases surely will not make .any difference 
in the amount of work the Sessions Judges have to do. 

1Ir. B. TonJdD1lOJj: Sir, I would just like to make one remark as 
regards a question of fact. The Honourable Member who has just sat 
down stated that there were only half a dozen cases a year of proceedingt; 
under this Chapter. I take the statistics for Madras for the year 1921. 
There were 1~221 persons ordered to() give sccUrit.y to keep the peace-I give 

• • 
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the figures for persons convicted, Sir,-and as regards •• secunty for 'good. 
behaviour" 1,781, in, the same year. 

(Voices: .. They were non-eo-operation cases. ") 
Dr. B. S. Goar: May I ask how many cases were there in which a. 

first class Magistrate has refused a surety? That is the only point we 
are now discussing. 

JIr. B. TonkiDson: We have no record, Sir, of these separate cases; I only 
got up to refer to a point of fact, as my Honourable friend said that 
there are only half a dozen cases for security under this Chapter. in the 
year. 

Mr. President: The question is that the following amendment be' 
made . 

.. In clause 107 for clause (b) of proposed section 406-A, substitute the ·following : 

, (b) if made by the District Magistrate or a Magistrate of the i4"st class to ~ 
Court of Session; or'." 

The Assembly then divided as folows: 

AYES-20. 

Abdulla.b, M~. S. M. 
Agnihotri, Mr. K. B. L. 
Ahmed. Mr. K. 
Ayyar, Mr. T. V. Seshagiri. 
Bagde, Mr. K. G. 
Bhargava, Pandit J. L. 
Dass, Pandit R. K. 
Girdhardas, Mr. N. 
Gour, Dr. H. S. 
Gulab Singh, Sardar. 
H1JiS8nally, Mr., W. M. 

• 
Jatkar, Mr. B. H. R. 

. Lakshmi Narayan Lal, Mr. 

Mahadeo Prasad, Munshi. 
Man Singh, Bhai. 
Mllkherjee, Mr. T. P. 
Nag, Mr. G. C. 
Nand Lal, Dr. 
Neogy, Mr. K. C. 
Pyari LaI, Mr .. 
Heddi, Mr. M. K. 
Singh, Raja K. P. 
Srinivasa Rao, Mr. P. ·V. 
Tulshan, Mr. Sheopershad. 
Venkatapatiraju, Mr. B . 

NOES--34. 

Allen, Mr. B. C. 
Barua, Mr. D. C. 
Blackett, Sir Basil. 
Bradley-Birt, Mr. F. B. 
. Bray, MI:.. Denys. 
Burdon, Mr. E. 
Cabell, Mr. W. H. L. 
Chatterjee, Mr. A. C. 
Clow, Mr. A. G. 
Cotelingam, Mr. J. P. 
Crookshank, Sir Sydney. 
Dalal, Sardar B. A. 

• Davis, Mr. R. W. 
Faridoonji, Mr. R. 
Haigh, Mr. P. B. ' 
Hailey, the HOIloura.ble Sir Malcolm. 
Hindley, Mi. C. D. M. 

The motion was negatived. 
Clause 107 was lad-ied to the' Bill. 

Holme, Mr. H E. 
Hullah, Mr. J. 
Innes, the Honourable M ~ C. A..-
Jamnadas Dw,l'kadas, Mr. 
Ley, Mr. A. H. . • 
Misra, Mr. B. N. . 
Moncrieff Smith, Sir '!ienry. 
Muhammad Hussain, Mr. T. 
Muhammad Ismail. Mr. S. 
Percival, Mr. P. E. 

.Ramayya Pantulu, Mr. J. 
Singh, Mr. S. N. 
TonkinsOD, Mr. H . 
Townsend, Mr. C. A. H. 
Webb, Sir Montagll. 
Willson, Mr. W. 8. J. 
Zahiruddin Ahmed, Mr. 
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JIr. Preaiden': The amendment* standing in the name of Bhai Man 
SJUgh is outside- the scope of the Bill. 

Bhai Jlan Singh: I should like to draw the attention of the Chair to 
the question whether this amendment is relevant to the subject-matter 
of the Bill or not. There are some 3 or 4 sections wherein after orders 

-are. passed I want the right of appeal. One sectioJ;). is 133. We have, Sir, 
practically remodelled section -133 in the Bill. If Honourable Members 
will look at- clause 24, they will see that we have ~ remodelled the 
whole section -133 of the Code. The other sections are 137' and 139; thev 
are consequential. If we provide any appeal in section i33, we shall ~ 
t-) provide for appeals in sections 137 and 139 also. Then, my case about 

'144 is still stronger, because if you look at clause 26 of the Bill, you will 
find that we provide in sub-section (iii) a new sub-section (5) as follows: 

.. Where such an application is received, the Magistrate shall afford to the applicant • 
an early opportunity of appearing before him either in person or by pleader II,Ild 
shewiug cause agairtst the order; and :f the Magistrate rejects the application wholly 
or in part, he shall record in writing his reasons for so doing." 

JIr. President: The Honour8ble Member has not shown me in the 
least how his amendment is in order in this place. 'Ihis clause refers to 
acceptance of, or objection to, surety under section 122, and as far as I am 
able to read, it refers to nothihg else. The Honourable Member ~  
b make it refer to a great many other matters which are not in the clause 
.at all. 

Bhai )[an Singh: Weare now discussing section 406 which refers to 
appeals from Magistrates to the District Magistrate. Clause 406 refers 
to appeals. 406-A also refers to appeals. Whether I put my amendment 
as 406A or B it would- not make anv difference. We have onlv to see 
whether it is rel\vant .to the questiOli of. ~ we are now ~ ~ . 
When we have made 'lmportant chaJlges In section 144 by proVIding the 
rigM to a man to go and put in his oejections and when we have also 
required the Magistrate to record his reasons in writing for rejecting his 
application and 

Jl.r: President: Order, order. That is quite good reason for arguing 
on the merits of the clause itself, but it does not help me to see that it is in 
order. I think I must rule the Honourable Member out -of order. 

Clauses 108, 109 and 110 were added to the Bill. 
1Ir. Preaident: 1.'he two new clauses standing in the name of Mr. K. 

Ahmed (Amendroentt No. 313) are r.lso outside the scope of the Bill. 
• .. After clause l()'i insert the following new clause: 
• l07-A. After section 406-A, the follo.wing section shall be ~  namely: 
• 406·B. Any person aggrieved by an order passed by a Magistrate other than a-

District Magistrate or a Presidency Magistrate under section 137, section 139, section 
141, section 143, section 144 (7) or section 145 may appeal to II. District Magistrate','" 

t .. After clause 110 insert the following clause:: t! 
• lID-A. To sectiOn 1~ of the said Code the following proviso shall be added. 

namely: 
• Provided that any person so convicted by a· Presidency Magistrate, other than the 

Chief Presidency Magistrate may appeal. to the latter if he has been sentenced to-
imprisonment for a term not exceeding 6 months or to fine Dot eJ:ceeding two hundred 
rupees.' . -

• lIO·B. In aecition 413 of the said code the word. • or of whipping only' shall be-
omitted '." 

• 
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JIr. T. V. Seahagiri Ayyar: Sir, -the amendment which stands in my 
name wants to make -this provision in the Code, namely, that where there 
are two or three persons jointly tried, and against one of them there is an 
appealable sentence and against the others non-appealable sentences, everY 
one who has been jointly tried should have the right of appeal. I worded 
my amendment-in a particular manner; the Government would like to have 
it. in some other manner;·and I am willing, Sir, to move it as it is worded 

• by the Government. It is in these terms: 
.. In clause 111. in the proposed new section 415·A, for the words • ~  of such 

persons in respect of whom an appealable judgment or order has been ,paSsed appeals' 
the following be substituted, ~  

• an appealable judgment or order has been passed in respect of any of such 
persons '; and all words after the words • shall have a right of appeal ' be omitted '." 

Sir, I move the amendment. 
The amendment was adopted. 
Clause 111, as amended, was added to the Bill. 
Clauses 112 and 113 were added to the Bill. 
Bai Sahib Laksbmj .arayan Lal: Sir, the amendment which I move is: 
.. That in clause 114 after the words • said Code' insert the following: 
.. In sub·section (1) the words • empowered by the Local Government in this 

behalf' shall be omitted '." , 
Under section 435 of the C ~ only such Sub-divisional Magistrates as 

are empowered by the Local Government in this behalf have got the power 
to call for the record of the lower Court. It is only Honorary Magistrates 
and sometimes Sub-Deputy.Magistrates who are subordinate to Sub-divi-
sional Officers, and it is very inconvenient and expensive for people of a 
sub-division to go to the district headquarters t-o ~ a relief like this. 
IT is oilly Magistrates of mature experience who are placed in charge of 
sub-divisions and it will be rather lightening the work "'0£ the superior 
officers t-o empower the ~  Officers to call for the record of their 
subordinate Courts. I move this amendment. • 

The amendment was ne'gatived. 
Dr. B. S. Gour: Sir, the intention pf this amenament* is to pre\erve 

t.- the High Courts revisional jurisdiction in cases disposed of under sections 
144 and 145. Honourable Members will remembe:r that incidentally this 
question was raised at the earlier part of tlw debate and the Honourable 
Mr. Tonkinson pointed out that not only the chartered High Courts but 
all the non-chartered High Courts, such as the Chief Court-s and the Courts 
of the, Judicial Commissioner do, under various local Acts, possess a 
~  power of revision in such esses. It was then pointed out by the 
Honourable Mr. Tonkinson that those cases were not properly argued. 
That may be a question of opinion. It may be that those cases were not 
properly decided. Now, Sir, I ask the House a simple question. If it is a 
fact, as we have been assured by the Ronourable Mr. Tollkinson, tliat all 
the High Courts, chartered and- non-chartered, possess this power, then 
I say this clause is superfluo!s, nay misleading. If it is a fset that they do 
not possess the power, in that case I ask this Rouse ~ endolse my opinion 
that this power is both salutary e-nd necessary. It will not be depied. 
it has not Deen denied, by the occupants of the Treasury Benches ~  
this power has in fact been exercised under section 107 of the Govel'JllJ;tent 
..... For sub-clau,se liii) of clause 114 substitute the following: 

• (iii) Sub-section (3) shall be omitted '." 

• 
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of India Act and other local Acts. H so, so far as this clause is concerned. 
it conflicts with the express. provisions of section 107 of the Government 
of India Act. It creates utter confusion. If the High Courts hav:e power 
under IUlCtion 107 of the Government of India Act. to exercise the general 
f.(.wer of superintendeorp. over the subordinate Courts, what object is served 
by inserting this clause that orders under these Chapters 143, 144 and 145 
shall not be open to revision under section 435? It might be said that 
though under the Code of- Criminal Procedure the High Court-s have not 
been given that power, still that power is exercised otherwise by the High 
Courts. I have already replied to this. argument. I h-.ve, therefore, Sir, 
confidence that this House will vote for my amendment and place the 
powers of all the High Courts beyond any shadow of doubt,. and I hope, 
S<' one Honourable Member suggests, that the Government, out .of sheeT 
consistency and due regard being had to what they said on the last 
occasion, will accept my amendment. I move it. 

lIIr. H. Tonkinson: Sir, I rise to oppose the amendment. My Honour-
able friend has referred to the powers exercised by -Chartered High Courts 
in connection with the orders dealt with in this section. I submit, Sir, 
that all the rulings of the High Court·s go to show that if a .l\Iagistrate 
has exercised jurisdiction or purports to have exercised jurisdiction under 
these Chapters or sections which he did not 'Possess then the High Court 
may interfere. That, Sir, is quite a different thing from giving a general 
power of revision as the Mover of the amendment proposes t{) give. , He, 
Sir, is confusing the general power of superintendence under section 15 of 
the old Charter Act (section 107 of the Government of India A:ct at present) 
with powers of ~ . It is an entirely different question. These pro-
ceedings under section 144, Sir, are really of an executive order and the 
same applies to proceedings under Chapter XII. Take the case of section 
176. I really do not understand why my.Ronourable friend suggests that 
there should be a revision of inquest proceedings. 'We have had similar 
provisions in the Code all along restricting the riahts of revision in these 
cases, a revision going into the facts of the case a;d I therefore oppost' the-
amendment. 

:Hr, President: Amendment moved: 
.. Fer sub""-clause (iii) of clause 114 ~  the following: 
• (iii) Sub-section (3) shall be omitted '." 
The question I nave to put is that that amendment be m3de. 
The Assembly . then divided 8S follows: 

Abdulla, MI'. S. M_ 
Agnihotri, Mr. K_ B. ) ... 
Ahmed, Mr. K_ 
Ayyar, Mr. T. V. Seshagiri. 
Bagde, Mr. K. G. 
Barna, Mr. D. C. 
Bhargava, Pandit J. L. 
t."haudhuri, Mr. J. 

Cotelingam, Mr. J. P. 
Dasa, Pandit R. K. 
Girdhardas. Mr. N. 
Gour, Dr. ·H. S. 
Gulab Si!lgh, Sardar. 
Ikramullah. Khan, Raja Mohd. 
Jromnadas Dwarkadas, Mr. 
Jatkar, Mr. B. H. R. 
Joshi, Mr. N. M. 
Kamat. Mr .. !J. S. 

A~ E 3 . 

Lakshmi Narayan Lal, Mr. 
Mahadeo Prasad. Munshi. 
Man Sinjth, Bhai. 
Misra, Mr. B. N. 
Mukherjee, 'Mr. J, K. 
Mukherjee, . Mr. T. P. 
Nag, Mr. G. C. 
Nand La!. Dr. 
Neogy, Mr. K. C. 

. Pyari Lal, Mr. • 
Ramayya Pantulu, Mr. J. 
Rangachariar, Mr. T. 
Redai, Mr. M. K. 
Singh, Raja K. P. 
Srinivasa Baa, Mr. P. V. 
liiubrahmanayam Mr. C. S. 
Tulshan, Mr. Sbeopershad. 

- Venkatapatirajll, Mr. B. 
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Allen, Mr. B. C. 
Blackett, Sir Basil. 
Bradley-Birt, Mr. F. B. 
Bray, Mr. Denys. 
Burdon, Mr. E. 
Cabell, Mr. W. H. L. 
Chatterjee, Mr. A. C. 
Clow, Mr. A. G. 
Crookshank, Sir Sydney. 
Davies, Mr. R. W. 
Faridoonji, Mr. R .. 
Haigh, Mr. P. B. 

NOES--29. 

Hailey, the Honourable Sir Malcolm. 
Hindley, Mr. C. D. M. 
Holme, Mr. H. E. 

The motion was adopt-ed. 

Hullah, Mr.J. 
Innes, tile Honourable Mr. C. A. 
Ley, Mr. A. H. 
Moncrieff Smi.th, Sir Henrv. 
Muhammad Hussain, Mr. 1. 
Muhammad Ismail, Mr. S.· 
Percival, Mr. P. E. 
Sassoon, Capt. E. V. 
Singh, Mr. S. N. 
Tonkinson, Mr. H. 
Townsend, Mr. C . .A.. H. 
Webb, Sir ?fontagu. 
Willson, Mr. W .. S. J. 
Zahiruddin Ahnied, Mr. 

lIIr. President: The question is that clauses 114, as amended, and 115 
stand part of the Bill. 

The motion was adopted. 

llr. K. B. L. Agnihotri: Sir, I move: 

" To clause 116 add the following: 

• In section 437 as re·numbered the words 'or District M ~  wherever they 
occur in .the said section shall be omitted'." 

Now, the present section 437 is the old section 436, and section 436 of 
the Code provides that in cases which are triable exclusively by the Sessions 
Judge, if there is' a discharge, the Sessions Judge or the District Magistrate, 
on examining the record, may order a commitment. Sir, oy my amend-
'ment I wish to take away the power of the District Magistrate ~ this 
matter and give this power only to the Sessions Judge. The Sessipns 
Judge is the only competent authority t-o find out whether the case, after 
ci.ischarge, was such that it should have been committed to the· Sessions 
Court, and my amendment will put this right. (An Honourable Member.: 
" Old section 437 is now section 436.") Yes, the old section 437 which is 
now section 436. What I provide by my amendment is that such po,,"ers 
should only be vested in the Sessions Judge an1i not in the District M ~ 
trate. With these few words, Sir, I move my amendment. 

Mr. President: Amendment moved: 

" To clause 116 add the following: 

• In section 437, now -section 436, the words' or District Magistrate! wherever they 
occur in the said seCtion shall be omitted' .... 

Sir Henry Koncrief! Smith: Sir, I see no reason why this power, which 
has been with the District Magistrate so long, should be taken aw!'y from 
him now. The District Magistrate has always had this power to cause the 
person to be arrested and to be committed for trial if in his opinion the 
person has been improperly discharged. There is this saleguard in the 
section that no perl:lPn can be ordered to be committed for trial until he 
has been ~  an opportunity to show cause why such an order should 
not be made. This is only a preliminary matter. A Magistrate who may 
only be s second class Magistrate is specially empowered to decide whether 
a person ought to be discharged or not. Surely, if we allow a suboMinate 
Magistrate to form an. opinion on this matter, there is no reason wpy we 
should not allow ~ District Magistrate himself to do it. ,.. 
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Baa Bahadur T. ltaDgachariar: It is not merely the second class Magis-
trate that comes within the scope of the section. Under section 437-

~  Members will remember I am speaking of the old section 43'1, 
now re-numbered 436-an inquiry is held by a competent Magistrate, may 
~ a second class Magistrate, may be a Sub-divisional Magistrate, may be a 

Magistrate of the first class. These people after hearing the whole evidence 
(lome to ~  conclusion that no case is made out for the prosecution and 
discharge the accused. On the same evidence as held by the different 
High Courts the District Magistrate says: 

.. I will come to a different conclusi.)n on the evidence. Not having ~ a single 
'Vo·itness in the box, on the same e,:idence I take a diffel'tnt view and I will order a 
further trial before a Magistrate subordinate to me." 

.Here the District Magistrate of the District on the same evidence comee. 
t<l the conclusion saying " I differ from the Magistrate who tried the case. 
Now I order a further triaL" What does it mean? It really means 8 
direction to the ·subordinate Magistrate, "Now take a different view and 
come iio 8 contrary ~ .  Therefore, it is not rtght that such a. 
power should· be with. tne District Magietrate. It should rest only with 
the Sessions Judge. The object of this a¥lendment is that the Sessions 
Judge should direct a re-trial and !tot the District Magistrate. That is the 
object of this amendment and I support ij. 

The Bonourable Sir llalcolm Bailey: May I ask the Honourable Member 
(Mr. Rangachariar) whether. he is arguing on the present section 4.36? 

Bao ~  T. ll.angachariar: Yes. 

The Bonourable Sir Malcolm Bailey: Mr. Agnihotri's amendment refers 
to clause 437. 

Bao Bahadur T. Bangachariar: He corrected it, Sir. , 
Sir Benry Moncrief! Smith: Mr. Agnihotri's amendment cannot apply 

to. ~ old ~  ~ . Apparently he proposes to omit the words ,. or 
Dlstnct Magtstrate . wherever they occur. I do not find the words " or 
District Magistrate" in section 437. 

1Ir. President: May I draw the attention of the Honourable Member 
that \he words .. or District Magistrate" occur twice in the old section 
436: 

1Ir. B. TonktnSOJl: Sir, I sbould merely like to point out that Mr. 
Agnihotri was arguing definitely for the amendment of new section 437. ~ 
He referred entirely to the power of ordering cominittal. My Honour-
able friend, Mr. Rangachariar, comes forward with an entirely different 
argument,an !;\rgu.n:tent applicable to an entirely different section, a section 
to which the ·amendment as moved cannot apply in actual words. 

1Ir. President: Amendment moved: 
.. To cla1llle 116 add the following: • 
• In ~  437 the words 'or District Magistrate' wherever they occur in the 

said section shall be omitted. '." , . 

. Dr. B. S. Gour: May I suggest a verbal correction with the permis-
SIon of tne Honourable Mover of the amendment? What his intention was, 
wall to take away the power of orderi'lg further inquiry by"the District Magis-
trate under the old section 437. 



2080 LEG L~TTVE ASSBMBLY. [8TH FEB. 1923. 

Sir Benry Jloncrieff SmiUl: It-'pould not have been the lJonourable 
Member's intention for he has moved for the deletion of the words" or 
District Magistrate " wherever they occur. The words '.' or District Magis-
trate " do not occur at all in the old section 437. 

, -
. Dr. B. S. Gour:I am surprised that the Honourable Members, being 

deprived of ,good arguments have taken to quibbling. E ~  knows 
what the object of the Honourable Mover of the amendment was. In the 
old section 437, now section 436, the object, as he has explained, was t-o 
take away the power of revising an order of discharge or dismissal of a 
complaint under section 203 from the District Magistrate and transfer it to 
the Court of Sessions. -That is the sole object. 

, The Honourable Sir Kalcolm BaUey: If that was his object, his speech 
was curiously silent on the point. If I am right, he referred to commit-
ment, and I would appeal to him to tell us whether he was not arguing 
on a question of commitment. I refuse to accept Dr. Gour's version of 
,what the Honourable Member said and I believe the Honourable Member 
himself will refuse it. 

M.r. President: The Honourable Member has himself disappeared. The 
question is that that ~ be made. 

Dr. B. S. Gaur: There is a clerical mistake. That mistake has arisen 
owing t9 misapprehension end the Honourable Member just now asked me 
to correct that mistake. I am told he has gohe to refer to some books. 

JIr. President: As has been pointed out by Sir Henry Moncriefi Smith. 
the section, as re-numbered, will be 436 if you leave out the word' or.' 

Dr. B. S. Gaur: We are prepared to drop out the 'word' or.' 

Sir Benry JloncriefJ· Smith: Otherwise the whole section 437 become 
nonsense. 

JIr. It. B. L. Agnihotri: T ~ is no doubt that a confusion has been 
created and the woid ' or' 'is confusing enough but my meaning was the 
old section 436, which is now 437, though it is not clear in the amendment 
as it is. There is no doubt about it. 

. ' 

Rao Bahadur T. Rangacharlar: The wprds to be omitted will be " and 
the District Magistrate may himself make or direct any subordinate court 
to make." . 

JIr. President: That is a different amendment at all events 'in form. 
Will the Honourable Member tell us what his intention was. If the' Honour-
able Member will take the Code as it stands, whieh clause aoes he wish to 
refer to. 

• (Mr. -A-gnihotri stood up but did not speak.) 
, . 

JIr. Presklent: If the Honourable Member does not know I must rule 
the wh01e discussion out of. order. ' .  ' 

The question is that clause 116 do stand part of the Bill . 

. The motion was adopted. . , 

Clause 117 w('s added to th" Bill. . , 
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t. P,ll. Bao ~. N   Bir. I move the ~  
amendment: -

.• , To clause 1l7-A, add the following: 

'and to '8ilb-aection .(2) the follow\'lg shall be added. namely: 'and the accused 
person shall be entitled to 8stabliah bis innocence "and ask for acqllittal in showing cause 
against. enhancement. , . 

What,.happens, Sir, is this. Under the Code as it stands the High Court 
have been given the power to enhance the seatence in 'the casa-of periODS who 
have been convicted by lower Courts. Now. Sir, the accused person 
takes the conviction, and he does not care to appeal. Rather than undergo 
the expense of going to the High Court and appealing' against the sentence, 
he rather suffers the ~   and keeps quiet. But the police are not satis-
fied with the sentence imposed by the Magistrate or Sessions Judge who 
tried the case. They say, he should have been given a longer sentence or" 
a larger punishment, lnd therefore, they drag the poor man to the High 
-Cnurt. 'When he appears before the High Court. it stands to reason that 
he should be able to say, "! Well, I have been wrongly convicted, but. you 
want to impose a J1eavier penalty now. I was content ttl let things alone, 
but here the police won't . leave me alone, they have dragged me to t.he 
High Court, now let me establish my innocence, the case is not proved 
against me, the evidence is false, I want to -establish that." Sir, there 
are Judges and Judges. Here unfortunately the luck of the accused comes 
into play. It depends upon the particular Judge--as we all know, the 
High Court contains 5, 6, 8, 9, 12 or 15 Judges. It all depends upon the 
particularJ udge who hears .the .particular case or the particular Bench 
which hears the case. If he is a  J ~ who is leniently disposed, who is 
merciful, combines ustice with mercy in the discharge of his functions, 
he will .aay, .. if you are ~ guilty, I aJ1) prepared to hear it ", but there 
are other Judges--I have been frequently told, when I had to defend 
cases, I have been told, .. no,  no, the conviction stands, you have not 
appealed, or the time is up, you have got 30 or 60 days for you to appeal, 
you have allowed the conviction to stand, show cause why 1 should not 
inflict the heavier penalty which the police want, "I have to ask you to 
show cause against ~ .   Sir, I have been told so doenR of 
times; it is n inustice to do 14at. We must not leave it to the sweet 
'will and discretion of Farticular Judges to say, whether they will hear that 
Foint or not. If the man is able to satisfy the revising authority, if the 
man is entitled to acquittal, it is only right that the High Court should 
do so. I understand the Government Benches might. say, "who ever 
said no." As I ~ there are Judges who have said that, in my own 

~ . Therefore, the principle is accepted, and all that they say .\3 
that it is unnecessary to provide it. I say it is. necessary not only in my 
experience but in the experience of Qther friends who have practised in 
the High Courts, and I therefore ~   Sir, it is a ust ~  it is 8 
necessary provision, we should make. and I hope the Government will 
llot oppose it. I move it. 

Mr. PresideD': Amendment moved: 

.. To clause 117-A, add the following: 
'and to .Bub-section (2) the following shall be added, namely: 'and the accused 
~~ shall be entitled to establish his innocence and ask for acquittal in showing cause 

agamst. enhancement.," 

Sir Benr)' Moncrien Smith: Sir, I -must oppose this amendment, 
because I consider it to be entirely sUperfl"tOUB and an ~   to introduce 

• 
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[Sir Henry Moncrieff, Smith.] 
sn excrescence into the Code. Mr. Rangachariar spoke of accused persons, 
eonvicted persons, who themselves did not. want to ~  being dragged 
before the High Court by the Police. I 'ask whether any Member of this 
House has known of an accused person being dragged before 'the High· 
Court by the police. 

~ Bahaclur T. Rangachari&r: 1 said so metaphorically. 

Sir Henry .ODcrieJ! Smith: The police never go to the High 'Court 
snd ask for enhancement ofa sentence. Occasionally, very occasionally, 
the Local Government may move the High Court to enhance ~  
but what happens in 90 per cent of cases, or even more than that, is that 

(the 'High Court, in examining the statements that come up from the 
Sessions Courts, see what they consider to be an inadequate sentence, and 
they send for the' record themselves, and'then they cause a notice to be 
issued. There is no question of the police in this matter whatever . .. , 

Bao B&hadar T. Bangachariar: It does not matter who does it. 

Sir Henry )[ODcrieJ!.,8mith: Now, Sir, 1 say this amendment is quite 
uJ,necessary for the following reaSO.I. Under section 439, it is definitely 
laid down that the High Court may in its discretion exercise any of· the 
-powers conferred on a Court of Appeal by section 423-1 only refer to sec-
tion 423, that is the only one that is relevsnt here-and in section 423, 
:suh-section (I), clause (b), you fine!' that ope of the powers·the High Court ' 
can exercise on appeal-and therefore can exercise in any case of revision 
when it sends for the record itself-is the power to reverse the finding and 
ihe sentence and acquit or discharge the accused or order him to be retired, 
and so on. When the High Courts have there got that power distinctly 
thrown at their heads in the Code, I do not see any necessity for thH 
.Legislature to throw it at their heads again. 

'" 
Dr. Band Lal: Sir, 1 support this amendmenhwhich commends itself. 

lt happens in many cases, Sir, that the accused is a poor man who has 
:been wrongly convicted. He has no money, in his pocket, to engage II. 
.good Counsel, who in £lome cases charge somewhat heavy fees. Therefore 
justice is denied to him on account of poverty. He does not go to the 
:appellate court. To illustrate what I mean, let us take a hypothetical 
case. An accused is prosecuted and convicted under section 325 by a 
first-class Magistrate and is sentenced to three months imprisonment. ,He 
is sent to jail and undergoes the imprisonment. After that he retul"ps to 
his village and accosts his accuser: •• 1 was innocent indeed; you put me 
iI. jail; ~  I am out now." ,That opponent feels jealous of the poor 
'man's freedom and is annoyed. He ~  the p'olice or some exe-
oCutive officer and then a petition for revision is filed in the High Court and 
-notice is issued calling upon the man to shew cause why the sentence 
:.Should not be enhanced. The man is very much surprised when that notice 
is served upon him, and he regrets that he has not filed any appeal. He, 
.howev.er, in obedience to the notice, appears, and explains that there IS 
no evidence against him at all, that the conviction is altogether jllegal 
and that the very section S25 does not embrace the injury which4 he is 
alleged to have CMlsed to tlie ocfmplainant. 'rhe High Court 'J udge is con-
-viDeed of the force of his ~  and finds that a real injustice has been 

(' 
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done. What should he do ip. such '.\ case? Should the High Court Judge. 
custodian of the justice of the province, not inteJiere? That is the recom-
mendation, Sir, which ;'las been made in this amendme'nt, a very wholesome. 
amendment, in the interests of justice, namely, that where there has ~  
a miscarriage. of justict: and an unfortunate mari, on no evidence at all • 

. has been oonvicte<\ but has not Bt>pealed ~  his sentence, that man 
may be helped by the High Court. > Of course only the High Court has got 
the power of enhaacing a sentence, not the Sessions Judge or other court. 
I think Sir Henry knCfWs that, I think moreover that the Mover of t.his. 
amendment should be thanked for trying to assist GovernI!lent in seeing 
that injustice may not be done. I very strongly support this amendment 
~  I hope the Government Benches will accept it. 

Dr. B. S. &our: Sir, the Honourable Sir Henry Moncrief! Smith has 
opined that the amendment of my Honourable friend, Mr. Rangachariar, 
is superfluous. There is no opposition to it on principle. I have only to· 
dispel the doubt which lingers in the minds of the gentlemen on the Treasury: 
Benches and if I can qonviIice them 1Ibat the amendment is not superfluous, 
I hope they will then see their '!Nay to support this amendmeni(. This. 
appeal against an acquittal is made under section 417 of the Code of 
Criminal Procedure and th(: High Court'si¥ as an appellate Court 
and the sole question which arises is as to whether the sentence passed. 
upon a person should not be enhanced or an acquittal for a graver offence 
should not be converted into a verdict of guilty and conviction. The pro-
visions of section 439 to which Sir Henry Moncrief! Smith referred are 

. provisions embodied in Chapter XXXII which relates to reference and 
revision, and section 439, to which my friend referred is a. section relating 
to rev,ision. His argument is that a Court under section 439 is empowered 
t.) acquit a person if it comes to its knowledge that the accused is not 
guilty. Now, let us examine this _tement. I have no doubt that my 
Honourable friend will admit that it is the established practice' of all the 
High Cpurts formulated in a series of cases that the High Court will not 
interfere on a. question of fact. Consequently, acting under section 439-
the High Court cannot revise a finding 'of fact, or rather it refuses to do so. 
Therefore, I submit, that when the Court is examining the' proceedings under 
section 439 it will not go int{) a question of fact. Whereas, assume the 
case of an appeal against an acquittal or for the enhancement of a sentence 
already passed. There the Court exercises larger jurisdiction and examines 
the '!Nhole record and can revise both findings of faet and law. That is a 

·distinction between my Honourable friend's amendment and the explana-
tion given by the Honourable Sir Henry Moncrief! Smith. His explanation, 
I submit, opens an extremely narrow door tJirougli which many an accused 
has failed to get through. It is for the purpose of giving a person who has 
been brought to the bar of the High Court to answer why a sentence passed 
upon him should not be enhRnced the right of shOwing by arguments 
it fortiori not only that the sentence should not be enhanced out the whole 
conviction is wrong and should be set aside. Should he be -prevented 
from doing so? My learned friend says that no Court will ever prevent an 
accused appearing before the bar of the Court· from showing this. He has 
testified to his own -experience; and I regret to say, Sir, that in my long. 
practice at the,bar I have known Judges who are blood-suokers and who 
will strain every point against the accused -and who will say surely . 

~ . President: Order, order. I do not think I can allow that phrase 
to pass. • ' 
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,Dr. H. S. Gour: I withdraw it, Sir. I have known judges who are of a 
convicting ~ and. who will not allow the accused to show that 
the conviction should be set aside unless they are expressly given the power 
under the Statute to interfere ~  a conviction. My ,friend, Mr. Ranga· 
chariar, has referred to the case of a person who did not appeal after his 
conviction. May I point out, to the Houle that there are cases in which 
an appeal might have been dismissed against the conviction and the Judge 
concerned might have reported the case for the enhancemeJ?-t of, sentence. 
And when that case comes up before the High Court the High Court. may 
find that not only the enhancement is unjustifiable but the conviction is 
equally unjustifiable. In that case what is the High Court to do? There 
i;; a' conviction, a wrong conviction; there is a motion for enhancement 
and that enhancement is under trial when the Court comeS' to the conclu-

- sion that both the enhancement and conviction are unjustifiable. Mr . 
• Rangachariar's amendment enables the Court not only to refuse an enhance-
ment but also to set ao;ide a conviction. That, I submit, is a case which 
is not inet by any express provision of the Code of Criminal Procedure, and 
I therefore submit that this House shO\lld support the. amendment. One 
word more, Sir; the circuitous provisions to which Sir Henry Moncrieff 
Smith haS drawn the attention of the House, may I point out, have not 
been usually used forthe purpose of acquitting people in cases covered b:v 
Mr. Rangachariar's amendment; and inaefining a criminal procedure I 
would rather err on the side of superfluity and make a matter clear upon 
which any doubt existed than let matters remain in doubt and suspense 
~ trust the Judges to read section 439 more liberally and use these pro-

visions for a purpose for which they are not normally used ~  intended to 
be used. I support the amendment. 

Mr. H. Tonkinson: Sir; I rise to offer a few remarks with reference-to 
those words which have just fallen from ,my Honourable and learned 
friend, Dr. Gour. It is very difficult, Sir, to follow that portion of his 
argument which related to appeals from acquittals. That, Sir, has nothing 
to do with the present question. We are dealing with an application: for 
~  for enhancement ·)f sentence. ~  Honourable ~  suggests that 
III such cases the High Courts hold that they should not go into ~  
'If fact. That may be true, Sir, about general revision proceedings; but is 
Ii: true, I ask my Honourable friend, as regards 'proceedings for enhance. 
ment of sentence? 

Rao Bahadur T. :&angaChar1ar: Sometimes. 
Kr. H. Tonkinson: Most certainly tlot, as my ~  friend knows., 
Rao Bahadur T. Ra.ngachariar: I know the High Court much more than 

you do. ' 

Kr. H. Ton1dnson: When going into the question of enhancement of 
sentence you must clearly go into the facts. 

D!. Nand .La!: I think in some fit and deserving cases they go into the 
questIOn of facts too. ' 

Mr. H. ~ ~  .My ~  friend, Sir, suggests that there is no 
~  enablmg ~ ~  Court to take this action. Well, Sir, he-

certamly cannot, I ~  Imagme, have read section 439 with section 
423. If he d<?es so he ~  ~ ~  there is a detinite express provision of' 
the law enabhng the High Court to take t!:te action which is proposed bv 
the ~  of my Honourable friend. I oppose the amendment. . 
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Mr. '1'. V. 8e8haglri A.nU: Sir, you have very rigMly called to order 
Dr. Gaur for the very unparliamentary language he has used regarding 
High Court Judges. ABone, Sir, who has been connected with the High 
Court, I think it my duty ~  resent the language which has been used; 
I believe. in the heat of the moment he allowed himself to be . 

Dr. K. S. Goul': Is my Honourable friend in order in referring to an 
expression which I have already withdrawn? It is as good as if I never 
used it. " 

Mr. Pr8liden': If an Honourable Member withdraws an expression and 
the Chair accepts his "Withdraw81, the incident is uSually regarded as 
closed; but the Chair has no power to prevent any other Member from" 
referring to it. 

Kr. '1'. v. Seabatld A.yyar: I only wanted to say further as one who has • 
been,connected with the High Court, I am glad that you asked ~  expression 
to be withdrawn and I am glad that my Honourable friend has done so. , 

With regard to the matter which has just been referred to by Mr. 
_ Tonkinson, I would like to say a word. When a case comes _up by way of 

revision before the High Court, the Judges consider that in disposing of 
that matter they are bound by what are called findings of fact. For ex-
ample, a matter may have been before a second class Magistrate, then on 

.appeal before a District Magistrate or a Sessions Judge;" and it would eome 
by way of revision to the High Court. What the High Court Judges do 
say often is that they will not interfere. But supposmg -on the findings 
of fact on examining tne records the Judges think it necessary to call upon 
the accused to show cause why his sentence should not be enhanced; then 
the High Court Judges may very well say • we are only giving you notice 
to show cause why the sentence should not be enhanced and we shall not 
Iiollow the whole inquiry to be re-opened. That ~ often happens. I have 
argued cases, and I have been told by Judges that this is practically what 
il:l known as second appeal, that it is not open to the Court to go into ques-
tions of fact; and that they must take the fincti.ngs as they are and pass 
a ~  which is adequate to the findings whicl]. have been record6d. 
That is what has been said very often, and it is against that Dr. Gour has 
raised his voice and it is against that the amendment of Mr. Rangachariar 
is directed. There is nothing wrong in the High Court Judges doing it, 
because the general power in regard to revision is after accepting the 
findings of fact to come to a decision on law or on the question of sentence; 
and very often Judges refuse to re-open the case. But where an accused is 
called upon to show cause why his sentence should not be ~  we want 
powers to be reserved to the High Courts to enable them to exercise 
powers of re-opeping questions of fact and to find whether there has been S" 
proper conviction or not. It is for that purpose this amendment has" been 
brought in, and I think the Government ought to ac(;ept it. 

:aat Babadur D. O. Barna (Assam Valley: Nofl.-l\4"uhammsdan): Sir, I 
beg to support this amendment. I do so among other grounds on the 
question of economy also. Sir, if a person is really innocent, why should the 
tax-payer be compelled to pay his expense in the gaol? From the point of 
view of ~  also, I should think that it should be open to an accused 
person called upon to say" why his sentence should not be enhanced to 
show that he was ~  I can imagine cases in which no .appeals 
are allowed ... Appeals are not allowed ordinarily in those cases in which 
a person is sentenced to a month's -imprisonment by a Magistrate of the 

• • • D 
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first- class, or in the case of a person who is sentenced to undergo three-
months' imprisonment when he is tried summarily or six months by a Presi-
dency Magistrate. Sir, if a person is reully innocent why should the tax-
payer be compelled to pay expenses for the maintenaRce of that person in 
the gaol l' Of course, when the High Court or any Court whatsoever 
revises a case and attempts to find out whether the accuSed was guilty in a 
c'ertain manner, it is certainly in a position to fiud out that he was not 
guilty also. If the Court really comes to this conclusion, that he was not 
guilty, then in all fairness he should be acquitted, although a subordinate 
Court came to the conclusion that he should be cO!lvicted. Sir, for these 
two reasons generally I beg to support the amendment, because in those 
cases in which the case is not appealable and the accused could not appeal 

,and consequently suffered imprisonment, and if that case goes for revision 
before" higher-tribunal, then it is clearly the duty of that higher tribunal to 
act in this way or that way-if he is really innocent to acquit him or if he 
is really guilty or deserv.es a severer sentence, then to enhance the sentence. 
Under these circumstances, Sir, I beg to support the motion. 

1Ir. President: Amendment moved: 
". To clause 117-A, add the following: 
'and to sub-section (2) the following shall -be added, namely 'and the accused 

person shall be entitled to establish his innocence and .~  for acquittal in showing • 
cause against enhancement . ~ 

The question I have to put is that that amendment be made. 
The Assembly then divided as follows: 

Abdulla, Mr. S. M. 
Agnihotri, Mr. K. B. L. 
Ahmed, Mr. K. 
Ayyar, Mr. T. V. Seshagiri. 
I!arna, Mr. D. C. ' ' 
Bhargava, Pandit J. L. .. 
Challdhuri, Mr J. 
Cotelingam, Mr. J., P. 

Dass, Pandit R. K. 
Gour, Dr. H. S. 
Gulab Singh, Sardar. 
Ikramullah Khan, Raja Mood. 
Jatkar, Mr. B H. R. 
Joshi, Mr. N. M. 
Kamat, Mr. B. S. 

• 
Allen, Mr. B. C. 
Blackett, Sir Basil. 
Bradley-Birt, 'Mr. F. B. 
Bray, Mr. Denys. 
Burdon, Mr. E. 
Cabell, Mr. W. H. L. 
Chatterjee, Mr. A. C. 
Clow, Mr. A. G. 
Crookshank, Sir Sydney. 
Davies, Mr. R.' W. 
Faridoonj!, Mr. R. 
Haigh, Mr. P. B. 

.' 

AYES-30. 

NQEB-27. 

Hailey, the' Honourable Sir Malcolm. 
Hindley, Mr. C. D. M. 

The" motion wasl adopted. 

Lakshmi N ~  Lal, Mr. 
Mahadeo Prasad, Munshi.· 
Man Singh, Bhai. 
Misra, Mr. B. N. 
Mukherjee, Mr. J. N. 
Mukherjee, Mr. T. P. 
Nag, Mr. G. C. 
Nand LaI, Dr. 
Neogy, Mr. K. C. 
Pyari Lal, Mr. 
Ramayya Pantulu, Mr. J. 
Rangachariar, Mr. T. 
Srinivasa Rao, Mr. P. V. 
Subrahmanayam, Mr. C. S. 
Venkatapatiraju, Mr. B . 

Holme, Mr. H. E. 
Hullah, Mr. J. 
Innes, the Honourable Mr; C. A. 
Ley, Mr. A. H. 
Moncrieff Smith, Sir Henry 
l'tluhamma"d Ismail, Mr. S .• 
Percival, Mr. P. E. 
Rhodes, Sir Campbell. 
Singh. Mr. S. N. 
Tonkinson, Mr. H. 
Townsend, Mr. C. A. H. 
Webb, Sir Montagu. 
WiHlI01I;-Mr. W. S. J. 

• 
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Kr. President: The question is that clause 117-A, as amended, stand. 
part of the Bill. • • The motion ~  adopted. 

Clauses 118, ~19  120, 121, 1~2  123, 124. and 125 were added to the Bill. 

JIr. 1. :B.amayya Pantulu (Godavari cum Kistna: Non-Muhammadan. 
Rural): Sir, with your pennission, I wish to move the fonowing amend-
ment in lieu of the one which stands in my name on the printed list: 

" That in clause 126, in Bub·section (1) of proposed new section 476, for the words 
. order the offence to be inquired into· the words 'record a finding to that effect' be> 
substituted ... 

This amendment is made in the interests of improved drafting .and 1 
leave it fo.r the acceptance· of the House. . 

The motion was adopted. 

:a.ao Bahadur T. RaDgachariar: Sir. in Heu of the printed amendment,. 
in order to make-the matter clear. I move. Sir. that: 

" In clause 126, in sub·section (1) of proposed n4PV section 476, for the words 'and! 
may. if tbe alleged offence is non-bailable, send the accused in custody to or in any-
other case may take sufficient security ~ his appearance 'before such Magistrate' the-
following be·· substituted, namely: 

'and may take sufficient security f·)r the appearance of the accused before such 
Magistrate. or. if the alleged offence is non-bailable. may. if it. thinks it necessary 10-
io do, send the accused in custody to ~  Magistrate .... 

(At this stage Mr. President vacated and Sir Campbell Rhodes took 
the Chair.) , 

The object of this is not to make it compulsory on the Magistrate to 
send the accused in custody even ip non-bailable cases. I w3nt t'l leave-
a discretion to the Magistrate to come to a conclusion- that it is necessary 
for him to do SO! OtherWise he may take security for his appearance. This 
is a ~~  dealing with complaints made by Courts. With these wards r 
move the· amendment. 

The amendment was adopted. 

JIr. X. B. L. Agnihotri: Sir. I beg to move the following amendment: 
.. In clause 126, in Bub-clause (3) of section 476, substitute 'shall' for 'may -if ~ 

thinks fit .... 

Under the clause as it has been provided in the Bill. if a civil, ravenue-
or criminal court files a complaint under section 195, sub-section (1) 
clause (b) or clause (c), the Magistrate has been given discretion to proceed 
with the case eyen if the accused has filed an appeal against the decree-
or order of such Court. This by itself seems an anomalous procedure. 
If we refer to section 195 (1) (b) and (c) we find that the offences for which 
such complaints could be filed are such as giving false evidence, producing-
false or forged documents in evidence, or using false documents as genuine, 
01' filing false complaints; or cases of perjury,--and these are the offences. 
which come under section 195. If the'man is to be prosecuted before the 
appeal in the original case is decided, there will be much injustice done 
to that maa, as. the appellate court ~  afterwards find the very docu-
ments to be true and . genuine and which the lower Court found to be • • 

• • • • 
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flJ1ged or false. The very evidence which ~ original Court found to ~ 
false or a perjury, the appellate Court may find to be true and genuine;, 
and on that very evidence the appellate Court may set asitie the order or. 
the decree of the Lower Court., What will then be the position of such. 
a person who on the ~  of the original Court's order had been prosecuted 
under section 195 or against whom a complaint had been filed? What, 
will be his fate? He would not suffer if the Court was reasonable enough. 
to have adjourned the case wlien the appeal 'Wdil tiled and had not pro-
ceeded with it. At the same time if the Court had proceeded with the case· 
and perchance convicted him. the result would be that the accused might 
have suffered the penalty before the decision of the appeal in the original 
cnse. There will be many cases of such injustice and hardship. It may 
be ~ ~ that the appeal might take a year. or two and should those 
..!}ases be kept pending so long? I would say that there should be no, 
objection even if the f.ppeal were to take one or two years. Suppose R 
ca.se is filed before a Magistrate and the ,Magistrate were to convict the, • 
accused and sentence him. with imprisonment which may range from one 
or two to six months, and the appeal is decided after a year, and the appel-
late court finds that the alleged forged document on which the original 
complaint was based' was a genuine one. What is the fate of this poor 
aecused who was not (nly convicted but has also served the full sentence-
passed on him for that offence which subsequently has been found to be no. 
offence at all. It is a very salutary rule that until the appeal is decided 
the Magistrates should not proceed with the trial of such persons against 
whom complaints have been filed. I may give a concrete instance. Under 
the old section 195, a document was found to be forged by the civil court 
and on that basis that court ordered the prosecution of a person under 
section 195. The case was prosecuted before a first class Magistrate. I 
bl>ppened to appear for the complainant in that case, who had obtained 
the sanction, from the Additional District Judge to prosecute that man. 
The accused put in an application in revision before the Judicial Commis· 
sioner's Court; and the accused applied for the postponement of that case, 
but the learned Magistrate was not pleaseq to postpone \t. He procEeded 
with the trial of the case. Fortunately for the accused, in the revision court 
the application was soon decided and the revision court, that is the Judicial 
Commissioner's Court held that the sanction_was improper and that the-
document was not forged. Now, the House can realise what would the fate 
of the accused have been if the revision court had not passed an early order 
in that case. This Magis5rate may have considered that a District Judge 
or Additional District Judge who has given such a sanction must have 
given it on proper and reasonable grounds and may have himself come t() 
the same conclusion. as that of the Additional District Judge and may 
have convicted that man before that revision petition was decided and 
the accused may even have suffered the punishment. Such a case wou1d 
have been very hard for that poor accused. In order to. safeguard such 
cases I subnlit that the amendment which I propo&e will be a salutary 
one. I do not mean to say that ordinarily the Magistrates do not allow 
time. They do allow time but as in the case I have mentioned there are-

- also cases in which the postponement is .not allowed. The Magistrates: 
. have to explain to the Sessions J udee and the District Magistrate in their 
calendar statements the reason of the delay in trial. They are a.nxi<7US 
,to avoid increase of t1ie average duration of trial ~  Courts. I submit 
that if my amendment is accepted it. will not hamper justice in any way. 

" I therefore put forwai-d my amendment for the consideration of the House.' 
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llr. ohalrmaJi: The question is: 
" That in cla\lse 126, in sub· section (3) of section 476, imbstitute 'shall' for 'may 

if he thinks fit'... . 

Dr. B. S. (lour: .a'he question may be put, 
lIr. P. E. Percival: I do not know what the attitude of the Government 

will be·in regard to this amendment, but I prefer Mr. Seshagiri Ayyar's 
amendment. It is better worded. 

IIr.Ohairman: The question is that that amendment be made . 
The motion was negatived. 

. 
Clause 126 was added to the BilL 
IIr.X. B. L. Agnihotri: I propose, Sir, that this section,i27 may be 

taken up later, because at the informal meeting which we had this moln-
ing I was told that the Government was prepared to accept the principle 
and would gjve us a redraft. The redraft has just been handed to me, but 
I· am not in a position to go through it properly, therefore I request that 
the consideration of this clause may be taken later. 

Dr. H. S. Gour: In view of the lateneslf'of the hour, I move the adjourn-
mentof the House; I also have a motion, No.· 342, * which will require 
discussion. . 

1Ir. Ohairman: Is it the decision of the House that Amendment* No. 339 
should not be ~  up but deferred? (Voices:" Yes ".) 

lIr. X. Ahmed: Sir, I was thinking that this section, amendment 
No. 341* covers one of those matters in which the racial distinctions ques-
tion is involved in the Bill which was placed before us the other day and 
Government, I understand, is going to put it up again, and to see whether 
they can revise it. If so, I do not like, Sir, to press the amendment, but 
if that is not so" I . suppose there will bea clear understanding from 
the Government Bench that the matter will come up; if not, Sir, I am 
a4aid I shall have to move it in the ordinary course. . • 

The HODourable Sir IIalcolm Hailey: It will come up in the course of 
the discussion on the Bill referred to. 

1Ir. K. Ahmed: On that understanding I do not move it, Sir, at present. 

1Ir. Ohalirman: The question.is that the consideration of clauses 127A 
fHld 127B be deferred. 

Tlie motion was adopted. 
Dr. H. S. Gour: I have already moved, Sir, br the adjournment of 

the House; I have said that this clause requires discussion, and perhaps it 
will take some time; I therefore move that the House be now adjourned. 

1Ir. Ohairman: In .the temporary absence of .he President, I am not 
prepared to adjourn the House-: -The motion can be renewed on his 
return. 

Dr. H. S. Gour: Sir"I was given an· assurance by the President that 
this clause would not be taken up to-day, but if you, Sir, insist upon my 
moving it, I shan do so . 

• * In the List of Amendments • 

• • • E 
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Mr. Chairman: If it is the wish of the House iihat it should be taken up 
later, I am willing to pass on to the next amendment. 

(An Honourable Member: II It follows the other. "j 

Mr. T. V. Seshagir1 Ayyar: I may mention, Sir,-that the President told 
us that he would not take up any case after 5-30, that as far as possible 
he won't take up any case, that unless it was absolutely necessary to con-
tilJue the discussion, he won't do so-that is what he told me. 

Dr. H. S. Gaur: If it is the dE:sire of yourself, Sir, that we should 
~  tJhe discussion, you must allow us to go home and take our supper, 

bnd we shall return. . 
. The Honourable Sir Kalcolm J[ail8J: I was not prepared to hear, that 
fOy Member of the House should give directions to you, Sir, as to what 
you should do or think proper. As far as the adjournment is conoerned, 
we are entirely in your hands. If Honourable Members opposite think 
that they are not able to continue this discussion, and if you are persuaded 
that their Case is reasonable we shall not oppose it. I prefer that these 
I'roposllls should come entirely from the opposite side of the House. 
We do not get tired of the good work. 

Mr. Chairman: Do I understand that Dr. Gour does not wish to go 
on with this amendment? 

Dr. H. S. Gaur: No, Sir. I wish to go on with the amendment but not 
at the present moment. But if it is the desire of the occupants of the 
Treasury Benches that the discussion should continue I only wanted a 
:few minutes respite for the reason I have already given. The Honour-
able the Home Member thought that my suggestion was improper, but I 
nave no doubt that he also occasionally indulges.in that impropriety 
himself. 

The Honourable Sir JIalcolm Halley: I said, Sir, that I left it entirely 
in your hands. The suggestion which I said was improper was that you 
would have to allow ~  House to go away to supper. • 

Mr. X. Ahmed: Sir, only yesterday there was no reason ~  the House 
. should be adjourned after four o'clock. It was neither left to the discre-

tion of the Honourable the President of the Assembly nor to the discretion 
of the Honourable Members who wanted . -. . . 

1Ir. Chairman: The Assembly now stands adjourned till Eleven of the 
('lock on Saturday, the 10th February, 1923. 
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