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LEGISLATIVE ASSEMBLY.

Wednesday, 31st January, 1923,

The Asgembly met in the Assembly Chamber at Eleven of the Clock.
Mr. President was in the Chair.

MESSAGE FROM THE GOVERNOR GENERAL ’

Mr, President: I have received the fcllowing Message from His Excel-
lency the Governor General:

‘For the purpose of sub-section (1) of section 67A of the Government
o7 India Act, and in pursuance of rules 43, 46 and 47 of the Indian Legis-
lative Rules and of Btanding Order 70 of the Council of State Standing
Orders, I, Rufus Daniel, Earl of Reading, hereby appoint the following days
for the nresentation to the Council of State and to the Legislative Assembly
of the statement of the estimated annual expenditure and revenue of the
Governor General in Council (in the said Rules and Standing Order referred
to as the Budget) and for the subsequent stages of the said Budget in the
Council of State and in the Legislative Assembly, namely:

Thursday, March the 1st, Presentation of the Budget in both Cham-
bers.

Monday and Tuesday, March 5th and 6th, General discussion in the
Legislative Assembly. ' :

Wednesday, March 7th, General discussion in the Council of State.

Monday to Saturday, March the 12th to 17th, Voling of demands
for grants in the Legislative Assembly.

(Signed) READING,
Governor General.’

GIFT OF BOOKS BY SIR WILLIAM GEARY, Barr.

Mr, President: I have further to acquaint the Assembly that through
‘the generosity of an English gentleman interested in the welfare of the
Indian Legislature, namely, Sir William Geary, Bart., the Library of the
Indian Legislature now possesses some interesting Parliamentary records of
English history. These records are mainly in the form of Reports of the
Proceedings of the House of Commons, and in some cases also of the House
of Lords, during the 17th and 18th Centuries. They have an historical
interest of their own, and they form the foundation of the procedure which we
oursclves are engaged in practising from day to day within these walls.
1 am sure I shdll be voicing the unanimous feeling of the Assembly if I
transmit to Sir William Geary, the donor of these volumes, our very
cordial thanks for this substantial pledge of his interest in the welfare of

the Indian Legislature.. o(Cheers.)

(1731 ) . A



THE INDI.%N NAVAL ARMAMENT BILL. "y

Mr. E. Burdon (Army Secret;ry): Sir, I move:

* That the Bill to give effect in British India to the Treat imitati
Naval Armament be taken into -eonliderstio:."m © Traaty for the limitation of

When I introduced the Bill in this Assembly last September I'explained
triefly its purpose and significance. The legislation contemplated arises
cut of the Treaty for the limitation of Naval Armament signed at Washing-
ton on behalf of His Majesty, the King, ¢nd certain other Powers on the
6th_ February 1922, the object of the Treaty being to contribute to the
maintenance of the general peace and to reduce the burden of competition
In armament. The Bill requires no further justification or explanation

from me.
Mr. President: The question is:

_ ' That the Bill'to give effect in British India to the Treaty for the limitation of
Naval Armament be en into consideration.’

The motion was adopted.

Mr. President: Clause 1. The question is that this clause stand part
of the Bill N .

The motion was adopted.

Clauses 2, 8, 4, 5, 6, 7, 8, 9, 10, 11, 12, 18 and 14. The question is
that these clauses stand part of the Bill.

The motion was adopted.

M. President: The question is that this be the Schedule to the Bill.

The motion was adopted.
x
Mr. President: The question is that this be the Title and the Preamble
of the Bill. '
The motion was adopted.

Mr. E. Burdon: Sir, I move that the Bill be passed.

Mr. President: The question is:
** That the Bill to give effect in British India to the Treaty for the limitation of
Naval Armament be passed.’-

The motion was adopted.

THE CODE OF CRIMINAL PROCEDURE (AMENDMENT) BILL.

Mr. President: The Assembly will now resume consideration of the Bill
further to amend the Code of Criminal Procedure, 1898, and the Court-fees
Act, 1870, as passed by the Council of State. )

On the last occasion when the proceedings were interrupted the Assembly
was engaged in the consideration of the amendment by Mr. Agnihotri to the
effect that in clause 88, in the proviso to sub-section (1), insert the words
¢ allow ‘inspection to the accused and '. .

Mr, H. Tonkinson (Home Department : Nominated Official): Sir, I think
it is advisable in the first instance to endeavour to remove the misapprehen-
sions which have been disclosed in the devate wBichs h.e,s already proceeded
(1722 ) .

. .



_ THE CODE OF CRIMINAL PROCEDURE (AMENDMENT) BILL. 17238
L LIRS
®n this amendment. Clause 88 proposes tg substitute a new sub-section for
sub-section (1) of section 162. That, Sir, is one of the most important sections
in the Code of Criminal Procedure, not only from the point of view of the
investigation of offences but also from the noint of view of the proper prose-
e cytion of offences, particularly, if I may say so, in our Magistrates’ Courts.
Now, Bir, dn the course of the debate, my Honourable friend, Dr. Gour,
suid that ‘‘ under the Code copies of these statements were furnished to
tho accused. Later on in the consolidating Act this proviso was modified
and found its place as it does in the current Code of Criminal Procedure.’’
Hef ‘;'Ias referring, 8ir, to the Code of 1882. Section 162 in that Code ran
as follows: '

‘* No statement, other than a dying declaration, made by any person to a police
officer in the course of an inveatigntion under this Chapter shall, if reduced to writing,
be signed by the person making it or be used as evidence against the accused.’

I am aware, Sir, of the different rulings under that section, but it is
clear that Dr. Gour was not quite correct in suggesting that it expressly
gave the accused the right to obtain copies of these statements. That sec-
tion was replaced by section 162 of the present Code, and we are dealing
now with the proviso inserted by the Lowndes Committee in lieu of the
proviso to sub-section (1) of that section. That proviso, Sir, introduces a
difference in the ordinary rule of evidence regarding the use of previous state-
ments made by witnesses. Generally speaking, they may be used not only
for corroborating the evidence of witnesses in Court but for discrediting the
evidence. The proviso in the Code of 1898 and the proviso in the clause
as drafted by Sir George Lowndes’ Committee restricts the use of these
statements to the purpose of impeaching the credit of a witness produced
fcr the prosecution. I want also, Sir, to impress upon the House that we
arc dealing here with statements recorded by a police officer. We are not
dealing with the police diary. Police diaries are dealt with under section 172,
and in the police diary the police officer duy by day enters his proceedings,
setting fortll: the time at which the information reached him, the time at
which he began and closed his investigation, the place or places visited by
him and the statement of the circumstances ascertained through his investi-
gation. That, Sir, is a different thing entirely to the statements which we are
now dealing with. In the police diary there may be the purport of the state-
ment of a witness to the police, but the rocord of the statement will not
veually, or ought not to, be contained in the diary. Now, under the
proviso it will be seen that the court is required on the request of the
sccused person to refer to such writing and may then, if the court thinks
it expedient in the interests of justice, direct that the accused be furnished
with & copy thereof. The Honourable Mover of the amendment wishes to
make it compulsory on the part of the court to allow to the accused person
inspection of the statements in all cases. What were the arguments used
in support of this amendment? In the first place my Honourable friend
Mr. Agnibotri said, referring to the time when the accused was brought up
for trial: ‘* It therefore generally happens that though the accused knows
rothing about the statements, still he requests the court to go through
them to find out if there are any contradictions, and the Magistrate has
therefore to waste his time unnecessarily.”” The whole ground, therefore,
of his amendmemt, as stated by him, was that the present procedure
juvolves & waste of time. I submit, Sir, that in the circumstances of

® Irdia, in view of the prosecuting agency which is usually available to our

Magistrates, it is most nepessary that the Magistrate shoul_d refer to these

statements. It is his duty to do so; thgt is the only way in which he can
¢ ® . A2
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[Mr. H. Tonkinson.] SR
fird out what the witness is able to testify to, and it is the only way in
which he can be sure that he is conducting the trial properly. I think,
therefore, Sir, that we may at once neglect this argument. K

My Honourable friend Sir Henry Stanyon stated that he did not remem.

ter onv single instance in seven years' work as a Divisional Bessions Judge
in which he was ever asked to delay the trial so that copies of these state-
ments might be prepsred and handed over to the accused.  As regards
that suggestion, 8Sir, I will merely remark that in my own experience 1 have
ured the provisions of the proviso and I am sure that that must be the
experience of other persons in this Assembly who have experience as
Magistrates or as Sessions Judges.

I turn now, Bir, to the objection raised by my Honourable and learned
friend Dr. Gour. He says, ‘* Ever since this proviso was inserted I have
had numerous cases in which I have asked the Judge or the Magistrate, as
the case may be, to refer to the statements of witnesses made before the
police. He has looked at it and he says to me, ' I have referred to it ' and
thus complied with the provisions of this proviso; but I was none the wiser
Lty the Judge's reference to the police diary and the result was that I was not
al:le to cross-examine witnesses with reference to the previous contradicto:
statements which in the appellate court were a revelation to me.”” Well,
Sir, that is an entirely different question and I propose to return to that
later. We must remember, as I have said already, that we have here a
modification of the ordinary rule of evidence as to the use of previous
statements, and I submit, Sir, that it is impossible for us to provide in the
Code that it shall be compulsory on the part of the Magistrate to allow to
the accused person ingpection of these documents in every case. Let us
refer, Bir, to the remarks in the report of the Belect Committee on the
present section 162—I mean the Select Committee which sat on the Code
ot Criminal Procedure Bill which became the present Code of 1888. They
euid :

“ In the first place, it is essential in the interests of public justice that the sources
of police information should be kept secret. If the namea of informers er detectives

snd the natare of their information be disclosed the detection of crime would be
seriously crippled.’’

Well, Bir, does this Assembly wish to cripple the detection of crime?
1 am sure that the answer is ‘ No. . But if this amendment in the form
iu which it has been moved is carried, I submit that we shall be going a
long way towards crippling the detection of crime. These statements, Bir,
ere the statements of a witness; a portion of them msf be of use to the
accused, it may be in the interests of justice that he should see them in order
to be able to discredit the statements made by the witness in the court after-
wards. But, Sir, they may contain all sorts of other information. Why
do we have that provision in section 125 of the Indian Evidence Act which
:says that:

“ No Magistrate or police officer shall be compelled to sey whence he got any
information as to the commission of any offence.”

L]

The sources of police information may well, Sir, be contained within the
four corners of these statements, and we cannot therefore amend the Code
8o 88 to require that in all cases the accused person shall be able to inspect

“these statements. I agree, Sir, thcat in cases sudh as those referred to by

)
. .
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Dr. Gour the intention of the present prvision in the Code is that, if it
is in the interests of justice that the accused should be supplied with a
«opy, and unless there is some paramount reason against this course being
» tgken, the court ought to supply a copy of the statement. I hope that
most Cougts would do that at the present time without requiring any
amendment of the provisions in the provigo. But in order to meet the
wishes of the Mover of this amendment and of those who supported him,
I would suggest that in lieu of the present amendment the following amend-
ment should be made, viz., M

*“That in clause 33 in the proviso of the proposed new sub-section (1) of section
162 for the words beginning with ‘may then' and ending with ‘in order that any
part of such statement,’ the following nhe substituted, namely :

‘ shall then direct that the accused be furnished with a copy of such part, if eny,
of the stutement as the Court thinks it expedient to furnish in the interests of justice
in order that such part’,” .

and so on. (Dr. H. 8. Gour: ‘ That is no good at all.”’) I will read out
the proviso as it will stand :

‘ Provided that, when any witness is called for the ppesecation in such inquir,
or trinl whose statement has been reduced into writing as aforesaid, the Court shslﬁ
on the request of the accused, refer to such writing and shall then direct that the
accused be furnished with a copy of such part, if any, of the statement as the Court
thinks it expedient to-furnish in the irterests of justice in order that such part may
be used to contradict such witness in the manner provided L

(Dr. Nand Lal: ‘I do not think it will serve the purpose.”’) That,
Bir, mects entirely any substance that there is in the arguments which
have been adduced in favour of the amendment now before this House.
We must, Sir, retain for the Court the power of deciding. It is impossible,
Sir, for us to provide in the Code that these statements shall in any case
be given over to the accused. That would be the result of the amendment
yroposed. As soon as any witness appears the acoused will ask the Court
to refer to the statement. It will be the normal course; it will be done
every time, and then the Court is bound to hand it over. That, Sir, 1
submit, would entirely cripple the detection of crime in this country,
(Voices: ‘ How?') because as I have said already these statements not
only contain statements which may be of value to the accused person but
they will also contain all sorts of other information. (Dr. H. 8. Gour: ** That
is part of the case diary *'); (Dr. Nand Ral: *‘ Confidential reports are
quite separate.’’) Before I sit down, Sir, I would like to refer to another
oint. It will be remembered that in the course of the discussion of
ir. Pantulu's amendment on the first part of section 162, an arrangement
was come to between the Honourable Members opposite and the Members
on this Bench. The amendment moved by my Honourable friend
Mr. Pantulu was for the substitution of the words ‘‘ as evidence '’ for the
words ‘‘ for any purpose *’. We, on this Bench, were prepared to accept
that amendment, but at the instance of Honourable Members opposite, we
decided not to vote for it, because they agreed that when discussing section
172 later we should provide in it for the use of these statements in the
same way as the diary may be used to assist the Court in its inquiry. The
Court, Sir, mustebe able to use these statements to this extent; atherwise,
what, Bir, is the use of the police officer recording these statemente? It
will be of no value at all if it cannot be used for any purpose in the inquiry
or trial of the offence whiclyis then being investigateds This, Sir, is not a
new smendment at @l It follows definitely from the. dx_soussxon~. of
Mr. Pantulu’s smendment, g¢nd aftersthe amendment, which I have just
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[Mr. H. Tonkinson.] .
moved has been put to the House, I should propose, with your permission,
Sir, the following amendment also: .

 That in clause 33 to the proposed new sub-section (1) of section 162 the followirg ‘
proviso be added, namely : e

* PrBvided further that the Court may in the course of the inguiry or trial send
for the record of any such statement ord may use such statement not as evidence in
the case but to aid it in the inquiry or trial."”

We propose, - Sir, that this should be included in section 162 rather than
in section 172 which was suggested by my Honourable friend, Mr. Seshagiri
Ayyar, because section 172 refers to the diary, and this section, which
refers to the recorded statements taken down by a police officer is the
proper section in which to provide for this provision.

Mr. President: I cannot put the amendment moved by the Honourable
Member on iny right, because, though it offers an alternative to the amend-
ment standing in the name of Mr. Agnihotri, it cannot be included in the
some place. I propose, however, to allow the discussion to proceed on the
basis of the alternative proposed, so that the matter open now is not only
the original amendment of Mr. Agnihotri but the alternative proposal of
the Government, on the understanding that if hereafter we come to the
actual moving of the amendment by Mr. Tonkinson that will be treated as
a formal stage.

Rao Bahadur T. Rangachariar (Madras City: Non-Muhammadsan
Urban): Sir, this is 8 very important amendment before the House.
If the administration of criminal justice in this country is to be improved
at all, this amendment ought to be carried. It is not only my opinion, Sir;
il is only yesterday I received a letter from a gentleman who is practising
in Coimbatore for the last 85 years and he is not a.politician at all, as he
says. Hesays: .

“ The reason for my troubling you is my very grave anxiety and concern in the
matters which I am now placing before you. I have had nearly 35 years' experience
in the mofussal Courts mostly on the criminal side, and I feel very strongly that as
the law is now being administered in the mofussal, unless these amendments are embodied
in the Bill, accused persons are gravely Landicapped and there will be a strong feeling
that there is no longer British justice. As you know, I have never been an Indian

litician, never joined the Congress and I am supposed to be an anti-Congressman.

he amendments that I consider very ossential sre that the grant of copies of state-
ments under section 162, etc., to the accased should be made mandatory and imperative
and not discretionary as it now is and that they should he granted as soon as the
inquiry or trial has commenced and before the accused are called upon to cross-examine
the prosecution witnesses.” . '

Sir, let us remember where we are and what the matter is. We are
now in a Court of Justice. The police have passed the stage of investiga-
tion of the crime and placed the accused before the Court; and, as a
matter of fact, under this section, the witness is actuslly in the box, mark
the words—provided that when any witness is called for the prosecution,
ete.,—then only this question arises. Therefore it is not the detection stage
which my Honourable friend has in view and which he is so anxious to
safegu'tu'dy The detection stage is already over; we have now come to the
prosecution stage. The police are in possession of evidénce which they
place before the Court, and this witness is actually put in the box against
‘the accused person. And what is wanted? His previous statement recarded
“By the police. For What purpose? In order # mwe if he has made con-
 tradictory statements. Bir, it is adpitted in the section as it stands that

@
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it will be useful for the accused that tBese previous statements shall be
available to the Court, buc what the section now lays down is that the
+ Court is to determine whether it should allow a copy to be given or not.
¢ Pir, those of us who have to practise in the profession know how little the
Courts kyow as to what the accused wants. The accused is the man to
judge. He knows his line of defence; he knows what the weakness of
the prosecution witness is. He knows best how to deal with the previous
statement made by a witness in the defence. How is the Court in a position
to judge? The Court is not in possession of the full facts of the case. The
prosecution has just begun; the prosecution witnesses are being examined. ,
The Court does not know what the case of the accused is and what his
evidence will be. Therefore the Court is called upon to do a thing which
it is humanly difficult for any human being to perform. Therefore I say
this is a futile provision. And it is not only a futile provision. In this
country as we know all executive and judicial functions are combined in
the same individual and Magistrates depend for their promotion and liveli-
hood on the goodwill of th» District Superintendent of Police, and also on
the District Magistrates. Sir, what is the meaning of leaving this discre-
tionary power in the hands of Magistrates like that? I can understand
Bessions Judges being entrusted with discretionary powers like that; they
are only concerned with justice./ We, Bir, in this Legislature are anxious
to promote the administration of justice. Courts do not exist merely
to secure convictions; Courts exist to promote justice. Let the accused
have full opportunity. What is it after all? Here is a public officer—
a policeman is a public officer—who records a statement from a witness.
It is that statement which is asked for. How is it going to prevent a detec-
tion of crime, I fail to see. That is the substantial argument used by
Mr. Tonkinson, because the accused looks at the previous statement of a
witness. Is it my Honoureble friend’s contention that the witness in the
box has made statements not relating to the case about some other crime?
Is it that the witness has not made statements with reference to the crime
under investigation, but has been called upon to make statements irrelevant
1o the erime? Then, Sir, if that is the practice, the sooner that practice
is abandoned, the better, and this will be the best method of having that
practice abandoned. Let all statements be confined to the particular case
concerned. Why should the police go about hunting for information about
other cases from witnesses connected with the crime? Therefore I fail to
see how detection will suffer. My Honourable friend referred to section
185 of the Evidence Act. I fail to see what that has got to do with it. We
are now concerned with the previous statement of the witness, not with the
source of knowledge of the policeman or the officer. It is not a question of
the accused trying to ferret out information which the policeman may
know. This is a record made of this man’s statement who now comes for-
ward as: a witness. What the prosecution will be afraid of is that this
man has made a contradictory statement beforehand and they will carefully
suppress it. They do not want the accused to know what this man has
sald. That is the real secret of the opposition of the police in many cases
to"showing these statéments to the accused person. Therefore, Sir, justice
suffers by this provision remaining as it is. It is a futile provision to entrust
this discretion tosthe hands of Magistrates who are not judicial officers pure
and simple. Therefore, Sir, I think this right cught to be given to the
accused person, and I strongly support the amendment.

Sir Henry Moncrieft Bmith (Secretary, Legislative Department): Sir, as
one who I think may claim do take jist as much infprest in the proper
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[Sir Henry Monorieff Smith."

administration of justice as my Honourable friend, Mr. Rangachariar,
I feel very anxious indeed that the House should not treat this matter
lightly, end that they shouid understand most carefully what it is they ave
setting about to do. I still see some indication that there is seme confu-
sion in’ the minds of Honourable Members with regard to these two matters,
sections 162 and 172. Members are freely talking about diaries. 162 does
not deal with the diaries. Do let us get that point clear in our minds.
Members have talked abou$ diaries being shown to the defence.

Rao Bahadur T. Rangachariar: We did not say anything about diaries.

Sir Henry Moncriefl 8mith: Section 172 lays down what the diary
contains :

‘ Every police-oficer making an investigation under this chapter shall dsy by day
enter his proceedings in the investigation i1n a diary, setting forth the time at which
the information reached him, the time at which he bLegan and closed his investigation,
the place or places visited by him, and a statement of the circumstauces ascertained
through his investigation.” i

Now the statement of the circumstances ascertained through his investi-
gation will mean the purport of the evidence that he has received from
the witnesses; it won’t be the statemént, certainly not the statements

recorded under section 161 of the Code. Now we are not concerned in this.

case with showing the defence the diaries at all. These are statements
recorded in full and verbatim, quite apart from the record of his pro-
ceedings which the police officer makes in the diary. Now what Mr.
Agnihotri’s amendment of this clause contemplates is this. A case comes
before the Magistrate. A prosecution witness is called. That is how the
proviso begins. A prosecution witness is called and the Court hands the
defence the statement. This is to be obligatory and is to take place on
every occasion on which a prosecution witness is called. That will be some-
times on the average 25 *imes a day in every Magistrate's Court; the Court
will hand across this statement. (Mr. K. B. L. Agnihotri: ‘* No.”’) My
Honourable friend says no. He has not the slightest idea of the amount of
‘criminal work our Magistrates have got to get through. If they take up
twelve cases a day, and two witnesses per case is not an extravagant
number to allow, 1 say ani I repeat that some 25 times a day the Magis-
trate will have to hand over to the accused a copy of the statement which
has been made by the prosecution witness who is being called at that
moment and who is stepping into the witness box. Now, Bir, what will
be the effect of that? The police will know that this is going to happen.
They record what the witness says to them. What the witness says may
be relevant or it may not. My Honourable friend, Mr. Rangachariar, said
everything that a witness said, everything that is recorded is relevant, and
therefore the accused shoulo have it. Now, Bir, is the ordinary investi-
gating officer so familiar with the law of evidence that he knows whatgto
record and what not to record, which statements made by the witness are
to be relevant and which are not? He does not know, 8ir. 'He takes down
“gverything that is said to him by the witness hoping titat there may be
something which, though for the moment he cannot see the relevancy
of it, will aid him in his investigation. Now the police officer, as I say,
being in the habit o} recording this statement insfull, will say to himself
‘it T put the witness into the witngss box, the wh?lc of his statement will
have to be handedeby the Court to the deftnce.’”’ What is going to be
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the effect of that? Honourable Members *will find that there is no pro-
vigsion in the Code which makes it compulsory for a police officer to record
& statement in writing. BSection 161 gives the investigating officer power
toesexamine witnesses orally. If the statement is of any importance he
records it im writing; if it is not, there merely goes down in the diary a
record that such and such a witness was examined and corroborated an-
other witness, or just the purport goes into the diary. If these state-
ments are all going to be made available to the defence, every word of them,
the police officer will say ‘‘ If I am to disclose to a particular accused
person all the sources of my information, I shall record nothing; I shall
merely put into the diary a bare purport of what I have discovered from
examining & witness under section 161."" The defence will get nothing,
the Court will megrely get the assistance under section 172 of that brief
record; the Superintendent of Police will be prevented from checking
thoroughly the work of his subordinate investigating officers; the diaries
will not be of much help tv him, to the Court or to the accused. That is
the first effect. 25 statements handed over by the Magistrate daily to the
defence to use or not to use as they think fit. Surely, Sir, this House will
realise that the present system, where discretion is left with the Magis-
trate, is much more convenient and tends much more to the speedy ad-
ministration of justice. Cases will be intolerably delayed when the wit-
ness is put into the witness-box and the defence pleader says: ‘‘ Give me-
ten minutes: I want to read this and see what I can get out of it.”’ The
duration of every case will be prolonged and, if you go by the figures of
cases that the Magistrates try, the delay in the disposal of criminal cases

will be intolerable.

Mr. Rangachariar said that the courts do not exist merely for the
purpose of securing convictions. I would seriously ask this Assembly to
put it to itself whether the Legislature exists merely for the purpose of
soecuring acquittals. :

Mr, Pyari Lal (Meerut Division: Non-Muhammadan Rural): Sir, may
1 know from the Honourable Sir Henry Moncrieff Smith, what is the
object of the criminal administration of justice? The object is to secure
justice to a man who is supposed to have committed a crime. The police
are asked to investigate. Why? Simply to save the time of Magistrates
in going over matters which may, after all, result in nothing. The objeot
is that the police officer may go to the place where the crime is supposed
to have been committed at once, that is, at the oarliest opportunity,
collect together the men who are living in the locality and learn from them
a8 to what is the real state of things. If he does his duty, he records
the statements made to him. Having done so, what is there to hold those
statements back from the accused. It is perfectly plain that the police
must place their cards on the table. If they have done their duty, they
have nothing to fear; but what I know happens, especially in the mufassil,
is this. It is all very well in the abstract to say the Magistrate shall
in every case exercise his disoretion. But I know, as a matter of fact,
that they do not, especially in the mufassil, where you have a number of
Honorary Magistrates, who, to use an Urdu expression are anart Magis-
trates, that is to %ay, they are perfectly ignorant. I happen to be an

Honorary Magistrate myscif, and, therefore, I have the courage of my
convictions to say before this Assembly what I generally notice. These
Magistrates, Sir, are undeg the thumb of the police.. (Mr. R. 4. Spence:
' Are you not an Hondrary Magistrate '1?) Are there no exceptions, Sir?
In the mufassil what happens®is this. *When the poliee ohalaan a case
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they consider it to be a point of issat, they consider it to be a point of
honour, with them, that the man whom they have sent up should %e
convicted. For this purpose they bring pressure to bear on the Magit-
trate and if, unfortunately, he is an Honorary Magistrate, a dind of pres-
sure which he is not able to withstand. The result is that this provision in
the law that a Magistrate is allowed a discretion remains a dead letter.
Sometimes, when the Magistrate is a mild sort of a gentlaman, he smiles at
the request of the counsel for the defence and says: ‘‘ Yes, I will go into
it,"”” and in the end you find he has not done so and that you have trusted
to his mere word. As the saying goes ‘‘ It is much better that 100 guilty
men should escape rather than that one innocent man should suffer.’”” What.
I submit is that the Magistrates and the Courtsexist for the purpose of
doing justice, and no matter what amount of time they have to spend
- over it they must do their duty. I do not quite realise what the Honour-
able Bir Henry Moncrieff Smith means by saying that it would mean
any amount of inconvenience to the Magistrates who have got very heavy
work. There may be 80 witnesses that they have to go through and if
they are to supply copies, how will they get through their work? That is
all very well, but, if they arc there, they must do, their work properly;
whether it takes them two days or a week, they must get through it,
because it may be a matter of life and death for the person who is standing
in the dock as an accused. I submit, Bir, that these statements made to the
police are not only necessary for the purpose of contradicting witnesses,
who appear before the Court, but they are very important in other respects,
and I say this from my experience of the last 40 years both on the Bench
and st the Bar. You find a particular witness comes before the Court
and deposes to a certain state of things. The private information of the
counsel for the defence is that this witness is not speaking the truth and
that this witness said something very different before the police, and that
this witness was procured € or 10 days after the actual occurrence and at
the instance of the accused's enemies. Now, how are you to clear up
those points? The man may say exaotly what he bad said, but he has
said so to the police 8 or 10 days after the crime, whereas, if he were a
truthful witness, he ought to have been present when the police officer
went to investigate ‘the crime, on the same day. We also want to know
whether this witness has come forward of his own accord or whether some
preisiure of the kind suggested by the accused has been brought to bear
on him,

Now will not these things matter very seriously in deciding as to whether
the witness is credible or otherwise, and therefore from all points of view
I do not see any purpose in the Government withholding those police
papers from the accused at the time when he is put on his trial.

Mr. P. P. Ginwals (Burma: Non-European): Bir, in my opinion no
case has been made out by the Government for the rejection of this
amendment. The Jast speaker on behalf of Government made the re-
mark that it would be extremely inconvenient if on every occasion a Dlagis-
trate had to give a copy of a witness’s statement as he was being examined
in Court. I do not understand what he means by that argument at all.
Why does he suppose that it the Magistrate is deprived of this discretion
and if the furnishing of copies is made obligatory, copies will have to be as
these witnesses are produced in Court. Thy agpused can apply for copies
of statements made before the police in the same way as he applies: for
copies of evijengg, in the ordi way. «
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Mr, H. Tonkinson: What is the positidn if any witness is not called
by the prosecution?

.' Mr, P, P. Ginwala: That is s0, no doubt. But before the case
actually commences a list of witnesses is drawn up and is filed on the
record as the Honourable Member (Sir Henry Moncrieff Smith) muyst be
aware. But even if there is a certain amount of inconvenience involved
in this, it will be counterbalanced by the convenience of the accused and
the safety of the accused. I can see no objection whatsoever to the copies
being furnished as soon as the police have made up their minds as to what
witnesses they are going to call. True the prosecutions are conducted in
. the lower courts in the most perfunctory fashion. The police do not know

* what witnesses they are going to call. They call them as they require
them, so to say. DBut if the furnishing of copies was made obligatory, it
would be incumbent on the police to make up their minds before the case
begins in Court as to which witnesses they are going to examine, and as
soon as they have made up their minds it would be quite convenient to
furnish copies to the accused if he applies for them.

Now I will tell the House my experience of this business. I come from
8 province from which my friend Mr. Tonkinson also comes, and as he
knowvs, the administration of justice in that province is not as developed
as in India. And what happens there? We have Magistrates there who
would refuse to refer to the police papers if the accused asked them to do
80. 1 say that from personal knowledge. They will say *‘ Oh, what 18
the use of that? The witness is being examined in Court, we shall do it
later on.”” 1f the Counsel for the Prosecution happens to be fair-minded
especially when the accused is undefended, he draws the attention of the
‘Court to some statement by a particular witness before the police. The
Magistrate, instead of feeling grateful to the Counsel for the Prosecution,
goes for him and says it is no part of his business to draw the attention of
the Court to what took place before the police. I am not exaggerating at
all. 1 have heard it with my own ears and I have been rebuked by the
Court on several oceasions and the Court has been rebuked back by me—it
1s needless for me to say. Things like that do happen.

8ir Henry Moncrieft 8mith: In Burma.
(Some Honourable Members: ‘‘ In other Provinces also. All over

India."")

Mr. P. P. Ginwala: Ir Burma; I have experience of another Presi-
dency also, but I hope that Presidency has improved since I left it.

Dr. Nand Lal (West Punjab: Non-Muhammadan): Burma is a part
of India.

Mr. P. P. Ginwala: The point remains, Sir, that,—I would put it in
this way—that prosecutions are conducted in such a perfunctory fashion
in the courts of the Magistrates that unless a Magistrate is extremely con-
goientious, and, what is more, not afraid of the police at all, all the facts

will not be produced before the Court.

I will give yoa- another instance. . On several occasions evem in the
«Ressions Court—the High Court this time and not the Court of a Magis-
irate—I have discovered that when a case’ was committed to the Court
the Magistrate had beeg 83 careless as not to have made s reference to the
statement made before the pglice by @ witness though it was entirely

.
> L] » . »
. » D »
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different from that made before the Court, and no Court could have convicted
if the Magistrate had been careful enough to go into the police papers antd
get the truth out of the witness. e *

Apd do you think you are going to prevent the accused frém obtainin,
copies of these statements? If an accused person is a well-to-dg individua
1 have always noticed that he is extremely well prepared as to the facts
which have been taken down by the police. How does that happen? I have
seen, in a large number of cases, actual copies of statements made before
the police in the possession of the Counsel for the accused.

8Sir Deva Prasad Sarvadhikary (Calcutta: Non-Mubhammadan Urban):
The police is fair-minded, I suppose.

Mr. P. P. Ginwala: I have known a Judge of the High
,Court ask Counsel for the acoused, how he had come to know what a cer-
tain witness had said to the police; and this Counsel for the accused had
to tell the Court to mind its business. In any case, the facts were in hie
possession. On the other hand, in the case of an undefended acecused,
even if the Counsel for the Crown has read the statements recorded by the
Magistrate; and he is, unfortunately more interosted sometimes in obtain:
ing convictions than in securing justice. There are such men, there is no
doubt about that. He himself has not studied the police papers. The Judge
gits there. He hus never examined the police records. Tﬁe poor accused is
undefended. A most important statement might have been made-to the
yolice which escapes the attention of the Court, the Counsel and the Jury.
and the aecused is convicted.

Now, 8ir, is it worth while running so much risk in order that some
time may be saved to the police and to the Courts, for that is what the
argument amounts to.

Another argument put forward by the last speaker on behalf of Gorv-
ernment was that the police do not know what is relevant and what is irre-
levant when they take down a statement. Well, I say if the police is
80 incompetent, change it. They ought to know their business and because
they do not know their business that should not be an argument. When
they are investigating a case, they must know what facts are relevant and
what are not; and supposing a fact that is irrelevant is recorded by the
police, what injury will it do to the prosecution that an irrelevant fact
gets into the hands of the accused. If the accused were entitled to obtain
copies of statements, there would be a ocertain guarantee that the police
would do their work in a more efficient manner, would be more
careful, would be more honest; and, it would certainly lead
to the purification of police administration. You may take it
from me, Bir, when I say this, that it is true—that when
an accused is a well-to-do individual he manages to obtain copies of state
ments or is placed in possession of statements made before the police.
And that is a thing that ought to be put a stop to.

" Then it was.stated that it is not obligatory on the part of the police to
record statements. What police officer is going to6 runethe risk of keeping
in his memory a statement which was orally made to him? He will never
be able to get a conviction. He knows his business too well to run that’
risk; for a witness may be examined by hip g-day and may not be pro-
duced in Court for a month. Is the police offices going to take the risk
of his forgetting or remembering®what that witness stated? He is bound
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togtake it ‘down for his own protection and for the protection of justice. A
statement which ought to be taken down®under section 162 can not we
entered in the diary alone. He must take down the statement in the
opdinary way. In addition to that, he has to summarize it down in the
diary. The diary is more for the guidance of the police themselves, where-
as these stqtements are more for the guidance of the Court, and he can-
not impose on the Court by transferring to the diary what he ought to
have recorded in another place: that would be thoroughly dishonest—to
record statements in the diary in order to prevent the accused from know-
mng what a particular witness stated. There is also another reason. ‘He
has got to have a certain guarantee that a statement made to the police
will be adhered to by the witness when examined in Court. And where is
the guarantee if he does not take the statement down? For his own prc-
tection he has got to take the statement down. If the prosecution is
12 Noox prepared to take the risk of the statement not being taken down
* the accused is prepared to do so likewise. The aceused does
not care whether the prosecution witnesses’ statements are taken down by
the police or not. I repeat, Bir, that for his own protection the police
aofficer should make a point of taking down the statements unless he wishes
to be thoroughly dishonest and takes it down in some other record to which
the accused cannot have access in the ordinary way. I submit, further,
that far from taking more time it would facilitate the ends of justice, it
would expedite the prosecution cases if the accused before he is tried 1s
furnished with copies of the statements because it is common experience
that many questions have to be put by the counsel for accused to wit-
posses as to what they might have stated to fhe police, and that is a way
in which more time is likely to be wasted than would be the case if counsel
were to be prepared with copies of the statements before he comes into
court; and if he finds there is nothing in those statements, if he knows
his business, he will not waste the time ofgthe court. On the other hand
vou oannot shut out counsel from asking questions, very often irrelevant
questions, which take up more time than the relevant questions and which
he would not have put if he had got copies of the statements. On these
grounds I support the amendment and I hope there will be no question of
u difference of opinion on this point on the part of those at least whg are
interested in the administration of justice and who have practical experience
of the working of magisterial courts as well as courts of sessions.

The Honourable Sir Malcolm Hailey (Home Member): Sir Henry
Moncrieff Smith has given so luminous a description of our position, that [
should not have attempted to add to it, if we had not since he spoke he?.rd
lately to my own astonishment and, I think, to the astonishment of ibe
House also, some very oxtraordinary statements. We were told, for in-
stance, that Magistrates are entirely under the thumb of the police. 1
ghall illustrate to the House, by one of the best methods of testing the
iruth of such statements, the extent to which our Magnstt:ates are undcr
the thumb of the police. I assume that where you have & highly developed
police system the police must have all the greater authority over Mags-
trates, and vou would in such circumstances secure, if thga charge is true,
almost universal convictions. Now take the figures fog,a single year in one
province, Bombay. (Mr. K. Ahmed: ** Take Calcutta.””) My case would_ble
even stronger in 8alcutta. Out of 207,735 persons who were under tr:}a,
these cxtremely subservient Magistrates only convicted 125,000 or under
62 per cent. “Take the most serious classes of offences, offences against
person . . . - P



1234 LEGISLATIVE ASSEMBLY. [818T Jan. 1023,
S e

« Mr T. V. Beshagitl Ayyar (Madras: Nominated Official): Were they

all police cases, may I know, ot cases on complaint also?

The Honourable BSir Malcolm Halley: Take the police casep
only if you will—instance for offences affecting life—1,164 persong,
under trial and 443 convictions; or serious hurt—23,000 persons under
trial—2,000 convictions. This is the extent lo which cur Magistrates are
under the thumb of the police. I have been told again that the state-
ments recorded under this section under discussion must be open to ins-
pection because they are useful for a good number of other purposes—{hat
is Mr. Pyari Lal's description of them. Well, if they are used for any
vther purpose, then it is a clear breach of the law; the law lays down thet
thﬁy are to be used for one definite and defined purpose only and for no
other,

Then Mr. Ginwala tells us that cases are put forward in the acurta by
the poliee in a haphazard way; he says that since the list of witnesses is
prepared in advance, the accused ought to be able to obtain, as svon as
that list of witnesses is put in, a copy of their statements. The puitce
othcers, he says, ought to make up their minds what witnesses they would
put in. ls it for the police to do that or for the prosecution? Does the:
Government Prosecutor or the police choose what witnesses should appear?
He alsc says in addition that the threat which Sir Henry Monerieff Smith
keld out—though indeed it is more oorrectly described as an apprehension
from my puint of view—that if this amendment were carried the pcilce
oflicers would not record statements—he says that that would be an act
of distinet lishonesty om the part of the police. Why? I supgos= timat
he holds the sheory that the police only record these statements to ' ussist
the court or the accused. at is not so. The statements are recorded
mainly for the assistance of their own superiors in deciding on the necessity
for «nd for guiding prosecution. It is true that the law by a somcwhat
exceptioral provision allows these statements to be used for chailenging-
the credibility of certain witnesses; but the primary objeoct of recording-
these statements is not, as he suggests, in order that they may be used as
eny species of evidence before the court; they are primarily recorded for
poiice purposes. That we in India allow them to be used for the spccified
purpose provided in the Act, constitutes an unusual procedure, confined,
I imagine, to India alone. Do you in English courts have statements
made before the police regularly recorded, and utilised for purposes of
rebutment .or conviction by the Court? Of course not, the law nowhere
compels the police to record stautements, and the exoeptional procedure for
the utilization of such statements as have been recorded for police purposes.
has only been introduced because such statements happen to be recorded ;
it would be no act of dishonesty at all if the police officer did not record
those statements; the law does not direct him to do so. Nor would it be an
sct of dishonesty on the part of the senior police officers if they ordered
that statements, instead of being recorded at length by police officers, were-
simply to be taken orally, and the purport given in their diaries. He says
that the police officer would do it for his own protection. He seems to
regard a statement recorded by a police officer as something equivalent
to a.statement recorded by a Magistratc for the purpose of binding down
n witness to his statement. It is obviously nothing of the sort, the law
doeg not sllow it to be used in that manner. Now, will or will not the
passing of this amendment mean that such statements will not be recorded ?"
T say emphatieally that the chances are that it 'wi]l have this consequence
I: will be likely to have this consequence, because the police will have-
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rcagon to see resl harm in making such statements public. Some doubt
hus been passed upon Mr. Tonkinson's subdtantive statement that if this
amendment is carried it will be a serious hindrance to detection. Mr.
, Rapgachariar argued that we are now at the stage of prosecution and that
dﬂtq‘cﬂqﬁ is over; the making of these statements public could not, he
says, hinder detection. But I will give a concrete instance within my
own experience, an instance which oould perhaps be paralleled® by
other ofhcers here, to know how the placing of statements of this nature,
(nnd the amendment demands that the whole and not part of the state-
ments should be given) in the hands of the defence would seriously re-act
on detection. We were investigating a widespread conspiracy case which
ended in the throwing of bombs. I believe that the approver's state-
ment to the police ran up to 40 printed pages. Certain accused were
subsequently brought up in regard to one stage only of those transactions.
it wus a largely ramified conspiracy which operated all over India; one
particular case was brought up before the courts in regard to incidents
which ocourred at Lahore alone. Now I ask you—was the whole of that
approver's statement to be placed in the hands of the defence? (A Voice:
**Yes."') An Honourable Member says: ‘ Yes *. I welcome his interruption
as allowing me.to show the absurdity of any such ocontention. It is
obvious that if you had placed the whole of the statement of the approver as
recorded by the police in the hands of the defence, you would have pre-
judiced very gravely indeed the possibility not only of conviction but even
of arrest in other cases. You would have endangered the life of more
than one informer. We could not wait in that case until we had traced
the whole of that conspiracy with its many ramifications throughout India;
we prosecuted in the one section where we had the evidence. There must be
many such cases. Take a big dacoity case. Look at its development. The
police do not know exactly in the first instance what to look for, what is
likely to be relevant or irrelevant; but thinking that their witness knows
something about it, take down the whole of his evidence. It turns out to refer
to a large series of transactions of a gang. I have known gang cases which
have taken in the trying many months, have involved hun s of accused,
and a vast series :fy transactions. Are you going to place, in the course
of the trial of one small transaction only, the whole of the statement of a
witness who made a statement referring to some 10 or 20 different tran-
gactions? Is that & reasonable proposition? If you do demand this and
if you secure this, then the inevitable result will be that the police will be
chary of recording statements in this way. They will depend on a number of
records in their diaries, and there will be no statements available for the
purpose which you suggest. In the salternative if such statements are
recorded, and are placed in the hands of the defence, they will very gravely
impede the course of detection. That is the point I wish to make against
Mr. Rangachariar. We are, it is true, considering here the stage of prose-
cution; that is perfectly true. We wish as much as anybody here to give
the accused every fair chance of rebutting the evidence against him. We
are no more anxious that a sentence of conviction should be passed on an
innocent man than any one else. But at the same time we must realise
that although we are now at the proseoution stage yet there are oases, it

may be many cases, in which to place in the hands of the defence a large
number of statements ranging over a very considerable number of transac-
tions, may re-act on the possibility of detection of crime, may endanger the
*lives of informers, may allow other guilty men to escape, and I do not
think that anybody here seripusly desires that result. If*we are anxious
to secure justice for the mocused, we should be equally anxious to secure
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the protection of life and property by siding as far as possible in the detec-
tion of crime. o ‘

Mr. W. M. Hussanally &Sind: Muhammadan. Rurgl): I have listened
to the arguments on both sides in regard to this question with great inter-
est. ‘I have experience of a Magistrate’s duties for about 20 years both
stipendiary and honorary as my friend Mr. Pyari Lal calls it. There can
be no denying the fact that in the mofussil some Magistrates, particu-
larly of the second and third class, are considerably in the hands of the
police; but I huve also noticed in some cases weak first class Magistrates
.are also guided by police inspectors and sub-inspectors. I may say that
probationary mamlatdars, what are called in S8ind Mulkhtiarars, or Tah-
sildars in other Provinces and acting men are so prone to police influences
that vw often justice in their oourts canno$ be properly obtained. No
doubt Magistrates of position and education and having an independent

- are not 80 much under the thumb of the police as others of the
-class I have mentioned are; and so far as the provinoce of Sind is concerned
{ know when I was in service orders had been issued by the Police Super-
intendents to all inspectors and sub-inspectors not to send ocopies of state-
ments to courts at all and sometimes it happened that even when the
Magistrate called for these statements they were refused. 8o far as
Sessions Courts are conoerned, they always call for these statements through
the Magistrates committing cases to their eourte, almost invariably, because
they know that these statements are not supplied to Magistrates. Wichin
my own experience, when Sessions Courts fixed the hearing of cases com-
mitted to their courts, they particularly called for these police statemonts
to be submitted to their courts. This will show how anxious the police
always sre to suppress these papers from the Magistrates to whose courts
they send such cases. I kmow, Sir, that very often these statements are ve
important and very often ocontradiotions are brought to light between tgo
statements made by witnesses in courts and the statements they made
before the police, which have a considersble bearing on the cases them-
selves. But at the same time I oan imagine cases in whioh it would be
extremely unwise and hazardous to allow the accused to have a look at
these statements or to sllow them to take a complete copy. Yes, it
may be in the interest of the accused to allow him to have copies of
‘extracts from these statements, and that will lead to better justice being
dealt out to the accused. But in every case to give a complete copy of
the statement will be prejudicial to the interests of justice itself. . For
instance, if a person belonged to a secret society and he gave certain in-
formation to the police, and his statement was recorded, what would be
the result if the statement is made public and the secret society learns
how the police got at them through this particular individual. I think
the result of such a course would be that in 9 cases out of 10 the man
would be murdered immediatelv—and cases have occurred in which wit-
nesges have been murdered. Therefore, it is nmo doubt not a very reason-
able thing to allow in every case the accused to take complete copies of
statements made by witnesses before the police. I see, Sir, however,
that there are arguments for both sides. T quite admit that in 9 cases out
of 10 it is very important that the Magistrate or theetrying Court shonld
allow copies of statements to be given to the accused, and more especially
in ordinary ecases. But in delicate cases and extraordinary ceses it would
be very unwise fo allow the accused to havg complete copies of these
atatements. 1 would, therefore, Sir, with your permission suggest a sort

v . (') L]
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&f a compromise between the two parties | I would say, if the Government
accepts that compromise, that in ordinary cases copies should be sllowed
to the accused, but if the Magistrate or the trying Court, for special reasons
$0 be recorded, thinks it inexpedient to allow copies of such statements to the

sageused, he may have the power of refusing the same to him. I think a
compromisg of this kind would suit both sides, and ought to be accepted
by the Government as well as by my friends on this side. *

-Mr. T. V. Beshagiri Ayyar: Sir, the section under discussion is of such a-
far reaching character that it is desirable to clear the air to some extent,
especially as regards one answer Which fhe Honourable the Home Member
gave regarding the objection put forward on this side. The answer was this;
if there is to be a detection of crime—and that also was voiced by the last
speaker—if the statement made by one of the witnesses is in the hands of the
counsel for the defence, the probability is that the accused will know who
are the persons who gave the information; that may lead to unsavoury
consequences so far as the persons who gave the information are concerned.
Bir, the answer to that is very simple. Ordinarily speaking, a statement
recorded by the police must be relevant to the case which is to be put
up against the accused. 1f there is to be any information regarding the origin
of the crime, and regarding the complicity of others in the crime, that
matter would probably go into the diary and not into the statement recorded
for the purpose of proving a oase against the particular accused. If we
make this difference, namely, that the statement must be confined as far
as possible to the case to be charged against the accused, and any extra
information that may be obtained during the course of the inquiry regarding
the origin of the erime, regarding the existence of a conspiracy and so
on, should find a place in the diary, there would be no difficulty in aceept-
ing the amendment. If, on the other hand, you refuse to give the accused
 copy of the statement, the result of it will be that he will have to be

ping in the dark, he will not know what evidence has been given against

im, and he will have, as pointed out by Mr. Ginwala, to ask his counsel
to put a large number of questions which will take more time of the Court
than is necessary. Executive instructions can be issued to the police to
take down in the statement, only such facts as are relevant to the case
under inquiry and to relegate to the diary all the information which will be
required for the purpose of following up the clue and finding out where
n particular conspiracy has been h;_itched_and where fhe_ conspirators are
to be found. In that way information which you are anxious to safeguard
and keep back from the sccused can be very easily kept back, and infor-
mation which it will be necessary for the accused to have for the pur-
poses of defending himself will be available to .hlm. Sl}', one inconvenient
question was put by Mr. Pyari Lal, and that is, what is _the object of the
Crimjnal Procedure Code if you are going to keep back m'formatmn from
the accused which would enable him to defend himself? There has been
no answer to that. After all, the object of Criminal Procedure Code is to
enable the accused to defend himself. It was stated by the Honourable
Sir Henry Moncrieff Smith that the result of compelling the Court to give
copies of the evidence will be that the police will only note dovyn a very
meagre statement and that would be of no use to anybody. S8ir, I take
it the police willebe acting honestly,—that the police are not dishonest.
1 take it that the police, if it is good, will be recording 5111 the statements
* which have been made by a witness relevant to the inquiry and it is
that statement which it _is gecessary for the accused eto have, in order to
enable him to show thaf the witness h.as not been speaking truth. Sir, it
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will also have this further effect. If a witness kn®ws that he will be con-
fronted by the statement previously made by him he will take care to
speak thp truth; if on the otber hand he knows that there is no chance oft
hxwv:ous statement being used against him, he will boldly speak false- *
boods, and he will not be inclined to place the true facts of tho case be-
fore tht Court. Therefore, the amendment will have a good effect also upon
the witness. Sir, there is one other aspect of the case as to which 1 take
a very different view from others who have preceded me and it is this.
I consider it is 'a misfortune that in this country the Magistrate is given
the discretion either to refuse or to allow any portion of the statement to
be given to the acoused. What is the result? Supposing the Magistrate
is honest. He is asked by the accused on information which he has
dbtained 'from elsewhere to look into the statement and to find out whether
there is anything in it which is favourable to him. The Magistrate finds
that there is nothing favourable but a great deal that is unfavourable to
him. What is the position of the Magistrate? The Magistrate ought to
keep an open mind until the whole of the evidence is recorded; and he
must be in a position to judge impartially between the accused and the
Crown; but where he has got some information which he considers is pre-
judicial to the aceused and not favourable to the accused, can a second or
third class Magistrate be expected to wipe out from his memory all that he
has learnt from the statement, and could he be expected to judge as be-
tween the complainant and the accused and fairly,—if this information is
kept back from the acoused and at the same time the Magistrate is allowed
to pursue it; 8ir, in every other country the Magistrate is asked to keep hin
mind altogether free from anything which has not been recorded and
which will not be part of the evidence of the case on which he is to give
his judgment. Per contra, this section enables the Magistrate to look into
the diary and to find out whether it is favourable to the accused or un-
favourable to him. If he considers it to be favourable and if he considers it
i« in the interests of justice that the accused should have it, then he is
directed to give a copy; if he considers it unfavourable, certainly his mind
wil be prejudiced and the accused will be all the worse for having made
the request to the Magistrate. UUnder those circumstances, the digeretion
given to the Magistrate to look into the statement and to keep the infor-
mation to himself without furnishing a copy to the accused is likely to be
prejudicial both to the Magistrate and to the police. I am speaking of
the statement, not the diary. Under these circumstances, Bir, it seems
tn me that the provision as it is proposed to be enacted is mnot in the
interests of justice. On the other hand, I think it is likely to stand in the
way of the accused getting fair play and is also likely to make the position
of the Magistrate very irksome. For these reasons, 8ir, I think the
amendment which has been moved is a very reasonable one and should be
accepted by the House.

Dr. Nand Lal: Sir, the desire of the House, in the main, is that the
discretionary power of the Magistrate or the court may be taken away and
that s right may be given to the accused that he may obtain copies of the
statements of those persons who have been called as witnesses against him
in that prosecution. Now, Bir, there are Magistrates and Magistrates and’
there are courts and courts. There is no doubt about it that some Magis-
trates are very efficient and very conscientious. But the Honourable the
Home Member cannet deny the correctness of the Proposition that there are
some Magistrates and some courta.who are not effigient and who do ‘not

«
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riorm ‘their. duties conscientiously. Now, the desire of the Assembly is
that no room for doubt should exist and thht those who are not efficient and
are not conscientious may be made to perform their dities in a certain
fixed manner. That is the real object of the House. The House is not

o bropared to say in a sweeping way that the whole judiciary is inefficient.
- That is nqp the object of the House. The object of the House, I may be
allowed to repeat, is simply that the grievances which are occupyipg the
mind of the public in these days may be redressed, and the easiest method
of extending redress to them is by taking away this discretionary power
from Magistrates and courts. Now, the Honourable Mr. Tonkinson said
that there will be a mass of irrelevant evidence . . (Mr. H, Tonkingon:
¢ No ”’) a mass of irrelevant things brought on to the records cf the police,
namely, persons, to whom questions may be put by the investigating officer,
may make reference to things which have no concern with the case, and the
answers, given by them to the investigating officer, may expose them to
prosecution. May I invite his attention to the provision which is incorporated
in sub-section (2) of section 181 of the same Code: T

* Buch person shall be bound to answer all questions relating to such case put to
him by such officer other than questions the answers to which would have a tendency

to expose him to a criminal charge or to a penalty or forfeiture.'

Therefore the fear which has been, entertained by, the Honourable
Member seems to have been misplaced.

The other ground which was advanced by him was that the police
diary, for all intents and purposes, will be placed in the hands of the
accused. In reply to that I may say st once, it ‘will not happen at all.
The accused will, simply, be entitled to obtain copies only of those state-
ments in regard to which witnesses are called. He has not got the right to
ask for copies of the statements of all the persons who have given answers
to questions put by the investigating officer, namely, only of the statements
of those witnesses who will be called by the prosecution. * This proposi-
tion, therefore, 8ir, will advance the cause of the administration of justice;
the witmesses who come before the police officer investigating a case will
realize their responsibility, they will know that a copy of the statement
which they are making before the police, can be obtained by the accused
and they will be subjected to cross-examination; they will consequently
speak the truth and know that if in their depositions in court there is
any contradiction, that contradiction .will be brought on the record under
the provisions of section 145 of the Evidence Act. They will therefore be
induced to speak the truth. But in the present condition of the law in this
behalf, they do not ecare; they, in some cases, regard themselves as irres-
ponsible men who can make any statement they like. To my mind
the procedure, proposed, now will improve the administration of justice
and the statements recorded by police officers will become more accurate.

The other ground, which has been advanced on behalf of the opposi-
tion to this amendment, 15 that it will be very inconvenient and the work
of the courts and Magistrates will be impeded. Of course there is some
force in that; it will not be so convenient as it is now; work will not be
done so expeditiously as it is done now. But, Bir, consider the advantage
which the Government will derive—an advantage of sterling worth; for
justice will be doge; there will be no room for injustice. Is not that a
good return, Bir? Even if two hours more are spent in arriving at the

lusion, I think that expenditure of time may be considered as

* corract coné ;
worth while. So, on the ground of convenience, or on, the ground of ex-

pedition, I may say, the bpposition has.got» no case.
B2

. L] . -
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Then the Honourable Sir Henry Moncrieff Smith said, *‘ Obh, then the
police will not do their duty; they won't put many questions to witnesses;
they will simply put down a line or two giving the gist of the whole thing.’’.
Why should we grudge that? If the police officer writes his diary in full ¢
and the statements in a brief manner, that will save public time. 80 on
that ground also the opposition has no case.

'Then the Honourable the Home Member took this exception, namely,
that this amendment will not be of any utility, because, confidential docu-
ments will be open to the public through the medium of that accused,
and most probabfy that will spoil the prosecution. In reply to that I may
submit that the statement of the approver is recorded generally by a very
responsible officer, the Superintendent or Deputy Superintendent, and that
is if I mistake not, no part of the investigation within the scope of section
161, Criminal Procedure Code. I think the Honourable the Home Member
will accede to this contention which I am placing before him in reply to
his argument. In the seccnd place, that statement is recorded before the
Magistrate. So the statement of the approver will not, if I think aright,
come within the purview of section 162.

.

On these grounds, in brief, I support this amendment which speaks for

itself and will be very useful both to the public and to Government. 1

trust that the Government Benches will accept the recommendation of
the amendment.

Mr. P. B. Haigh (Bombay: Nominated Official): 8if, I venture to
suggest that after this lengthy debate the question before the House has
narrowed itself to two points of importance. - The first point for the House
to decide is whether these statements recorded by the police can safely in
the interest not only of the accused but of other witnesses and of the
maintenance of peace anl order, be practically made public, and if the
House is of the opinion that this canngt be dyone. that such statements
cannot without any restriction be made public, to what extent it should
be permitted and who is to regulate it. Now, Sir, with regard to the
first point, I trust the House has listened with attention to the remarks
that fell from Mr. Hussanally. Mr. Hussansally spoke as a stipendiary
Magistrate of many years’ standing and also as an Honorary Magistrate.
He spoke as one having full knowledge of police methods. He said that
io his opinion many subordinate Magistrates, especially of the lower
grades, were at times undunly influenced by the police, and yet he said
heé could not recommend that any such statements should as a matter of
course and as a matter of right be practically made public in Court, because
of the grave danger involved to other witnesses in the case or to other
persons whose names may be mentioned in the statement. I hope the
House will take that seriously into consideration, because it is & point
that, I suggest, those who have supported this amendment are rather apt
to overlook. The Honourable Mr. Seshagiri Ayyar stated that the whole
objeet ©f Criminal Procedure is to enable the accused to defend himself.
1 suggest that there are other considerations. There’is such a thing
as the maintenance of law and order, the maintenance ¢f peace, the pro-
tection of innocent persons, the protection of witnesses who honestly give
evidence in the Courts. These are not things to be lightly ‘overlooked
or entirely ignoreds It bas been suggested, that the difficulty can be
overcome if only the police, will record in these sfatgments what is strictly
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relevant to the case; and Mr. Ginwala made some very scathing remarks
on the utter incompetence of a police officer who could possibly include in

* & statement of this kind things that were not strictly relevant to the

o gtatement that the witness now before the Court is about to make in
Court. Rossibly Mr. Ginwala has rever taken part in the investigation
of & crime, (Mr. P. P. Ginwala:™'1 am very thankful for it.”") Well, he
may be congratulated on not having had that unpleasant duty to perform,
but had he taken part in the investigation of a crime, he might not have
been perhaps so scathing iy his remarks upon the unfortunate investigating
policeman. How is a poliz: officer when he begins to investigate crime and
to record the statement of a witness to know exactly what is relevant and*
what is not? He goes to a village where a dacoity or a murder has been
committed. Perhaps a msn comes forward who appears to know a good
deal about what was going on in the village on the night of the occurrence
and for the sake of getting an accurate record of what that man says, not
trusting to his memory, he proceeds to record what the man tells him.
How can he possibly conceive at that stage what is and what is not going
to be relevant to the case? Minutest facts may come out which appear to
have nothinf whatever to do with the case and yet may prove of vital
importance later on. The man may depose, for example, ‘I went the
day before to see about a buffalo  or something of the kind * an apparently
trifling occurrence, which may in the end be the very fact on which
detection is based. It is alisurd to suppose that these statements recorded
by the police in the coursc of investigation can refer simply and solely
to just the fact about which the witness will be asked to depose in Court. °
(Dr. H. 8. Gour: '' These are not the statements.”’) I do not under-
stand what Dr. Gour means by saying that these are not the statements.
These are the statements in the case; and these are the statements Dr.
Gour wants to have produced in Court.” Well, Sir, I submit, that if we cnce
grant that these statements must contain much that may be irrelevant to
the immediate statement of the witness that is going to be made in Court,
it is essential that the disclosing of them should be a matter of discretion,
because we cannot take the risk of allowing all these things to be published
and possibly not only to interfere with the detection of the offence itsclf,
but to involve other persons and other witnesses. The Honourable the
Home Member has given a strikingsexample in the matter of the big con-
spiracy case that he referred to, and I do not need to cite any further
examples. That is one very convincing instance of a case in which the
whole statement could not be allowed to be disclosed. Well, in that case,
who is to exercise the discretion?- No other person can possibly do so
except the Magistrate or the Judge. You eannot leave the matter entirely
to the police as to whether they are to exercise a discretion, or to the pro-
secuting counsel. The only person who can be vested with the discretion
is the Magistrate in charge of the case. With regard to these Magistrates,
T venture to make a reference to something that Mr. Rangachariar was
pleased to say. He said that Magistrates ‘* depend for their promotion on
the good will of the District Superintendent of Police,”” and he added
(as an after-thought), and ‘‘ also of the District Magistrate.”” Well, Sir,
80 much has been said in the course of this debate about the influence of
the police ovey Magistrates that I venture to contradict categorically
that statement that subordinate Magistrates depend on the District SBuper-
intendent of Police for their promotion. The Distriat Superintendent of «
Police has nothing whatever to do with the promation of Magistrates.

Laughter.) Honougable Members laugh, but I know . . . (Rao Bahadur
. Rangachariar: *‘ W,° know the c®ntrary '’; Dr. Nand Lal: * Secl"et
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reports are more valuable than the open recommendation of superior
officers.’’) Possibly Honourable Members will allow me to proceed. Pro-°
motions of subordinate Magistrates are made on the recommendation of *
the District Magistrate after consultatjon with the Sessions Jadge; and
the District Magistrate has every opportunity of forming his own opinion
on the work of subordinate-Magistrates. Not only does he see the record
of their cases which he may ecall Tor from time to time, but he hears
appeals from them. Every time they conviet a man they send a summary
* of the case to the Distn'ct%agistrste, and he has every opportunity of form-
ing his own firsthand opinion on their work. He does not, as a matter of
“fact, consult the police at all. I have ‘referred to this matter at some
length because I think too much has been made ¢f the supposed sub-
servience of our Magistrates to the police officers. I do not wish to detain
the House any longer after this somewhat lengthy debate but I trust that
Honourable hzembers will pot, in order to serve the interests of the accused,
be led astray into failing io consider altogether the other side of the ques-
tion and the imperative recessity of protecting the other persons whose
interests may be gravely involved if the publication of these statements
is allowed in the ordinary course of procedure.

Mr. President: Amendment moved: : .

*“In clause 33 . . . .”

8ir Deva Prasad Sarvadhikary: May I have your leave, 8ir, to move an
amendment on the lines suggested by Mr. Hussanally.

Mr. President: The amendment which the Honourable gentleman has
placed before me necessarily can only be moved later on.

8ir Deva Prasad Sarvadhikary: It will depend upon certain words being
deleted on the lines of Mr. Agnihotri’'s amendment.

Mr. President: I am orly pointing out that I cannot put the amend-
ment laid before me at the present moment as an amendment of Mr.
Agnihotri's amendment; it is in substance an alternative, but in fonn
ii cannot be put now, because it comgs at a later stage. The House will
understand that if Mr. rihotri's amendment should be defeated, such
n proposal as the one mads by Sir Deva Prasad Sarvadhikary would still
be in order. But I cannot put one proposal against the other, because
they do not stand together in the same position in the clause.

(An Honourable Member: ‘* The question may now be put.'’)

Mr. N. M. S8amarth (Bombay: Nominated Non-Official): May I speak
o1 Mr. Agnihotri’'s amendment? I fully appreciate the difficulties which
are at the bottom of Mr. Agnihotri's amendment and the arguments of those
who have supported it to meet them, but I put it to the House, do they or
do they not appreciate slso the strength of the argument that to make it
obligatory to give a complete copy of the whole of the statement made
would, in the interests of justice and on grounds of expediency, be some-
times  undesirable. I am not drawing upon my imagination; I can recall
a case in which there was a statement’taken down by a police officer of
about 40 pages, in which the names of five different public men were said
tv have been involved, and it would have been, unfair to these men if the
giving of a copy of thet whole statement were mide, obligatory. I trust,
therefore, that a uig media will betfound aqoeptable to- the Members ol



.. THE CODE OF CRIMINAL PROCEDURE (AMENDMENT) BILL. 1748
Yhis House, as suggested by Mr. Hussanally, in some terms which will male
it ordinarily obligatory on the Magistrate to furnish copies, but the Magis-
, trate may refuse to do so for reasons to be recorded by him in certain cases,

, *or may cause extracts only to be given in certain cases and not the whole
statement I trust Mr. Agnihotri will agree to that.

Mr. K. B. L. Agnihotri (Central Provinces Hindi Divisions : Non-Muham-
madan): That will come.in after my amendment has been accepted.

) Mr. N. M. S8amarth: Meanwhile the proposal for a complete copy to be
invariably furnished, which is the nature of Mr. Agnibotri’s amendment, »

should be thrown out.

Mr. President: The question is:

‘“That in clause 33, in the proviso to sub-section (1) insert the words ‘allow
inspection to the accused and .

The Assembly thea divided as follows:

P.
Spenco, Mr. R A.
Tonkinson, Mr.

-

Hussamally, Mr. W. M.
Iu:::nthey Honourable Mr. C. A.

Jumnadas Dwarkadas, Mr.
The motion was adopted.
K. B. L. Agnihotri: Sir, the next smendment Which I beg to move
e is consequential dh the amendment that has just been allowed by
1 »x. the House. If we sllow. wspection of the statement to the

[} »
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|



1id4 LRGISLATIVE ASSEMBLY. [81sr Jay. 1928.

* [Mr. K. B. L. Agnihotsi.] « ¢
-accused, as we have just done, then this clause beocomes unnecessary .and
superfluous, and I therefore propose: ‘ =

+ * That in clause 33 in the proviso to sub-section (1) after the word ‘shall* oatit’
the words ‘ may then if the Court thinks it expedient in the interest of jdstice '."”

Thé motion was adopted. '

. Mr. K, B. L. Agnihotri: Sir, the next smendment which I beg to move -
-ls : ’

“ That in clause 33 in the proviso to sub-section (1) omit the words ° i duly
proved '."’

We have allowed that the statement made before police be shown to
the accused in the Court. Then, when the statements coming from the
police are used for the prosecution, it is not necessary that, for the purpose
of contradicting a witness, the statements should be proved. Therefore,
tar, the words * if duly proved ' become unnecessary and should be deleted.

. 8ir Henry Moncrieft 8mith: Sir, I did not quite follow Mr. Agnihotri's
reasons for cutting out these words ** if duly proved . If the words are
removed—he ®uggests that they are unnecessary—then this copy of the
statement which is furnished to the defence will be used in the manncr
provided for by section 145 of the Indian Evidence Act. Perhaps Mr.
Agnihotri suggests that section 145 lays down that the statement must
he proved. This is what section 145 of the Evidence Act does say: ‘‘ but,
if it is intended to contradict him by the writing, his attention must, before
the writing can be proved, be called to those parts of it which are to be
used for the purpose of contradicting him.’’ Therefore, section 145 clearly
contemplates that the statement must be proved though it does not actually
rcquire it, and it is necessary to retain these words in section 162. The
removal of the words will simply mean that any stetement made to the
police officer, though it may be proved or may not be proved, can be used
to contradict the witness. That, surely, T think the House will realise,
will be extremely dangerous.

The motion was negatived.

Mr, President: The question is that clause 88, as amended, stand part
of the Bill.

The Honourable Sir Malcolm Halley: May I suggest that the further
consideration of this clause be postponed. Many of my friends here have,
1 think, a feeling that it is justifiable, in view of the previous decision of
the House, to place on the Bill some proviso which would obviate the
danger, to which many of us referred, of the: whole of the statements
rcferring to a large number of transactions being handed to the defence.
From several parts of the House we have heard ‘an admission that that
woiild be dangerous; and I suggest that the consideration of this clause be
not completed until we have had an opportunity of considering the advisa-
bility of inserting some such proviso. :

Mr. President: The original question was: ’
“ That clsuse 33, as amended, do stand part of the Bill,”‘ )
since which an amendment has been moved: ¢ .

e

“ That further consideration of clausé 33 be postponed.”
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8 The question 1 have to put is that theé amendment be made.
The motion was adopted.

e ., Mr. K, B. L. Agnihotri: Sir, I beg to move:

“ That i} clause 34, sub-clause (i) omit all words commencing from the words * and
mny Magistrate ' to the words ‘ Government may ".” *

L]

This clause 84 of the Bill provides that the authority may be given
by the Local Government even to a second class Magistrate to record
confessiuns of uccused persons.  The recording of confessions is a very
complicated affair and it 1o lgetter that it should be restricted only to ex-
perienced first class Magistrates and not to other Magistrates. As the
Honourable Mr. Wali Mahumed Hussanally and the Honourable Mr. Pyan
Lal have pointed out, there are Magistrates of the second and third
class who are not quite experienced enough to realise that they are not to
be guided by any outside influence but are to do justice in the case and they
are often influenced by the police. Under section 164 we have provided
for the admissibility of these confessions when they are made before
the Magistrate and have excluded the confessions made before the police.
It is necessary that the sccond and third class Magistrates should not be
authorised to record confessions and this could be done by omittiflg,the words
as suggested in my amendment. Sir, the Honourable Members must be
aware that the complications and difficulties in the recording of confes-
sions have been recognised by the various High Courts. They will find
from the law reports that the confessions recorded even by first class
Magistrates were often not recorded with the proper safeguards, and
care necessary in such cases. Therefore, Sir, I submit that it is undesirable
ang would be very dangerous to extend this power of recording confessions
to second class Magistrates.

With these words I move my amendment.

The Honourable Sir Malcolm Halley: As the House will see, what
the Honourable Member proposes, is that:

** Any Magistrate of the first class may, if he is not a police officer, record any
statement or confession made to him.”

In consequence, no Magistrate of the second class, even though specially
empowered by the Local Government, would be able to record a state-
ment. I do not know whether the Honourable Member, who laid great
stress on the question of confession, realised that that would be the effect
of his amendment. Buch, however, is the effect. The original Bill pro-
posed a distinction between statements and confessions; it contemp]atgd
that any Magistrate could record a statement but only first class Magis-
trates, or specially empowered second class Magistrates, should record
a confession. The Joint Committee, however, went further and limited
the recording of s statement to first class Magistrates and to second
class Magistrates specially empowered in this behalf.

Something may, of course, be said perhaps for special safeguards in
regard to confesgions. They must be recorded with particular care and
by highly responsible Magistrates. That may be the case, but in the case
of statements, is it necessary that the House should show such mistrust
of even second class Magjstrates, even when speaially empowered by ,
Local Governments;,as to refuse to allow them to record statements?
What would be the consequance? Offen these statemgnts are not of the
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highest importance; very often they are not even brought on to the record
of a trial. But that as many Magistrates as possible should be allowed te
record statements is obviously a distinct convenience in the .eourse of
investigation. Take the case of a woman who has merely to teatify to the
simplg fact, that she recognises a particular article or object concerned
in an investigation. The statement is a simple one; and yet the result of
the Honourable Member's amendment, if carried, would ‘be that she would
have to go into, headquarters to record the statement before a first class
Magistrate. That can hardly commend ijself to the House. Second class
Magistrates have powers up to imprisonmeng of six months, and yet you
will not allow them to record the simplest facts testified to by a witness
brought before them by the police—an unreasonable mistrust of the Magis-
trates, an undue hindrance, to the course of investigation, and possible
source of inconvenisnce to witnesses themselves. For that reason, I opposc
the amendment.

Mr. President: The amendment moved is:

“In clsuse 34 in sub-clause (i) omit the words ‘ and any Magistrate of the second
class, specially empowered in this behaif by the Local Government '."

The motion was negatived.

Sir Henry Moncriefl Smith: Bir, before we leave sub-clause (1) of
clause 84, I would like tJ invite the attention of the House to what is
obviously a somewhat serious omission in the clause as drafted by the
Joint Committee. It has till just this moment escaped the notice of the
House. In the way it is drafted, no Presidency Magistrate can record a
statement or confession. I think this is a most serious defect and I would
like to ask the indulgence o the House to enable me to move an amend-
ment which will remedy that defect. The amendment will run as follows:

‘ That in sub-clause (i) of clause 34, before the word ‘ Any Magistrate’, the
words ‘ Any Presidency Magistrate,” be inserted.’’

The motion was adopted.

Rao Bahadur 0. 8. Subrahmanayam (Madras ceded districts and
Chittoor: Non-Muhammadsn Rural): S8ir, on behalf of Dr. Gour, who is
absent, I move that:

* In clause 34 (if) {(a) after the word 'that’ insert the words ‘ he is mot bound
to make a oouloq;ion, and that if he does so'.”

Sir, this clause is practically in force in some Provinces—that is, under
departmental instructions Magistrates are enjoined to tell a person who is
put pefore them to make a confession, to tell him that he is not bound
to make a confession. This clause is intended to give statutory force, to
make it obligatory upon the Magistrate, to.say fgat as well, to tell the
man that he is not bound to make & confession and that if he makes a
confession it will bé used against him. There is no harm in this, it is only
a safeguard.

Mr. H. Tonkinson: Sir, a2 my Honourable friend, Mr. Subrahmanayam,
says, this is one of the precautions which are laid down in some Provinces:
by executive orders as to the course which a Magistrate must take before
he records a confession. It is only one of many instructions which have
been issued to the Magistrates to guard againkt aty sbuse of the recording
of confessions. I do not think, Hir, that any very great purpose would
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b: served by ihserting it ir the section; b8t we have no objection, if that
iv the wish of the House. But, of course, if it is inserted in this place, 1t.
must also be inserted in the memorandum. :

® ,The motion was adopted.

Mr. H. Yonkinson: Sir, that amendment having been adopted, I s.hould
like to move the amendment of the memorandum :

“In clause 34, sub-clause (ii) (b) after the words ‘' that’ insert the words ‘he is
not bound to make a confession and that if he does so’.”’ :

The motion was adopted.

Mr. K. B. L. Agnihotri: Sir, I beg to move:

* That in clause 34 in sub-clause (i) after sub-clsuse‘ (a) insert the following sub-
clause (ua), ‘ aftdr the word ‘ unless’' the words ‘ when satisfied that the deponent
has been free from police influence for at least twenty-four hours and ' shall be

inserted '."’

Sir, under the present clause when an accused is put before a Magis-
trate for recording a confession, the Magistrate may record it. @ What I
wish to provide is that when the accused is put up befare the Magistrate
the accused should be kept away from police custody for about 24 hours
before his confession be rccorded. It may be within the experience of
many of my lawyer friends that when an accused has been brought up
before the court and has made a confession, he often retracts his confession
afterwards,—sometimes before the trying Magistrate or sometirges in the
Bessions Court. This retraction may be due either to his second thoughts
or it may be due to the fact that he is away from police custody; and
some times he confesses betore the police but if Magistrates before record-
ing such confessions put the accused in jail custody and when the accused
appears the next day, he declines to make any confession. All these
things go to show that when the accused is put.before the Magistrate he
is often under the police irfluence. In order, therefore, to do away with
that influence it is necessary that some time should be allowed to enable
the accused to think over for himself as to his best course and whether
or not he should make a corfession. Therefore I propose for the acceptance
of the House that the insertion be made and the accused be allowed at
least 24 hours time free from police custody before his statement is

recorded.

The Honourable Sir Malcolm Hailey: We should all agree that a con-
fession made directly under police influence (to use Mr. Agnihotri’s words)
ought not to be admitted in evidence at all; on that we should all
sgree. Mr. Agnihotri seeks to prevent this by providing that no confession
shall be recorded unless the deponent has been free from police custody
for 24 hours; but let us see in what terms he proposes it. The deponent,
he says in his amendment; shall have been free from police influence for
21 hours. I do not know how he seeks to define influence; nor how he
will set and limit on the duration of the effcets of a threat or of force. He
supposes that the magistrate will have such psychological skill that he will
be able to probe ipto the mind of an accused person—a mind disturbed
and unbalanced by the recent commission of orimes and by arrest—and to
sdetermine exactly at what time, to the very second, the effect of such a
threat or such inducement hgs passed” away. An indupement in itself is
not an easy thing to defin®. 3 have had the curiosity to look into & com-
mentary on the Evidence .Act, and I saw that the- dls.cus.sion on what.

.
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oonstitutes. inducement, oocupies some four or five pages; the .effect of
-influence, if it could be defined would, I imagine, establish a case law whish
would oecupy not five but twenty-five pages, But that is the sort, of
problem which he prdposes to set before the Magistrate. .

_ Mr. K. B. L. Agnihotri: I will put in ‘ custody ' instesd of * influence °
if ypu like.
The Honourable Sir Malcolm Hailey: I do not like it at all; and wish
to point out that when Mr. Agnihotri sets out to draft amendments to a
Code of this complexity, which has stood so long in the Statute Book, he
‘sbould exhibit more thought if he is to avoid the mogt obvious and glaring
mistakes. However 1 shaf not further mgue the question of influence;
because the Mover has already given it up. One could have developed,
had it been necessary, a sufficiently interesting and even amusing argument
on the subject. He would now, recognizing his mistake, propose that the
aeponent should not have been within police custody for 24 hours. There-
fore, if the police find a murderer red-handed and glorying in his crime and
bring him immediately before a magistrate, that officer 18 not to be allowed to
rccord his confession. Again, will Mr. Aguibofri tell me how his stipula-
tion is possible in practice? The magistrate has a man brought before him
by the police. This will not do; he must send him to the jail. Mere he
must wait till 24 hours are up. But who, Bir, will bring him from the juil
but the police? The magistrate is here again at a stop; he must send him
back to jhil until he can be brought back thence by some other agency,
or keep him in his court for 24 hours in order that he may not see a police-
man before his confession is recorded. It will all end in one thing only,
the magistrate will in every case have to go to the jail to record a confession.
Is all this reasonable? I. is so unreasonable that I would again attempt to
bring home this lesson to the Honourable Member, that a little more
thought, a little more care, a litt'e more prevision is required in attenipting
te: modify a code which has served our purpose 8o long. I have answered
Mr. Agnmibotri; but lest any one should think that there remains the shadow
of substance in what he says, I would refe: the House to the very ample
guarantees and safeguards that are provided already under section 24 of
the Evidence Act in regard to confessions, and those safeguards ought to
be sufficient.

The motion was negatived. -

Rao Bahadur T. Rangachariar: Bir, this section 164 deals with the
statemente and confessions made to magistrates at any time before the
commencement of the inquiry or trial. If they are accused persons they
make confesgions; if they are witnesses they make statements; but an
accused person may make a statement which may not amount to & confes-
gsion. We are now concerned with a magistrate who really takes part in an
investigation, as is were, who assista in _the investigation 9{ 8
crime, pot the Magistrate who actually tries the oase. This is
because this section deals with cases at.any titme, i.e., either-during
investigation or at any time afterwards before the corgmencement of the
inquiry or trial. The object of my amendment is that any oral-statement
vhich may be made by the accused person to a magistrate who*
i¢ taking part in this way in an ifvestigation should net be used against
the accused person. 1 have come ncross cdhes where the provisions
of this section have not been cemplied with. Btill the magistrate who
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Logds the inquiry as it were in the coursg of the investigation prior to’
inquiry or trial sometimes gives evidence that the accused told me so and
g0, probably to eontradiet the defence which the accused may put forward
leker on. Bupposing in the course of the investigation, the accused person
i pasunlly asked by the magistrate and he says something to the magis-
trate, that statement is sometimes .used .against the acoused person at the
trigl or inquiry, I want to prevent the use of such statement and'I do.
not want the accused person’s statement to be brought in against him—that
i3 as amounting to admissions but not amounting to confession. Of course
if they amount to a confession, then they should be recorded in the manner
required for a statement under section 864 and, under section 91 of the
Evidence Act, oral statements cannot be used in evidence. I am quite
alive to that, but there may be oral statements which may be used against
the accused person but not amounting tc a confession. In such cases
sections 364 and 164 would not apply and it is not safe to rely on the memory
of a magistrate who goes and takes part in an investigation or assists the
police in investigating the crime and it is not safe to allow that evidence:
to be used against the accused person. That is the object of this amend-
ment. Of course confessions do not require this clause. It.s only state-
ments which do not amount to confessions which will come under this
saving clause which I provide and therefore I move, Bir, that to clause 34
the following sub-section be added, namely :

* To clause 34, add the following sub-clause at the end :
¢ (iif) After sub-section (3) the following sub-section shall be inserted, namely :
‘ Oral statements made to Magistrates by accused persons shall not be admissible
in evidence against them unless the provisions of this section art complied with '."
The Honourable Dr. Mian 8ir Muhammad S8hafl (Law Member): Sir,
under the main section, as my Honourable friend has admitted, it is only
the confessions made by accused persons that are recorded in the manner:
prescribed.  If the amendment which my Honourable friend seeks to intro-
duce into the section were accepted by the House, it would mean that
a Magistrate, during the course of the investigation, would be bound to
record any and every statement that an accused person may make to him,
whether it amounts to a confession or not, before he is able to make any
statement in court with regard to such statement. I submit that neither
the ends of justice mor any principles of law justify the enactment of
such a provision as this by the Legislature. My Honourable and learned
friend said that he had come across cases in which Magistrates had made.
statements in order to contradict what the accused stated in court, that
is to say, they have stated that on a certain occasion during the investiga-
tion the accused had made such and such a statement. That may or
may not be. When the Magistrate makes a statement like this in the
witness-box he is just as much a witness as any other person produced as
a witness by the prosecution. That statement by the Magistrate is subject
to cross-examination by the accused and the counsel for the accused just
as much as the statement of any other witness. If the Magistrate has
told a lie, I have no doubt that the court will be in a position to judge
for itself whether it gught or ought not to believe that statement. But
to say that no Magistrate shall be allowed, practically it comes to that, to
make any statement as a witness during the course of the trial with
regard to statements made by the accused to him, statements other than
* confessions, ig, I submit, carrying legislation a little too far. Such a provision
introduced in an Act woyld be unreasonable and the 'Legislature is pre-
sumed to be reasonshle in all the proyisions that it may enact into a
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Statute. It seems to me, Bir, that when you remember that the witness
who is deposing to an oral statement made to him by an ascused pereon is
not a police officer, is not even an ordinary witness but is & Magistrate, whe
prima facie at any rate is believed to realise the consequences, the seriqua
consequences of any statement that he may make in the #itnmess-box
aga.m.gt an sccused person, surely to exclude the Magistrate's statement,
unless the oral statement to which he is deposing has been reduced into
writing by him during the course of the investigation, is I respectfully
submit somewhat unreasonable and I would earnestly appeal to my Honour-
able friend that the administration of justice will not be promoted if &
provision of this kind is introduced in our Code. -

Sir Henry Moncrieft 8mith: I wish to add two words to what the Honour-
able the Law Member has said. Mr. Rangachariar has argued one amend-
ment and then at the end he moved another. He explained that his inten-
tion in this amendment is to confine its operation to oral statements made to
Magistrates by accused persons in the course of a Magisterial inquiry and he
argued that they should not be admissible in evidence against them, unless
the provisions of this section are complied with. Now, Mr. Rangachariar's
amendment merely says that oral statemepts mede to Magistrates by
accused persons shall not be admissible in evidence. Bir, ?‘wsnt the
House to realise how wide that is. I do not know whether Mr. Rangachariar
has forgotten section 842 of the Code, which lays down how oral state-
ments to Magistrates are t be dealt with. An oral statement is always
an oral statement, if made by word of mouth, even though it has to Ke
reduced to writing under section 164 or 864, and an oral statement made
in the course of the trial therefore under section 842, according to Mr.
Rangachariar’s amendment, could not be used against the accused unless
all the provisions of this section had been complied with. It is not this
section that has to be complied with but it is sections 842 and 864, which
have to be complied with in those cases. Bection 842 is the section which
enables the eourt to examine the accused for the purpose of explaining the
circumstances appearing in the evidence against him and sub-section (8) of
that section says:

‘“ The answers given by the accused may be taken into consideration in such
inquiry or trial and put in evidence for or against him in any other inquiry into or
trial for, any other offence which such answers may tend to show he has committed.’’

Mr. Rangachariar’s amendment is a direct contravention of that pro-
vision of sub-section (3) of sectipn 342. I have one more point to make
with regard to this amendment. Section 538 of the Code deals with the
admissibility of confessions and statements made under section 164, and
if Mr. Rangachariar wants to add anything to the provisions of the Code
in that respect the amendment should be in section 533 and not in section
164. The present amendment is far too wide, is not confined to state-
ments made under section 164 and covers any conceivable sort of state-
ment made by an accused person to a Magistrate, and to require that
the provisions of section 164 should be complied with in all cases is I think
entirely unnecessary, if not ridiculous. .

Mr. President; The amendment moved is: ¢
““ To clause 34, add the following sub-clause at the end :
‘ (iii) After sub-section (3) the following mub-section shall he inserted, namely :

(4) Oral statements made to Magistrates by accusetl pevsons shall not be admissible
in evidence against them unless the prov"aions of this sectiotr are complied with ’.""
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.T.he. question is that that amendment be made. ?
The motion was negatived.

, Mr. President: The question is that ,clause 84, as amended, do stand
part of the Bill. )

The mogion was adopted.

*The Assembly then adjourned for Lunch till Twenty Minutes to ’,l‘hree
of the Clock.

The Assembly re-assembled after Lunch at Twenty Minutes to Three
of the Clock. Mr. President was in the Chair.

MESSAGE FROM THE COUNCIL OF STATE.

Mr. President: The Secretary will now read a Message received from the
Council of State.

Secretary of the Assembly: From the Secretary of the Council of State
ton the Secretary of the Legislative Assembly. The Message runs as
follows :

** Sir, I am directed to inform you that the Message from the Legislative
Abdsembly to the Council of State desiring its concurrence in a motion to
the effect that a Bill to provide for the creation of a fund for the improve-
ment and development of the growing, marketing and manufacture of cotton
in India be reforred to a Joint Committee of the Council of Blate and the
Legislative Assembly and that the Joint Committee do consist of twelve
Members, was considered by the Council of State at ite meeting to-day
and that the motion was concurred in by the Council of State.

““ 2. The following Members of that body were nominated to serve .on
the Joint Committee, namely: '

The Honourable Sir Maneckji Dadabhoy,

The Honourable Mr. Purshotamdas Thakurdas,

The Honourable Mr. Lalubhai Samaldas,

The Honourable Sardar Jogendra Singh,

The Honourable Khan Bahadur Nawab Muhammad Musammil-
ullah Khan, and

The Honourable Mr. Sarma.”’

Mr. J. Hullah (Revenue and Agriculture Secretary): In connection with
that Message, Sir, have I your permission to make a motion in order to
complete the Committee?

Mr. President: Yes.

Mr. J. Hullah: I move:

« That the following gix Members of the Legislative Assembly be nominated to
serve on the Joint Committee to consider and report on the Bill to provide for the
creation of a fund fog the improvement and development of the growing, marketing
and manufacture of cotton in India, namely :

. Mr. T. V. Beshagiri Ayyar,
Baba Ujagar Bingh Bedi.. N .
Mr. Jsmnadas Dwarkadas,
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Captain E. V. Sassoon,
Mr. J. N. Mukherjee, and
the Mover.” s . .

Mr. President: The question is: et

*

*“ THat the following six Members of the Legislative Assembly be nominated ‘to
serve on the Joint Committes to comsider and report on the Bill to provide for the
creation of a fund for the improvement and development of the growing, marketing
and manufacture of cotton in India, namely : :

Mr. T. V. Seshagiri Ayyar,
Baba Ujagar Singh Bedi,
Mr. Jamnadas Dwarkadas,
Captain E. V. 8assoon,
Mr. J. N. Mukherjes, and
Mr. J. Hullah.”

The motion was adopted.

THE INDIAN OFFICIAL SECRETS BILL,

The Honourable Sir Malcolm Halley (Home Member): Sir, I beg to
present the report of the Select Committee on the Bill to assimilate the
law in British India relating to Official Secrets to the law in force in the
United Kingdom. °

THE CODE OF CRIMINAL PROCEDURE (AMENDMENT) BILL.

Mr. President: The Assembly will now resume consideration of the Bill
further to amend the Code of Criminal Procedure, 1898, and the Court-fees
Act, 1870.

Rao Bahadur T. Rangachariar: Sir, to facilitate business, some amend-
ments of mine which have been put in have been redrafted by the depart-
ment, most of which I accept; only they have not accepted some portions.
Therefore, 1 propose, with your permissiof to move them in parts, 8ir. The
first amendment relates to section 165, and I move it. It reads:

“ That in sub-clause (1) of clause 35 in the proposed new sub-section (1) for the
words * in the diary hereinafter prescribed relating to the case * the words ‘ in writing *
be substituted.’’

The object of this amendment is, 8o far as the search records go, they
need not be embodied in the diary of the case. The object of the proposed
amendment is, in oase it is made in writing, not in the diary, then copies
can be frecly given to the persons who are entitled to copies. If it is made
in the diary, there may be objection to showing the diary or giving copies of
the diary to the persons interested. Therefore, there is no object served in
maintaining the words ‘“ in the diary hereinafter prescribed relating to the
case.”’ I therefore move that the words ‘' in writing "’ be substituted.

Mr. President: Clause 85. Amendment moved: a

v b-clause (1) of clause 35 in the proposed new sub-section (1) for the words
‘in &: :!uinr; :orei(m)ﬁ‘.cr prescribed relating to the'cne" the words *‘in writing ' be

substituted.”’ »
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. Rr.*H. Tonkinson: Sir, I accept that amendment.
»
M. President: The question is that that amendment be made.
+ The motion was adopted.

T *Rao Bahadur T. Rangachariar: I move my next amendment, Bir, which
is as follow§: .

‘“In clause 35 (i) after the word * helief ' insert the words ‘and specifying thersin
the thing for which the search is to be made."”

Mr. President: It is on the printed paper.

Rao Bahadur T. Rangachariar: Yes; it is there. The word ‘ and ' is
not there. I add the words *“ and specifying therein the thing for which
the search is to be made *'. Honourable Members will remember that the
scheme of the Code as regards searches is three-fold, First of all you can
obtain warrants for search.

Mr, President: The Honourable Member wants to have the words
" therein ' as referring to the writing and not to the diary?

Rao Bahadur T. Rangachariar: Yes.

Mr. President: It has been suggested to me that the amendment ought
to run '’ and specifying in such writing "’

Rao Bahadur T. Rangachariar: 1 accept it. Probably it is more correct.
As I was stating, the scheme of the Code is when a thirg could not be got
at under section 98, the Magistrate is empowered to issue a search warrant
for the production of any document or thing which is required for the
purpose of a case, and the Magistrate is also empowered under section 105 to
make a search himself for which he could issue a search warrant. Section
165 deals with cases where the police themselves can search without a
warrant, in urgent cases where it may not be possible for them to go to the
Magistrate to get that warrant, where perhaps the thing might disappear
and all that. Therefore the Code provides that the police themselves may
have the power in certain cases. Now, the gection as it stands would enable
n general search to be made of the person’s house As the section stood
originally in the Code of 1898, Honourable Members would remember that

the language there was;

“ YWhenever an officer in charge of a police-station, or a police-officer making an
investigation, considers that the production of any document or thing is necessary to
the conduct of an investigation, into any offence which he is authorized to investigate,
and there is reason to believe that a person to whom a summons or order under section
84 has been or might be issued will not or would not produce such décument or
thing . ”
then he was entitled to search himself, and the Caloutta High Court and
other High OCourts have held that under this section a general search is not
possible, because you can sepreh only for specified articles. Apparently
to get rid of that ruling this amendment is made. I think, Sir, that it
is n very vicious thing to allow a police officer to have power to conduct a
goneral search, A policeman has to resort to this method as he believes
he cannot go to & magistrate and get a warrant because time would be

« lost, it is only then the police are entrusted with power to make this search.
Making a search without knowing what it is you are goigg to search for, but
merely to see if you can fmd fomething incriminating in'a person’s house, is
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rot contemplated nor wise*to allow. I think it is not wise to entrust the police
with such power. And this is recognised in the latter portion of this clausg,
even in the amended clause (8) of section 165 where the police officep
authoriges somebody else to make the search where he is unable to de’it.
Under clause (8) Honourable Members will notice he must give the other
persoh an order in writing specifying the thing for which the search is_to"be
nade. So that when this officer has to ask somebody else to do it, he is
called upon to specify the thing for which the search is to be made, and
when he makes the search himself under this clause, why should he not
ke under the same obligation to specify what the search is to be made for?
Ceneral searches ought to be avoided. General warrants ought to be avoided.
And Honourable Members will notice that he has to satisfy himself, before
h¢ takes action, ** that such a thing cannot in his opinion be otherwise
obtained without undue delay.”” The clause itself contemplates that the
raan himself has some information and he thinks that such a thing cannot
be otherwire obtained. Therefore that very clause itself contemplates that
the man must know what it is that he is after, and it will be necessary for
him to record this in writing and forward the record to the magistmate, so
that it will be a check upon irresponsible general searches which have fre-
quently disfigured the police administration in various parts of the.country.
Even as the section stood the police have resorted to general searches, and
the Calcutta High Court and the other High Courts had to come down
upon them and hold such searches to be illegal, and now the intention ot
the Government amendment is to get rid of that ruling. I submit it is no
scund to do that and I therefore move that these words bhe inserted and
specifving in such writing the thing for which the search is to be made.

The Honourable Sir Malcolm Hailey: I do not think that the ruling of
the Calcutta High Court to which Mr. Rangachariar refers carries him quite
.as far as he would lead the House to believe. If I am correct what hap-
pened in that case was, a report of a dacoity had been made and the sub-
inspector of police had been investigating it. A constable was sent to look
for the accused person and get a search witness, and when a search was
made in the house of the accused and while the search was going on the
police party was attacked; certain persons were in consequence charged
with rioting and assault of a police officer in the discharge of his duties.
They were all convicted under these sections. The High Court said that
section 165 refers to a specific document or thing which may be the subject
of & summons or order under section 94. The main argument was that
section 165 did not authorise & search for stolen property in the house of
the absconding offender. The judges remarked (and this is tl'le material
part of the judgment) *' remarkable as it may appear there is no_ other
section, admittedly, which would eover such a search.”” The convictions
for riot were set aside. I do not think that quite amounts to a statement
on the part of the judges so general as was indicated. 8till we may agree
that a warrant should be definite and a seagch should, as far ag possible,
be for o definite object. We have in the succeeding sub-clause, as Mr.
Rangachariar says, certainly provided, that where an investigating officer
has to issue instructions to another officer, he should tell that officer what
he is to search for, though we there put in the words ”.iﬁ) far as pos'mble._
And T would agree myself that so far as possible, it is n.ght that an investi- .
gating officer should state in writing, the ob]?ct for which he is searching.

: e

Rao Bahadur T. Rangachariar:, I accept the addition of those words.
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“ The Honourable Sir Malcolm Hailey:eIf the Honourable Member wifl

aceept that, I will not pursue my argument further; he will himself recog-
nise that there is a very wide range of circumstances under which we could
not insist on a precise statement of the object of search.

R .
‘. President: The further amendment to the amendment movec} is:

® « That the words ‘ so far as possible ’ be inserted after the word ‘ specifying,’ in
clause 35 (i)."

The motion was adopted.
Mr. President: The amendment moved is:
** In clause 35 (1) after the word ‘ belief ’ insert the words ‘ and speci ymg in such

writing, so far as possible, the thing for which the search is to be made '.
The motion was adopted.

Rao Bahadur T. Rangachariar: I do not move the amendment to clause
85 (ii) as printed but I move that:

“ For the words ‘in the diary relating to the case,” the words ‘in writing’ be
substituted. I have already explained .n my former remarks why I wish these words
to be substituted.”

The Honourable Sir Malcolm Hailey: We accept this as a consequential
amendment. .

Mr. President: The amendment is:

* In clause 35 (ii) for the words ‘ n the diary relating to the case’' the words ‘im
writing ' be substituted.’’

The motion was adopted.

Rao Bahadur T. Rangachariar: Sir, I move:

** That after sub-clause (i#f) of clause ?5 the following sub-clause be added, namely =
¢ (iv) After sub-section (4) the following sub-section be added, namely :

* (5) Copies of any record made under sub-section (i) of sub-section (3) shall forth-
with be sent to the nearest Magistrate empowered to take cognizance of the offence:
and the owner or occupier of the place searched shall on application be furnished with
a copy of the same by the Magistrate :

Provided that he shall pay for the same unless the Magistrate for some special
reason thinks fit to furnish it free of cost ’.”

As Honourable Membess will see, the object*of this amendment is that,
as soon as a search is made, an immediate report should be made to the
nearest Magistrate. That is one of the objects. The second object is that
the person whose house is searched should have'copies of the records made
under sub-clauses (i) and (7). Bub-clause (4), as it stands, enables

~  the provisions of section 103 to apply, that is, the general rules

8ru.  elating to searches are made applicable. Under section 108 the
occupier of the place where the search was made gets only a list of the
articles taken, but what 7 want him to get is the reason for the search
which has to be recorded in writing, which has to be sent to the Magistrate,
and he gets a copy tMereof. That is the object of this further sub-clause

(5) which I move, .Sir, as it stands.

Mr. H. Tonkinson: Sir, I accept the amendment. I do not think it is
to explain it any further than has already. been done by my

necessary e
Honourable friend Mr. Bangechariar.
The motion was adopted. . e
° 2, °’
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' Mr. K. B. L. Agaihotri: Sir, I beg to move: ’

** That after sub-section (4) the following sub-section shall be added :

* (5) No search shall be made withuvat having first given an opportunit{y to tife
owner or occupier of the place, if present, for the production of the thing for whiclr
the search is to be made '.” . “!

Sir, we have so far considered that the article that has to be searched
for, should be specified. When we specify the article to be searched for to
any police officer, that officer should, before entering the house ask the
-owner or occupier to produce that article, if possible. If he produces it the
search may be abandoned; if he does not produce it the search may be
made. The objection may be raised on the other side that, if such an
opportunity is given to the owner or occupier it is just likely that he might
hide or conceal it. My object is that it is not necessary to give him such a
long time to produce it. The police might surround his house and ask
him to produce it. If he does not produce it, then they may enter and
search the house. It would obviate much of the inconvenience that is
involved in searches, for irstance, the damage or destruction of his pro-
perty which is involved in such searches. To avoid such things, it is better
that the police officer should, the moment he goes to search a house, ask
the occupier to produce the article for which a search is to be made.

Rao Bahadur T. Rangachariar: I am afraid my friend is under & mis-
apprehension. If you enact this clause, you will be contradicting elause
(1). Clause (1) contemplates that a police officer has to be satisfied that
he cannot otherwise obtain it; then only he resorts to this course, and he
has to record it in writing. That in itself is a sufficient guarantee. There-
fore, it becomes unnecessary and it is a contradiction of clause (1).

Mr. K. B. L. Agnihotri: I beg your permission to withdraw this amend-
ment, Sir.

The motion was, by leave of the Assembly, withdrawn.

- Mr. W. M. Hussanslly: 1 suggest an addition to this section, which
I hope will be accepted by the Government. I want to add a sub-clause
to this section that ‘‘ & police officer before commencing a search shall
offer himself and his party to be searched by the ownmer or occupier of
the house searched.” § .

I suggest this amendment for this-reason, that in several provinces exeou-
tive orders have been issued to all police officers undertaking & search
to offer themselves and the whole of their party to the owner or occupier
to be searched before they commence the search ..

The Honourable 8ir Mealcolm Halley: May I interrupt the Honourable
Member. I submit that it is not fair either to the House or ourselves to
introduce at this stage without any notice of any kind whatever, an amend-

;

ment of a substantive nature. °

Mr. President: The Honourable the Home Member‘takes objection to
the moving of the amendment, of which due notice has not been given. .
1 think I must uphold the objection.

Clause 85, as amended, was added to the I‘Bill.. o .
¢

[} . ‘ ¢
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® Rao Bahadur T. Rangachariar: Sir, I have amended the printed amend-’
ment somewhat, in order to suit drafting requirements. The amend-
ment which I move will run as follows ’
*“ That in sub-clause (2) of clause 36, to the proposed new sub-section (4), the follow-
\nMe added, namely :
“and shafl also send to the nearest Magistrate empowered to take cognisance of the
offence copies of records referred to in section 165, sub-sections (1) and (3)'.”
and

‘ That in sub-clause (2) of clause 16, after the proposed new sub-section (4) the
following sub-section be added, namely :

* (6) The owner or occupier of the L)lace searched shall on epplication be furnished
with a copy of any record sent to the Mugistrate under sub-section (4) :

Provided that he shall pay for the same unless the Magistrate for some special

reason thinks fit to furnish 1t free of cost’.

This follows the previous amendment made in clause 85, and it is
similar to it. I therefore, Sir, move it.

Mr. President: Amendment moved:

* That in sub-clause (2) of clause 36, to the proposed new sub-section (4), the follow-
ing be added, namely : .
* and shall also send to the nearest Magistrate empowered to take cognisance of the

offence copies of records referred to in scction 165, sub-sections (1) and (3) '

Mr, H. Tonkinson: Sir, I accept that amendment.
The motion was adopted.

Mr. President: Further amendment moved :

*“ That in sub-clause (2) of clause 36, after the proposed new sub-section (4) the
following sub-section be added, namely :

¢ (6) The owner or occupier of the ﬂnco searched shall on application be furnished
with a copy of any record sent to the Magistrate under sub-section (4) :

Provided that he shall pay for the same unless the Magistrate for some special
reason thinks fit to furnish it free of cost'.”

Mr. H. Tonkinson: Sir, I accept the amendment.
The motion was adopted.
*  Clause 88, as amended, was added to the Bill.

Mr, T. V. Seshagiri Ayyar: Sir, I move the amendment standing in my
name, which is in these terms:

“In clause 37 (i) insert at the beginning the following :—‘in sub-section (2), after
the words ‘ he may ’ the words ‘ either release the accused after recording reasons for
taking that step"or forward him to a Magistrate having jurisdiction to try him with
his reasons for recommending the release or ' shall be inserted and '.” .

8ir, in this section power is given to a Magistr&t'e who has not himself
t jurisdiction to try a case to order the dete_ntion of an accused in jail
g;- a particular period. Sub-section (2) of section 167 runs as follows:

“ The Magistrate to whom an accused person is forwarded under this section may,
whether he has or has not jurisdiction to try the case, from time to time authorize
the detention of tho @ccused in such custody as such Magistrate thinks fit, for a term _
not exceeding fifteen days in the whole. , ¥f he has not jurisdiction to try the case or
commit it for trial, and considers further detention unnecessary, he may order the
accused to be forwarded to a Magistrate having such jurisdiction.”

But, Sir, no poweJ if given to the Magistrate himself to release the
accused if he considers that ng case ha#® been made out, fox:’ his detention.



1788 ' LEGISLATIVE ASSEMBLY. -  [Blst JaN. 1923,
fe o

« [Mr. T. V. Seshagiri Ayyar.], o

"It may be said that as the Magistrate has got no jurisdiction to try,

therefore, such a power shculd not be vested in him. But, if the House

will turn to section 169, it will find that such powers are given to the*
police. .

The, police can have such powers under section 169, which runs :

€

<1t ufon an investigation under this Chapter, it appears to the officer in charge
of the police station that there is not sufficient evidence or reasonable ground of
suspicion to justify the forwarding of the accused to a Magistrate, such officer shall,
if such person is in custody, reloase him on his executing a boua, with or withoat
sureties, as such officer may direct, to appear, if and when so0 required, before a
Magistrate empowered to take cognizaace of the offence on a police-report and to try
the accused or commit him for trial.”

If the police officer can be trusted $o exercise his discretion as regards
release, I submit that the Magistrate, who bas been given power to order
the detention of a man in jail, can be trusted to direct his release if he

considers it desirable. 1t is for that reason that I have brought forward my
amendment. )

8ir Henry Moncrieft 8mith: Sir, I think some distinction can be drawn

. between the police officer who has investigated the case and who is empower-

ed to release an accused person on bail if he has not found sufficient eyidence,
and the Magistrate to whom the accused person is taken for the purpose of
getting a remand. Mr. Seshagiri Ayyar’s proposal, 1 would point
out, 18 not on the same lines as section 169, He makes no
provigion for bail. It is absolute release he provides for. A
murderer is taken before a third class Magistrate. The only reason
he is taken there is that that Magistrate is the nearest one and the
police have not been able to complete the investigation within 24 hours.
The law lays down that nobody should.be retained in custody for more than
24 hours without an order from a Magistrate. Therefore he comes befors
a Magistrate. Now that Magistrate has very little information before him
with regard to the case at all. He has not got jurisdiction to try the case or
to eommit it for trial, and therefore, 8ir, is it reasonable that that Magis-
trate should be able to release the murderer forthwith and send him away--
not even to take bail? I think the only proper provision in a case like
this is for the Magistrate to report what he has done to the Magistrate
who has jurisdiction in the case and for that Magistrate, who has juris-
diction, then to take such steps as may seem to him proper—either to
rélease the man or to detain him in custody.

~ Mr. Seshagiri Ayyar's amendment, I would point out, will read rather
curiously in the section. As he would put it, it will run:

* If be has not jurisdiction to try the case or commit it for trial and considers
further detention unnecessary he may either release the accused after recording
reasons, for taking that swp or forward him to a Magistrate having jyrisdiction Lo
try: him with his reasons for recommn.ading the release or order the accused to be
forwarded to a Magistrate having jurisdiction.”

What is the difference between forwarding a persor? to a Magistrate and
ordering him to be forwarded to a Magistrate? It %\(F not read very
.well in the section, and T think it is undesirable that a Magistrate who has.
not jurisdiction should be sllowed to release without any security whatever
serious offenders whom he has not power to try or commit for trial. '

The motion was negatived. o
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- Mr. 3. Ramaya Pantulu (Godavari .:1-4‘m Kistna: Non-Mubhammadan
Lilral): 8ir, my amendment runs as follows: !

*In clause 37, sub-clause (i), omit the words ‘and no. Magistrata of the second
class not specially empowered in this behalf by the Local Government ’.”

2 . . . . . .
a.‘hh)tcsent, law is laid down in rection 167, sub-section (1), which runs
us,, follows: ‘ ‘o

** Whenover it appears that any investigation under this Chapter cannot be com-
pleted within the period of twenty-four hours fixed by section 61, and there are
grounds for believing that the accusation or information is well-founded, the officer
i charge of the pohice station shall foithwith transmit to the nearest Magistrate a

copy of the entries in the diary hereinifter prescribed relating to the case, and shall
at the same tume forward the accused (if any) to such Magistrate.'

\Then, the second sub-section empowers the Magistraté to order that the
man be detained in such custody ns he thinks fit, for a term not exceeding
fifteen days in the whole. Well, under the law as it stands any Magistrate
can order the detention of an accused person pending investigation by the
police. The section as it is amended in the Bill takes away the power
froma a third class Magistrate and confines it to first class Magistrates.
In the case of second class Magistrates, it says the power may be exercised
by a second class Magidtrate if he is specially empowered by the Looal
(Government. My amendment would invest both first class and second
- class Magistrates with the power to detain in custody. I move this
amendment in the interests both of the investigation by the police and
of the accused himself. As a .ule only Revenue Divisional officers are
first class Magistrates, and they are in charge of large Divisions. Some
of these Divisions are very large, being in some cases 100 miles from one
end to the other; and if the acoused, in the course of the investigation,
has to be produced before a first class Magistrate for the purpose of
obtaining an order of detention, it will take some time—a week or more to
go ond come back, and during all this time no investigation can be carried
out, Now it is only an order for detention. After all, the case may go before
u socond olass Magistrate, and a second class Magistrate has got the power
of ordering detention in the course of the inquiry. 8o, two things will
have to be dgne, if this section of the Bill stands as it is. Either there
will be long delay caused in the investigation of cases by the police as the
acoused person will have to be takem long distances for the purposes of -
obtaining an order of detention; or the Government will have practically
t« empower all second class Magistrates to exercise ‘the powers under this
section. And if the Government invests all second class Magistratcs,
what is gained? Practically nothinggs gained. I, therefore, think that in
the interests of speedy administration of justide and in order to minimiso
the unnecessary detention of the accused. himself in custody, my amend-
ment should be accepted, so that all second class Magistrates can exercise
the powers under this section.

The Honourable Sir Malcolm Hailey: Sir, Mr. Pantulu has explained the
case clearly to the House. It is not a point on which we ourselves feel
very deeply; but the Bill represents the views of the Joint Committee,
and while naturally preferring their views, we are prepared to leave the

)dccision to the House.

.

Rao Bahadur T. BWiu: Bir, T beg tdnoppose this amendment.
This power of detentien should be givey only to experienced Magistrates.
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I would not even empower Government to empower second class Ma
trates to do this. However, we may trust to the discretion of the G
ernment in this, but let us not catend it further. This period of det
tion in police custody is just the time which is taken advantage of.
extorting confessions and other things. Therefore, we have be +
careful that this power is given only to experienced Magistrates.

The motion was negatived.

Dr. H. B. Gour: Sir, the amendment I propose is to clause 87; &
clause’ (4), which Honourable Members will see, as at present drafted r
as follows: :

‘ If such order is given by a Magyistrate other than the District Mngiatmtcl

Sab-divisional Magistrate, he shall forward a copy of his order, with his reasons
making it, to the Magistrate to whom Lo is immediately subordinate."

The amendment I propose runs as follows:

* To clause 37 add the following sub-clause : -
(ii]i) To sub-section (4) after the word ‘ subordinate ’ the following shall be add.
namely :

‘ who may reverse it and order that a person ordered to be detained in the cust:
of the police shall be committed to jail custody or be released on bail or on his o
recognizance as he may deem fit.”

3

Honourable Members will see that this express power which I proposd®
confer upon the magistrate to whom the proceedings of the police are repo
is necessary and is not implied as might be suggested by the Honoural -
Members sitting on the Government benches. It might be argued th
it is painting the lily and that inagistrates do possess such power und |
section 496 of the Code of Criminal Procedure. But if Honourai
Members will turn to section 490 they will find that the initial words
that section are:

‘* When any person other tban a persin accused of a non-bailable offence is arrest
or detained without warrant by an officor in charge of a police station, or appears
is brought before a Court, and is prep.ced at any time while in the custody of su

officer or at any stage of the.proceedings before such Court to give bail, such persc
shall be released or bail.” :

That is only in the case of a bailuble, offence where bail may be given a
a matter of right. Then section 497 says: ' !

‘ When any person accused of any non-baitable offence is arreited or detaine
without warrant by an officer in charge of a police station, or appears or is brough
before a Court, he may be released on ULail, but he shall not be so released if ther-
appear reasonable srounds for Relieving tMit he has been guilty of -the offence o
which he is e : :

Now, neither of these sections answers the purpose I have in view. The
object of my amendment is to urm the magistrate with jurisdiction not
merely to release a person on bail, but as 1 have pointed out, also to order
that a person ordered to be detained in the oustody of the police shall be
committed to jali custody or be relesased on bail or on his own recognizance
a8 he may deem fit. Now what 1. the object of a police officer reporting
the matter to the magistrate? The section provides that the magistrate
authorising detention under this section in the custody of the police shall
resord Gis reasons for so doing. The magistrate passes a judicial order
that the accused, whether guilty of a cognizable or non-cognizable, bailable
or non-bsilable offeace, might be detained im police custody instead of
being sent to jail custody which is the ordinary rule. A copy of his order

"
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/™ sent to the Magistrate superior to him in jurisdiction under sub-clause
g What is the object of sending up & copy of his order to his superior
. -Micer? The object obviously is that he may satisfy himself as to the pro-
¢'8 riety of the action he has taken in the case; and if that is the object it
Y llows as & matter of necessity that such Magistrate should be empowered
, # reversé that order or to modify it in the manner suggested in my_amend-
»"yent, I think, therefore, Bir, that this is a salutary amendment and should
, "y noccepted by the House.
plot
lgrolfm Mr. H. Tonkinson: Sir, in section 167, in the circumstances in which
in s gre now dealing with, a Magistrate must have recorded reasons in'
o' ariting for the detention of this person. He must then send a copy of his
wder to the District Magistrate or the Sub-divisional Magistrate if he is
Th ot o district Magistrate or a Sub-divisional Magistrate. My Honourable
‘m-riend likened this amendment to the painting 6f the lily; he did however
fit ‘ce that what he was doing was to affect another chapter altogether. He
ca® affecting the chapter of the Code which deals with bail. Sir, when we
. ¥ere discussing an earlier clause on the motion, I think, on the suggestion
tr-of my Honourable &end, Mr. Seshagiri Ayyar, it was decided that we
1, hould postpone con®Meration until we came to consider the bail provisions.
dat, Sir, 18 exactly the position with regard to this present amendment.
G-t would like, however, to draw the Honourable Member's attention to the
. ¢l fact that he was reading section 497 as it stands in the Code to-day and
ai ot as it will stand in the Code, if this Bill ever does become law. Let me
of Mad section 497 which deals with the release of persons accused of non-
fir whilable offences. As it is proposed to be amended by this Bill:
of @ ‘* When any person accused of any ngu-bailable offence is arrested or detained with-
¢ APt warrant by an officer in charge of a police station or appears or is broyght before
, Court, he may be released on bail, but he shall not be so released if there appear

hasgasonable grounds for believing that he hie been guilty of an offence punishable with
ob reath or transportation for life :

. ~
g~ Provided that the Court may direct that any person under the age of 16 years or

0! oy woman or any sick or infirm person accused of such an offence (i.e., an offence
a Junishable with death or transportation for life) shall be released on bail.” - |

Hl

« “'Docs, Sir, my Honourable friend intend by his amendment to modify these
t “already very startling provisious as they stand in the Bill? Does he intend,
v Bir, to suggest that if a man is accused of an offence punishable with death
u'or transportation for life and further if there are reasomable grounds for
¢ believing that he has been guilty of such an offence, that then it is neces-
v.sary to give here, in another provision which deals with another subjeot
f'altogether, power to the courts to release him? I think, Sir, the amend.
\;ment is entirely unnecessary, quite misplaced, and I would suggest to my
1 Honourable friend that he should withdraw it. .

" The motion was negatived.

-

Mr. President: The question is that cluuse 37 do stand part of the Bill.
The motion was adopted.
Mr. President: The question is that clause 38 do stand part of the
Bill. °
The motion yas adopted.

. Mr. K. B. L. Agnthotri: Sir, I beg to move:

“ That after cluuse 38 insert the following clause 39 : .
* 39, In the proviso gto 'soction 171 of the ssid Code after the word and figures.
‘ nection 170 * the words ' and declines Lo gie his proper address ' shall be inserted "."
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‘Sir, dection 171 was dealt in clause 39 of the Bill before it was sent to the
Joint Committee but that clause 39 was omitted by the Joint Committee
and I therefore propose that olause 89 be re-inserted and that the amend- ~
ment which I beg to move be entered. Section 171 requires that a cqpe’
plainant or witness, refusing to attend or to execute a bond for appearance
in court on the day on which the police case be put up, be takep intd
custody and sent to the court in custody. 1 beg to propose an amicnd-
.ament to the effect that the complainant or witness should not even though
he refuses to execute a bond, he taken into custody but his name and
"address be taken and he may be asked to appesr. If he declines to give
his name and address, he may in that case be arrested and taken in custody.
The practice in the mofussil is that a Government servant or a pubhic officer
is not required to execute a bond or is not required to attend on ti® date
on which the police case be put up but is generally sumnmoned by the
court to appear when the case is taken up for consideration. That is when
‘the police prepare their chalan, they take down the name of the witness
if he happens to be a Government servant and instead of taking any bond
from him or asking him to appear on the day on whjgh the chalan is put
up before the Magistrate, he is required to appear on receipt of smmnmons
from the court. Probably this is done to avoid interference in his duties
and to provide that he should not be required to leave his work unless the
head of the department is apprised of that fact. I suggest that a similar
privilege or concession be extended to a persan whose residence is known
or who himself is known to the police or who gives his proper address to
the police officer. It should not be necessary gor him ‘to appear in court
along with the accused on the date on which the chalan is put up by the
police. He may be summoned later on as is done in the case of the
Government servant. Therefore I submit that though he refuses to execute
a bond to appear on the day when the chalan be put up, he may not be taken
ifito custody unless he declines to give his name and address. With these
‘words I commend my amendment to the acceptance of the House. .

Mr. H. Tonkinson: I do not know whether it is necessary for me to
.argue at length against this amendment. In section 170 of the Code it
wﬁlube seen that the ‘police officer has decided that there is sufficient evi-
dence or reasonable grounds for sending the accused person up for trial.
Then under sub-section (2) he sends to the Magistrate weapons, articles
and so on and requires the complainant and so many of the persons who
appear to such officer to be acquainted with the circumstances of the case
as he may think necessary to execute a bond to appear before the Magis-
trate as thereby directed and prosecute or give evidence us the case may
be in the matter of the éharge agninst the accused. Now, section 171
which my Honourable friend proposes to amend is a section des'lgned in
the interests of the complainant and the witnesses, designed to obviate' sub-
‘jecting them to unnecessary restraint. The proviso, hewever, goes on to
sav that if any complainant or witness refuses to attend or to execute a
bond as directed in section 170, the officer concerned is required to form.n'd
him in custody to the Magistrate. Now, will Honousable Members think
of the stage we have reached. The final charge sheet of the pohce' has
been prepared. A list of witnesses is inctuded in the chfrge shect. That
is laid before the Magistrate with the accused person and also the.witnesses.
That is the ordinary procedure for the beginning m.’ a warrant trial. Th
Magistrate begins the trial at once. Now, atcorling to the amendme
moved by my Honourable friend witness A. rB fs ndt.there,, He Wwas
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‘igan who refused to attend who refused to execute a bond. He merely
gave his pumc «and proper address. What happens then? This witness
may be one of the most important witnesses in the case. In that case all
the witnesses are sent back to their homes and any person who has any
enperience of trying cases as a Magistrate will know how grievously wit-
D:&:S object to being summoned again and again to appear to give evi-
dence in Court. In that sense the amendment moved by my Hongurable
friend is very much ngninst the interests of the class of persons in whose
favour he proposes that it should be made. Take the case of the accused
person. A number of Members of the House have objected very strongly
to placing the accused person unnecessarily under restraint. The amend-
ment that has now been moved would merely have the effect of lengthen-
ing the trial of avery cnse in which a person has taken advantage of the
privilege which my Honourable friend proposes to give to him and that
must always be against the interests of the accused person. I will sug-
gest alsb that the amendment is somewhat inconsistent with section 170,
giib-section (2), which requires a police officer to call upon the witnesses
39to execute a bond. I do not think it is necessary to argue this amendment

%a\ny further. There is 1 submit no doubt that it should not be made.

Dr. Nand Lal: I oppose this amendment -.
(Voices: “ The question may now be put.”)
Mr. President: The question is that the question be put.

The motion was adopted.
Mr. President: The question is:

“That a new clause 30 be added to the Bill, naely :

*39. ln the proviso to section 171 oi the said Code after the word and
‘ section 170 ’ the words ‘ and declines v give his proper address ' shall be inserted ’.”

The motion was negatived.

- Rao Bahadur T. Rangachariar: I beg to move, Sir, amendment No.
154 in a slightly altered form: -

“Thet clause 40 be renumbered 40 (1) and that to said clause the following sub-
claust be added, namely : '

‘ (2) After sub-section (3) of the same section the following sub-section shall be
inserted, namely : ’

*(4) A copy of any report forwarded under thie section shall on application be
furnished to the accused before the commencement of the inquiry or t,ri:iFt

Provided that the same shall be paid for unless the Magistrate for some speci
reason thinks fit to furnish it free ofpcost v g some special

This amendment rolates, Sir, to the supply to the accused person of a
copy of the charge sheet in the case on which he is being prosecuted.
Tuere hus been considersble difficulty in this matter on account of the
rulings of various courts that copies of charge sheets should not be furnished
to uccused persous. Somu courts went to the length of holding that
till the accused begigs his defence, a copy of the charge sheet should not
be furnished to him. It has worked as a great hardship. The accused has
to grope about im the dark as to what case he has to meet, who the
prosecution witnesses are and what their ovidence is going to be. Thjs
amendment is therefore very necessary. Before a case begins, or the
inquiry or trial commencgs, an nccused person ought o be furnished with
8 copy of the charge on which he is. being prosecuted. Just as he is



1764 }' LEGISLATIVE ASSEMBLY. [8lsT Jax. 1028.
Lo @

* [Bap Bahadur T. Rangachariar.] [

turnished with a copy of the complaint on which he is being prosecuted, so
also this cherge sheet is the information on which the Magistrate takes,

cognizance, and it is but right therefore that the d should b ted
‘a copy of it. "8 ' roonse é, ° .e granj ,

Mr..Pregident: The question is that that amendment be made. 4
" The motion was adopted.

“Clause 40, as amended, and clauses 41 and 42 were added to the Bill.

Mr. T. V. Seshagiri Ayyar: Sir, in moving my amendment, I wish to
preface my remarks by saying that I have no doubt the Honourable Sir
Henry Moncrieff 8mith will be able to say that it is a very badly worded
emendment. I move, Sir, thab: ’

‘“ In clause 43 for sub-section (2) of proposed section 185, substitute the following :

‘{2) Where two or more Courts not subordinate to the same High Court have
taken cognizance f the same offence or ¢f an offence which includes the one under the
cognizance of the other Court, any of the High Courts which has jurisdiction cver
either of the subordinate Courts® may direct the trial of such offender to be Keld in

the Court subordinate to it, and on such decision proceedings against such person
in the other Court shall be discontinued '.":

In the section as introduced by the Government there are some very
obvious defects, and it is desirable that those defects should be removed.
It is practically a new section. Difficulty was felt both in Madras and in
Calcutta with the section as it was originally worded, and it is apparently
with the object of removing those difficulties that this section has been
introduced in the form in which it has come before the House. 1. will
mention one or two defects which are on the surface. Section 185 (2) as -
drafted says: ‘' Where fwo or more Courts not subordinate to the same
High Court have taken cognizance of the same offence . . . ' Now
the Government would realize that two Courts in two different places
may take cognizance upon the same facts of two different offences. No
provision has been made for that. For example, upon the same set of -
facts, in one Court a man may be charged for breach of trust, in another
jurisdiction he may be charged for cheating. If you leave the words
‘* for the same offence '’ as they are, a man is likely to be tried twice upon
the same facts for different offences.

Another matter is, there may be a minor offence and a major offence.
A man may be charged for theft in one place. and in some other court
for extortion. Buppose there is a charge of theft in one place and extor-
tion in another, is he to be tried on two ocoasions for these offences in the
two places? These are the defects which I notice in the section as it has
been drafted.

Another difficulty which has been felt in Madras, and I think the same.
difficulty was felt in Calcutta, was this. A charge may be brought against
& person in a particular Presidency where the accused does not reside, and
the prosecution may not be diligently” pressed; in another place where
the accused resides and has facilities for defence, the cirge may be pressed
against him. Why should we restrict the power for ordering stay of pro-
ceedings to the place where the original suit was instituted? If any of the -
High Courts is moved, and if that High Court finds thet it is desirable."
in the interests of the accused that the case should be tried within its
jurisdiction, then all’ the proceedings in the &the? High Court should ,be_
stayed. If you make a provision dfor that, there Wil be no difficulty,
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ut i.f'y‘ou leave the matter where it is, then the accused will be subjected
i0 great inconvenience by compelling him to make the motion in the place
where the charge was originally instituted. After all the convenience of
‘the accused and the faailities he has for defending himself should be
e guiding factor. Therefore, whichever High Court is moved for the
&.pose of stopping proceedings in another jurisdiction, the order passed in
}bat High Court should be binding upon the other High Court. Thdse two
actors should be taken into account; they must be provided for. It may be
better to postpone the consideration of this section for the %u.rpose of bring-
ing in a section which will satisfy the two requirements which I have just
now mentioned. Otherwise the section as it has been worded by the Govern-
ment draftsman will not meet the cases. I move, Sir, the amendment
standing in my name. : '

Sir Henry Moncrieft Smith: Sir, I admit that this is rather a difficult
provision. It was drafted and re.drafted many times before it found its
way into the Bill. My Honourable friend suspects me every time of,
distrusting his own drafting. I must admit, Sir, I found a little difficulty
us to his intention in respect of those words—'‘ an offence which includes
the one under the cognizance of the other Court '’. I understand now
what he means by those words from the remarks which have fallen from
him in moving his amendment. What we have aimed at is as far as
possible to get a rule of thumb for these cases which will bring finality.
That is why we have provided that the first High Court to take action in
the matter should be the High Court within whose jurisdiction the pro-
coecdings were started. There is no particular reason why that High
Court should come in; but .we must start somewhere and that is why we
have sclected that High Court. Mr. Seshagiri Ayyar would leave it to
any High Court to move, but I think that possibly he has not contemplated
the case where both High Courts act simultaneously. It is not at all
impossible. Both High Courts are moved and both give orders, each
without the knowledge of the other; both give orders that the trial should
continue in courts within their jurisdiction; what is the result? The two

. trials come on; there is no getting eway from that. I think, Sir, the clause
in the Bill will obviate that difficulty. At any rate we shall not get
simultaneous orders from two High Courts. The High Courts will take
it in motation; if one won't move then the other will. Mr. Seshagiri Ayyar
thinks there will be some difficulty sbout the words used at the beginning
of the clause ‘' take cognizamee «f the same offence '’. It may be, Sir,
that there are some cases which the clause in the Bill will probably not
meet.

But it is impossible to draft this clause to make it comprehensive
aud to make it meet every possible case that will arise. We tried to
do it, but we could not. The House must remember that until this clause
was put into the Bill there was no provision whatever like this. We have
gone us far as it is possible to go without unnecessary complications to
remove this difficulty which has actually occurred in practice. I think the
procedure which .the clause lays down should be allowed to stand. Mr.
Beshagiri Ayyar's pruposal will leave us in a state of uncertainty in certain
nages ; there will.be no finality at all.

*

Q

Mr. J. N. Mukherjee (Calcutta Suburbs: Non-Muhammadan Urban):
May I suggest for the consideration of the Honourable Bir Henry Mencrieff
Smith the addition of the wowxls ** ¢f the same offence ot of different offences
on the same facts '.. That might probgbly obviate the difficulty.
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°  8ir, Henry Moncrieft 8mith: eIt is not an expression which is uscd @

the Code at all. Perhaps my Honourauble friend has in his mingd the

words * offences arising out of the same transuction '. But that is far too

wide and I think my friend will agree with me. - *

L
Mr. President: The question is that that amendment be mage. A
Thé motidh was negatived. .

Mr. President: The question is that clause 48 do stand purt of the
Bill. : .

The motion was adopted.

Rao Bahadur T. Rangachariar: I move, Sir, the following amend-
ment :
*In clause 44 before the words ‘' In the first proviso * insert the following :.

‘In section 188 of the said Code for the words ‘' Her Majesty ' the words ' His
Majesty ' and for the word ‘ Queen ' the word ‘ Crown ’ shall be substituted *.”

I move this amendment with some regret, Bir, in that I am moving
that the words which are dear to as should be removed from the clause as
it stands. I think it is an oversight. I do not know if these words ‘ Her
Majesty ' and ‘ servant of the Queen ' occur in nther places, but they are
an anachfonism now. I do not know when we are revising the Code why
we should not put this right. The substitution of the words ‘ His Majesty ’
and ' servant of the” Crown ’ will make it all right. I therefore move the
amendment.

Sir Henry Moncriefl Bmith: B8ir, Mr. * Rangachariar is perfectly
ocorrect in saying that the words * Her Maje'sty * and ‘ Queen ' in the Code
are anachronisms now : but the anfortunate thing is that there are several
similar anachronisms in the Code. It is not much use our putting it right.
in one place, unless we can put it right in every place. In section 4 in
two places the words ‘ Her Majeaty * occur, and also in sections 54, 128
180 and 181, and in innumerable }laces in the schedules to the Code. 1t
is our intention to put these right When this Bill is passed and one or
two other Bills affecting the Code are passed, we shall introduce a con-
solidating Bill remedying these deicets. It is not easy, 1 sugzest, to tackle
it in one patticular place; we might leave it as it is for the present.

Rao Bahadur T. Rangachariar: 1 accent the suggestion, Sir.
Mr. President: Amendment moved: ‘

“*In clause 44 before the words ‘ In the first proviso ' inrert the followino :
*In section 188 of the said Code for the words ® Her Mnjesty ' the words * His
Majesty ” and for the word ' Queen ' t:ie word ‘ Crown ' shall be substituted '."

The question is that that amendment be made.
The motion was negatived.

‘Mr, President: The question is that clauses 44, 45 and 46 do stand
part of the Bill. i .
The motipn was adopted. ¢

Rap Babadur T. Rangachariar: 1 do not know, Rir, if it will he con-
venientyto adjourn the Houre now. There is a function to which all of vr
have been invited. The next amendments reldting to sanction matters will

..

take some time. . .
- L}
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THe’ Honourable Sir Malcolm Hailey: We arc unwilling to put ofir

Qid friend aside even for o skort ime, but we are prepared to agred in this
cuse.,

¢ Mr. President: It suits my personsl convenience to adjourn the

('} N(\msc, But, on the other hand, 1 should like to say here that the
business #f this House-—and paricularly business of this chéfracterg—ought
% the minds of Honourable Members to take precedence over evervthing,

*even of their own personal c¢onvenience. However, I waive that to-day
and adjourn till Eleven O’Clock to-morrow morning.

The Assembly then adjourned till Eleven of the Clock on Thursday, the
1st February, 1928.
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