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LEGISLATIVE ASSEMBLY.

* Thursday, 18th January, 1923.

The Assembly met in the Assembly Chamber at Eleven of the Clock.

Secretary of the Assembly: I have to inform the Hc;use of the unavoid-"
sble absence of Mr. President at to-day's meeting.

Mr. Deputy President then took the Chair.

QUESTIONS AND ANSWERS. '

Report By Rar RaLra RaM Bamapur oN RaiLway EMBANKMENTS AND
Froops 1IN BENGAL.

185. *Mr. J. Chaudburi: (a) Have the Government of India made any
enquiries a8 to what extent the ruilway embunkments were responsible for
the disaster, caused by the Northern Bengal Flood in the Naogaon Sub-
Division and the eastern portion of Bogra district on the 26th of September
lost? 1f so0, have the Government of India received any report with regard
to such enquiries? When will the Government be in a position to place
the report on the table and publish it for general information?.

(b) Was Rai Ralla Ram Bahadur deputed to make the enquiry? If so,
when and on what terms? Was he not the officer responsible for the
construction of the broad gauge line between Sara and Santahar and above?

(¢) In deputing him to enquire, did the Railway Board take into con-
sideration the faot that he wus to pronounce judgment on his own work?
Why did not the Board associate with him an independent expert railway
engineer and an expert irrigation engineer to hold the enquiry and submit
a Joint report?

Mr. 0. D. M. Hindley: (a) Enquiries haye beea made and a report
reccived. It is hoped to publish it shortly.

(b) Rai Bahadur Ralla Ram was deputed to make the enquiry early in
November 1922. The terms have not yet iwen finally settled.

Rai Bahadur Ralla Ram was Engineer-in-Chief of the Eastern Bengal
Railway from 1918 to 1919 during which periva work was in progress on the
troad gauge line Sara to Santahar and abovs. This linc was built alongside
thg meter gauge line which was built more than 40 years ago.

(c) All relevant facts were taken into ccnsideration in deputing Rai
Buhadur Ralla Ram to make the enquiry.

An independent expert Railway Engineer in the person of the Senior
Government Inspector of Railways (Circle No. 2) and the Irrigation Officers
of the Bengal Government were associated with hjm in holding the enquiry,
but & joint report was not considered desirable.

(1233 ) A
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Breacuees Causep BY Froops.

186. *Mr. J. Ohaudhuri: Will the Government be pleased to state the
length of the breaches in the permanent way on either side of the Adamdighi
8tation of the S8antahar-Bogra line and at what cost the temporary diversions
were made for restoring traffic along the line?

Mr. 0. D. M. Hindley: The length of the breaches was 600 feet on the
enst and 1,820 feet on the west of Adamdighi Station.

Information regarding the cost of restoring traffic on the line referred
1 is not yet available. !

» Mr, J. Chaudhuri: Will the Honourable Member furnish the infor-
ruation when it is received,—will he ask for information as to the cost of
making a temporary diversion on either side of the breaches?

Mr. 0. D. M. Hindley: Do I understand that the Honourable Member
wishes to know the cost of making temporary diversions to carry the traffic?

-Mr. J. Obandhuri: Yes, owing to the breaches. - My point is that it
is better to provide waterways than to incur expenditure for repairing
breaches. - Will the Honourable Member obtain the information?

. Mr O. D. M. Hindley: I can obtain the information later.

FLoop WATER CHANNELS ON SARA-SBIRAJGUNGE RaiLway.

187. *Mr. J. Ohaudhuri: (a) Are the Government aware that two very
important monsoon flood-water-channels have been dammed since the
construction of the Sara-Sirajgunge Railway between Dilpashar and Lahiri
Mohanpur Stations and that the railway agents have been repeatedly
petitioned by the agricultural population of the neighbourhood for the opening
out of sufficient waterways and thus save their crops from being annually

submerged ?

(b) Will the Government enquire if the late President of the Railway
Board remember that this fact was mentioned by me to him in 1921 as
also that an adequate opening for frece passage of flood water was urgently
required at the 153rd mile of the Sara-Serajgunge Railway and he promised
to enquire of the agents of that Railway and take steps for providing such
water passage and will the Government be pleased to state what steps
had been taken by the Railway Board and the Agents, in that connegtion?

Mr. 0. D. M. Hindley: (a) Complaints and petitions regarding the
insufficiency of waterways in the locality referred to have been brought to
the notice of Government.

(b) Government have ascertained that the matter is as stated by the
Honourable Memhber. The matter was brought to the notice of the Railway
"Administration and estimates called for. The original proposals are npw
being revised having regard to the floods of September 1922.

Mr. E. Ahmed: Who is responsible for these disastrous floods?

Mr. 0. D. M. Hindley: In rcply to that question, I can only ask the
Honourable Member to await thé report of Rai Bahadur Ralla Ram which
will be published shortly.
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WATERWAYS AND EMBANEMENTS ON BARA-BERAJGUNS BALway.

188. *Mr. J. Ohaudhuri: Has Rai Ralla Ram Bahadur now recom-
mended that opening should be provided where the Bamanjan river had
‘been completely blocked by the high and massive railway embankment at
the 158rd mile of the Bara-Serajgunj Railway and another important water
passage blocked at the 154th mile?

Mr. 0. D. M. Hindley: Rai Bahadur Ralla Ram has recommended one
opening between mile 158 and mile 154.

Bripark ovER DivrasHArR RIVER, BENGAL.

189. *Mr. J. Ohaudhuri: (a) Are the Government aware that the bridge
over the Dilpashar river not being of sufficient height and width, the river
develops such a strong current at the bridge during the monsoon that
boats can not pass along it without grave danger and that it will appear
from the local police report that many boats have been known to capsize
there resulting in losses of life and cargo?

(b) Do the Government propose to make an enquiry with regard to thie
from the District Magistrate of Pabna and the Sub-Divisional Magistrate
of Birajgunge and take steps for remedying the defective construction of
the bridge?

Mr. 0. D. M. Hindley: (¢) The attention of Government has been
drawn to the alleged loss of boats and lives at the Dilpashar bridge which
is mentioned in & pamphlet by the Honourable Member on the Bengal
tloods.

(b) The necessity for the inquiry suggested does not arise as a scheme for
substituting larger spans at this bridge has alrcady been approved.

ApPoINTMENTS TO I. M. 8.

, 190. *Mr J. Ohaudhuri: (a) Will the Government be pleased to stetie
whether the Secretary of State for India has consulted the Government of
India with regard to the 30 appointments that he proposes to make in the
Indian Medical Service? Have these appointments been made in England
and, if so, on what principle have the selections been made?

(b) How many Indians were temporarily appointed by the Government
cf India to the Indian Medical Service, during the War and how many of
them have been provided with permanent appointments and how many of
them are still serving in the temporary capacity and how many have been
dewmobilized ?

¢) Have the claims of those who are still serving in the temporary ranks
of the Indian Medical Service for being appointed permanently to at least
half of the 80 appointments, been represented to the Secrotary of Btate
lzy the Government of India and if so, with what result?

(d) What is the total strength of the permanent staff of the Indian
Medical Service at present and how many of these are Europeans and how
muany Indians? ‘

Mr. E. Burdon: Sa) and () The attgntion of the Honourable Membar
is invited to the reply gifen to question No. 81, recently asked by Rai
Bahadur Bakshi Sohan Lal.

A2
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(b) The total number of Indians granted temporary commissions in the
Indian Medical Service during the war was 1,004; of this number, 87 have
been granted permanent commissions. The number stil serving in a
temporary ocapecity is 154, while the number of officers demobilised plus
casualties is 758. “

(d) The present strength 'of the Indian Medical Service is 709; of
this number, 554 are Europeans and 155 Indians.

Reverse CouxciL BILLS.

191. *Mr. J. Ohaudhuri: Have the Government. of India made up the
account of the losses that were incurred over the sale of the Reverse Council
Bills? If so, will they be pleased to state the amount?

The Honourable Sir Baail Blackett: It has been calculated that the luas
on the sale of Reverse Councils in 1820, i.e., the difference between the
number of rupees roceived in India and the cost at which the funds for
meeting the Reverse Councils were remitted to England, amounts to between
28 and 29 crores of rupees. A Memorundum on Exchange gains and losaca
during the five ycars 1917-18 to 1921-22, inclusive is about to be published
in response to a request which was made in the other House last year.

Mr. T. V. Beshagirli Ayyar: As regards the sales of Council Bills uow
being advertised, do the Government expect to profit out of thesg, or ure
they likely to have the same result as in 1920? :

The Honourable Sir Basil Blackett: The question of profit and loss it
exchange is rather a difficult one to answer questions about, when you have
a rate for accounting purposes which is 2 shillings and a rate of something
like 1a. 4d. obtaining in the market. There is obviously a theoretionl loss
ns compared with the 2s. rate; on the other hand, at the present moment
exchange is being sold at somcthing over 1s. 4d. and there is obviously u
guin as compared with 1s. 4d.

Mr. T. V. Seshagiri Ayyar: Why are Government advertising for thc
sale of Reverse Councils? ’

The Honourable Sir Basil Blackett: These are not Reverse Councils.
They are Council Bills, and, as was publicly stated at the time, the solo
purpose of the sale of Council Bills at the present moment is to put the
Secretary of State in funds for the purpose of meeting Indian expenditnr.
at Homo, and it does not imply a decision for or against any particulac
policy.

Mr. Jamnadas Dwarkadas: What will be the effect of the sale of Council
Bills on imports and exports?

The Honourable Sir Basil Blackett: That is certainly a question of
opinion, but obviously what the sale of Councils at the present momcnt
is doing is to pay for a certain number of exports. '

Mr. J. Ohaudhuri: Is it not the proper thing when exchange shows un
upward tendency? It does not prejudice Indian finances?

The Honourable Sir Basil Bladkett: I do not think that question really
arises, but perhaps 1 may be allowed to express the opinion that it ia
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better,_if you have to remit, to take advantage of the moment when ex-
change is there than to be forced to remit at a moment when exchange is
not there. '

. Inpia’s War Duks.

192. *Mr. J. Ohaudhuri: {a? What was India’s total war dues from Eng-
land at the close of the financial year 1918-1920 in rupees at the then current
rate of exchange and how and wher. have the same been paid and how much
has been credited to Indian revenue in all in equivalent of rupees? (b) What
Josses, if any, has India suffered owing to fall of exchange in respect of such
war transactions? .

The Honourable 8Sir Basil Blackett: (a¢) and (b) The amount due by the
War Office to the Government of India (including expenditure incurred ir
England by the India Office on behalf of the War Office) at the end of
1919-20 was £715,318. This amount was repaid by the War Office in April,
1920. The outstanding amount was for March, 1920, when the rate of
exchaa:;:gc was 28. Od. the rupee and at the time of payment the rate was
2s. Bd.

The claims against the War Office were converted at the rate of
exchange current for the month or period in which the expenditure was
incurred by the Government of India and there was therefore no loss on
exchange on the transactions.

ExPENDITURE oN N.-W. FrONTIER EXPEDITIONS,

193. *Mr. J. Ohaudhuri: Will the Government be pleased to state the
total expenditure incurred in connection with Waziristan and other North-
West Frontier expeditions from 1920 to the end of 19227

Mr. E. Burdon: The total military expenditure incurred in conncxion
with the North-West Frontier and the occupation of Waziristun, including
the Wana Column, during the years in question, was as follows:

North-West Occupation of

Frontier Wariristan and
. expeditions, Wana column,
Rs, Ra.
1920-21 . . . . . . 6.131,80,524 14,40,10,480
1921-28 . ) . . . . 6,76,544 6,92,79,139

The figures under North-West Frontier expeditions for 1920-21 represeni
arrear charges on account of the Afghan War and those for 1921-22 readjuat-
ments on account of the Afghan War,

Mr. K. Ahmed: Is it worth while spending such a huge amount of
money considering that there is not much prospect of getting back the
amount spent?

[ ]

Mr. Deputy President: That is a matter of opinion.

Mr. J. Ohaudhuri: Are these figures with which my Honourable friend
has furnished me inclusive of the expenditure up to the end of December,
19227

L ]
Mr. E. Burdon: No, those figures are noteavailable yet.
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OpERATIONS ON N. W. FRONTIER.

104, *Mr. J. Chaudhuri: (s) How many officers and men are now em.
ployed in active service in the North-West Frontier? (b) What is the
strength of the aircraft and airmen in active service there? (c) Have the
air operations resulted in any saving in military expenditure there? If so.
to what extent?

Mr. E. Burdon: (a) and (b) It would not be in the publio interest Lo
furnish the information desired by the Honourable Member.

(c) In o far as the matter can be judged by present experience, it
cannot be said that the air operations have yet effected a saving in military
expenditure,

UNSTARRED QUESTION AND ANSWER.

NoN-C0-0PERATION MOVEMENTS.

87. Lala Girdharila] Agarwala: (a) Are the Government aware that
r.on-co-operation against the present system of government is bem? preached
and practised extensively in India by a certain section of the peo,

(b) If so, are the Government aware of the causes of the non-co-operation
movement ?

(c) Have any steps been taken or are they proposed to be taken to
remove the causes which lead to the non-co-operation movement?

The Honourable Sir Malcolm Halley: (o) I am aware that it is preached;
I am not aware that it is extensively practised.

Sb) and (¢) The Honourable Member is referred to the White paper
published in England and reproduced in the columns of the Press in India on
18th May, 1922. T eannot, within the limits of an answer to a question,
enter upon an exposition of causes and policy.

Rao Bahadur T. Rangacharar (Madras ('ity : Non-Muhammadan Urban):
8ir, may I ask if anylhing can he done to improve the temperature of this
room ?

Mr. N. M. Samarth (Bombay: Nominated Non-Official): May 1 ask
in what direction? = ’

The Honourable Sir Malcolm Halley (Home Member) : Does the Honour-

able Member refer to the moral or physical temperature?

r

Mr. Deputy President: I take it that it is the Honourable Member's
intention to draw the attention of the Department concerned to the tem-
perature that prevails at present and to warm it up. (Rao Bahadur T.
Rangachariar: Yes.) Well, T have received complaints from several
Members with regard to this matter and I am sure the Department concerned
will do the needful to meet the wishes of the Members

L]



THE CODE OF CRIMINAL PROCEDURE (AMENDMENT) BILL.

Mr. Deputy President: We will now proceed with fhe further considers-
tion of the Bill further to amend the Code of Criminal Procedure, 1898,
gnd the Court-fees Act, 1870, as passed by the Council of State.

Mr. K. B. L. Agaihotri (Central Provinces Hindi Divisions: Non-
Muhammadan): 8ir, I move that:

*“ At the end of sub-clause (i) of clause 16 the following be added :
‘ for the words ‘ three years ' the words ‘one year ’ shall be substituted ’."

Section 106 comes under the Chapter for the prevention of offences.
Under that section, if a Magistrate is of opinion that it is necessary to
require some person to execute a bond for keeping the peace, the Court
may call upon such person to execute a bond to be of good behaviour
for a period not exceeding three years. 8o far a8 I have been
able to find out, Bir, before the amending Act of 1898 the period
specified under this section was only one year and it was changed to three
years in the amended Code. In section 107, which is also a preventive
provision the period fixed for a bond to prevent a breach of the peace is
only one year. Similarly in section 108, also & preventive section, the
period is fixed at one year. It is only under section 106 that somehow or
other the period has been fixed at three years. Under sections 107 and 108
when a breach of the peace is apprehended a man can be bound over for
one year. But under this section after a man is convicted of a breach
of the peace, he is, in addition to that, asked to execute & bond. Under
this section he has therefore to suffer two penalties instead of one, as is
provided in sections 107 and 108. Moreover the punishment for the
offences spceified under section 106, may even extend up to seven years.
Under these circumstances I submit that a period of three years in section
106 is rather excessive. It should ordinarily be fixed at onme year, and if
at the cxpiry of that period the man has not improved, then action may
be taken against him under section 107 or 108. It is not necessary that
al the very moment of conviction for an offence a man should be made
tc suffer the additional penalty of being bound over for three years. I
therefore commend to the House that the period of three years provided
under section 106 is excessive and unnecessary, and in its place a period
of one year bé prescribed.

The Honourable 8ir Malcolm Halley (Home Member): The Honourable
Member is T think inaccurate in his history of the case. If T understood
him corroctly, he said that, until the revision of 1898, the period had only
been ono year. 1 find, however, that in 1861 the period was one year if
the order was passed by a Magistrate and three vears if the order had been
passed by a Court of Session. Subsequent Codes, for instance the .C.ode
of 1882, give three years when passed by a Magistrate. The provision,
therefore, has stood for a considerable period of time.

Now, I do not wish to lay too much stress on the mere length of time
during which this provision has stood in our Code. I think it can be
defended on its merits. The Honourable Member says that, since under
sootion 107 one year is sufficient, the period of three years under this
seotion is, to use his own words, '“rather excessive.”” I note that on this
ocoasion he is milder in his condemnation of the preventive sections of our
lnws than he has sométimes shown himself, and he is obviously not fully
convinced of the injustice of providing this period of security. But what

( 1239 )
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[Bir Malookn Hailey.] . -
are the facts? Undér seotion 106 a man must already have been con-
victed of an offence and it must be an offence, as we saw yesterday, of a
nature which argues in itself that he is likely to repeat an action which
will lead to a breach of the pease or other disorder. Now, there may be
parts of the country where people generally are of so peacesble & disposi-
tion that violent breaches of the peace, at all everts on a concerted scale,
are not common. But those who know Northern India will bear me out
when 1 say that there are areas where vendettas live long with its baleful
history of orime, there are places where a village quarrel once begun
involves not only long litigation but a long history of violence. Is it
unreasonable, therefore, that, when people have heen convicted of rioting
or one of the graver offences which we left yesterday in the section, that
the Magistrate should say *‘ There is every reason to believe that these
people will continue in their career of violence. 1t is no use my binding
themn to keep the peace for twelve months. There will be no really pre-
ventive or deterrent effect unless I am able to bind them over to kecp
the pence for three years.”’ That is not an unreasonable requirement in
itself. But there is another side to the question. When the Magistrate
has & case of this kind before him he is himself able to temper punitive
justice. He can give a shorter period of imprisonment if he knows that
by a due use of this snlutary section he will secure n longer period of keep-
ing the peace; and this constitutes the substantive reason why it is neces-
sary and advisable to provide for so long a period as three years. I do not
remember that we have received suggestions elsewhere for curtailing this
period. As I have said, it has stood long. T would put this consideration
to the House that, if the public generally, if legal associations generally,
if the High Courts, in commenting on the provisions of our amending Code,
have found nothing seriously at fault with a provision of this nature, it is
inadvisable here and now to upset it on what secems to me at all events
a priori considerations and on— and I do not wish to use too harsh & word—
the semewhat vague considerations put forward by the Honourable Mémber.

Rao Bahadur T. Rangachariar (Madras City: Non-Muhammadan
Urban): Sir, I am afraid I must join issue with the Honourable the Home
Member with reference to the last portion of his remarks. We arc here,
Sir, as representatives of the people and we cannot delegatp our functions
tu other persons however highly placed they may be. We are here to see
that legislation is properly enacted. The mere faot that other persons
bave not noticed the hardship of a particular legislative provision is mno
ground for us to refuse to consider that gquestion on its merits. Sir, let
us consider this question on its merits. I am really surprised that the
Government should take this attitude on a matter like this. Here we
have yesterday included offences which ought not to have been included
under this section. The Honourable the Home Member told us to-day that
we have taken care only to include offences which involve n likelihood of a
repetition of a breach of the peace. I doubt whether we have done so at
all. If two women quarrel in a bazar, that is a common affray. If we,
for instance, go to a railway station and have hot words with the railway
or! the ticket clerk, that in an affray. It is a publie place. And. for
instance, if some of us lose our temper here and exchange hot words, as
may not be unlikely, that is also an affray. For all these things you can
givé one month’s simple imprisonment or even let off with a fine of Re. 5.
But the section says you may be called upon to give security for a period
not exceeding three years. ' .
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The Honourable Sir Malcolm Halley: Will the Honourable Member
kindly read the definition of *‘ affray.”

Rao Bahadur 7. Rangachariar: I will gladly be corrected if 1 am wrong,
but 1 do not think I have overdrawn or underdrawn the picture.

* The Honourable Sir Malcolm Hailey: But read it.

Rao Bahadur T. Rangachariar: Anyway, in simple offences for which
¢ mun may merely get o fine you still give the power to a Magistrate to
bind him over for kecping the peace for three years. Look at the hardship
of it; look at the difficulties of getting sureties. After all you have to get
sureties to stand for you and they have to be watching your movements
for three years. It will be a considernble hurdship on people to produce
those sureties. What is the necessity for giving such long periods, as if
the man will not improve within the year. It is merely keeping a sort of
machinery in terrorem over his head. Look at the moral effect it has upon
the mman. You do not give him a locus poenitentiac and you keep him as a
suspected citizen and make him more and more troublesome to the country.
1 do not think it is at all right that this sword should be kept hanging over
& man’s head for such o long period. One year is a reasonably long period
and 1 do not sce that there should be any objection to reducing it. 1 do
not understand what is the logic of it. As we all know this period com-
mencos after he comes out of prison. First of all he is sentenced to im-
prisonment for the offence and there he is safe away, it may be for one
vear, for two years or for three vears, as the case may be. Having been
m jail, he comes out and then security is to commence from that date for
two vears or three years after the date of his release from jail.- You do not
give him a chance to improve; on the other hand, you make o worse citizen
of him than he would ordinarily be.

Therefore, considering it from all points of view, I submit that the
smendment moved is a modest one and I commend it to the House.

Mr. H. Tonkinson (Home Department: Nominated Official): Sir, the
Honourable Member declined the invitation of the Honourable the Leader
of the House to read the definition of an affray.

Rao Bahadur T. Rangachariar: I have not got it with me, otherwise
I would have done so.

Mr. H. Tonkingon: So I propose to do so now. Section 150 of the
Indian Penal Code reads as follows:

* When two or more persoas by fighting in a public place, disturb the public peace,
they are said to ‘ commit an affray ’.”

I would only invite the attention of the House to the fact that section 108
has always included assault. It has also always included offences in-
volving a breach of the peace. Sir, if two or more persons disturb the
public peace by fighting in a public place, surely that is an offence in-
volving a breach of the peacc. The section in question has always been
included within the purview of section 108 and could not have been
excluded having reiard to the words whioh follow in section 106 as it will
bo when amended by the Bill. '

Mr. T. V. Seshagiri Ayyar (Madras: Nominated Non-Official): What
do you mean by *‘ disturbing the public peace ** when two people quarrel
in the street. * .
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My. H. Tonkinson: Those are the words, Sir, in the Code. ' -

) xro;ﬂr. V. Beshagirl Ayyar: True, but you cen disturb the public pencs
¥y words. : ,

. The Honourable Sir Malcolm Halley: You certainly cannot eommit an
affray.

_ Mr. H. Tonkinson: ‘‘ By fighting in a public place  are the words
in the section.

Oolonel Sir Henry Stanyon (United Provinces: FEuropean): BSir, 1
think there is some misapprehension with regard to the scope of this
clause to which exception is taken by the Honourable Mover of the amend-
ment and those who sustain it. The arguments that they have advanced
in support of the amendment appear to me to procced upon this basis,
that in every case a man is to be bound down for three years. It is nothing
of the kind. That period is merely a maximum giving power to a Magis-
trute in an extreme case to pass the maximum sentence. The actual
term which is to be fixed for cach particular case must necessarily be left
to the discretion of the tribunal called upon to make the order. A ccle-
brated lawyer of England once said that the wisest rule that the brain of
man can devise can be reduced to an absurdity by putting up an extreme
case. 1 readily admit that if upon a first conviction for » simple affray
in the street or ut a railway station a Magistrute were to conviet the
parties, fine them Re. 10 each and then bind them down for three years,
the order would be an absurdity. But T will take the very illustration
which my cxtremely able friend, Mr. Rangachariar (if I may so speak of
him) took, that of an affray caused by the action of a railway official at u
ruilway station. Now I take it that my friend has come from time to
time to Delhi. Lct us suppose that on the platform there is a ticket-
collector, an Irishinan, \\'itﬁ an uncontrollable temper. We will take it
that his rudeness leads to an affray which comes before a Court and for
which he is punished during one session of this Assembly. At the next
session he repeats his rudeness to my friend again, nnd again brings about
an affray. On this occasion the Magistrate says ‘‘ It is not enough to
fine you. You are evidently a man who has not got much control over
himself and therefore I will bind you down to keep the peace for a year. '
Notwithstanding that, at the next session the whole thing is repeated once
more.  Surely, in a case like that, though it is only an affray, the whole
of the public will call upon the Magistrate to tic down that man for three
years so that the public may have peace for that time at least. That is a
case of a simple affray where tho wise discretion of the magisterial power
would be able to meet the case to the satisfaction of all people. This is
only an enabling term to mect all possible cases. It is in one case- of
affruy probably out of a hundred in which any Magistrate would resort to
these powers at all; and it is certainly not more than one case out of five
hundred in which he would be impelled by his sense of justice to fix any-
thing like the maximum period. Therefore I say that we are not condemn-
ing all offenders to a three-ycar bondage. We are merely giving & Magis-
trate a maximum power which would be rightly exercised by him in a case
which was extreme. Thercfore unless it can be shown that granting this
power to the Magistrate has been the cause of abuse or undue persecution
or injustice in the past, wc ought not in this work of nmendment to inter-
fore with an old standing rule.



" THE CODE OF CRIMINAL PROCEDURE (AMENDMENT) BILL. o 1243

Dr. Nand Lal (West Punjab: Non-Muhammadan): 8ir, the amend-
ment has been based on a number of grounds—as for instance, that the
preventive section 107 of the Criminal Procedure Code only fixes one
year, that in the case of a man who has already been convicted, section
10§ will be applied simply to prevent him from committing the same
offence ugain, and that in the present Criminal Procedure Code we have
only this session introduced also Chapter VIII of the Indian Penal Code,
therefore the period of threec years seems to be very excessive. To my
mind, none of these grounds has categorically been refuted. Now the
grounds which have been advanced in opposition to this amendment are
that the law reluting to three years has stood the test of many years, that
it is simply a period which will hardly be used in practice in respect of
petty cases, and that it is « maximum period which in all cases probably
will not be resorted to. These are the grounds which have, as already sub-
mitted, been advanced in opposition to this amendment. Now we have
got to cxamine these grounds. After having compared them I feel con-
strained to urrive at this conclusion, that the contentions, raised on behalf
of the Government, have no force.

Now, great emphusis has been laid on the interpretation of sections
159 und 160, Indian Penal Code. When I read the provisions of section
159 the words which I think have got greater applicability are the words
‘* disturb the publie peace.’’ But when we come to the provisions of
section 107, Criminal I’rocedure Code, the words are ‘‘ likely to commit a
breach of the public peace.”’ Now the Honourable the Home Member
will readily accede to my contention that there is a great difference between
these two forms of wordings ‘‘ To commit a breach of the public peace '
and ‘‘ to disturb the public peace. ' These two different expressions
have got quite different meanings. I think he will agree with me when
1 raise this point that to disturb the public peace is of a very mild charac-
ter, and if he concedes that, then he will, I belicve, concede so far as the
mitigation of the period also goes. Now, Sir, at the time of framing any
rule or making any rule of law, three things ought to be taken into con-
sideration very seriously; one the propriety of that rule of law; and the
propricty of that rule of law is to be judged with reference to the circum-
stances or with refcrence to the data which formulates the grounds and
reasons for framing that law. Now, in the present Code, as I have alroady
submitted, section 160 of Indian Penal Code has also been incorpo-
rated; and what is the punishment? The punishment, you will be glad
to see, is one month or fine. Now a man is punished to undergo one
month’s imprisonment or sentenced to pay a fine of Rs. 5; but when he
gets released from jnil then he may be bound over for threc.years. Is
there any propriety in this? The fine is five or ten rupees, or the im-
prisonment is for one month; but after his release from jail he may be
bound over for three years. (Criea of “Why?'’) It is quite true the
words are ‘‘ may be "; of course I cannot ignore the words ‘‘ may be. '”
But the first class Magistrate can pass that order; there is no law that
prevents him: from passing that order. He has got the competency to do
that. If he is competent to pass that order, thero will be no clog in his
way to do so. T do not mean to say that the Magistrate shall; he may:
therofore, there is vet no propriety, and I think the Government Benches
will be well advised if they will accept this amendment. The second
point which I wish to urge is, that in most cases severity of sentonce
produces a great amount of sympathy for the man who has been punished.
80 if thin provision, relating to the periofl of three vears, is in_cqrpomtgd
in the present Criminal Procedure Code it ix sure to invite ecriticism 1
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some quarters and there will be great sympathy with the man who has
been bound over for three years and that sympathy will go against the

roposed provision of this section, under discussion, namely, 108, Criminal
Y’rooedure Code. Therefore on that score also I appeal to the Govein-
ment Benches that they will very kindly accede to this contention which
has' been raised by the Honourable Mover of the amendment, that the
period may be reduced to one year.

Mr. W. M. Hussanally (S8ind: Mubammadan Rural): Bir, I am afraid
I cannot agree with the proposal that the period of three years be reduced
to one year. As a Magistrate of some experience, more especially in the
outlying parts of Sind and the Upper Sind fronticr district, where there
are almost perpetual feuds between some sections of the community which
begin with very small beginnings but go on for a number of years, some-
times even up to 20 years, I have found that revenge has been taken not
only by the sons of the people originally involved, but even by their grand-
sons; and disputes lead to very scrious results in the course of time, even
to murders and bloodshed. In such cascs it is necessary that such breaches
of the peace should be nipped in the bud by binding down people for a
much longer period than one year if the peace of the country is to be
mamtained. At the same time 1 admit that the period of three years
looks rather a long period, more especially as I believe this order is not
appealable—1 am speaking subject to correction—but at this present
moment I do not remember that this order is appealable. . . .

The Honourable Bir Malcolm Hailey: Yes.

Mr. W. M. Hussanally: 1 think it can only be revised but not appealed
against. . . .

- Mr. H. Tonkinson: Subject to the nrovisions of sections 411 to 418
of the Code any person convieted has a right of appeal.

Mr. W. M. Hussanally: Not against the order of being bound down.
On that point 1 am not surc at the present moment; but my impression
still is that the conviction can be appealed agninst but not the order bind-
ing him over for a particular penmf But whatever that may be, 1 think
it will be a fair compromise if the period of two years is put down. If
that i approved by the Government as well as by my friends on the other
gide, and if T am allowed to move that amendment I shall do so with

pleasure.

Mr. P. B. Haigh (Bombay: Ncminated Official): Sir, I trust the House
will not allow themselves to be led away by the arguments that have been
used by Mr. Rangachariar and Dr. Nand Lal. Both these speskers have
argued their whole case by choosing an extreme proposition and it is the
more remarkable that they should have done so—at all events that Dr.
Nand -Lal should have done so—after the very careful exposition of the
matter- which the Honourable the Home Member has given. Now,*do
sny Members of this House really seriously believe that any magistrate
is likely to bind over for a poriod of three years a person who is convicted
for the firat time of a petty axsault or an affray at a railway station? Hon-
nurable Members know perfectly well that such a thing is most unlikely to
happen, and that if it did happent, there are superior Courts which could cer-
tainly deal with the case.' It can be dealt with on appeal or, quite apart from
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the question of appeal, there are such suthorities as District Magistrates.
and Sessions Judges who would call for the papers in such cases and upset
an absurd order of that character; and in the last resort there is the High
Court. Those Honourable Members who ask us to amend the clause in
ofer to provide against an absurdity of this sort really ask us to alter
the Code so that the magistrate should not have the power to  bind over
for three years, even. though in serious cases they do require it. We have
heard from the last speaker from his own experience that small begin-
nings may develop into very serious matters that may call for a long period
of restraint by means of a bond; and if the House is going to ‘yield to these
arguments it means that the magistracy will be deprived of a power which
they now possess of maintaining the public peace. There is one further
point which was referred to by the Honourable the Home Member
which 1 should like further to emphasise. And that is, the fact
that the provisions of this section empower a. Magistrate to give a small
substantive sentence because he knows that he can keep the peace for a
further period merely by the imposition of a bond. I have no doubt that
many Honourable Members have studied the recent Repert of the Com-
mittce which was appointed to investigate Prison Administration, and one
of the points which they have dealt with at great length is the necessity
for some provision in the law which will make it posaible to keep offenders
under supervision without condemning them to undergo actual detention.
This is one of the sections in our existing law which makes that possible-
and I have no doubt that every Member of this House, who is also a
Magistrate, must on several occasions have had an opportunity of making-
uso of this section to enable him to inflict a smaller substantive sentence.

Finully, there is -just one point which I should like to refer to in
Mr. Rungachariar's spcech. He inquired, where was the logic for giving
u First Class Magistrate power to bind over a man to keep the peace for
three years when he can only impose a substantive sentence of two. Well,.
I confess this is a mathematical argument which I find it rather hard to
tollow. If it is going to be carried to its logical conclusion, we ought to
give u Sessions Judge power to bind over a man for 7 or 10 years or 20.
years or even for life. I do not really think that it is an argument on
which any stress can be laid. I would again appeal to Members of this
House to realise that if simply on account of the bad cases, the imaginary
bud cases, that have been put up before them, they are going to alter the
law, they will be causing & serious defect in the Code and I would add
that if it had been the intention of Honourable Members who support
this amendment really to do away with the possibility of Magistrates
requiring a bond for a long period in petty cases such as an affray, the
proper means to adopt would have been to move a separate amendment
bringing cases of that kind under a separate regulation, and not to impair-
the power which the law gives to Magistrates to deal properly with really
grave ocases.

. Mr. Jamnadas Dwarkadas (Bombay City: Non-Muhammadan Urban):
i move, Sir, that the question be now put.

_ 8ir Montagu Webb (Bombay: European): I move, Sir, that the ques-
tion be now put.

Mr. B. N. Misra (Orissa Division: Non-Muhammadan): Sir, I have
also given notice of the sage. I think # the fate of this amendment is
decided I shall not have a chance of speaking. °
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Mr. Deputy President: I shall give the Honourable Member an oppor-
$unity to move his amendment at the proper time if he likes.

Mr. B. X. Misra: Sir, the amendment is the same. .

Mr. Deputy President: Order, order. The question is that the questi‘on
be now put. . ’
The motion was adopted.

Mr. Deputy President: The smendment moved is:

* That at the end of sab-clause (i) of clause 16, add the following :
“for the words ‘ three years ' the words ‘' one vesr’ shall be substituted '."’

The motion was negatived.

Mr. Deputy President (to Mr. B. N. Misra): Does the Honourable
Member wish to move his amendment?

Mr. B. N. Misra: That is why I was appealing to you to give me nn
opportunity to speak on my amendment.

Mr. Deputy President: I am told it drops out. It cannot be moved.

Mr. K. B. L. Agnihotri: Sir, I do not wish to press my second amead-
ment* contained in item No. 86.

Mr. Deputy President: The question is that clause 16, as amended,
stand part of the Bill.

The motion was adopted.
Mr. K. B. L. Agnihotri: I beg to move:

* Renumber clause 17 as 17 (i) and before sub-clause (iii) insert the following
sub-clause :

‘(i) in sub-section (1) of section 107 of the said Code for the word ‘informed’ the
-words * satisfied on information and on taking such evidence if any, as is adduced’
shall be substitated and the words ‘ by wrongful act * shall be inserted after the word

- wm ’.'l
Mr. Deputy President: May I draw the Honourable Member's atten:
¢ion that he might deal with the first part only?

Mr. K. B. L. Agnihotri: Yes, Sir. I wish to take the first part only.
Here I think I am on surer grounds according to the Honourable tho
Home Member because the word * informed * has been found to be very
contentious and there have been many rulings by High Courts as to wh.y
the word ‘ informed ' should mean. It is desirable therefore that the
meaning of this word be made more clear when we are now amendiug
section 107. T therefore propose, Sir, that for the word ‘ informed ’ (he
words * satistied on information and on taking such evidence if any, as is
adduced ' be substituted. Under the law as it stands, the Magistrate®
has no other alternative but to proceed against any person under sectin
107 the moment he receives an information as to the likelihood of hus
committing & breach of the peace. Of course, the High Courts hava
been vested with large powers to give proper interpretation to the woris
used, but the law as laid down in that section is not olear. It is theretore
with & view to avoid the difficultics that have been felt by Magistrates that

¢ In clause 16 omit sub-clsuse (is)."”
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the meaning of this word be made clear. In certain provinces circulars
have been issued ssking the police officers not to put up such cases until
the District Superintendent of Police . permits them to do so. All theae
difficulties could be overcome if we were to put in, in clear language the
8xaot meaning of this word in the way 1 have suggested. It is aleo
necessary that the Magistrates should not proceed on the mere informa-
tion of a police officer but they should require some evidence to support
the allegations on the report of the police officer. It is just possible that
in emergent cases it may not be convenient to produce witnesses before
the Magistrate to support the police report, but in practice we find shat
the police officers generally put up cases where they have received a number
of complaints to that effect. At the same time, during the period necessary
for referring the matter to higher officers and for obtaining permission
the necessary evidence could be secured for production before the
Magistrates. 1 therefore submit, Sir, that it is necessary in the interest
of justice and to safeguard the interests of the people that the courts
should be satisfied on any information and on taking such evidence s
is adduced, before they issue any such process as provided in section

107. With these words, Sir, I commend my amendment for the accept-
ance of this House.

Mr. Deputy President: The amendment proposed is:

* Renumber clause 17 as 17 (iii) and before sub-clause (iii) insert the following
sub-clauge :

(i) in sub-section (1) of section 107 of the said Code for the word ‘informed’ the
words ‘ satisfied on information and on taking such evidence if any, as is addnced '
shall be substituted and the wcrds ‘ by his wrong act ’ shall be inserted after the word
* person "’

.

Mr. K. B. L. Agnihotri: I have dealt only with the first portion of
the amendment, Sir.

Rao Bahadur T. Rangachariar: Sir, may I be permitted to move a

12 Mooy semall amendment to this amendment of Mr. Agnihotri's? I

""" am sure my Honourable friend will also accept it. I wouid
move :

‘* That the words ‘or evidence' be substituted for the words ‘ and on taking such
evidenee, if any, a3 is adduced.”

I may cxplain, Sir, wha! I mean by it. Having regard to the nature
of the case the Magistrate has to take action in order to prevent a breack
of the pence. Ho cither acts on information.or on evidence. The informa-
tion will be in the shape of police reports, I take it. It is clear, as vh2
section now runs, he is merely informed. I want him to take some res-
ponsibility before he takes action. 1 am quite prepared to trust the
magistracy of this country, as the Honourable Mr. Haigh would ask us
to do, but there are Magistrates and Magistrates. I know a Magistrate
who, if Rangachariar travelled from Howrah to Madras and the Magistrate
on the way at Waltair receives information that Rangachariar is going to
deliver a speech at Mudrus, he takes action at Waltair station under
gection 107. When 1 am in the train I am arrested, taking action on
some information from the Howrah police or some telogram or other, and
I am detained at Waltair to prevent me from giving a speech at Madraa.
Will the Honouruble Mr. Haigh believe that such things happen? They
do happen. They have happened. There are Magistrates and Magis-
trates. Would the Honourable Member beliewe that 107 is used for all
sorts of purposes? If I go and stop outside a toddy shop and preach to
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my friends ** don’t drink,’ the contractor says ‘'* Rangachariar is going
tv commit a breach of the peace by preacting ‘ don't drimk.’ "' ‘The
contractor, of course, gives information, the Magistrate is satisfied.” Mis
revenue suffers, Ministers suffer for want of money to carry on their
development programme and the Government suffer for want of revenue.
Now, here comes the  Magistrate and says ‘‘ use 107.”" Would wnay
Magistrate in England dream of tuking such a step? Here 'we huve had
Magistrates who have done it. It is on the mere colour of informa.
tion of this sort that setion has been takon under section 107 in varions
matters when, if public opinion were really strong, if the Honourable
Sir Montagu Webb and others would join hands with us in such matters,
Magistrates would be taught a better sense of their duty. And whaur
action hes been taken when this matter was brought to the notice time
and again of the Government authorities? This matter of the urrest ac
Waltair by abuse of this section was brought to the notice of the Home
Member in this House by me twice or thrice. Well, what action has
been taken against the Magistrate? Did the Legislature ever contem-
' plate the use of this section in such a way that a man travelling between
Howrah and Madras, not being a resident of Waltair, should be detained
at Waltair and bound over? Was this section ever contemplated to be
used in that manner? What do the Government authorities do to deal
with the Magistrate? If at least those who control the action of the
magistracy take steﬁs to punish such cases, then we can have full con-
fidence in them. But on the other hand, they get M. B. E.'s and
0. B. E.’s and promotion. 8ir, it is becnuse of this—net that we want
to distrust Magistrates, not that we want the public peace broken, but,
Sir, we have had bitter, sad experience of the way in which this section
has been used, abused, misused. That is why we want to put in somn
safeguards so that the magistracy cannot take action like this. A Magis-
trate is informed by telegram. What is the respomsibility he takes? I
he satisfied? Should he not be satisfied on the information? Therofore,
I ask that the Legislature should throw some responsibility on the
Magistrate by the language of the section itself. Therefore, he should be
satisfied ‘‘ on information or evidence.”’ That would make him pause and
hesitate and that action would be open to revision by the higher authorities;
but mere information—he will gsimply take shelter under this section and
say ‘“1 was informed. I did not care to investigate whether it was
credible information or not.’’ He is not even told that it must be credible
information, as we have in ‘the case of the police when they have to
arrest. If he is informed merely, he can take action under section 107.
I think, Bir, that it ought not be left like that. At the same time, 1
cannot agree with my Honourable friend, Mr. Agnihotri, that you should
make it compulsory on the Mn%:'strate to take evidence in all cases. That
is' why 1 make it ‘' or.”” I should very much like to make it ‘‘ and "
but I think it would be putting fetters on the Magistrate, because ho
may take action on police reports. Then you have some inquiry afier-
wards. As my Honourable friend knows, the first thing is that a notice ds
issued under section 112, then evidence is taken, in the presence of both
parties. It is far better too that evidence is not tuken hefore becaus: vou
will be“‘ﬂtw'ng down witnesses beforehand. If you compel a Magistrate 'o
take evidence beforehand, namely, in the absence of the parties, you run
the -risk of getiing the witnessess committed beforehand, even before tha
sccused has had an (ﬂportunity of cross-examining those witnesses. There-
fore, there is that risk if you compel evidence to be taken beforehand. 8o
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that you will be reduplicating work by insisting on evidence being taken
beforchand and you will be throwing additional risk in the way of the
accused. But at the same time I ask that tho Magistrate should be held
responsible for action taken under 107, and 1 therefore hope that wny
friend, Mr. Agnihotri, will accept it and 1 hope the House will also accept
my amendment. If Honoursble Members will turn to section 98 of the
Code. Section 98 or 87, where action somewhat similar has to be taken
by Magistrates, section 87, which deals with a ‘* proclamation for the
appearance of n person against whom s warrant has been issued,’’ also
says ‘' if the Court has reason to believe (whether after taking evidcace
or not)” 8o also in scction 98 ‘* Where any Court hus reason to believe,
<ote.”’

It will bo more satisfactory than the present state of things, and thereforz
1 commend my amendment to the House,

Mr. Deputy President: Further amendment moved:

“* That the words ‘ or evidence’ be substituted for the words ‘and on taking such
«vidence, if any, as is adduced.”

8ir Henry Moncriefl 8mith (Secretary: Legislative Department): Sir, -
my Honourable and learned friend, Mr. Rangachariar, has in his concluding
remarks very ably disposed of the substance of that portion of Mr. Agnihotri’s
amendment by which he would require evidence to be taken in every case.
Mr. Agnihotri indeed based his argument for the amendment on the ground
that High Courts had found great difficultics with regard to section 107
which necessitated an immediate amendment of this word *‘ informed "'
1 have looked at the rulings. I know there are numerous rulings on the
subject of section 107. But as far as I can sce, the difficulties have not
arisen from- the use of the word '' informed '’ merely. At all events
numerous difficulties have not arisen with regard to that word. Mr.
Rangachariar has moved an amendment to Mr. Agnihotri’s amendment
which would have the effect of substituting for the word ** informed '* the
words ** satisfied on information or evidence . He has given us his own
uxperience in Madras. (An Honourable Member: ‘ Not his own.”') Mr.
Rangnchariar deceived me, because I understood him to say that the
Muagistrate fearing toat Mr. Rangachariar was going to deliver a speech
at Madras had him arrested at Waltair, (An Honourable Member: ‘‘ Not
he, but his friend.”’) Mr. Rangachariar’s friend had an unfortunate ex-
perience, and I am sure every Member of this House sympathises with him.
B_ut the amendment which Mr. Rangachariar proposes would make no
difference whatever in the case of his friend. Mr. Rangachariar has over-
looked the faot that the Magistrate who took his friend out of the train
ab Wn!tmr and arrested him was not acting under section 107, sub-section
(1) which we are now considering, but was acting under section 107, sub-
section (8). Now, under sub-section (3), on this particular point at all
f\vcn't.s. we have no amendment before us. The wording of section 107 (3
ig different. It is ‘“ When any Magistrate not empowered to proceed
under sub-section (1) has rcason to believe that any person is likely to
cemmit » breach of the peace, cte.”” Here we have ** has reason to be.
lieve "". It is not merely information, but *“ has reason to beliave.'’ It is
perhaps. a little less strong than *‘ satisfied ", but nevertheless ih'wng not
merely information that the Magistrate in Madras qould have acted on. He
must have had reason to believe. Otherwise his order was not '|.ls’ti.ﬁ1s~‘:ll -
Therefore, this pitiable picture which Mr. «Rangachariar has drawn should |
think, be dismissed by Members of this House from their minds at once
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Lecuuse it is entirely irrelevant to the matter which is now before us.
Let us confine ourselves to section 107 (1), that is, a Magistrate on the
spot who is taking action against the man on the spo$, not a Magistrate
sending a telegram to some one in another District to take action. All
the arguments that have been used in favour of this amendement have for
some unknown reason—I do not knmow what it is—assumed that action
under section 107 is always taken by o Magistrate at the request of the
police—on a police report. Well, my experience is—I have been a Magis-
trate for a considernble number of years myself and there are many others
in this House who have been Magistrates too for long periods—that action
under section 107 generally follows an application made to the Magistrate,
and in that case, there is nothing whatever to prevent the Mugistx.-ate call-
ing for additional® evidence. erefore, from that point of view, the
addition of the words ‘‘ or evidence *’ does not carry us any further. Mr.
Rangachariar leaves it still to the discretion of the Magistrate as to whether
he will oall for additional evidence or not. The Magistrate always
has that discretion. We do not want to provide for the t.ekms of evidencc
in this case because there is always the power to call for evidence if the
" Magistrate wishes to get further information.

Now, we are left with the difference between ‘‘is informed " as we
have it in the Bill and ‘* is satisfied on information '’ as the movers of
these two amendments would have it. 1 think perhaps that Mr.
Rangachariar has been a little inclined to overlook what section 107, sub-
section (1), is and to what it is leading. The Magistrate is informed that
a person is likely to commit a breach of the peace. He just issues a
summons for the man to appear and show cause why an order should not
be made against him to keep the peace. Under 107 (1) the Magistrate does
not issue an order to the man at once to give security. It is merely s
summons to come before him and show caouse why an order should not
be made. That is a very different thing indeed. They are two very different
propositions. If the Magistrate was going to issue an order under the firsé
sub-section to any person at once to find security to keep the peace, well
then 1 quite agree that the words *‘ is informed '’ are nothing like strong
enough. But what happens? Iet us take the case of an ordinary com-
plaint to a Magistrate that an offence is actually being committed. In
95 cases out of 100 what does the Magistrate do when such a complaint is
made before him? He examines the complainant. He has got to do that.
But he does no more. He makes no further inquiry. Out goes the sum-
mons and the accused has got to appear before him. That being the case,
is there any reason why, in this which is the preliminary corresponding
step to the presentation of a complaint of an offcnce before a Magistrate,
the Magistrate should require anvthing more than information where he has
indecd the power to call for evidence if he wants to? I do not think, Sir,
there is really very much more to be said on this matter. The case has
been misrepresented by Mr. Rangachariar. The difficult case whish he
placed before us arose, not under sub-section (1) which we are now dealing
with, but under sub-section (8). The Magistrate has power to issue a
sunmons on a mere complaint in writing. Why should he not hate
equal power when informntion is given to him to issue n summons requir-
ing 4 man to appear and show cause? That i what happens in every
criminal cage based on cemplaint or information. < ;

Ral Debi Oharan Barus Bahadur (Assam Vallev: Non-Muhwnmadnn):
In wy humble opinion, the Honourable Mover of this amendment has.
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rightly hit upon the flaw in the law as it stands at present. We are chiefly
concerned with the source from which the information has emanated.
Now, as the law stands at present, the Magistrate is simply concerned
with the information and is not concerned with the source from
Which it has emanated. The source may be a man of immature
understanding, of even u lunatic. The present law does not make
any difference whatsoever whether the information comes from u
person who is o deliberate liar or a person who is of immature understand-
mg or B lunatic. 8o, it is quite neeessary that, before action is taken,
before the machinery of criminal law is moved, the Magistrate should be
satisfied. Without his satisfaction no steps should be taken in the matter.
A man should not be disturbed, he may have many callings to attend to,
and in the midst of those eallings he should mot be disturbed.
The man moved against may have many enemies. Those enemies very
often find it convenient to move the Courts from time to time against him.
So, to make a safeguard against all these things it is very proper that the
Magistrate should not only be informed but he should be satisfied by some
sort of inquiry, whether private or public, or by taking any evidence
whether in camera or in the open Court. It makes no difference, but he
ought to be satisfied. There ought to be some person who should be res-
ponsible for the issuing of the summons or warrant, and he should also be
responsible for the inconvenience suffered by the man to be brought before
the Court. So, considering these circumstances, it is quite’ proper that the
amendment should be made. With these words I beg to support the
amendment.

Mr. B. Venkatapatiraju (Gunjam cum Vizagapatam: Non-Muham-
madan Rural): I expected that Government would accept the reasonable
umendment proposed by the Honourable Mr. Rangachariar, and I am
sorry to say that Mr. Rangachariar had to condemn u Magistrate of
Vizagapatam, from which district I come. But I can assure Mr.
Rangachariar that the Magistrate, though he was obliged to utilise this
section, was not at all responsible for it, when we know the true circum-
stances which necessitated the arrest of Mr. Muhammad Ali at Vizaga-
patamm. The warrant issued against him in order to prosecute him at
Karachi by the Bombay Government had not been received in time, but
the Magistrate was ordered to detain him. He did not know under what
section he could detain him, and therefore he thought that section 107
was the only possible section that he could apply before he received the
warrant. Therefore he detained him there and showed him every respect
ond every consideration. He treated him very well awaiting the receipt of
warrant. As soon as the warrant was received from the Bombay Govern-
ment he was released and was arrested on the warrant. Therefore I say
that the Magistrate was compelled to do that under the system under which
he was working and was not at ull responsible for the thing he did. Now,
in these days we must protect ourselves against n very possible abuse of
power, whether intentional or unintentional. In this case what mv
Hpnourable friend, Mr. Rangachariar, has suggested was actually in the old
Code. Tt was somehow or other removed and the word *‘ informed "’ was
put later on. Under the old Code of 1872, in the corresponding section of
491 the words used here in place of the word ‘‘ informed *’, the words
‘" any report or other information which appears ‘oredible and which the
Magistrate believes ©  Why on earth thig clear phraseology was removed
ond that ambiguous word ‘“informed ™ was substituted I cannot sav. but
we find a certain difficulty in interpreting that word because in order to

B2
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take a Magistrate to task we must eay that he is acting on his own dis-
cretion, when he is satisfied on information or evidence. It may be the
Magistrate may say even on the information of the police, '‘ I am satis-
fied ”’. But t{xe point is that he must be satisfied and not merely bé
informed. But as the section stands at present, if you“say ‘‘ informed ',
you cannot blame him because he has acted on the information received,
because he is not doing anything illegal, though he is not satisfied, if ho
proceeds under it. Therefore the old language and the present suggestion
of Mr. Rangachariar are quite in consonance with each other and will
achieve the object which the Government has at heart. 1 therefore appeal
to Government that they will agree to a clear and unambiguous language
being used in the Act in order to avoid misconception and abuse of power.

The HMonourable Dr. Mian Sir Muhammad 8hafl (Law Mcmber): Sir,
in order to form a correct opinion upon the merits of the amendment now
before the House, it is, 1 venture to submit, necessary to refer to certain
other sections of the Criminal I'rocedure Code. As it has been pointed
out by the Honourable Sir Henry Moncrieff Smith, all that section 107
warrants o Magistrate to do is to issue a notice to the person informed
against to show cause why security should not bo taken from him to keep
the peace. After the notice has been issued, or rather when the Magistrate
has made up hig mind to issue such notice what is he by law required to
do? If Honourable Members will turn to section 112 of the Criminal
Procedure Code, they will find that according to that section:

* When a Magistrate acting under section 107 (that is, the ssction with which wa
are at present concerned) deems it necessary to require any person to show cause under
such section, he shall make an order in writing setting forth the substance of the
information received, the amount of the bdnd to be executed, the term for which it 1s
to be in force and the number, character and class of sureties (if any) required.”’

Now, cven a ocursory perusal of this section will make it quite clear to
Honourable Members that the Magistrate is required by the provisions of
this section, in addition to certain matters, to inform the pcrson against
whom the order to show cause is issued, of the substance of the informa-
tion which the Magistrate has received. (Mr. T. V. Seshagiri Ayyor:
* Why "’.) Then, section 118 proceeds to say:

** 1f the person in respect of whom such order is made is presant in Court, it shall
::_e read over to bim, or if be so desires, the substance thereof shall be explained to
im."’

Then, according to section 115:

** every summons or warrant issued nnder section 114 shall be accompanied by a copy
of the order made under section 112, and such copy shall be delivered by tgo officer
serving or executing such summons or warrant to the person served with, or arrested
under, the same.”

80 it will be seen by Honourable Members that before the date of his
appearance before the Magistrate to show cause the person against whom
the procecdings are being taken is furnished fully with all the information
that is necessary, oven with a copy of the order which the Magistrate
has recorded before the issue of the process, in order to enable him to meet
the oase on his appearance in Court. But this is not emough. You will
see what certain other sections require in addition. Seotion 118 says:

“ Magistrate may, if he u1 suficient canse, dispense with the personal
‘tmg.'"; o o;‘:,y p.,myullgd upon to show cause vlh'y he should not be ordered ™

and so on.
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_ Mr. T. V. Beshagiri Ayyar: The question now is about the first stage.
There are subsequent stages. We are now concerned with the earlier stage.

The Honourable Dr. Mian Sir Muhammad Shafi: But is there any
ground whatever either in equity or in law. for requiring anything further
*than what is mentioned in section 107? 1 am trying to substantiate the
position that there is none. 1 am trying to show that the Code of Criminnl
Procedure provides for ¢very possible safeguard in so far as the interests
of the person against whom the order to show cnuse is issued are concerned.
And now if you will turn to section 117 it enacts:

** When an order under section 112 has been read or explained under section 113
to a persun preseut in Court or when any person appears or is brought before a
Mogistrate in ¢ompliance with, or in execution of, a summons or warrant issued under
section 114, the Magistrate shall proceed to inquire into the truth of the information
upon which sction has been taken sud to take such further evidence as may appear
necessary.

1t will be clenr therefore from a perusal of these soctions that under
soction 107 n Mugistrate aots upon the information which has been received
Ly him that n eertain person is likely to commit a breach of the peace, he
sends the substance of that information to the person eoncerned and on
the appearance of the person concerned before him, he proceeds to inquire
into the truth of the information which has been given to him and upon
which information process has been issued against the accused. The
word ‘ accused ' is renlly 4 misnomer in cnses of this kind. The person
proceeded against hus the fullest opportunity of showing cause and testing
the veracity of the information received. e, as & matter of fact, can,
under the law, require the police or whoever is really acting in the matter
to praduce evidence to prove and it will be on the prosecution to prove that
there is any intention on the part of such person to cotnmit a breach of the
peace.  In the absence of such evidence of course no Court will be warranted
t. require hiin to furnish security.

The Honourable Sir Henry Moncrieff 8mith pointed out to the House
that even in more serious cases of commission of offence all that is needed
is either complnint or information and in that connection 1 would invite
the attention of the House to section 190 of the Criminal Procedure Code.
This is what the scotion says: Co

‘““ Except as hereinafter provided, any Presidency Magistrate, District Magistrate
or Bub-divisional Magistrate and any other Magistrate specially empowered in this
behalf may take cognisance of any offence (and here I refer to (c) ur we are not
concerned with (a) and (b) in connection with the point which iz now before the
House) upon information received from any person other than certain persons named
that such offence has been committed.™

Bo you will see that the Legislature in section 107 has practically
ndopted the same phraseology with reference to action upon information as
they have adopted in section 190 in ordinary prosecutions for an offence.
Where is there any reason thercfore to justify any change of phraseology
in section 107 when even as regards the commission of offences exactlv
the same phraseology has been adopted by the Legislature in section 190
of the Criminal Proocedure Code: I submit that the nervousness which is
«displa¥ed in certain quarters in connection with the Ianguage used in
section 107 is really not justified. There is another section in the Code
of Criminal Procedure to which in this conncetion I ask leave to refer and
that is section 204. Tt says:

“1f in the opinion of a Magistrate taking cognisance of an offence there is suffi-
cient ground for proceeding and the case apgears to be one in which according to the
‘fourth column of the Becond*Schedule s summons should issue in the first instance he
shall issue his summons for the attendance of the acchsed.”
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Now Honourable Members will see that the procedure laid down in
this section 204 is practioally identical with the procedure laid down in
section 107. Bo far as Government is concerned they would not mind
changing the phraseology so that the words in seetion 107 should be the*
same us the words in section 204. That really does not touch the substance,
Lut the substance so far us the question is concerned is this: These three
sections really stand on identical footing and there is no reason whatever
to introduce in section 107 anything further in substance than what is
contained either in section 204 or section 109.

Rao Bahadur T. Bangachariar: If the Honourable the Law Member
will accept the words ‘‘ If in the opinion of the Magistrate there is suffi-
cient ground for proceeding ', etc., we have no objection to that.

The Honourable Sir Malcolm Hailey: The exact words will be “ The
Magistrate may, if in his opinion there is sufficient ground for proceeding,”
cte. The procedure is exactly the same as in 204.

Rao Bahadur T. Rangachariar: Will vou kindly move it in that way ?
Mr. Deputy President: The question ie:

** Renumber clause 17 as 17 (i) and before sub-clause (if) as renumbered insert the
following sub-clause :

* (i) That in sub-section (i) of section 107 of the said Code after the words ‘ The

Magistrate may ' the words ‘ if in his opinion there are sufficient nds for proceed-
g’ shall be inserted.” groa P

The motion was adopted.

Mr. K. B. L. Agnihotri: Sir, the second amendment to this clause
which 1 have notified to move is that the words ‘ by his wrongful act '
shall be inserted after the word ‘' person.’ The relevant portion of the
present scction as it stands is that any person is likely to commit a breach
of the peace, or disturb the public tranquillity, or to do any wrongful act
that may probably occasion a breach of the peace, or disturb the public
tranquillity. As the words ‘to do any wrongful act ' does not govern
the former portion of the clause, I fear that any person is likely to be
sunmmoned under section 107 and be bound over for keeping the peace even
though the likelihood of a disturbance of the public tranquillity be by his
rightful act. The clause is ambiguous, it is not clear and may make a man
linble to be bound over, even for his rightful act. I, therefore, wish to substi-
tute that only such person be bound over to keep the peace for a disturb-
ance of the public tranquillity whose action be wrongful, and should not
be liable if his action be rightful. Sir, sometimes it may happen thut n
person may be engug('d in doing an act or saying something which hc¢ may
have a right to do and say and it is likely that his speeches and actions might
indirectly result in or provoke 4 disturbance of the public tranquillity and the
Mugiatrate will under the clause as it stands be justified in binding over
such persons. I submit that this should not be the case. The person who
is not justified and has not got the right to say what he says or to do what
he does, should then certainly be bound over bui not otherwise. There-
fore, Sir, I put my amendment before the House for its consideration.

Mr. Deputy President: The .mendment moved is:

“ That the words ‘ by his wrongful abt ' shall be inserted after the word ‘ person *
in sub-section (1) of section 1077’
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Bir Henry Moncrieff S8mith: Sir, 1 am afraid I have not entirely
followed the argument of the Honourable Mover of this amendment. He
seems to have a fear that a person, by a rightful act, an act which he is
entitled to commit, is likely to cause a breach of the peace or a public
disturbance. I cannot follow that at all, because a breach of the peace or
a disturbance of the public peace is a wrongful aet in itself, and thereforc
all that Mr. Agnihotri’'s amendment would lead to would be, information
to n Magistrate .that a person by his wrongful act is likely to commit a
wrongful aot. It does not carry us any further at all. The wrongful act
is provided for in the next few words of the section—a wrongful act which
will probably occasion a breach of the peave. Therefore I would suggest
that Mr. Agnihotri’s amendment is not an improvement on the Code.

Mr. Deputy President: The question is:

* That the words ‘ by his wrongful act ' shall be inserted after the word ‘person’
m sub-section (1) of section 107."’

The motion was negatived.

Bhai Man Singh (East Punjab: Sikh): Sir, the amendment that stands
4gainst my name runs as follows:

*“In clause 17 insert the following sub-clause (I) and renumber the existing sub-
clause accordingly : .
“(7) In section 107, sub-section (3), after the words ‘ that may occasion a breach

of the peace or disturbs the public tranquillity * the words ' and there is an immediate
danger of such breach of the public peace or disturbance of the public tranquillity ’ be

inserted '."’
Sub-section (8) of section 107 relates to a Magistrate who is not em-
powered to take action under sub-section (1) and runs thus:

‘“ When a Magistrate not empowered to proceed under sub-section (1) has reason
to helieve that any person is likely to commit a breach of the peace or disturb the
public tranquillity, or to do any wrongful act that may probably occasion a bresch
of the peace or disturbance cannot be prevented otherwise than by detaining such
person in custody, such Magistrate may, after recording his reasons, issue a warrant
for his arrest (if he is not already in custody or before the Court), and may send him
befyre a Magistratza empowered to deal with the case, together with a copy of his

reasons.”’

Mr. K. B. L. Agnihotri: On a point of order, Sir, I think my amend-
ment No. 2 will precede Bhai Man Singh’s amendment. This amendment
coneerns sub-section (8), while my amendment precedes sub-section (8).

Mr. Deputy President: I think, as has just been pointeci out to me,
it would be to the convenience of the House if Mr. Agnihotri were allowed

to move his amendment first.

Mr. K. B. L. Agnihotri: Sir, my amendment is to the effect that after
sub-scction (2) of the same section, that is section 107, the following sub-
soction shall be inserted, namely :

** (2-A) Proceedings under this section shall not be taken agnim}’. a person for deli-
vering political speeches or doing political propaganda work which he be lawfully
entitled to do.”

Sir, when I moved my first amendment for the insertion of the words
* by his wrongful act ' the Honourable the Becretary of the Legislative
Department was pleased to say that he could not follow me or my argument
for the insertion of those words. He said how would it be possible that
a man by committing a rightful nct could be bound over under section 107
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for disturbing the public tranquillity. 1 may submit, 8ir, that it often
happens that persons engaged in pulitical propaganda work or in delivering
pelitical speeches create excitement among the people; there is thus ,a
likelihood of disturbance of the public tranquillity in the place; it may be
suid that it is doubtful also as to who will be liable for such a disturbance.
Sometimes u Magistrate has held that the person guilty of delivering specchens
or creating such an agitation is liable for it ; sometimes, Courts held, that the
persons who made such speeches or delivered such lectures simply pro-
voked the disturbance but is not on actusal wrong-doer as could be _bound
over under this scction. In such cases the person delivering the speeches
may have a right to deliver such speeches and still he may sometimes be
Lound over. 1n order to clear away that wrong impression 1 proposed my
previous amendment. That point would be still clearer by the insertion of
the sub-clause which 1 now propose. It must be in the experience of
Honourable Members that during the latter part of the year 1921 and the
early part of 1922, when there wus much political excitement in the country,
receny speakers were hauled up under this section and bound over to keep
the peace. The authorities may probably have thought it likely that
further speeches and unwarrsnted agitation might cxcite people in the
districts and thereby cnuse disturbance of public trunquillity. 1 wish by
this amendment to put a stop to such actions on the.part of District
Magistrates and others. It has been pointed out only a short time ago
by the Honourable Mr. Rangachariar that n case of the samne type occurred
when the arrest of Mr. Muhammad Ali took place at Waltair. Apart from
that, Bir, there have been many cuses in slmost all the provinces in which
persons enguged in enlisting volunteers, or in realising subscriptions for the
Congress funds, or in delivering speeches, or exhorting or calling upon the
people to observe the principies of temperance and to boyeott liquor
shops, or doing other temperance ot political propagarda work were bound
over. This amendment will put a stop to aucﬁ practices on the part of the
sutborities. 1 submit, therefare, Bir, that my smendment deserves the
ecnsideration of the House, and 1 move that the amendment be made.

Bhai Man 8ingh: Bir, I rise to support the amendment put forward
by my friend, Mr. Agnihotri. Coming from the Punjal I am all the more
in a position to say that this section 107 has been much more rather the
most abused in the Punjsb in connection with the Akalis than perhaps in
any other province. Hundreds of them were put into jail for refusing to
give bail when action vuder scction 107 was taken sgainst them. But in
point of fact, not a single breach c! the peace was caused by them in the
gense in which the section means. All of them werc arrested with a view
to crush or stop a certsin movement and for quite ulterior motives. I fail
to sce why s section which waa mcant to punish offenders who
reslly broke the public peace should be used for the ulterior
object of putting down a political or religions movemént simply because a
certain Local Government has taken it into its head to put it down. With
these remarks, Sir, T support the amendment. .

Mr. Deputy President: The question is:

* That the following sul:-uetion shall be inserted after sub-section (2) of section
107 of the said Code, uamely :

** (2-A) Proceedirgs undeg, this section shall potsbe taken

inst = person
delivering p;mnml speeches or doing pelitical propamgenda wm he be lurfnl!;r
entitled to

1ex
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The Assembly then divided as follows:
AYES—19.

Abdulla, Mr. 8. M.
Agnihotri, Mr. K. B. L.
Ahmed, Mr. K.
Ayyar, M. "I V.
Bugde_. Mr. K. G.
Dajpai, My. B. P,
Basu, Mr. J. N.
Gulab Singh, Sardar.
Jatkar, Mr. B. H. R.
Lakshmi Narayan Lal, Mr.

Jechugiri.
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Man Singh, Bhai.

Misra, Mr. B. N.

Nag, Mr. G. C.

Nand Lal, Dr.

Neogy, Mr. K. C.

Reddi, Mr. M. K.

Singh, Babu B. P.
Srinivasa Rao, Mr. P. V.
Venkatapatiraju Mr. B.

NOES—42.

Abdul Majid, Sheikh,
Shmed Baksh, Mr.

Aiyar, My, AL V.V,

Akram Hussain, Prince A. M. M.
Allen, Mr. B. C.

Barua, Mr. D. C,

Blackett, Bir Basil.

Bradley-Birt, Mr. F, B.

Cabell, My, W. H, L.

Chatterjee, M. A, C.
4’haudhuri, Mr. J.

Crookshank, Siv Sydney.

Davies, Mr, R. W.

Faridoonji, Mr. R.

Ginwala. Mr. P. P.

Haigh, Mr. P. B.

Hailey, the Honourable Sir Maloolm.
Hindley, Mv. C. D, M.

Holme, Mr. H. E.

Hullah, Mr. J.

Hussanally, Mr. W. M.

I

funes, the Honourable Mr. C. A.
Jafri, Mr, 8. H. K.
Jumnadas Dwarkadas,” M.
Ley, Mr. A. H.

Mitter, Mr. K. N.

Moncrieff S8mith, 8ir Henry.
Muhammad Ismail, Mr. 8,
Mukherjee, Mr. J. N.

Nabi Hadi, Mr. S. M.
Percival, Mr. P. E.
Ramayya Pantulu, Mr. J.
Samarth, Mr. N. M.
Sarvadhikary, Sir Deva Prasad.
Sen, Mr. N. K.

Singh, Mr, 8. N.

Bpence, Mr. R. A.

Stanyon, Col. Sir Heary.
Tonkinson, Mr, H.

Webb. Sir Montagu.
Willson,” Mr. W. gl.lJ.
Yamin Khan, Mr. M.

The motion wns negatived.

Bhai Man 8ingh: Sir, the mmendment that stends in my name runs.
as follows:

“In clause 17 insert the following sub-clause (/) and renumber the existing sub-
clause accordingly :

‘(1) In section 107, sub-section (¥), after the words ‘that may occasion a breach
of the peace or disturbs the public tranquillity ' the words ‘ and there is an immediate
danger of such breach of the public peace or disturbance of the public tranquillity ’
shall he inserted '."”’

Sub-section (3) of section 107 runs thus:

* When any Magistrate not empowered to proceed under sub-section (/) has reason
to believe that any person is likely to commit a breach of the e or disturb the
public tranquillity, or to do any wrongful act that may probably occasion a breach
of the peace or disturh the public tranquillity, ond that such breach of the peace or-
disturbance cannot he prevented otherwise than by detaining such person in ‘custody,
such Magistrate may, after recording his reasons, 1ssue a warrant for his arrest (if he
is not already in custody or before the Court), and may send him before a Magistrate-
empowered to deal with the case, together with a copy of his reasons.”

This sub-section, us Honourable Members may have seen, refers to the.
case of n Magistrate who is not empowered to take action under sub-
section (1). He is not empowered to call upon a man to furnish security ;.
he is not empowered to prooced agsinst him. But this sub-seotion is, in
a sense, more stiff than the first sub-sgetion. Under sub-section (1) only
‘% notice has to be issued® to the person conceyned and he is called upon
to show cause, but under sub-section (8) a Magistrate who has not got the-
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power to proceed with the case has got the power only to arrest the person
and send him on to the other Magistrate having power to proceed under
sub-section (1). Of course, the framers of the law, as it stands, saw that
they had to provide some safeguards in this sub-section. Therefore, they
have used the words ‘' has reason to believe that any person is likely to
commit a breach of the peace or disturb the public tranquillity or to do. any
wrongful act that may probably occasion a breach of the peuce or disturb
the public tranquillity, and that such breach of the peacc or disturbanoe
cannot be prevented otherwise than by detaining such person in custody,
etc. ' These two safeguards are there. A junior Magistrate may see
that he cannot stop a breach of the peace without arresting the person,
but the breach of the peace is to come say ten days afterwarde. What 1
want is that a special provision should be inade in such a case that such
Magistrate should not have the authority to arrest that person if the breach
of the peace is to come later on and he has got time simply to refer the
matter to the Distriot. Magistrate or to some other Magistrate empowered
to deal with the case. I want that the junior Magistrate should not have
the authority to arrest n man at once and send him on to the other Magis-
trate concerncd if there ia time to do so. Really speaking, no action can
be taken umder sub-section (1) also if the breach of the peace is net immi.
pent. That being the case, Sir, my position becomes stronger that such
a provision should be definitely laid down in this sub-section (8).

The motion was negatived.

Rao Bahadur T. Rangachariar: Sir, with your permission I shall mov?
the amendment which stands in my name which is No. 39 on the Agenda.
1t runs as follows:

“ In clause 17 after the word °‘substituted’ where it first occn;-l insert the
tollowing :
* after the word ‘ msay ' the words ‘ after recording his reasons’ shall be inserted '."

This amendment relates to sub-section 4 of section 107.

In the first place, Sir, there is a mistake in that sub-clause which I
have overlooked and nlso the Government have overlooked and which we
may be permitted now to correct:

“ A Magistrate before whom a person is sent under this section may in his discre-
tion ete. ete.”’ .

"That rclates only to sub-clause (3). He is not sent under this section but
under sub-clause (8).

Some Honourable Members; That has been corrected by the Govern-

‘ment.

Rao Bahadur T. Rangachariar: T beg your pardon then, it was a slip of
mine.

Now take the case of a person—one Magistrate thinks he is likely to
disturb the public tranquillity, and that his detention is necessary. Hg
sends him on to the Magistrate having jurisdiction. The latter will ini-
tiate the proceedings. He will do 8o, as has been pointed out by the
Honourable the Law Member this morning by issuing the summons con-
taining the substance of the information, etc. Here this Magistrate be-
fore whom a person is sent under fhis section may nt his discretion dotain
auch person in custody. ] only wish to make it obligatory on him to
vecord his reasops for detaining the person in ocustedy, so that he (the
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Magistrate) may pausc and think and come to the conclusion that really
the detention of this person is neccessary in the interests of public peace.
As the clause runs now he may detain him *‘ at his discretion.””  That
discretion really contemplates that he should bring his mind to bear upon
the question whether the man’s detention is necessary or not. If he is to
bring his judicial mind to bear upon the question, why should he not
record the reasons which impel him to tuke the extraordinary course of
detaining & man when only un inquiry is contemplated. He has to ini-
tiate the inquiry by issuing s swnmons; then to record evidence and then
bind him over if fw finds that security is needed. Therefore this being
an extraordinary step, that of restraining u person and detaining him in
custody, it ought to be taken with care and eaution, and that is why I
want to provide that he should record his reasons therefor. 1 move the
amendment which stunds in my name, namely :

‘““In clause 17 after the word ' substituted ® where it first occurs, insert the
‘fulluvinq Pt after the word * may ' the words ‘ after recording his reasons ' shall be
na .

Mr. H. Tonkinson: Sir, I venture to suggest to my Honourable frien.
that the amendment which he has moved is quite unnecessary. Let us
take the cases which are governed by sub-scetion (4) of section 107. There
are the cases in which a Mugistrate not empowered to take action under
sub-section (1) has proceeded under sub-section (3). Before that Magis-
trate can take the nction that he is allowed to take under sub-section (3)
of detaining the person in custody, he must record his reasons in writing
‘—+that is to say, it has already been decided by a Magistrate that it is
necessary and that no other action will probably prevent a breach of tho
pesce; nnd this Magistrate hus already recorded his reasons in writing.

Rao Bahadur T. Rangachariar: If that is so, why the discretion?

Mr. H. Tonkinson: Why should the Magistrate before whom this man
has to appear record his rcasons again? T.et us go u little further into the
provisiona of the Code. Undér section 112 when a Magistrate acting
under section 107 deems it necessary to require any person to show cause
he must make un order in writing setting forth the substance of the in-
formation reccived. Then Sir, the action under section 117 immediately
follows, und if Honouruble Members will refer to sub-section (8) of scection
117 us it will stand wfter the Code has been amended as is proposed in
this Bill, it will be scen that this Magistrate himself mnust also record his
reasons in writing. It menns, Sir, that one Magistrate after another must
continually be rceording rcasons; and I suggest, Sir, that it is quite un-
necessary to record reasons in this intermedinte stage.

The motion was negatived.

Rai Bahib Lakshm! Narayan Lal (Bihar and Orissa: Nominated Non.
Official) : 8ir, Mr. Agarwala has authorised me in writing to move his
amendment if you kindly permit me to do so. Bir, the amendment that I
am going to move runs as follows:

* In clause 17, Lefore the words ' pending further action' insert the words ‘or
wularge him on bail "

Sir, clause (4) of rection 107 supports this amendment to o great extent.
It says that a Mngistrate before whom n person is sent under sub-section
(8) may at his discretion detain such pegson in custody pending further
action. The wording of thi# clause clearly gives,discretion to the Magis-
trate to detain the person in custody, nnd therefore it is diseretionary with
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the Magistrate to enlarge him on bail. No doubt as 1 read the wordings
of clause (8) of section 107 I find some difficulty inasmuch as clause (8)
says that a Magistrate not empowered to act under sub-section (1) shyll
issue & warrant for the arrest and detain the person arrested in custody whes
he has reason to believe that a breach of the peace or disturbance cannot
be prevented otherwise than by detaining such person in custody. But
ns the wording 'of clause (4) mnkes it clear, that the matter is at the dis-
oretion of the Magistrate to whom the man has been sent, 1 think it is
better to have this amendment, so that it may be made perfectly clear
that the Magistrate may either enlarge him on bail or detain him in cus-
tody as he thinkas proper. With these rainarks 1 move the amendment.

The motion wns negatived.

Rai Sahib Lakshmi Narayan Lal: Sir, the amendment that I am going
to move runs as follows: .

* To clause 17, add the following ‘ and after the said sub-section (4) the followinyg
proviso shall be inserted, namely : )

‘ Provided that a proceeding under this section shall not be taken when there is
a boni pfde dispute which can Le properly dealt with under Chapter XII of the
':u de F.Iu

Bir, it is a settled principle of luw established by judicial authoritics
that there shall be no proceeding under section 107 of the Criminal Pr-
cedure Code when there is a bona fide dispute which could be properly
- dealt with under Chapter X1I of the Code. But the addition of sub-section
(9) to section 1435, makes the matter a little ambiguous and the object of
my amendment is to remove that umbiguity. Sub-section (9) to section 145
says: ‘‘ Nothing in this section shall ﬁe deemed to be in derogation of the
powers of the Magistrate to procced under mection 107."" Now, if it is
necessary to have this provision in reotion 145, it is also necessary to have
the proviso suggested by my amendment, because law and medical book-
should be always entirely free from any possible ambiguity. With thes.
remarks 1 move this amendment.

The motion was negatived.

Rao Bahadur T. Rangachariar: Sir, the amendment which I am moviag
is No. 42, and runs as follows: .

“ After clause 17 insert the following clause ¢

* 17A. After sub-section (4) of section 107 of the said Code the following sub-section
shall be inserted, namely : :

*(5) In all cases where action is taken under this section to prevent a person or
persons from holding or addressing meetings, s report shsll forthwith be made to the
Reasions Judge who may call for and examine the record of any proceeding for the
purpose of satisfying himself as to the correctness, legality or propriety of the same
and. pass such orders as he thinks fit '."

‘8ir, 1 did not spesk on smendment No. 88 (ii), where my Honouraple
triend, Mr. Agnihotri, tried to prevent the application of section 107 for
délivering political speeches. I did not do so because there may be ocea-
sions when sation under section 107 may be necessary to be- taken in the
interests of public peace; because the wording of the section is ** do any
wrongtul act which may probably occasion a breach of the peace or disturh
the public tranquillity ', that wrongful act rhay include an' inflammatory
speech—it may be a political speech—where people are asked actually ‘o
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rise in arme. It is a political specch all the same axnd therefore to prevent
the application of section 107 altogether to such cases was not consdered
by me right. But at the same time, Sir, you would have noticed strong
feeling in the country uguinst the abuse of section 107 during the last
two years with reference to the holding of meetings and the addressing of
mectings by individuals. There are cases where even committee meetiags
have been prohibited; there ure cases where persons who preached against
drink have been proceeded against under section 107 merely because some
man, some toddy shop contractor complained that by a speech against
drink a breach of the peace was likely to be committed; most likely the
contractor and his men sare those who break the peace. A man comes and
preaches to the people '* Do not drink. ' 'There are of course some who go
beyond mere preaching and resort to acts of violence and restrain people
from going to the toddy shop—l cun understand that. Still even in
cases of mere preaching many ineetings have been prohibited under this
section. How? It is always difficult to apply section 107. We have to
trust to the good sense of the Magistrates in applying this section whon
they prohibit meetings or prohibit people from addressing meetings. How
sare you to know beforchand that a speech which is going to be delivered
is such that action should be taken under this section? The speech is
still unuttered and .is not a written or printed spéech which is available to
the Magistrute which he can read beforchand; these are words unuttered
which he tries to prevent by taking action under that section. That action
contemplates cnses of persons perhaps who by their previous speeches or
by their previous conduct have indicated what they are going to say, sund
if ro, there may be cases where they would have been convicted for such
speeches if they had really made inflammatory speeches, and other sections
are also available for preventing such people from speaking like that.
Those are hardly cases where section 107 can be safely used—I1 would only
put it at that—can be safely or soundly used. But it has been largely usad,
it has been used like this in all the provinces, not in one province, but in
cvery province; after the abolition of the rcpressive laws they have fouad
repressive laws in these two sections, 107 and 144. An ingenious legal
¢lement in the Government of India and in the Local Governments has
found & remedy for the repeal of the repressive laws; repressive laws went
with one hand and up came these two sections ready in their other hand,
sections 107 and 144, handy, very efficient. I wonder why they took all
the trouble of passing the Rowlatt Act and the Criminal Law Amendment
Act and incurred sll this unrest and odium and created this non-co-opera-
tion movement and the Satyagraha movement and the passive resistance
movement by enacting these laws when 107 and 144 were so handy all these
vears, They forgot all about it until some ingenious lawyer advised
them saying ‘‘ Here are two handy sections, two hand-maidens® take hold
of them and resort to repression in.this way,’’ and curiously enough circum.
stances lent themselves to their very free use of these sections. If really
the matter had gone to Court, 1 am sure in many ocases the High Courts
would have set right the use of these sections. But these non-co-operators
do not belicve in anything; they do not believe in Courts; they do not
Bolieve oven in the High Court, in which I have strong faith, and they
would not go to the High ('ourts and therefore Magistrates were cncouraged
to use these sections in all sorts of ways. Therefore, Sir, 1 provide an
automatic corrective. There are Magistrates and Magistrates. I know
of a case where n Magistrate who was going on horse-back saw a bov
spitting on the floor and thought that he Spat at him when he wag on horsc
bLack. The Magistrate then and there on the spot tried him for insult and
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whipped him. Well, 8ir, he was the person aggrieved; he was the com
plainant; he was the Magistrate, und he tried him on the spot, and mos:
effectively he did it. There are Magistrates of course who conceive that
it is within their power to do all these things in certain tracts where afill
these legal or judicial idess have not permeated and lawyers have nut
invaded. Of course, these things no doubt do occur, and therefore, Sir
there must be a corrective, there must be an automatic corrective, to
the® misapplication of this section. After all, the remedy that I nave
provided is one which already exists in the law in certain cases. I hava
chosen a revising authority, an authority whioh is recognised by the Codo
Honoursble Members will see in the same Chapter that when security is
demanded for more than a year and if the person does not comply with
the demand, such proceedings huve to go to the Sessions Judge for con-
finnation. The order is liable to be revised and set aside by the Bessions
Judge. Will some lawyer here remind me of that section? (A4 Voice:
" Seetion 128.°) Thunk vou. Well, as Honourable Members will see, this
section reads thus: ' If any person ordered to give security under seotiun
106 or section 118 does not give such security on or before the date un
which the period for which such security is to be given, commences, he
shall, ¢xcept in the case next hereinafter mentioned, be committed ro
prison, or, if he is already in prison, be detained in prison until such perio.
expires or until within such period he gives the security to the Court or
Magistrute who made the order requiring it. ‘When such person has baen
ordered by & Magistrate to give security for u period excending one year,
such Magistrate shall, if such person does not give such security as afors-
said, issue a warrant directing him to be detained in prison pending the
orders of the Bessions Judge or, if such Magistrate is u Presidency Magis-
trate, pending the orders of the High Court; and the proceedings shall Le
laid, as soon as conveniently may be, before such Court.”’ *‘ Buch Court,"
that is the Sessions Court, ** after examining such proceedings and requiriag
froin the Magistrate any further information or evidence which it thinks
necessary, may pass such order on the case as it thinks fit '": 8o that
the Sessions Judge whom 1 have chosen as the revising authority is the
authority recognised already as a proper suthority to revise such procead.
ings. 1 only say that where action is taken under this section to prevent
the holding of meetings or of addressing meetings, then it should be
forthwith reported to the Sessions Judge. He on examining the recorda
will have to satisfy himself as to the legality, propriety or correctness of
such report and he can pass such order as be thinks fit. Therefore Lha
remedy I have chosen is purely a corrective one. Bessions Judges «re
trusted both by the Government and the people in most ‘eases, and
therefore they can be safely relied upon to do the corrective in cases where
they are grossly abused. Therefore, 8ir, I have suggested my amend-
ment which, T hope, will commend iteclf to the Government for their
good name, because they must also sec that their Magistrates do uot
misbehave,  After all, who suflers? No doubt, the individual suffers tor
the timc being, but by such action really the reputation of the Govern-
ment suffers. 1 mean the people think, when Magistrates take such
hasty action, that the (fovernment do not set them right with she resuit
that the Government becomes unpopular and. it adds to the irritation
among the people. After all, where is the hanm in entrusting this remody
in the hands of the Sessions Judge? Is the Sessions Judge gbing to the
rescuc of the sedition monger? Certainly not.  Therefore, there will
be really no danger whatéver in providing this remedy. On the other
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hand, sbuse and misuse and misapplication will be stopped. The very
fact that there is a corrective in the Bessions Judge will make the Magis-
trates puuse and hesitate and they will only take action which they should
leg{tlmately take. That fact itself will act as & deterrent against haiz
action on the port of Magistrates. Therefore, looked at from any poin:
of view, it i8 o necessary smendment; it is a wholesome amendment and
I hope the Government will see their way to accept it.

The Assembly then adjourned for Lunch till Half Past Two of the Clock

The Assembly re-assembled after Lunch at Half Past Two of the Clock.
Mr. Deputy President was in the Chair.

Mr. J. Ohaudhuri (Chittagong and Rajshahi Divisions: Non-Muham-
madan Rural): 8ir, it will be convenient if I draw the Honourable Mem-
bers’ attention to the Greaves’ Committee’s Report in this connection.
My idea is that, instead of umending the sections piecemeal, we should
adopt the recommendations of that Committee. They took evidence, they
consulted all the magistrates, the sessions judges, the divisional commis-
gioners, public bodies and lawyers. Of course, the magistrates were
reluctant to purt with their power but the sessions judges approved of it
and the divisional commissioners ulso were in favour of it. 1 am not
going to read the summary of evidence but 1 am only going to read the
rccommendations of the (Greaves’ Committee in this behalf. They say:

* After considering the evidence, we recommend that the powers of the district
officer and those under him under the preventive sections shall be modified in the
following manner :

Firstly, in ordinary cases under sections 107, 108, 109, and 110, when the district
officer requires a person to show cause, the proceedings shall be sent for trial before
% judicial officer, but in cases of emergency which arise under these sections and when
immediate action is necessary, it shall be cpen to the district officer and those
empowered to act under these sectious, but, where they make such.orders, they shall
state their reasons in writing and an appeal against the order shall lie to the District
and Sessions Judge. The Committee agree that all cases under section 110 should
be tried locally as at present and opportunity for obtaining legal assistance should
be freely given."

1 would leave the drafting to the Legislative Department, and I think
we might aceept the Greaves’ Committee’s recommendations as u preli-
minary to the separation of judicial and executive funetions. It need not
wait till the scheme is given effect to. As a preliminary, it may be con-
venient if we introduce u clause, after section 110, in which provision is.
made that ordinarily in all such cases where a person has been called upon
to show cnuse under either section 107, 108, or 109, 110, he may apply to
the District and Bessions Judge that the matter should be heard by him.
In such cases, the Distriot Magistrate is to send the records to him and
the matter may be judicially inquired into by the District and Sessions.
Judge. There i no reason why we should not entrust the District and
Bgusions Judges with powers to inquire in these matters. That would not
inorease his work very much hecause these cases are not wery common.
They come once in & way. Now, that would not create any mischief cither
because the Committee recommends that in emergency cases the district
Magistrate may pass orders. But when he has passed an order,' we may
give the party the right of appeal or the record and the roceedings may
be sent. as Mr. Rangachafiar recommends, to She District and Sessions
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Judge, and he may look into the records and pass such orders as he thinks
fit. Now, that is with regurd to mofussil towns. We know that in the
presidency towns the presidency magistrates imay nct in the swne manner.
There also, when he has called upon any person to show cause, the pec-
son may apply to the High Court that the matter may be henrd by that
-court and the court may pass such orders ws it may think fit. So, my
‘suggestion is that, instead of amending these sections piecemeal, nx sug-
gested by Mr. Rangachariar, we should insert .a clause alter 110 or in
some appropriate place in this chapter to provide that, where a person has
been called upon to show cause, he may apply to the District and Hessions
Judge that the matter muy bp judicially inquired into by hiw and then
it will be for the Magistrate to send up the records and the Judge may
look into the matter. Of course, 1 am not putting this forward as a final
amendment but I suggest that Mr. Rangachariar’s nmendment may then
be altered ns follows: _

** (5) In all cases where a person has heen required to show cause under section
107, 108, 100 or 110, he m;, outside any Presidency town, apply to tho District and
‘Bessions Judge, and, in a Presidency town, to the High Co that the matter may
be heard by the Sessions Judge or the High Coort, as the onse may be, and such Coart

may then send for the records and, after giving him a hearing, pass such orders as
the Court thinks fit."

Mr. Deputy President: Are you moving this as an amendment ‘o
-clause 177

Mr. J. Ohaudhuri: I suggest it as a gencral provision to go after 110,
‘Of course, I leave it to thc Honourable the Home Member and the
Henourable Sir Heury Moncrieff Smith to make any verbal alterations
they like and to prepure a proper draft. This ix not my own suggestion
but it has been recommended by the Greaves' Committee and I think
that che whole House will acoept it.

The Honourabie Sir Malcolm Hailey: I recognise that the propoaal
put forward by Mr. Rangachariar is in much less extremo a form than that
tabled by Mr. Agnihotri, and which the House decided not to discuss.
‘There are unfortunately certain topics which scem to give Mr. Agnibotri a
-crisis of nerves; when he realizes that the law gives n certain amount of
power to a police officer he has a shock; when he is told that it is necessary
to give preventive J:owern to a Magistrate the shock is renewed and his con-
tinual efforts in this Assembly have been to reduce entirely, if not to
remove, the powers given to poliee officors and to Magistrates. He would
nullify, if he could, the power to protect society which is vested 1n these
authorities, yet such a power is an esrentinl adjunct to good and peacenble
administeation. But to confine myself to Mr. Rangacharisr’s wmena-
ment; we have here a proposal to reduco in a somowhat milder form the
-operation of section 107, and I would ask the House to consider tho grounds
on which it has been put forward by the Mover. He commenced with a
- -gemeral attack (repeating to some extent what he had already said in
spenking on an earlier amendment), on the way in which we have during
the last two years utilired the preventive sections. 107 and 144 alike hare
been, he says, widely used and widely misapplied. Nay, he .permittad
himself to suggest that we, being at one stage unwilling to use striotly re-
pressive laws, and at a later stage being obliged to cancel them. wo, ut
the suggestion of some ingenious legal mind, decided to substitube the use
of these preventive sections. This is the first oceasion on which I have
had to complain that Mr Rangachariar has Betrayed a lack of that due
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modesty which is one of the requirements of a great mind. For what do
I find on looking up the debates on the Repressive Laws discussion? Who
was it that urged us to use the ordinary law? Who told us that the ordi-
nary law, if it were applied consistently, was sufficient for all our purposes?
Who told us specifically that 144 had always been on the Statute Book
and that we ought to use it? Why, Mr. Rangachariar and no one else.
1f we have used those laws, we need now no excuse; for we have con-
sistently been advised since the vear 1911 onwards (when the amendment
of the Seditious Meetings Act came under discussion) and the process ter-
nunated with the renewed advice given us by Mr. Rangachariar when we
discussed the case of our Repressive Laws generally last year. But have
we misapplied them? Well, those against whom they were applied had
their own ordinery remedy in the courts and in how many cases did they
seek that remedy? Mr. Rangachariar says the class of men against whom
we have applied these laws would not seek their remedy in the courts;
they have no belief in a High Court. Equally, if we apply these laws
again, that class of men would again refuse to utilise the agency of our
appellate courts, and would fail to receive the benefits of the amendment
which Mr. Rangachariar has put forward. But that is by the way; and
in not really the substance of my argument against Mr. Rangachariar.

Rao Bahadur T. Rangachariar: 1lMine is automatic.

The Honourable Sir Malcolm Hailey: He proposes: under. this section
that in all cases where action is taken to prevent persons from holding or
addressing meetings (whatever that means; 1 do not deal now with drafting),
a report shall go forthwith to the Sessions Judge who shall thereupon,
after examining the records, pass orders as he thinks fit in regard to the
cortectness, the legality or propriety of the decision. He tells us that the
Sessions Judge is already recognised in the law as a proper revisionary
authority in regard to these sections, and quotes the provisions of sec-
tion 128, sub-section (2) Well, that does not certainly apply to section
107, for under section 107, the period of an order is limited to twelve months;
while under section 128 only orders referring to a period in excess of one
year go to the Sessions Judge. Therefore, the Sessions Judge is not
recognised as a revisionary authority under section 107. What Mr. Ran-
gnchariar seeks to do in effect is to make a revisionary authority of a new
type. Hitherto revisional orders have been passed by a High Court. He
would have now revisional orders proper passed by a Sessions Judge. What
is the necessity for this? :

Rao Bahadur T. Ramgachariar: Under sections 486 and 487 the
Sessions Judge passes revisional orders.

The Honourable Sir Malcolm Hailey: He recommends to the High
Court. He does not pass final orders himself; he reports to the High
Ccurt for this purpose.

Dr. Nand Lal: Section 485 (which says) ‘‘ The Sessions Judge may,
ete.”

*Rao Bahadur T. Rangachariar: Section 485 is comprehensive.

8ir Deva Prasad Bsrvl_dhlkl.ry: That is an alternative.

The Honourable Sir Malcolm Halley: If the Honourable Member will
read sections 485 and 488 by will see that they do not bear out what he
soys.

o
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Rao Babadur T. Rangachariar: I said he has revisional authority in
cortain cases. He can order retrial, hé can order further inquiry, and
he can call for the records under section 485. Therefore he exercises powers
oi revision.

The Honourable Sir Malcolm Halley: But what Mr. Rangachariar
proposes now is that the Sessions Judge chould have power to pass such
orders as he thinks fit regarding the propriety of the sentence. That is a
cifferent matter. As I say, he proposes in effect, at all events with regard
to the preventive sections, and in them only in regard to a certain restricted
ciass of case, to create a new revisionary authority. I maintain that no
such orders are required. The persons affected by these orders, if they
Fave cause of complaint, have the ordinary procedure of the law open to
them. He gives no special reasons why the special interference of the Ses-
sions Judge 1s required in this behalf in this particular class of case. He says,
" 1 do not wish the Sessions Judge called in everywhere to pass revisional
oxders in regard to the preventive sections. I only wish him to be called in
i1: regard to meetings.”” Where do meetings differ from other classes of
action to such an extent that it is necessarv to create this special form
of revision? What again does he mean by ‘ meetings '? Mr. Agnihotnri
tried-to get the Assembly to agree to exclude altogether from the preventive
sections, action taken against persons °‘ delivering political speeches or
doing political propaganda work.”” If we, had argued the case (which
we found it unnecessary to do) he would have found an insuperable
difficulty in defining political s;eeches or political - propaganda work.
Mr. Rangachariar, doubtless recognizing this difficulty has contented him-
self with the expression ‘‘ holding or addressing meetings.”” But, as I
say, what are meetings? We know the term assembly, and we have a
definition- of lawful assembly. But meetings are not as he would seem
to suggest confined to political reetings; they may be of any other kind.
They may be for the purpose of organising riot or for the purpose of
promoting violence of any clags. If they fall into this category, would it be
necessary on that account to adopt a special revisionary procedure? The
scope of his amendment goes infinitely further than he himself, I think,
recognises. 1 maintain, that in regard to these preventive sections, and
perticularly in regard to section 107 it 18 quite unnecessary to invent or
sdopt a new form of procedure, especially vhen, in doing so, you are obliged,
owing to the difficulty of definition or drafting, whatever it may be, to
give to your new modification of the law an infinitely wider scope than any
prudent or reasonable man would care to contemplate.

®

Dr. Nand Lai: I may point out to his Honourable House that the
character of amendment No. 42 is not universal. It is of a very limited
rature. It simply says, ‘' In all eases where action is taken under this
seetion (that is, section 107), to prevent a person or persons from holding
or addressing meetings.”’ The recommendation embodied in this amend-
ment is that only in all cases of this nature a report forthwith shall be
submitted to the Sessions Judge, and then when we come to the latter
part of this amendment it says he may call for and examine. It rests gn
the discretion of the Sessions Judge that on the receipt of that report he
may go into it apd if he finds that some sort of illegality has crept in or
some irregularity has been committed, then he may tuke action. Not in
all cases, but only when he finds that the order is wrong, the.proceedings
are illegal, imgnfa.r and improper and then he may take action and set
that order aside or may rofuse to set that order aside. This is the recom-
mendation which has been made through the medium of this amendmenb.
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The grounds, on which this amendment has been moved, to my mind,
seem to be acceptable :—that there is in some parts of this country a great
complaint that law is twisted, that some Magistrates are pliable, that they
gre not independent, and ghat they use this section 107 in place of repressive
laws and rules which are not obtaining in that part of the country. That
ia the complaint. In order to meet that complaint it will be very wise to
allow this amendment. Now, the grounds which have been set forth in
answer to this recommendation are, that if we allow this amendment to be
pessed, then it amounts to this that the law of revision which is already
embodied in the Criminal Procedure Code under sections 435, 436, 437, 438
and 489 will, to all intents and purposes, be nugatory, that it will be a new
departure and, therefore, it is not proper that this amendment should Le
accepted. This is one of the grounds which has been set forth by the
Honourable the Home Member. The other is, in how many cases this:
has been done. The third ground which has been advanced is this, that
this law will practically deprive the magistracy of that very wise preven-
tive power with which they have been equipped.

These grounds can be met. So far as the first ground goes, I may
submit that the law of revision will not be interfered with at all, because
this amendment deals with a special sort of cases. We have got special
acts, special laws. Therefore, this amendment refers to a peculiar kind.
of orders which will be passed. It will not cover all the orders passed by
the District Magistrate or any first class Magistrate, but special cases
relating to meetings and relating to the speeches made in those meetings,
and not in ordinary cases. So, the fear of the Honourable the Home
Member seems to be very exaggerated; 1 may submit, with due deference:
t: his way of thinking. I may point out to the Honourable the Home
Member that any orfer passed under section 107, Criminal Procedure
Code, is not appealable, 1 think he will acoede to that contentian. It is
revisable, and who revises? The District Magistrate. An application for
revigion is lodged in the Court of the District Magistrate and he revises.
It a District Magistrate himself passed the order, then the application for
revision will be instituted in the High Court. There is no other provision
which may confront me with the view that 1 am wrong. If the Sessions
Judge finds that the order, under debate now, is altogether illegal—suppose
section 107 is not applicable. Suppose a speech is made and that speech
is innocent, and a constitutional one. Every man may be of this opinion
that there is nothing wrong in it, but, by an oversight or by a mistake,
the speaker has been hauled up and he has been called upon to show
cause.—a very respectable man, one of the orators of this country. That
order is illegal. Does the Honourable the Home Member seriously mean
that there should be no remedy for it, that he should undergo the whole
ordeal, he should try to engage a counsel, or he may not engage a counsel,
he may sec what will be done or what orders will be passed under section
112 or under section 114 or under section 118 of the Criminal Procedure
Code. Bhould he wait? Bhould he wait for three months, for two
months, or even for ofie month? Why should he? If the order is illegal
pfima facie, on the face of i, why should an innocent man be asked to
appear before a Magistrate? The Honourable Mr. Rangachariar’s amend-
ment meets all these emergent and urgent cases and I compliment him
on putting forward this amendment. :

I quite see that there is a little flaw in the motion, but, the Honourable
the Home Membr could not see it op account of the pressure
8PM. .t work. Perhaps another Member of the Government may
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Dr. Naud Lal.] .
think of it. If this amendment would have been placed under that class

of dsmendments which relates to section 108, then there would have been
greater propriety in it. This eriticism could be launched. However, that
criticdm could be answered in a simple way. Fhat is this. Bince 1923,
either in the former or the latter part of that year, this section 107 was
wrongly applied, therefore, the Honourable Mr. Rangachariar, the author
of this amendment, has thought it proper to put this amendment under
that very section. That is the answer which will be given to that criticism.
With these submissions, I appeal to the Government Benches that they
will be advised if they will accept this amendment: There is a great
grievance in the country. That grievance will be set at naught. They
shall have to admit, saying ** Look at the fairness of the Government.
They have incorporated a special provision for tases where thore is any
non-co-operator who is not willing tc come to the Court to make an applica-
tion under section 485 or under section 489. Look at the kindness of the
Government. They have incorporated a special provision to see that no
injustice may be done to anybody because the object of the law is that
justice should be dome.'”” If any injured man or if any man against
whom a written order is made does not volunteer himself to come to the
Court, whether rightly er wrongly, according to his way of thinking, here
iz the Government quite prepared to see that justice may be meted out
te him, and with that view alone this special provision has been incorporated
t7 help those men who do not come to the Court to defend themselves.
The Government suo motu, and on its own accord, is always very anxious to
see that none of the subjects of His Majesty may be subjeoted to an order
which is illegal. 'With that view this special provision may be incorporated
and the GQovernment will be thanked for it and therefore I repent my
submission that this amendment, which commends itself, may be accepted
unanimm{.sly.

Mr. P. E. Percival (Bombay : Nominated Official): Sir, I do not propose
t> discuss the Honourable Mr. Rungachariar’s observations about non-co-
operators; exeept one remark whioch he made, and which, I am rather sur-
prised to find, was repeated by my Honourable friend, Dr. Nand Lal. The
siantement was that, if the non-co-operators had applied to the High Court,
the High Court would have set the matfer right. That is to say, the law is
ali right, but, simply because the non-co-operators will not apply to the
High Court, it is necessary for us to make a special provision, in order
that they may be saved from acting under the ordinary provisions of the
law. That is a rather peculiar proposition to adopt, that we should change
cur law because certain people are not willing to sbide by that law.

Dr. Nand Lal: Because our object is to see that justice is done.

Mr. P. E. Percival: That is a very strange proposition that the law
shonld be altered for the benefit of people who are not willing to apply
to the High Court. Then there is the other question, and that is whether
the appeal or revision should be to the Bessions Judge or to the District
Mngistrate. It has always been the case up to now that the revision lies
to the District Magistrate; not to the Sessions Judge. By referring theue

icular cases to the BSessions Judge we shall have two oo-ordinate
authorities dealing with the same subject. Beotion 125 runs:

“ The Chief Presidency Magistrate or District Magistrate may at any time for
sufficient reasons to be recorded in writin
i e g cancel any Lond for keeping the peace or
and 80 on;

"
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and it has been ruled by the High Courts, and especially the Madras i
Court, that the District Magistrate can cancel any order for keeping the
peace. So that it is the District Magistrate who deals with the matter, not
the Sessions Judge. As under section 125, 8o also . . . . i

Dr. Nand Lal: Supposing the District Magistrate has passed an order
under section 107, then what is the remedy?

Mr. P. 'E. Percival: Then the man can go to the High Court. I think
the Honourable Member himself said that. An application for revision
can be made to the High Court. If anybody is dissatisfied with the order
of the District Magistrate, why not apply to the High Court. Bo that
the position is that there is a regular procedure laid down in the Criminal
Frocedure Code, by which the case goes to the District Magistrate first, and
from the District Magistrate to the High Court. The Sessions Judge is
pot brought in in these matters .of taking security for breach of the peace.
The suggestion is that one particular set of cases, namely, «preventing
persons from holding or addressing meetings, the case should go to the
Sessions Judge, and that in other cases it should go to the District Magis-
trate. I submit that this is not a satisfactory way, of legislating in con-
pection with this subject  There is one other remark that I wish to make,
namely, that I suggest with due deference that the drafting is not very satis-
factory. It says ‘‘ in all cases where action is taken under this section to
prevent a person from holding a meeting '*. Now the action is taken to
prevent a breach of the peace; it is not taken to prevent a person from
attending the meeting. So 1 suggest in any case that the drafting is not
entirely satisfactory. I thank the Honourable Mr. Rangachariar gor mak-
ing friendly remarks about Sessions Judges. I hope he will also adopt
the same attitude when he is considering the question of the powers of
Sessions Judges in other parts of the Code. 1n this particular case, the
matter is one which goes to the District Magistrate and not to the Sessions
Judge; and I suggest that there is no reason why the. general law
on the subject should be changed, and why any one who is not
satisfied should not go to the District Magistrate under section
125, or, if the order is passed by the District Magistrate, why he should
not go to the High Court for revision. The Honourable Member said
that the Sessions Judge is already a revisional authority. Under section
435 he is a revisional authority to the extent that he can call for the papers
and refer the matter to the High Court. But the Honourable Member
wishes to make him a revisional authority to deal with the matter him-
self. So that, from this point of view also, I suggest that no change
should be made, but that the ordinary procedure should be followed,
Emllley’ application to the District Magistrate and revision to the High

ourt. .

Mr. B. 8. Kamat (Bombay Central Division: Non-Muhammadan
Rural): Not being very familiar with the Criminal Procedure Code, either
¢ A criminal or as & criminal lawyer, it is with some diffidence that 1
venture to speak on this subject, and if I venture at all to do so I speak purely
as ‘' 8 man in the street ', a man who has to respect the law and who is
likely on certain occasions to suffer from the vagaries of the law or of some
Magistrates. The whole point whether the amendment moved by my friend,
Mr. Rangachariar, is a healthy amendmegt or not depends on this: whether
it it is oarried it will solve®a problem of constant friction both for Govern-
ment and for society at large. Yesterday the Honourable Sir Malcolm
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[Mr. B. 8. Kamat.]

Hailey enunciated a very sound doctrine when he told the House that even
from the point of view of Government the smaller the opcasions for causing
irritation by the action of the police, the better for Government. If that
healthy doctrine were to be adopted to-day, I believe Government shoul

offer no opposition to the amendment which has been moved by Mr.
Rangachariar. .-To my mind, it is a very modest and a very salutary
amendment. It is modest for one or two reasons. In the first place 1t
shows confidence in Sessions Judges. In the second place, all that it wants
to do is to give them the option and a discretionary power not to call for
each and every proceeding of the magistrate but only in certain cases to
call for records and proceedings of Magistrates, it they choose to do so.
So that it means a certain amount of latitude to the Sessions Judges
without throwing an extra amount of burden upon their work. Now what
are the objections of Government to the acceptance of such a modest
amendment as that? Sir Malcolm Hailey started by saying that if the
non-co-operators are not prepared to go to the High Court, how is it pos-
sible that they will go to the Sessions Judges? Now that assumes as if
Mr. Rangachariar ha§ brought forward this amendment purely in the inter-
ests of the non-co-operators and nobody else. (An Honourable Member:
** Primarily in their interests '’.) My reply to that argument of
Sir Malcolm Hailey is this; as I said in the beginning, 1 take
up my attitude purely as ‘s man in the street’'. I look to
my own safety. I am not so much concerned about the safety or
the protection of the non-co-operators, but Sir, I have no doubt to any
citizen, howsoever humble he might be, I believe Mr. Rangachariar’s
amendmtnt would be a safeguard and a protection in respect of his ele-
mentary rights.  Sir Malcolm Hailey said that this is likely to reduce the
power of the Magistracy. Certainly it is intended .to do that on the healthy
principle that while, on the one hand, the Magistracy is intended to pre-
vent any breach of the peace, it is also, on the other hand, intended to
safeguard the interests of honest citizens, and if there is a pitfall into which
Magistrates are likely to fall by an excessive zeal or by their political bias
or by the atmosphere of the country for the time being, well, there should
be s safeguard provided by the law. I believe the amendment of my
friend, Mr. Rangachariar, provides a very convenient and a very workable
safeguard, both in the interests of Government and in the interests of the
Magistracy and in the interests of citizens like myself, the man in the
strect. I expected, Sir, that 8ir Malcolm Hailey would accept this amend-
ment instead of shielding himself behind certain technicalities. If this is
8 healthy and a salutary amendment both in the interests of the citizen
and of Government, as I contend it is, there should have been an alacrity
on the part of Government to accept it, but the tendency on the part of
Sir Maleolm Hailey was to shicld himself behind definitions and behind
technicalities. The first technicality which he trotted out was the
-revisionary powers of the Sessions Judges. Now if this is an acceptable
anjendment, purely on its merits, in the interests of community and in
thé. interests of Government, a way could be found out so far as the
ravisionary ({;owers of the Sessions Judges are concerned. Under sec-
tions 435 and 488 it is pointed out they have such powers: now the question
of giving these additional powers or throwing this burden on them is
purely a matter of administrative convenience and public interests. If it is
necessary in the interests of society to throw, additional burdens on the
Bessions Judges, by all teans let Government come forward and 88y
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that such a burden should be thrown on them, instead of simply saying
technically that such and such a power already vests in them and it is not
desirable to throw additional burdens on them. It is purely a matter of
technicality to raise this objection. I believe the attitude taken up by
the Government as displayed by Sir Maleolm Hailey was purely what one
would call an offspring of political expediency. Sir Malcolm Hailey
further went on to say, or to pretend to think that it was not posgsible to
define even the word ‘‘ meeting ’. It caused a great deal of astonish-
ment to me that those who are able to frame so complicated and so com-
prehensive a Code as the Criminal Procedure Code are unable to find out
a definition of the word .‘‘ meeting ', and, then, that their Magistrates
who can understand what an unlawful assembly is and who can differen-
tiate between a lawful and an unlawful assembly would not understand
what & meeting was, an ordinary meeting held for any ordinary purpose in
the country. 8ir, 1 do think that this is a tendency to shirk responsibility,
to accept the principle of the amendment. 1 for one think, both it the
interests of Government and in the interests of community, it is desirable
to provide in the Code a safeguard for honest citizens who want to take
part in meetings either political or otherwise, and I think Government
would do well to accept this amendment either in this form or, if the draft-
ing is considered defective, to accept it.in some other form, and not give a
go-by to this amendment.

Mr. J. N. Mukherjee (Calcutta Suburbs: Non-Muhammadan Urban):
Bir, while fully sympathising with the underlying principle of my friend,
Mr. Rangachariar's amendment, I have certain difficulties which 1 propose
to place before this Honourable Assembly. '

I quite see that in cases where a person is prohibited from holding a
meoting or tuking part in a meeting some corrective may be necessary in
respect of the action of the Magistrate prohibiting the meeting, especially
in these days of political conflict. But at the same time I also see that
it is extremely difficult to put this amendment forward as an amendment
of section 107 of the Criminal Procedure Code. My reasons are these.
My friend, Mr. Rangachariar, says: ‘‘ In all cases where action is taken
under this section to prevent a person or persons from holding or addressing
meetings, a report shall, etc., etc. '’ Now, in such cases the action taken
must be by an order, and the order contemplated is not an order binding
down any particular person against any contemplated breach of the peace,
but an order prohibiting him from holding a meeting. That is an order,
it scems to me, which comes under section 144 of the Code and can be
appropriately eonsidered only within the four corners of that section, viz.,
gection 144, At the same time we have this further difficulty that section
485 which is the section about revision, lays down in so many words that
‘* orders made under sections 148, 144, ete., are not proceedings within the
meaning of this section.’”” Therefore if the amendment is put to the
House in the shape in which it has been put forwdrd, to my mind con-
siderable legal difficulties arise, and being in sympathy with my Honourable
friend, my present desire is to seck some means whereby the difficulty
thay be solved. But if the matter be put to the Assembly as an amend-
ment to section 107, I feel, Sir, that I shall have great difficulty in voting
in favour of the amendment, as I do not wish to introduce confusion into
the Criminal Procedure Code. ’

Rao Bahadur T. Rangachariar: It really means, * when action is taken
under this section for the phirpose of preventing e person, ete.’
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Mr. J. X. Mukherjes: Of course, all orders under section 144 are orders
directing a person to abstain from doing a certain thing or to take certain
orders in connection with property in his possession or mansgément; they
are not orders directed against the land itself, an inanimate thing, but
against a person and they cannot mean police action. And thereforeel
submit that the scope of section 107 is something totally different from
what ig contemplated by the proposed amendment. That is my view.
My Honoursble friend, Mr. Kamat, seems also to think that if there are
drafting difficulties those difficulties could be smoothed over and the under-
lying principle considered in its appropriate place. That is also my diffi-
culty, and if the House acecpte the principle of the amendment, I hope
it will also consider that point, and I put it to my Honourable friend, the
Mover of the ndment, that he will also consider it before putting it to
the vote of the Assembly.

Feo Bahadur T. Rangachariar: I shall gladly do so if I can under-
stand what my Honoursble friend’s difficulty is. I am sorry 1 have not
been able to trace it.

Mr. J. N. Mukherjes: I say that the amendment cannot come under
section 107 because scetion 107 contemplates the binding down of a per.
son; that is, a Magistrate may, under that section, only call upon a persou
to show cause why he should not be bound down for a certain time. That
is quite distinot from’ an order directing that a certain thing should be
done: that is to say, by such an order, personal liberty is not interfered
with but a person is merely ordered not to do a certain -thing. There is
my difficulty. Of course, if such an order really comes under section 107,
it is open to revision but unfortunately it does not. I may, however,
point out that the proposal itself is a very harmless one indeced, and is not
likely to interfere with executive action. I would like the Honourable
the Home Member and the Members on the Government Benches to con-
sider this point.

The House will see that the order in question is passed forbidding a
meeting. . The meeting does not take place. The event cannot be re-
enacted afterwards. The danger, whatever it is, is tided over, and there-
after, according to the amendment proposed a report is sent to the Sessicns
Judge. The Sessions Judge cannot pass a contrary order, but will only
consider the propriety of that order; that is all, and the thing will end
there. My submission is that my Honourable friend, Mr. Rangachariar,
is quite right when he says that, it will be well if there is some superior
legal authority to check any error in the proceedings of the Magistrate;
that will ensure, to my mind, a salutary provision of the law. Therefore,
I put it to Honourable Members that the substance of the amendment
iteelf is very harmless in its way, and therefore its principle, taken by
itself, ought not to present any difficulties to the Government Benches.
But, if it be put to the vote of the House, as it is, I regret, I shall not be
able to vote for it. .

{Mr. J. Ohaudhuri: May I inquire, Bir, what would be the attitude
of the Government with regard to my suggestion? If they are disposed to
consider it, it may not be nccessary to go into these piece-meal amend-
ments.

The Honourable Bir Malcolm Hailey: The Honourable Member asks
me what is our attitude tqwards his suggestions We trented it, not as an
amendment, but as a suggestion only; and, obviously, we could not discuss
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it in any way in this place, for it is not cognate to this particular section,
any more than, I was going to ssy, is Mr. Rangachariar’s motion truly
cognate to it, since all that a Magistrate does under section 107 itself is
to order somebody to show cause. We have treated Mr. Chaudhuri’s
8uggestion as a suggestion and nothing else, which we shall have to con-
sider. While we are discussing changes in the existing law, it is really
impossible for us to enter into a discussion of the wide change involved in
carrying out a separation between executive and judicial functions.

Mr. R. Faridoonji (Central Provinces : Nominated Official) : The proposals
made by Honourable Members have already been anticipated in the Central
Provinces. All cases disposed of by First Class Magistrates are reported
tc tho Sessions Judge in the form of daily calendars and he calls for the
records of cases when he thinks inspection or revision of cases is necessary.
It seems to me that a tremendous amount of solicitude and tenderness is
shown for the criminal or the person from whom a breach of the peace is
apprehended, while I have not heard one word of consideration for the
public who apprehend & breach of the peace, or who apprehend broken
bones or broken heads.

Oolonel Sir Henry Stanyon: Sir, after hearing some of the speeches.
or: the question now before us, I am more than cver anxious to endeavour
to approach the consideration of it with the complacency of a cold-blooded
legislutor. I will examine the proposed amendmeat. If I feel it to be a
reform, I shall unhesitatingly support it whatever nmy be the view of
Government. The lunch ipterval has given me an opportunity of consi-
dering it. As it stands, it seems to me, in a special class of cases, to alter
the existing law in two respects only. Firstly, it requires that a report of
the proceedings should be made apparently—though there is nothing in
the amendment to show who or what is the person or authority responsible
to make the report,—by the Magistrate who takes action under section
107. That is the first point. As the law now stands, a report to th:
Sessions Judge of proceedings under section 107 would be made ordinarily
by the person against whom those proceedings were taken.

The other point upon which this amendment would alter the law is
that the Sessions Judge, instead of reporting to the High Court a case in
which he thought some interfercnce by higher authority was desirable, will
himself be empowered to pass the final order. Now how far will that be
any advantage to the general public? My own humble opinion is that,
while it will delay and retard proventive action by the Magistrate on the
spot, it will invite the Sessions Judge to take upon himself a responsibility
which, from what I know of Sessions Judges, he will very seldom be
inclined to accept. However, that is only a matter of procedure. But’
it scems to me that the amendment as it stands—we must take it as it
stands—is open to the objection urged against it by the last speaker,
namely, that of producing a certain amount of confusion. It reads:

“In all cases where action is taken under this section to prevent a person or
persons from holding or addressing meetings.”

fhat is hardly language in which one can properly describe action under
section 107. It suggests that the section is likely to be used in an
indirect way, not to prevent breaches of the peace but to prevent meetings
which some person or some body of people comsider undesirable. Tf the
section is used to prevent a person from taking action which is likely to
onuse & breach of the peaee, then why Should gne particular form of that
action be made the subject of special legislative treatment? (Rao
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Bahadur T. Rangachariar: ** The elementary right of citizenship.’’) Thea
we are not told that these meetings are to be political meetings or even
public meetings. For all that appears in the amendment to the contrary
this special treatment would have to be applied to meetings held by intend-
ing dacoits, to meetings held by intending rioters, to meetings held by
religious fanatics, to meetings held by factions concerned in a dispute over
land. The Honoursble the Home Member has rightly said that it is an
extremely difficult thing to say what is & meceting having regard to the
ordinary significance of that word. Two persons can have a meeting.
But I think there are two other rather serious objections to this proposed
emendment. A general legislation of provisions for revision by the higher
pourts cannot be taken objection to by anybody; but the moment you
introduce a special clause of this kind for special cases, you make your
motive clear. It has been made clear in this case. Underlying the pro-.
posal is the distrust of our Magistrates. $ir, we have heard that there are
Magistrates of all kinds. Certainly there are. 1 have met them of all
kinds, from A to Z. But, because n tool is fragile or bad, you do not cut
off the hand that works it; you improve the tool. If our Magistratcs are
given to weaknesses, to illegalities, to oo much police and too little judge,
public opinion is the remedy for improving that state of things. We cannot
possibly expect our Magistracy, as a.body, to be encouraged to act with
impartiality and in a trustworthy way if by our laws we point out to them
that the public whom we represent have no trust in them. We must give
them that trust and let them feel it a burden upon them to act up to it
and to deserve it. That is the only way; that is how trustworthiness has
been secured in England for centuries, and that is the only way in which
it will be secured in India. Then I submit that it is indeed a strong
objection to this amendment that it would create an exception in procedure,
an invidious distinction, in respect of one particular class of action which &
Magistrate believes is likely to create a disturbance or cause a breach of the
peace. We have to-day caused to be accepted or carried an extremely
sound principle insisted upon by my Honourable fri¢cnd, Mr. Rangachariar,
that action under section 107 shall depend -upon an exercise of Magisterial
diacretion—a proper exercise of Magisterial discretion. That is undoubtedly
a correct principle and a wise safeguard ; but having got that and put it on
the Statute Book, are we nevertheless to suggest to the Magistrate as we
‘should do by this amendment: ‘‘ We do not believe in vour exercise of
judicial discretion in this particular class of case, and therefore, in this parti-
cular elass of case only, we command that every time you exercise that discre-
tion, you shall at once make a report to vour superior authority in order
_that there may be a check upon you.”’ 1 think the proposition made upon
the basis of the Greaves’' Commission Report for a general amendment of
the law of revision is a proposition that will require very careful consideration
by this House when it gpmes up; but it is impossible to introduce a general
clause of that kind as a tail to section 107. Therefore, T think; and T think
su after careful consideration of everything said upon both sides of the
question—it is my honest opinion, though possibly a wrong one—that by
introducing this amendment into the Code we shall not do any practical go
to the public at large. and we mav do a good deal of harm.

Sir Henry Moncriefl Smith: Sir, I have very little to add to the very
clear exposition of- the difficulties of this amendment which the House
has just heard from Bir Henry Stanyon. But I do want to be clear in
my own mind, and I think the Members of the House should be clear in
their minds, as to what the effect will be of making this amendment in
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our criminal law. Mr. Rangachariar proposes that when an order has
been made under this section for a certain purpose—I am not concerned
with the purpose, the question of the principle of the amendment has
been otherwise dealt with—but when an order has been made under section
197, the Magistrate—he does not say the Magistrate but we presume it is
the Magistrate—shall make a report forthwith to the Sessions Judge. Now,
we have to remember what it is he is going to report. As a matter of
fact, there is no order under 107. It is a requisition. You require a person
to appear.

Rao Bahadur T. Rangachariar: I did not say ‘* order "'—the wording 18
‘“ when action is taken."

Sir Henry Moncrieft Smith: When action is taken. My point is just
the same: action is taken. What has the Magistrate done? He has
required a person to appear and show cause. The moment he has done
that, he reports to the Sessions Judge. Well, what is thé Magistrate thea
going to do? Does he go on until perhaps the Sessions Judge sends for
the record or does he stay his proceedings and wait for the Sessions Judge
toltake action in the matter? 1 do not know what the poor Magisirats
will do.

Rao Bahadur T. Rangachariar: I do not think there will be any diffi-
culty. Till he gets a stay order he goes on.

8ir Henry Moncrieft 8mith: Unless he gets a stay order he goes on. Very
well. 1 should have thought it might have been better to make it clear.
But let us come to the Sessions Judge. He has got the report from tbe
Magistrate. Now, what is the report going to be? The Magistrate hus
reported to the Sessions Judge, *‘ I have information that Mr. Rangachariar
is likely to commit a breach of the peace. "

Rao Bahadut"T. Rangachariar: By attending a meeting.

8ir Henry Moncrieff Smith: ‘‘ I think there is sufficient ground for pro-
ceeding against him. I have therefore issued a notice upon him to appear
and show cause.” That is what the Sessions Judge gets. Now, what
is he going to do. He sends for the record. When he has seen the record,
he has got no further information to go upon.

Rao Bahadur T. Rangachariar: Then if that is all the material he will
cancel it. '

Sir Henry Moncrieft 8mith: Mr. Rangachariar is reluctant to admut
that there is anything wrong with his amendment. But I think in his
heart of hearts he will himself realise that it is in the wrong place. That
is not an amendment to section 107. He.wants it to be much further on
in the proceedings. At all events, I shall be very glad indeed if any
Honourable supporter of this amendment will get up and remove my doubts
in the matter. I cannot see how any Sessions Judge is going to pass aay
effective order of any sort. I think a sensible Sessions Judge, receiving
the report of the Magistrate, will say ‘* what is the good of this to me?’
apd drop it into the waste-paper basket. This will be the effect of the
new procedure which Mr. Rangachariar’s ingenuity is devising for us.

Mr. Deputy President: Amendment moved :

“ After clause 17 the following clause be added, namely :

*17-A. After sub-section (4 of section 107 of the said Code the following sub-

goction shall be inserted, nmamely : . ‘
¢(6) In all cases where acti®n is taken undor this gection to prevent a person or
persons from holding or addressing meetings, a report shall forthwith be made to the
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[Mr. Deputy President.]
Bessions Judge who may call for and examine the record of any proceeding for the

. ) P
of satisf himself as to the correctness, legalit propri am
R0d pass such orgers as he thinks Bt " y or propeiely of the same

The question is that that amendment be made.
The Assembly then divided as follows:

[

AYES—28. .
Abdpldgl_aji}t{; S{ukgn Kamat, hg B. 8.

- Agnihatri, Mr. X Lakshmi Narayan Lal, Mr,
Asad Ali, Mir. _ Man Singh, Bhai !
Ayyar, Mr. T. V. Beshagiri. Misra, Mr. B. N.

Bagde, Mr. K. G. Neg, Mr. G. C.

Bajpai, Mr. 8. P. Nand Lal, Dr.

Besu, Mr. J. N. Neogy, Mr. K. C.

Bhargava, Pandit J. L Rangacharier, Mr. T.

Chaudburi, Mr.*J. Reddi, Mr. M. K.

Das, Babu B. B. Bingh, Babu B. P,

Faiyaz Khan, Mr. M. Srinivasa Rao, Mr. P. V.,

Guiab, Singh. Sardes Venkatapatians, Mr. 5.

ingh, ar. e iraju, Mr. B.

Jatkar, Mr. B. H. R. Vishindas, Mr. H.
NOES—43. .

Abdulla, Mr. 8. M. Innes, the Honourable Mr. C. A.

Aiyar. Mr. A. V. V. Joshi, Mr. N. M.

Akram Hussain, Prince A. M. M., Ley, Mr. A. H.

Allen, Mr. B. C. Mitter, Mr. K. N,

Barua, Mr. D. C. Moncriefi Smith, Bir Henry.

Bndlei-l?irt, Mr. F. B, Muohammad Ismail, Mr. 8.

Bray, Mr. Doxal. Mukherjee, M J. N.

Burdon, Mr. Nabi Hadi, Mr, 8. M.

Cabell, Mr. W. H. L. Percival, Mr. P. E.

Chatterjee, Mr. A. C. Ramayya Pantuolu, Mr. J.

Cotelingam, Mr. J. P. Smm{, Mr. N. M. .

Crookshank, Bir Sydney. Sarvadhikary. 8ir Deva Prasad.

Davies, Mr. R W. Sen, Mr. N. K..

Faridoonji, Mr. R Shahab-ud-Din, Chaudhri.

Gajjan Bingh, Sardar Bahadur. Sinﬂ, Mr. 8. N.

Haigh, Mr. B, B. . Sinha, Babu Ambica Prasad.

Hailey, the Honourable 8ir Malcolm. Sircar, Mr. N. C.

Hindley, Mr. C. D. M. i Stanyon, Col. Bir Henry.

Holme, Mr. H. E. Taonkinson, Mr. H.

Hullah, Mr. J. Webb, Rir Montagu.

Huumﬁlx, Mr. W. M. . Willson, Mr. W. 8. J.

Ikramu Khan, Rajs Mohd.

The motion was negatived.

Rao Bahadur T. Rangachariar: The next amendment which I move,
Bir, is this:

* After clanse 17 insert the following clause :

*17A. After sub-section () of section 107 of the ssid Code the following sub-
section shall be inserted, namely :

KD ] any perron who is detained in custody under sub-section (§) or is brought
‘under arrest as provided in section 114, is prepared at any time or at any stage of
the proceedings gofm-e such Court to execute a bond required of him by the order
passed under section 112 to be in force until the completion of the enquiry herein-
after prescribed, Le shall be released '."”

The whole object of the initiation of these proceedings is to require a
erson to execute a bond to keep the peace for a oertain period, but pend-
g the enquiry the Magistrate considers that his detention is necessary

and therefore orders bim fo be brought up—detention in order to compel
him to give the security after the proceedings are fully completed. But
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if he is prepared to give that security during the pendency of the inquiry
there is no reason why he should be kept in custody when he is prepared
to do it in order to go on with the inquiry, it being always remcmgere«l
that this is a purely preventive chapter and not a punishing chapter. If
the man is prepared to do that which he is called upon finally to do, when
he is prepared to do it in the first instance pending the inquiry, thera
is no object in keeping him in custody. Therefore, I provide that instead
of his being enlarged on bail which may not be enough—bail is merely for
appearance—if he cxecutes the bond which he is required in the preli-
minary order under section 112 which was read to us this morning by the
Honourable the Law Mcmber, namely, giving the period and the amount
which he would eventually be required to give—if he is prepared to do
that pending the inquiry, then he should no longer be detained in custody.

That is_the object of this amendment and 1 bhope it will be acceptable
to the House.

Mr. Deputy President: Amendment moved :

*“ In clause 17 add the following sub-section, namely :

¢ xi\fter sub-section (4) of the same section the following sub-section shall be inserted,
namely : .

‘ (5) If any person who is detained in custody under sub-section (4) or is brought
under arrest at provided in section 114, is prepared at any time or at any stage of the
procecdings before such Court to execute a-bond required of him by the order passed
under section 112 to be in force tntil the completion of the inquiry hereinafter
prescribed, he shall be released *."

Mr. H. Tonkinson: Sir, I have two objections to the amendment which
has been moved by the Honourable Mr. Rangachariar. In the first place
the proposed sub-section to_section 107 is in an entirely wrong place. In
the second place it is quite unnecessary. As regards the suggestion that
it is in the wrong place, I would merely remark that section 107 deuls
with persons who have been required to show cause why they should not
execute a bond to keep the peace. Now in this sub-section tho
Honourable Mr. Rangachariar refers to persons brought under arrest
under section 114. This section applies to all people who comse
under the provisions of section 112. That is, it covers the -cases of
persons who are called upon to show cause why they should not give a
bond for good behaviour as well as of persons who are called upon to show
ecause why they should not give a bond to keep the peace. That objection,
Sir, might be met by placing the amendment in another place, but in
view of the fact that we are providing in clause 20 for the addition of a sub-
section (8) to cxisting section 117, I suggest that this amendment is quite
unnccessary. Under the proposal of the Honourable Memper the bond
which would be executed would be a bond required of him by the order
passed under section 112. Undgr section 117, on the other hand, it has
been definitely provided that the bond shall not be either in degree or in
pature more stringent than the bond which the man is required to execute
by the order passed under section 112. What then, Siwr, is the use of
this additional provision. It might be suggested, perhaps, that this will
upply to an earlier stage of the proceedings than the stage of section 117.
Rut, Sir, that is entirely incorrect because a man under the proposed sub-
soction (8) must have been brought before the Court. The. order unde.r
section 112 must have been read and then, Sir, immediately the provi-
sions of section 117 apply and I submit that the amendment is therefore
quite unnecessarv. In the interests of the subject, much more has been
provided for in the Bill aleady than ine the amendment proposed by my
Honoursble friend. .
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Mr. Deputy President: The question is:
* That in clansc 17, add the following sub-section, namely :

* After sub-section {4) of the same section the following sub-section shall be
inserted, namely : e

*5. If any person who is detained in custody under sub-section (4) or is brought
under arrest ss provided in section 114, is prepared at any time or at any-stage of
the proceedings’ before such Court to execute a bond required of him by the order
passed under section 112 to be in force until the completion of the inquiry hereinafter
prescribed, he shall be released "."’

The motion was negatived.

Mr. Deputy President: The question is, that clause 17, as amended,
S 4PN stand part of the Bill.

The motion was adopted.

Mr. X. B. L. Agnihotri: Sir, the amendment of which I gave notive
has already been discussed in connection with clause No. 17. 1 may be
permitted to move an amendment adopting the same wordings as have
been sdopted in clause 17, that is ‘in his opinion if thete is sufficient
ground for proteeding, or believing,” or whatever word may be sui}-
able,—I1 would leave that to the Legislative Department.

8ir Henry Moncriefl Smith: Sir, we age quite prepared on our part to
accept the same amendment that we had in section 107. It will simplify
matters if I move it myself, having it now in proper form. I move, Sir,

* That in clause 18 after the word ‘' substituted * the following be inserted :

* After the words ‘ such Magistrate ' the words ' if in his opinion there is sufficient
ground for proceeding ' shall be inserted ".”

Mr. Deputy President: The question is that the amendment be made.

The motion was adopted.

Mr. T. V. Seshagiri Ayyar: I move, Sir, on behalf of Dr. Gour, his
amendment.* I must say at once that, speaking for myself, I should like
not to move it, but unfortunately I have power and am authorised to
move and not to withdraw. But I can oconceive ocases, in moving the
smendment, cases, probably Government knows, of an effigy being carried
which would have the effeot of disseminating sedition; or, a oaricature,
a photograph : there are other ways of disseminating sedition, that is other
than orally or in writing. However, 8ir, I have got to move it, and I

move it.
Mr. Deputy President: The amendment moved is:

“* In clause 18 omit the following :

* After the words ‘in writing' the words ‘or in any other manner' shall be
inserted "."
. 'The Honourable Sir Malcolm Halley: Mr. Seshagiri Ayyar has already
anticipated the objection we should have brought forward against his
asmendment. The added worde would, 6f course, apply to effigies, photo-
graphs, cinemsa shows, dumb shows and the like. .

Mr. Deputy President: The question is that that amendment be made
The motion was negatived.

* ‘In clause 18 omit the following;
* Aftor the words ‘ in writing’' the words ‘or in"any other manner’ shall be
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Rao Bahadur T. Rangachariar: Sir, I move the following amendment :

““In clause 18 after the word ‘ manner ' insert the word ™ knowingly '."”

My amendment relates to the same clause but is not to the same
gffect. The language of the clause is:

‘“ has information that there 1s within the limits of his juriediction any person who,
within or without such limits, either orally or in writing, seminates or in sny manner
dissominates or attempts to disseminate S

I introduce the word ‘‘ knowingly "’ before the word ‘‘disseminates,”’
50 that innocent agents may not be proceeded against; for instance, boys
who handle newspapers withont knowing the contents and such other per-
sons who are merely ignorant tools in the hands of other persons, should
not be proceeded against. ‘‘ Knowingly disseminates ''—that is the object
of this amendment. I hope it will commend itself to the House, and-~I
do not think many words nre needed, unless Government opposes, in which
case, of course, there are other Honourable Members who will take care of it.

Sir Henry Moncrieft Smith: Sir, I would suggest that this amend.
ment is really not necessary. Mr. Rangachariar cited the case of tho
newspaper boy. Well, & newspaper boy does certainly hand on news-
papers which contain possibly objectionable matter to purchasers. But I
do not think it can be suid that the newspaper boy is disseminating the.
matter.

The word used here is ‘ disseminating, ' ‘ spreading broadcast, ’ and
Mr. Rangachariar no doubt knows the Latin derivation of the word: it
means the same thing as ° scattering seed. ' Now, the person who.
scattors seed orally or in writing is not the newspaper boy. I do not think
there is any doubt about that. Nor do I think there is any risk whatever
of n newspaper boy being prosecuted under this section. The word ** know-
ingly " is not a word we are accustomed to in our law; we have the words.
* voluntarily * ¢ intentionally,” and so forth. ‘‘ Knowingly '’ is some-
what new to us and I do not think we shall be improving the Code by
introducing it.

Mr. K. B. L. Agnihotri: Sir Henry Moncrieff S8mith has said that no
person who sells newspapers can be bound over under this section. I’
should like to give him some instances which have been brought to my
notige. Honourable Members may be aware that in Partabgarh during
1921, about a dozen young men were prosecuted under this section and’
bound over for digtributing certain leaflets about the Kisan movement and
put in prison for their refusal to give security. In another place also, very
recently, a boy was punished with imprisonment for seven years under
sedition for distributing Fatwa leaflets. It is just posdible that the,
Magistrates may bind over even boys who eell newspapers in the sireets.
There will therefore be no harm if the word ‘* knowingly, *’ or any similar
word such as ‘‘ intentionallv, '’ is inserted in this sub-clause. Tt is on.
the other hand extremely desirable to insert such a word and provide a

necessary safeguard.

The Honoursble Sir Malcolm Hailey: Sir, the Honourable Member-
has by implication at all events brought so grave a charge against our Magis-
tracy, namely, of sending to prison for seven years boys who unknowingly
disseminated information, that T am impelled to ask him whether he can.
assure the House that perdens so convicted did not know the nafure of the.
Jeaflets they were distributing. Pérhaps he cahnot give that assuramce?:
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Mr. K. B. L. Agnibotri: Not under this section. No one can be
punished for seven years under this section.

The Honourable 8ir Malcolm Hailey: Then his objection does not
apply to this section.

Munshi Iswar 8aran (Cities of the United Provinces: Non-Muham-
madan Urban): Sir, with your permission and the permission of the
House, I move that the word ‘’ intentionally '’ be substituted for The
word *‘ knowingly .

Rao Bahadur T. Rangachariar: Sir, I accept that.

The Honourable Sir Malcolm Hsiley: We are prepared to accept that.

Mr. Deputy President: The question is:

“ That in clanse 18, after the word ‘ manner’ insert the word * intentionally '.”

The motion was adopted.

Mr. Agnihotri's Amendment No. 46, namely:

‘* That in clause 18:

Between the word ‘ matter ' and the word ° contained ', insert the words ‘ not true
to the knowledge of such person and’."

was withdrawn.
Mr. Deputy President. The question is:
‘* That clause 18, as amended, stand part of the Bill.”
The motion was adopted.

Mr. W. M. Hussanally: Bir, before Mr. Agarwala is called upon to
move his amendment, there is an amendment standing in rmy name on
the supplementary list which has been jlaced on the table to-day. I
propose that in section 110 after the words ‘ receives information ’, the
words ‘ on oath or solemnn affirmation ' be inserted.

The Honeurable Sir Mzalcolm Halley: 1 am afraid, Sir, I must ask for
your ruling whether you admit this amendment. You will perceive, that
it was received on the 15th January shortly after one o’clock.

Mr. W. M. Hussanally: I hended it in to the Notice Office at 11
-o'clock.

The Honourable Bir Malcolm Halley: Nevertheless, 8ir, it was on the
15th of January, and, as I read the rule, it says that notice of amendments
must be given in two clear days before the Bill is to be considered. The
rule does not provide two days before any portion or section of the Bill is
tuken into consideration.

Mr. Harchandrai Vishindas: ‘‘ Considered ' is the word.

Mr. Deputy President: My ruling on the application of Btanding Order
46 to the case of amendments received two clear days before the clause of
the Bill o which they relate comes up for consideration is as follows :

Sub-order {1) of Standing Order 46 clearly requires notice to be given
iwo clear days before the first day on which the Bill is considered. There-
fore, all amendments ef whioch notice was given on or after the 18th of
January may be objected to under the Standing Order. As regards the



THE OODE OF ORIMINAL PROCEDURE (AMENDMENT) BILL. 1281

power of the Chair to overrule the objection, I propose, ordinarily, not
to suspend the Standing Order in favour of such amendments, firstly,,
bgcause Honourable Members have had ample time in which to
congider the Bill and to formulate their amendments, and, secondly,
because in a long and complicated Bill of this kind there is a distinct
aanger that the passing of an amendment, of which the notice prescribed
by the Standing Order has not boen received, may result in the overlooking
of necessary conscquential alterations in the Bill or of the, effect of the
amendment on other provisions of the Code.

I therefore rule Mr. Hussanally's amendment out of order.

Ral Sahib Lakshmi Narayan Lal: S8ir, with your permission, I will
riove the amendment standing in the name of Mr. Agarwala.

Mr. Deputy President: Has the Honourable Member received his per-
mission in writing?

Rai Sahib Lakshmi Narayan Lal: Yes, Sir.

The amendment, that I am going to move is:

“ That in clause 19 omit sub-clause (1).”

Sub-clause (1) of clause 19 is as follows:

“In class («), the word ‘or,’ where it first occurs, shall be omitted and after the
word ‘ thief ' the words ‘ or forger ' shall be inserted.”

Tho effect of this amendment will be that a ‘ forger *' will not be
ircluded under the purview of section 110 of the Criminal Procedure Code.
1 would have liked to include a ‘‘ habitual forger '’ under the purview
of this section of the Code, but there is a difficulty which stands in my way,
tut for which I would not have moved this amendment, and it is this.
Section 110 says that whenever a Presidency Magistrate, Distriet Magis-
trate or Sub-divisional Magistrate, o a Magistrate of the first class specially
empowored in this behalf by the Local Government receives information
that any person within tho local limits of his jurisdiction is by habit a
robber, housebreaker, or thief, ete., such Magistrate may, in manner here-
inafter provided, require such porson to show causo why he should not be
ordered to execute a bond with sureties for his good behaviour for such
period not exceeding 3 yoars as the Magistrate thinks fit. Honourable
Members will find that the Code requires that the bond shall be executed
with sureties, and a refercnce to clause 21 (c) of the Bill will show that
such suretics can be rojected on the ground that they are not capable
of controlling the movements of the person. I ask the Honourable Mem-
bers to consider whethar it is possible for the sureties of a ‘* forger '’ to
control his movements. The sureties of a habitual robber or thief or house-
Lreaker can control his movements, because to commit his offence he has
t» movo from place to place, he will be going from one place to another.
But ‘s forger ' can forge while sitting in his house: how can a surety
control his movements? It will be simply impossible for a ** forger *’ to find
aSurety. A forger cannot got a surcty, and when he cannot get a surety
he will have to rot in jail. No surety can possibly control the movements
of a ‘* forger '’ unless he remains with him day .and night, and therefore
I say ‘* forger '’ should not be ineluded in his section.

The motign was negatived.

. ‘
Mr. J. Ramayya Pantufu (Godavari cum Kistna: Non-Muhammadan

Rural): Sir, my amendment is that:
“In clause 19, sub-clause (i), omit the words ‘or abets the commission of '.”
° o
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My, XK. Ahmed: Sir, there is an amendment to-omit cluuse 19 standins
«in my name.

Mr. Deputy Preaident: We have just disposed of that.
Mr. X. Ahmed: I wish to move amendment No. 48*
Mr. Deputy President: That /as been disposed of.

Mr. K. Ahmed: No, 8ir. There has probably been a clerical mistake
and I am the sufferer for it. 8ir, before I had sent the msnuscdpt wntten
by myself possibly there hus been some mistake. The word ‘' forgery ' Sir,
you will see in section 110

Mr, Doputy President: Before the Honourable Member proceeds further
I would like to know what amendment on the agenda paper it is thnt ho
is moving.

Mr. XK. Ahmed: The word ‘ forgery,’ 8ir,—I have. got the word
here . .

Mr. Deputy President: That has been disposed of.

Mr. J. Ramayya Pantulu: I propose, Sir, that in eclause 19, sub-clause
(n), the words ‘‘ or abets the commission of ' be omitted.

This amendment rclates to clause (d) of section 110. The present
clause runs thus:

‘ Whoever habitually commits mischief, extortion or chentmg or counterfeiting
coin, currency notes or stamps, or attempts so to do . .

The amendment proposed by Government is thn.
* Habitually commits, or sttempts to commit, or abets the commission of, etc.”

Abetment is now added newly to the section. According to the section
a8 it stands now it is only the commission of an offence or an attempt to
commit the offence that renders & man liable to be bhound over. But
now for the first time it is proposed also to bind over & man for habitually
nbetting the commission of an offence. My objection is this, that abetment
may be by doing an overt act or simply by an illegal omission; and it
seems ta me that & man might be bound over for abetting by means of na
overt act but not for abetting by an illegal omiasion. 1 am prepared to
amend my amendment like this: ** habitually commita or attempts to
commit or ahets by an overt act the commission of an offence . . " 8o
I will put it like that and 1 hope that it will commend itself to Govern.
ment. My point is this, when you bind over a man

Mr. Deputy President: May I ask the Honourable Member to repeat
what he has said? The House would like to know what the alteration
is.

Mr. J. Ramayys Pantulu: T would add after the word * abets '’ the
words ‘‘ by an overt act.’”” My point is that we should not bind over n
man simply because he has been omitting to do a corfain thing which
he ought to have done. We can do it thh regard to & man who has
done an overt act. That is my point,

Dr. Nand'Lal: With your permission, Slr, .may I inform the author of
the present amendment' e e e

- et g1+t e et mm a2 e et

‘In clause 19, omit sub-clause (s),.

e s . e S e .t 4 B T R,
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Mr, Deputy President: Order, order. The amendment is ‘- In clause
19, sub-clause (ii) after the word ‘ abets ' insert the words ‘' by an overt

[ ]
.

Ral X. K. Sen Bahadur (Bhagalpur, Purnes and the Sonthal Pargannas:
Non-Muhsmmadan): May I inquire if this new amendment has beea
accepted by this House?

8ir Henry Moncrieft Smith: No, Sir, by no means.

Mr. Deputy President: If an objection is taken, I would rule it out of
order.

8ir Henry Moncrieft Smith: I merely said that the amendment has not
been accepted by the House.

Mr. Deputy President: But the.question is before the House.

Sir Henry Moncrieff Smith: The amendment has not yet been accepted
by the House. '

Mr. Deputy President: The amendment is before the House.

8ir Henry Monoriefl Smith: Sir, Mr. Pantulu desires to put in-the words
" by an overt act,’ because he is afraid that somebody might be prosecuted
under section 110 for habitually abetting serious offences by illegul omis-
sions. It is a little difficult to conceive how this might arise. But in any
case there is no abetment without- intention. 1f my friend will look ut
the Penal Code for the definition of abetment, he will find that there is uo
abetment in regard to an omission unless the omission is an illegal omnis-
sion and unless also the person intentionally aids, by that illegal omission,
the doing of a thing. 1 think, Sir, the House will agree that if a person
habitually and intentionally asids by illegal omissions the -commission of
all these offences to which reference has been made, he should come
within the purview of the iaw,

The motion was negatived.

Mr. K. Ahmed: Sir, I move that in clause 19, in sub-clause (ii), omit
the word * kidnapping.’

As a general principle, Sir, when there is an offence and it is sufficiently
provided for as punishable in the Indinan Penal Code, 1 do not think it is
ut sll neoessary that this word should be included in seetion 110 for bad
livelihood. The scope of this section is after all a preventive one and not s
punitive one. Kidnapping as a profession, 8ir, is very rare in many parts
of India; while on the other hand, we have got some experience in our
criminal eourt’ practice that young minor wives and minor members of
fumnilies who are without help are kidnupped. Sometimes the relations
of the minors go to the police and try by giving illegal gratification to
kidnap, with the result that the engine of oppression is being put in against
the interest of these persons who are infants after all. That being so, Sir,
and since we see the word ‘ kidnapping ' has been put in for the first time
after so many years and is probably a good attempt, but certainly, Sir,
when we come across so many diflicultiés, so much oppression being cxer-
cised, I submit that thin word ** kidnapping "’ should be omitted.

I therefore move, Sir:, .
““ In clause 19, in sub-clause (ii), omit the word *kidnapping”."

The motion was negatived.
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Mr. K. B. L. Agnihotri: Sir, I beg to move;.. - 3

" In ‘élavee 19 (ii), insert the word * abduction * between the ‘Words * kid@piq '
and ° extortion "’ :

“1 think, Sir, while moving. this amendment 1 afn on safer ‘ground.
Here I do not wish to curtail the powers and the authority that havé becn
vested in the Magistrates or the police and I have no fear of getting any
rcbuke from the Leader of the House on this amendmend, 1 sake:it as
my ill-luck to have roceived thesc rcbukes from the Leader of the House,
for the fault of having the misfortune to differ from him on certain pofuts.
My reason for moving this nmendment is that, of Inte there has been a
regular profession with certain people to tiike women and girls from different
provinces of India to the Punjab—so much so that hundreds of females
are taken from some of the provinces to the Punjab every veatr and sold
there. Bo far as the Central Provinces is concerned, the Central Provinces
Government deputed special offiecrs to find out and make inquiricg in .that
_eonnection and certain persons are on trial and the cases are peémding in
the Courts of law. It generally happens that the agonts or tﬁc female-
catchers as they may be called, have their ageneies at: various pjacirs where
they employ women of that district or of places in the neighbourhood in
their service and after a course of time by daceitful inducements and per-
suagion take them to the Pymjnb and sell them. It any of my Honourable
friends have dny doubt on thnt matter T would refer them to. the warinus
law reports and the law journals: ‘wherein they will ind many cases of
kidnapping and abduction of this nature reportod.” Therefore, T submt
that there is no reason why when we inelude kidnapping we should not
inclide abduction also in this seetinn. Therefore, T commend my amend-
ment for the consideration of the House.

The Honourable Sir Maloolm Halley: Sir; T am very sorry Mr. Agnihotri
ghould - think that T have directed rebukes againat him. It was far from
my mind; I have indeed attempted tn ennvinee him by argument every
now and then and 1 am glad to sny have frequently reeeived the nid of
the House in doing so. On this oceasion he may be quite free from anv
such apprehemsion. 8o far from contesting his proposal, fof' my part 1
think it is nan excellent one. It was originallv in the Bill as put forward
in 1018, and it was.perhaps in an nxcess of ‘caution that it was omitted hy
the Lowndes Committec. 1 quite agree, from mv knowledge of the in-
famoun trade that is carred on in cortain parts of India, that this addition
should be made to Bill; it is an added plensure to me on this ocoasion-to
find a new Saul among the prophets.

Mr. J. Ohaudhuri: But the Law Member ought to repudiate the charg~
__ ageinst the Punjab.

. Bhal Man Singh: Sir, while supporting the amendment, T must stroayly
rqpudiate the charge that ia brought againat my provinee. T am sure the
Honourable the Law Member will honr me oot on this point.

Mr. Deputy President: Amendment moved:

“In clause 19 (ii), insert the word * abdaction® hetween the words * kidnapping *
and ‘ extartion'.” . S

The question is that that amendment be made.

The motion was adopted,
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THE CODE OF CRIMINAL PROCEDURE (AMBNDMENT) BILL. 12856

Munshi Isway Saran: Sir, 1 beg to move the amendment which stands
in my name, and which runs as follows:

** To clause 19 add the following clause :
e ' (#i) clause (f) shall be omitted *.”

T am afraid I shall be considered to be u very nervous person like so many,
other Honourable colleagues of mine in the House who object to the en-
largement of the power of the Magistracy and the police. I know that
in moving this amendment 1 am courting very severe attucks from various
quorters. Some friends of mine, mostly Exccutive Officers of Govern-
ment, have come to me and, though not in so muny words, but by their
gestures and by the way in which they have spoken have implied *“ Either
you are a dangerous lunatic or you arc a dangerous character yourself.
How dare you move this aimnendment? *° When I um opposed by so many
distinguished gentlemen, 1 fecl that I must be wrong and they must be right.
But, unfortunately, 8ir, 1 huve not been convinced that 1 am wrong and
I need hardly assure either the Honourable Sir Malcolm Hailey or the other
Members of this House thut I um in no sympathy with the dangerous
people who sre mentioned in section 110, und I am not at all keen on
guining the distinction which s prosecution under this section confers upon
you. :

But, Sir, the whole point is this. Is it really necessary to have
this clsuse (f) in section 110? The House will notice that its scope has
been very much extended by the amendments that have been carried
to-day. Almost every kind of imaginable offence to which the provisions
of this section could be made upplicable has been included in sub-clauses
(a), (b), (c), (d) and (¢). 1 have been trying to think—I must confess
without success—of a case to which clause (f) would apply but which would
not be covered by tho previous olauses. (dAn  Honourable Member:
" Goondas "’.) Yes. My Honourable friend says ‘' Goondas.”” I was
going to rofer to Goondas. Perhaps my words will not ecarry
the same weight with the House as the words of a very distin-
guished Judge of the Allahabad High Court, whom every lawyer not only
i the United Provinces but all over India considers an authority on
criminal law. 1 mean the late Bir Douglas Straight. Listen to what he
says. There wus o case exactly of a Goonda before him and this is what
he said. I will give the fucts from the report itself.

Sir Henry Moncrieft 8mith: May we have the reference, please.

Munshi Iswar S8aran: Indian Law Reports, Allahabad Series, Volume
V1, page 182. I must at once inform Sir Henry Moncrieff Smith that 1
tried to find out whether this case was over-ruled but 1 could not get hold
of the index of cases in this library. If it ie over-ruled, I shall be very
glad if he will tell me so. This is what the report says:

“ On reading over the record and hearing Babua’s pleader, Babu Lal Moha, I
consider there is sufficient evidence on the record to establish that Babua is & notorious
badmash, an extortioner, a concoctor of false cases as a means of extorting money,
apd altogether a terror to the town of Mirzapur. I have hoard of the badmashes of

irzapur swho, indeed, are notorious), and I have taken the opportunity of consulting

a few of the residents of Mirzapur about this Babua, and the account th ive of hi
is very black indeed.”’ ey give of him

That was the sort of man who went up in rcvision before his Lordship,
Mr. Justice Straight. This is what his JLordship says: ’

L]
“1 am well aware that in Mirsapur, particularly, Che task of the Magistrate in
preserving order is an extremely difficult and anxious one; but neither he nor the
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Judge nor this Court is empowered by law to put a man in prison simply because he
has an evil reputation. 1f respectable persons, who can prove facte which would
constitate the credible information legally necessary to justify issue of process and
requirement of security, have not the courage to come forward and assist the Magié-
trate in the prevention of breaches of peace or of crimes by giving evidence in
Court, it is unfortunate to say the least of it, but thq Magistrate is not therefore
entitled to act upon inld“tllu g;oo! obtained aliunde, which he himself describes
‘as not so strong as it ought to be’. 1If in the interest of public order or security
to property the’ attendance .n Court of such persons was necessary, the Magistrate
had the power, if he chose to exercise it, of compelling their appearance.’’

1 have invited the attention of the House to this particular passage in the
judgment of Mr. Justice Straight to show that it was a very bad case
where the District Magistrate and the Bessions Judge were clearly of
cpinion that the man was a regular badmash, goonda or hooligan, call
him what you will. The District Magistrate und the Sessions Judrﬁe
thought that he should be bound over under section 110. But his Lord-
ship Mr. Justice Straight sitting in revision held that the provisions of this
section did not apply, and he refers,—I may tell 8ir Henry Monorieff
B8mith—to an earher case reported in I. L. R., 2, All., 885, where he hus
laid down the principle which should guide Courts in applying section 110.
Now, 1 submit that if the House is satisfied that there are cases which
are not eovered by the previous clauses together with the amendments
made—apart from the question of any authority in my favour—then surely,
this clause should be retained and I shall be happy to withdraw my amend-
ment. But I fail to see why you should introduce a olause so genmeral,
and 1 might say, so vague that it is difficult to define it. - Moreover I submit
that in times of panic or of excitement it is possible that this clause may
be misapplied, as indeed some clauses arc being misapplied. Take the
case of a goonda who either goes about beating people, trying, say, to
extort money. If he is « man who goes about beating people, you can
certainly have him under clause (¢) which lays down that a person who
** habitually commits, or attempts to commit, or abets the commission
of, offences involving a breach of the pemce ’’, should be bound over
under this section. Or to take another instance, if you have a man who
goos about threatening people, then you can again have him under this
very clause. I submit that these clauses are wide enough to cover all
these cases and it is not wise to have a clause which can on account of ite
vague;mess :.nd indefiniteness be misapplied. 1 therefore move the following
amendment : -

*“ To clause 18 add the following sub-clause :
* (i) clause (/) shall be omitted *.”

The Aesembly then adjourned till Eleven of the Clock on Saturday,
the 20th January, 1928.
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