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LEGISLATIVE ASSEMBLY.
Wednesday, 17th January, 1923.

The Assembly met in the Assembly Chamber at Eleven of the Clock.

‘Becretary of the Assembly: I have to inform the House of the ua-
avoidable absence of Mr. President at to-day’s meeting.

Mr. Deputy President then took the Chair.

QUESTIONS AND ANSWERS.
RaiLway CoNCESSIONS To TRAVELLERS.

145. *Mr. K. Ahmed: (a) Are the Government aware that in the
East Indian Railway and the Bengal Nagpur Railway, concession return
tickets for the 1st and 2nd class passengers are being issued at a fare and
a third during the Christmas and other holidays?

(b) Do Government propose to introduce similar concession return
tickets in all State Railways for the 1st, 2nd and Inter class passengers
during the Pujah, Christmas and Easter holidays?

The Honourable Mr. O. A. Innes: The introduction of corcessions of
this kind is within the competence of Railway Administrations and the
Government have no doubt that they are fully alive to the desirability of
restoring them as soon as circumstances permit, bui the Government will

bring the matter to the notice of Agents. )

Mr. K. Ahmed: A supplementary question, Sir. In view of the fast
that the company-managed Railway can grant such a concession, could not
the Government of India in the State-managed Railway grant that con-
cession ?

The Honourable Mr. O. A. Innes: I have already said that the Govern-
ment of India propose to bring this matter to the notice of Agents.

Mr. K. Ahmed: When will that be, Sir?

The Honourable Mr. O. A. Innes: Now, Sir.

8ir Deva Prasad Sarvadhikary: Is it at all proposed to restore the old
return tiokets independent of the Pooja, Easter and X'mas concessions?
I g0, when?

The Honourable Mr. 0. A. Innes: I think that was a question which
was asked by Mr. K. Ahmed. All I am prepared to say is that we propose
to bring the question of restoring concessions of this kind to the notice
of Agents in order that they may consider whether now or abt some later
date they are in a position to restore these 8oncessions. That, I am afraid,
is the only answer I can give ‘at present. ' '

(1168 ) LA



li6+ ‘ LEQISLATIVE ABBEMBLY, (17T JaN. 1928.

Mr, J. Ohaudhuri: Is the Honourable Membey aware that the Bengal
Nagpur Railway gave some Pooja concessions while the East Indian and
Eastern Bengal Railways did not give any concessions? Does he not
think it desirable that there should be uniformity in this respect?

The Honourable Mr. 0. A. Innes: I was a0t aware of that .fact.

Mr. N. M. Joshi: May I ask, Sir, why these concessions are extended
<uly to 18t and 2nd class passengers and not {o 3rd class passengers? -

The Honourable Mr. O. A. Innes: I ar afraid I cannot answer that
question without examination.

Mr. N. M. Joshi: May 1 know if the Government is prepared to con-
sider this question?

The Honourable Mr. 0. A. Innes: No question will be considered without
Agents.
INcONVENIENCES To LowER CLAss PasseNgers on E. B. RaiLway.

146. *Mr. K. Ahmed: (a) Are the Government aware that in the
Eastern Bengal Railway there are certain restrictions, (a) for Inter class
assengers who are not allowed t¢ travel by the Darjeeling and Dacca
ails when travelling less than 100 miles, and (b) for third olass passengers
who are not allowed to travel by tlc Darjeeling Mail trains when travelling
for less than 200 miles? )
(b) Are the Government awara that these restriotions are causing great
ingonveniences to the travelling public as there are not sufficient number
of available trains for them which are always over-crowded ?

(c) Do Government propose in the interest of the travelling publie to
1emove those restrictions as early as possible?

The Honourable Mr. 0. A. Innes: (a) Yes. These restrictions were
imposed as intermediste and 8rd class accomryodation on the trains referred
to is limited and the object is to prevent passengers travelling long distances
being inconvenienced by other passengers for whom another and a suitable
train service is provided.

(b) and (¢) Government are not aware that the restrictions referred to
cause inconvenience, and do not propose to take any action in the matter.

Mr. K. Ahmed: Are not the Government of India aware that there
were a number of trains before the Darjeeling Mail started in the afternoon?
For instance, there was the Shillong Mail, passenger and other local traius
running within the limited area some time :g,?

The Honourable Mr. O. A. Innes: I did not catch the Honourable
Member's question. ‘

Mr. K. Ahmed: Is my Honoursble friond aware that irom BSealdah
which is a suburban town East of Calcutta on the other side of
Howrah, trains are not for the last two or three ycars running regularly ’*

For instance, the Shillong Mail is not running at all. "It used to start by
2.30 p.M. There were other trains also which used to run within the

limited srea; and they have aleo been stopped ? )

The Hon'oﬁmblo.lr. 0. A. Inpes: The train service is arranged by the
Agent, and 1 have no reasen to suppose that the Agent has not arranged s
suitable service. ,

.
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Mr, K. Ahmed: Do I take it, Sir, that the Agent’s statement is to he’
taken as gospel truth and that the Honourable the President of the Railway
Board and the Honourable Member in charge are not to answer questions
notices of which have been given?
® The Honourable Mr. O. A. Innes: [lhe principle of Government is to
tiust their Agents in all cases unless anything is brought to notice in which
the Agent is clearly wrong. * ' : .

Mr. K. Ahmed: Is it not desirable that the department should be
sbolished? 1s it not a burden on the public revenues?

DaMage nY Froops 1IN RaJsuami Division.

147. *Mr. K. Ahmeéd: Will the Government be pleased to state:
(@) the number of men, women and houschold animals that died and the
amount and extent of the damage including the losses of crops, huts, goods
and chattels, etc., sustained by the people during the flood in the districts of
Rajshahi Division in September last; and

(b) what was the extent of damages and the amount of loss sustained
by the Eastern Bengal Railway?

The Honourable Mr. 0. A. Innes: (a) The Honourable Member is refersed
to the Press Communiqués on points of this kind which have already been
issued by the Government of Bengal.

(b) The information is not yet available. It will be supplied to the
Honourable Member on receipt.’ .

Mr. K. Ahmed: A supplementary question, Sir. Is it not a fact that
Rai Bahadur Iialla Ram, ex-Engineer, was deputed by the Government of
Irdia to inquire and report on the subject? ‘

The Honourable Mr. O. A. Innes: Yes.
Mr. K. Ahmed: Has he not submitted a Report on the subject at all?

The Honourable Mr. 0. A. Innes: I believe he has submitted a Report.

Mr. K. Ahmed: Are we not entitled to fet the information that appears
in that Report submitted to the Government. If so, may 1 ask thut all
these particulars sliould be supplied to us?

The Honourable Mr. 0. A. Innes: That Report deals with technical
questions as to whether sufficient waterways are provided in these railwny
lines. 1t does not deal with Part (a) of the Honourable Membur's ques-
tion. I would also add that a series of questions have been put in regarding
Mr. Ralla Ram’s deputation, and I would. suggest to the Ho}!oumblc
Member that he should wait till the replies are given to those questions.

Mr. K. Ahmed: May I ask if the Government of India will be good
enough to lay that Report on the tablé so that Honourable Members of
this Assembly may look at it? :

« The Honourable Mr. 0. A. Innes: I have already said that the Honour-
able Member must wait till the replies are given to the questions which
have been put in‘on this subject. I am not prepared to answer guestions
ot this kind without having papers before me,

Mr. K. Ahmed: Will my Honoursble friend be good enough to place
the Report submitted by ,Rai Bahadur Ralla .Ram on the table of this
House? 2

L]
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Mr. Deputy President: I think the Honourable Member has already
answered that question.

EMpLOYMENT OF INDIAN AupIiT DEPARTMENT OFFICERS.

148. *Mr. Pyarl Lal Misra: Have Government ever considered the
advisability of employing officers of the Indian Audit Department in
charge of establishment work in the administrative offices of or under the
Central Government?

INDIAN AUDIT DEPARTMENT.

149. *Mr. Pyari Lal Misra: Have (Government ever considered the
advisability of giving increased opportunities to officers of the Indian Audit
Department to acquire experience of the work at the headquarters of the
several departments of the Central Government?

The Honourable Sir Basil Blacket$: With the Honourable Member's
permission, I will answer these  two questions together as they
deal with the same subject. There is no doubt that 1t is frequently useful
to have an officer of financial experience in charge of the establishment:
work in an administrative department, especially where the department's
expenditure on establishment is large, and for work of this description
officers. of the Audit department, possessing special qualifications, have
from time to time been usefully employed. Government are of opinion
that the deciding factor must be the henefit to the administrative depart-
ment concerned, rdthier than the personal benefit likely to be derived by
ou officer from experience gained in such*work.

DEcrEASES IN PASSENGERS AND PASSENGER EARNINGS.

150. *Mr. Pyari Lal Misra: (a) Is it a fact that there is a decrease
in the number of passengers since the increased railway rotes came into
force?

"(b) Is it a fact the differemce between the passenger earnings to date
and the amount budgetted for is $oo big to be covered during the remaining
period of the current year?

(c) If so, what steps do Government propose to take' to make up the
difference ?

The Honourable Mr. O. A. Innes: (a) The matter is being carefully
watched and comparative figures of passenger traflic on the 10 principal
ruilways are examined every week. These figures include figures for non.
budgetted lines but they indicate the effect of the new fares. They show
that in the current year up to the week ending 28rd December last there
was a decrease of passenger traffic of 2-4 per cent. compared with last year.
On the other hand, there was an increase of coaching revenue amounting
to 162 lakhs. .

(b) The reply to part (b) is in the affirmative.

(c) Government do not propose to take any special action at present®
as they know that Agents have the matter in mind. Government prescribe
only maximum fares. If Agents find that the fares imposed are so high as
to affect revenue by driving away traffic they will, no doubt, reduce them.
But it always takes some time for the travelling public to adjust themselves
to new fares.

r v
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PAYMENT oF LAND REVENUE BY RAILWAYS.

151. *Mr. Pyarl Lal Misra: Is it a fact that certain railways are
required to psy land revenue on the lands made over to them, while others
are not; and if so, on what basis is the distinction made?

The Honourable Mr. O. A. Innes: Under the terms of their contracts
certain railways are entitled to the grant of land by Government free of
charge. Such railways pay no land revenue. '

In other cases (except those of the Assam Bengal and Tirhoot Railways
which have special clauses in their contracts in regard to land) capitalised
value of land revenue is paid by the Railways at the time of acquisition.

R. & K_. Rainway: CraiM ror Woop FUEL.

152. *Mr. Pyarl Lal Misra: With reference to the item ‘‘ Rohilkund
and Kumaon Railway Extensions—compensation for waiving claim for
wood fuel "' in the Railway Revenue Budget, will Government kindly atate
the total amount of compensation, the amount already paid, the amount
i);etdremﬁinilng to be paid and why the payments are not charged to the

ead ‘' Fuel.”

The Honourable Mr. O. A. Innes: The compensation payable to the
Rohilkund and Kumaon Railway Company for waiving their claim for
the supply of wood fuel from Governgient forests was settled for a lump
payment of Rs. 80,000 for all olaims tp to 81st December 1911 and a rc-
curring annual payment of Rs. 10,000 for 1912 and subsequent years. The
payments to the Company on this account to. end of 1921-1922 amount to
Rs. 1,82,500.

In the accounts of the Company these payments appear as an item of
receipt. So far, however, as Government is concerned, the precise method
of showing the expenditure is a matter of accounting which is dealt with
in accordance with the rules on the subject.

RULES APPLICABLE To COMPANY-WORKED STATE RAILWAYS.

1538, *Mr. Pyarl Lal Misra: With reference to the ahswer given to
starred question No. 15, will Government kindly state how the rules not
applying to company-worked State Railways can be distinguished in the
published codes from those that do apply?

'The Honourable Mr. O. A, Innes: It is not possible within the limits
of a reply to a question or in a general formula to indicate the precise dis-
tinetion between the rules in the published State Railway Codes that apply
to Company-worked Railways and those that do not so apply.

The Honourable Member, however, will be safe in assuming that the
rules in the State Railway Codes so far as they relate to classification and
allocation of receipts and charges, general procedure of accounts and audit,
control of expenditure against grants and estimates and submission of
Prriodios] accounts and returns, are more or less as much applicable to
Company-worked Railways as fo Railways worked by State.

MINOR AND MaJor WoRKS oN RamLwavs.

154. *Mr. Pyarl Lal Misra: Whateis the test applied in deciding
whether a given railway werk is a new minor work chargbable ‘to working
expenses, or & new major work to be paid for out of capital funds? Does

[ ]
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the test relate to the nature of the new work or to the expense it involves?
And if latter, when was the test fixed and when was it last revised?

The Honourable Mr. 0. A. Innes: In the case of State-worked railways
the limit up to which the cost of new minor works should be debited to
revenue was fixed at Rs. 1,000 till 1919 and has since been raised to
Re. 2,000. These limits apply to other railways also subject to the pro-
visions of the contracts for their working.

_LAND SUPPLIED TO AsSAM BENGAL RaILWAY.

155. *Mr. Pyarl Lal Misra: With reference to the answer given on
6th September, 1922, to starred question No. 18, will Government kindly
state why the cost of land supplied free of cost to the Assam-Bengal Rail-
way Company is shown in the statement of demands for railway capital
expenditure and in what respect this free gift differs from those referred to
in the answer to starred question No. 19?

The Honourable Mr. O. A. Innes: Question No. 18, which was
answered on the 6th September, 1922, related to State-owned Railways,
whereas Question No. 19 answered on the same date had reférence io
private-owned railways. This accounts for the difference in the treat-
ment of the cost of land. The Assam Bengal Railway is a State-owned
Railway and the land required for it is consequently shown in the State-
ment of Demands for Railway Capital Expenditure, such expenditure being

booked separately as Government c#pital expenditure outside the accounts
of the undertaking.

RaiLway StaTisTIcS OF PROFIT AND LoSS.

156. *Mr, Pyari Lal Misra: With reference to the answer given on
15th September, 1922, to starred question No. 821, will Government kindly
state the procedure usually adopted by them (a) firstly, in ascertaining
which particular commodity pays and which does not, and (b) secondly in
adjusting the rates, so as to make the traffic pay?

The Honourable Mr. O. A. Innes: (a) and (b) Government action in th=
matter of rates is confined to the fixing of maxima and minima rates.
Between the limits fixed Railways are at liberty to fix such rates as they
think that the Traffic can bear.

RaiLway CAPITAL EXPENDITURE.

157. *Mr. Pyart Lal Misra: Will Government kindly lay on the table
a statement shewing the amounts spent from each of the different sources
mentioned in the answer given on 15th SBeptember, 1922, to starred question
No. 319, and the pages of the Finance and Revenue Accounts of the Gov-
ernment of India for 1919-20, where those amounts have been recorded ?

The Honourable Mr. 0. A. Innes: The information asked for is being
coltected and will be laid on the table when ready.

ARREARS OF RENEWALS oN Ramways.

158. *Mr. Pyarl Lal Misa: Will Government kindly lay on the table
a statement shewing the atrears of renewals as‘they stood on 81st Mareh,
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[
1922, on the Company-worked State Railways in respect only of the following
principal items:
1) Permanent way,
2) Engines,
. 8) Coaches, and
(4) Wagons?
The Honourable Mr. O. A. Innes: The information asked for is not at
present available but the subject is one which the Railway Board have
under investigation in connection with the question of depreciation.

-~

REMUNERATIVE RAILWAY PROJECTS.

159. *Mr. Pyari Lal Misra: Will Government kindly state what per-
centage of the estimated cost of a projected railway is added on account
of depreciation of property, to the estimate of working expenses in assessing
the remunerativeness of the project?

The Honourable Mr. O. A. Innes: The estimate of working expenses of
a projected railway is usually based on the actual working expenses of
an adjoining line, and this includes the cost of renewals and replace-
ments. No other specific provision is made for depreciation.

PowERS oF GOVERNMENT AND OF RAILWAYS.

160. *Mr, Pyarl Lal Misrk: With reference to page 4 of Volume II,
of the Report of the Indian Railway Committee, will Government kindly
place in the library a copy of the ‘‘ Schedule of Powers of the Government
of India and of the Railway Department (Railway Board) in railvay
matters ''?

The Honourable Mr. O. A. Innes: A copy of the Schedule referred to
by the Honourable Member has been sent to the Library.

CENTRAL PROVINCES PRODUCTIVE RAILWAYS.

161. *Mr. Pyari Lal Misra: With reference to the answer given on
6th September, 1922, to my starred question No. 17, will Government
kindly lay on the table a statement comparing the estimated traffic as
given by the local authorities before undertaking the surveys or reconnais-
sances and the traffic estimated as a result of the surveys or reconnaissances.

The Honourable Mr. O. A. Innes: Definite estimates of the traflic
earnings were not given by the local authorities prior to the carrying out
of the surveys. i ’
CARRIAGE OF CoAL ON RAmmLways.

162. *Mr. Pyari Lal Misra: (a) Is it a fact that the largest portion of
the earnings on account of the carriage of revenue stores is from coal

oarried over the home line.

(b) Is it a fact that the lowest rate for foreign railway coal is less than
«the lowest rate charged for the carriage of coal on the home line and if so,
on what basis is the distinction made?

The Honourable Mr. O. A. Innes: (a) Yes.

(b) The lowest rate for Foreign Railway Loco. coal is.on some
Railways lower than the lowest rate Jor coal carried for the Home Line

for certain distances. .
[ )
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Coal for Home Railways is carried at a low flat mileage rate, irrespectivo
of distance, while coal for Foreign Railways is carried at mileage rates cal-
culated on a telescopic scale, the mileage rates being high for short
distances, and diminishing for longer distances.

¢

I. M. 8. OFFICERs ON SPECIAL TERMS.

163. *Dr. H. B. Gour: (1) Will the Government be pleased to state
whether it is a fact that the Becretary of State has appointed or proposes
to appoint 80 additional I. M. 8. officers on special terms?

(2) It so, 'are the appointments offered or reserved exclusively +to
Europeans?

(8) Were any of these appointments offered to any European or Anglo-
Indian or Indian Medical Practitioners? If not, why not?

(4) Were these appointments made in previous consultation with the
Government of India?

(5) If so, will the Government be pleased fo publish the despatches on
the subject? '

(6) Is the Government aware that these appointments have aroused
considerable comment in the country and caused great resentment amongst
Indian medioal men?

(7) Will the Government state what will be the total cost of these
appointments ? <

Mr. E. Burdon: (1) to (5) The attention of the Honourable Member is
invited to the reply given on the 15th January, 1928, to the question asked
by Rai Bahadur Bakshi S8ohan Lal, No. 81.

(6) The Government have seen reports to this effect in the press.
(7) Apart from the special gratuity in lieu of pension, the cost of
each of these specially recruited officers will be the same as that of an

officer recruited in the normal way for the Indian Medical Service as the
former will serve on exactly the same terms as the latter.

ExpeNMTURE ON EasT INDIAN AND QGREAT INDIAN PENINSULA RAILWAYS.

164. *Rai Bahadur G. O. Nag: With reference to the answer to
starred question No. 888, printed at page 660 of the Legislative Assembly
Debates, Volume III, will Government kindli' state, with respeot to the
Hast Indian and the Great Indian Peninsula Railways, the amounts sanc-
tioned for programme revenue expenditure for 1922-28 and the approximate
expenditure incurred up to 80th September 19227 ' ~

The Honoursble Mr. 0. A. Innes: The information asked in regard to
Programme Revenue expenditure for 1922-28, is given below:

Expenditure
Amount incurred-up to
—_— sanctioned. 80th Soptember
1922,
[ .
| ———.
Ra, ) Rs,
East Indisn Bailway . . . 1,78,06,000 63,45,000
Grest Indisn Peninwula Ksilwny . . & . .| 19775000 £3,26,000
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CONCEBSIONS oN AssAM BEnaaL RaiLway,

165. *Ral Bahadur G. 0. Nag: With reference to the answer given on
7th September 1922 to starred question No. 175, will Government kindly
lay on the table a copy of the report which the railway authority concerned
hay have made showing that the advantages secured to the Assam-Bengal
Railway by the development of Assam more than make up for eny imme-
diate loss through the concession granted to Assam tea gardens for con-
veyance of their ocoolies?

The Honourable Mr. O. A. Innes: The procedure suggested by rhe
Honourable Member involves printing the report in the Council proceedings,
and with a view to avoid extra printing charges I am arranging to furnish
hh;x with a copy of the relevant extract from the Agent’s letter on the
subject.

QUERY REGARDING ASSAULT OF COOLIE AT MOGHAL SERAI

166. *Ral Bahadur @. O. Kag: Has there been any case this year at
Moghul Serai of a railway coolie being assaulted by a Buropean railway
officer of the East Indian Railway?

‘The Honourable Mr. O. A. Innes: The Government do not know.

CoNCES8I10NS oN AssAM BENGAL RAILway.

167. *Ral Bahadur @G. 0. Nag: With reference to the answer given on
6th ‘September 1922 to starred question No. 18, will Government kindly
state whether out of the amount of Rs. 56,42,654 the portion relating to the
period ended 81st March 1921, is included in the figure of Rs. 2,88,32,601
mentioned in the answer given on 17th January 1922 to question No. 41
in the Council of Btate; and if not, why not?

The Honourable Mr. 0. A. Innes: The answer to the first part of ibe
question is in the negative. In regard to the second part the Honour-
able Member is referred to the reply given to starred question No. 155 by
Mr. P. L. Misra.

PropucTive DEBT oN RAILWAYS.

. 168. *Rai Bahadur @. 0. Nag: Will Government kindly state the prin-
ciple in accordance with which of all productive debt incurred in connection
with railway capital expenditure, that issued in connection with the pur.
chase of railways is alone held to be dischargeable from revenue?

The Honourable Mr. O. A. Innes: The debt incurred in connection with
the purchase of main lines only is being discharged from revenue in accord-
ance with the orders of the Secretary of State and the Honourable Member
18 referred to the correspondence on the subject laid on the table on 6th
?epﬁiember, 1922, in connection with question No. 10 put by Mr. N. M.

oshi,

. ‘ SERVAM OF INDIA *' ON ‘‘ RAILWAYS AND THE BuUDGET.’’

169. *Ral Bahadur G. 0. Nag: Has the attention of Government been
drawn to the article ‘* Railways and the Budget,’’ which appeared in ** The
Servant of Indis "’ of 20th July 1922, and if so, do they propose to re-group
and re-clagsify the demands either on the lines therein indicated or on any
other suitable lines and inerease the number ofsedays allotted ?
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The Honourable 8ir Basil Blackett: Government have now seen the
article referred to. The number of days for the voting of demands for
grants is fixed by the Governor General with reference to the state of
business before the Assembly. Government are not aware that the
inclusion of railway expeuditure in two demands has had the effect of
unduly restricting the discussion of the railway estimates within the time
allotted, especially as one of the demands for railways «omes up for
discussion at an early stage of the voting. Any useful suggestions for
improving the form of the estimates will always receive due consideration.

STRATEGIC RAILWAYS.

170. *Rai Bahadur G. O. Nag: Has the attention of Government been
drawn to the article on ‘* Railways and the Budget, '’ which appeared in ‘‘The
Servant of India '’ of 10th August 1922, and if so, will they kindly state
whether they have considered the advisability of adopting any one of the
following alternatives in connection with strategic railways:

(i) Such railways should be owned by the Army Department and
paid for out of non-railway funds. They should be worked
by the Railway Department for utua{ cost for the Army
Department, who will take all losses or gains, as is done in
the case of some of the railways which are worked by main
line companies for actual cost for Provincial Governments,
private companies, Indian States and local bodies.

(i) Such railways should be taken over by the Railway Depart-
ment at the cost of railway funds as a goiz;g concern for an
amount equal to the capitalized value of the estimated net
earnings and the difference between this amount and the
amount actuslly spent in construction should be borne by the
Army Budget.

(iii) The Army Budget should make up any shortage in gross esrnings
necessary to cover interest charges and working expenses.

(iv) The troops and stores should be carried at such enhanced rates
a8 to produce earnings therefrom sufficient to cover interest
charges and working expenses.

The Honourable Mr. O. A. Innes: Government have seen the article
in question.

Various alternative proposals have been considered by the Govern-
ment and the Central Advisory Council and the recommendations made
by the latter body are now under the consideration of Government.

v

Trirp CrAss RAmLway Fangs.

171. *Rai Bahadur G. O. Nag: (a) Has the attention of Government
been drawn to the article on ‘‘ Third class railway fares '’ appearing in
*“ The Servant of India '’ of 81st August 1922?

(b) Is it & fact that the Indian railways taken as a whole not only do
not earn any net profits from the first class passenger traffic, but incur' a
loss in working that traffic, whereas they earm substantial net profite from
the third class traffic?

(c) Is it a fact that the percentage of increases _mcenﬂy introduoced in
third class fares for distances of oyer 800 miles is higher than that obtaining
in the case of first and sepond class fares? .



1
QUESTIONS AND ANSWERS. 1178

[}

(d)_If the reply to either (b) or (c) is in the affirmative, do Government.
propose " to remove the inequality “Si) either by prescribing the extent to-
which railway administrations should, within the authorized maxima and.
minima, vary the fares? or (ii) by revising the maxima and minima ?

* The Honourable Mr. O. A. Innes: (a) Yes.

(b) It is not possible to apportion the net profits earned by railways:
in respect of the different classes of passenger traffic.

(c) This is correct in the case of certain railways.

(d) As advised at present Government do not propose to take action on.
the lines suggested. If the new rates press so hardly on long distance trave!.
as to affect traffic and the railway revenue, Agents will no doubt reducs
the rates for such travel.

CHARGF. OF ANNUITY PAYMENTS TO CAPITAL.

172. *Ral Bahadur @. 0. Nag: Has the attention of Government been'
drawn to the article '* Robbing Revenue to pay Capital ** whicl appeared in
the ‘* Servant of India '’ of 21st September 1921 and to paragraph 8579
of the minutes of evidence tendered before the Aecworth Committee; and if
80, do they propose to treat the annuity payments as a charge to capital?"

The Honoursble Mr. C. A. Innes: Government have seen the article:
in the * Servant of India ' and also paragraph 8579 of the evidence tendered
before the Aeworth Committee.

The annuity payments are charged to revenue in accordance with the
orders of the Secretary of State. The attention of the Honourable Member
is invited to the correspondence on this subject laid on the table on 8th
September, 1922, in reply to question No. 10, by Mr. N. M. Joshi.

THirp CLASS PASSENGERS.

173. *Ral Bahadur G. O. Nag: (a) Has the attention of Government
been drawn to the article on ‘‘ Third Class Passengers '’ in the ** Servant of.
Tudia ', dated 28th September 1922;

(b) Do Government propose to publish in their futurc Railw#y Adminis--
trative Reports information as to the amounts spent in the year on:

additional goods engines,
" passenger and mail engines,
v first class carriages,
. second clags carriages; .
vs inter class carriages,
v third class carriages,
" wagons ?

The Honourable Mr. 0. A. Innes: (a) Government have seen the
article in the ‘ Servant of India.’ ‘

* (b) They do not consider it necessary to add to information already
being published in Appendices 16 and 17, in Volume II, of the Administra-
tion Report of Railways in India.

. Mr. K. Ahmed: Would not the Government of India like under the:
olrcumstances to repudiate the statemgunts and allegations made in those
articles of the ‘* Servant?' .
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The Honourable Mr. O. A. Innes: I do not think that that supplementary
question arises on part (b) of question No. 178.

STENOGRAPHERS ON GREAT INDIAN PENINsSuLA RAILWAY. ‘

174. *Ral Bahadur @G. O. Nag: Is it a fact that recently one or two
stenographers have been brought out from England in the Agent’s office
of the Great Indian Peninsula Railway Company? If so, what is their
pay and whether suitable candidates could not be found in India?

The Honourable Mr. O. A. Innes: The Government have no information.

The question refers to a matter affecting an employé of a railway com-
pany whose employés are not under Government control.

Mr. N. M. Joshi: May I ask a supplementary question, Sir? If the
servants of the Indian Railways are not under the control of the Govern-
ment of India I do not know why the Government of India should find
capital for the Railways.

The Honourable Mr, 0. A. Innes: The point is that we have delegated-
to Company Railways certain powers in regard to recruitment of staff
below a certain level of pay. We give them full discretion in regard to
employés below that level of pay.

Rao Bahadur T. Rangachariar: Are we to understand that Govera-
ment have no voice at all in this matter?

The Honourable Mr. 0. A. Innes: We do not as a matter of ;ractice
interfere.

Rao Bahadur T. Rangachariar: But where .gross cases occur will the
Government interfere ?

The Honourable Mr. O. A. Innes: I think gross cases should first be
reported for our information. '

‘WAGON INBPECTORS.

. :
175. *Ral Bahadur G. O. Nag: What is the pay attached to the post of
wagon inspectors under the Director of Wagon Exchange?

Is it a fact that all the inspectors are either Europeans or Anglo-Indians,
snd that there are no Indian inspcctors? :

Were the appointments filled by public advertisement? If not, why not?

The Honourable Mr. O. A. Innes: The maximum pay attached to the
post of Wagon Inspectors under the Director of Wagon Interchange is
Rs. 500 a month. 8o far only two Anglo-Indian Inspectors one on Rs. 400
and one on Rs. 800, have been appointed.

The appointments were not filled by public advertisement because the
seyvices of qualified men were obtained from railways. '

Dr. 8ir Deva Prasad Sarvadhikary: May I ask a supplementary question,
8ir? What are the qualifications for the appointment of these Inspectors?

The Honourable Mr. 0. A. Innes: I am afraid I do not know. If Mr.
‘Hindley were here, he would be able to answer that question, but I am
afraid I must ask for noticc. o
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Dr. 8ir Deva Prasad Sarvadhikary: Have there been any Indian appli-
cants? The Honourable Member said there was no advertisement,

The Honourable Mr. 0. A. Innes: I have already said that there was
no advertisement.

.Dr. 8ir Deva Prasad Barvadhikary: Have there been any applicants?

The Honourable Mr. 0. A: Innes: I cannot answer that question with-
out notice.

The Deputy President then called on Rai Bahadur Pandit J. L. Bhargavs
to put his question No. 176 and the question was put.

Mr. K. Ahmed: With regard to question No. 175, Sir. . . .

Mr. Deputy President: I am afraid I cannot allow the Honourabl:
Member. at this stage to put any supplementary question.

DemoritioNn oF Hinpu TeEMPLES.

176. *Rai Bahadur Pandit J. L. Bhargava: (a) Is it a fact that the
censtruction of the new railway line by the Great Indian Peninsula Railway
Company outside the Ajmeri Gate at Delhi is likely to involve the demolition
¢f some Hindu temples ?

(b) Are the Government aware that the Hindu mind is very much
exercised over the question and sirong resentment is being felt in regard
to the contemplated action?

(c) Do the Government propose to consider the advisability of preventing
the demolition of the said temples by the Great Indian Peninsula Railway
Company ?

The Honourable Mr. 0. A. Innes: (a) Yes.

(b) Several representations have been received.

(c) Friendly negotiations are in progress and it is hoped the desired
object may be attained in such & way as to avoid all possibility of hurting
the religious feelings of Hindus.

" INTERMEDIATE CLASS ACCOMMODATION.

177. *Rat{ Bahadur Pandit J. L. Bhargava: (a) With reference to my
question No. 189 published on page 1600 of the Official report of the
Legislative Assembly Debates, Volume II, regarding intermediate class
accommodation, will the Govermment be pleased to state if the railway
administrations concerned have succeeded in providing intermediate
accommodation on their lines? '

(b) If not, by what time they mey be expected to remove the strongly
felt want of such accommodation? ’

The Honourable Mr. O. A. Innes: The Government can only supple.
.ment the information given to Honourable Member in the reply to the
question mentioned by referring him to the answer given to question No. 156
on8th September, 1922.

WHEAT EXPORTED FROM INDIA.

178. *Ral Bahadur Pandit J. L. Bhargava: Will the Government be
Pleased to state in maunds the guontity ofgwheat exported from India since
the removal of the embargo i September last? .
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Mr. A. B. Ley: Approximately 85,02,000 maunds up to the 6th
January.

CoMMITTEE ON ARMS RuULEs oF 1920.

179. *Rai Bahadur Pandit J. L. Bhargava: Will the Government be
i;ieased to state whether the Comniittee ap;)oint.ed to examine the new Arms
TRules of 1920 have submitted their report? °

(b) If so, what action has been taken on the same?
The Honourable Sir Malcolm Hailey: (a) Yes.

(b) The Report will be published for general information on the 20th
January. The various recommendations contained therein are under the
consideration of Government.

REeAL1saTIONS ON PosT CaRDS, ETC.

180. *Rai Bahadur Pandit J. L. Bhargava: Will the Government be
pleased to lay on the table a statement showing:
(n) the actuasl amount realised by the sale of postcards, envelopes and
postage stamps of the value of one anna or less since the
introduction of enhanced rates up to 1st January 1928

(b) amounts realized irom the same sources during the corresponding
periods in the years 1920 and 1921,

(c) the estimated amount of income from the same sources for the
year ending on 31st March 19287

Mr. A. H. Ley: The necessary information is being collected and will
be supplied as soon as it is available.

BILL RELATING TO USE OF FIRE ARMS FQR DISPERSING ASSEMBLIES.

181. *Rao Bahadur T. Rangachariar: With reference to the Statement
made by the Honourable Sir William Vincent in the Legislative Assembly
.on the 26th September 1921 re the Bill to provide that when fire-arms are
uced for the purpose of dispersing an ass&mbly, ‘a preliminary warning
shall in all circumstances be given,

Will the Government be pleased to state when they propose to bring up
the Bill for consideration?

The Honourable Sir Malcolm Halley: The Honourable Member is
referred to the snswer given by me to a similar question asked by Mr, K. ¢
Neogy yesterday.

Rao Bahadur T. Rangachariar: A supplementary question, Sir. Have
the Government in view any legislation at all in respect of this matter or
sre they going to content themselves with rules on the matter?

The Honourable Sir Malcolm Halley: We shall content ourselves wit'-h
the issue of executive rules on the subject.

- Rao Bahsdur T. Rangachariar: Will this Assembly have an opportunity
of examining those rules before they are issued?

The Honoursble Bir Malcolm Halley: No, Sir.
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Inpians 1IN ForeEst REsEArRCR INSTITUTE.

182. *Rao Bahadur T. Rangachariar: With reference to the Statement
of Mr. J. Hullah re the employment of Indians in the Forest Research
Iastitute, made in the Legislative Assembly on the 15th March 1922
(Debates, Volume II, page 8102), will the Government be pleased to state—

(1) the names of experts appointed and the time when their period
of appointment expires;

(2) the number of Indians appointed to work under these experts; and

(8) whethér the two Indians referred to in the Statement have
qualified themselves and taken the place of experts; and if
the answer is 1n the negative, the reasons for the same?

Mr. A H. Ley; (1)—

Name, Date of termination of appointment,

Dr. H. P. Brown (Officor in charge Wood ‘sech- | 7th December 1923,
nological Section),

Mr.C, V, Bweet (Officet in charge Keasoning | 21st August 1028,
Soct-ior-).

Mr. I.. N, Seaman (Officer in charge Timber | 1lth SQ-P'J-'I'DW 10238,
Testing hection),

r

(2) Only one Indian has been appointed on probation as Upper Grade
Assistant to the Expert for Timber Testing. The appointments of Assist-
ants to the other Experts have been held up owing to financial stringency.

The previous statement that two Indians had been appointed was made
under a misapprehension as to the nature of the work of an Indian who has,
in faot, been appointed to the Chemical and not the Economic Section,
and is not working under one of the temporary Experts mentioned in :he
previous statement. '

(3) The answer is in the negative, the reason being that it takes a long
period of special study for any one to qualify as.an Expert in these subjeets.

EMrrovmenT oF INDIANS IN Parer SuvrrryiNg Firms,

. 188. *Rao Bahadur T. Rangachariar: Will the Government be pleased
state : ’

(1) the names of the firms in India who have contracted with the
Government of India for the supply of paper;

(2). whether the above firms have given facilities to Indians to work
. as apprentices and if so, the nature and extent thercof;

(8) whether there are any Indian apprentices working in the firms
referred to above, and if so, the number of Indian apprentices
working in each firm and their names;

(4) if there arc no apprentices, do the Government intend to take
steps to see, that these flrms entertain Ipdisn apprentices
and give facilities for that purposd? '
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Mr. A. H. Ley: The firms in question are the Bengal Paper Mills,
Calcutta; the Titaghur Paper Mills, Calcutta; and the Upper India
Couper Mills, Lucknow. )

Government have no information regarding parts 2 and 8 of the
question.

As regards part 4, the Honourable Member will understand that the
agreements made with the Paper Mills are ordinary business contracts,
and cannot be regarded as concessions, in return for which Government
should insist on the mills entertaining Indian apprentices.

Rao Bahadur T. Rangachariar: May I ask a supplementary question,

Sir? I understood from previous statements made in this House that
when entering into contracts one of the conditions will be the entertainment
of Indian apprentices.
. The Honourable Mr. O. A. Innes: May I gpswer this question, Sir? 1
" think the Honourable Member is mistaken. The statements mentioned
referred to special concessions given by Government. I may say, however,
that the High Commissioner has been asked to consider whether in placing
contracts in England preference should not be given, other things being equal,
* to firms which do take Indian apprentices, and I have no objection to
considering whether we should not adopt the same practice in India provided
of course other things are equal. .

Rao Bahadur T. Rangachariar: Will the Government be pleased to call
for information under clauses (2) and (8) of my question?

The Honourable Mr. O. A, Innes: We will, Sir.

Mr. Jamnadas Dwarkadas: Is the Honourable Member aware that the
Fiscal Commission has unanimously recommended that where contracts
are given by Government to any firm, this condition-should be insisted on?

The Honourable Mr. 0. A. Innes: That recommendation will be z0n-
sidered in due course. -

OFFICERING OF INDIAN ARMY WITH INDIAN OFFIOERS.

184. *Mr. B. 8. Kamat: (1) Have the Government of India noticed a
leuter's Cable from London published in the Indian papers in early
January, in which it is reported that an article in the Fortnightly Review
gives currency to an allegation that the ‘° Government of India have
conditionally accepted & progressive scheme for the complete officering of '
the Indian Army with Indian Officers within 80 years?’’

(2) If so, will Government be pleased to say if there is any foundation
for the statement?

(8) In this eonnection, will Government of India be pleased to publish
their scheme for the Indianization of the Army, if they are prepared to
do so? -

‘Mr, E. Burdon: (1) Yes.

(2) and (8) The statement is unauthorised and inacourate. The question
of the measures to be adopted for the Indianisation of the Indian Army is
still under correspondence between the Government of India and the
Becretary of Stategand the Government of India are not in & position to
make any announcement on the subject. ‘



.
THE CODE OF CRIMINAL PROCEDURE (AMENDMENT) BILL.

Mr. W. M. Hussanally (Sind : Muhammadan Rural): 8ir, before we
begin the business of the day I want a ruling on a point. I gave mnotice
of certain amendments to the Criminal Procedure Code Bill on the 15th
ifstant and I understand certain other gentlemen also have given notices
of further amendments to the sume Bill. I do not know wkat the fate of
these amendiments has been as 1 have not learnt anything about them.
No doubt some of the amendments were out of time because they related
to olauses which have already been decided. But other amendments, so
far as I can see, are in time. For instance, I have given notice of amend-
ments to sections 250 and 562 and these sections will be taken some time
later on. The rumour is that all these amendments that have been senc
iu after the Session began are not going to be allowed. I should like to
huve a ruling upon the point from you, Bir, whether they are to be
admitéed. The only rule that seems to apply to amendments of this ..nu
i3 rule 76 at page 28 of the Manual of Business and Procedure, which runs
as follows: :

‘If notice of a proposed amendment has not heen given two clear days before
the day on which the Bill is to be considered, any Member may object to the moving
‘of the smendment and such objection shall prevail, unless the President, in the
;ltou::iil?"n! his power to suspend this Standing Order, sllows the amendment to be

‘I do not know what ia the interpretation that is put upon the words
* before the day on which the Bill is to be considered.” If the intérpreta-
‘tion is strictly to be followed, it means ‘ two days before the day on which
the consideration of the Bill comences.” But if the interpretation is c
be n little moro liberal and to include the day on which particular sections
of the Bill are taken into consideration, then these amendments—at least
mine—will be in order and within time. Anyway, you have got the~
power of allowing these amendments to come in under that part of the
rule which I have been just quoting, and I would ask you, Sir, to exercise*
your discretion in favour of thosse amendments being taken in, for .he
‘gimple reason that the Bill to amend the Code of Criminal Procedure ig «
very important one and such amendments should not be stifled and ruled
out of order in this way, more particularly when they are strictly in time
according to the interpretation I have given. .

Mr. Deputy President: The Honourabls Member has referred to one
or two things which T consider objectionable. First of all, he is basing
his objection on rumours which he has heard outside this hall. I think it
is open to the Chair to take very strong objection to reference being made
t. what is happening outside this hall and nobody has any right to refer
to rumours which he hears outside its precinets. Secondly, he mentioned
that it was the intention of the Chair to stifle discussion on certain amend-
ments. That is another statement to which I take very strong exception.
1 will give my ruling on these amendments as they come up.

Mr, W. M. Hussanally: I have heard your objections. I beg your
most humble pardon. I never meant to say that the Chair was going to
stific discussion upon the subject. What I said was that it was rumoured
that it was the intention of (Government to stifle discussion. But whatove:
that be, the reason why I brought this matter up before you this morning
i3 that I have not heard what has become of these amendments. I think
I should have heard about them by now whether these amendments are
going to be allowed or not, and I think Iem in order in as:kmg you for a
ruling, . .

(1179 ) . B
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The Honourable 8Sir Malcolm Halley (Home Member): The Honoursble
Member has already incurred a rebuke—if I may say zo with all respect—a
very just rebuke from you. He is going to get a similar one from me. He
says it is the intention of Government to stifle amendments on the Bill
further to amend the Code of Criminal Procedure. What basis he has for
saying this and on what information he acts, 1 do not know; he has not
vouchsafed an explanation to the House. We have tabled before us 895
amendments on the Bill, yet he suggests that it is our intention to stifle
amendments. I must remind him that under the Standing Orders Govern-
ment has no power whatever in this matier and .whatcver the malignant
intention of Government might be, he is not in order in referring to it.
The decision of course is entirely in your hands, and not in the hands of
Government, and I am quite sure that any imputation that vou are going
to yield to the unreasonable demands of the Government in this respect
would be resented by the House.

Mr. Harchandral Vishindas (Sind: Non-Muhammadan Rural): I might
with due respect state that, of course, it is not proper in any way to impute
motives to Government or the Chair. But so far as this question has Keen
raigsed, I might say that the interpretation to be put upon the words * ill
to be considered ' does not in any way justify the interpretation ‘ Bill to
be commenced or begun.’ I think a liberal interpretation should be put
upon them, namely, ‘ amendments to any provision of the Bill when that
provision is being considered ' even if those words do not appear there.
The object of two days notice for amendments is that the House should
not be taken unawares but they should have those amendments printed for

them and sent them home so that they may reflect and consider how to deal
with them.

Sir Deva Prasad Sarvadhikary (Calcutta: Non-Muhammadan Urban):
With reference to what has fallen from you that the ruling will be given
as the amendments come up, may I inquire what procedure is to be followed
for obtaining a ruling if the amendments 4o not appear oo the agenda at all?
That is the grievance that the Honourable Member (Mr. W. M.
Hussanally) hus been making. Unfortunately, extraneous matters have
come into this discussion which is to be regretted. But we ought cleurly
to understand what procedure is to be followed when there are amendments
notice of which has been given two or three days before the-day that they are
likely to be taken up and they do not appear at all on the agenda.

Mr. Deputy President: Does the Honnurable Member know of any
amendments which do not appear on the paper?

Sir Deva Prasad Sarvadhikary: Some have been inentioned.
Mr. W. M. Hussanally: 1 have given notice of some amendments.

Sir Henry Moncrieft 8mith (Secretary, Legislative Department): May
1 explain? A very considerable number of amendments has been re-
ceived,—the earliest I think was roceived at 11-30 on Monday morning,
the 15th. 1 have not attempted to print these and circulate them. As
‘far as possible, I will do so, but if amendments were to come in every day,
it would make the task of the Department rather difficult. Sir Deva
Prasad Sarvadhikray asked how Members were to obtain a ruling from the
Chair if they did not know whether their amendments were on the paper
or not. As a matter of fact, the Btanding Order which has been cited
contemplates amendments without notice and there need not be written
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notice at all. There is nothing to prevent any Member of this House
getting up at any moment and proposing an amendment to a clause of the
Bill under oonsideration. That motion of his,—the amendment—is then
proceeded with unless some Member of the House objects to his moving it
og the ground that he has not given notice. It will then be the time for
a ruling from the Chair suspending the Standing Order or enforcing the
Standing Order. But there is no need for any amendment to be on the
agenda paper. Any Member can move at any time with notice or without
notice. That is why I think, Sir, you explained that you will have to deal
with the admissibility of every amendment when an attempt has been
made to move it and not before.

Mr. W. M. Hussanally: Then it will follow that the proposed amendments

nogce of which has been given ought to be printed and placed on the
table?

Bir Henry Moncrieff 8mith: I will do that as far as possible. If f
receive an emendment at 10-80 this morning I cannot verv well haye it

printed snd placed on the table by the time the discussion of the Bill
commences. .

Mr. W. M. Hussanally: My amendments were sent in on the 15th.

Mr. N. M. Samarth (Bombay : Nominated Non-Official): In the Manual
of Procedure of the House of Commons it is laid down that though notice
of an amendment is not obligatory it is usual and convenient to give notice
of important amendments. I'do not think it can be said that it is neces-
sary that notice of the amendment shall be given. It is a matter of con-
venience for the Members that it should be given. But when the discus-
sion of the Bill starts, it is quite open to any Member at anytime to propose
an amendment without previous notice which will be considered to be right
and proper, reasonable and just.

8ir Henry Moncrieft Smith: Quite so, subject to the provisions of the
Standing Orders.

Rao Bahadur 0. 8. Subrahmanayam (Madras ceded Districts and
Chittoor : Non-Muhammadan Rural): Sir, I must say in defence of Gov-
ernment that they have not stifled any discussion. On the other hand,
they have given every opportunity to enlarge the discussion. That being
80, I think it is very unfair to attack Government. On the matter of
amendments, I must say that it is a large, technical and complicated
Code and for Members to complain that the amendments which they put
forward at a very late hour have not been printed and put under appro-
priate heads is not fair. This is not a new enactment, not an unfamiliar
enactment. It is 70 years or 65 years old and this particular Bill has been
before the country and before lawyers for the last 8 or 9 veurs.

Then to complain against Government that they have not been able
) print these is, I think, hardly fair. Well, {sfter all where an amend-
ment has been given, the Member who has given the amendment may
move his amendment and the discretion is in the hands of the Chair and I
suppose the discussion will take place.

° Mr. Deputy President: I must rcpeat what I said that every ameund-
ment will be taken up and considered on its merits. It is for the House
to decide whether they object to it or not. We will now procced wnph .the .
further consideration of the Bill further to amend the Code of A()x:umn:}l
Pfroscedure, 1808, and the Court-fees Aoct, 1870, as passed by the Council
yol State.

[ 'Y *

B 2
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Mr. K. B. L. Agnihotrl (Central Provinces Hindi Divisions: Non-
Mubammadan): Sir, I beg to move an amendment to clause 11 of the
Bill. The amendment which I proposed to move was to the effect that
every person arrested under this sgotion 54 shall forthwith be released v
bail. On further consideration I find that the amendment which 1 wanted
to move and of which I gave notice is very wide and that in many cases
it will be very undesirable. Therefore, Sir, with your permission I may

?e allowed to amend my proposed amendment and to move it in this
orm :

‘ Every person arrested under this section oxcept under clauses thirdly and sixthly
shall forthwith be released on bail.’

. 8ir, under section 54, a police officer is authorised to arrest any person
at any stage of his investigation or even before that investigation. Yes-
terday while explaining this section, the Honourable the Law Member was
pleased to say that it was during the course of the investigation and after
some material had been found by the police officer that the clause first of
this ‘section comes into operation, but I respectfully beg to differ from him
and I beg to submit that this section generally comes into operation at a
very early stage of the investigation, just at the moment when the com-
plaint or the report is made to police or the information has been lodged
with them. Before investigation or during the course of the investiga-
tion if there is any material or any sufficient evidence to warrant the trial
of such a man, the police would arrest him under section 167, i.e., under
the chapter allotted for investigation of offences. If. we refer to section
54, clause by clause, we will find that it is desirable that in certain cases
where arrest is to be made the person should be released on bail because
as the time of arrest there is not sufficient material for the police to put
that man under trial or for an inquiry before & magistrate; and on prin-
ciple that every person has a right that his liberty should not be restricted
unless any offence has been brought home to him, a person arrested under
this section should be entitled to be released on bail. Therefore, Sir,
unless the police in their investigation find sufficient material and evidence
to ‘Fut him for trial such a man should be entitled to be set at liberty on
bail.- The only safeguard nccessary should be that he may not escape
from the trial that may be awaiting him or that may take place after the
investigation is completed. Therefore only a security should be asked from
him to appear at any time when the police or the magistrate may desire.
With this object in view I will take section 54 olause by clause. The
firs{ clause of section 54 says:

* Any person who has been concerned in any cognisable offence or against whom a
reasonable complaint has been made, or credible information has been received or &
reasonable suspicion exists of his having been so concerned.’

Now this applies to a very early stage of the investigation and as I have
said before under this clause if the arrest is to be made the man should
be entitled to be released on bail. Coming to the second clause, it is said
that ** if the man is found in possession of stolen property, property which is
suspected to be stolen or in respect of which some offence has been committed
he may be arrested.”’ In this cnse also, he should be released on. bai,
because if there is sufficient evidence against him he could be brought up
for trial subsequently. In the third olause we find that if any person has
been proclaimed by the Government to be an offender, that person may be
arrested by the police. In this clause I submit that the police or the
Government may have the right to take that man under arrest to the
magistrate and Have the noedful done. In this*clause, where the offender °
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has been proclaimed it is unnecessary to get any further evidence and so
he might very well be kept in the lock up. In clause 4, if the man is in
possession of any implement of house breaking. . . . I am sorry I made a
mistake. This 18 clause secondly and the clause I referred to in connec-
titn with stolen property is clause fourthly. If a man is found in possession
of house breaking implements, some evidence is necessary before that
man could be found guilty and the man should be released on bail. Clause 4
relates to stolen property and property that is suspected to be stolen.
Here also he should be relecased on bail. Under clause fifthly any person
who obstructs a police officer while in the execution of his duty or who has
escaped or attempts to escape from lawful custody may be arrested. I
submit ‘that in this case the man should be released on bail. There have
been cases in practice in which inquiries made subsequently have shown
that the arrests were generally unjustified. Sometimes if a, man happens
to ask the policeman simple, questions criticising his action, he is likely
to be regarded as having obstructed that police officer in the discharge of
his duty and often he is arrested. In this case it will be a very great hard-
ship if the man is allowed to be kept in the lock up. It may be said from
the Government Benches that a person who is arrested under this olause
for obstructing o police officer is generally released on bail, but I am pre-
pured to cite to them cases in which respectable persons have not been
relensed on bail, when they have been arrested for the offence of havin

obstructed a police officer and in one case even the Local Government ha

the inquiry made and on the basis of the report of that inquiry they held
that the arrest was perfectly justified though ordinarily that man was
entitlod to have been released on bail. When even in cases where the
provisions relating to bail are liberal, the persons entitled to be so released
are kept up in the lock up, then what is to be said of cnses of a non-l?allable
nature whero the person be arrested even though it be under seotion 54.
There is no reason to doubt that the police officer will in any way be ham-
pered in the discharge of his duty if the person arrested under this section
be released on bail. The person arrested may not be so released if there
be a fear that such a man would escape justice or trial. I now come to
clause sizthly. It says that any person who is a deserter from the Army
or Navy may not be released on bail. In such cases it is but proper that
the person be not released on bail. Clause seventhly relates to persons
suspected of having committed offences outside_ Brit_is_h Indlr_n. In this
case also unless there is proper proof available in British India the per-
sons arrested should be released on bail and be bound to appear before
the Courts in n Native State or other territories in alliance with the British
Government that made the requisition for the arrest.

Clause 8, Bir, refers to the arrest of
* Any released convict committing a breach of any rule made under section 565,
sub-section (3).’ ' ’

I submit, Sir, that persons coming under clause 8 should also be released
on bail. My reasons for that are that under section 505 a person 1s
released on certain conditions and if it is found that he broke certain con-
ditions, thén he be again put in the lock up, but after some proof that he
did break the condition imposed. In this case also it is necessary to
Prove that he has broken certain conditions, and unlgss and until that
proof be forthcoming, the man so arrested should be entitled to be released
on bail. For these reasons, I submit Shat the arrest under sec-
tion 54 should be made subject to release of thq arrested person on bail

and T commend my amendment, viz., that every person arrested under
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Ehni section except clause thirdly and sizthly shall forthwith be released on
ail.

Mr. Deputy President: Amendment moved: -

“In clause 11, for the proposed sub-section () in sub-clause (2), substitute the
following :

. “(3) Every person arrested under this section except under cla thirdl
sizthly shall forthwith be released on bail '."” P T clauses chirdly and

. Mr. T. V. Beshagiri Ayyar (Madras: Nominated Non-Official): Sir, 1
rise to make a suggestion as to the procedure to be adopted before the dis-
oussion proceeds any further. We have got a chapter dealing with bails
and I think it will be inconvenient to take up the matter like this at this
stage. If my learned friend’s amendment is discussed in the chapter
relating to bail, it wquld be easy to find a solution for all these difficul-
tieg. Bome of us have given notice of amendments as regards the nature
of the bail and as regards the circumstances under which bail should be
granted. If this matter is brought up under that Chapter, there will be
no difficulty, because, then, I think, the Government and oumelves will
be able to come to some ngreement as regards the olasses of persons who
should be granted bail and as regards the stages at which bail should be
nted. 1f we take it up how, 1 think it will to a great extent hamper the
iscussion of the chapter relating to bail. Therefore, Bir, I make the sug-
gestion. If Government is agreeable to that and if my learned friend is
agrecable to that, we may consider this matter later on when dealing with
the chapter relating to bail.

Mr. K. B. L. Agnihotri: Sir, may I «xplain the difficulty ?

The Honourable Sir Malcolm Hailey: We should have no objection to
that course being adopted. It was one of the objections—one of the many
objections—that 1 desired to bring against Mr. Agnihotri's amendment.

Mr. K. B. L. Agnihotri: The difficulty before me is that I wanted an
amendment with the object, that a person be released on bail even
though he may not be entitled to be so released under the chapter for bail;
for instance, in the case of offences punishuble with death or fransporta-
tion for life. Supposing the House decides that persons concerned with
offences punishable with transportation for life or with death may not- be
released on bail, then such a man if arrested under this section will not
be released on bail, while under this amendment even such a person if
arrested for an offence involving punishment of death or transportation,
will be entitled to be released on bail until the investigation against him
is completed and until the offence against him has been brought home to
him. Here under section 54 a man is linble to be arrested on a mere
complaint, on mere information, if it ix a rensonable information. This
1 think is not proper and even such a man should be rcleased on bail pend-
ing inquiry.

~ Mr. J. Ohaudhurl (Chittagong and Rajshahi Divisions: Nop-Muhgm-
‘madan Rural): Sir, T support my friend, Mr. Seshagiri Ayyar, and point
out that if we mecept Mr. Agnihotri's amendment, it will make a mess of
the'Code. Tn this Code Chapter XXXIX deals with bail. T want to draw
the attention of my Honourable friend, Mr. Agnihotri, to section 68 which

BAVA ‘
* No person who has beencarrested by a police offiber shall be discharged except om

his own bond, or on bail, or under the special crder of a Magistrate.’
i
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The necessary safeguards are provided under this. Chapter. A man is
arrested for murder. He is caught red-handed and he is a desperate
character. Does Mr. Agnihotri maintain that he should at once be re-
leased on bail? Is not a householder or a citizen entitled to much more
protection than & confirmed criminal? I shall point out to him the safe-
guards that this Chapter provides. Section 60 says that a man may be
orrested but . . . . .

Mr. Deputy President: Order, order. As Mr. Agnihotri objects to the
postponement of this amendment to a luter stage, I think the discussion
must proceed.

Mr. K. B. L. Agnihotri: With your jeimission, Sir, I beg to accept
the suggestion made by my Honourable friend, Mr. Seshagiri Ayyar, that
my amendment may be considered under the Chapter for bails. I have
n: objection to that.

Mr. Harchandrai Vishindas: The proper procedure for Mr. Agnihotri is
ty withdraw this amendment.

Mr. N. M. Samarth: I oppose the course proposed. Let us discuss
this particular amendment on its own merits. I think Mr. Agnihotri in
assigning reasons has sufficiently demolished the case for the amendment
and let us dispose of it once for all. It has nothing to do with the amend-
ments of the sections in regard to bail, which are proposed by my friends
over there. I therefore submit that the consideration of the amendment be
proceeded with in spite of the fact that he has withdrawn it. He has no
permission to withdraw. Unless we allow him he cannot withdraw his
amendment. )

Mr. Deputy President: The question is that Mr. Agnihotri be given

leave to withdraw his amendment.

Mr. K. B. L. Agnihotri: I do not want to withdraw my amendment, but
I only want to have the consideration of the amendment postponed to u
later stuge.

Rao Bahadur T. Rangachariar: May I formally move that the con-
sideration of this amendment be postponed till we come to Chapter
XXXIX, and make u correction of what Mr. Samarth said. We will be
placed in a very awkward position when we come to deal with the amend-
ments which we have given notice of as regards bail. If we refer to Rule 83
on page 85, we find that an amendment on a question must not be in-
consistent with a previous decision on the same question comé at the same
stage of any Bill, so that if we come to any decision on this question. we
will be tying our hands down when we come to deal with the Chapter
concerning bail. (Mr. N. M. Samarth: * No.’) That may be my friend,
Mr. Bamarth's view, but we will be tyving our hands if we come to any
decision now. Merely because we are angry with Mr. Agnihotri because he
Ras brought it at a particular stage or that he has given reasons that have
demolished his amendment, let us not tie our hands now in dealing with
the substantial question of bail, which is a very important question. Les

12 Nooy, U8 deal with this amendnient when we come to that Chapter,

°% when we oan exhaustively deal with it and postpone the decision

:;illf wedcome to Chapter XXXIX. I thérefore formally move that it be so
eferred. .



11%6 " LEGISLATIVE ABSEMBLY. | [17Ta Jax. 1928,

[}

Mr. Dcputy President: The question is:

‘' That the oonudentmn of Mr. Agnihotri's cmendmant be deferred until the clauses

of the Bill relating to Chapter Na. IX are reached
The Assembly then divided as follows: .
AYES—46.
Abdulla, Mr. 8. M. Joshi, Mr. N. M
Aguwaln, Lala. Gu'dhnilul. Kamat, Dl;h
ﬁmhotn, K. B. L. Lakshmi Nau m Lal Mr.
Man Singh {
Ahmed’ Mr Misra, Mr,
Asjad-ullah Maulvi Miyan. Muhammad Hmmn, Mr. T.
Avyu, Mr. T. V. Seshagin. Mukherjee, Mr. J. N.
Mr. K G. Nabi Hadi, Mr. 8. M.
Ba)pu, Mr. 8. P. . Nand Lal, Dr,
Bn.rus, Mr. D. C. Neogy, Mr. K. C.
Mr. J. N ochu-uu', Mr T.
Bhugwa, Pandxt J. L. Redg Mr.

Chaudhun, Mr. J. Sarvadhnkals’v, Su' Deva Prasad.

Cotelingam, Mr. J. P. Sen, Mr.
Ga, Pan Singh, Sardar Bahadur. Singh, Babu B. P.
Gulsb Singh, " Sardar. Sinha, Babu Adit Prasad.
Hussanally, Mr W. M. Sinha, Balu Ambxca P'rasad.
Ibrahim Ali Khan, Col. Nawab Mohd. Srinivasa Rao, Mr. P. V,
Ikramullah Kha.n, Raja Mohd. 8tanyon, Col. "Bir Henry
Iswar Saran, Munshi. Subrahmanayam, Mr.
Jatri, Mr. 8. H. K. Venkatapatiraju, Mr.
Jamnadas Dwarkadas, M. Vishindas, Mr. H.
Jatkar, Mr. B. H. R. Yamin Khan, Mr. M.
NOES-27.
iyar, Mr. A. V V. Innes, the Honourable Mr. C. A.
en, Mr. B. Ley, Mr, H.

Blackett, Bir Banl. Mitter, Mr, K. N.
Bradley-Birt, Mf. F. B. Moncrieff 8mith, Sir Henry.
Bray, Denys Muhgmmad lsmail, Mr. 8.
Burdon, M Percival, Mr. P. E.
Cabell, Mr L. Ramayya l’nntulu, Mr J.
Ohuﬁ,u';ee, Mr A. C. Bamarth,
Davies, Mr. R. W, Smgh Mr. 8. N.
Faridoonji, Mr. R. nce, Mr. R. A
Hu h, Mr. P. B. onkmmp Mr. H.

the Hononr:ble 8ir Malcolm. Webb, 8ir Montagu.
Hmdfoy . M. Zahiruddin Ahuwed, Mr.
Holme, Mr H. E.

The motion was adopted.

Rao Bahadur T. Rangachariar: My cmendment relates to section 56
(1) of the Code of Criminal Procedure which, as it is sought to be amended,
will run as follows:

‘ When any officer in chn;ge of a police station or any police officer making an
investigation under Chapter XIV reqmrel any officers subordinate to him to arrest
without o warrant (otherwise than in his presence) any person who may be lawfully
arrested without a warrant, he shall deliver to the officer required to make the arrest
an order in writing speclfymg the person to be arrested and the offence or other causp
for which the arrest is to be made.’

The object of my amendment is that as in the case of warrants, as
rrovided in section 80 of the Code, she contents of this order in writing
should be communicated to the person to be arrested. That is the object
of my amendment, when I say that the provisions of section 80 of the
Code shall apply to the execution of the ordertin writing referred to in
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this section. A slight alteration has been made in my draft by the Legis-
lative Department, which I accept, and, therefore, I will move it in the
form in which they have put it, namely: v

* That in clause 12 after the word ¢inserted’ the following shall be added,

mmely :
* The officer so required shall before making an arrest notify to the person to be

urreste: the substance of the order and, if so required by such person, shall show him
the order.’
1, therefore, Sir, move that amendment in the form suggested by the

Legislative Department. i
Sir Henry Moncrieft Smith: Sir, the Honourable Mr. Rangachariar, by
accepting the redraft of his amendment, which has been suggested to him
by the draftsman, has removed onc of my objections to the amendment of
which he gave notice. The amendment in the form in which he drafted it
was obviously unsuitable. It was necessary, if anything were to go into the
Code at all, that there should be a seclf-contained provision in section 56
1equiring that the officer who received the order in writing should on the
lines of section 80 inform the person he was arresting of the substance of
the order. But the redraft does not remove all my objections to this
amendment. In the first place section 56 and section 80 deal with two
ontirely separate matters. Section 80 deals with the case of a man who is
being arrested on a warrant, a warrant being laid down by the Code as a °
aondition precedent to his arrest. It is the case of a less serious offence and
it is reasonable that the man should be told what he is being arrested for.
In section 58 we have the case of a person being arrested without a war-
rant. Now what happens in the ordinary case. The officer in charge
of the police station or the officer making the investigation can arrest & man
without a warrant. Does he tell the man anything? Does the law require
him to tell the man anything? It does not, he just effects the arrest. No
doubt it may be desirable for his own protection that the officer making
the arrest should give the person somo information, but the law requires
nothing at all to be said to the man who is being arrested without a warrant.
That being so, when the officer in charge of the police station or of the
investigation deputes to somebody else his power to make the arrest by an
order in writing, what additional reason has orisen that the person to be
arrested should be informed of the substance of the order in writing? I
think thnt we must draw a distinct analogy between the two cases of
arrest without warrant and arrest with warrant. The Code itself says that
where there is arrest without warrant it is quite unnecessary to tell the
man you are arresting the offence with which he is charged. .
Hero again I would remind the House that there are safeguards against
unlawful arrest and abuse of this power and I would like to take this
opportunity of clearing up what appeared to me to be a misunderstanding
In the minds of certain Members yesterday in this matter. It was sug-
gested by more than one Member that there were all sorts of difficulties
I the way of prosecuting a police officer for abusing his powers of arrest
without warrant and we were referred to section 197 of the Code of Crim-
inal Procedure. Now, if Honourable Members will look at that section
and read it carefully, thoy will find that it applies to a very limited class
of cases, _An officer, a public servant—and I do not deny that a constable
18 & public servant—cannot be prosacuted without previous sanction in
cascs where he is only removable by the Local Government or some supetior
authority. That is the only restriction. Now, you do not want the sane-
tion of Local Government or of some superior authority to remove a con-
stable. I believe, as a rhatter of fact, that the lowest officer to whom
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that section applies, would be an Assistant SBuperintendent of Police. If I
am wrong, my friend, Mr. Tonkinson, will correct me.

Rao Bahadur T. Rangachariar: Inspector of Policc in Madras. ]

Mr. H. Tonkinson (Home Department: Nominated Official): Deputy
Superintendents of Police.

Sir Henry Moncrieft 8mith: My friend, Mr. Tonkinson, tells me Deputy
Superintendents of Police. After all, the whole of the arguments used
on this point were based on the dishonesty of the constable. We were not
talking about Deputy Superintendents or Assistant Superintendents or of
any superior officers. erefore, there are the safeguards, as I said
vesterday, and I think the House will now be prepared to admit that these
safeguards exist. As I said just now, it may be desirable for a police officer
for his own protection to inform the man of the cause of his arrest; that is
entirely from the police officer’'s own point of view, but nothing is required
by the law. I suggest that this amendment is quite superfluous.

Mr. T. V. Seshagiri Ayyar: Sir, the Honourable Member has been giviog

_exceedingly good reasons for accepting the amendment proposed by

.

Mr. Rangachariar. He said that a police officer, when he arrests, need
not give any information to the person arrested. In the case of a warrant
there is this guarantee, that the case goes before a superior officer, it goes
before a Magistrate and, therefore, theroe is the guaranteé that the matter has
been considered fully by the authoritics. Therefore, when a warrant is.
issued, there is some *guarantec that there has been an offence committed.
In the case of a policeman arresting without warrant, if he has not to
give information to the person arrested on what charges he is being arrested,
on what grounds the arrest has been made, it would be leaving the arrested
person in a very unenviable position.

For example, his relations might like to know why this man was.
arrested, and they might be in a position to give evidence for the purpose
of proving that the arrest is illegal and improper. Under these circum-
stances it is absolutely necessary where a police officer acts without a
warrant of arrest that he must notify to the person who has been arrested
the reasons for arresting him. 1f he has not got to give reasons, that will

ut the arrested person in a very grievous position. If it has not been the

aw hitherto, it is absolutely necessary that the law should be made to be
more kind to the accused than it has been hitherto; and I think the reasons
given by Sir Henry Moncrieft Smith are the very reasons which should -
induce this House to accept the amendment proposed by Rao Bahadur
Rangachariar.

Mr. P. E. Percival (Bombay : Nominatad Official): 8i1, I wish to confirm
what has fallen from 8ir Henry Monorieff Smith, and draw attention to the
particular point that we must always consider the extreme cases in regard
to proposals of this sort. Suppose we get the case referred to by Mr.
Chaudhuri of a policeman who sees a murder being committed by a man’
Agcording to this proposal he has to produce an order in writing to show
it to the man. There nre cases in which there is absolutely no need for
showing the order in writing to the man. It depends upon the particular
circumstances of the case, and the policeman can exercise his discretion
in the matter. He is allowed to db so. He can shew it if he wishes to do
80, but he is not ‘obliged tor
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Again, this is a provision which has been in force for many years. No
objection has ever been raised to it; and now at the last moment it has
been brought up.

e I would also just like to draw attention to the fact that section 56
comes under the heading of * Arrest without Warrant.” The whole procedure
there is entirely diffcrent from the procedure followed where an arrest
is made with warrant ; not merely are the two parts of the Code different, but
the whole procedure right through is different. It is & matter for the dis-
cretion of the police officer, and no definite provision is necessary in order
to compel him to communicate the order in writing to the man whom he
may be arresting.

Mr. W. M. Hussanally: I am afraid, Sir, I cannot agree with Sir
Henry Moncrieff Smith*or my friend, Mr. Percival. I think the reasons
given by both of them would support the amendment moved by Rao
Bahadur Rangachariar being carried.

In the case of a police officer arresting a person without a warrant, he
does it on his own responsibility; but when he deputes a subordinate
officer to go and make an arrest on his behalf, the responsibility does not
lie with the man who actusnlly arrests the offender. Therefore an order has
to be given to him in writing to go and arrest the man. And if he is in
possession of the order, then I do not see why that order should not be
shown to the person. It is in the nature of a warrant; though not a war-
rant by a Court of law, at the same time it is in the nature of a warrant
which he possesses at the time he makes the arrest; and therefore there
is nothing lost by the policeman showing that order to the man whom he
is about to arrest. For the sake of his own safety, I think that order
ought to be shown to the man he is going to arrest. All the same he
arrests without a warrant no doubt, because a warrant means an order
by the Magistrate, whereas this is an order not by a Magistrate but by a
superior police officer, and therefore the section rightly lies within the
ohapter on ‘‘ Arrests without Warrant.”” Therefore I say it is in the inter-
est of the person making the arrest as well as in the interest of the
gccused. tgmt the order be thown to him, and I hope the amendment will

¢ carried.

Mr. P. B. Haigh (Bombay : Nominated Official): Sir, I desire to oppose
this' amendment. Mr. Seshagiri Ayyar spoke with much force on the
desirability of introducing a provision in the Code to make it necessary for
& police officer when arrcsting without & warrant to explain to the person
.arrested why he is taken into custody, and he based his support of this
amendment—which refers to the case of a policcman who is instructed by
another police officer to nrrest without a warrant, he based his ‘support of
this amcendment on the desirability of introducing a similar smendment
into section 54. Now, Sir, if the matter is of such immportance as Mr.
Beshagiri Ayyar would havo the House believe, why did he not introduce:
on amendment to scction 54?

Mr. T. V. Bheshagiri Ayyar: An overaign®.
Mr. P. B. Haigh: Quite so; an oversight. The mattcr is of such small

importance that when the principal section was before the House Mr.
Beshagiri Ayyar did not find it necessqry to amend that scction.

Rao Bahadur T. Rangachariar: Section 54*has not yet left the Housc.
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., .Mr. P. B. Haigh: The Bill has been beforc Honourable Menibers for
months and months. They have had plenty of opportunity to examine
its provisions, and if this is a matter of so much importance, certainly
Honourable Members should have introduced an amendment to section 64,
and put the amendment in this section as a mere corollary to that.

Now, as regards Mr. Hussanally’s argument, he says it is very desir-
able that the policeman who is furnished with a written order should show
it to the person arrested. Well, in 99 cases out of 100, it will be desirable,
and the police officer in his own interests will show it. But there is no
need to make it compulsory. But I think it may be fairly contended as
against the amendment that an amendment of this sort ought not to be
put in now at this stage when it will render the whole position of section
5%illogical. ‘I will again repeat that the proper course to adopt would
have been to amend section 54 and let the amendment under this section
follow as a corollary to that; and I trust, Sir, in order to prevent confusion
creeping into the Code by amendments being introduced ° through an
oversight * that the House will reject this amendment.

Mr. Harchandral Vishindas: Sir, I find that every speaker who rises
on his hind legs to oppose the amendment, as a matter of fact supports it.
The best illustration is of the Honourable the last speaker, who said that
in almost all cases probably a police officer will communicate these con-
tents, Well then, why not make it actual law? That shows that it would
be in the interests of justice and that it would be desirable that a police
officer should communicate the order, or the particulars which are subject
matter of the amendment, to the person arrested. I draw the conclusion
from that that he thinks it would be desirable in that case. If it is desir-
able, then surely it is safer to have that on the Statute Book.

Then Mr. Percival referred to the case which was cited by Mr.
Chaudhuri. Supposing there was a cuse in which a police man catches
red-handed a murderer, where is the necessity of explaining the offence to
that man? But he forgets that section 56 does not relate to these cases.
Section 56 relates to the case of one police officer deputing his duty to
another police officer. 8o that a case won't arise under those circum-
stances, of a police officer catching red-handed a murderer. That argu-
ment therefore cannot hold water. Another argument put forward by
Mr. Percival and which was a mere repetition of arguments that were put
forward day before yesterday and yesterday, was that for so many years,
€0 or 65 years, this provision has remained on the Statute Book and there-
fore it should be allowed to continue even now. I think that is a very
feeble argument, because if that argument were to stand, it would follow
that once a particular law is passed it should never be amended. I contend
that anything that suggests itself by way of commonsense to mankind by
their experience and by their powers of reasoning may be introduced even
it it was not made the subject matter of the original law. At this very
moment you have the instance of Mr. Seshagiri Ayyar telling you that it
was through oversight that he did not suggest the amendment in section
54, when he was taxed by the previous speuker, because thcre are many
things that do escape our reasoning, or our memory or our observation.

But that is no reason why this provision should not come into 56. 1
think that kind of argument was entirely beside the point; because Mr.
Seshagiri Ayyar did not propose an smendment to section 54, therefore he
is out of court when he supports at amendment to section 56. The onl
valid argument for an opposition to take up would be to show that su
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an amendment under section 56 is not relevant, that it does not it into the
seotion, is npt appropriate. I say it is appropriate. The words that Mr.
Rangachariar has embodied in his amendment which has been laid before
you, Bir, c!o fit in with section 56 as it stands. Therefore there is nothing
in that objection. So, I say, Sir, as I said in the beginning that the case
for the amendment is being strengthened from time to time from

the mouth of cvergw spesker who gets up to oppose it and therefore it
should be supported. .

Mr. J. Ramayya Pantulu (Godavari: cum Kistna: Non-Muhammaian
Rural): I propose, Sir, that the question be now put,

The motion was adopted.

The amendment* under discussion was adopted.
Clause 12, as amended, was added to the Bill.
Clause 18 was ndded to the Bill.

Rao Bahadur P. V. Srinivasa Rao (Guntur cum Nellore: Non-Muham-
madan Rural): 8ir, the amendment that stands in my name is that proviso
(a) to sub-section (B-A) in clause 14 be omitted. That proviso runs thus:

* Provided that no such inquiry shall be made if, in the opinion of the Court in
which the claim or objection is preferred or made, the claim or objection. his
designedly or unnccessarily delayed.’

Honourable Members will be able to see the importance of this amend-
ment if they will consider the provisions embodied in these new sub-
sections. It will be seen that under section 88, the Court, issuing a pro-
clamation under section 87, may at any time order the attachment of any
property, moveable or immoveable, or both, belonging to the proclaimed
person. Now these new provisions relate to claims preferred as regards
property attached by an order of the Court under section 88. Under sub-
section (6-A) if any claim is preferred within six months from the date of
the order of attachment, such claim should be inquired into and the Court
may allow or disallow it. These provisions are perfectly reasomable and
I have no complaint against them. You have next to see the provision
embodied in sub-clause (6-C):

* Any person whose claim or objection has been disallowed in whole or in part b
an order under sub-section (6-A.) may, within a period of one year from thé date of
such order, institute a suit to establish the right which he claims in respect of the
property in diapute. '

Thus it will be noticed that under sub-section (6-A) the magistrate is bound
to inquire into a claim put forward within six months from the date of the
order of attachmont, and that claim may bo allowed or disal]lowed. If
the claim is inquired into and disallowed the party is given a remedy b

8uit under sub-section (6-C). Now what is the effect of this proviso whi

I wish to be deleted? If inquiry is refused by a magistrate on the ground
that the party hns unnecessarily or designedly delayed, though he is within
8ix months prescribed, the result is that no order of disallowance could be
made under (6-A), and therefore he has no right of remedy under sub-sec-
ton (B8.C). A right to sue is given only when an order of disallowance is
made and an order of disallowance can be made only after an gnqugri,;_undar
(6-A). Thercfore if a magistrate holds that, though a claim is within the
time fixed there has been unnecessary delay or that delay has been
designedly made, then there can be no_ inquiry and no disallowance and

® * Vide p. 1187 supra. .
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the party is left without any remedy by a suit. I think this‘is really un-
reasonable and inequitable. If in sub-scction (6-C) the words are added—
‘" Any person whose claim or objection has not been inquired into "'—I
shall not have much to say. As sub-section (6-C) stands, the party is lety
without any remedy whatsocver; there is no provision by way of appeal
in the Criminal Procedure Code and he has no right to bring a suit to estab-
lish his right to the property, simply because n magistrate thinks that wne
olaim has been unnecessarily or designedly delayed. Honourable Mem-
bers know that criminal courts are not presided over, as in the case of
civil Courts, by officers who have had jualcial training and who are well
versed in law. We know there are magistrates of the first class, of the
second class and of the third class, and that many of these are taken from
the clerical department and have absolutely no legal training or knowledge
whatever. It is difficult therefore to expect that they can bring a really
Jjudicial frame of mind to bear on the disposal of these claims. It is easy
for a magistrate to say ‘‘ You have unneeessarily delayed in this case. *’
‘The words are elastic enough. For these reasons, Sir, I move that this
proviso be deleted, and I hope that the amendment will commend itself
to this Honourable House.

Mr., H. Tonkinson: Sir, we are dealing now with those provisions of
the Code which relate to processes to compel the appearance of persons
and particularly of those in sections 87 and 88 of the Code. Now under
section 87 when a warrant has been issued a Court may publish a written
proclamation if it has reason to believe that the person against whom the
warrant has been issued has absconaed or is concealing himself. If a pro-
clamation has been issued the Court may issue an attachment order under
section 88. Under that attachment order the movable or immovable pro-
perty of the proclaimed person may be sold. The amendments proposed
by the Bill will be clear if Honourable Members will refer to the edition
.of the section in which amendments are shown in loco. In the section
provisions have been introduced relating to claims by third parties. We
have not had such provisions in the Code before, nnd the Honourable
Mover of this smendment has definitely stated that he has no complaint
against them. 1 understand that he considers that it is u
most desirable amendment of the Code. He objeets, however,
Sir, to the proviso (a). Now, Bir, these provisions are due
partly to Sir George Lowndes’ Committee and partly to the Joint
Committee. When they drafted these provisions they had before them
very similar provisions in the Code of Civil Procedure relating to cases in
which claims are preferred to or objections made to the attachment of
property im execution of a decrec. Honourable Members in this House
are no doubt very fully acquainted with the Code of Civil Procedure. 1
would refer to rule 58 of Order XXI and if Honourable Members will compare
the wording of that rule with the wording of the proposed sub-section
(6-A) of section 88, they will see that this rule has been adopted by the
draftsmen. The proviso to xub-rule (1) of Rule 58 of Order XXI of the
Code of Civil Procedure reads ns follows: ‘‘ Provided that no such in-
Vestigation shall be made where the Court considers that th.e claims or
objections are dcsignedly or unnecessarily dela ved. ”’ Now, Bir, we have
had no provisions of this kind before. If the third party in question
designedly and unnecessarily delays his apphcqtlon. surely we gught.noﬁ. to
add to the labours of our magisterial courts in the work of mvestlgaﬁn.g
such claims. It is true, Sir, that the . Honqurable Member bases his'
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objection upon another point altogether. .He refers to the provisions of
the proposed sub-section (6-C). Now, Sir, I will repeat once again what
I said before that we have had no provisions regarding inquiries into
claims by third parties who object to attachment of their properties hither-
to. Does, however, the Honourable Member consider that if a proclama-
tion has issued and if attachment of the property of third parties has been
made by mistake in the past, that then that third party could not bring a
civil suit to recover his properties? And in what respect, Sir, will the
present law in this matter be affected? The proposed sub-scction applies
only to cases where a claim or objection has been made and inquired into
by the court. If the claim or objection has not becn made and inquired
into by the Court, there is absolutely no doubt, Sir, that notwithstanding
the provisions of the proposed sub-section (8-C) the third party will be able
in & civil court to recover his property. As, Sir, the Honourable Member
does not object in principle to the proviso (a) but merely to this one point,
and in view of what I have said as regards that, I hope he will be able to
withdraw his amendment.

Mr. K. B. L. Agnihotri: Sir, I rise to support the amendment moved
by my friend, Mr. Srinivasa Rao. The reply from the Government
Member has not shown us the necessity of retaining this proviso (A.)
He has compared the new provision in this clause with that provided in
Rule 58 of Order 21 of the Civil Procedure Code. If we compare these
two provisions, we find that the provision made in Rule 58 does not prescribe
any period of limitation for such objections while in the sub-clause which
we have added to the clause now under comsideration, we find that the
period of limitation for preferring objections has been prescribed to be
six months. When once we prescribe the period of limitation for prefer-
ring objections, where is then the necessity of limiting the right of & man
as 18 done by this proviso (A)? Either we should do away with the period
of limitation prescribed or we should do away with the proviso (A). I
would rather piefer to do away with the proviso A, because when we
provide the period of limitation of six months, every person who wants
to bring in an cbjection is at perfect liberty to put in his objection even
ufter the expiry of five months and 29 days after the attachment. Why
should we limit further that he should put in his objection say 10 days
after tho attanchment of his property? Therefore, 1 submit, Sir, that
proviso A should be deleted as proposcd by my .Honourable friend.
Morcover, as to the plen that a person is entitled to go to the Civil Court
even if such an objection has not been admitted or is rejected by the
Crimina! Coust, my humble submission is, that & man should be al)myed
to have n summary remedy also, which will be obtained in a shorter period,
instead of a remedy which will be obtained in a far longer period us is the
case in the Civil Courts ? Therefore, this proviso A is absolutely unncces-
sary, and every man should be given the right to put in his objection within
:cihe period of limitation provided in this clause, and proviso A should be

eleted.

. Dr. Nand Lal (West Punjab: Non-Muhammadan): Sir, my reading of
sub-section 6 (A) with the proviso (A) leads me to think that the latter
renders the former nugatory. In section € (A) the words are as follows:
“If any claim is preferred to, or objection made to the attachment of,
any property attached under this section, within six months from the
date of such attachment, by any persop other than the proclaimed person,
on the ground ‘ that the claimant or cbjectjor has agp interest in such
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property and that such interest is not liable to attachment undor this
section,” the claim or objection shall be inquired into, and may be allowed
or disallowed in whole or in part.”’ Now the proviso (A) says ‘ No such
inquiry shall iv: made if, in the opinion of the Court, in which the claim d:
objection is preferred or made, the claim or objection has been designedly
or unneoessarily delayed '. Now, Sir, I point out to the House that in
sub-section (A) » certain specifio period is fixed, which, for all intents and
purposes, may be considered as limitation for imstituting that claim, by
the third party. 1t is a statutory time allowed by the Code, but when we
come to proviso (A), it eloquently tells us ‘‘ no, the question of limitation
-will not be taken into consideration at all . A door is open to a Magistrate
o1 to & Court which may decline to make the inquiry if according to his or its
way of thinking the claim is delayed unnecessarily or designedly. Sir, when
a olaim is lodged within six months from the date of attachment of a
property, it ccnnot be considered to have been designedly . delayed.
Therefore, the argument which has been advanced from the Government
Benches, I may very respectfully submit, has got no farce. Now, reliance
has been placzd on the provision of the Civil Procedure Code. That pro:
vision is embodied in Order 21, Rule 58, of that Code. 1 need not read
that provision, because it has already been referred to by Mr. Agnihotri.
The crucial point, which is to be seen, is whether in Order 21, Rule 58
of the Civil Procedure Code, sny limitation is provided. But a simple
perusal of that provision will prove that no time limit is given there.
Therefore, the Legislature very rightly, and very wisely, provided that,
if’ the claimant is too late, intentionally, or unnecessarily, then his claim
will not be attended to. Why? Because the Civil Court is fully
competenf to give determination on the question of delay, but here, the
Criminai Court has not been given that competency. Here the law hns,
as I have already submitted, olearly: specified six months. Any claim
which ccomes before the expiry of that period of six months cannot be
considered too late. Therefore, the analogy which has been drawn, with
due deference to the Government Benches, is altogether misplaced.
Therefore, the motion for amendment seems to be a very forcible one. It
commends itself and I can entertain every hope that the official Benches
will feel inclined to agree to it, unless they want the provisions of tho
Criminal Procedure Code to last until the Court and subsequently the
lawyers argue this. point. '

Oolonel Bir Henry Stanyon (United Provinces: Furopean): S8ir, m
submisson in support of the amendment and against this clause is base
on two grounds,—(1) the inconsistency which this clause involves, and
(2) its impracticability and clumsiness. The doctrine that rights are lost
by acquiescencs or delay, short of the specific period provided by limita-
tion, i8 now exploded. Here, we have in clause 6-A a specific limitation
of six months provided for the making of an application under it. Bix
months is not a very long time, as things move in the courts of law in this
country, for n person to find out, if he was absent, that his property has
been attached and for him to formulate his claimm. Having given that:
six months d«finitely by law, and having provided i clause (b) that, if
a claim is made within the time prescribed, the death of the claimant shall
not cause it t¢ abate but his representative may carry it on, neverthless
in the middlec we have this clause (a) introduced, which leaves. it to the-
ideas and idioryncrasies of each purticular Magistrate as to whether or
not a claim should be inquired into, albeit it may be within the time.

&
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prescribed. That, upon the face of it, is"inconsistents and I think-that
sbove all things it is essential that a Legislature should be consistent with
itself. But the impracticability of olause (a) is still greater. It provides
that inquiry 'is to- be refused where the claim or objection has been
edesignedly or unnecessarily delayed ’. A claimant comes up five months
after the attachment and makes his application. The court may, under
€-A, inquire into it. Or the court may, under this sub-olause (a), do what?
Refuse off-hand to inquire into it? No,—hold a preliminary inquiry to
question whether application has been ‘ designedly or unnecessarily
delayed.” Now, how is the court to do this? Surely no one will support a
Magistrate who says: ' You might, I think, have made this claim within
cne month, you have made it in two months; I think you must have
designedly or unnecessarily delayed ’, and so saying summarily throws out
the claim. No High Court would allow a Magistrate to dispose of the
matter in that way. Therefore, every court called upon to inquire will
have to hold a sort of preliminary inquiry, take evidence and so on, as to
whether the claim or objection has been designedly or unnecessarily
delayed. Obviously, all the time that is taken in%:)lding that preliminary
inquiry might be very much more profitably spent in holding an inquiry
on the merits of the claim.

Therefore, it is submitted, that clause (a) seems to be, more or less,
o draftsman’s error. Nothing better than that. And I support the
amendment that it should be removed.

8ir Deva Prasad Sarvadhikary: S8ir, I think the Government would
be well advised in aoccepting this amendment, and saving time unled#
under sub-clause (6-C.) it wants to seé the work of the civil courts very
much added to. Mr. Tonkinson is commendably anxious that the work
of the criminal ocourts should not be added to. The inevitable result of
summarily dealing with these investigations under 6-A (e¢), as has been
very aptly pointeg out, will however be to add considerably to the work
of the civil courts.-

There is o further reason—a small reason from certain points of view
but fairly big from others. 8ix months is never oo long in these matters,
even with regard to civil proceedings. Vhere an_attachment of property
has taken place in a village in & criminal csse, we can well imagine and
picture t6 ourselves the commotion and almost the panic that takes place
in the family or among the share-holders. It takes a longer time for them
to gather themselves up as it were and obtain advice and to take their
claims to the court than a civil attachment would involve. That is another
phase of it that makes it very necessary that the limitation of six months
should not be interfered with in the way that is proposed. “Bupposed,
parity of reason between the Civil and Criminal Codes, as has been pointad
out, cannot for a moment hold water, for the circumstances are utterly
different. T do not think what is given with one hand under clause 6-A
should be taken away by the other under clause 6-A (a).

Mr. N, M. Bamarth: I have, Sir, an amendment to propose to this
sheéndment. - My -atmendment is: S
“ That the following words be added at the end after the’words ‘unnecessarily
delayed,’ namely : e - L .
"-Beyc'md the six months from the date of such’ attachment '’
Now ason is this. It may be ¢that you provide hers.six manths.
There'a’remr{ml;:eysguses in hich theyHigh Court or the Clurt before which

N (Y
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the case goes has power to excuse delay and an application may be made
to show that, although six months have really expired—well, it may be by
two days or three days, there was sufficient cause for delay and in such a
case the proviso will say that no such inquiry shall be made if, in the
opinion of the court in which the claim or objection is made, the claim or
objection has been designedly or unnecessarily delayed beyond six months

but not if it has been so delayed with lawful excuse or with excuse which
may be permitted.

Therefore, I submit that the following words be added at the end:
** beyond the six months from the date of such attachment *’.

The Honourable Sir Malcolm Halley: With regard to the amendment

1 pxn, Which has been put forward by Mr. Bamarth I wish to call your

7 attention to the fact that it is cne of aubstance. We have

provided in the Bill for a period of six months. Our only dispute at

present is whether the investigating Magistrate should be allowed to refuse

an inquiry in cases which have been unnecessarily delayed within that

six months. Mr. Samarth’'s amendment is really a proposal to increase
the period of six months.

Mr. N. M. S8amarth: It will be made clear by my amendment.

The Honourable Sir Malcolm Halley: Mr. Samarth’'s proposal is an
entirely new point of substance which it is, I suggest, inadvisable to admit
av this stage.

With regard to Mr. Srinivasa Rao’s amendment, our feelings are that it
would be better it the Bill were allowed 10 stand as drafted. It was very
fully considered by the Joint Committee and accepted by them. But it
iz not a point on which we are inclined to attach great importance, and,
I would add in the interests of the time of the House, that it is not a point
on which we should ourselves press for n division. I think it would be
Letter, therefore, if we simply accept the excision of proviso (a) and pass on.

Mr. J. Ramayya Pantulu: I do not think, 8ir, that the amendment
proposed by my , Mr. 8amarth, can be acoepted.

The Honourable Sir Malcolm Hailey: It has not even been admitted:
Mr. J. Ramayys Pantulu: Is it not before the House?
Mr. Deputy President: No. The original question is before the House,

. J. Ramayya Pantulu: Then I support my friend, Mr. Srinivasa
Bso"? aglendment. The law has fixed the peri_od of six u}ontha withi_n
which any objection can be made, and having given those mx'qxouths, it
proceeds by means of proviso (a) to take awsy that night by giving power
to the Magistrate to reject a claim or not to entertain the clasim on the
ground that the matter has been delayed. Having fixed s period within
which claims can be mede I think the law ought not attempt to take
nway that right. I therefore support the amendment of my friemd,

Mr. Srinivasa Rao.

Mz. R. A. 8pence CBombay: European): I move that the question be
now put.

The motion was adopted. “ .
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Mr. Deputy President: The amendment moved is:

‘ That in clause 14 in the provieo to proposed sub-section (6-A.) omit clause (a).’
‘The motion was adopted.
oMr. K. B. L. Agnihotri: Bir, I move that:

* In sub-section (6 BB) omit the words ¢or second "

By adopting my amendment, sub-section 8 BB would read as follows:

* Provided that, if it is preferred or made in the Court of a District Magistrate,
such Magistrate ma{[ make it over for disposal to any Magistrate of the first class or
to any Presidency Magistrate, as the case may be, subordinate to him.’

In Civil Courts, it is the Court in which the objections are filed that
decides the objection. The Joint Committee say in their report about
clause 14:

‘ The sub-sections which the Bill adds to section 88 imply that the Court which
issues an order of attachment or endorses the same under sub-section (2) is to investi-
gate and determine a claim or objection. We think that a limited power to transfer
claims and objections for disposal to subordinate Magistrates would useful, and we
have, therefore, provided at District Magistrates may transfer sach cases to
Magistrates not below the rank of second class Magistrates, and that Chief Presidency
tl\gagistrntea may likewise transfer cases to Presidency Magistrates subordinate to
B em-"‘

Sir, from this it is clear that the court in which the objection is pre-
ferred is the proper court to decide the objection, but some power has been
given to the Chief Presidency Magistrates and the District Magistrates to
transfer such objection cases to the file of any other subordinate Magistrate.
The Joint Committee provide in the Bill *hat such objections may even be
‘transferred to the second class Magistrates who could dispose of such cases.
But I do not know why they did not extend that power to third class
Maegistrates. 8o far as I can understand, I think that their reason in
Limiting this power was that probably the third class Magistrate was not
regarded as very efficient in deciding such objection cases. They have
therefore limited it to second class Magistrates only. My submission is
that on that very ground on which that hmitation has been made even
the second class Magistrates should be debarred from inquiring into such
objection cases that are filed before the court of the District Magistrates
and the discretion that has been given to the District Magistrate should
not be extended far enough. He should only have power to transfer such
cases to first class Magistrates who are more- experienced than Magistrates
¢f the second and third class, and they only should be empowered to inquire
\dnto such cases that might be transferred from the Court of the District
Magistrate. Therefore, Sir, I submit that the power for transfer given to
second class Magistrates to inquire into such cases be taken away and be
Testricted to first class Magistrates. The rases before the District Magis-
tzate are very serious and sometimes it may happen that even the
objection cases may also be important. With these words, 8ir, I commend
my amendment for the consideration of the House.

Mr. H. Tonkinson: BSir, the Honourable Member has explained that he
wishes that the right of transferring inquiries into these claims which is
given to the District Magistrate and to the Chief Presidency Magistrate
by the proviso to proposed sub-section (6 BB) should be restricted so as to
enable the District Magistrate and the Chief Presidency Magistrate to
transfer such inquiries to Megistrates of the first glass only.. He takes his

c2
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objection, Sir, upon the ground that Magistrates of the second class ar.
not competent to make such inquiries. If that, Sir, is his objection, I
would venture to suggest that he ought to have proposed amendments to
othex.' provisions of this section. He himself, Sir, drew attention to the
provisions of proposed sub-section (6B). Under that sub-section olaims or
objections under sub-section 6A may be preferred or made in the Court by

which the order of attachment is issued. Now, Sir, what courts issue
orders of attachment?

. Mr. K. B. L. Agnihotri: I may explain, Bir, that it is not my object
that Magistrates of the second class should not be empowered to inquire
into objections regarding property attached and filed in their courts, but
my only point is that the District Magistrate should not have power to

transfer inquiries into objections filed in his Court to Magistrates of the
second olass.

. ‘The Honourable S8ir Malcolm Hafley: Is the Honourable Member
raising a point of order?

~ Mr. K. B. L. Agnihotrl: I was simply explaining the object of my
amendment which I thought was not properly understood.

Mr. H. Tonkinson: I will proceed, Bir, with the remarks which 1 was
meaking when the Honourable Member interrupted me. I was indicating
that the only ground which he had given in favour of his amendment was
the ground that second class Magistrates were not ‘sufficiently efficient to
bold these inquiries. I was pointing out, Sir, that second class Magis--
trates will make these inquiries, and now when he interrupted me he says
he does not objeet to that. That being so, I will procced somewhat
further to indicate what cases will usua?ly be covered by the proposed
proviso to sub-section (6BB). If Honourable Members will refer to sub-
section (2) of section 88 of the Code of Criminal Procedure which we do
not propose to amend at present, they will find that orders for the pttach-
ment of property may be issued for the attachment of property in other
districts than that in which the Magistrate issuing the order exercises
jurisdiction. Those warrants of attachment may be executed in such other
districts if they have been endorsed by the District Magistrate or the Chief
Presidency Magistrate. Well, 8ir, the proviso will gencrally take effect in
these cases. We do mot want to require the Chief Presidency Magistrate
or the District Magistrate to hold the inquiries in such cases, and I submit
that second class Magistrates according to the Honourable Member who
has moved this amendment, are fully competent to inquirc into such elaims,
or objections if there nre claims or objections in regard to attachments
issued by the Court. Thus, Sir, there is no reason whatsoever why such
inquiries should not be transferred to thern in these cases to which T have
reforred. ;

. Mr. K. B. L. Agnihotri: Then, why not extend it to third class Magis-
trates? ' _

Mr. Deputy President: The question is that the amendment be made.

The motion was negatived. _ ’

Rao Bahadur T. Rangachariar: My amendment is No. 25 which runs
ag follows™ : ’

¢ At the end of clanse 14 insert the following : T
, -é{))_ ff'u;,he proclaimed person‘ appears within the time specified in the pro-
¢lamation, the Cburt shall make an order releasing the property from attachrent .

- 4
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_ I must briefly explain to Honourable Memberg what s the .pmée'dur;l
with reference to proclamation and attachment of property. Sections 87
and 88 of the Code are the sections dealing with that subject. Under
section 87 ** If any Court has reason to believe that any person against whom -
#® warrant has been issued by it has absconded or is concealing himself so
that such warrant cannot be executed, such Court may publish a written
proclamation requiring him to appear at n specified place and at a. specified
time not less than thirty days from the date of publishing such proclama-
tion.”" Section 88 authorises the Court in the following termis: -

* The Court issuing @ proclamation under section 87 may at any time order the

atuchu‘l.ent. of any property, moveable or immaveable, belonging to ths proclaimed
person. :

So that, even before the 80 days are over the Court is entitled to order
the attachment of the property, both moveable and immoveable. The
objeet of this proclamation and attachment is a compulsory process to
compel the party to appear in obedience to the summons or warrant of the
Court, and there is no provision here ordering the release of property from
attachment .in oase he complies with the condition contained in the pro-
clamation. This is a slip, I take it. Whereas section 88 provides that if
within two years from the date of attachment any person whose property
is or has been at disposul of Government—or has fallen at the disposal of
Government after the time specified, appears and shows that he has suffi- |
cient cause for not appearing, then the property shall be restored to him or,
if the property had been sold in the meanwhile, the proceeds shall be
restored to him. But if he appears within the time limited, there is no
provision ordering the release of attachment. An attachment has got
some legal effect as Honourable Members are aware. It prohibite the party
from alienating the property. It prohibits the Civil Court from attaching
the same property over again and various other complications do arise
Therefore it is necessary that once the condition on which the attachmens
has been made is fulfilled, the attachment should cease ipso facto.
Therefore, in order to mnke it clear, I propose this that if the proclaimed
person appears within the time specified in the proclamation, the Court
shall make an order releasing the property from attachment. I thereforo
move the amendment as it stands in my name

Mr, H. Tonkinson: Sir, my Honoursble friend, Mr. Rangachariar, has
suggested that the omission of this clause is due to a slip. I would suggest
that the nmendment that he has moved is quite unnecessary, in view of the
provisions of sub-section (?) of section 88. I am aware that Mr. Ranga-
chariar referred to this sub-section himseelf. That sub-section says:

“If the proclaimed person does not appear within the time specified in the pro-
clamation, th‘; property under attachment shall be at thg disposal of Government.

That is the only provision, Sir, which we have had hitherto. If the
person appears in response to the proclamation, then olearly the property

ver becomes at the disposal of Government, and as for the Magistrates—
:ﬁmt have they done hitherto all these years? They always at once
relense the property from attachment as my Hnno}amble friend is qu_tte
oware. Tf it goes on bevond this period to such periods ns nre dealt with
in section 89, which hes been referred to, then we have provisions for the
restoration of the prpperty or the net w'nceeds to the Prqﬁlﬂ?med_ person.
I think it is quite unnecessary to make an addition of this proposed sub-
section to section 88 of the Code.

.
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Mr. T. V. Beshagirli Ayyar: What Mr. Tonkinson fails to note is this.
If there is an attachment, it debars the alienation of the property; and it
puts a difficulty in the way of the property being dealt with. It may be
that under sub-section (7) the Government may take certain action under
certain contingencies. Suppose the Government does not take such action.
8till the attachment is there, if once an attachment is made, unless therz
is an order of Court releasing the property from attachment, the attachment
will subsist. What we want is that there should be power to make an
“order releasing the property from attachment. If you make a provision:
for releasing the property from attachment under that same sub-section,
it may not be necessary for Mr. Rangachariar to press his amendment.
But there must be a provision somewhere that if the person does appear
within six months the property shall be released from attachment. The
attachment should not be allowed to subsist, for that will make it impossivte
for the man to deal with the property. That was the point made by
Mr. Rangachariar and Mr. Tonkinson has failed to meet it.

8ir Henry Moncrieff 8mith: Mr. Seshagiri Ayyar says that there must
be an order releasing attachment, and that unless this amendment is made
ic the Code, there will be no order withdrawing the attachment. That is.
entirely wrong. If the man appears within six months, then the attach-
ment is automatically withdrawn. (Voices: ‘ No, no.’) What I mean 18
that the Magistrate automatically makes an order withdrawing the attach-
ment.

Mr. T. V. Beshagiri Ayyar: Give him that power.

Sir Henry Moncrieft SBmith: It is quite unnecessary and quite super-
fluous. The original framers of the Code cannot have omitted this pro-
vision by an oversight. The Code has been overhauled again and again
and every time this patrticular amendment has been regarded as unneces-
sary. It has been left for Mr. Rangachariar after all these years to discover
what he thinks has escaped the attention of the Legislature.

Rao Bahadur T. Rangachariar: I never had a hand in it before.
The Assembly then adjourned for Lunch till Half Past Two of the Clock.

The Assembly re-assembled after Lunch at Half Past Two of the Clock..
Mr. Deputy President was in the Chair.

Mr. Deputy Presidens: Mr. Rangachariar’s amendment No. 25 is before
the House.

Amendment moved:
* At tho end of clause 14 insert the following :

« (6D). If the proclaimed person appears =within ‘the time specified in the pro-
chma(tion), the Courpzruhall mkfean order releasing the property from lcuchmeut.‘P

The question is that that ameadment be m::de.
The motion was sdopt'ed.
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Rao Bahadur T. Bangachariar: Sir, I move Amendment No. 27 which
runs as follows:

* After clause 14 insert the following clanse :

**14A. In sub-section (7) of section 88 of the said Code, the words ‘or until the
#nal disposal of sny claim preferred or objection made under the provisions of this
section ' shall be inserted between the word ‘ attachment’ and the word ‘ unless’.”

Amendment No. 26 will be moved later. When a claim petition is made
in reference to an attachment made to property by a third party, it has
to be made within six months from the date of the attachment and there
will be an inquiry and decision under the procedure prescribed in clauses
6A and 6B. Now, under olause 7 of that section, Honourable Members
will notice that if the proclaimed person does not appear within the time
specified in the proclamation, the property under the attachment shall
be at the disposal of Government, but it shall not be sold until the expira-
tion of six months from the date of the attachment. That is all that it
provides. 1t does not provide for a case where a claim is made and not
disposed of within six months. Then the property may be sold as the
scotion stands now. I therefore propose that the property should not ve
sold until after six months (retaining it as it is) and we must also ensure
that the property should not be sold until the claim is disposed of. That
iz the object of the amendment. The wording as it stands in print I wisn
to alter somewhat simply to bring out the meaning clearly. The wording
as I propose now will be: ‘‘ or until any claim preferred or objection made
under sub-section 6A has been disposed of under that sub-section, whichever
period is later.”” That is to say, six months is allowed for objections being
rade. There may be one claim, there may be more than one claim.
Suppose one claim is made and that is disposed of within the six months
and then too the property should not be sold for six months, because you
may get other aﬁaimanm within the six months. Therefore I provide
** whichever period is later.”” If there is any claim at all. that is disposed
of. 1f there is no claim, six months should elapse, so that the property
should not be sold till the mafter is clear that there is a claim or there is a
claim which is disallowed. For that purpose I propose the amendment.

The Honourable Sir Malcolm Halley: Did the Honourable Member say
““ date "’ or “‘ period *'? ls it ‘‘ whichever date is later '?

Rao Bahadur T. Rangachariar: Which do you think is better? I will
bow to you. The thing is until the claim is disposed of. It gcontemplates
a period. ‘° Whichever date '’ I do not mind. I bow to whatever sug-
gestion you may put forward.

Mr. Deputy President: Amendment moved:

* That olause 14 be re-numbered 14 (1) and that to that clause as re-numbered the
following sub-clause be added, namely : °

_ “2. In sub-section (7) of the same section after the words ‘date of attachment '
the words 'or until any claim preferred or objection made under .sl.}}:-mtlon 6 (A)
has been disposed of under that sub-section, whichever date is later *.

The Honourable Sir Malcolm Hailey: I think it will be perfectly sui.
pble as now framed by Mr. Rangachariar if the word ‘ and ' is substitutel
for the word  or.’

Rao Bahadur T. Rangachariar: Thet is what I originally thought. I
quite accept that. It brings out the meaning. We may omit the words
*“ whichever date is later.”” It will run thus:

‘ And until any claim preferred or objestion made under sub-section 6 (A) has
been disposed of under that Sub-section.” N .
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Mr. Deputy President: Amendment moved: -

* That clause 14 be re-numbered 14 (1), ind that to that clause as re-nambered,
the following sub-clause be added, namely :

“(2) In sub-section (7) of the same section, after the words ' date of attachment '’
the words ' and until suy claim preferred or objection made under sub-section (6.4)
bas been disposed of under that sub-section ’." X

The question is that that amendment be made.
The motion was adopted.

Mr. B. N. Misra (Orissa Division: Non-Mubhammadan): Although my
motion* comes under amendments, what I have really proposed is not an
amendment or alteration of a sentence or word in clause 14, but what
I have proposed, is an explanation of certain words. 8o, it will be neces-
sary for me to read the clause itself, and then point out why this explaoa.
tion is necessary in this case. Sub-section (1) of section 88 runs as
follows :

** The Court issuing a proclamation under section 87 may at any time order the

attachment of any property, movable or immovable, or both, belonging to the pro-
claimed person.” .

In sub-clause (8) of the same section we find:
“ If the pi ordersd to be attached iz a debt or other movable property, the
attachment under shis section shall be made :
{a) by seizure; or
(&) by the eppointment of & receiver; or ™'
and so on. Theh we find also in sub-section (4):

‘If ihe property ordered to be atiached is immovable, the attachment under this
section shall, in the case of land paying revenue to Government be made through the
Collector of the district in which the land is situate, and in all other cases :

¢) by taking possession; or
{)‘) by the appointment of & receiver;"
and so on.

Now the explanation that I want to be added, is this: The words
‘ belonging to the proclaimed person ' are capable of interpretation in such
s way that they will entail hnrdshlr unless they are explained and pro-
bably the whole object will be spoiled. That is why I wish to add an
explanation that when the offender is a member of a joint family, * pro-
perty - belonging to the proclaimed person ' means the specific interest of
sugh a person. B8ir, perhaps, in s country like England or France, or
other countries where people generally live separately, this explanation will
be absolutely unnecessary. In a country like England or France probably,
as soon as san infant grows up, and becomes & man or & major and waats *
to warry, he will seek a home of his own, and unless he has a home of
his own, probadoly he will not marry, so that practioally all grown up men
live separate. But in the case of India, whether they be Hindus, Muham-
madans, Indian Christians or DParsees, or hold other religious beliefs,
generally they live in joint families. You find in & family a grand-father.
grand-mother, father, son, uncle, nephew, niece, perhaps a great-grand-
father and a great-grandson all living together, and if a son wants to livh
in '‘a separate home, he is looked down upon as having broken the home
and having separated from his parents. It is looked upon with disapprovsi

* To clause 14 add the following at the end: ) :

* To sub-section 7}1 ofut!ha sﬂnidduct' ‘88, {‘l::r f:fllnwmg tll;all i}m added : Sl

* Ezplanation :—When the offender i§ a mem joint family propert -
ing to ge proclaimed person means the specific interm..gf such pm‘zan ! -y e

4
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if & son or brother should live separate, but in other countries it will pro-
bably not be looked at in the same sense. The result is, in India, people
almost invariably live in joint families. As regards the rights of differeat
persons, it may be different. In the case of & Hindu who is goverred by
the Mitakshara law the right of survivorship and co-partnership come in.
Hindus living under the Daybhaga law, the Indian Christians and tie
Muhammadans, Sikhs and others also live in joint families. They may
not have ancestral property, but still they hold property jointly. If a
person, who has comniitted an offence does not appear, somehow or other,
the Court is justified in issuing a warrant and then a Proclamation and
attachment side by side. Under section 87:

“If sny Court has reason to believe (whether after tuking evidence or not) that
any person against whom a warrant has been issued by it has absconded or is con-
cealing himself so that suchb- warrant cannot be executed, such Court may publish a
written proclamation vequiring him to appear at a specified place and at a sPeciﬁed
time not less than thirty days from the ddte of publishing such proclamation.’

And section 88 provides:

* The Court issuing a proclamation under scction 87 may at any time order the
attachment of any property, moveable or immoveable, or bLoth, belonging to the pro-
claimed person.’ ' i _ ‘

The Court is not to wait even 80 days after issuing the proclamatioa,
but may at any time order the attachment of any property, moveable
or immoveable, or both, belonging to the proclaimed person. Now if
such a proclamation is issued, what will be the result? Really a person
may have gone to any interior part of the country on business or ttade.
Then what happens? We know that every place 18 not accessible to the
railway; nor have we got postal or telegraphic communication. A man
may go into the interior somewhere where you cannot get a letter evea
in & fortnight, and if he seeks to come home from there to a railway station
-or a distant place, it may take a fortnight to travel from such interier place
to the headquarters station. And in the meantime a proclamation will
have been issued agaifst him without his knowledge. Of course it w:ll
be to the interest of the complainant to represent that he is concealed, or
if the police do not find him in the house, and do not take further steps
and say, the man is concealing himself, what has the “Magistrate to do?
A warrant has to be issued, a proclamation has to be issued and the
man’'s property is to be attached. I must say here, before any guilt is
esta})llshed, not only is the man punished but all the members of 1is_
family are punished by the attachment order becausc the attachment ordar
provides that the property can be taken possession of and so on. To be
more clear I shall say, for example, several persons are living jointly; thay
have no ancestral property, but have acquired a house. No sooner -this
attachment order is issued, what will be the result? The Receiver will
come and take possession of the house. Suppose 1 am living with my
brothers and their wives and children in a house. Suppose the house
belongs to A, B, C, and D jointly and attachment orders are issued
agninst the property as belonging to D, there is no wrong in tuking
possession of it, because it belongs to D as well and you cannot find
fhult with a Magistrate because he has issucd an order of attachment
-against the same property for it belongs to him. Suppose I have a cow
and my brothers and other members of the family have a share in the
cow and my children. and their children. are living upon the milk of the
-cow. Now, if I have committed some offence, or if for some offence
ulleged against me, the police comes tnd .takes posscssion of the cow,
‘under an attachment order by a . Magistrate, vou' cannot’ blame the

[ §
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Magistrate for his action saying it belongs to me. There is no' safety
in such procedure. If the cow is taken possessioh of, my brothers’ children
or my own babies would be deprived of her milk. Say I have a house and
am living under the Hindu Mitakshara family law. There is my wife wio-
has got a right of residence in the house. Now are you going to pumsh
my wife and turn her out although she has committed no offence, simply
because a case has been filed against me rightly or wrongly and I have a0t
appeared before a court not having any knowledge of such a fact? And
will that law be sound and for the benefit of society and even in the interests
‘of criminal law? I submit, Sir, this will be really a very hard and a
very unwise law, if it will be a law where an innocent person can be turned
out of a house because it jointly belongs to another. If for instance there
is a joint partnership, business or firm and a case is filed against one of tho
members of the firm for some supposed crime. Suppose he has gone
away somewhere on business and other members are carrying on the busi-
ness. If this is really the law, you eannot blame the Magstrate for attach-
ing the partnership property or the joint property belonging to the firm
It also belongs to the offender undoubtedly. He may have a hundredth.

share or a tenth share, but it belongs to him, and the property may bLe
attached and taken possession of.

I need not multiply instances to show how this law will entail hard-
ship on innocent members of a family because by the custom of the country
they are living together. No provision has been made in this case. L
submit, Sir, the House will consider the reasonableness of the explanation
I have given, not only in the interests of members of joint Mitakshara
families but of all members of the Hindu or Muhammadan community,
or Parsees or Indian Christians, or any community that is living jointly.

‘Other members should not be punished for the alleged offence committed.
by an accused person.

. Now, 8ir, I have explalned the other difficulties. Probably the prose-
cution may say, if a man is concealing himself, ‘ Attach the property
and the other members of the family will be compelled to produce him.’
The object of our criminui law is never to punish innocent people. It
is a very laudnble object to punish the guiky and I have never said a
thing whereby a guilty person should escape or not be brought to trial.
What I say is that the other members should not suffer. Supposing n
man in s village has committed an offence. There is the complainant
to produce him, there is the police also to find him out, there are so-
many agencies really to find out the man. It may be the case that a com-
plaint has been lodged against a person who has perhaps gone away on
business or without his knowledge some false complaint has been filed
against him and it has been made to appear to the Magistrate that the
man is absconding or concealing himself. The section says:

*“If any Court has reason to believe (whether after taking evidence or not) that

any person against whom a warrant has been issned by it has absconded or is con-
cealing himself, etc.” .

So that as soon as a representation is made the Court can issue an attach.-
ment. It generally happens that the police comes and says ‘ so and so-
is. concealing himself ' or the complainant comes and tells the Magistrate:
¢ s and so is concealing himself, we cannot find him, issue a warrant.
sgainst him and also this proclumation and attachment order.” Then,.
the result is that we have to punish the other members of the family
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who are quite innocent, who would themselves be interested to point >ut.
the accused if he could be found.

Now, Bir, probably it may be said ‘ Well, there are already provisions.
$or a claim; if any person’s property is attached, the other members having
any right or claim to the property can lay a claim.” My submission to vhis .
House is, that is really the most undesirable part of it. Now, Sir, the
average family is not rich nor can they file a claim. You cannot simply
go to the court and file it; you must come with money to file & olaim.
You must substantiate your claim, and by that time what has happened?-
Your wife, who never came out, is in the street and your children ure
somewhere not knowing where to get their food. If you had any granary
or paddy or gram or wheat in your house, all that is attached. You nave
no food, no house to live in and no cloth to wear. Can you imagine any
one in such circumstances coming and laying a claim very easily? He
must pay his pleader, his mukhtear or his petition writer, whoever he may
be, and must pay his court fees and adduce evidence. After all this para.
phernalia has been gone through, he does not know what the decision of
the Magistrate will be in such a case. If the whole provision was a0t
on the Statute Book, it would be really wholesome, but, since there is a
provision, and since some offenders may evade a trial, I think, when the
Crown is prosecuting or when the Crown is the complsinant, as the burdea
of proof always lies on the prosecution, this burden must also lie on the
prosecution to specify the interest of the accused person. The prosecution
oan very easily find it out; I do not think there will be any difficulty. 1f
a particular person lives in a family, his relations or interests are known.
to the complainant or to the police, whoever lodges the complaint. Under
the Hindu law the complainant knows this man has got a certain share.in.
the property. Even under any other system of law you must know that
he has so much share or that other persons like his wife and mother have
got a right of residence or his old grand-mother or old grand-father has
got a right of residence. These things can be known very easily and it
ought to lie on the prosecution to show the interest that an accused nas.
in a property. Of course, so long as you do not proceed against property.
there is no trouble, but once you attach property you do not touch the
accused alone, you touch all the relations, all the surroundings, all the
members. For instance, a poor tenant has some fields and you come and
take away the paddy heaps he has harvested. The poor tenant has toilad
the whole year to get some paddy from the field and you come and take
away his paddy, simply because it belongs to the landlord. This morning
we had so much discussion about this attachment. I submit this House
will remember these diffioulties of attachment and the trouble and cx-
penses one has to undergo over these attdachments. Why put a man
to all this trouble, why drag him to Court and then so charitably release -
his property after putting him to so much trouble.

This House will also remember that, even in the Civil Procedure Code.
when you attach property, at least some things are exempted from attach-
snent, for instance, the implements of & workman or some paddy grains or
paddy seeds for the poor peasant or some other things which are absolutely
necessary. I think that is not at all illiberal. Will our Criminal Procednre
Code be so illiberal as not to leave anything? You will attach everything
without exception. No exemption of property is made under this, you lose
everything. Supposing there are twq,brothers who have got a pair of "
bullocks for ploughing theland. One brother has committed or is supposed

to have committed some crime. You come and take away the pair of’
]
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bullocks and do not spare for the other brother even one bullock with
which he could otherwise have cultivated his land. It is very hard to attach
the property of a proclaimed person who is respousible for all this busj-

ness, because it may belong to ten persons as well as to the proclaine
person.

Then, Sir, for wrongful attachment under the Civil Procedure Cnde
there is some remedy. But, supposing a man wrongfully applied to the
Court and seid ' So and so is concealing himself * and the court issues an
order of attacliment for all the property, there is no provision for protection
against the wrongful attachment of his property under this Code. If it 18
done under the orders of the Magistrate, the civil court will say * You rau-
not proceed, you have no remedy practically, it was an act of a Court.’ it
would mean an action and then you would have to make the Secretary of

g py. State for India a party. But in practice this is never done. The

™ interest is never specified. 8o in the case of joint families it is
absolutely a hard and difficult ‘procedure that has been laid down here.
Under these circumstances I propose that this explanation should be added,
o that the Magistrates, whether they be third class or second class, whether
they be new men or experienced men, may not commit an error and inno-

cent pcople may not be harassed. ith these words T propose that this
amendment should be carried.

Mr. J. Ramayya Pantulu: I think, Sir, that the amendment proposed
by my friend, Mr. Misra, is quite unnecessary, because under the section
what the Court attaches is the property belonging to the defaulting man.
What the property of the defsulting man is, i3 a question to
be decided in each case as it comes up. The rights of members of a
_joint family are not the same all over India. They are different
under. different laws. Mitakshara in that respect is different from
Daybhaga. Whatever it is, what the property belonging to a defaulting
membor is, is a question of fact to be decided in each case as it comes up.
1 do not see what will be gained by adding an explanation to that section,
and 1 therefore think that this amendment is quite unnecessary.

Mr. W. M. Hussanally: Sir, I endorse cvery word of what my. friend,
Mr. Pantulu, has said and I think the amendment proposed by my friend,
Mr. Misra, is unworkable. It is impossible for the attachmg oﬁipe_,r to know
what the specific interest of a particular person would be in a joint family
estate. That is a matter of fact which must be ascertrined on a regular
inquiry and thar inquiry will come in when a claim is. put in by the other
members of the joint family, to claim that property or specific share of the
property as their own. In the commencement when a property belonging
to n person is attached, the officer attaching has absolutely no grounds of
inquiry a8 to what specific interest that man has in the property. There-
fore T say the amendment proposed will be entirely unworkable and I
think quite unnecessary. e

Mr. J. N. Mukherjee (Calcutta Suburbs: Non-Muhammadan U;ban):
Sif T rise to support the amendment, but T may preface my point by

stating at ohce that the amendment proposed suggests wholly' a question
~of ‘onss—that is to say, it suggests that the person attaehing the property
of an absconder. should start with the idea that the property he is going
“to attach is the property of the alapcondmg person. ‘Thereis A great deal
“in a clear formation of this preliminary idea, mnd the difficulties arising

- 4rom indiscriminate procedure -have bHeen pointed out' by my friend, the
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proposer of the amendment. In the Civil Procedure Code when an attach-
ment is intended, wn application has to be filed in which a declaration has
to be made us to the property intended to be attached. The petition has
to be verified and it has to be stated that to the best of the declurant's
knowledge, information or belief as the cuse may be, the contents are true.
But there is no such obligation laid upon the Magistrate who proceeds to
attach the propeérty of an absconder and therefore a certain amount. of
carelessness is likely to come in and does come in, at times. That is a
thing which ought to be avoided, if possible. No doubt a judicial inquiry
cannot be held ut that stage, but if Magistrates come to know that they
have got to pay some attention to the matter and make out a primd facie
case connecting the property to be attached with the absconder before
they proceed against the property of the man, it will certainly be a step
forward towards the realisation of the object of the amendment. I sub-
mit, Sir, if the point be looked at in-that way, there is something in the
amendment. If it be accepted, Magistrates, before attaching the property
of the absconder, will try and ascertain, as far as possible, whether it really
belongs to the person who has committed the offence. That being so, a
sateguard which is not to be found now in the Criminal Procedure Code
will be introduced into it by indirecf means, by the proposed amendment.
Therefore, 8ir, I submit that instead of putting indiscriminately all per-
sons who may have some interest in the property wrongly attached, to the
pecessity of coming into court and proving his case, in order to save it
from wrongful disposal, the Magistrate should be required to pay more
attention to this matter of attachment, and-find out in the beginning
whether the property that is going to be attached is really the-property of
the absconder or not. Therefore, Sir, I submit that the amendment ought
to meet with acceptance in the House. There is nothing harmful in the
proposed amenument. It merely attempts to clear up the question of the
duty of a Magistrate in this conneetion to a greater extent, than now. The
difficulties which are likely to arise and are likely to be faced in the be-
ginning of the proceedings are calowlated to be removed, to a great
extent by the House adopting the underlying principle of the amendment.

Rao Bahadur T. Rangachariar: I wish to offer some words of explaaa-
tion for the consideration of the Mover of this smendment to say whether
his amendment is really necessary. The cxplanation deals with the joint
family. Now a joint family may be under the Dayabhaga law or under the
Mitakshara. Tike the case of the Mitakshara family. The law differs
from Province to Province as regnrds the right of an undivided member
of an undivided family. In Madras every member has got the right to
alienate his interest in the property or rather his share, at thp date of the
alienation, in ‘the property. In other Provinces where the Mitakshara law
prexails, he has not got that right. No doubt in all Provinces the Court
can seize and sell the interest of an undivided member in the family pro-
perty. Therefore to speak of specific interest of an uqdmded member in
o joint family jars on my ears, because there is no suqh interest in the joint
tamily property. There is no specific property. It is not consonant with
law to speak of an undivided member having a specific interest. You ean
#nlk of undivided interest—that is, his share on partition, if a partition
should take place.

THE CODE OF ORIMINAL PROCEDURE (AMENDMENT) BILL.
’

Thig section has stood so long and I do not think any difficulty has
been felt in the applieation of it. It is not & mew wor.dmg. The wotdmg.
has been there .all the time and the seption has not given any_trouble ab
all.’ The matter came up once before” the Madras High Qourt,-and there
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:it was decided by my Honourable friend sitting on my left when he was on
the Bench and another learned Judge. But of course you cannot seize
the whole property, you can only seize the undivided interest of the
absconding member. Even if a Receiver is appointed—and in that case I
-believe a Receiver was appointed—the Receiver can only take the interest
-of the undivided member, restoring the rest of the profits to the family
members.. :

My Honourable friend, Mr. Misra, no doubt has pointed out the diffi-
-oulties in the way; but of course his explanation is not likely to remove
those difficulties. How does he remove those pictures that he has drawn
to us of a wife and other members of the family being thrown on the
streets and all that? It is still open under his explanation to attach the
-undivided interest of the absconder, and when you have attached you can
appoint a Receiver and -of course there must be some remedy and some
means of getting at the offender. Therefore I do not think really it would
improve matters if we add this explanation. On the other hand you are
‘introducing a new thing; probably in provinces where the man has not
_got alienating power, it may be possible for them to contend that it is not
property belonging to the offender at all, whereas now you make a definite
-statement by adding the explanation here saying that in the case of a
particular joint family he may have an interest in that property. There-
fore it is better to leave it as it is because the law differs from province
to province and it has not created any difficulty so.far and the specific in-
‘terest is unknown to law, and therefore you will be introducing a thing
which is unknown to law. 1 do not think, therefore, we wil improve
‘matters by adding this explanation.

Rai N. K. 8en Bahadur (Bhagalpur, Purnea and the Santhal Parganas:
Non-Muhammadan): 8ir, the Honourable Movef seeks to add an expla-
nation to the words used in section 88— belonging to the proclaimed
-offender. ° He wants to have an exglanation added that the words ‘ be-
‘longing to a proclaimed offender ' in the case of a joint family should mean
‘the specific interest of such person. This explanation if adopted will com-
plicate matters more than the difficulties already poin out. In a
joint family governed by the Mitakshara law where the law of survivorship
prevails, there is no member who can say what his specific interest is in
‘his family property; he has got an undivided share, but not a specific
-share; unless there is an amicable partition made between the members
-of the family or unless there is a partition suit instituted in a civil court
and the matter is decided and the interest defined, no one can say what
‘his specific interest is. In a case where there is an attachment under
-section 88 the Magistrate has to attach the property °‘ belanging to the
-offender. ° In e joint undivided family that would mean the undivided
‘interest ol that offender and as has been pointed out by the Honourable
‘Mr. Rangachariar it has been held by the Madras High Court that even
-an undivided share in a joint Hindu family can be attached. But if an
-explanation is now added, and if it is said that you must attach the specifie
‘interest of the offender, what would be the result? The result would be
‘that the Magistrate must specify the interest of the offender before he can
put up the property to sale. Will the House expect the Magistrate to go
to the civil courts and have a partition suit instituted and have the interest
‘of the offender defined before he can put up the &roperty to sale? Cer-
tainly, Sir, this House cannot expect Magistrates to go to civil courts to
thave the interest of an offender defined before they can put a property to
sale. Furthermore if you put in the words ‘ specific interest * there will
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be no purchaser forthcoming, unless the specific interest has been defined;
80 that if you add these words as an explanation, the complications would
become more complicated. Then, S8ir, you will find that the result of
this amendment if accepted would be that an offender will be at large
with immunity and the other members of his family will have every
facility to screen him and keep him fromn the law. I consider, therefore,
that this amendment, although the object in bringing it may be good, is
not one which this Housc can accept or ought to accept. The illustrations
iven by the Honourable Mover regarding the cow and a house, I am sorry,
o not appeal to me in any way. The offender, if there is a cow in the
family, has got some interest—an undivided share—in it. The cow has to
be attached, but a portion of it cannot be attached. You cannot say to the
court ** well, this-portion of the cow is the specific interest of the oftender.”’
You have to attach the cow and take it to court, sell it and sell the un-
divided share, whatever it is, in the cow and the other members of the
family may have the sale proceeds. That is all that can be done. In the
case of o house the undivided share of an offender can be sold, and I do
not think any case has cropped up till now where the ladies of the house
have been turned out of the house because the offender’s share has been
sold. 8o, Bir, I have tried my level best to find if this amendment can
be accepted, but I am sor% that I have not been able to follow the argu-
ment of the Honourable Mover that this amendment will improve the
situation. On the contrary, my own impression is,that it will complicate
matters more than what he has described. With these remarks I beg to

oppose the amendment proposed by the Honourable Mover.

Mr. J. Chaudhurl: I beg to move that the question be now put.
The motion was adopted.

Mr. Deputy President: The question is that the amendment be made.
The motion was negatived.
Clause 14, as amended, was added to the Bill.

Mr. B. N. Misra: Sir, I beg to move the following amendment:

“In clause 15 insert the following at the beginning :

“In sub-section (1) of section 103, for the word ‘two’ the word ‘five’ shall be
‘substituted '.”’

Sir, as regards searches it is provided that there should be
two or more respectable inhabitants of the locality to attend a
search; the officers gemerally take only a small number, say two persons
and they are really the village headmen or some others who are really
interested in the prosecution. Now under clause (5) of this section we have
** Any person who without reasonable cause refuses or neglects to attend
and witness a search under this section when called upon to do so by an
order in writing delivered or tendered to him, shall be deemed to have
committed an offence under section 187 of the Indian Penal Code.”” 8o
strictly speaking there will be no difficulty in getting more witnesses.

In excise and other cases where smuggling of opium and other drugs
are in question, generally the department comes forward with one or two
ifformers who attest the search list when it is made. In these cases
other villagers or respectable men are not called to attest the list. Striotly-
speaking, in any village two or more people can be found, and there will
be no difficulty to get more persons to avaid suspicion. There is another
difficulty, Sir. Sometimes you have got only two witnesses in the search
list; sometimes they fall il] or they don’¢ come, and when the case comes

L]
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up 1t has to be adjourned from time to time till those witnesses turn up.
(4 Voice: ** There is the word ‘ more *.’") Well, if you take the word
“more’”, accept them as five, there is no objection to that; but the difficulty
is, if there are only a small number of witnesses, it is not good, because
some of them may happen to be interested only in the prosecution, &r
sometimes they may not be present when they are called, on account of
illness or any other cause, and the case will have to be adjourned many
times. It is of course a simple matter, my amendment does mnot really
deal with the substance, but it is simply a ssfeguard. If there are more
persons it is better. That is why I have put the word * five ’ in place of
the word ‘ two '. Instead of giving the option to two, you ecan have more
than five and there will not be any hardship. With these observatiomns,
8ir, I commend my amendment to the House.

The Homoursble Sir Maleolm Halley: I do not know, Sir, whether th2
House desires that I should argue this section? (Cries of ““ No, No"'.) I
am probsbly right in assuming that they think this amendment is unneces-
sary.

" (A Voice: * Unworkablg ")

(Voices: ‘* The question may now be put *’.)

Mr. Deputy President: The question is that the amendment be made.

The motion was negatived. '

Bhai Man 8ingh (East Punjab: Sikh): Sir, the amendment that stands
in my name reads thus: '
“ Omit clsuse 15 or in the alternative if the amendment to omit the whole clause
faile, add the words ‘ if necessary ' after the word ' may ' in sub-clause (1) .
1 would speak only on the first part of my amendment for the omission oi
.clause 15. Clause 15 gives power to a police officer making an inquiry
to compel any person to sign as & search witness. He may issue an order
Uin writing to them or any of them so to do. - After that olausc you have
*‘After sub-section (4) of the same segtion the following sub-section shall be
sdded, namely: °‘ Any person who without reasonable cause refuses or
negleets to attend and witness a search under this section, when called
upori.to do so by an order in writing delivered or tendered to him, shall
be deemed to have committed an offence under séction 187 of the Indian
Penal Code '.”" 1 may submit, Sir, that really speaking this sub-clause
creates a new offence or rather brings a certain act within an offence which
does not already exist. In 26, Madras, 449, it is held that refusal to sign &
search is an offence under section 187 or 188, and it is now held that a
police officer should be given authority to ask anybody whom he likes to'sign
a witness. If that order ip in writing and if the person to whom it is
issued refuses to sign, then he is liable to be prosecuted under section 1B7.
This pragtically means giving an additional power to the inquiring police
officer there snd then to ask anybody to be a witness and then, if he refuses,
tp prosccute'him under section 187. I 'submit, Sir, that in.creating any
new offence or say in bringing any acts within the sphere of any offeges-
EI a8 new Aot of Legislation, a very good case should be madé out in favour
of this ignovation. Personally, I have not known many cases where the
police officers have found very great difficulty in finding such witnesses.
Tho éffect of this amendment would be that the inquiring ofcer ‘will ‘have
_:kn'_‘qudlfiqpal;;ngaps. of harassing, respectable people in the villages whom-
soever e would like to dq. There might be oftain persons who would be
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expected to be defence witnesses or there might be certain persons who
for certain reasons may not be able to sign the search list or they would
not like to be put to the trouble of signing that search list, and when we-
find that there has not been any speocial difficulty up till now and we have:
done without this power for so many decades, I see no reason why this
innovation should now be made. :

The Honourable Sir Maloolm Hailey: As Mr. Man Singh says, this is.
of course & case in which we add a new penalty to the Code. I recognize
that it is our duty to explain clearly to ihe House the circumstances in
which we propose to add this provision. I can best do so by reading an
extract from the recommendation of Sir George Lowndes’ Committee—
which dealt with this matter, and which added this clause:

‘“ We accept the proposal of the Bill to penalise an unreasonable refusal or neglect.
to attend as a search witness, but would make it a condition precedent that the person
in question should have been required to attend by an order in writing from the
police-officer. In order to make this clear, we have, in addition to the new sub-
section (5), made a small amendment at the end of sub-section (1).

We think that the power thus given to the police, practically to compel the atten-
dance of respectable witnesses from as near as possible to the place where the search
is to be cffected, should go far to put an end to the objectionable practice of bringing
semi-professional search witnesses from a greater distance, and will also prevent the
frustration of searches by the unreasonable refusal of witnesses to attend, which, we
understand, is by no means uncommon. If exccutive iinstructions are issued to the
police that, with this new sub-section to back them, they are, whonever possible, to
require the attendance of respectable witnesses from the immediate vicinity, we think
that a considerable improvement will be effected.”

The new provision therefore has two aspects. Firstly, it is designed
to prevent the frustration of searches by witnesses refusing to attend.
That, of course, is a provision made to assist the administration of justice.
But secondly, as the recommendation I have just read out’ to the House
clearly shows, it is also intended to prevent an actual malpractice—a
malpractice of which 1 dare say some here have seen instances—namely,
the practice of bringing in as search witnesses men who are practically
professional witnesses. It was, therefore, made for the protection of the
public. Now, it is true, as Bhai Man Singh says, that we have done
without this provision for a number of years. He implies, however, that,
because we have done without it for a number of years, we ought still to
be able to dispense with it. Surely not, Sir, if malpractices actually oceur,
snd if we can prevent them by the insertion of this provision. He is, I think,
ofraid mainly of the penalty section. Irmay point out that this section only
becomes operative if any person, without reasvnable cause, refuses or
neglects to attend. I do not argue the case regarding the requirement that
notice should issue in writing since this is really only a condition precedent
to the penalty provision. For my own part I do not feel that it
is in any way unreasonable that when cearches have to be made, the
ordinary citizen should be required to assist in such searches and to wit-
Less and sign the search list; it is rot a very heavy or very onerous require-
ment, and it is far better that power shoul?be given to compel the attend-
ance of respectable witnesses than that it should be left entirely to the
discretion of the police to bring in their own semi-professional witnesses.

__Bhai Man Singh: May I know if any special difficulty has been felt up
till now?

. Mr. W. M. Hussanally: I may tell my Honourable friend that in large
cities, especially Karachi, as a Magistrate I know that the police have had
difficulties in finding peoplé to go with them to witness searches very often.

[ D
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Rai G. 0. Nag Bahadur: (Surma Valley cum Bhillong: Non-Muham-
mudan) : I bear the same testimony from my experience also.

The Honourable Sir Malcolm Hailey: I see on looking through our
files that the Local Governments have frequently pointed out the neces-
sity for some such requirement as this, owing to the difficulty frequently
experienced in obtaining search witnesses. I would further point out to
the Honourable Member, in justification of the provision which we propose
to insert, that it was published at an early date as part of the Bill and I
think that we have received only one criticism of it, and that criticiem
was of & very mild nature. It merely suggested that, in issuing executive
instructions, we should make it clear that witnesses should come from the
immediate vicinity.

Mr. Deputy President: Amendment proposed:

* Omit clause 15.”

The motion was negatived.

Bhai Man 8ingh: I do not propose to move the otlier part* of my
amendment.

Mr. K. B. L. Agnihotri: Sir, I propose an amendment to clause 15
My amendment runs us follows:

*“1In clsuse 15, sub-clause (1) after the words ‘ to do ', add the following proviso :

“ Provided that no pleaders, barristers, solicitors, attorneys, or mukhtars shall be .
required fo attend and witness the search.” -

My object in moving this amendment is ‘that these are the persons
who have to deal with courts of law and who have to deal also with the
accused and the offenders in such cases and also with the property involved.
These are the persons that may have to conduct the prosecution or the
defence of such offenders and may have to file suits regarding the property
dsmaged or destroyed in the search. Therefore so far as possible, these
persons should be left alone. I therefore propose, Sir, that these persons
should not be required to attend and witness the search as is intended
under section 108. They are cxempted frem being jurors or assessors.
1 therefore submit, Sir, that my amendmeut be accepted by the House
and clause 15 be amended accordingly.

Mr. W. M. Hussanally: May I request my Honourable friend, the
‘Mover, to add the words ‘ medical men '?

*  The Honourable Sir Malcolm Hailey: Here again, Sir, is a matter
which I am doubtful if the House desires that we should argue at length.
There are many members of this honourable profession in the House and
1 am not at all sure that Mr. Agnihotri really voices their wishes in this
‘matter. May I point out one consideratior? I do not suppose that mem-
bers of the legal profession have any stronger desire than other classes .of
snciety to avoid their obligations to the vublic, and to their fellow-men.
They are probably as ready as.any men {o recognise their duties. Again,
busy men as they are, they are not the oniy busy men in ordinary hfe.
My friend, Mr. Hussanally, pointed out thut there are doctors, and he
“might have added that there are engincers, there are merchants who have
equal difficulty in giving up their time. It is difficult, -therefore, to see
why we should make an cxceptign in favour of this one class. But I can

#ic Add the words ' if mecessary ' after the word ‘may’ in sub-clause (1).*
[ ]
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give a substantive reason why, on the other hand, it is advisable to include
them, for I can'imagine no class of men are more likely to keep a critical oye
on the proceedings of the police than the class to which Mr. Agnihotri refers.

e Rao Bahadur T. Rangachariar: There is some misapprehbension on the
pert of the Honourable the Home Member. The object is not to save our-
selves the trouble of taking part in this sort of function, but really to
enable an accused person to have the services of pleaders and barristers in
case he has to defend himself. That is why they are exempt from jury, ™
and that is why they should be exempted from this sort of work which
renders them liable to be called as witnesses. If perhaps at a remote
place there are only one pleader or two and they are called on to witness
a search, they would disable them from cefending the accused person
beeause they will be witnesses and the accused will be prejudiced. It is
s well-known rule in the Bar and in the profession that no person who is
a witness in a cause can underteke the conduct of such a case. It is a
well-known rule amongst us and I do not think that any respectable
riember of the profession will depart from it. If he is likely to be called
a8 a witness, he should refuse the brief. 1t is therefore throwing a disability
-on the profession and that is why this- amendment is sought to be made.

Oolonel Sir Henry Stanyon: With all deference to those members of
my profession who take a different view, I venture to oppose this amend-
reent. 1 agree with the Honourable the Home Member in saying that the
wriembers of our profession ought to take their fair share in furthering the
administration of justice. I do not think that if I were a witness to a
scarch, that mere fact would, upon any ground of forensic etiquette with
which I am acquainted, prevent me from acting as counsel either on behalf
of the prosecution or on behalf of the defence in the case which might
arise as a result of that search. Moreover I think that the proposed
amondment is largely unnecessary. We should look at the practical effect
of the proposed exemption. We have a great deal of protection in the
nstural aversion of a police or other searching officer to ask any barrister
or pleader or other member of the legal fraternity to take part in his
investigation or search proceedings. It is true, as has been remarked, that
members of the legal profession are exempt from service on juries. It
scems curious and inconsistent that they are not exempt from service as
judges; and perhaps there may be argumeats against their exemption from
juries. But analogies are not safe, and on this simple matter of exemption
of the profession from witnessing searches, I say that the danger to the
profession is so remote and so small that we need not encumber the Code
with this amendment. .

Mr. Muhammad Yamin Khan (Meerut Division: Muhammadan Rural):
1 support the amendment on monetary grounds.. I think every member of
the Bar who practises on the criminal side has to fear this a great deal
and he must support this amendment. Supposing a police officer thinks
that such and such a man is my client and reposes great confidence in me.
hs may be tempted just to take me as a search witness. And if I happen
t> be a search witness my position will be very criti¢al because I will not be
ublo to accept a brief on behalf of my client and at the same time be a
witness against him. On this point I think it is advisable that this amend-
ment should be-accepted and a proper latitude and a free hand should be

given to the legal practitiondrs who should noét be*hampered in the discharge
of their proper duties. »

D 2
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Mr. J. Ohaudhuri: I would oppose this amendment. In the interests
of the general public it is important to select reliable witnesses and it is
very difficult to get the proper sort of persons to attend a search party.
Apart from the narrow view that my professional friends take, I think it
will be in the interests of the public that they should get some respectable
people to accompany them in the search and if they are lawyers', it is all
the better and therefore I oppose this amendment.

Dr. Nand Lal: I support this motion for amendment which speaks for
itgelf. I do not only look to the monetary ivterests of the lawyer class but
also to the practical phase of the question. Bupposing a Barrister or a
Pleader or a Vakil or a Mukhtar is brought nn the list of those persons who
may be called upon as witnesses to see the search and the time fixed for
searching the house is, say, 10 o’clock and he has got two cases in which
he defends the accused in Court, he cannot ferform two public duties. The
latter is not less responsible than the former. The police ask him to
come as a witness. He ought to perform that duty but on the other hand
he has got his professional duty to defend an accused. For the defence of
the case of his client he, as you know, is responsible. He cannot perform
two duties at one and same time. He must ignore one to do the other.
Therefore, it will not serve any useful purpose to bring members of the
Liar on the list of witnesses who may be called upon to examine or witness
the search, and, consequently, an exemption may be extended to them.
And we have got a very faithful aralogy in support of it, which is this, that
lawyers are not enlisted as assessors or jurymen and the underlying prin-
ciple is,—that in the firat place they are very busy, and in the second place,
their profession is of great usefulness to the public at large. Therefore,
it is quite proper that exemption may be given to them and I am in favour of
this amendment which has so ably been moved.

Mr. T. V. Beshagiri Ayyar: Sir, I do not wish to give a silent vote
upon this matter. It is not a question of pure selfishness on the part of
the legal profession, which has prompted Mr. Agnibotri to move this
amendment. The position is this. If a lawyer is asked to be present at a
search and thereby to become a witness to the search, in the subsequent
stages when the case itself is being heard, (if he is a witness), he would
not be allowed, as decided by the Allahabad High Court, to appear as a
pleader. It is not only handicapping him at the outset, but it will make
it impossible for him later on to do any work for the client who knows him
and wants him. After all, the search would not suffer by excluding this
class of persons. It has been considered as a good grinoiple of law, that
persons who are connected with its practice should be exempted from
serving on the jury. And what is the necessity for making & change now
and asking lawyer to witness the search? Any number of people could be
got to witness the search. To make a lawyer witness the gearch and sub-
sequently debar him from being of service is putting a double penalty upon
him, which I do not think this House should countenance. I therefore
think that Government and this House should accept the amendment
which has been moved.

Mr. W. M, Hussanally: T rise, Sir, to oppose this amendment, chiefly
on the grounds mentioned a few minutes ago that if lawyers are to be
exempted, there is much more reason why medical men should be exempt-
ed, also because they are very frequently concerned with cases in which
the life and death of their pativnts are .concerned. Suppgse, Sir, a medi-
cal man is on his way to visit his patient, and that it is a very urgent
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call, and on the way he is waylaid by a police officer and compelled to
attend a search, what is the poor man to do? Is he to visit hig patient
or is he to obey the commandments of the law and accompany the police
officer? If lawyers are to be exempted, I sde no reason to compel medi-
cg men to attend these searches, and if medical men are to be exempted,
why not Engineers? Then, practically it comes to this that all profes-
sional men are to be exempted from attending such searches. The diffi-
culty pointed out is not very great. As regards the contention that law-
yers will not be able to defend their clients, if they are witnesses to the
search, as a rule there are a number of lawyers in almost every station,
so that if one gentleman has been by chance waylaid by a policeman to
attend s search, there are a number of other gentlemen available to be
engaged in defending the client. .

Mr. J. Ohaudhuri: I move that the question be now put
‘The motion was adopted.

Mr. Depuly President: Amendment :noved:

*In clause 15, sub-clause (1) after the words ‘to do’, add the following word. :

‘ Provided that no pleaders, barristers, solicitors, attorneys, or mukhtars ahall be
required to attend and witness the search’.”

The question is that that amendment be made.
The motion was negatived.

Clause 15 was added to the Bill.

Rao Bahadur T. Rangachariar: We now come to the chapter dealing
with the power of Magistrates to demand security for keeping thé peace.
The first of those sections is 106. Section 106 enables a Magistrate to im-
pose a double penalty. He conviets the person and sentences him to the
punishment he deserves, and in certain cases he is also authorised to
demand security from that person by ordering him to execute a bond fur a
sum proportionate to his means, with or without surety, for keeping the
peace for such period, not exceeding three years, as he thinks fit to fix.
8o that is an additional punishment imposed on an accused person who
is convicted. Naturally therefore the law restricted it to certain cases
where the public peace was likely to be involved by the crime committed
by the accused person, so the language of section 108, as it stood was:

* Whencver any person accused of rioting, assault or other offence involving a
breach of the peace, or of abetting the same, or of assembling armed men or taking
other unlawful measures with the evident intention of committing the same, or any
person accused of committing criminal intimidation, is convicted of such offence—'

then the Magistrate may impose this additional punishment. Now the
object of the amendment proposed by Government to this clause is fo
enlarge the scope of the offence for which such an order can be made. In
the first place, I do not think any cese has been made out for making any
amendment of this section 108. I have been looking at the literature
furnished by the Government in respect to this matter. All I find is that
in the report of the Lowndes Committge there is a small paragraph,
on page 4, on the rotes %on clauses—I do npt know if Homourable
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Members have got their copies with them—clause 18 (1) was the proposed
clause apparently; I have not seen what that clause was. They say:

‘“ We do not like this amendment. We would, however, redraft section 106 (1 ;
shown in the amended Bill. We think that it is better to enlarge the scope e

; [ . this
section by including all offences under Chapter VIII of the Penal Code, than to
involve .2 Court in an inquiry whether the offence of which the accased has been
convicted, though not involving a breach of the peace, was nevertheless likely to have
occasioned a breach.”

That is the reason which they give for including the whole of Chapter VIII.
The amendment now made by the Joint Committee to this Bill as it was
originally put in is to exclude only, as Honourable Members will find,

section 158A from out of that Chapter, because the amendment, as it
now runs, reads:

‘ Whenover any person accused of any offence punishable under Chapter VIII of
the Indian Penal Code, other than an offence punishable under section 153A thereof,
or of othor offence involving a breach of the peace, or of abetting the same.”

So that they retain the words ‘ or other offences involving a breach of
the peace . Now I do not see how by the proposed section they are in any
way making it easier for Magistrates to come to & oconclusion. Section
106, as it stands, specifies certain offences, namely, rioting and assault,
assembling armed men or taking other unlawful measures with the evi-
dent intention of committing the same, or any person accused of commit-
ting criminal intimidation or other offences involving a breach of the
peace. So that specified offences are named there as instances of offences
involving a breach of the peace. Now the whole of Chapter VIII of the
Indian %enal Code is supposed to include offences involving a breach of
the peace. If you will look at Chapter VIII it includes all sorts of offences
and I do not see why the whole of the Chapter is included except section
158-A, which is a well-known section dealing with the creation of differences
between different communities. I will briefly run through the various
sections coming under Chapter VIII of the Penal Code. First of all we
have being 8 member of an unlawful assembly. Unless, thercfore, the events
connected with the transaction were such that the particular unlawful
assembly were guilty of acts, although they did not actually commit acts
of rioting which would indicate that it was likely to involve a question of
a breach of the peace, then it was left to the discretion of the Magistrate
to impose this penalty. Now, ‘ whenever a person accused of an offence under
section 148 is convicted. ’ It leaves it open to the Magistrate to impose
this additional penalty, whether really the public peace is threatened or
pot. After all, this is a preventive section and not a punitive section.
That has to be remembered. It is preventive, that is to say, the Court
has to be satisfied that the person convicted is also a person likely to com-
mit hereafter a breach of the peace. In order to prevent that breach of
the peace, security is demanded, it is8 not an addltlgnnl Qumsh-
rient which is in contemplation. The whole object is to
prevent & breach of the peace, it must be necessary for the
Coirt to be satisfied that a breach of the peace is probable.  There-
fore, it would have to depend upon the facts of each case, upon the cir-
cumstances of each case whether really such preventive action should be
taken. In the case of rioting, of course, it is obvious; that is why the
Code has taken care to specify it. In the case of assault it is obvious.
There has been a breach of the peace, and, thefetore, if he is a man likely

[
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to continue such acts, then, of course, it will be -necessary to impose this
penalty. .

Agsin if 8 man is convicted of assembling armed men, then obviously
- his object is to commit a breach of the peace; or if he is con-
e ® ™™ vieted of criminal intimidation, where, of course, by force he
extorts property and other things—in such cases the Code has left it at
that. In Madras I have not found that there have been any cases of
difficulty felt by Courts in applying section 106. There have been hardly
sny cases where the Courts found any difficulty in construing this section
and I do not find there in the commentaries (which are voluminous) any
very serious cases which involved the Courts in any considerable diffi-
culties. Let us remember also that by no amount of legislation can we
avoid difficulties in Courts. You may have the most ably drawn Code. I
do not think there can be any better Code than the Indian Penal Code,
and even there gou find frequently difficulties arising in the Courts. Courts
exist for such difficulties. Courts exist to construe the real intention of
the Acts; and therefore I do not think it is necessary to consider that as
a valid ground. I will use the argument adopted by the Government
benches yesterday, that where a Code has worked ‘well without much diffi-
culty you should not tamper with the Code. A case has still to be made
out. No reason is given in Lowndes Committee’s Report. They think it
is advisable. Why should they think so? Have they condescended to give
reasons why all the sections under Chapter VII should be included?

I propose just to draw the attention of Honourable Members to Chapter
VIII. ‘ Joining an unlawful assembly '; * Joining and continuing in an
unlawful assembly.’ As we all know, even women and children get
caught in an unlawful assembly and it is very difficult for them to extri-
cate themselves. Without warning an assembly is ordered to disperse,
and they still continue to be members of an unlawful assembly. Is it
oontemplated that in such cases the Court should be empowered to impose
this additional burden? Of course where they may be armed with deadly
weapons and all those things, and again, knowingly join or continue in
an unlawful assembly of that sort the case will be different. I do not know
why, on the ressoning adopted by them here, this Joint Committee
excluded 158-A from the scope of the Bill. When you promote enmity
between classes, that is the surest method of bringing about a breach of
the peace and yet that is excluded, I do not know why. (Mr. N. M.
Samarth: “* As o sop to Cerberus.’’) They give no reason.

Section 154 deals with an owner or occupier of land not giving infor-
mation of a riot on his land. Such a person may be convicted. I don’t
see why he should be called upon to give security and be punished also
for not giving information. Why ahoulg he be called upon to give seourity
as if a riot is going to take place periodically unless it is shown that it
i3 a place where frequent risings occur? It may be a temple dispute or &
land dispute between rival parties. Why should you assume ‘that he is
ot going to §ive information? After all the punishment is for not giving
igformation of a riot. Once he is convicted, why should he be called upon
t2 give security for keeping the peace? He is not a rioter. He is owner
of the land on which the riot took place. Once he is convicted he is sure
to take the lesson fo heart and next fime a riot takes place on his land
he is sure to give information. But how has he committed an offence for
which you can demand security? I thigk, Sir, the whole thing is merely
due to the fact that the Bowndes Committee gaid so and it must be so.
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[Rao Bahadur T. Rangachariar.
‘This measure has come before us without proper examination of the various
sections. I do not think it is necessary to tinker with the Code as it is.
It has not led to any practical difficulty. The Courts have administered
it without causing any irritation to the publie, nor has the public peace
suffered by not enlarging the scope of this section.

Therefore, 8Sir, I would leave well alone, even if it is unwell, to adopt
the language of my Honourable friend from the United Provinees whom I
welcome to this Assembly as one who contributes weighty and valuable
additions to our debates—even if it is unwell, as we cannot improve it,
let us leave it at that. I therefore propose to omit clause 16 (1) which
proposes to amend the present section.

The Honourable Sir Malcolm Halley: Mr., Rangachariar begsn &y
arguing that this was an attempt to take greater powers on the part of
Government. But from his subsequent remarks it is clear that he laid no
great stress on that statement. He realised (what is indeed a fact) that
this provision of the Bill was intended merely to clear up doubts. 1 have
road through all the papers on the subject; there never was a suggestion
that we required to take greater powers in this respect. The contrary is
really the case; for it is clear that under the existing Code the Court might
pass an order against & man who had been convicted under 158A, whereas
the new clause omits this section. Mr. Rangachariar himself thinks that
it should be able to pass such on order. By this Bill we exclude

Rao Bahadur T. Rangachariar: It is snomalous that it should be
omitted and other comparatively innocent offences should be included.

The Honourable Sir Malcolm Halley: Well, as to that, I will give the
House the precise reason why the Lowndes Committee excluded 158A.
They received a forcible representation on the subject from the Madras
Vakils' Association. Whether Mr. Rangachariar is still a member of that
association or not I am not aware; whether he joined in that representation
or not I am equally unaware. . . . .

Rao Bahadur T. Rangachariar: It must have been done in my absence.

The Honourable Sir Malcolm Halley: I must have the fact as it stands.
‘But to return; the reason why this clause was introduced in its present
form was simply to clear up doubts. The first authority which complained
-that the Act was not sufficiently precise was one entitled to consideration
even from the Madras Vakils' Association; it was the Calcutta High
Court. In 1911 the High Court suggested that the wording of the section
was too narrow. When the matter was subsequently commented on b
the various judicial authorities consulted, many pointed out that the Wom{Y
ing left the Courts doubtful; a man might be convicted of an offence—
but I will give the exact words of one critiz:

‘ Whereas the section provides that an order cannot be passed against a convicted
person unless he is convicted of an offence of which breach of the peace is a necessary
ingredient it often happens that the scope of the offence discloses a likelihood w©f
breach of the peace even though accused is guilty of an offénce of which breach of
the peace is not a necessary ingredient.’”

The first proposal placed before the Lowndes Committee was
therefore to redraft simply in order to do away with that doubt,
a doubt which forces the Courts continually to inquire whether the
particular offence did on did not involve a breach of the peace or
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was likely to cause a breach of .the .peace. They. objected however
to the form of words proposed #nd~ thought it simpler to. draft in
the sense of the present clause, under which any offence punishable
under Chapter VIII of the Indian Penal Code other than an offence under
section 158A could be made the subject of an order by the Magistrate.
That is the simple explanation why we have got this particular form of
draft. That there was actually a difficulty arising from the drafting of the
existing Code is, I think, clear. Mr. Rangachariar said that he was unaware
of any ruling which showed that the matter had been in doubt by the
Courts. Well, I have here a reference to what geems to me a very large
number of rulings on that particular point. It seems to me that the
commentaries show that theres has been very great doubt on the subject,
and that it has involved a good deal of trouble to the Courts. I quite agree
with Mr. Rangachariar, and it is a proposition which I welcome from hjm,
that where a section of procedure has stood for many years and has involved
the Courts in no difficulty, it is better to let it stand; but that is not
the case here; it is clear from the commentaries that this section has
actually involved the Courts in a good deal of difficulty.

Now I come to the substance. I am prepared to admit with Mr. Ranga-
chariar that in taking the whole of Chapter VIII—and its scope is some-
what extended—we may have gone somewhat beyond the strict require-
ments of the case, though the difference is more nominal than real. It is
perhaps unnecessary that we should include such a section as 154: I agree
with Mr. Rangachariar as to the absence of necessity for including such a
soction. A remark of the same nature might equally be made perhaps
against 151, We are quite willing, as far as we are concerned, and provided
that we can get the clause into a form in which there will be no difficulty
involved on the part of the Courts in the matter of interpretation, to
¢xclude such sections as seem to be entirely unnecessary. I think that if
that were done, Mr. Rangachariar’s point of substance would be met, while
at the same time the work of the Courts would be facilitated, and facilitat-
ing the work of the Courts of course makes things easier to the publie. I
should be quite prepared to indicate when we come to discuss the subse-
quent amendments exactly what are the sections which we think it unneces-
sary to include, but I would put it to the House that it is advisable that we
should have something definite on the lines of the drafting now proposed
instead of leaving the Courts to determine on each occasion whether an
offence on which a conviction had been secured did or did not involve a
breach of the peace.

Rao Bahadur 0. 8. Subrahmanayam: Sir, in regard to this clause.
1 must say that I cannot agrece with my Honourable friend, Mr. Ranga-
chariar. These words in Chapter VIII have been put in order to prevent the
‘Courts from embarking upon an enquiry as to the character of the offence.
That is one object. Another object is that power is vested in Courts of
first class Magistrates and higher magisterinl Courts, and that power would
be exercised only after considering the evidence that is placed before the
Courts. If a Court comes to the conclusion that there is in the character
of the people whom it had convicted, a tendency to repeat the offence. this
vower will be utilised; it is not in every ease where men are convicted that
these powers would be utilised. Therefore it is the Courts trving the case
which will decide the matter. Now in regard to conviction also, there is
the safeguard of scrutiny by a higher Court. Well, that is so far as the
merits of this case is concerned. Now we cannot admit that offences
ccming under this Chapter®are offences which owght not to be put down in

»
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. [Rao Bahadwr C. 8. Subrahmanayam.]

the interests of society—I shall not. ase the words ‘ law and order ’ which
are frequently used. When there are powerful landholders or powerful
people . behind, such offences are committed; they are not offences com-
mitted by peaceful inhabitants, and therefore a provision like this is.
“necessary. You cannot say that the provision is unnecessary nor can
we sneer at a provision like this. But with regard to the recommendation
which is contained in the Lowndes Committee Report, I, as a member
of the Joint Committee, will always lock with great deference to a recom-
mendation made by that Committee. That Committee consisted of the
most eminent lawyers, men of great ability, and I should depruoate, with
all respect to Mr. Rangachariar, speaking lightly of that Committee, because
at that time and probably even now you cannot find a set of men who
have obtained such great eminence in law as that Committee.

Rao Bahadur T. Rangachariar: 1 do not deny that.

Rao Bahadur 0. 8. Subrahmanayam: Therefore, it is hardly fair to ssy
because the Lowndes’ Committee said so and they have not condescended
to give reasons their decision should not be respected. Waell, I think the
amendment has tended to simplify the task of the Courts which do require
a certain amount of definite guidance and the power is not used by irres-
ponsible persons, it is used by the superior Courts. Therefore, 1 think
this clause ought to be retained and I am sorry I must oppose my friend,
Mr. Rangachariar's amendment. 153A was omitted for the strong expres-
sion of opinion coming from the colleagues of my Presidency: ‘' Section
108 as now revised may in times of political excitement be used so as to
bring into disgrace prominent leaders on the one side or the other whom
the Magistrate may not like. The section as it stands at present is suffi-
cient for the purpose of preventing the commission in future of similar
offences by convicted persons.”’ It is with regard to that cmphatic expres-
sion of opinion that 158A was excluded. This is the opinion of the Madras
Vakils’ Association, of which my friend, Mr. Rangachariar, is an ornament.
Therefore, I think we would do well to leave the clause as it is.

Mr. N. M. Samarth: 8ir, I also oppose Mr. Rangachariar’s amend-
ment. I do not think by leaving the section in the fluid state in which
it is at present we improve matters. There has been, so far as the nature
of offences for conviction of which security may be required is concerned,
a good deal of discussion and division of opinion and the amended pro-
vision in the Bill, such as it is, at any rate, makes it definite that offences
must fall under Chapter VIII of the Indian Penal Code, but the other
clauses of that section remain and those clauses will limit again the
application of certain of the soctions of Chapter VIII of the Indian Penal
Code to which I would draw attention. '

The section prooeeds to say :

“ And such Court is of opinion that it is necessary to require such person to execute
a bond ”’, for what?, ‘‘ for keeping the peace.”

Further, ‘ such Court may, at thé time of passing sentence on such
person, order him to execute a bond for a sum proportionate to his means,
with or without sureties '—again for what?—"' for keeping the peace during
such period . The application in practice or judicial decisions in reference
to this clause of this section will, therefore, be that it must be an offence
which will involve the necessity for the offender ‘to keep the peace and not
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other offences falling under Chapter VIII of the Penal Code, which do not
relate to keeping :ﬁe peace. If the clause remained, the natural inter-
pretation in a court of law would be, or at any rate it is quite open to an
accomplished lawyer like Mr. Rangachariar to argue before a Court and
aggue successfully, that the restriction therein laid- down must govern
the application of the section to a restricted class of offences under Chapter
VIII of the Indian Penal Code.

Rao Bahadur T. Rangachariar: There are two independent coudi-
tions—one is conviction for special class of offence, and the other is proof
of necessity for making the order. .

Mr. N. M. Samarth: But what does the law require? Xeeping the
peace. That is the essence of the matter, and none of the offences which
do not involve the necessity of keeping the peace would come under the
purview of that section. Therefore, it is important to my mind that the
section should stand as it is in the Bill and I am opposed to
Mr. Rangachariar's amendment and am in favour of the proposed amend-
ment of the section as contained in the Bill before us.

Mr. J. Chaudhuri: Sir, I also cannot support Mr. Rangachariar's
amendment. It will, I think, be to the prejudice of the general public
if section 158A is left out of this section. We considered that in the
Belect Committee and we deliberately. arrived at the conclusion that section
158A should be excluded from the scope of section 108. What does my
friend gain by leaving the section as it is? He does not gain anything at
sll. T invite his attention to the words of the present section, ‘‘ other
offences involving a breach of the peace '’. That expression is compre-
kensive enough to include all the offences mentioned in Chapter VIII of
the Indian Penal Code and much more. As regards section 148, i.e..
being members of an unlawful assembly, an assembly does not become
unlawful unless they have a common object of committing an unlawful
sct. This implies that the object of the assembly is more or less to break
the peace. But the mischief of including section  153-A—will be much
greater. That will be the result of Mr. Rangachariar's amendment. .. . .

Rao Bahadur T. Rangachariar: No, no. I did ‘not say that at
all. My friend is entirely under ¢ mistake. I did not say section 153A
should be included. 1 say leave out all the sections and leave it to the
court as it was.

Mr. J. Ohaudhuri: I would rather specifically leave out 158A because
178A falls within. a d:fferent category. What is known as the law of
sedition in English law is embodied in the Penal Code under the two
sections 124A and 153A. Promoting enmity between classes, in English
liw, is well-known to form part ol the law of sedition. So I would not
leave any ambiguity with regard to these sections. We have always
advocated the liberty of the press and of public meetings. A man may
deliver a speech or write an article and it may be interpreted as rousing
racial feeling and such racial feeling as likely to cause breach of the peace.
We ought not to empower the Magistrate to act under section 108,
Griminal Procedure Code, in such cases. That is why we have advisedly
exempted offences under sections 158A and 124A of the Indian Penal
Code from the scope of section 108, and 1 do not think that if we accept
Mr. Rangachariar's amendment it will be any improvement or that we
shall be safeguarding public interests in any way. That is why as a
Member of the Joint Committee and as a Member of this House 1 oppose
the amendment. . ¢
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. (Beveral Homourable Members: ‘ Let the question be now put °.)

Mr. Deputy Preaident: The question is that the question be now put.
The motion was adopted. *

Mr. Deputy President: Amendment proposed is:
‘ Omit clause 16 (¢).”

The question is that that amendment be made.
The motion was negatived.

Mr. Deputy Preaident: I think it will be convenient if the House con-
siders the next two amendments and the first portion of the third amend-
ment together.

Mr. J. Ramayya Pantulu: I do not want to press my amendment
No. 82.

Mr. Deputy President: It will be convenient if the House takes Bhai
Man Singh’'s amendment No. 83 and the first remaining portion "of
Mr. Agunihotri’s amendment No. 34. I therefore propose to call upon the
proposer of amendment No. 83 and Mr. Agunihotri and then to consider one
by one sections of the Indian Penal Code which are dealt with in the two
.amendments.

Bhal Man 8ingh: The second portion i my amendment is as follows :

‘“For the words and figures °‘other than an offence punishable under section
153 A’ svbstitute the words and figures ' other than the offences punishable under
sections 143, 144, 145, 150, 151, 153, 153A, 154, 155, 157, 158, 150 and 160 '."

©Of course, I would request you, 8ir, to take those sections separately,
because as a matter of fact . . . .

Mr. Deputy President: I have already ivtormed the House that I pro-
‘pose to do so.

Bhal Man 8ingh: I would simply spesk about section 148. This is a
‘section that is included in my amendment as well as my Honourable
friend Mr. Agnihotri’s ammendment. The offence under this section consists
-simply in being & member of an wilawful assembly. I should submit that
it is quite a different thing to be a member of an unlawful assembly wt a
certain time and to be guilty of rioting. Really spenking, section 108, Lri-
minal Procedure Code, is meant to bind down persons who are of a tem-
perament that is very dahgerous to the public peace. A person may be
merely a member of an unlawful assembly and simply for being such a
‘member, section 108 provides that extra punishment for him. There is no
reason why that extra punishment should be inflicted on such a person
simply because he is a member of an unlawful assembly. I may also subnu..
that the Madras High Court and the Punjab High Court have under the
-existing law held that being a member of an unlawful assembly does not
come within the purview of section 108 of the Criminal Procedure Code.
HSectdon 106, as it at present stands, as my Honourable friend, Mn
Chaudhuri, has just pointed out, contains the general words ° otfences
irvolving a breach of the peace’. Both these High Courts have
held that being merely a member of an unlawful assembly is
an offence involving & criminal breach of the peace. There is no reason
why we should expand the sphere: of section 10‘6 and include this section
‘therein. ]
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Mr. K. B. L. Agnihotri: I take it that we ought to proceed section
by section. I would therefore speak later on the other sections in my
amendment and will for the present confine my remarks to section 143. My
reasons for moving for the substitution of these sections are exactly those
as were suggested by the Madras High Court Vakils Association on whose
weighty authority even the Home Member and the other Members of the
House declined to delete clause 18 (1) as proposed by my friend, Mr.
Rangachariar. Sir, as was pointed out by Mr. Rangachariar there may
be assemblies which may at some time or other be declared to be unlaw-
ful assemblies and there may be people who may happen to be in those
assemblies quite innocently but because of the assemblies having been
declared unlawful assemblies they are likely to be convicted under the
law, in which case they are liable also to be bound over under section 108.
The House, I hope, has it in its experience and knowledge that during the
year 1921 there were many cases when assemblies were declared unlawful
that would otherwise have been lawful so much so that even at the capital
place of a province the Congress Committee meeting was declared an
unlawful meeting and some persops attending that meeting were convicted.
If section 106 is made applicable to the case of such people, even respect-
able and educated people would be liable to be bound over and therefore I
submit that a section which does not involve the use of force or collection
of armed people for using violence should be omitted from the purview of
section 108. With these words I support the amendment that section 143
should be deleted from the operation of section 108 and be included in
the exceptions.

Mr. Deputy President: The question is {hat section 148 of the Indian
Penal Code be included among the exceptions. :

Mr. T. V. Seshagiri Ayyar: I wish ‘o :nake a gereral observation in
regard to the procedure that should be adopted in eliminating certain sec-
tions. The principle which ought to be kept in mind is one which would
enable Courts to construe this section on the theory of ejusdem generis.
You have for example in this section the words ‘or other offence involving
a breach of the peace.’ The rule that ought to be observed by the Legis-
lature is that the offences which go before must also belong to the same cate-
gory. That is the principle of what is known as construction by ejusdem
generis. You must have the same olass of cases to proceed as is mentioned
in the general clause coming after. The question therefore which this House
will have to decide in excluding or including certain sections, is whether
those sections involve an offence relating to the breach of the peace. If
that is not the intention of the Legislature, then I think the wording of the
section should be completely altered. Now, as regards section 148, I do
not see why it should be included. It simply is & punishment section.
In section 148, you will find nothing relating to any offence. You will
find two or three sections of that nature. I do not think there will be any
difficulty so far as section 148 being tacked on to section 158A. But, as
I said, the principle which I want the Government benches to keep in
mind—and I want the Honourable the Law Member to advise the Govern-
tnent in the matter—is the principle of ejusdem generis. You cannot have
any offence which does not involve a breach of the peace included in this

category of sections; and so far as section 148 is i
the House will feel any difficulty. concerned, T do not thinlk

The Honourable 8ir Malcolm Halley: Punishment for what? D
wish to include the defifition section or the-offence section? o you



1294 LEGISLATIVE ASSEMBLY. [17Tm JAN. 1028.

Mr. T. V. Beshagiri Ayyar: Certainly not. Punishment does not creale
an offence. You do not create an offence under that section.

Mr. Deputy President: The question is that section 148 of the Indlan
Penal Code be included among the exceptions.

The motion was adopted.

Mr. Deputy President: The question now for discussion is that section
144 of the Indian Penal Code be included among the exceptions.

Bhal Man Singh: I do not want to press for that.

Mr. Deputy President: The question for discussion now is that section
145 of the Indinn Penal Code be included among the exceptions.

Bhai Man 8ingh: So far as scction 145 is concerned, the case is just
the same s of seetion 143, exeept that the assembly is ordered to disperse
and it does not break up but continues. It is ulso practieally the same
thing as scction 151, which provides agninst continuing to be s member of
such assembly when it is commanded to disperse. 1 think, Bir, that
exnctly the same arguments apply in favour of scetion 145 as in favoar
of section 143, except that in the one cuse they have been commanded to
disperse and in the other ease they have not been so commanded 1
submit that the mere fuct that a command of dispersal has been given does
not mnake a muan guilty of having committed riot or breach of the peace,
I see no rewson why he should be bound over under section 106, If a
member of a certain committee whieli is deelared to be an unlawful assemoly
for certain politicsl or other reasons is not to be bound over under section
143, there is no reason why he should be bound over for continning to
be a member of that aussembly.

The Honourable Sir Malcolm Hailey: Sir, I think we have to look to
the whole intention of this part of the Code.  The intention here is to placs
an instrutnent in the hands of Magistrates which will be, in its truest sense,
preventive. Now there is o great difference between a person who merely
joins an unlawful assebly, (for he may frequently be in doubt up to the
last minute whether that assembly is unluwful or not) and a person to
whom the following deseription applics :

*Whoover joins or continues inoan unlawful assembly, knowing that such nula“:ful
e mhlt has been commanded in the manner prescribed by law to disperse,

He exn be under no kind of doubt as to his netion.  Mr. Rangachariar
suid that it was ridiculous to make women and c¢hildren who continued ia
surh agscsblies liablg to an order under section 106, But, it is first of
all neeessary  that they should be charged and convieted under this seetion
151, und it is excceding Ay unlikely that they will be so charged.  And vou
will never arrive at satisfactory legislation if, in considering vour law, you
emplnsize only  extrene enses Hml might be brought under a wection,
m;ilw.m to the fact that yvou must provide for ordinary eases, and good
cases, for which provision is required.  There are nnduubt(-dlv cnses Jor
wl .nh we must provide under noseetion of this nature; T enn conceive, anid
I ain sure the Members of this House would be able to ennceive, of highi
dwnerans assetublies, highly eriminal and violent in their nntun, whish
huve been commanded to disperse, and inembers of which are rightly cor

vieted beenuse they hove cefused to disperse,  There are such eases, and
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it is only reasonable that in the cause of law and order and the public
generally, persons so convicted should subsequently be held to security.

. Rao Bahadur T. Rangachariar: I can recognise that such & man mea-
tioned by the Honourable Member ought to be punished. The question
is whether the offence is one which is likely to be repeated by the indivi-
dual. Unlawful assemblies, as is well known, take place in the excite-
ment of the moment. There is some temporary exciting cause and
unknowingly some people join, and several other people join the assembly
because they have got & temporary grievance. Unlawful assemblies are
not recurring diseases; they always have got & provocation behind them.
That provocation may be great or small, but often you will not get unlawful
assemblies in this country without some provocation behind them. You
are postulating here that such men should be bound over to keep the
peace. They may be persons who have got some temporary grievance,
perhaps a revenue grievance or something which excites them at the
moment and therefore they join the assembly. You do not. expect them
to go on joining unlawful assemblies. Have you ever come across such
cases? It is really confusing the issue by saying it is a dengerous offence
It is a dangerous offence, and therefore you punish the man, but tho
question is, is it an offence likely to be repeated by the individual, and is it
necessary to impose this further penalty? That is why the Legislatu.o
would generally drop this. Now you want to include it. What is thn
reason given? That it is a dangerous offence. But is it a reason why you
should go on demanding security for three years as in the case of a habitual
Qi’fin:iiez? I therefore think, Sir, no reason is made out why 145 should bc
included. ‘

The Honourable Dr. Mian Sir Muhammad Shafl (Law Member): Sir, 1
am afraid my Honourable friend, Mr. Rangachariar, in the observations
which he has offered upon this particular matter, has ignored a very material
portion of the original section 106 of the Criminal Procedure Code. In
order to bring any case of a conviction under any one of those sections
mentioned in the Act, two things are necessary, not onme thing only to
which he has over and over again referred in the course of his observations.
It is not merely conviction under the sections named that will justify un
order under section 108. The Code goes on to say something further and
it is to this second requisite that I wish to invite the attention of ths
House in particular. The first paragraph of this sub-section (1) merely
describes the particular sections of the Penal Code, a conviction under
which may make & man liable to the order specified in this section. But
the second paragraph goes on to say ‘ and such Court (i.c., the Court con-
victing that man) is of opinion that it is necessary to require such person
to exccute a bond for keeping the peace ' that the order under section 106
will be passed. That is to say, the mere fact that a man has been con.
victed under any one of these sections will not necessarily make him liable
to furnish security under section 106. Tt is only when the Court is further
f8atisfied, by reason of the peculiar circumstances of the given case befor:
it, that it is essential in the interests of the maintenance of public tran-
quillity that such order should be passed that the Court will pass the order.
In other words, the Court will not pass an order under section 108 in every
ease in which it chooses to conviet a person. It is really the second essen-
tial mentioned in this secsion 106 that fies at the root, at the basis of the
order requiring & man to furnish security.  °

*
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Mr. T. V. Seshagiri Ayyar: Then why differentiate? Put in the whola
Penal Code.

The Honourable Dr. Mian Sir Muhammad S8hafi: Let me illustrate my
meaning. My Honourable friend has laid emphasis on the case of au
ordinary conviction for being a member of unlawful assembly, or offences
of a similar kind. Now, supposing a man has been convicted for being a
member of an unlawful assembly. Six months after that he is again convicted
for being a member of an unlawful assembly. Six months or a year after
that he is again convicted of a similar offence. Now, the mere fact that
he has been convicted of what my Honourable and learned friend supposes
to be a very ordinary offence may or may not justify the passing of an
order under this section. But, when a man has repeatedly been twice or
thrice convicted of this simple offence, will not the Court then be satisfied
that, in the interests of public tranquillity such a man is obviously a habitasl
offender, & man who is given to committing this so-called simple offense,
and will then call upon him to furnish security. The section requires io
express terms that the Court should be of opinion that it is necessary to
require such person to execute a bond for keeping the peace. I, for sne,
have not the slightest hesitation in saying that, ordinarily, the courts of
law will not consider it necessary to pass an order under this section unless
by reason of the particular circumstances of the case before them they ara
satisfied of that necessity. Therefore, I submit that it is really beside tha
point to say that an offence described under a certain section is a simple
one and ought not therefore to be included.

Rao Bahadur T. Rangachariar: May I draw the attention of the Honour-
able the Law Member to section 110 (e) which deals with a person whu
habitually commits, or attempts to commit, or abets the commission of,
offences involving a breach of the peace. That section provides for that
claas of cases.

The Honourable Dr. Mian Sir Muhammad S8hafi: I merely gave an
instance; that is all.

Rao Bahadur 0. 8. Subrahmanayam: With regard to this amendmert
of section 145, I think my Honourable friend, Mr. Rangachariar, has yot
in his mind the use of the section in regard to political assemblies—that
is, assemblies which are called by that name. But if he excludes those
political assemblies, if he looks to the use of the section in cases not involving
any political matters, probably he will think that the section is all right.

Now take the case of religious processions. There is a dispute i
regard to certain religious processions, and a certain set of people are
sonvicted of being members of an unlawful assembly on one occasion. It
is well known that on a subsequent occasion the leaders or some of the
men concerned in the first offence will repeat the same kind of offence.
Igow ic?d such cases is it not well that such a section should be put into.
the Code.

Again take the case of the rights over immoveable property. On one
occasion the obstructors may be charged for being members of an uunlawful
assembly. The trying Courts know full well that the offence will he
repeated. It may be that these people who have violated the law sincerely
feel that they have a right which has been disturbed. Whatever their
feelings or convictions may be, the fact remains that if the Court ie
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convineed that these people will repeat the offence,, is it not better in the
interests of those people themselves that they should be told that action
under this section will be taken in order to prevent them from doing
it. The ordinary class of cases which this section will cover arc mnot
political matters but matters in which there is party fecling in regard t»
private of communal rights; and therefore the use of the section, which
can only be mude by superior Courts—that is, first olass Magistrates and
other superior Courts—is not I think likely to lead to any cases of misuse
Therefore 1 say that if my Honourable friends will just for a« moment forget
such cases of the use of this section with regard to political assemblies
and look to the application of it with regard to the ordinary affairs of the
country, then I think there can be no doubt in their minds as to the
need for this provision.

One word I would like to say here with regard to the use of this section
ngainst political nssemblies. FEvery power, every authority which has got
the upper hand uses its power to suppress contrary opinions of a political
character—not only in this country but in other countries. You may
sttenuate this section as much as you like; they will find other sections
for their purpose. You cannot prevent that by mutilating the general
law of the country. You can prevent it by the exercise of such powers ns
you have in this Council and elsewhere; and therefore on that ground 1
should be sorry to see this section attenuated. After all, an unlawful
assembly is a more serious thing than an offence committed by an indivi-
dual. It involves a number of innocent men. Offences which comes
under this section oftentimes involve innocent men. When innocent men
are involved by the action of these obstinate lawbreakers, you cannot,
in order to protect these innocent men, let the really guilty men, the prime
movers in a disturbance, go scot-frec. One of the cansequences this
is that less guilty men, by joining or helping in the formation of such dis-
turbance, also get into trouble. You cannot prevent this and I do nos
think they deserve to be profected from getting into the clutches of the
criminal law. Therefore 1 strongly appeal to tﬁme House to consider the
matter dispassionately, taking into consideration the general state of
affairs of the country and not merely political matters.

(An Honourable Member: *“ T move that the question be now put ™*.)
The motion was adopted. '

The question that scction 145 of the Indian Penal Code be included .
among the exceptions was negatived.

Mr. Deputy President: The question is that section 149 of the Indian
Penal Code be included among the exceptions. -

Mr. K. B. L. Agnihotri: Sir, section 149 of the Indian Penal Code refors
to persons in an unlawful assembly of which one member or some members
arc guilty of violence. It reads:

.
. I an offence is committed by any member of an unlawful assembly in prosscu-
tion of the common ohject of that assembly or such as the members of that assembly
knew to hHe likely to he committed in prosecution of that oliject, overy person who at
ufm ;.ima t&{ the committing of that offence is » member of the same assembly is guilty
of that offence.””

~ Bir, there is much force®in what my friend. Mr, Subm-h:ha.nayam. his
put hefore the House that if we keep aside the political ride or_polition

F
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assemblies from our consideration then the provisions for binding over perso-a
convicted of being members of un unlawful assembly is often necessaty
and should be allowed to remain. But we have omitted section 158A aa
the same basis. It is in times of panic and excitement that such sections
are found to be very harsh in their operation. It thus becomes necessary
that we should exclude such sections from 106 and there is no possibility. of
any hampering of justice or cheating justice in any way or doing away
with the principles of law and order if we delete these sections that I have
enumerated in my amendment. Because if a man is found to be dangerous
he is convicted; if he is found guilty of any of these offences he is con-
victed and he is convicted for a period which the Magistrate may thiok
will be quite enough to give a cold douche to his rashness or indistretioa.
Further, after his return from jail, if the Magistrate finds that this man
has not improved he can certainly bind him over under section 107, and
there is no necessity why section 106 be made to apply to the case i
such persons. If after binding him over under section 107 it appears that
the man is incorrigible he can certainly be proceeded against under section
110. 8o there arc ample provisions to meet the justice of the case anl
law and order will not be disturbed in any way if we were to include such
sections as 149 and 150 in the exceptions under this Act. With thoese
words, Sir, I commend to the House my proposal that section 149 be
deleted and included among the exceptions to the section.

"The Honourable 8Sir Malcolm Halley: Bir, I do not think it is necessary
5 r.v. to argue this section.

Mr. Deputy President: The question is that section 149 of the Indian
Penal Code be included among the exceptions.

The motion was adopted.

Bhai Man Singh 8ir, I want section 150 to be included in the exception,
but I do not press it.

The Honourable Sir Maleolm lllloy If the Honourable Member presaca
this, we shall have a long discussion.

Bhal Man 8ingh: I do not press it myself.
"Mr, K. B. L. Agnihotri: T do not press it myself.

Bhai Man 8ingh: Sir, 151 practically goes with 145..

Mr. I: l L. Agnihotri: I do press 'for it, 8ir, becaure soction 151 hayé:

- ‘* Whoever knowingly joins or continues in any assembly of ‘five or more persons
likely to cause a disturbance of the public peace after such assombly has hesu lawfuily
commanded to disperse shall be punished, etc.,”

:and there is no reason why section 151 should not he excluded, because it: is
exactly the same as the rection that desls with the membership
of an unlawful assembly. If an asscmbly hus been declared to be unlawtul
by certain legal technologies some people who happen to he members of that
assembly may continue in that nssembly and will be punished. Tt will thus
happen that innocent persons may be involved. How is it. possible that
such n man will repeat that offence if once convicted, Therefore |
submit that 151 may be included in the exeeptions.
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The Honourable Sir Malcolm Halley: When you 1ut the motion to the
House, Sir, Bhai Man Singh graccfully withdrew his amendment, while my
friend Mr. Agnihotri in spite of cries of * withdraw ' from various parte of
the House still maintains his claim.

Rao Bahadur T. Rangachariar: You nre tlso willing to concede.

The Honourable Sir Malcolm Halley: V. argued the case of 145 at
some length, and the House agreed that 145 ought to be maintained.

Rao Bahadur T. Rangachariar: We did wrong then.

The Honourable 8ir Maloolm Halley: 1¢ 1 consider that the House
does wrong 1 do not permit myself to say so. But with regard to section
151 (which is very strongly analogous to section 145,) ‘the House will
see that it is necessary, in order to fall within the scope of the seetion,
that a person should knowingly join or continue to join in an assembly
likely to cause n disturbancoe nnd should stay on after such assembly has
boen commanded to disperse. There i therefore a double regquirement
which must be complied with before he becomes amenable. 1t is only
reasonable, therefore, to conclude that a person who does take such action
is n person who is likely to repeat it. We are indebted to Mr. Subrahma-
navam for the recognition that we must not in connection with this section
think purely of politienl offenders. We have seen many cases of assemb-
liecw which had no conneetion with polities, and which led to very violent
results, rioting, arson and murder. They are common enough in districts
nddicted to violence; they are well known to Magistrates in charge of such
distriets, and the cuse of those concerned in them has to be
considered by those who legislate for the maintenance of order and justige.
1 ‘do not believe that anybody who reslly had at heart the general
peace of our districts at large would care to deprive magistrates of preven-
tive powers in such cases as these, and I shall appeal to the House to deal
with this on oxactly the same lines as 151; it would be entirely con-
sistent to do so. S '

Bhai Man Bingh: Sir, by way of personal explanation I might say' that
I am strongly in favour of bringing in 151 in the exceptions. Why I did
not press any point was that, since my amendment regarding 145 was
defented, 1 thought that there was no use in pressing this now.

The Honourable Sir Maloolm Halley: You arc quite right. Therce is
none. '

_ Mr. Deputy President: 'The amendmoit moved is that seetion 151 bhe
included .among the cxceptions. ' '

The question is that that mnepdinent be made.
The motion was negatived.

® Bhal Man Bingh: Section 158 refers vo giving provocation with intent
to eause a riot. A man might say or do something in a beated moment
and a riot may be caused. He may be quite careless at n certain time—
it is not so great an offence that anybedy should be liable to be bound
down. 1 do not wish to say anything more at this late hour.

. .
The Honourable Sir Malcolm Hallay: Ncither do I, Sir, s the
Mononrable Member has deplored, .
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_ Mr. Deputy President: Thc umendment moved is that scction. 158 be
included among ‘the exceptions.

The motion was negatived.

Bbai Man 8ingh: I move that section 1564 should be included amorry
the exoeptions. 1 think the case for the inclusion of section 154 among the
exceptions is perhaps the strongest. The.offence oonsists of an owner or
oocui.ier of land not giving information of riots. One really fails to under-
stand why a man who fails to give information, if he is convicted, as he
can be under section 154, should be considered such an offender that he
should be liable to be bound down for.so many years to keep the peace or
to be of good behaviour. I think it would be terrible for any body who
does- not- come out to give informatiom of a certain riot that has taken
place. I own land at Ambalu, supposing u riot takes place-and I don't
go: out, {0 ,give information, one really fails to see where the dangerous
characier in me is if I do not go out to give information, that I the poor
fellow ghould not only be convicted under section 154 but should also be
bound down for three years. '

"The Wonoursble Sir Malcolm Halley: Sir, I have not interrupted tie
Honoutrable Member while arguing his case because I saw the argument
gave him considerable pleasure. But he knew already from what I said
before that we did not intend to dispute the inclusion of section 154 among
the exceptions.

- The motion was ‘adopted.
Bhai Man Bingh: Sir, I move that section 155 should be included

smong the exceptions. My arguments for 155, if not more wci}ghty, are no
less weighty than for section 154—which refers to the case of ‘‘ a person
for whose benefit or on .whose behalf a riot takes place and who does not
use all lawful means to prevent it. ** It is quite a different thing to judge
a man's character while doing a certain act, or while abetting it, but it
would simiply be a very dangerous doctrine to extend these things and to
cdll o man dangerous who does not use all lawful means to prevent it. All
lawful means would mean a good deal. Bupposing there is a very good
man: toere is a certain dispute about his land or something of the sort
and certain people begin to fight. He says.‘’ don't fight for God's sake. *’
He is pot such & strong man that he should be able to go and actuanlly
stop them from fighting or to be able to go and take some other steps to
stop the affray or the riot. I do not understand why he should be taken
to be such a dsngerous man that he should also be bound over for three
vears over and above being convicted under section 155.

The Honourable Sir Malcolm Halley: The kind of case that is con-
templated by this section is something as follows. There is a dispute
about s land, and the landowner knows that a certain section of his
retainers or it may be his tenants are likely to attack and cause a riot—n
well known case of this kind caused n serious disturbance some time ago—
and he does not take lawful means to prevent their doing so. Taking
lawfil means for preventing their doing so may frequently be merely the
issue of an order that nonc of his scrvants should use violence. But l1_e
atands to gain by the result of the riot. He benefitr by the act of his
servahts and he does not tske lawful means to prevent it. Therefore, he
does not discharge his obligationg to the State or to the Bociety. (An
Honourable Member: *‘ If he is convicted?’’) ' 1f convigted, it is proved
that he har o failed, and should be held to sccurity. That in the clnsa
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of offences contemplated by this .scetion; the House will see its effect
mﬁre uflullyr by reading the section itself than by merely roferring to the
schedule

o Mr. Deputy President: Amendment moved is:
* That section 1556 of the Indian Penal Code be included amung the exceptions.'
The question is that that amendment be made. .

The Assembly then divided us follows: .
AYES-27.
Agarwala, Lala Girdharilal, Lakshmi Narayan Lal, Mr,
Agnihotri, Mr. K. B. L. Man Singh, Bhai.
AE:wd MrTl(. Sesh _ gll.lsra.,m (}B.GN
Avyar, 3 agiri. . Nag, . G, C.
Blprpll, Mr. 8. P. Nand Lal, Dr.
Basu, Mr. J. W. Neogy, Mr. K. C.
Blu.rgnu, Pandit J. L. Runnyvs l’snl.ulu, Mr. J
Chaudhari, Mr. J. |§aduruu. r. T,
Gulab Singh, Bardar. M.
Hussanally, inlr W. M. Samarth, Mr. N M.
lswar Bara.u. Munshi ' Sircar, Mr. N
Jamnadas wa.rkldu Mr. Venkatapnhruu, Mr. B.
Jatkar, Mr. ‘B, H. thmdm Mr. H.
Kamat, Mr. B. B
NOES—32.
Abdulla, Mr. 8. M. Holme, Mr. H. E.
Akram Hnumn, Prince A. M. M. Innes, the Honourable or. C. A,
Allen, Mr. B. C. Ley, Mr. A. H ; .
Bagde, Mr. K. G, Mitter, Mr. K. N.
Bradiey-Rirt, Mr: F. B. Moncrieﬁ Bmith, Sir Henry.
Bray, Mr. Den Mukherjee, Mr. J. N.
Burdun, Mr. Ey Percival, Mr. P. E.
Cabell, Mr, W. H. L. Sen, M.r. N. K
Uhatterjee Mr. A. C. Shahab-ud- Dm, Chmdhtl !
Crovkshauk, Blr Bydney. Singh, Mr. 8. N.
Davies, Mr. R. W. Btauyon, Col. Sir Heury.
Faridoonji B" '\lr R. Subrahmana am, Mr. C. 8.
Uujjan mgl:, Ssrdal Bahadur, ‘Tonkinson, Mr. H.
Hnirl Webb, 8ir Mon
Hai th(. Hunuumblu Sir Malcolm. Willson, My. W. 8. J.
Hind m My, C. D M. Zahiruddin  Ahmed, Mr.

The motion was nogatived.

Mr. Deputy President: The question is thut section 157 of the Indian
Penal Code be ineluded among the exceptions.

Bhai Man Singh: 1 do not press this, nor those relating to scction
158 and 159 of the same Code.

~ Mr. Deputy President: The question is that section 160 of the Indian
Penul Code be included among the exceptions.

L]
Bhai Man Singh: 1 would like to read out the definition of affray to
my Honoursble friends here.
Bection 160 suys:

* Whoever commits an uﬂ'ray shall be punisied with imprisonment of cither des
eription for a term which may extend Lo one mnth or with fine which may extend to

otie hundred rupces or with Loth . *
-
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Again section 159 says:.

* When two or mure persons by fighting in s public place disturb the pﬁblio

peace they are said to commit an sfiray,’” v

This ix such an ordinary thing, that every man at sotne time or other
commiits this offenee and I do not see why such a serious aspect should be
given to it and why should we take it as such a serious thing. It means
. that everybody in the world should be impotent and should have absolutely
no spirit in him. My friend Dr. Nund Lal has pointed out that whereas
the sentence is for one month the man onn be bound over for three years.
1 think, Sir, vou will see the strange position-of law if you include this
section within the purview of section 1086,

The Honourable Sir Maloolm Halley: 1f the remark regarding the univer-
mul tendency to indulge in assnult had been made in Ireland, instead
of in u peaceful Assombly like this, 1 could have understood it better.
1 should be sorry to think with Bhai Man Singh that everybody is liable
to commit an affray at times. To turn to the law. Let me point out to
hin that section 106, as it now stonds, contuins these words ** asasult or
other offenee involving n breach of the peace. ”  Now, dt seems to me that
if we retain in the preventive sections the words ** assault or other offence
involving n breach of the pence ' we nre equally entitled to retuin in those
sections the offence of affray. It ix exactly the kind of person who, as
Bhai Man Singh says, is liable to repeat nssnults or affrnys that we desire
should be bound over to keep the peace.

Mr. Deputy President: The question is:
* That section 160 of the Indian Pennl Code be i;mluded umong the exceptions.'

The motion wuax negatived.

Mr. D.p\lty President: The question is:

* That in clause 16 (1) for the words and figures ‘ section 153 A’ the following he
substitutdd :

* Bections 143, 140, 153 A or 154 .
The wotion wis adopted.

The Assembly then adjourned till Bleven of the Clock on Thursday,
the 18th January, 1028,
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