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LEGISLATIVE ASSEMBLY., 

Friday, 20tk Januar,Y, 1922. 

The Assembly met in the Assembly Chamber at Two of the Clock. 
Mr. President was in the Chair. 

GOVERNOR GENERAL'S ASSENT TO BILLS PASS ED .BY THE 
• LEGISLATURE. 

Ir. President: I have to a.nnounce that His Excellency the Governor 
General has been pleased to give his assent to the following Bills passed bv 
the Legislature since_the commencement of the present Session: • 

The Indian Marine (Amendment) Act, 1921. 
The Indian Worb of Defence (Amendment) Act, 1921. 
The Negotiable Instruments (Amendment) Act, 1921 • • The Carriers (Amendment) Act, 1921. 
The Indian Lac Cess Act, 1921. 
The Indian Post Office (Amendment) Act, 1921.. 
The Indian Penal Code (Amendment) Act, 1921. 
The Cattle Trespass (Amendment) Act, 1921. 
The Maintenance Orders Enforcement Act, 1921, and 
The Land Acquisition (Amendment) Act, 1921. 

THE CIVIL MARRIAGE (AMENDMENT) BILL.* 

Dr. H. S. Gour (Nagpur Division: Non·Muhammadan): May I refer, 
.sir, to your ruling on the last occasion with reference to a question put by 
Sir Jamsetjee Jejeebhoy as to whether in referring a Bill to a Select 
Committee this Assembly stands committed to the principle of the Bill ? . 

I understood, Sir, that you said that the House stood committed to its 
principle. In this connel!i;ion,· I venture to draw your attention to the 
following facts. If we turn to the Standing Orders .in tIle Manual of Business 
and Proeedure, page 23, we find that, when a Bill is introduced, or on some 
subsequent occasion, the Member in charge may make one of the followinoo 
motions (I leave out the irrelevant portions -' that it be circulated for th~ 
purpose of eliciting opinion thereon' -that is to say, the Bill may be 

• Continued from the Pl"ooeedinp of the Legialati .. Alaembly Debate., Vol. II, page 1630 .. 

( 1791 ) 
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~ LEGISLATIVE ASSEMBLY. [20TH JAN. 1922. 

[Dr. H. S. Gour.] 
circulated for the purpose of eliciting opinion thereon, either upon its 
iutroduction or at any later stage. Now.if we tum to clause 71, we have: 

'After publication in the Gazette of a Bill. as required by the Rules, the Select 
-Committee to which the Bill has been refelTed shall make a repOl-t thereon. The Select 
Committee shall in their report state whether or not, in their judgment, the Bill has beeD 
so altered as to require re-publication.' 

Then, clause 74 on page 27 : 

'(1) After the t t ~ of the final report of the. Select Committee on a Bill, the 
Member in charge may move. .  .  . (bl that the Bill as repolied by the Select 
Committee be re-committed either (il without limitation, or-(ii) with respect to particular 
clauses or amendments 

And I leave out the irrelevant portion. 
. , 

(c) that the Bill as reported by the Select Committee '?e re-circulated for the purpose ot 
eliciting further opinion thereon. (2 If the Member In charge moves that the Bill be 
taken into consideration, any Member may move as an amendment that the Bill be l"e-com-
mitted or re-circulatro for the purpose of obtaining further opinion thereon.' 

It would thus appear that there are two distinct stages' at which a Bill 
lJlay be circulated to the public for eliciting their opinions thereon. The 
first stage is -before it is committed to the Select Committee; and the 
second stage is ~ h~  ~ t  the ~ t ~ tt  have ~~ tt  their report. 
Now, if the baSIC pnncIple of CIrculatmg a BIll for elICItIng public ipinion 
thereon be to ('ollect opinions with a view to guide this House to form its 
own opinion, then it follows, as a matter of logical sequence, that we cannot be 
committed to the principle of the Bill either before or after it is referred to the 
Select ~~ tt  th ~  it ~  be ~t  to refer the Bill . for obtaining 
further opIDlons of the public If thIS House IS adamant to all obJedions raised 
either as to its details or to its principle. I also venture to submit that a 
large num?er of Bills are introduced in th~  House. ~  the Legislature recog-
nises that In a great many of them there IS no pnncIple at all. For instance 
take the Income-tax Bill or take the Court Fees Act, the Limitation Act 0; 
what is known to lawyers as ~  fo: ~  and processual ~  
They are, from all accounts,BIlls whlCh SImply lay down a certain 
procedure, and, in the strict sense of the term, it cannot be said that they 
have any principle, in the sense that there is no underlying principle beyond 
that there is a certain procedure prescribed and that procedure must be 
followed in consonance with the terms and tenor of the ena<,iment concerned. 
But even in such cases, which alter the substantive law, it will be sometimes 
difficult to ascerta.in where the ~ ends and the procedure begins and 
w'ha.t amount of amendment of detail would alter the principle and the 
result may sometimes be that the procedure and the ~ t  have 
been ~  m'lde. ~  ar&-80 llu;;:erous as to entirely eat into. ~h  principle of 
the BIll, remmdwg h~  Members of the House of the IrIshman, who had 
his coat all in tatters with very lit.tle left of it except perhaps the ends of the 
sleeves and bits d the coat, and who, when asked what he was clad in 
replied' in fresh air.' I submit that cases may occur where. the ~ 
is overlaid with SO m1ny details that very little of the principle remains. In 
those-cases it-will be very diffieult ilo see, after the Bill comes back to this 
HoUse, as to what is the conrse  which this H01lBe must adoptJ and whether 
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THE CIVIL lIIARRUGE (AJ.lBNDIIBNT) BILL. 

the rejection of the Bill is possible in vie .... of the acceptance (If the principle. 
I would submit that if it is once laid down as a rigid rule that after the 
oommittal of a Bill to the Select Committee, this House is irretrievably com-
mitted to its principle, it would be very difficult' indeed to enunciate what 
-l principle J means and how far it has been affected by the amendmpnts 
made in the Select Committee. I would, therefore, Sir, ask yoo. to interpret this 
question in a somewhat libel'llol sense. The whole of the ~  Orders are 
llOW before a Sub-Committee and I draw the attention of that Sub-Committee 
to this question, and I have no doubt that they will bring in some sort of 
symmetry as regards the points I am raising. But, in the meantime, I wish 
to point out that the Members of this House who have spoken in opposition 
to the Bill are 11011 agreed, so far as I have been able to understand them. 
'I submit I have seen everyone of them, I have seen their leading pro-
tagonists, for instance, Sir Sivaswamy Aiyer and one or two others, and. they 
are all agreed that a prima facie case has been made out for some alteration in 
the existing marriage law, and that, therefore, this Bill should go to the 
Select Committee. But they desire, and it is a very natur.i.l desire which I 
a.ppreciate, that the Select Committee should be free to examine the Bill in 
all its details with a view to provide suitable safeguards for those who have 
objections to its terms, and who feel that they would be prejIJdicially affected 
thereby. Now, Sir, that, I submit, is a very natural desire. Those who go 
forward have no business to interfere with thORe who are left behind. Those 
who aTe left behind have an equal right to be left behind, and those who go 
forn,rd have an equal right to go forward. ODe shouB not disturb the 
right of the other. That, I submit, is, in short, the attitude adopt8d by the 
opponents to. the Bill, and I agree that so far as this Bill is concerned, there 
should be a round-table ~  of the supporters of the Rill and of its 
opponents, and we should thrash out this long-pending question which has 
been agitating the Legislature and the public mind ever since the days of 
Henry 8ummer ~  in 18G8. If you, Sir, cau make my passage clear 
to the Select Committee, it will obvi;lte the necessity of any detailed reply, 
and it will also facilitate the work of the Select Committee &ndof those who 
have supported or opposed this Hill. 

IIr. President: ·The Honourable Member wishes to know whether the 
application of the Standing Orders commits the Assembly to the principle of 
a measure WRen that measure is referred to a Select Committee. Reference 
to a. Select Committee does, in fact, commit the Assemhly to the principle 
1>f the measure, and I am not going to be drawn into a hair-splitting com-
petition with the Honourable Member as to what 'principle J means 
in that sense. But, Rubstantially, it matters very little.whether you speak of 
the principle of the Bill, of its scope or of its substantial purpoEe. Difficulties 
may arise on individual measures as to the exart . scope of a measure, but the 
Chair will deal with each of these as they arise. 

A further point has been raised by the Honoura.ble Member that, in so far 
as the Standing Orders permit of circulation for the purpose of eliciting opiuioll 
after the return of a Bill from the Select Committee, that must imply that 
the Assembly is open to reconsider its endorsement of the prillciple· of the 
:Bill. N ow the procedure under which Bills are dealt with is that. In the first 
place, after introduction, a debate takes place in which the principle alolle can 
be dillCussed, and in which the details of the Bill may only be brought. in 

.4.2 
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[Mr. President.] 
incidentally to illustrltte the principle. The Bill is then either taken. into· 
consideration on the floor of the Assembly, or passes to the Select Committee·. 
In that case, the Assembly, or the Select Committee proceeds to the examin&-· 
tion, clause by clause, ofthe Bill in detail. Amendments, no doubt, may be· 
made in a measure during that stage which will cODsiderably alter the bearing 
of its principle. On that ground then, when the Bill returns from the Select 
Committee, it is open for the Chamber to say whether this is the form in 
which they intended the principle to apply; and, in order that they may be-
given the opportunity of a. final judgment in, that matter, the motion is put 
from the Chair that: this Bill be now passed', At that stage, if that motion 
is passed, then the Assembly stands finally committed to the principle of the-' 
Bill, unless indeed theothel' Chamber introduces further amendments-which. 
call for reconsideration, 

The application of the procedure for ' the circulation of a Bill for eliciting 
opinion' a/tel' the Bill has been considered by a Sell'ct Committee is only 
provided so that, where c:banges of substance have been made by the Select Com-
mittee on which the Assembly hall any reasonable doubt, they may desil'e to have-
further opinion upon it. But in that case, the motion that the Bill be eircnlated 
~  the purpose of eliciting opinion is a subsidiary motion and it does not stand 
in the same position as a motion of that character made at an ea.rlier stage of· 
the Bill. 

The Honourable Member's difficulty arises, I gather, out of the position 
in which his oWn measure stands at this moment. But he is a good enongh 
lawyer to know that if I were to follow the advice that he has been giving me-
l should be violating the principle underlying. the ~  legal adage that 'hard 
OlSeS ma4e bad law'. 

Mr. W.M.: Hussanally (Sind: Muhammadan Rural) : Sir, may I alsO' 
inquire about one point? I suppose the motion that the Bill be referred to 
a. Select Committee is going to be pot to the vote. At the last meeting, Dr. 
Gour proposeu ·some additional names of members for the Select Committee and 
I should like to know whether they are to be included in the Select Com-
mittee or whether we shall be given an opportunity of propo!!ing the other 
~ t  which stand in our names. Because it seems to me, from a. 
Muhammadan point of liew, that it is-very important, if this Dill is O'oing 
to a Select Committee, to havt! two gentlemen on it who will put ~ the: 
Select Committee the view point of Muhammadan Law. 

So far as the first list submitted by m"y Honourable. friend Dr. Gour is 
~  it ~ ~ o.ly a few ~  of gentlemen who are Perhaps ~
IDltted to ~~  prinCIple of the Bdl and who have IIpproved of it, but the 

~ hst proposed several other names who are against the Bill. I 
suggested ~ my speech on tlIe last ~  that the motion be split up into 
two palts, first of all whether the Bdl should be referred to a Sele<.i; Com-
~tt  and if that is carried, then to propose the names of the members of 
the Select Committee. 

Mr. Preaident: The motion at present before the House is : 

, . 'fl.1at the Bill further to amend Act III of 1872 be referred to a Select Committee 
conSIStIng. of the Honourable Dr. T. B. Sapru, the Honourable Sir WilIiam Vincent 
Mr. Percival, Mr. Cotelingam, Mr. Joshi, Chaudlui·Shahall-ud-Din and Dr. Goor.' • 
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In the resumed deba.te Dr. Gour asked permission to add-a. certain 
number of names to that list, and those names have not yet been put from 
the Chair. If it is convenient to the Assembly that I should divide 
that motion, which I have just read, into two parts, I am willing to do so. 
Therefore the motion now before the House is : 

• That the Bill further to amend Act III of 1872 be referred to a Select Committee .• 

Mr. T. V. Seshagiri Ayyar (Madras : Nominated Non-Official) : Sir, 
I am sorry I was not here when the Bill was last discussed. I hope I may 
not be repeating what has been said by the previous speakers, but I think I 
should not give a silent vote on a question of this great importanceo Sir, I 
think the objection to the legality ·of these marriages is unreasonable, and [ 
hope to convince the House, from personal experiences, which I shall relate, 
that  that attitude should not be adopted. Sir, last December I attended a 
marriage between two pelosons who were undoubtedly as good Hindus as any-
body sitting in this House, and they had to go through the formality (If declar-
ing that they were no longer Hindus before contracting the marriage; 
unfortunately I was one of those who had to sign the register of this marriage 
. as a witness. I know that subsequently and befoTe the marriage the couple 
have been living as any good Hindn can be expected to live. Now, the result 
of saying that· as Hindus they cannot contract these mixed marria.ges is to 
drive these people to a snbterfnge. Is it to the good of the country, is it to 
the .good of the community that these people should be obliged to have recourse 
_ to this kind of snbterfuge? Sir, moreover, as has been pointed out by my 
friend, Dr. Gour, outside British India. such marriages can be celebrated, and, 
why should we in British India, who profess to have advanced a great deal, 
denounce these marriages and drive these people to the incovenience of going 
to some other place and getting themselves married there and afterwards 
.coming and living in our midst? Why should we allow that reproach to be 
made against us? Now, Sir, there are three instances at least ~

well-known instances-and I believe my Madras friends will beat me out 
when I say that in these instances of mixed marriages, the contracting parties 
bave been allowed to live amongst us. They are loespectable people and they 
"havc been received in Hindu society as any other orthodox Hindu has been 
"received 0 In one case, a non-Brahmin has married a Brahmin girl, in 
another case a Brahmin Barrister has married a Nayar girl, and in the third 
.case a :Madras Ayya.ngar Brahmin has married a. Punjabee girl. All these are 
'very respectable people. All these people are received and welcomed in society, 
al,ld why should their issues be debarred from certain rights an!J be regarded as 
being beyond the pale of Hindu religion. Is it good that this thing !:'hould be 
done? Thel·e are certain theories in Hinduism which have been hampering the 
progrells of this country considerably, and, am('ng these, is the principle of 
untouchability which has driven a large numbel· of Hindus from the fold 
·pf HinduiFm into other' religions, namely, Muhammadanil'Dl and Chlois-
tianity. Aloe we going to add another to the sins of Hinduism? Are we 
going to drive some of the intelligentia of the country also from the fold 
of Hinduism, because we are intolerant and will not allow these malTiages 
to be celebrated and considered as legal. The result would be that these 
people would be obliged to decla.re that they are not Hindus. I hope the 
House W1l1 ponder over this 'fiery deeply before they say these.ma.rriages 
:are illegal; it would be an unreasonable attitude to adopto But I must 
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[Mr. T. V. Seshagiri Ayyar.] 

point out that there are serious difficulties in the way, especially in regard 
to inheritence, and, unless these are got over, the Bill should not be allowed 
to proceed any further. I shall not occupy the time of the Hout;e for a-
very long time, but I must point out two or three instances in which a-
change should be made by the Movel' of the Bill before the Bill is allo'wed 
to proceed to Select Committee. •  . 

Now, Sil', one point has been referred to by my Honourable friend, Sir 
Sivaswamy Aiyer, and that is, succession as collateral of the issues of the 
mixed marriage to the estate of a deceased orthodox Hindu. Now, a 
deceased orthodox Hindu, who di·approves of these mixed marriages, is 
entitled to expect from persons who inherit his property that some sort 
of religious oblation should be offered to him. It is true that in all cases 
the test of inheritance is not the capacity to offer religious oblations, but l'eli-
gious oblations have played a large part and are playing a large part in our 
laws of inheritance. U ndel' these circumstances, if an orthodox Hindu's 
propelty is allowed to be inherited by a collateral who is the issue of a. 
mixed marriage, it would go very much against the grain of Hindu Law. 
Unless you a.re able to make a provision that t1!e issue of these marriages 
shall not lay claim to the propelty of the Olthodox Hindu, I cannot allow 
this Bill to go into Select Committee. Sir, that was my view when I 
happened to occupy a different position and when I was called upon to 
give my opinion upon the Bill of Mr. Basu. I then stated that, untess a 
Bill which is introduced into the Legisla.tive Assembly makes it clear that 
the issue of mixed marriages shall have no claim to succeed as collateral 
to the estate of an orthodox Hindu, the Bill should not be passed into law. 
That is one matter which, if it can be deared in the Select Committee, I 
for one shall be prepared to vote for its going to the Select Committee. 

Tl:ere are two more matters and they are of equal importance. One of 
them relates to the management of religious endowments. Here is a private 
donor who endows property either to his family deity or for the purpose 
of some festivals in a. temple or for the income being given ill charity at 
stated intervals. The question that I ask is this. Is it right that the issue 
of thefe mixed marriages should be allowed to manage the property, to 
conduct festivals in a Hindu temple, to conduct the family worrhip or ~ 
londuct the ~  or other charities which the founder had originally 
resolved upon. 

It is only right and proper that the orthodox relations who follow in 
the footsteps of the persons who founded these charities, should be allowed 
to ma.nage them solely. Therefore, unless you make it clear in this Bill 
that the issue of these marriages shall have absolutely no right to mana<J'e 
these religious endowments, the Bill should not be allowed to go to the 
Select Committee. 

There ~ one other matter. I am not exhausting all the points, but am 
just mentioning those that come readily to my mind. This one was men-
tioned to me by Rao .Bahadur Rangachariar, and that is, Sir, that where an 
orthodox father has an only son and that son contracts a mixed maniage, 
it should be permissible for the orthodox father to adopt a son to himself. 
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Now I will mention to the House in a minute why that should be so. Where 
an orthodox father has an only son and he mames a Sudm girl or, for that 
matter, a Muhamullulan girl, it will be impossible for the funeral obsequies 
of that orthodox father, when he dies, to be pedormed by this son. It is 
impossible in the eye of the Hindu Law ; it is impossible according to the 
Hindu religion that such a thing should be done. And yet the father 
would like to have his funeral service pedormed by somebody who can take 
the place of his son. According to Hindu Law, if he has a son living he 
cannot adopt another son; and what is to be done in those circumstances?' 
Unless, therefore, we make provision that, where tbe son of an orthodox 
father has contracted a mixed mal'l'iage, it will be open to the father to make 
another adoption, this Bill shcmld not be allowed to go any further. It 
is a very serious matter, and I think Hindu opinion will be completely upset;, 
if this provision is not made. 

It ~  or may not be possible to make provision for all these things iu 
Select Committee. I personally, having regard to the frame-work of the BillT 
doubt if all these amendments whirh I have suggested can be brought in 
in Select Committee. If they can be brought in, I have no objection to the 
Bill going to Select Committee. I wish the Legal Member were here to 
advise us as to whether, having regard to the nature of the Bill, it is possible 
to bring in these various amendments which I haye suggested. But if it is 
not possible, then I certainly think that the Bill should not go to the Select 
Committee. The proper procedure then woulll be, having regard to the 
opinion of a large number of Members of this House that some law should be 
enacted, fOl' the Mover of this Bill to withdraw it, and to bring forward 
another Bill embodying the suggestions which I have just put forward. 
Unless that is done, I for one would be totally opposed to the Bill proceeding 
any further, because it is clear that these amendments which I have suggested 
are of vital character. It may be said: 'We will pass this Bill and bring in a. 
Bill as regards succession 'j but that is quite unthinkable, because, if you 
pass the Bill,. the result of it will be that it will creatE:' vested rights. The 
right will become indefeasible and the Inheritance Bill may not be easy to 
bring in and pass very soon, and the result will be that there will be a great 
deal of confusion. Under these circumstances, unless the Mover of the Bill, 
or unlse the Legal Member can assure us-and I want the assurance from the 
Legal Member-that, if the Bill goes to Select Committee, the suggestioWi I 
have put forward can be embodied in it there, I am totally opposed to the Bill 
proceeding any further in its present shape. 

Khan Bahadur Sarfaraz Hussain Khan (Til' hut Divjsion: M uham-
madan) : Sir, I wish to support the Bill on secular grounds and to oppose 
it on religious grounds-·from the Muhammadan point of view, and I hope 
the learned Mover of the Bill, and specially my Mnhammadan colleagues who 
may follow me will satisfy me and meet my objectiollR. I am in sympathy 
with the Bill anq am ready to give my support to it if my objections on 
religious grounds al'e met; otherwiRfl not. In this connection, I cannot do 
better, RO far as my support of the Bill goes, than to quote the learned Mover 
of the .Bill himself, I may be just permittoo to read it. In page 24 of this 
pamphlet on the Civil Marriage Bill he says : ' 

• At present oUl'lives are spent in watel .. tight compartments We may have. it may 
be, our bosom friends amongst Muhammadan. and Chri.tians, but our fIiendshipB cannot 
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develop into alliances. Each race preserves its exclusiveness by a fanded notion of it. own 
superioritv. I t is jealous of the progress of another race. These inter-marrying 1'aC811 have 
for a.,cres thrown India open to the attack of foreign p(lwers. A.nd India is as weak tu-day as 
it ever was before in its history. The fact that British guns protect us from external aggression 
and internal strife is entirely to the presence of a supel'ior power, the withdrawal of 
which may immediately bring into play those disintegrating forces which have made 
India a prey to foreign invasions. A.ll lovers of our country must realize this essential 
.ouree of its weakness. Nationality means unity. Unity is not possible without the 
recognition of equality. Equality implies the enjoyment of .that elementry fl'eedom in the 
matter of food, friendslIip and malital allianee which is the birth-light of every 
civilized being. ' 

So far 80S Indian nationality is concerned, and so far as the protection and 
safeguarding of individual liberty is concerned, I do support this Bill; but 
I have a religious objection too" and it is this. From a Muhammadan point 
of view I must say that the learned Mover's quotation of Mr. Ameer Ali 
is not convincing, not quite to the point and fails to meet my objection I 
may, therefore, also be permitted to quote from page 26 of the pamphlet 
of the learned Mover of the Bill. It is this : 

• The Muhammadan Law recognises the lawfulness of unions between Moslems and 
Non-Moslem females belonging to all mOl'lLl creeds. .  .  . It is a t ~  to suppose that 
under the MU8Salman Law, a Moslem may malTY a woman belonging to the revealed faiths 
0"1..'11, by which are meant Isla.m, Christianity and Judaism, Marriages are allowed between 
Moslems aud the free-thinkers •  •  .  A ~  may, therefore, lawfully intermarry with 
a woman belonging to the Brahmo soot Nor does there BE'em to be any 'reason why a 
mania!!'e with a Hindu woman whose idolatry is merely nominal and who reslly .relieves 
in God, should be unlawful. The Mughal Emperors of India frequently inteI'Dlal'ried with 
Rajput ladies, and the issue of such unions were regal-ded as legitimate, and often 
succeeded to the Imperial throne. What the Muhammadan I.aw requires is that any such 
union should not lead to the introduction of idolatry in a Muhammadan household: 

But this does not apply, in my opinion, to the case of non-Muhammadan 
husbands aud Muhammadan wives; it only applies to Muhammadan husbands 
and non-Muhammadan wives. I quote, Sir, from 80 much higher authority, 
in support of my view, than that of Mr. Ameer Ali, viz., the revealed 
book which is the main-spring and fountain-head of Islamic Law, I mean the 
Holy Koran, So far as my knowledge of it goeR, the queRtion of marrige 
is dealt with in two places of the Holy Book, and here 1 am addressing my 
Muhammadan friends chiefly, viz., in Sura Baqar, Ruku 27, and in Sura. 
Maeda, Ruku 1. 

The English translation would be :. 

• Sura. Baqar, Ruku 27: Mushrik women until they accept Iman, that is true faith, 
do not perform nicah with them. Muahrik males, unless they accept Ima.n, do not give 
,YOUI' women in marriage to them: 

The other is Sura Maeda, Ruku j, of which the English translation 
'Would be: 

, Lawfnl are the virtuous women to YOll who In'll Momina, namely Muslims, 01' are 
among those to whom renaled books have been given, befol'll you: 

The commentators of the Koran have, by common consent, made 
marriages with only the J ewi!;h and Christian women permissible. This now 
applies to the marrying of Muhammadan males with non-Muhammadan 
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-females, but it is quite silent on the marriages of non-Muslim males with 
Muslim females, and so far as this goes, as I understand it, there is no 
reference to it. I do not therefore, from the purely Muhammadan religious 
point of view, see how these marriages can be allowed as contemplated in 
the Bill. I, therefore, hope that my Muhammadan friends chiefly would 
,satisfy me on this point, or the learned Mover himself. 

Haji Wajihuddin (Cities of the United Provinces: Muhamma.dan Urba.n) : 
. Sir, I rise to oppose the Bill on groundll, which, as far as I know, no one else 
-has yet expressed except my Honourable friend, the Member for Karachi, 
Mr. W. M. Hussanally. No doubt, Sir, the House will agree with me, that 
religious susceptibilities carry weight and are not to be trifled with. According 
to several enactments, it has been effected that, in matters relating to marriage, 
Muhammadan Law only shall be applied to Muhammadans. It was necessary 
to keep ur the religious non-interfel'ence policy of the Government. Now, 
:as any marriage of a Moslem male 01' female with a Hindu male or female 
_as this Bill proposes to do, is a mere nullity in the eyes of Muhammadan Law, so 
it is a clear encroachment upon the religion of the Muhammadan community. 
How astounding wall it, Sir, when in the very beginning of the discussion, 
-the Honourable the Home Member announced, that Government's attitude 
was of neutrality, and that the Members of the Executive Conncil will take 
:no part in the discussion. It would have been far wiser on the part of 
Government, Sir, if they would have never allowed the iutroduction of the 
Rill and would have  asked the Honourable Mover first to consult public 
-opinion and to prepare them to receive this unwholesome food. 

However, what is done can never be. undone. A great responsibility is 
placed upon our shoulders, and we should proceed as prudently.and cautiously 
:as we can. 

The main argument upon which the Honourable Member has based his 
Bill, are, as far as'I perceive, two in number. Firstly, he says that, when a 
-civil marriage law without reference to race, religion or social distinction 
-exist in all t ~  then there is no reason why his country 
should be deprived of this liherty; and, secondly, the Bill, when enacted, 
will help in the formation and consolidation of· a united ~ 

. nationality. To sum up this reasoning,  I may 88.y that he intend!! to 
-:erect in India, after the fashion of the West, a huge structure of nationality 
-over the ruins of its religious sanctity. 

But I should assure the Honourable House that it is no better than 
Utopia. No community, whose mOl'ality and social status has fallen low 
-in the. eyes of its fellow brethren, can ever be politically strong. 

As a matter of fact, India is not Europe. One is in the Fast while the 
·other is in the West. Under the circumstances, may I ask how far it will 
be true to say tha.t what is good for one must also prove equally beneficial to 
-the other. 

Moreover, I cannot conceive of any Indian, who has the least germs of 
patriotism left in his heart, tbat he will ever consider for a moment of sacrific-
ing the sa.cred traditions of his own country for the sake of adopting fOl'eign 
;ideas and principles. · 
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As for this unique idea of human progress and unity, I should point out 
to the Honourable House that it has not even proved successful in Europe. 
The ever increasing number of divorce C&StlS in Europe and America, which 
are surely the result of such indiscriminate unions, give us a good lesson and 
we shl)uld fly with horror from the idea of importing such deplorable scenes: 
into our ~ mother-land under the protection of law. 

In my humble opinion, the sanctity of marriage is closely connected with 
that of religion. 1\ 0 other law has power enough to check the ever rising 
current of human lust. So, no sexual union can ever be given the sacred" 
name of marriage, unless it has been performed with all the solemn 
ceremonies of a religion. One of the supporters of the Bill told us the-
other day, tha.t Inarria.ge should be a matter of love and affection and not 
of compulsion. But I Inay be permitted to say that, if nothing but 
love and affection are to be taken into consideratIon, then there_will be no 
necessity of anything like marriage. Those who are of this opinion must 
know that law regulates, checks and r('strains all hUInan sentiments within 
proper limits. 

Now, again, coming to the religious point, I should express my deep' 
regret that some of my co-religionists, and, especially, the old Honourable-
Member from Eastern Bengal, have expressed their opinion in favour of the 
Bill. I may be pardoned, if I candidly say that those who are in fav.ur or 
this Bill, know very little about the l'eligion they themselves profess. For 
the Muhammadan it is not a c:ontrovel'sial point, but a plain principle laid 
down in the Holy Koran in such eJDphatic and clear language that it has left-
no scope for dispute. It says (tra.nslated into English): 

• Marry not women who are idolators until they believe; verily a maid servant who 
believeth is better tlian an idolator, though she pleases you more; and give not women who 
believe in DllUTiage to idolatm'B until they believe; for vetily a servant who believes is better 
than an idolator though he pleases you more.' 

N ow I should like to answer the objection raised in this House by citing-
histol-ical examples of Akbar and other Mughal Princes who often marriedo 
Hindu and Ra.jput ladies. In this connection I consider it sufficient to quote-
the Honourable Syed Ali lInam, who said in his speech dated 7th March, 
1912, as published in the GovernJDent ofIndia,Gazette, 1912, Part IV, page 87 ~ 

• That, in these instances, it was found necessary before the impeliousness of Muham-
madan Law for these ladies to make a formal profession of Islam before the maniage took 
place.' 

I shall not til'e the Honourable Houl!le any longer and' will conclude my 
remarks by observing that the Muhamml.l.dan community is not in the least 
prepared to accept any such enactment, which is an open attack upon their-
religion, and I. this very da.y, warn this House, warn the Govel'nment, warn 
India, nay the whole world, that if the Bill is ever enacted, it will surely be· 
attended by serious consequences of the most evil description. 

With these few words I strongly oppose the Bill. 

Rana Umanath Bakhsh Singh (United Provinc(,s : Nominated Non-
Official): l'lir, I rise to oppose Dr, Gour's Resolution for a Select Committee-



THE CIVIL MARRIAGE (AMENDMENT) BILL. 1801 

to consider his Bill. I oppore it on my behalf and on bebalf of the community 
to which I have the honour to belong. The Resolution ~ already been 
strongly opposed by some of the Honourable Members of this House and 
although it does not require any further opposition, still I deem it my supreme-
duty to give expression to my feelings. As a Hindu and a believer in the' 
Hindu 8hastras, I think I can safely give vent to the feelings of the Hindus 
on this point. No Hindu who believes in his 8hastras, can like the proposal 
of Dr. Gour. Much has been talked about the definition of a Hindu. From 
my point of view, that Hindu is not a Hindu who does not believe in the 
Yarnaskl'ant ])hal·a1ll. I do not know what Mussalmans, Jains, and other 
communities think uPQn this Bill. They are the fit persons to represent their 
social and religious feelings. But, so far as I have heard, I think that the 
other communities also do not like it. The. question raised now by fur 
Gour was raised on previous occasions also, and on every occasion it 
evoked a strong protest throughout the country. The reasons put forth 
by the Honourable Mover are not cogent. He gives the examplp. of the-
European countries and says that, because there is no restriction of l-ace,. 
religion, or social distinction in marriage in the European countries, therefore-
there should be no restriction of race, religion, or social distinction in this· 
country. Also I think he is not justified in this. Let Dr. Gour understand 
that the manners and customs of the European countries are quite different 
from those of India. So the example of Enropean countries is not applicable-
to this.country. In European countries there is no such diversity of religious 
and social manners and customs as in India. Here, there are sevel"8.1 religions 
and several castes, namely, Hindus, Muhammadans, Christians, Parsis, etc. 
Even amongst the Hindus there are· seveml castes and sub-castes, and 
each caste has got a different tradition and history of its growth. The' 
difference between the manners and customs of one caste and the other is 
very wide. I should like to dmw the attention of the House to one most 
importa.nt point, namely, that marriage in our country is regarded not as a· 
contract, but as a religious ceremoney that is- ~  A Hindu marriage, once-
performed, cab.not be cancelled for life. A Hindu cannot religiously marry 
with a member of any other caste. If he does so, he transgresses the law of 
the 8hastras, and his children will not be able to perform religious rites f01· their 
ancestors. The marriage of a Hindu is a sacred duty and not an enjoyment •. 
It is incumbent on a Hindu to perform the S1ratl" of his ancestors and he is 
in quty bound to leave behind a legitimate-issue, who will continue the-
,.proper line and will perform the religious rites. I am particularly speaking on 
behalf of the Hindus and am submitting before the House what the-
feelings of the Hindu commuuity are on this question. In my opinion,. 
Dr. Gour's Bill will give a strong blow to the most vital principle of Hindu 
society and so it can never be supported by responsihle Hindus. 

I submit, Sir, that this Assembly is not entitled to decide any such question 
or to recommend any such measure which will affect the social and religious; 
principles of a society, and t.hereby will wound the feelings of the members of 
that society. In my opinion, the things which vitally concern society and 
religion should be entirely left to the social and }·eligious organisations. 

I hope the Government will fully realise the feelings of the vast population 
of this country on a question like this and will never give the approval to the 
Bill. 
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When the matter of the Bill is undesirable from ~th  social a.nd religioUB 
point of view, 'then the proposal for a Select Committee is quite unnecessary. 

I hope Dr. Gour will realise the feelings of the people of India on this 
-question and will not press the matter any further. • 

With these few remarks, Sir, I beg to appose the Resolution of Dr. Gour. 

Rai Bahadur Bakshi Sohan Lal (Jullundur Division: Non-Muham-
madan) : Sir, from Act III of 1872 it appears that all the well-known 
religions ofthe world, the Christian, the Jewish, the. Hindu, the Muham-
madan, the Parsi, the Buddhist, the Sikh and the Jain religions,  did already 
prescnne certain rules and forms of ma.rriages for persons belonging to t.hose 
yeligions. The question seems to have arisen in 1872 to prescribe a special 
form and rules for the marriage of persons who profess not to belong to any 
of these religions. So far as Hindus are concerned, the marriage is not only 
a civil contract but it is a ~  sacrament and it prescribes certain rules 
which are based on their religion. It says that the marriage must be restrict-
ed to the varna. There are four val'na3, Brahmin, Kshatriya, Vaish and 
the SOOm, and that a Brahmin lDust be married to a Brahmin woman. 
A Kshatriya man to be married to a Ksha.triya. woman, a VaiRhya man 
to be married to a Vaishya woman, and a Sndm man to be married to a 

.".", 

Sudra woman. • 

Dr. H. S. Gour: Where do you find it? Not in the Bmritia. 

Rai Bahadur Bakshi Sohan Lal: If you want me to quote the words. 
'here they are : 

f Uil6aket rJevi.Jo Maryyam'8avarna Zalcakananvitam. J 

-Manu, Chapter ~ Sloka 4. 

There are 4 varna3, 'Brahmin, Kshatriya, Vaishya and Sudra. 

Dr. H. B. Gour: That is a forgery. 

Rai BahadurBakshi Bohan Lal: Not forged by me or by any Mem-
"ber of the Assembly since this Bill was introduced. The Hindus are follow-
ing their so-called forgery as their religious precept. 

Then Man1t811t1:iti prescribes certain degrees of prohibited consanguinity. 
It sayf>: 

.J.8apinila cka :ya matura8agotracka ?fa pitook; 8a prasasta ilevijatinarn 
daralcarmani maitkune.' 

This means that the girl" must not belong to the .f!otra of the man,and 

3 P.M. 
she must not belong to the offspring within seventh degree on 
the side of the mother of the man. That is, within the !';eventh 

-degree of generation on tbe mother's side and the whole gotra of the father's 
side. So it appears that the Hindu religion restricts marriage within the varna 
and outside the gotra or caste. The object of this Bill is not only to extend. 
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the marriage to all the 1!arna8 of the Hindus but its object is to set aside· 
the rules and forms of marriages of all those religions, Jewish, Buddhist,. 
Hindu, Muhammadan, Parsi, Sikh, Christian, Jain, etc., mentioned in Act III 
of 1872 as not governed by the Act and to allow inter-marriages between men 
and women of all religions wit-hout regard to their religious precepts. That 
is, those who do 01' do not profess any religion will be allowed to marry 
under Act III of 1872 according to the present Bill which has been placed 
before this Assembly But my friends, belonging to the. Muhammadan reli-
gion, have explained in their flpee<>hes that even their religion does not allow a 
person to be married to one of another l'eligion. A good deal of difficulty 
will arise if a Hindu is allowed to marry a. woman who does not belong to-
the Hindu religion. According to the Hindu religion and Hindu Law, the 
wife is enjoined to partake with her husband in all Hindu religious fUDctions7_ 
ceremonies and observances. How will a Mussalman or Christian wife join 
her husband in such observances consistently with her own religion? On 
marriage, the bride becomes a member of her husband's joint Hindu family. 
'Will not this cause a disruption 9f the family, if, in a large family, one of the· 
members attemptS to introduce a woman of auother religion! as his wife? 
How can a Mussalman or Christian woman live comfortablv in the house of 
a:Hindu husband consistently with the precepts of Hindu religion which pro-
vides that a person who does not believe in the Veda.s and Shastras will be .. 
turned t ~ t  II). 

The.Bill is not only to cause inteference with the Hindu religion but 'also· 
with other religions which do not allow a marriage with a person belonging-
to a ditTel'ent religion. A Hindu house will never be a comfortable place for-
a Muhammadan wife if she has to perform her fta1llaz five times daily, not 
to speak of occasional observances such as the keeping of roza' during the-
whole month of Ramzan, and mourning during the Mttltarram month. 
Immense dilbculties in maintaining peace and harmony in married life will. 
be created by the Bill if passed into law, not only during the life time of the' 
man-ied couple but also after the death of one orthe other. For instance, the-
question will arise h th~  the body of a deceased Muhammadan woman 
married to a Hindu is to be c'l'emated according to the Hindu ~h t  or" 
buried according to Muhammadan religious rites. If a Hindu husband dies 
leaving a Muhammadan widow, without any sons, the question will arise .. 
whethel' the wom8n is to bury the body of her husband according to M uham-
madan rites 01' is to cremate tLe body according to the Hindu Shastral1. Dis-· 
putes are expected to arise at every step and such immense difficulties and. 
troubles will be cI'eated by this Bill if passed into law which I do not think can 
easily be solved. I reCommend to the Assembly that this Bill should not be· 
sent to any Select Committee for consideration and that it should be l'ejected 
.t this stag .. 

Bhai Ian Singh (East Punjal> : Sikh) : Sir, I need not repeat the le!!'aI 
diffieulties which stand in the way if the Bill is passed into an. Act. M:ch 
abler lawyers than myself have described them. I can only F!;\y that a good 
many of our civil rights are govemed by the personal la,!s of the Hindus 
and M ulutJnmadans, They a.re Orientals, and these personal laws are the 
outcome of certain ideas and conceptions of life. With the advent of western 
education we ha.ve imbibed certain foreign ideas of freedom. They may .hav&: 
their own value. I have no dispute With them at present. But what is here: 
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being attempted is to gmft western ideas on our oriental personal laws. The 
Hiudu Shastric lawyers made certain rules of inheritance, under which certain 
!"elations can inherit to a very great distance. Those mws exist, so far as 
inheritance is concerned, but we are now trying to gl-aft quite a new system 
.of marriage over them. For my palt I think it a strange procedure. Either 
we should give up our personal laws and have quite new statutory laws in 
their place, or else, if we want to remain within the fold of Hinduism and 
.enjoy all the rights under the Hindu Law, we must at the same time be bound 
. by certain limitations as regards the marriage law of the Hindus. The same 
;applies to Muhammadans. I am not going to enter into the basic principles 
involved in inter-man-iage. but as a Sikh I have a word to say. Dr. Gour 
in his pamphlet on the Civil Marriage Bill has enumerated certain classes who, 
'he says, would welcome the Bill. At page 20 of his pamphlet, Dr. Gour 
-says: 

• But apart from this, there is a deinite class ot P)I'SODB who w.uld welcome the Bill. 
:Let me ennmerate them.' 

. And number 3 of that list are the Sikhs. Well, as a Sikh, knowing all the 
.different shades of opinion that the Sikhs hold, wha.tever may be said on 
-different subjects among the different classes of the Sikhs, I could sa.y, 
without fear of contra.dicti9n, that the Sikh religion does not allow the 
marriage of a Sikh with a Muhammadan woman. There are four ,&ardinal 
·offences, by committing which a Sikh does not remain a Sikh, and one of 
-them is having intercourse with a Muhammadan woman, and, up till now, 
DO sort of school has cropped up a,mongst the Sikhs which has allowed any 
ma.J.Tiage with a Muhammadan woman, so long as she remains a Muham-
madan woma.n. Of course, when she is convelted, it is a different matter. 
"'r.he other question js that the Sikh religion does allow intermarriage between' 
the C'astes, and, so far as our demands are concerned, we could say that we do 
not want any change in our marriage law. Inter-caste marriage is already 
allowed amongst us by costom and every marriage which is performed 
:according to the Marriage Act is legal. We. are satisfied as fa.r as 
that is concerned. Taking the religious aRpect of the Bill, there are in 
every religion, some questions of primary importance and some t ~  of 
secondary importance. I am not very well versed in the Hindu Sh9stras or 
in the Muhammadan sacred books, but my Mnhammadan friends have defi-
nitely quoted that they cannot marry an idolatrous wife. If Muhammadan 
law definitely prohibits any such marriage, I should ~  it is the primary 
1ihing. I was told by my Muhammadan friend (if I mistake not, the Honour-
able Member from Sind, Mr. Hussanally, outside the House of course} that 
there are different other customs which prohibit interma.rriages between 
Muhammadans themselves of certain castes, between Shiahs and Sunnis. But 
he told me that these differences are not based on the Holy Koran itself. So if 
a sect crops Ur) and says that they do not want restrictions, that would be a 
. different thing. But I cannot understand this. A man says that he follows such 
and ~ h  a religion. The basic principle of tha.t ~ ~ ~ t  is that, by 
.commItting such and such act, he does not remam Wlthm the fold of .that 
religion .. I cannot 'see .how ,,!e can say here that a Sikh .marrying a. Muham-
~  gul would remalll a SIkh and not go out of the SIkh fold, because we 
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'have got certain teachers. If they are free thinkers, they are quite welcome 
1;0 be free thinkers. Nobody iR forced to be within a fold, but he haR no 
business to enforce his ideas on the whole cl)mmunity. There could be 
another phase of it. In one and the same religion, certain views may crop 
up and a certain people might say that certain thingR are not according to the 
'Teligion, but other SikhR might say they are. For example, a Sikh might say 
that intermarriages are allowed between different castes. There is a vaqt body 
-of opinion about the interpretation of certain scripts. We would say that, if 
there is a vast body of opinion, let that sect have its own course. That is not 
-the case here. From my experience in the Punjab I could say that there is 
absolutely no demand for intermarriages between a man and a woman of 
-different religions. This shows that no strong body has cropped up which 
demands that, according to· their own religion, there is no prohibition of that 
-sort. There has cropped up a certain class of free thinkers who say: t Let 
-there be these prohibitions: We do not care for them J. If I do not care 
for that, I must be bold enough to Ray so. What is the use of my being 
afraid of saying aU that and still trying to be a free thinker, and not be bold 
-enough to say that I am not a Sikh. If I want to tread down certain 
principles of Hinduism I mnst be bold enough to say so. Now J have to 
submit another idea of what its effect would be on soeiety. I have to 
give only one inRtance about my own province. In my own district 
.especially, and ill the Punjab generally, there are many Sardars who have been 
baving wrong relations with Mirasi women, who belong to a low Muhammadan 
caste.. These women generally sing and act all menials to the families of these 
13ardar8 and have a right of going to their hOUlles. All these Sardars have 
been going wrong with them and most of them, if they were allowed, would 
marry these women. Surely society would not tolerate those women who are 
ef very low character? If such maniages were allowed, they would -have the 
effect of spoiling the whole society. This is the sentiment in my province, 
and, of course, if you allow this, the result would be that mostly women of 
bad character would have an influence over bigger people, and that would 
spoil society, and you would be legalising a scandal rather than be giving 
liberty to the people. In some cases I do say there is some demand by 
.orne persons, but let them be bold enough to say that they are not Hindus and 
M uhammadaus. 
In the end I have to submit one thing. According to the ruling of the 

Chair we are committed to the principle of the Hill. It is . not quite clear toO 
me, however, what we can say is the principle of the Bill The principle of 
the Bill should be to libel'&lise the system of ~  and make the scope 
wider. If that is the principle of the Bill. then, I think, in the Select 
Commitee, we could go and discuss whether we are to allow t ~  

between different religions or between different castes. If the princ:ple of the 
Bill is that we are to allow intermarriages between different religions, that would 
be quite a different thing, and we cannot go and discuss ill the Select Committee 
whether there should be intermarriages between different castes and different 
religions or not. In the· one case, I do say, there is some demand in all the 
~ t  and I would allow the Bill to go to the Select Committee. In the 
()ther case, I know there is not so muoh demand. I would therefore request 
you, Sir, to cleal' up the point as to what· would be the principle of the Bill in 
this respect and whether we would stand committed to the principle. of inter-
tnaniages between different castes and different religions or simply to the 
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principle of liberalising the sphere of marriage. Whatever may come .out of 
the Select. Committee I cannot say. 

Ir.)[. Sharp (Education Secretary): Sir, I see that the number of 
those anxious to catch the Honourable the President's eye is diminiRhing and 
J see that the Honourable the Mover is beginning to exhibit anxiety to reply. 
I therefore take this opportunity of saying, on behalf of Govel'nment, that. 
Government remain in this matter absolutelv neutral. I am aware that this 
has already been Eaid by the Honourable the "Home Member, but he has asked 
me to repeat it. I know that what I say will not be altogether pleasing to 
Haji Waji-ud-din, who is not here, hut I nevertheless I>ay it. Of COUl"I>e, if" 
there are official Members here who desire to vote, it is quite open to them 
to vote as their reason or conscience may dictate, but the Government l'emain 
neutral. 

Ir. T. V. Seshagiri Ayyar : Before Dr. Gour replies, I should like-
to have your ruling, Sir, upon the point which I raised. If the matter goes 
before the Select Committee, will it be permissible to consider the question 
that the man who has an only son should be allowed to adopt, and als() 
whether it will be possible to consider the other questions raised by me,. 
namely, that the issue of mixed marriages should not be allowed to take any 
share in the management of endowed propel-ties and that they should have-
no right of collateral succession. 

Unless those matters can be gone into in Select tt~  as 
I said before, I, for one, will not be able to vote for the Bill. Therefore-
I want your ruling, Sir, as to whether, when the matter goes ro 
Seledi Committee. the amendments which I have put forward can he-
embodied in the Bill. 

Dr. H. S. Gour: With reference to what has fallen from the last: 
speaker, may I point out to you, Sir, that it wo ~ not be right to fetter the-
discretion of the Select Committee ? 

. Ir. Harchandrai Vishindas (Sind: Non-Muhammadan Rural) : Sir, I 
want to say with reference to the remarks which have fallen from Mr. 
Seshagiri Ayyar both this time and the previous time, that he appealed to the-
Honourable·the Law Member of the Government to enlighten him as to the-
permiRsibility of these amendments which he proposes; but I think he 
should be able to enlighten us, he himself being an ex-Judge, as to what are 
his views and whether these amendments rcould properly be made in Select 
Commit.tee or not. 

Ir. President: I cannot give a l11lillg until I see the amendments· 
The whole purport of an amendment lies  in the manner in which it is drafted ; 
and I am not even prepared to give an opinion on the general subject, as that 
bears not so much on the rules and Standing Orders as upon the under-
lying principles of Hinduism, of which the Honourable Member is a better 
Judge than myself. 

Ir. J. Chaudhuri (Chittagong. and RajRhahi Divisiolls: Non-Muham-
madan Rural): l\!ay 1 rise to a point of order, Sir? As I have sup-
portec:l the principle of the Bill, I should like t() mention that this Bill makes 
no provision against polygamy. 
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IIr. President: Order, order. The Honourable Member wished to put a 
point of order. He is not entitled to explain his position under the guise of 
rising to a point of order. 

Mr. J. Chaudhuri: Sir, I was going to say that when I gave my support 
to this Bill, I supported the principle, not the details of it. But noW' it has 
occurred to me that this Bill makes no provision against polygamy. May 
I ask Dr. Gour if it does ? 

Dr. H. S. Gour: It does, Mr. h h t ~ 2, clause 1 of the prio-
l'ipal Bill. You are asking the Chair what you should have asked the Act 
itself. 

Sir. I have listened with very great interest to the debate on my Marriage 
Bill. I must congratulate my friend, Sir Sivaswamy Aiyer, and my friend, 
Mr. Seshagiri Ayyar, for throwing a real light on this most difficult. question. 
I consider their attitude both natural and reasonable. They demand, and 
rightly demand, that, while the reformers have the right to many under the 
Civil Law, they must not in any way trench upon the rights of the orthodox J 
and Mr. Seshagiri Ayyar has spoken in a similar strain. Now, Sir, I wish to 
give my friends of the orthodox party a clear undertaking that I shall refer 
the following Iluestions to the Select ~ in connection with my Bill: 

'1) the question of collateral succession; 
(2) the question of adoption j 

(3) the right of residence in the family dwelling-house j and 
(4) the question rela.ting to religious endowments. 

I tmbmit, Sir, that these are questions which do not underlie the principle 
of the Bill, but are necessary safeguards intended for the protection'of those 
who still wish to marry under the orthodox law. 

And as regards my Muhammada.n friends, I can assure them that if after 
the report of the Select Committee the bulk of the Mubamm!ldan opinion in the 
country is hostile to inter-marriages between Muhammadans and Don-Muham-
madansl I am prepared to cut out the term "Muhammadan' from that 
Bill and. leave the Muhammadans to their fate. . 

Mr. W. M. H11BBanally: Mar I inquire how many Muhammadan 
opinions you have received upon the Bill? . 

Dr. H. S. Gour: My friend inquires-and this will be the first and 
last interruption I shall answer. 

Sir Jamsetjee Jejeebhoy (Bombay City: Non-Muhammadan Urban) : 
Will the Honourable Member give the same undertaking for Parsis ? 

Dr. H. S. Gour: And similar safeguards with reference to Parsis •••• 

. Ill'. S. C. Shahani (Sind J"agirdars andZamindam: Landholders): And 
to Sikhs? 

Dr. H. S. Gour: To all castes and communities. As ~ the question 
asked by Mr. H_ussanally, as to ~  many Muhalllmsdan opinions I have 

» 



i808 LEGISLATIVE ASSEMBLY. [20TH JAN. 1922. 

[Dr. H. S. Gour.] 

gathered, I have gathered the opinions not of individual Muhammadans, but 
of Muhammadan provinces, and I can assure the learned interrupter that if 
he will turn to that premier Nati\'e State of India, the dominion of His 
Exalted Highness the Nizam of Hyderabad, he will find Hindu-Muhammadan 
marriages customary and in vogue. That is in consonance with Islamic Law 
(Mr. llussanatl!J: No.) •  .  •  •  .  • 

Mr. President: I must call upo.n the Honourable Member from Sind to 
desist from these interruptions. 

Dr. H. S. Gour: After that most unnecessary interruption I must 
resume my reply. You will find that, leaving out rational objectors, reason-
able objectors, like my friend, Mr. Rangachariar, Sir Sivaswamy Aiyer, 
Mr. Seshagiri Ayyar, Mr. Shahani, Sir Jamslltjee Jejeebhoy and others, who 
are willing that this Bill should be sent to the Select Committee upon the 
undertakings which I have given, there remain a very few stern and unbending 
religious Tories and they tell us that this is a measure which trenches 
Upon the fundamental principles of their religious beliefs. 

M,r. W. It. Hussanally: I rise to a point of order; is my Honourable 
friend entitled to call us Tories? 

Mr. President: Quite a number of people in the world think it an 
honourable title. • 

Dr. H. S. Gour: I cannot reply to individuals, Sir, but I have collected 
their arguments and summarised them. I shall first deal with the Hindu 
objections, then with the Muhammadan objections, and lastly with the 
objections of my esteemed Sikh friend. I . am surprised that in this 20th 
century a member of my own profession should rise up from his place and cite 
Manu in: support of his authority and place a ban on inter-marriages. If 
he had reaU Manusml'iti in the original, 01' any other commentaries of that 
great law-giver, he would have found that inter-caste marriages were not 
only customary but common, and not only inter-marriages but inter-racial . 
JIiarriages were common. Authorities after authorities can be cited in 
support of my contention, and the cumulative testimony of the authorities of 
the last thousand years contradicts my friend's statement. I do not stand 
alone in holding this view. That eminent Judge, Mr. Justice Sadashiva 
Aiyer, in his long, learned and luminous note printed at page 10 of the Paper 
No. I circulated to the Members, which I presume my friend has overlooked, 
has pointed out that the prohibition against inter-caste marriages was brought 
a.bout by forging two verses in the Manusmriti and the oommentaries, and 
that is the view also of that eminent Sanskritist and scholar, Monier Williams. 
If he will do me the honour of reading the Introduction to my Hindu Code, 
he will find a oollection of authorities showing how after the, l'evival of Hindu-
ism in the 15th and 16th centuries, wholesale forgeries of our Shastric books 
were perpetrated for an ulterior purpose, to legalise the then growing custom 
a.gainst inter-caste and inter-racial marriages. As a student of history my 
friend will see and know that the reason is obvious. 

Then, Sir, it has been said that our religion is in ~ . We have heard 
~h  cry for the last hund red years. (Laughter.) At any rate, we have hear 
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it said so. In 1868 when the Law Member, that distingUished lawyer, 
Sir Henry Sumner Maine introduced his Bill for the establishment of 
civil marriages in this country, a large volume of opinion was collected from 
the various palis of the country, and it waspointerl out that civil marriages 
would deal a death-blow to Hindu society. And what was the reply of 
that eminent Jurist? The reply was that, if Hinduism has received any 
death-blow from any statute law, it has been already given by the Lex Loci 
Act, and that is the view which Their Lordships of the Privy Council in 
the case cited by my friend, Mr. J. Chaudhuri, have enunciated at page 365, 
Volume 33 of the 'lndian Law Reports, Allahabad. Referring to the two 
enactments known as the Lex Loci Acts, Their Lordships say: 

• The intention of both enactments is perfectly clear. By declaring that the ~ 

or Muhammadan Law shall not be permitted to deprive anv party, not belonging to either 
of those perBuasions,/of a right to property or that the law or usage which inlliots for-
feiture of rights or property by reason of an,V pn'son renounr.ing his or her rBli!licD shall 
not be enforced, the legislature virtually set Rside the provisions of Hindu Law whiob 
penalise the renunciation of religion or exclusion from oaste.' 

That is my answer to those who speak and talk about an attack upon 
their religion. In 1872, Sir, when this Bill was under discussion, Sir James 
Stephen, another distinguished lawyer, pointed out that it was the duty of 
the Government to provide a form of marriage to a definite class of people 
who objected t,o man'y under any particular personal law. The Brahmos, 
who h~  moved previously His Majesty's India.n Government to provide 
them with a civil marriage law, were given the law known as Act III of 
1872, and in the discussions in Council, Sir James Stephen pointed out that 
besides reformers like the Brahmos, there might arise other dissenting sects, 
offshoots of Hinduism or  of other religions creeds, who may hereafter claim 
similar rights and privilegeR, to whom a similar law may be necessary; and, 
therefore, what was designated originally as the Brahmo Marriage Act was 
aftel'wards converted and altered into the Civil Marriage Act. That was 
the intention of Act III of 1872, ?Jiz., to provide a form of marriage for all 
persons who dissented from the creed of Hinduism or Islam or orthodox 
Christianity, for whom, however, a separate Act had already been provided. 
Now, Sir, this was the state of law and Sir James Stephen did not omit to 
consider that when he put down in the Act the excepti<:>nal clause excluding 
persons who professed the Hindu, Muhammadan, and the rest of the religions, 
he thought. that Brahmos 'and Sikhs, the Arya Samaji..ts and the Prarthana 
Samajists and other refonnant classes would necessarily be classed as non-
Hindus. Therefore, he thought that he had sufficiently provided, for the 
contingency which the growth of education and the contact with Western 
ideas would produce in this country. :But Their Lordships of the Privy 
Council, in the judgment which I have cited in the Statement of Objects 
and Reasons appended to my Bill (31 Calcutta, page 11), on a review of the 
authorities, came to the conclusion that the term 'Hindu' did not exclude 
'either Brahmos or Sikhs or other dissenting members of that religion. That 
brought the situation to a crisis. Even those people for whom this Bill \Vas 
originally and primarily designed could not conscientiously many, beea.use 
they could not subscribe to the declaration, in the face of the decision of the 
Privy Council, that they did not profess the Hindu religion, when the Privy 
Council said that they did lIot cease to be Hindus by the mere fact that they 
were ~  ~ 
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The result has been that a cloud,-a serious cloud-has been thrown upon 

the legality of marriages that have been contracted under the original Act III of 
1872. My learned and esteemed friend, Mr. Seshagiri Ayyar, has pointed out 
the extreme folly of asking Hindu reformers either to marry under the orthodox 
law or not to marry at all. He might have gone further and commented upon 
the greater folly of the Indian Government which comes and says that, if yon 
want to get married, you must have a religion, and, if you have no religion, 
you shall not have a wife. I am surprised, Sir, that any civilised Government 
should throw the members of the reforming community into the arms 
of their orthodox friends. (Hear, hear.) I am surprised that the 
Indian Government Benches should be so desolate (Laughter) IlD this 
occasion when I am waging a war upon what I consider to be the vested rights 
of a class and upholding the dignity of human freedom of contract. 1 say that 
it was the bounden duty of the Indian Government to provide for a general 
marriage law applicable to those who wished to marry thereunder, and 1 am 
here doing a duty which, 1 submit, lay upon the Government to h ~  

I am surprised, Sir, that in spite of the instructions which we received the 
other day from tho Leader of the House and repeated to-day by the Honourable 
Mr. Sharp, even the official Members who are not Members of the 
Executive Council are conspicuous by their absence. (Hear, hear.) 
(An. Honourahle Memlle,.: Not all.) But let that pass. I stand 
in support of my Bill upon the strength, upon the righteousness 
of my own cause and I do not want any support of those who ~~ gave 
it in 1878 and are to-day prepared to throw us to the wolves of the 
orthodox party. (Laughter.) Now, Sir, I think I have done with the 
members of my own community. 1 have made peace with them .and I am 
perfectly certain that everyone of my friends belonging to the Hindu religion. 
belonging to the Hindu community, to use the expression which the Honour-
able Mr. Rangachariar would prefer, would rally to my support a.nd transmit 
this Bill to the Select Committee. 
I now appeal toO my sympathetic opponents of the Muhammadan persuasion. 

Do yon know that I a.m trying to knock off a few bars from your prison 
bouse? Do you know that in introducing this Bill and including yon 
within its provisions I am liberating you from a bondage (La.ughter) 
and a disability from which you have suffered from ages paRt? 
Do yo know, Sir, that 1 am fighting the battle of freedom and trying to 
emancipate you? You may object to-day but your children and your children's 
children will bless me and my name for having fought in the teeth of the 
opposition of those orthodox people who had not a long vision and did not see 
what will be apparent to a child of future years. You all want Swaraj. Can 
you have, my friends, Swaraj in a divided house. You say, you want the 
settlement of this question and the emancipation not only of this country but 
of the whole world. Have you, by your own conduct, and by your own 
example, qualified yourself to be the redeemer of the world? It has been said, 
by that very acute writer who was at the bottom of the reforms which have 
resulted in the creation of these elpanded Councils (1 mean Mr. Lionel 
Curtis) in his ' Letterl to tlte People of India J  : 
• In India, the Deed for social reform largely ari_ from custom, which haa been crystal-

lieed by deci.ions in the conrte under the rigid legal system which we ourselves introduced 
from the West. . ...... In England, 1 have often heard South Africa branded as the ODe 
~ t  beneath ~ British flag in which maniage bet",een two sectiODS of British ~ ~ 
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was forbidden. What was my surprise, then, on coming to India, to tind that, under & law 
of that counu:r, no legal marliage between members of two different castes could be solem-
nised.' . 

Then a. note of ejacula.tion or exclamation follows. I do not know what 
would have been his surprise if he had known that, even amongst persons ~ 

the same caste, th"re are ~ many as five thousand sub-castes. Only yesterday 
(the Honourable Mr. Bajpai will bear me out), one member of the orthodox 
community assured me that his WRS a decadent community. Some ten years 
ago, they numbered about Vi lakhs .• ]'\ow they number only 1 lakhs and 
have no less than 5,000 sub-castes and these sub-castes do not intermarry. The 
result then is that marriage is confined to half a dozen familie-and such is 
the scramble for boys that people are known to oft'er half their fortune to 
secure eligible hmbands for their daughters. . . 
Now you are the brothers and fathers of your female relations. You have 

~ht  you have sisters. Do you not deplore the fate of your womenfolk 
who are reduced to that condition? Do you not know that in Bengal, since 
the days of Snt:'halata, girls have committed imm(}lation because they were 
afraid thpy were becoming man'iageable, which meant utter ruination to their 
fathers? Do you not pity, I ask the poor parents in Bengal, who for the sake 
of an eligible match for their daughters, have not only to spend all that they 
have but to strain their credit to the utmost, and ihat they and their descen-
dants die in poverty and wa.nt because they say they were  condemned to . 
possess a daughter? Are you prepared to support ~h an institution? 
Have you no pity within your human bosom to uplift the people who suffer from 
these cruel wrongs ? You are sitting here not merely as the representa-
tives of small local constituencies which you represent Y 011 are tt ~ 

here to represent the' spirit of India; and it is crying aloud, crying 
for vengeance a",ooainst these old obnoxious cust{)ms. Rise above these 
petty considerations. Rise above these petty jealousieR. Discard your 
privileges, and act like men, I have been told, Sir, by my Muhammadan 
friends that, under Islamic Law, inter-marriages are permissible and are 
permitted between Muhammadans and Christians and J eWR, but there can 
be no inter-marriage between Hindus and Muhammadans. I ask my 
Muhammadan friends what does that implJ? If marriages are permitted 
between Muhammadans and Christiam; and Jews, where is the marriage 
law to solemnise these marriages? If and ~  there is no marriage 
law in this country, my Bill, if passed into law, will enable you to contract 
marriages permissible under your 8acred Koran. We have been told, and we 
have been told more than once. and. I am surprised, by no ·less a person 
than Rao Bahadur Rangachariar, that, if these marriages are allowed,' I do 
not like it'. Did my friend think that the moment this Bill becomes 
law, I shall lay him by the heels, drag him to the registrar's olfice 
(Laughter), assign to him a wife and drive both of them in a carriage and 
pair, force them to forsake their family gods, to leave their family dwellings 
and to stop all the solemn ceremonies of the orthodox creed? If my 
friend is under that impression, I stand up to disillusion him. He need not 
marry again, unless he likes: and I therefore say that all the lurid 
picture which he has presented to this House of marriages contracted 
under this pernicious and obnoxious la.w which I have the honour to ask this 
House to fiend to the Select Committee, is as good as never passed because it 
is purely optional and permissibl,!l. It jl1aces a new weapon in your armouty, 
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It does not call upon you to use it unless you like. It gives you a new righ t 

but you need not exercise it. This, I submit, is my objection to my friend 
who gives me abundance of individual sympathy but has objections on reli-
gious grounds. So long as those objections remain insurmountable, I may 
assure my Honourable friend that he is at liberty to let this Act alone. It is 
entirely.in his discretion whether he uses it or not; and that is my reply to 
the opposition created by the vivid imagination of some of my friends who 
sit behind me. They say: (you present this-Bill and ask this House 
to send it to the Select Committee. How can it be done? What will happen? 
This has never been done before. How can we do it now?' My 
friends, I deplore the mind from which these words come. I feel that 
they betoken a spirit of irrational tonservatism that lags behind but 
is afraid to go forward or even to look forward. I say to you, my brethren, 
that, if you desire any progress in this country, it can never come unless you 
unite, and union is impossible so long as you remain as you are and 
continue established in an archaic form of society. India in the past was an 
isolated country; it is now exposed to international competition and you will 
not be permitted to live in your own land and will be supplanted by those who 
have the right to live here, because they are better disciplined, more civilized, 
more catbolic in thought and more cosmopolitan in deeds. The ideas of the 
past must be forgotten. I have told you, my friends, and I repeat once more 
that if you value political progress, if you think that Swaraj is close - I w-yself 
think it is-it is necessary that, in your Pilgrim's Progress to the Promised 
Land, you travel united in thought and action. If ClasR fights against class; 
caste against caste and race against race, that time, of which you dream, of 
seeing a U ~  Federation of Indian States, will never come. And even if it 
came, believe me, it would go as quickly as it came. 

Now, Sir, I shall just advert to my friend who represents the Sikh com-
, munity. He has also conscientious objections to the details of 
P.II. this Bill. If I have not misunderstood him, he recognises the 

nooessity of inter-caste marriages. I have already given him the assurance 
that the matter will be laid before the Select Committee and, if my Muham-
madan brethren remain as obdurate as they seem to be, I am not going to 
drive th ~ into t~  reform ~ ~  On these grounds, Sir, I hope that my 
measure will receIve the unammous support of this House and move one more 
step towards the Select Committee. 

Khan Bahadur Sarfaraz Hussain Khan: I should like to ask a 
question. There is no doubt that Dr. Gour has made a very stirring appeal. 
But he has not met my objections. He has used about one hundred of 
sentences but he has not said one word to meet my objection, which is 
based on the text of the Koran. -

Ir. President: Does the Honourable Member wish to ask a question? 
I have already told another Honourable Member that he is not entitled to 
explain his personal position under the guise of A. point of order. 

Dr. H. S. Gour: I shall break my rule once more in the hope of winning 
over ~ t only.tbe ~  but the vote of my ~  on the left. My reply 
to hIS questIon IS that no less a man than the RIght Honourable Ameer Ali, 
I l\Ieglber of. the Privy Council and a dispense( of justice in the Court of final 
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appeai from this country, has adverted to that passage and pointed out that the 
word 'Iman J means 'believer,' i.e., believer in one God; otherwise the 
Prophet would have interdicted inter-marriages between ';Muhammadans and 
Christians and Jews. If the word' Iman J means the true Muslim faith, 
that other passage which says that it is legal to marry a Christian and a Jew 
would be impossible and unmeaning. Therefore I reconcile the two phrases. 
The interpretation of the Doctors of .M nhammadan Law for the last 
1,200 years has been that it means true believer in one God, and therefore 
you will not transgress any written text of the Holy Writ in voting 
for the Select Committee, which I am asking this House to send this Bill 
to. I now move, Sir, that this Bill be sent to the Select Committee. 

Rao Bahadur T. Rangachariar (Madras City: Non-Muhammadan 
Urhan): As my name has been mentioned by the Honourable Member, after 
hearing his reply, I propose t<> continue to be the wolf, and I therefore propose 
to vote against the motion. 

Mr. President. The question is : 

'That the Bill further to amend Act III of 1872 be l'efel'l'ed to a ~ Committee •• 

The Assembly then divided as follows: 

Aiyer,-Sir P. S. Sivaswamy. 
Ayyar, Mr. T. V. Seshagiri. 
Bagde, Mr. K. G. 
Chaudhuri; Mr. J. 
Cotelingam, Mr. J. P. 
Dentith, Mr. A. W. 
Faridoonji, Mr. R. 
GinwaIa, Mr. P.  P. 
Gour, Dr. H. S. 
lswar Saran, Munshi. 
Joshi, Mr. N. M. 
Kabraji, Mr. J. K. N. 
Keith, Mr. W. J. 

Abdul Majia, Shaikh. 
Abdul Quadir, Maulvi. 
Abul Kasem, MauIvi. 
Agnihotri, Mr. K. B. L. 
Bajpai, Mr. S. P. 
Barua, Mr. D. C. 
Bhargava, ~t J. L. 
Bishambhar Nath, Mr. 
'Fai,Yaz Khan, Mr. M. • 
HaJoobhoy, Mr. Mahomed. 
Hullah, Mr. J. 
Hussanally, Mr. W. M. 
Jatkar, Mr. B. H. R. 
Jejeebhoy, Sir Jamsetjee. 

The motion was negatived. 

AYES-25. 

Lindsay, Mr. Darcy . 
• MoCarthy, Mr. F. 
Misra, Mr. P. L. 
Nag, Mr. G. C. 
Percival, Mr. P. E. 
Roo, Mr. C. Krishnaswami. 
Reddi, Mr. M. K. 
Samarth, Mr. N. M. 
Shah ani, Mr. S. C. 
Vishindas, Mr. H. 
Way, Mr. T. A. H. 
Zahiruddin Ahmed, Mr. 

NOES-27. 

Man Singh, Bhai. 
Mudaliar, Mr. S. 
Muhammad Ismail, Mr. S. 
Mukherie.e, Mr. J. N. 
Neogy, Mr. K. C. 
Rangachariar, Mr. T. 
Sarfaraz Hussain Khan, Mr. 
Singh, Bahu B. P. 
Singh, Rana U. B. 
Sinha, Babu L. P. 
Sohan Lal, Bakshi. 
Subrahmanayam, Mr. C. S. 
Wajihuddin, Haji. 

The Assembly then adjourned till Eleven of the Clock ott Tuesday, the 24th 
January, 1922. 
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