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INTRODUCTION

I, the Chairman of Estimates Committee having been authorised by the
Committee to submit the Report on their behalf present this 38th Report on
Action Taken by Government on the recommendations contained in the 31st
Report of Estimates Committee (8th Lok Sabha) on the Ministry of Law &

Justice (Department of Justice) —Pendency of cases in Supreme Court and
High Courts.

2. The Thirty-First Report was presented to Lok Sabha on 17th April,
1986. Government furnished their replies indicating action taken onthe
recommendations contained in that Report by 7th January, 1987. The draft
Report was adopted by the Committee on 9th January, 1987.

3. The Report has been divided into the following Chapters.
(i) Report
(ii) Recommendations that have been accepted by Government.

(iii) Recommendations which the Committee do not desire to pursue in
view of Government's replies.

(iv) Recommendations in respect of which replies of Government have
not been accepted by the Committee.

(v) Recommendations in respect of which replics of Government are
awaited. .

4. An analysis of action taken by Government on the recommendations
contained in the thirty-first Report of Estimates Committee is given in Appen-
dix. It would be observed therefrom that out of 29 recommendations made in
the Report 12 recommendations i.e. about 41.4 per cent have been accepted by
Government and the Committee do not desire to pursue 5recommendations
i.e. about 17.2 per cent in view of the Government replies. Replies of Govern-
ment in respect of 4 recommendations i.e. about 13.8 per cent have not been
accepted by the Committee. Replies of Government in respect of 8 recommen-
dations i.e. about 27.6 per cent are still awaited.

New DELHI CHANDRA TRIPATHI1
March 2, 1987 Chairman
Phalguna 11, 1909(Saka) Estimates Committee
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CHAPTER 1 o
REPORT

1.1 This Report of the Estimates Committee deals with Action Take
by Government on the recommendations contained in their Thirty-First Report
(8th Lok Sabha) on Pendency of cases in Supreme Court and High Coyrts
presented to Lok Sabha on 17th April, 1986.

1.2 Action Taken Notes have been received in respect of 'all t'hc
recommendations contained in the Report. These Notes have been catcgonscd

as follows : '

(i) Recommendations/Observations which have been accepted iij'”;fha
Government :

Sl. Nos. 3, 4, 5, 8, 13, 14, 15, 16, 17, 20, 23, 29
(Total 12 Chapter IT)

(ii) Recommendations/Observations Which the Comi':nitf:c do not desire
to persue in view of Government’s Replies :
Sl. Nos. 9, 10, 12, 21, 25

(Total 5 Chapter IIT)

(iii) Recommendations/Observations in respect of which ’(‘}o{r’efgmglr}g's
replies have not been accepted by the Committee : !
Sl Nos. 1, 2, 11, 19 '

(Total 4 Chapm IV)

(iv) Recommendations/Qbservations in respect of which ﬁnal replws q‘e
still awaited :

Sl. Nos. 6, 7, 18, 22, 24, 26, 27, 28 > rh
(Total 8 Chapter V)

+

1.3 The Committee will now deal with action taken by Government on
some of the recommendations.

Action on Reports dealing with elimination of arrears in Cour't,c

(Recommendation SI. No. 1, Para 1.10)

1.4 The Committee had noted that the Report of Inter-Departmental
Committee which was constituted in 1979 to examine the rccommcnd.auon ‘made

1
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¥
in the 79th Report of Law Commission, received in 1980, wus sent for taking
appropriate action in two batchesto State “Governments/High Courts, one in
May, 1981 and the second in April, 1982. The Committee had thus formed an
impression that Ministry of Law and - Justice had not taken seriously a view of
the observation of the Law Commission that a report dealing with arrears and
‘delay could bear fruit only if prompt action was taken thereon and that such
téport had to be distinguished from other reports dealing with review of a
‘particular enactment. The Committec had therefore ‘desired the Department
of Justice to continue to impress upon other Ministries/Department of the
Government of India to streamline the Acts/Laws administered by them to
. provide speedy justice to the people affected thereby.

1.5 In their action taken reply the Ministry of Law and Justice have
stated :—
““The 79th Report of the Law Commission on ‘Delay and Arrears in High
Courts and other Appellate Courts’ was received by the Government in
May, 1979. It was incumbént on the part of the Government to lay
the report on the Table of the Parliament. Accordingly, it was laid on
the Table of the Rajya Sabha on 28.1.80 and Lok Sabha on 29.1.80.
Thereafter, the report was sent to State Governments and High Courts
on 1.3.80 and 4.3.80 respectively, for appropriate action as the recom-
(it mendations are mainly addressed to them.”

) 1.6 As a follow-up action, an Inter-Departmental Committee comprising

* the ‘officers of the Legislative Department, Department of Legal Affairs and
Department of Justice (at ‘the level of Joint Secretary) was cohstituted to
emmine the recommendations and formulate concrete proposals. The Com~

' mitted serviced by the Department of Legal Affairs gave its report on 18th

' November, 1980. The Committee stated that the recommendations of the Law
Commission were of a general character which were more by way of guidelines
to the presiding officers of the courts and did not call for any legislative or
administrative action on the part of the Government except very few recom-

' mendations where legislative or administrative action was required by the
Central or State Governments,

1.7 The Department of Legal Affairs who serviced the Committee sent
the recommendations of the Law Commission contained in the 79th Report
alongwith the comments of the Commiittee for the views of the State Govern-
ments/High Courts in May, 1981. The Department of Legal Affairs, thereafter,
transmitted the views/comments of the State Governments and High Court for
follow up action in December, 1981 to this Department...............

1.8 The Department of Justice had thus given due attention to these
recommendations by requesting the !State Governments/High Courts and
Central Ministries concerned, for their implementation, from time to time,
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1.9 Noting that there was undue delay in taking action on the report of inter
departmental Committee constituted to examine the recommendations contained in
the 79th Report of Law Commission dealing with arrears and delay in Courts, the
Committee had formed an impression that Ministry of Law and Justice had not
taken seriously the observations made by the Law Commission that a report deal-
Ing with arrears and delays could bear fruit only if prompt action was taken thereen
and that such a report had to be dealt with entirely on different footing as compar--:
ed with other reports dealing with review of a particular enactment. The Commit-
tee are not at all convinced by the reply of the Ministry that Department of Justiee -
had given due attention to these reccommendations by requesting the State Govern-
ments/High Courts and Central Ministries concerned for their implementation from
time to time. The Committce are constrained to observe that the inter-departmental
Committee, which was constituted in 1979 gave its report in Noycmber, 1980 i.e.
after a lapse of almost one ycar and the recommednation of the Law Commission
alongwith the comments of inter-departmental Committee were sent to State
Governments/High Courts for their vicws after a lapse of another 6 manths. The
Commiittee are- of the opinion that the undue delay taken in finalisation of inter-
departmental committee report and in its subsequent commumication to State
Governments/High  Courts was duc to laxity shown by the Ministry of Law in
vigorously pursuing the matter with them. The Committee urge that the Mjnistry -
of Law and Justice should give utmost importance to the implementation of recom-
mendations contained in such reports and ensure that there should not be any mndue.
deélay in taking action on them in future.

Strengthening of Monitoring Cell
(Recommendation Sl. No. 2, Para 1.11)

1.10 The Committee had observed that Ministry of Law and Justice was
not serious in making any objective assessment of the impact of implementing
recommendations of various Committces/Commissions set up in the past for exa-
mining the problems’of mounting arrears in Supreme Court and High Courts.
Attaching great importance to the assessment of the impact of the action taken
on the reports of various committees and Commissions on the, Pendency of Cases
in High Courts/Supreme Court, the Committee had recommended the setting
up of a proper monitoring cell with adequate manpower headed by a senior
officer in the Ministry for pursuing with the State Governments/High Courts
the progress of implementation of the recommendations contained in these
reports, for analysing the feedback and for identifying the problems and
bottlenecks for taking effective steps promptly so as to correct the procedural
deficiencies, if any, found in the monitoring system.

1.11 The Ministry of Law and Justice have in their Action Taken reply stated
that the Joint Conference of Chief Justice, Chief Ministers and Law Ministers of
States held on 31st August—Ist September, 1985 had in its resolution listed out
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the factors of increase.in work/arrears, These were awareness of the rights on the
part. of the citizens, enactment of numerous laws etc. Since the effect of all
these was cumulative, it was difficult to numerically assess the impact of the
iraplementation of the recommcendations contained in the Report...... The views
of-the ‘Fstimates Committee had been brought to the notice of High Courts/
Stasg Governments and they had been requested specifically to intimate the
action . taken by them on each of the recommendations and the impact on
the arrears. The information would be monitored effectively ds desired.

oL 12 The Committee had in their recommendation laid stress over the need
for asscmment of the impact of the implementation of the recommendations made
by various Committee/Commissions over the pendency of cases in Supreme Court
and High Courts and in that context had recommended the setting up of a proper
monitoring ccll in the Ministry for collecting information for effective follow up
action and for removing any bottlenecks. The Committee are unhappy over the
sllence of the Ministry about the desirability of setting up of an effective monitor-
ing cell as recommended by the Committee. This clearly indicates that there is no
chan],e in the sttitude of the Ministry. The Committce reiterate their earlier
mcommcndatlon and urge that an effective monitoring cell with adcquate man-
power headed by the senior officer be immediately set up in the Ministry to ensure
follow up action required’ and for assessing the impact of the reports of the
Coinmittecs)Commissions set up to deal with the problem of mounting arrears of
cases in the Superior Appellate Courts.

Jaswant Singh Commission
(Recommendation SI. No. 5, Para 2.12).

1.13 The Committee had noted that Justice Jaswant Singh Commission sct
up to examine Il.hc question of “‘setting up of benches of HighCourts and on the
general question of having Benches’ submitted its report in April, 1985 and it
was undet consideration of the Cabinet. The Committee had desired for taking
an early decision on the recommendations contained in the Report and for
taking concrete action to set up morc Benches at the carliest.

1.14 In their action. taken reply the Ministry of Law & Justice have
stated :—

*,..The Commigsion submitted its report infour parts on 30th April, 1985.
The Commission, however, could not rcport on the question of Benches
of Gauhati and Karnataka High Court. The report of the Commission
(in four parts) would be placed in Parliament. The Government have
considered the report of the Commission. :

The specific reccommendations made in the report pertainingto the
High Courts of Allahabad, Madhya Pradesh and Madras have to be
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considered by the concerned State Governments. Accosdingly, the
Governments of Uttar Pradesh, Madhya Pradesh and Tamil Nadu
would be requested to consider the Commission’s recommendations and
send their views and comments to the Central Government.

The general recommendations made in the report on the question of
having benches away from the principal seats and the principles and
criteria to. be followed in this regard will be forwarded to all State
Governments. The Government of Karnataka would be requested to
consider its proposal for the establishment of a bench of the Karnataka
High Court in the light of these principles, and send its recommenda-
tions to the Central Government,”

1.15 The Committee note that the report of Jaswant Singh Commission
has since been considered by the Government. The Committee desire that Ministry
of Law & Justice should sent at the earliest the Commission’s recommendations to
all the State Governments simultaneously for their views and necessary action.

Appointment of Judges
(Recommendation Sl. No. 11, Para No. 3.14)

1.16 The Committee had observed that the huge disparity between the
number of sanctioned strength and the number of Judges in position was due
to unduly long time taken in filling up of the vacancies. The Committee had
thercfore desired that as recommended by the Law Commission, necessary
formalities for the appointment of the judges to fill up the vacancies should be
completed by the date on which they occurred so that the position regarding
piling accumulation of arrears might not worsen further.

1.17 The Ministry of Law & Justice in their Action Taken Reply have
stated :—

“The appointments of Judges of the High Courts are made after consul-
tation with the Chief Justice of the High Court, the Chief Minister and
the Governor of the State, and the Chief Justice of India. The process
of consultation, thus, takes time. The Government is taking all possible
steps to fill the vacancies as expeditiously as possible.

The need for taking advance action has been stressed on the Chief
Justice who have been requested that they should initiate the proposals
6 months in advance of the anticipated occurrence of vacancies in
High Courts, and the Chief Ministers were to finalise their recommen-
dations in consultation with the Governors and send them to the Union
Law Minister within one month of receipt of proposals from the Chief
Justices.
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Issuance of fresh instructions laying down strict time schedule is under
consideration.

The Government have taken note of the observations of the Committee
regarding appointment of judges in the High Courts and Supreme
Court.” ' '

1.18 Observing that unduly long time was taken to fill up the vacant posts
of Judges of High Courts, the Committee had recommended that necessary for-
malities for the appointment of Judges should be completed well in advance of the
occurence of a vacancy. The reply of the Ministry that the Government was taking
all possible steps to fill the vacancies expeditiously is vague and inadequate as the
Committee would have appreciated to be informed about specific steps taken in the
matter. Even after a lapse of considerable time, the Ministry was still considering
about the issuance of fresh instruction laying down strict time schedule for fllling
of a vacancy. Th: Committee urge that thc Ministry should give the urgent atten-
tion to the matter it deserves and issue the instructions laying down strict time
schedule without any further delay. The Committee reiterate their earlier recomm-
endation for stream lining the machinery and procedures for ensuring filling up of
the vacancy on the day it occurs and expect that strict adherence to the time
schedule in the appointment of Judges, in consultation with the appropriate autho-
rities, will be observed in future.

Ad Hoc Judges
(Recommendation S1. No. 19, Para No. 4.24)

1.19 In paragraph 4.24 of the Report the Committee had noted that the
proposals received from some of the States regarding appointment of High
Court Judges under Article 224A of Constitution had not been agreed to by the
Union Government despite the accumulation of huge arrears in those courts,
The Committee had therefore recommended for involving the provisions of
Article 224A for appointment of retired Judges liberally, The Committee had
also noted that Ministry of Law & Justice had not been monitoring the impact
of appointment of ad hoc Judges on the actual clearance of arrears of pending
cases, despite the fact that ad hoc judges had been assigned to dispose of specific
number of cases during their fixed tenures. The Committee had therefore desired
that the monitoring Cell in the Ministry should have been adequately strengthe=
ned to get regular statistics regarding the number of cases actually disposed of
by the adhoc judges for making periodical review and real assessment of the
efficacy of the procedure for appointment of retired judges under Article 224A.

1.20 The Ministry of Law and Justice have in their Action Taken reply
stated :—

“The Government is of the view that appointment of retired judges in the



7

High Courts under Article 224A of the Constitution may be restored
to only after the existing vacancies of judges in the High Courts have
been filled in and the strength of the High Courts has been suitably
increased. On the basis of review of workload, increase in strength of
Judges in several High Courts has already been agreed to, and the
Chief Justices and Chief Minister have been requested to send proposals
for filling up thesc ncwly agreed posts as well. The obscrvations of the
Estimatcs Committee regarding strengthening of the Monitoring Cell of
the Department of Justice to enable it to gather statistics about the
number of cases actually disposed of by the retired judges (Who are
appointed as adhoc judges of High Courts) and assess the efficacy of
this procedure in the matter of clearance of arrears, have been noted.”

1.21 Noting that filling of existing vacancies of judges in the High Courts was
taking unduly long time due to complex procedure forselection of judges, the Com-
mittee had recommended that provisions of Article 224A of the Constitution should
be invoked more frequently for utilisation of the services of retired judges for clear-
ing the arrears. The reply -of the Ministry that Government was of the view that
aprointment of retired judges might be resorted to only after the existing vacan-
cies of judges in High Courts had been filled, forces the Committee to come to the
conclusion that Government are not responsive to any constructive proposal for
reducing the arrcars in High Courts. The Committee reiterate their recommenda-
tion that services of retired judges should be utilised until the exisﬁng vacancies
are filled up wherever in practical terms this is likely to take long time resulting

in increase in pendency of cases.

1.22 In their rccommendation the Committee had emphasised the need for
monitoring the impact of appointment of ad hoc judges in different High Courtsover
the actual clearance of arrears as the ad hoc judges had been assigned to dispose of
specific number of cases during their fixed tenure. The reply given by the Ministry
that the observation of the Committee regarding the strengthening of the monitoring
cell had been noted, indicates that the matter has not been given the serious atten-
tion it deserved. The Committce reiterate their earlier recommendation that there
should be adequate machinery to take stock of and exercise regular checks on the
cases actually dispased of by the ad hoc judges and to assess the impact of appoint-
ment of ad hoc judges on reducing the arrears of cases in Superior Cowrts.

Implementation of recommendations

1.23 The Committee would like to emyhasis that thoy attach the greatest
importance to the implementation of the recommendations accepted by the Govern-
ment. They would, therefore, urge that Government should ensure expeditious
implementation of the recommendations accepted by them. In case where it is not
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possible to implement the recommendation in letter and spirit for any reason the
matter should be reported to the Committee in time with reasons for non-imple-
mentation.

1.24 The Committee also desire that final replies in respecf of the recom—
mendations contained in Chapter V of this report may be furnished to the Commit
tee within a period of 3 months.



CHAPEER 11

RECOMMENDATIONS/OBSERVATIONS WHICH HAVE
BEEN ACCEPTED BY GOVERNMENT

(Recommendation S1. No. 3, Para 1.12)

Since the Law Commission has been asked to go into this matter again,
the Committee hope that action taken on the recommendations made by various
Committees/Commissions in the past and the results of the implementation
thereof would be of great help to the Commission in recomimending solutions to

tackle the problem effectively..

Action Tdcen

The views of the' Committee have been duly brought to the notice of the
Law Commission who have been entrusted with a study of the Judicial Reforms
and make recommendations.

[Department of Justice U.O. No. 40/16/85-Jus(M) dated the 14th October,
1986].

(Recommendation Sl. No. 4, Para 2.11)

The Constitution of India provides that there shall bea High Court for
cach State and that Parliament may by law establish a common High Court
for two or more States or for two or more States and a Union Territory. In pur-
suance of this provision there are at present 18 High Courts for 22 States and
9 Union Territories. Out of them only 5 High Courts, namely, the High Courts
of Allahabad, Madhya Pradesh, Patna, Rajasthan and Bombayhave 8 permanent
Benches at other places in‘the respective States. Bombay and Madhya Pradesh
High Courts have two permanent Benches each while Allahabad, Patna and
Rajasthan have one Bench each. From thc available statistics the Committee
find that in almost all the High Courts there is heavy accumulation of pending
cases that have piled up over the years, At least, in 5 High Courts the magni-
tude of pendency has crossed over the figure of one lakh which is not only
alarming but distressing. The position in Allahabad High Court particularly is
arccord of its own as more than 2,42,000 cases were pending there as on
30.6.1985. The Committee are distressed to note that very little has been done
by the Government to tackle this problem which by now has assumed serious
proportions. What is worse is that each year there is increase in the pendency.
Except for Karnataka where the pendency decreased from 96,764 as on

9
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31.12.1984 to 91,510 as on 30.6.1985 and Rombay where the pendency went
down by about 1,0C0 in the same poriod, the pendency has increased by more
that 13,000 in Allahabad, nearly 7,000 in Andhra Prodesh, 5000 in Culcutta,
6,000 .in Delhi, 14,000 in Kcrala and a little less than 26,000 in Madras High
Courts. No doubt the Government has been appointing Committees and Com-
missions periodically to go into this matter which have been making various
recommendations. The fact that there has been no improvement in the situa-
tion makes the Committee to believe that either there has been tardy imples
mentation of the recommendations of these Committees/Commission or the
root of the discase has not yet been diagnoscd. The Committee are firmly of
the view that if the present trend of accumulation of arrears is not arrcsted, the
situation will completely go out of control and shake the very roots of rule of
law in the country whose survival depends upon the speedy administration of
justice. Therefore, to meet the situation as it stands at present some drastic
steps are necessary. The Committee feel that as a first step it is necessary to
ensure that disposal of cases in each High Court keeps pace with the number
of cases instituted each year. The sccond step needed as to clear the arrears. In
the opinion of the Committce there is nced for having more High Courts and
if that is done, there would at least be no addition to the pendency of cases.

Action Taken

In the Conference of Chief Justices held in February, 1985, the Law
Minister asked the Chief Justices to review the strength of their High Courts
on the basis that no civil case should be pending for more than two years-and
no criminal case for more than one year cfter its filing. Huovirg regard to the
workload in the High Courts, an assessment was made of the requirement of
Judges (permanent Judges and Additional Judges) inthe High Courts for the
purpose of disposing of the institutions and clearing the arrears. It was found
that the Judge strength of all the High Courts, except Sikkim High Court,
needed to be augmented in order to achieve the aforesaid objective,

Decision to create the requisite number of new posts of Judges/Additional
Judges in 3 High Courts, namely, Himachal Pradesh, Gauhati and Punjab &
Haryana High Courts, had alrcady been token. The Chief Ministers and Chicf
Justices concerned with the remaining 14 High Courts were addressed by the
Union Minister'of State for Law and Justice in June-July, 1985 with the request to
consider the creation of the rcquisite number of new posts of Judges/Additional
Judges in High Courts in order to achieve the aforecaid objcctive. The Chief
Ministers and Chief Justices had, of course, totake into consideration such
relevant aspects like the availability of accommodation for the courts and of
residertial accommodation for the Judges, the feasibility of filling up carly the
vacancies that would arise by raising the strength, etc. Proposals for creation of
new posts have since been received from most of the State Governments and it
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has been decided in principle to create 83 new. posts from the dates they are
filied in. Of these, six new posts have since been formally created. As on
4.9.1986" decision exists for the formal creationof 77 posts of Judges/Additional
Judges in 15 High Courts. Proposals for creation of four more new posts has
been received from Delhi High Court and the same is under consideration.
Proposals for creation of more posts are awaited from the concerned State
Governments in respect of High Courts of Allahabad, Madras, Orissa gnd
Patna, but as has becn stated earlier, several other factors may be coming in
the way of Chief Ministers in recommending creation of more posts.

Regarding the need for having more High Courts in the country, it may
be stated that at present Gauhati High Court is common to all the. North-
Eastern States and Union Territorics. A proposal that all the States in the
North=East region viz. Assam, Manipur, Tripura, Meghalaya, Nagaland and
Mizoram may have separate High Courts, and a permanent Bench of one of
High Courts may be established in Arunachal Pradesh is being considered by
the Government. The Punjab and Haryana High Court is common to the States
of Punjab and Haryana and the Union Territory of Chandigarh, after Chandi-
garh is transferred to Punjab, the formation of a separate High Court for
Haryana has been agreed to in principle. After these proposals have been given
effect to, all the States in the country will have separate High Courts. The
jurisdiction of some of thesc High Courts will continue to extend to certain
Union Territories. Of Union Territorics in the country as present, Delhi is
having a scparate High Court and the principal seal of Punjab & Haryana
High Court is located in the Union Territory of Chandigarh. Apermanent Bench
of the Bombay High Court is functioning at Panajiin the Union Territory of
Goa, Daman & Diu. A Circuit Bench of Calcutta High Court visits Port Blair in
the Andaman & Nicobar Islands. It may be neither necessary nor feasible to
have separatc High Courts for the Union Territories of Dadar & Nagar Haveli,
Lakshadweep and Pondicherry.

1t appears that the Estaimates Committee have in mind recommending
more judge: in High Courts rather than more High Courts in the country for
checking increase in arrcars, Having more judges in High Courts will
be more effective than having more High Courts from the point of view of clear-
ing arrears, since some of the High Courts for the north-east States and Sikkim
will not have adequate work-load. However, the position regarding both
aspects has been explained above.

{Department of Justicc U.O. No. 40/16/85-Jus (M) dated the 14th OC:gIEE]r.

(Recommendation SI. No. 5, Para 2.12)
The Committee understand that Justice Jaswant Singh Commission which
went into the question of “setting up of Benches of High Courts and on the gene~
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ral question of having Benches” has submitted its report in April, 1985 and its
report is still under consideration of the Cabinet. The Committee feel that a very
early decision should be taken on the recommendations contained in the report
of Justice Jaswant Singh Commission and concrete action taken to set up more
Benches at the earliest.

Action Taken

Government appointed a 3—member Commission under the Chairmanship
of Shri Jaswant Singh, retired Judge of the Supreme Court, in September, 1981
to consider all aspects arising out of the demand for the constitution of a
Bench of the Allahabad High Court for the Western Districts of Uttar Pradesh
and the various aspects of the recommendations made by the Government of
Uttar Pradesh. The terms of reference of the Commission were enlarged in
December, 1983 and it was asked to report also on all aspects of the general
question of having Benches of High Courts away from their principal seats and
on the broad principles and criteria to be followed in this regard as well as on
the specific proposals referred to the Government of India by the concerned
State Governments for establishment of permanent Benches of the High Courts
of Gauhati, Karnataka, Mudhya Pradesh and Madras. The Commission sub-
mitted its report in four parts on 30th April, 1985. The Commission, however,
could not report on the question of Benches of Gauhati and Karnataka High

Court. The report of the Commission (in four parts) would be placed in Parlia-
ment.

The Government have considered the report of the Commission. -

The specific recommendations made in the report pertaining to the High
Courts of Allahabad, Madhya Pradesh and Madras have to be considered by the
concerned State Governments. Accordingly, the Governments of Uttar Pradesh,
Madhya Pradesh and Tamil Nadu would be requested to consider the Commis-
sion s recommendations and send their views and comments tothe Central
Government.

The general recommendations made in the report on the question of hav-
ing benches away from the principal seats and the principles and criteria to be
followed inthis regard will be forwarded to all State Governments. The
Government of Karnataka would be requested to consider its proposal for the
establishment of a beneh  of the Karnataka High Court in the light of these
principles, and send jts recommendations to the Central Governmpent,

[Department of Justice U.O. No. 40/16/85-Jus (M) dated the 14th Octobc;,
1986].

(Recommendation Sl. No. 8, Para 3.11)
The Committee note that the strength of the Judges of the Supreme Court,
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is at present 17 (excluding the Chief Justice of India). This numberis nowsought
to be increased by 8 judges by the Supreme Court (Number of Judges) Amend-
ment Bill, 1985. This Bill was introduced in Lok Sabha on 19.8.1985 on the re-
commendations of the Chief Justice of India. It was passed bytheLokSabha on
22.8.1985 and is now pending in Rajya Sabha. The Committee also note that
there is no fixed criteria for determiningthe Judgesstrength of the SupremeCourt.
As stated by the Chief Justice of India, the proposed increase of 8 Judges would
ensure that the current rate of disposal matches the current rate of fresh insti-
tution of cases. The Committee are not aware whether in fixing the strengh of
the Judges, notice has also been taken of the fact that frequently Supreme
Court Judges are required to preside over one or the other Committee/Commis-
sion appointed by the Government and during that period their normal work
is disrupted. The Committec, joining with the Chief Justice of India, hope
that the desired results would follow after the augmentation of strengh of
Judges in Supreme Court. The Committee also feel that the Department of
Law and Justice should have impressed upon the Department of Parliament-
ary Affairs to arrange priority of legislative business in such a way that the
Supreme Court (Number of Judges) Amendment Bill was enacted into law soon
after it was passed by Lok Sabha.

Action Taken

While recommending the increase in the sanctioned strength of Judges in
the Supreme Court from 18 to 26 inclusive of the Chief Justicc of India, the
former Chief Justices envisaged the following pettern of sittings for expeditious
disposal of cases and to ensure that the present rate of disposal matches the
current rate of institution of cases :

No. of Judges

(i) One Constitution Bench 5

(ii) A Bench for Labour and Service cases 3

(iii) A Bench for Tax, Excise and Customs 3

cases

(iv) Two Benches of 3 Judges each for Civil 6
cases and Election appeals

(v) A Bench for Criminal cases 3

6

(vi) Two Benches of 3 Judges each for
admissions '

———

26
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A Bill to amend the Supreme Court (Number of Judges) Act of 1956, for
giving effect to the proposal of the Chief Justice of India, was passed by Lok
Sabha on 22.8.1985. The Minister for Law and Justice thereafter addressed the
Minister for Parliamentary Affairs thrice, rcquesting him to arrange early
consideration of the Bill by the Rajya Sabha. The Bill was passed by the Rajya
Sabha on 23.4.1986 and assented tc by the President on 9.5.1986. Accordingly
the sanctiqned strength of Judges in Supreme Court is now 26 Judges, including
the Chief Justice of India.

[Department of Justice U.Q. No. 40/16/85-Jus(M) dated the 14th Qctober,
1986].

(Recommendation Sl. No. 13, Para 3.16)

The Commission hope that in view of the proposed increase in the stren-
gth of the Judges of the Supreme Court, Bill for which as passed by Lok Sabha
is already with Rajya Sabha, Government have already drawn out a plan to fill
up the newly created vacancies Without any loss of time. -

Action Taken

The matter regarding filling up the vacancies of Judges in the Supreme
Court is under active consideration of the Government in consultation with the

Chief Justice of India.

[Department of Justice U.O. No. 40/16/85-Jus(M) dated the 14th October,
: '19861.

(Recommendation Sl. No. 14, Para 4.9)

The Constitution of India lays down that every Judge of the Supreme
Court shall be appointed by the President by warrant under his hand and seal
after consultation with such of the Judges of the Supreme Court and of the
High Courts in the States as the President may deem necessary for the purpose
and shall hold office until he attains the age of sixty-five years : Provided that
in the case of appointment of a Judge other than the Chief Justice the Chief
Justice of Tndia should always be consulted. Similarly in regard to judges of
High Courts, the Constitution provides that cvery Judge of a High Court shall
be appointed by the President by warrant under his hand and seal after consul-
tation with the Chief Justice of India, the Governor of the State and in case
of appointment of the Judge other than the Chief Justice, the Chief Justice of
the High Court.

Action Taken

The above observation of the Committee describes the constitutional
consultations to be done in the matter of appointment of Judges of the Supreme
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Court and the High Courts. Nc wcction is requircd on this observation which
is based on the provisions of Articles 124(1) and 217(1) of the Constitution of

India.

[Department of Justice U.O. No. 40/16/85-Jus(M) dated the 14th October,
\ ' 1986].

(Recommendation SI. No. 15, Para 4.10)

The Committee were informed that in the past several methods of sele-
ction of Judges were considered but the present Constitutional scheme and the
method of appointment of Judges has been found to be basically sound.

Actien Taken

This obscrvation does not call for any action to be taken by the
Government,

[Department of Justice U.O. No. 40/16/85-Jus(M) dated the 14th Octocer,
1986).

(Recommendation Sl1. No. 16, Para 4.11)

The Committee however note that the actual appointment of judges of
Supreme Court/High Courts has been taking unduly long time. For example
in the Supreme Court wherc agencies involved for consultation are comparati-
vely less, the names for vacancies occurring on 15.11.80 and 16.1.1981, were
approved and notified only on 9.3.1983 i.e. after a period of more than two
years. In case of High Courts the position is even worse e.g. in Madras High
Court the vacancy which occurred on 29.12.1981 was filled only on 12.11.1985
i.e. after a period of almost four years. The position in other High Courts is
no better. '

Action Taken

The Government has taken note of the above observations of the.
Committee regarding appointment of Judges in the Supreme Court and High
Courts.

_[Department of Justice U.O. No. 40/16/85-Jus(M) dated the 14th October,
1986].

(Recommendation SI. No. 17, Para 4.12)

The Committee recommended that the matter be considered at the appro-
priate highest level (viz;, Chief Justice of India, Chief Justices of High Courts,
Chief Ministers and Law Ministers) in order to simplify the procedural formali-
ties, The procedure be so streamlined that the selection and the appointment of
the Supreme Court/High Court Judges is synchronized with the actual occurrence
of the vacancies,
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Aciion Taken

The matter of filling up the vacancies of Judges in High Courts and
Supreme Court has been considered. With the procedural improvements
envisaged, it is hoped that apppointments would bc made as soon as the
vacancies occur,

[Department of Justice U.O. No. 40/16/85-Jus(M) dated the 14th 0ctol:;cr,
’ 1986].

(Recommendation S1. No. 20, Para 4.33)

The Committee note that there were 60 vacancies (as on 3.2.1986) of jud-
ges in various High Courts lying unfilled. In addition Government had sanctio-
ned 83 additional posts on different dates from October, 1982 to January, 1986
but these posts were also lying vacant. The Committee were informed that a
working norm of 650 main cases per Judge per year or average actual disposal
during the preceding three years Whichever was higher  was the basis adopted
for determining strength of ad hoc judges. The Committee note that apart from
the sanctioned . strength of Judges which some High Courts have lesser number
than the required; a major factor contributing to accummulation of arrears was
unduly long delays in filling up the vacancies of Judges. The Committec further
note that the most important rcasons for long delays in filling the vacancies of
Judges, Permanent or additional, in High Courts was due to delay taking place
in the process of consultation and time taken by concerned authorities in send-
ing the proposals to the Ministry of Law and Justice and also in their actual
acceptance of appointment. The Committee cannot but deprecate the lackadai-
sical attitude and scant respect being shown to the whole process of administra-
tion of Justice by the concerned authorities. Had the 143 vacancies been filled
in time, then according to the norms laid down, it would have resulted in reduc-
tion of pending cases by about 92,950 per year. The Committee recommend that
Ministry of Law and Justice should hold discussions with all concerned at the
highest level and lay down strict time schedules for various stages right from
intimation about the vacancy and inviting names for filling it up (which should
be at least six months in advance of occurrence of the vacancy), sending of pro-
posal by the State Government (Which should be at least three months in adva-
nce of the occurrence of the vacancy) consideration of the proposal and notifying
the appoinment (which should be latest by the end of the first week after occur-
rence of the vacancy) so that the vacancies in High Courts are filled up within
one week of occurrence of the vacancies. The Committee are of the firm view
that unless the present process of consultation which looks so simple by plain
reading of article 127 and. 217 of the Constitution, but which has been made
very complex and time consuming. for finalising the names of Judges for appo-
intment is reoricnted with rigid pcriod laid down for completion of various
stages things are not likely to improve. In case of failure of the State Govern-
ment to send the proposals within the fixed time schedule, the President should
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have the power to make the appointment on the advice of the Central Govern«
ment. The Committee recommend that the Ministry of Law and Justice should
arrange the matter being seriously discussed at the highest level of the Union
Government in association with other agencies involved so that the seriousness
of this matter which it deserves, is brought home to all concerned for evolving
a process of consultation that eliminates the present delays effectively.

Action Taken

The need for taking advance action had already been stressed on the
Chief Justices who had been requested that they should initiate the proposals 6
months in advance of the anticipated occurrence of vacancies in High Courts
and the Chief Ministers were to finalise their recommendations in consultation
with the Governors and send them to the Union Law Minister within one month
of receipt of proposals from the Chief Justices. Issuance of fresh instructions
laying down strict time schedule is also under consideration.

[Department of Justice U.O.No. 40/16/85-Jus (M) dated the 14th October,
1986}.

(Recommendation SI. No. 23, Para 6.5)

There is no denying the fact that the conditions of service of the Judges
of the Supreme Court/High Courts are not attractive enough to attract talented
persons with long experience in legsl field to accept judgeship. In this regard
the Committee note the statement made and published in a number of news-
papers by the Chairman of the recently appointed Law Commission that the
list of people saying ‘““no” to offers of High Court Judgeship was far more than
those saying “Yes”. The Committee are of the considered view that the salaries
and conditions of service of the higher Judiciary should be commensurate with
the dignity of the august offices occupied by them. The Committee recommend
that the salaries and conditions of service of the judges of the Supreme Court
and High Courts should be reviewed keeping all aspects in view so that these
do not act as deterrent to attract the best available talent in the country. The
Committee also recommend that to relieve the judges of the work-load the
services of the Research Assistants/Officers having specialised knowledge
of law may be made available to them to assist the judges in the discharge
of their onerous duties. The Committtee need hardly stress that there should
be uniformity in the rules governing the conditions of service etc. of
the judges in various High Courts and in order to achieve this the Ministry of
Law and Justice should frame model rules and impress the need for uniformity
of such rules in the Joint Conference of Chief Justices, Chief Ministers and
Law Ministers of States,
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Action Taken

The salaries of the Judges of the Supreme Court and High Courts have
been considerably increascd with effect from 1.4.1986 by the Constitution (54th)
Amendment Bill, 1986 which has been passed by both the Houses of Parliament
on 14, 8. 1986. Substantial improvements have also been made in their service
conditions by the High Courts and Supereme Court Judges (Conditions of Ser-
vice) Amendment Act, 1986 (Act No.38 of 1986). The rules framed under the
Acts governing the condition of srevice of Judges of the Supreme Court and
High Courts are also being amended to further improve their travelling allow-
ances and other conditions of service.

The proposal for providing the services of Research Assistant/Officer hav-
ing specialised knowledeg of law to assist the Judges in the discharge of their
onerous duties has been brought to the notice of all State Governments/Union
Territory Administrations for their consideration. In respect of the Supreme
Court there is already a proposal under consideration for creation of a post of
Law Assistant for the Chief Justice of India. After a decision is taken in this
regard, the question of providing Research Assistants/Officers/Law Assistants
to the Judges of the Supreme Court will be considered by the Government.

The following rules framed under the High Court Judges (Conditions of
Service) Act, 1954 and the Supreme Court Judges (Conditions of Service) Act,
1958 are applicable uniformally to the Judges.

(i) The High Court Judges Rules, 1956.
(ii) The Supreme Court Judges Rules, 1959
(iii) The High Court Judges (Travelling Allowance) Rules, 1956.
(iv) The Supreme Court Judges (Travelling Allowance) Rules, 1956.

[Department of Justice U.0.No0.40/16/85—Jus(M) dated the 14th October,
1986].

(Recommendation Sl. No. 29, Para 7. 30)

The Committee are surprised to note that review of the number of Court
holidays/working days being observed in superior Courts had not been considered
necessary for the last almost 27 years. They were informed that it was only in
1959 that some study was last conducted and instructions issued that the
number of working days of High Courts may not fall below 210. The Commi-
ttee need hardly stress that the position of pendency has since acquired gigantic
proportions and multi-pronged attack is required to be made to liquidate the
arrears. The Committee feel that in the present day context an immediate
review of the number of working days of the Supreme Court and High Courts
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may be undertaken in consultation with all concerned and to bring about uni-

formity in this regard in various High Courts, the number of working days may
be incorporated in the statute.

Action Taken

The observations of the Estimates Committee were brought to the notice
of the Chief Justice of India for his comments. The Chief Justice of India
informed that the Supreme Court was already having 220 working days (includ-
ing saturdays) as against 210 working days suggested by the Home Ministry in
1959. However, having regard to the pendency of cases, the Supreme Court has
decided to add 2 more working days and to fix the number of working days at
222. The Chief Justices of High Courts have also been requested to review the

number of working days, in the light of the decision taken by the Supreme
Court.

[Department of Justice U.O. No. 40/16/85-Jus(M) dated the 14th October,
1986).



CHAPTER 111

RECOMMENDATIONS/OBSERVATIONS WHICH THE COMMITTEE
DO NOT DESIRE TO PURSUE IN VIEW OF
GOVERNMENT'’S REPLIES

(Recommendation S1. No. 9, Para 3.12)

The Committee also take note that the Law Commission and recommend-
cd that the permanent strength of each High Court should be fixed had reviewed
keeping in view the average institution during the preceding three years. The
Committee, however, recommend that the permanent strength of Judges of the
Supreme Court/High Courts should in the normal course be re-fixed after a five-
yearly review of average number of cases instituted and disposed of. Action
should also be taken simultaneously to review the strength of supporting staff
and providing other facilities to the Judges.

Action Taken

The strength of permanent Judges required in a High Court is calculated
on the basis of average institution of main cases during the last 3 years, using
the norm of disposal of 650 main cases per year per Judge or the actual average
disposal per year per Judge whichever is higher. The strength of Additional
Judges is calculated with reference to the number of main cases pending for .
over 2 years, using the same yardstick. This exercise is usually undertaken every
year after receipt of data from High Courts, and a statement showing the requi-
red strength of Judges/Additional Judges in each High Court is prepared. For
refixing the Judge strength of High Courts, at times proposals are initiated by
the concerned State Governments, while generally concerned State Governments
arc addressed by the Central Government to consider the necessity of augment-
ing the Judges strength of their High Courts. Such reviews are done as and
when the need for increasing the Judge strength is felt by the State or Central
Government. As the expenditure on High Courts is met out of the Consolidated
Fund of the concerned State, the Judge strength of a particular High Court
could be increased only with prior consent of the concerned State Government.

The recommendation that the permanent strength of Judges of the High
Court should in the normal course be rcfixed after a five~yearly review of aver-
age cases instituted and disposcd of may not be realistic because the fixation of
strength of Judges should be a matter of constant review. Moreover, certain
State Governments may come up for increasing the Judge strength of the con-
cerned High Courts before completion of the S-year period and it may not be

20
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advisablc,o defer consideration of the proposal till the completion of the pres-
cribed $-year period. Present practice may, therefore continue as increase in
Judges strength of High Courts is agreed to whenever necessitated by workload,
and such flexibility in approach is desirable.

Perhaps, what the Estimates Committee have in view is that the judge
strength of a High Court should be reviewed on the basis of average institu-
tions during the preceding five years, instead of preceding three years as at
present. If this be so it is felt that it would be more realistic to assess the requ-
irement of Judges on the basis of data relating to a recent period (like preced-
ing 3 years) rather than a longer period (like preceding 5 years).

In so far as the Supreme Court is concerned. Article 124(1) of the Consti-
tution of India provides that ‘‘there shall be a Supreme Court of India consis-
ting of the Chief Justice of India and until Parliament, by law, prescribes a large
number, of not more than 7 other Judges”. The Parliament enacted the Supreme
Court (Number of Judges) Act, 1956 which raised the strength of Judges of the
Supreme Court from 7 to 11, besides the Chief Justice of India. This Act was
amended in 1960 to increase the strength to 13, and Again in 1977 to increase
it to 17 (excluding the CJI). The Chief Justice of India proposed in February,
1985 having regard to the increasc in institution of cases in the Supreme Court
over the last few years, that the strength of the Supreme Court should be
increased from 18 to 26; he stated that by doing so, the disposals would match
the institutions in the Supreme Court. The Act has been recently amended to
raise the strength of Judges to 26 (inclusive of the CIT). As in the case of judge-
strength of the High Courts, the requirement of Judge in the Supreme Court is
a matter to be reviewed as and when the need is felt in consultation with the

CJ1, and it may not be feasible or desirable to fix any periodicity of such
reviews. '

[Department of Justice U.O. No. 40/16/85-Jus(M) dated the 14th October,
1986].

(Recommendation Sl. No. 10, Para No. 3.13)

The Committee note that for years together the Supreme Court did not
have the full complement of Judges as per sanctioned strength and the position
improved only im 1985 when it had the full strength of 17 Judges. However,
as on 1.2.1986 out of the sanctioned strength of 17 Judges, only 14 were in
position. Since the filling up of vacancies in the Supreme Court is done by
the Central Government in consultation with Chief Justice of India, the
Committee feel that appointment of Judges to fill the vacancies in the Supreme
Court had not been receiving the urgent consideration it deserved and Govern-
ment cannot escape the responsibility for a situation where a large number of
cases have piled up in the Supreme Court during these years, the vacancies of
judges being a contributory factor for that. In fact now a Bill is pending before
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Rajya Sabha for increasing the strength of Supreme Court Judges %‘tl& exclu-
ding the Chief Justice to copc up with the increased work. The Law Commi-
ssion in its 79th Report had suggested certain measures to fill up the vacancies
in High Courts immediately they arose. On the same lines proposals for
filling up vacancies which were to arise on retirement of Judges of Supreme
Court could have been initiated six months in advance of the occurrence of the

vacancy and appointment of a new incumbent effected from the day following
the occurrence of vacancy.

Action Taken

The Government has taken note of the above observations of the Commi-
ttee regarding appointment of Judges in the Supreme Court.

[Department of Justice U.QO. No. 40/16/85-Jus(M) dated the 14th October,
1986).

(Recommendation Sl. No. 12, Para 3.15)

This aspect of the matter, if allowed to continue, could be interpreted as
deliberate denial of speedy and less costly justice to the litigants. Therefore,
in Committee’s opinion, ways and means have to be found out to replace the

present procedure for appointment of Judges if it results in inordinate delay in
their selection as appointment.

Action Taken

The Government is of the view that the existing method of appoitment
of Judges of the High Courts and Supreme Court is basically sound and does
not require 4ny substantive change. The Government is, however, taking all
possible steps to fill up the vacancies as expeditiously as possible.

[Department of Justice U.O. No. 40/16/85-Jus(M) dated the 14th October,
1986].

(Recommendation Sl. No. 21, Para 5.8)

The Committee are perturbed to note that number of cases perding in
Supreme Court has risen from 36,293 as on 31 December, 1980 to 1,66,319 as
on 31 December, 1985 i.c. by 458 per cent. The number of cases pending in
all High Courts which was 6,68,516 at the end of 1980 has risen to the astro-
nomical figure of 13,23,717 as on 30 June, 1985i.c. by 198 per cent. The
Committee further note that the number of cases pending in the Supreme Court
for over a period of 15 years was more than hundred. The Committee also
note that in the High Courts out of a total of 13,23,719 cases pending as on
30.6.1985, 2,32,492 cases were pending for more than 5 years and 32,844 were
pending for more than ten years.
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Action Taken

The Registries of the Supreme Court and High Courts have intimated the
following steps taken to reduce pendency :

Supreme Court

LR . e . . .
“(i) Priority is given to certain matters;
(ii) Miscellaneous matters are fixed daily;

(iii) Writ petitions with identical questions are grouped together and
batches running from 50 to 100 matters are listed together for
‘hearing;

(iv) Other matters involving identical questions are also identified from
time to time and put together and efforts are made to see that such
groups are disposed of early;

(v) The Supreme Court Rules were revised in 1966 providing for printing
of records under its own supervision. As that was also taking quite
sometime, the Court, of late, has started wherever possible, dispen-
sing with the preparation of records, and hearing the appeals on
Special Leave Paperr-Book itself, after the parties have filed their
counter affidavits and affidavits in reply;

(vi) To save the court’s time, the Honble the Chief Justice of India is
taking mentioning after Court’s hours, which were previously taking
at least about one hour;

(vii) In Criminal Appeals, Counsel for the Appellant is required to file
cyclostyled record to save time in getting it printed, so that the
matters could be heard early;

(viii) The Supreme Court Rules have been amended empowering the Hon
‘ble Judge in Chambers and the Registrar to dispose off certain
types of matters, which were previously being listed in the Court.
This has been to save the Court’s time.

(ix) Specialized benches are constituted to list particular type of matters
relating to that branch of law, in which the Hon’ble Judges constitu-
ting the specialized Bench are experts. This enables the Specialized
Bench to dispose off such matters expeditiously.

HIGH COURTS
(a) Cases involving common questions are being grouped.,
(b) Matters fixed for Learing by giving short returnable date.
(c) Dispensing with printing of records.
(d) Expcditing and giving priority to matters under certain Acts.

[Department of Justice U.Q.No. 40/16)85/-Jus(M) dated the 14th Oc}ggg.
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(Recommer.dation Sl. No. 25, Para No. 7.12)

Benefits of installation of Computers, Data Processors and other modern
electronic cquipments for disposal of cases in Courts cannot be over emphasised.
However, installation of the modern cquipments would require more funds by
State Governments and the Committee are not sure whether all the States
would be in a position to meet this burden from their own resources. The
Committee, therefore, recommended that the Ministry of Law and Justice
should consider the feasibility of giving capital grants in deserving cases of
States for installation of modern office equipment including data processors/
computers in the High Courts. Committee desire that a beginning be made in
this regard by providing financial assistance by the Central Government for
installation of Computers etc. in High Courts having very high pendency of
cases and computers may be similarly installed in other High Courts within a
limited time frame.

Action Taken

Pursuant to the suggestion of the Chief Justice of India for strengthening
court management and administration, Telex Machines have been installed in
various High Courts. for immediate communication of orders passed by the
Supreme Court and other information from the Supreme Court to the High
Courts and vice versa.

As regards introduction of computers, Chief Justice of India has con-
stituted a Task Force for considering the appropriatc methodology by which
computer technelogy could be introduced in court management and administra-
tion. As soon as the Task Force submits its report, the same will be examined
by the Government for introduction of a computer in the Supreme Court. The
report of the task force will also be sent to the State Governments for their
guidance in the matter of introduction of computers in their High Courts.
Meanwhile the State Governments/High Courts have been addressed to report
the details of proposals, if any, for installation of computers and other modern
equipments in the High Courts.

Department of Justice U.O.No. 40/16/85-Jus(M) dated the 14th October,
1986).



CHAPTER IV o L

RECOMMENDATIONS/OBSERVATIONS IN RESPECT OF WHICH
REPLIES OF GOVERNMENT HAVE NOT BEEN ACCEPTED
BY THE COMMITTER :

(Recommendation Sl. No. 1, Para No. 1.10)

The Committee note that several Committees and Commissions have
been set up in the past to examine the problem of mounting arrears of cases m
the Supreme Court and High Courts. The Committee further hote that the
Report of one such Committee viz. Inter-Departmental Committee ‘Which was
constituted in 1979 to examine the recommendation made in t‘he 79th report
of the Law Commission, received in 1980, was Sent for taking appropriate
action in two batches to State Governments/High Courts, one in May, 1981
and th,c second in April, 1982. This leads the Committee to the inescapable
conclusion that Ministry have not taken any serious view of the observation
of the Law Commission that a report dealing with arrears and delay could
bear fruit only if prompt action was taken thereon and that such report had
to be distinguished from other reports desling with review of a particular
enactment. It was also the responsibility of the Department of Justice to have
continued to impress upon other Ministries/Departments of the Government of
India to streamline the Acts/Laws administered by them in accordance with
the recommendations of the L.aw Commission, 1979 on delay and arrears in
High Courts so as to provide speedy justice to the people affected thereby.

Action Taken

The 79th Report of the Law Commission on ‘Delay and Arrears in High
Courts and other Appellate Courts’ was received by the Government in May,
1979. It was incumbent on the part of the Government to lay -the report on
the Table of the Parliament. Accordingly, it was laid on the Table of the
Rajya Sabha on 28.1.80 and Lok Sabha on 29.1.80. Thereafter, the roport was
sent to State Governments and High Courts on 1.3.80 and 4.3.80 respectively,
for appropriate action as the recommendations are mainly addressed to them.

As a follow-up action, an Inter-Departmental Committee comprising tite
officers of the Legislative Department, Department of Legal Affairs and Depart~
ment of Justice (at the level of Joint Secretary) was constituted to examine the
recommendations and formulate concrete proposals. The Committee serviced
by the Department of Legal Affairs gave its report on 18th' November, 1980.
The Committee stated that the recommendations of the Law Commission were

c
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of a general character which Wwere more by way of guidelines to the presiding
officers of the courts and did not call for any legislative or administrative action
on the part of the Government except very few recommendations where legislative
or administrative action was required by the Central or State Governments.

The Department of Legal Affairs who serviced the Committee sent the
recommendations of the Law Commission contained in the 79th report along-
with the comments of the Committee for the views of the State Governments/
High Courts in May, 1981. The Department of Legal Affairs, thereaftcr, trans
mitted the views/ comments of the State Governments and High Courts for
follow up action in December, 1981 to this Department. The Department of
Justice after examining the report of the Inter-Departmental Committee and the
correspondence from the State Governments/High Courts classified for ready
reference of the State Governments and High Courts, the 107 recommenda-
tions as under :

Total No. of recommendations
ST

&

(i) Advisory
(ii) Action to be taken by High Courts by issuing administrative

circulars/instructions, amendment of High Court Rules 44

(iii) Administrative Action by State Governments 4

(iv) Legislative Action by State Governments ]

(v) Guidance of Central Government 5

(vi) Administrative Action by Central Government 2
(vii) Legislative Actionby Central Government 2.
(viii) No action 3

107

—

The High Courts and State Governments have accordingly been requested to
initiate action to amend the requisite rules for preparation of records, and court
procedures and issue of administrative circulars to give effect to the recommen-
dations contained in the report. '

The administrative action on the part of State and Central Government
related to increase of courts, sanctioned strength, providing of more accommo-
dation and prosecutors, issue of appropriate instructions for the acceptance of
court notices and proper conduct of litigation in courts.

Legislative changes were required in the State Civil Courts Acts increasing
the pecuniary appellate jurisdiction amendment of Civil Procodure Code (recor-
ding of reasons while dismissing appeals, acceptance of court notice), Indian
Divorce Act, 1869 (Amendment of Section 17 to do away with the confirmation
of Divorce Decree) and amendment of Income Tax Act and other Acts relating

to Direct Taxes,
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While forwarding the recommendations to them on 10.6.82 as classified
above, the State Governments and High Courts were requested to intimate the
action taken by them by 31.8.82 and send further information by 31.10.82, in
case of detay. Some of the State Governments and High Courts replied that
they had agreed with the recommendations and had given effect to them.
Their replies have been anncxed (Annexure). Other State Governments High
Courts replied that the matter was being examined by them in consultation with
each other. They have been reminded from time to time. The matter was also
discussed in the Conference of Law Ministers of States held in June, 1982 and
again in the Joint Conference of Chief Justices, Chief Ministers and Law
Ministers of States held on 31st August—Ist September, 1985 to expedite the
implementation of these recommendations.

The State Civil Courts Acts have been amended in several States to incre-
ase the pecuniary appellate jurisdiction. In so far as Central Government is
concerned, the policy decision to amend the Indian Divorce Act, 1869, the Civil
Procedure Code and Acts relating to Income Tax and other Direct Taxes could
not be taken so far and the matter is engaging the attention.

The Department of Justice had thus given due attention to these recom-
mendations by requesting the State Governments/High Courts and Central
Ministries concerned, for their implementation, from time to time.

[Department of Justice U.O. No. 40/16/85-Jus(M) dated the 14th October,
1986].
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. (Recomn.endation Sl. No. 2, Para 1.11)

The reply of the Ministry that it was not possible to quantify the impact
of the action taken on the reports of these Committees/Commissions over the
pendency of cases in High Courts/Supreme Court on the plea that pendency
was due to ‘“‘several complex factors”, gives the inevitable impression that the
Ministry has not been sérious in making any objective assessment of the imp=
act of implementing recommendations of various Committees/Commissions on
the pendency of cases in Superior Appellate Courts. The Committee cannot but
deprecate this lassitude on the part of the Ministry. The Committee are firmly
of the view that the Department of Justice must play a positive rolc and deal
with this serious and cancerous problem of mounting arrears in Superior Appel-
late Courts cffectively if Government are serious that people should not lose faith
in the administration of justice in the country. The Committee recommends that
a proper monitoring cell with adequate manpower headed by a senior officer be
set up in the Ministry forthwith to pursue with the State Governments/High
Courts the progress of implementation of the recommendations contained in
the reports on arrears in Superior Appellate Courts, analyse the feedback,
indentify the problems and bottlenecks and take effective steps promptly to
correct the procedural deficiencies, if any, in the system of monitoring the infor=
mation regarding implementation of recommendations as well as any other
bottlenecks.

Action Taken

The Joint Conference of Chief Justices, Chief Ministers and Law Minis-
ters of States held on 31st August—1st September. 1985 had in its resolution
listed out the factors of increase in work/arrears. These are awareness of the
r_ights on the part of the citizens, enactment of numerous laws, creating new
rights and obligations, industrial development in the country and increase in
trade and commerce and emergence of socio-economic measures (legislative and
administrative) touching the life of the citizens at all levels. The co-operation
of the bar and effective functioning of the courts is also needed for the speedy
disposal of cases. Since the effect of all these is cumulative, it- would be diffi-
cult to numerically assess the impact of the implementation of the recommenda-
tions contained in the report. While stating that it is difficult to quantify the
impact, Ssome- of the above factors neutralising the implementation of the
recommendustions contained in the report have also been kept in view. The
position has alsoto be understood inthe set up provided by the Constitu-
tion in as much as the High Courts function independently and are not subject
to the administrative control of the Executive or the Supreme Court. The
Department of Justice have, therefore, heen persuading the High Courts/State
Governments for effective steps totackle the problem of arears. The views of
the Estimates Committee have been brought to the notice of High Courts/State
Governments and they have been requested specifically to intimate the action
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takep by them on each of the recommendations and the impact on the arrears,
‘The imformation would be monitored effectively as desired.

[Department of Justice U.0.No0.40/16/85—1Jus(M) dated the 14th October,
1986).

(Recommendation S1. Ne. 11, Para 3.14)

As regards vacancies in High Courts, the Committee note that although
the sanctioned strength of the High Courts during the year 1985 was 424, the
number of the Judges in position was only 370. As on 1.1.1986 there were sixty
vacancies of Judges in High Courts. This disparity between the sanctioned
strength and the number of Judges in position is apparently due to the fact
that vacancies have not been filled up as soon as they occurred. What is more
distressing is that on an average it takes about one to two years in filling the
vacancies and in some cases even as long as 4 years. The Law Commission has
already opined that delay in filling the vacancies is one of the major coatribu~
ing factor responsible for the piling accumulation of arrears and therefore the
Commission had recommended that when a vacancy was expected to arise due
to the retirement of Judges, steps for filling up the vacancy should be initiated
six months in advance. The date on which such vacancy will arise in the nor
mal course is always known to the Chief Justice of the respective High Court/
Supreme Court and also to others concerned. The Commission had recommen-
ded that it should be ensured that the necessary formalities for the appointment
of the Judgesto fill upthe vacancy weré completed by the date on which
vacancy occurs. The Committee regret to note that in spite of this specific
recommendation of the Law Commission made as early as 1979 the position has
been allowed to worsen further in as much as the vacancies in Supreme Court/
High Courts have not been filled up for as long as two to four years. The facts
reveal that the recommendation has remained almost a dead letter. No wonder
then if in action or delayed action on the part of the concerned authorities
responsible for processing and appointment of Judges has contributed to the
enormous increase in the accumulation of arrears.

Action Taken

The appointments of Judges of the High Courts are made after consulta-
tion with the Chief Justice of the High Court, the Chief Minister and the
.Governor of the State, and the Chief Justice of India. The process of consulta-
tion, thus, takes time. The Government is taking all possible steps to fill the
vacancies as expeditiously as possible.

“The need for taking advance action has been stressed on the Chief Justices
who have been requested that they should initiate the proposals 6 months in
advance of the anticipated occurrence of vacancies in High Courts, and the
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‘Chief Ministers were to finalite their recommedations in consultation with the
‘Governors and send them to the Union Law Minister within one month of
receipt of proposals from the Chief Justices. Issuance of fresh instructions laying
down strict time schedule is under consideration.

The Government have taken note of the observations of the Committee
regarding appointment of Judges in the High Courts and Supreme Court.

[Department of Justice U.0.No. 40/16/85—Jus (M) dated the 14th Qetober,
1986).

(Re commendation S1. No. 19, Para 4.24)

The Committee note that one of the steps recommended by the Law
Commission in its 79th Report for clearing arrears in High Courts was appoints
ment of retired judges under article 224A of the Constitution from amongst
those who had a reputation of efficiency and quick disposal and who had retired
within a period of three years. The Department of Law and Justice had acco-
rdingly written in 1980 to the Chief Ministers of States and Chief Justices of
High Courts in which there was heavy pendency of civil cases over five years
to consider appointment of High Court judges under Artical 224A of the Conse
titution. The Committee are distressed to note thatthe proposals received in
pursuance of this communication in the later half of 1984 for appointment of
retired judges in the High Courts of Allahabad and Patna .and for Delhi and
Calcutta High Courts in 1985 have not yet been agreed by the Union Govern®
ment despite the accumulation of huge arrears in these Courts. The Committee
are also surprised that although ad hoc judges have been assigned to dispose of
specific number of cases during their fixed tenure yct the Ministry of Law and
Justice have not been monitoring the impact of appointment of ad hoc judges
in different High Courts on the actual clearance of arrears. Such an assessment
is very necessary if previous experience about appointment of ad hoc judges in
High Courts under article 224A of the Constitution is to be any guide in future.
The Committee recommend that the provisions of Article 224A of the Constitu-
tion be invoked more freequently for utilising the services of retired judges as
recommended by the Law Commission for clearing the arrears. The Committee
also emphasise that the Monitoring Cell in the Ministry of Law and Justice
should be adequately strengthehned to enable it to be in touch with the
"High Courts where judges have been appointcd under article 224A and get
regularly statistics as to the number of cases actually disposed of by the ad hoc
judges. The information so collected should be periodically reviewed and areal
assessment made of the efficacy of the procedure for appointment of retired

judges under Article 224A.
Action Taken

The Government is of the view that appointment of retired Judges in the
High Courts under Article 224A of the Constitution may be restored to only
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after the existing vacancies of judges in the High Courts have been filled in and
the strength of the High Courts has been suitably increased. On the basis of
review of workload, increase in strength of Judges in several High Courts has
already been agreed to, and the Chief Justices and Chief Ministers have been
requested to send proposals for filling up these newly agreed posts as well.

The observations of the Estimates Committee regarding strengthening of
the Monitoring Cell of the Department of Justice to enable it to gather statistics
about the number of cases actually disposed of by the retired Judges (who are
appointed as ad-hoc Judges of High Courts) and assess the efficacy of this
procedure in the matter of clearance of arrears, have been noted.

[Department of Justice U.Q. No, 40/16/85-Jus(M) dated the 14th October,
1986].



CHAPTER V

RECOMMENDATIONS/OBSERVATIONS IN RESPECT OF WHICH
FINAL REPLIES OF GOVERNMENT ARE STILL AWAITED

(Recommendation S1. No. 6, Para 2.13)

The Committee also feel that in case delay in setting up benches is
unavoidable due to procedural or financial considerations, arrangements for
Circuit Benches of High Courts at suitable place be made at least to tackle
the institution of current cases and thereby arrest cases falling in arrears.

Action Taken

With refcrence to the observations of the Committee in para 2.13, it may
"be stated that in setting up of permanent Benches of High Courts, the general
recommendations made in the Jaswant Singh Commission report for establish~
ment of permanent Benches would be relevant for establishment of Circuit Ben-
ches as well. The State Governments themselves could approve the setting up
of Circuit Benches where considered necessary by the Chief Justice of the High
Courts concerned in terms of the provisions of the Acts under which those High
Courts have been formed. The Government of India’s approval is required for
the establishment of permanent benches.

[Department of Justice U.O. No. 40/16/85-Jus(M) dated the 14th October,
1986].

(Recommendation Sl. No. 7, Para 2.18)

To enable Higher Appellate Courts to clear cases expeditiously and within
the minimum time, it is necessary that there should be no constraint in the
matter of adequate staff in the High Court/Supreme Court. While the Chief
Justice of the Supreme Court has been empowered to increase the staff, the
High Courts have not been vested with the power to increase their staff stre-
ngth and they have to look up to the State Governments in the matter. The
Committee have noted that in certain cases the State Gavernments have not
been able to increase the strength of the staff to be commensurate with the
increase in the cases instituted in the High Court. In the case of the Union
Territory of Andaman & Nicobar Islands, the Central Government have them-
selves turned down the request for additional staff on the ground that there is
a ban on creation of new posts. The Committee desire that the Ministry of Law
and Justice should undertake a survey to find out what is the shortage of staff

35
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in various High Courts and what are the financial implications thereof. The
Committee would also like the Ministry of Law and Justice to consider the
feasibility and advisability of making a spscial grant to such States as have not
been able to meet the demands made by their High Courts for augmentation of
their staff strengths. The Committee also desire that the ban on recruitment
of staff"should not apply to the supporting staff needed for the higher judiciary
and Central Government should make a relaxation in this regard.

Action Taken
The State Governments have already been requested to delegate financial

peowers, similar to. those of the Chief Justice of India, to the Chief Justice of
the respective High Courts.

The proposal for creation of the post of Judicial Magistrate in the And-
man & Nicobar Islands is under re-consideration of the Government. ~Certain
.information sougat from the Union Territory Administration is awaited.

The State Governments/Union Territory Administrations have been reque-
‘sted to intimate whether any review/proposal concerning the increase in the staff
‘strength in High Courts is pending, including the financial implications, and
whether justificd/adequate staff have been provided in the High Courts. The
reciuisité details have not been received so far.

Regarding possibil'ity of making a grant for creation of the posts in High
Courts, the Government is not in a position to make a commitment at this
stage, due to tight budgetary position.

.+ - The creation of posts, wherever necessary, has becn/is being considered in
relaxation of the ban orders.

[Department of Justice U.O. No. 40/16/85-Jus(M) dated the 14th October,
1986].

(Rccommendation S1. No. 18, Para 4.16)

The Committee have been informed that the Chief Justice of India has
‘suggested that the appointment of ad hoc Judges in the Supreme Court could
‘be considerad later after the new vacancics have been filled up. The Committee
note thit provisions of Article 128 of the Constitution regarding appointment of
retired Judges in the Supreme Court were invoked during the period betWCe{n
1955 to 1973 only, when 8 Judges were appointed as ad hoc judges under this
Article aftcr their retirement. The Committee arc surprised to find that
although the number of cases pending in the Supreme Court has gone up from
36,293 in December. 1980 to 1,66,319 in December, 1985 i.e. by more than 458
per cent, yct Government have not been able to impress upon th{: Supreme
Court the necessity to appoint retired judges after 1973, the Committee are of
the view that had the provisions of Article128 been involvedafter 1973 apart from
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taking other action the state of arrear’s would not have been as dismal as it is
today. The Committee recommend that after appointment of additional judges
with the increase in the strength of the Supreme Court, the position regarding
pendency of the case should be reviewed and if the position shows a little
improvement provision of Article 128 of the Constitution for utilising the ex-
perience and expertise of the retired Judges for clearing the existing arrears te
invoked rather liberally till the disposal of cases becomes equal to the institution
and the pendency is completly eliminated. In the light of guidelines laid down
by the Law Commission, in case any difficulty is experienced in the selection
and appointment of retired judges, the names of judges Who have retired recently
and had the reputation for cfficienty and quick disposal may be considered and
appointments made at the earliest.

IS Action Taken

The authorised sanctioned strength of the Supreme Court has been in-
creased from 18 to 26 (including the Chief Justice of India) by enacting the
Supreme Court (Number of Judges) Amendment Act, 1986 with effect from
9.5.1986. The Government feels that appointment of retired Judges under
Article 128 of the Constitution could be considered only after the existing
vacancies in the Supreme Court have been filled up.

[Department of Justice U.Q. No. 40/ 16/85-Jus(M) dated the 14th Octgggl]',

' 1 .

(Recommendation S1. No. 22, Para 5.9)

The Committee are pained to note that the problem of pendency of cases
has acquired diabolical proportions in the Supreme Court as well as in the High
Courts despite various steps claimed to have been taken by the Government to
reduce the arrears in superior Courts. The Committee were informed that
Government proposed to set up a Judicial Reforms Commission which would
go into various facts of the problems of arrcars in courts. The Committee,
however, learn that Government have since referred the matter of Judicial
Reforms to the Law Commission which would inter alia go into the mattcr of
elimination of delay, speedy clearance of arreurs and reduction of cost so as to
secure quick and economic disposal of cascs without affecting the cardjnal
principle of justice. The Committee hope that the Law Commission will be able
to give its report as early as possible. The Committec will await with interest the
report of the Law Commission and action taken by Government on its recom-
mendations for removal of pendency in Supreme Court and High Courts.

Action Taken

The recommendations of the Committec have becn brought to the notice
of the Law Commission who have becn cntrusted with the study of Judicial
Reforms. .

[Department of Justice U.O. No. 40/16/85-Jus(M) dated the 14th OCtlf;%gE



38

(Recommendation S1. No. 24, Para 7.7)

The Committee note that specialised tribunals such as Administrative
Tribunals, Tax Tribunals, and Industrial Tribunals would certainly help in
substantially relieving the burden of High Courts and results in expeditious
disposal of cases. The Committee accordingly recommend that similar speciali-
sed tribunals in the fields not already covered be set up.

Action Taken

The recommendations of the Committee have been brought to the notice
of the Law Commission as this is one of the terms of reference with regard to

study of judicial reforms.

[Department of Justice U.O. No. 40/16/85-Jus (M) dated the 14th Octolggl]'.
1986].

(Recommendation S1. No. 26, Para 7.15)

" The Committee are of the view that too many appeals -are being filed in
High Courts ahd Supreme Court which increase the burden of the Courts mani-
fold. The Committee, therefore, desire that a serious thought be given for
reduction in number of appeals. The Committee learn that this procedural
reform which was proposed to be referred to a judicial Reforms Commission
has since been assigned to the Law Commission. The Committee are sure that
the matter will be gone into in depth and expeditiously by the Law Commis-
sion. The Committee hope that the Government would take prompt and positive
action on the recommendations of the Commmission as soon as the same are
received and apprise the Committee of the action taken in due course.

Action Taken

The recommendations of the Committeé have been hrought to the notice
of the Law Commission and expeditious action would be taken on receipt of

the recomnendation.

[Department of Justice U.O. No. 40/16/85-Jus (M) dated the 14th Octobg;.
1986).

(Recommendation Sl. No. 27, Para 7.22)

The ordinary original civil jurisdiction of some of the High Co’urt is an
accident of history. It takes away considerable time of the superior appellatc
courts in processing the cases originally filed before them. The Committee note
that the 79th Report of the Law Commission and the report of inter-Depart«
mental Committee of the officers of the Legislative Department, the Depart-
ment of Legal Affairs and Department of Justice of the Ministry of Law and
Justice expressed divergent views on the original jurisdiction of the High
Courts. The mere fact that the Ministry of Law and Justice had communicated
these views to the State Governments for their consideration does not solve the
problem by itself. The work-load of the High Courts with original jurisdiction
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requires to be reduced in ordcr to enable them to attend to the arrears of cases,
The Committee fcel thzt this matter may again be referred to the present Law
Commission for an indepth study and recommendation so thata final view is
taken on this question once and for all,

Action Taken

The recommendations of the Committee have been brought to the notice
of the Law Commission. In this connection it may be stated that the reco-
mmendations of the Informal Committec of three Cheif Justices constituted by
the Central Government in February, 1984 to examine the problem of arrears
in High Courts and suggest remedial measures, are also being examined. The
State Governments would also be requested to consider changes in their respec-
tive legislation, as may be neccssary.

[Department of Justice U.O. No. 40/16/85-Jus (M) dated the 14th Oc:ggg,

(Recommendation Sl. No. 28, Para 7.26)

The Committee agree with the view of the representative of the Ministry
that the Supreme Court and High Courts Judges Who are legal lumanries should
have frequent seminars and conferences to exchange views on common
problems and legal points of mutual intcrests. The Committee, however, feel
that since the type of work in the registries of different High Courts is of
similar nature, the Ministry of Law and Justice should have training program-
mes for officers and stafl of the registrics of Supreme Court and High Courts
arranged for the more efficient functioning of the registries.

Action Taken

The Government is already considering a proposal to set up an Academy
Institute for the training of judicial officers.!In’pursuance of this suggestion of the
Estimates Committee on the need for arranging training programmes for officers
and staff of the registries of the Supreme Court and the High Courts, the State
Governments have been addressed to give their views in the matter. The
Registry of the Supreme Court has also been requested to indicate whether
the National Academy/Institute to be set up for the Training of Judicial
Officers would be able to undertake the training of staff and officers of
the Registries of the Supreme Court and High Courts also or whether Govern-
ment need to arrange a separate training programme for them. Final decision
in this regard will be taken on receipt of replies of the Supreme Court, ngh
Courts and the State Governments Which are awaited.

[Department of Justice U.O. No. 40/16/85-Jus (M) dated the 14th Oci;g?i,

New DeLrl CHANDRA TIRPATHI

March 2, 1987 Chairman
Phalguna 11, 1987 Estimates Committee,
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APPENDIX

(vide Introduction)

Analysis of action taken by Government of the 31st .Report of

Estimates Committee (8th Lok Sabha)

Total number of recommendations

Recommendations which have been accepted by
Government (S1. Nos. 3, 4, 5, 8, 13, 14, 15, 16, 17,
20, 23, 29)

Percentage to total

Recommendations which the Committee do not
desire to pursue in view of Government’s replies
(Sl. Nos. 9, 10, 12, 21, 25)

Percentage to total

Recommendations in respeot of which replies of
Governnient have not been accepted by the
Committee (Sl. Nos. 1, 2, 11, 19)

'Percentage to total

Recommendations in respect of which final replies
of Government are still awaited (SI. Nos. 6, 7, 18.
22, 24, 26, 217, 28)

Percentage to total

29

12
41.4%

17.2%

13.8%

27.6%
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3315308 & 45896).

17. M/s. Bookwell, 2/72, Sant Niran-
kari Colony, Kingsway Camp,
Delhi- 110009 (T. No. 7112309)

18. M/s. Rajendra Book Agency,
IV-DRS59, Lajpat Nagar; Old
Double Storey, New Delhi-110024
(T. No. 6412362 & 6412131,

19. M/s. Ashok Book Agency,
BH.-82, Poorvi Shalimar Bagh,
Delhi-110033

20. M/s, Venus Enterprises,
B-2/85, Phase-11; Ashok Vihar,
Delhi. :
M/s Central New Agency Pvt,
Ltd,, 23/90, Connaught Circus,
New Delhi- 110001 (T, No, 344448
322705, 344478 & 44508),
22, Mys. Amrit Book Co,,

N-21, Connaught Circus,

New Delhi,

21

23, Mis. Books India Corporation

Publishers Importers & Exporters
L-27, Shastri Nagar, Delhi-110052
(T. No. 269631 & 714465)
24. M/s. Sangam Book Depot,
4378/4B, Murari Lal Street,
ari Road, Darya Ganj, New

(T."No, 476558) -+

Delhi-110002.
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