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LEGISLATIVE ASSEMBLY.
Tuesday, 37 th September, 1921.

The Assembly met in the Assembly Chamber at Half Past Ten of the
Clock. The Honourable the President was in the Chair.

QUESTIONS AND ANSWERS.

Prior or Rice axpo WHEAT.

840. Khan Bahador Mir Asad Ali: Will Government be pleased

to state in a tabular form for each of the last three years and for the current half

ear the average price per maund of different sorts of (4) rice, and () wheat
in each Indian Province ?

Mr. J. Hullah: The information asked for is being collected and will be
supplied to the Honourable Member.

Mvuepers 1IN Britisa Barucmistan axp Ureer Sinp FrowtiEr Districr.

641. Mr. 8. C. Shahani: (s) Will Government be pleased to state
the number of murders committed (;) in British Baluchistan and (f7) in
Upper Sind Frontier District (Jacobabad) on account of the surrender of
chastity on the part of women during the last five years ?

(8) Is it afact that while in British Baluchistan under the provisions of
Baluchistan Criminal Law Justice a woman seduced is punishable as an abetter,
she is not so punishable under the Penal Code in the adjoining Upper Sind
Frontier or Jacobabad District ?

(c; Is it true that there are more murders of the kind mentioned in
part (a) on an average in Jacobabad District than in British Baluchistan ?

(@) Will Government be pleased to consider the advisability of amending
the law in British India or at least in Non-Regulated Provinces, such as Upper
8ind Frontier District, so as to make the woman consenting to surrender ker
ehastity punishable as an abetter ?

The Honourable 8ir William Vincent : In British Baluchistan, so far
as Pathans and Baluchis are concerned, & married woman who knowingly and
by her own consent has sexual intercourse with a man who i§ not her husband
may be punished with imPrisonment for a term which may extend to five years
under Section 30 of the Frontier Crimes Regulation, 1901.

In Jacobabad District also under Section 7 of the Sind Frontier Regula-
tion, 1872, a married woman who knowingly and by her own consent has
sexual intercourse with & man who is not her husband may be pnnished with
imprisonment for a term which may extend to five years.

( 1085 )
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As the acts rveferred to can be punished in both areas with the same
punishment, the remaining arguments, suggestions and requests for information
in the question do not arise. I would add for the Honourable Member’s
information that requests for information as to the number of crimes of a
particular character committed over an extended period for a particular reason
must always be so difficult to comply with that the information cannot usually
be supplied. .

UNSTARRED QUESTIONS AND ANSWERS.

PrivaTe Seceerariks To Meusers oF THE Execurive CotNcrr.

62. Dr. H. 8. Gour: (a) Is the Government aware that the Llewelvn
Smith Committee’s Report has recommended the appointment of Private
Secretaries to Members of the Executive Council ?

(6) Has this reconmendation been given effect to and if so, to what
extent ? 1f not, why not ?

The Honourable 8ir William Vincent: (a) Yes.

(6) The recommendation has not been given effect to, as no Member of
the Executive Council has hitherto expressed a desire for the appointument of a
Private Secretary. .

OrreNces URDER Seciion 498 or e I. P. C.

63. By Mr. W. M. Hussanally : Do Government contemplato making
offences under Section 498 of the I. P. C. non-bailable and the errant wife
equally punishable with ber seducer ?

The Honourable 8ir William Vincent : No.

SysreM or Test BY THE Starr Senrcriox Boarp.

64. Mr. 8. C. 8hah ni: Isita fact that the Army Department has
addressed a Memorandum to the Home Department deprecating the action
of the Central Staff Selection Board in examining their existing temporary
clerica! staff for permanent vacancies and that thoy have denounced the pro-
ocedure as to how the Board system of test is conducted ?

The Honouarable Sir William Vincent: Government are not prepared
to make any statement as to the contents of confidentiul communications
between one Department and another. ‘

DisrosaL o SuarLus WaAR STORES.

85. 8ir P. B. Sivaswamy Aiyer: Will the Government be pleased to
ate: (a) Whether with to the disposal of surplus war stores the pro-
cedure of calling for tenders by advertisment was invariabl
adopted at least in the case of items the book valuo of whic
exceeded ten lacs of rupees ?
(§) Whether it was the practice in Caloutta to consider such tenders
with the help of an Advisory Committee ?
() Whether in the matter of the sale of flannels to Mr. Halasys,
tenders were called for and considered by such committee ?
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(@) The total quantity of flannels gold to Mr. Halasya, the book-rates
of the said nels and: the rate or rates at which they were
sold to him ? .

(¢) The minimum or upset prices . for the same fixed by or on behalf of
the Government, the market prices prevailing on or about the
date of the sale in Calcutta for gooXs of similar deseription,
and the rates at which such flannels were being sold by the
Government in lots of 500 yards ?

The Honourable Mr. C. A. Innes : These surplus stores are the property
of His Majesty’s Government, and it would be improper for the Government. of
India to give the details asked for in this question. I may, however, say that’
the particular sale of flannel referred to was negotiated by the Chief Controller
(Surplus Stores) only after communication with and wid{ the approval of His
Majesty’s Government.

_Carrie ProtecrioN BiLL.

66. Babu Ambica Prasad Sinha : («) Will the Government be
pleased to lay on the table the last letter, if any, addressed to Lala Girdharilal
Agarwala, M.L.A,, regarding the Cattle Protection Bill, which is printed at
pages 1626, 1627 of the Assembly Debates, Volume 1.?

b h(l;) Was permission granted to hiin to introduce the said Bill as required
y law ?
. . (¢) What action, if any, was taken upon his note, dated 3rd March 1921,
printed at page 1630 of the Assembly Debates, Volume I.

The Homourable Dr.T. B. 8upru: () A copy of the letter referred
to is l.id on the table.

(6) and (). T would refer the Honourable Member to that letter. As
required by Seetion 67(2) (/) of the Government of India Act, Lala Girdharilal
Agarwala applied for the previous sanction of the Governor General to the
introduction of his Bill. The application was most carefully considered by the
Governor General who was unable to accord the previous sanction asked for.:

No, 25622-A.C., dated Simla, the 10th May 1921,
From—The HoNounante Me. H. Moxceierr 8uith, C.LE. I.CS., Secretary,
Legislative Asscmbly,
To—Lala Girdharilal Agarwala, Member, Legislative Assemnbly.

With reference to the correspondence ending with ¥our letter dated the 12th March,
1021, regarding your Bill to provide for protection of milch and agricultural cattle, I am
directed to inform you that His Excellency the Governor General is unable to accord the

vious sanction to the introduction of the Bill for which you havo applied under Section 67

2) (3) of the Government of India Act.

. RevisioN of Pay oF aLL Servicks.

67. Khan Sabib Mirza Mohamad Ikramullah Khan: (2} Is ita
fact that the Government of India revised the pay of all services with
retrospective eflect from the date of the Secretary of State’s sanction ?

(6) Did the Government cousider this point in sanct.oning the Punjab
Munsiffs’ soheme ?
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(c) Will the Government please state the date on which the Secretary of
gtato sa;mtxoned the inclusion of Punjab Munsiffs in the Provincial Civil
ervice T

The Honourable 8ir William Vinocent : (s) Pay was revised from

31::0 date of the Secretary of State’s sanction or in some cases from an earlier
.(6) No. The matter was one for the provincial Government to decide.
(¢) The 20th April, 1920,

THE CODE OPF CRIMINAL PROCEDURE (AMENDMENT) BILL.

Secretary of the Assembly: Sir, in accordance with Rule 25 of the
Indian islative Rules I lay on the table a Bill further to amend the Code
of Criminal Procedure, 1898, by providing for the issue by Courts in British
India of commissions for the examination of witnesses to such Courts of
Princes and Chiefs in India as are notified in this behalf and for the execution
by Courts in British India of commissions issued by such Courts, which was
passed by the Council of State on the 26th September 1921.

THE INVALIDATION OF HIN}]I)ItI{ I?EREMONIAL EMOLUMENTS

Mr. A. B. Latthe : I beg to move :

* That the Bill to amend the law relating to the emoluments claimable by Watandar
Hindn priests be referred to a Select Committee consisting of the Honourable the Law
Member, tho Honourable Sir William Vincent, Mr. N. M. Bamarth, Mr. N. M. Joshi,
Mr. K. G. Bagde, Dr. H. 8. Gour and myself.’

The principle of the Bill is very simple. As Honourable Members who
belong to the Bombay Presidency and the Maharashtra portions of the Central
Provinces know, the High Court of Bombay and the Judicial Commissioners
of the Central Provinces have held that the hereditary priests have a right to
claim emoluments from Hindus who do not even ask those priests to officiate
at their ceremonies. That state of things is very peculiar to those parts of the
country and it would be very hard for ])eople living in other parts to realise
what Kie gituation means. Fortunately for the remaining portions of India,
the High Courts of Calcutta, Madras, Allababad and the Punjab have held
consistently that no such right exists and nobody can force himself ae a priest
against the wishes of the laymen and if a Hindu does not want a certain priest
to go to him to officiate at his ceremonies, that priest has no right to go to a
Civil Court and claim any emoluments. That been the view of the various
Courts, and people living under the jurisdiction of these various Courts will find
it very hard to understand what the law in the Bombay Presidency aud certain
parts of the Central Provinces, means. What it means is this. In the
villages in the Marathi-speaking territories there are hereditary priests, priests
not {\ecause they have got the qualifications of a priest, not because their

ualifications are tested in any way, but simply because they are born in certain
families. They hold certain {ands in many cases. This Bill does not affects
these lands, and it is not the purpose of this Bill to affect the rights of those
riests in these lands. That must be borne in mind by all Honourable
embers, But when there is a ceremony like marriage, or funeral ceremony
and ceremonies of that kind, the priest says that, although the Hindu may not
require his services aud may be quite opposed to the priest going to his house
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and serving him, he can go to a Civil Court and ask for a rupee ortwo as his
damages, The evils of this state of things are very great. .According
to the principles of Hindu religion, the dutics of a priest are to be

rformed by a man with oertain . qualifications. Under the system as
it exists, no qualifications are required for the priests. Simply the priest
should be born in a particular family .and he has the right to officiate.
The duties of a priest according to the Hindu Shastras are to minister to
the spiritual good of man, but the Shastras also lay down that for a piiest to
be able to minister to the spiritual good of man, he has to possess certajn
spiritual qualifications. Well, 1n this case, the priest may be a man of no
character, a man of no learning, and yet he has the right to say that he must
officiate at a certain ceremony, and if he is not invited to do so, he must at
least be paid certain emoluments. Now, the peculiarity of the Provinces
concerned is that the priests belong to one caste generally and the laymen
belong to other castes, and the priests also look down upon tiese other ecastes
a8 i:&rior castes. This is not all. The other castes, as the Hindu Members
of this House may be aware, very often claim to have certain' particular
ceremonies performed in their houses. For instance, many Hindus claim that
they are Kshatriyas or Vaisyas, that is to say, they belong to the privileged
twice-born community, Well, in our part of the country, the priests say that
there is no Hindu who is anything but a Sudra, that is to say, they could not
recognise the right of anybody to be either a Kshatriya or a Vaisya.
Honourable Members who are Hindus, I address these remarks especially to
Hindus, will remernber that even the Great Sivaji, the founder of the Maharashtra
Empire, was refused the right of being a Kshatriya by the Brahmin priests
of Maharashtra, and his descendants even to this day have to fight very hard
for their being recognised as belonging to the twice-born community. What
is the result? The twice-born communities say that they should have
the Vedoktha ceremony—the priests say, ‘ You will not have it, and we shall
impose upon you the ceremonies which are performed at the house of Sudras,’
that is to say, the lowest class of the Hindus. Well, in this way many
differences have arisen and the relations between the two communities become
unneocessarily strained on account of this claim of the priests to officiate at the
cercmonies performed by the Hindus. The Bombay High Court has
fortunataly held that no priest can force himself personally upon anybody who
is not willing to have his services, but he can claim certain emoluments through
a Civil Court. That is the view which the High Court has taken, and it is. to
declare that this view is wrong that this Bill has been introduced.

As I have already told the House, the other High Courts have been
consistently holding that no such right can exist. I will quote a few deci-
sions of certain Brahmin Judges of the Madras High . Court, because, as they
are Brahmins, nobody can say that they are prejudiced against the Brahmins,
Mr. Justice Seshagiri Ayyar who is now a Member of ?:im House, as a Judge
of the Madras High Court, declared that such a monopely to officiate as a
.priest should not ﬁe recognised by law.

It was against: the epirit of the Hindu religion, and it was against public
policy, and it ought not to be recognized. That is what he said io one of his
Judgments. The same view has been taken by the Judges of the Calcutta
High Court, the Judges of the Allahabad High Court, and the Judges of the
Punjab High Court. 8o Honourable Members will see that the view which
I propose -that .the. Bombhey High Court showld adopt js a.view which bas
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[Mr. A: B. Latthe]

been acoepted throughout the country, and that there is nothing new in the
legislation which is being introduced now. Even the Bombay High Court
has seen, has realised, to a very large extent, the injustice of the course which
they have adopted. Honourable Members will ask how was it then that they
laid down this view. The state of things was this. In the begiuning, Lefore the
High, Court was established, during the days of the Saddar Diwani Adalat, suits
'came on betwoen one priest and another, and the claim of one of the priests
was that the intruder—the other priest—who had gone and officiated should be
{reventod from doing 0, or should be compelled to restore the emoluments that
e may have received. So Honourable Membere will sce that in those days what
the High Court—the Saddar Diwani Adalat had to decide was whether the
intruder should be allowed to encroach upon the rights of the watandar priest,
and the view on the side of the layman was never allowed to affoct the intention
of the Courts in those cases. Later on, in the first case—the firet re 80
far at least a8 I know—which came on before the High Court between a
la and a priest, the High Court thought that it was bound by the decisions
which had been arrived at by the Saddar Diwani Adalat. I am referring to
1. L. R. 3 Bombay, page 9. In the first reported case between a laymn and
a priest the High Court relied only upon one ground, and that was that thcy
were bound by authority, by the decisions in the previous cases. They
could not take any other view on account of the decisions which had been
already arrived at. So in this way the thing went on only asa matter of
tradition as it were, and the High Court is holding that the priest has this
right. Later on, in a recent decision Mr. Justice Batty went even so far
as to say that if the Hindue introduced any change in the ritual, in the
ceremonial, then the priests’ right ceased. He said that if a Hindu wanted to
have a ceremony which was not Brahmanical then, this right does not exist, and
the Hindu is freed from the exactions of the priest. This is one way of getting
out of the difficulties created by these rulings of the High Court. But, as has
been pointed out by a District Judge whose opinion has been obtained by the
Government of India, Mr. Dixit, this leads to unnecessary litigation. The priest
says that a certain ceremony was performed; the other man says that that
ceremony was not performed—it is only & question of fact; litigation thus
becomes necessary ; but the great disadvantage of this course is that a Hindu
who wants to avoid the payments to the priest has to say that he has given
up the cercmonies of his family,—the traditional ceremonies, That many
Hindus do not like to do. They claim that in order to avoid these exactions,
they should not be compelled to give up the ceremonies which have been
performed in their house from time immemorial. That is the great difficult
which is given rise to by the decision of Mr. Justice Batty. The view which
have introduced in this Bill proposes that 8 priest whose services have not been
requisitioned should not have the right to come before & Civil Court and to

claim any emoluments.

One amendment which has been proposed is intended for the lgux'pose of
moving that the Bill should be circulated for opinion. But the Honourable
Member who has given notice of thit amendment does not seem to have known
that the Government of India in the Home Department have been pleased to
circulate the Bill to the various Local Governments, who have aléo in their
turn circulated the Bill to the various authorities, the various Distriot Courts, the
High Courts, and Bar. Aseociations, end those opinions hawe been obtained and
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they are now at the disposal of the House. From these opinions it appears
that in the Bombay Presidency sixteen officers had been askal for opinion, and
out of thoso sixteen, twelve approve of the Bill. One doos not express his
opinion clearly, and only three are opposed. Of the five Judges of the Bombay
High Court who have expressed any opinion on this Bill, four approve of the
Bill, and ouly one is opposed, and that too on grounds which are not quite
judicial. Mr. Justice Kincaid snys, that the Bill may lend support to the view
of many poople who think that the non-Brahmin movement has been supported
by the Government, and so forth. Some such reason has becn assigned. But
it is clear that five Judges of the High Court, including the Chief Justice and
Mr. Justice Shah, approve of the principle of this Bill.

Now, ¢o far as the Central Provinces are concerned to part of which this

Bill applies, I shall read what the Government of that Province says. In their
letter they say, that out of five opinions enclosed, two ame[;t its general
rinciples, two hold that it is unnecessary, and one is strongly against it.
f:lonourahle Members will see that out of seven or eight opinions that have
been obtained by the Céntral Provinces Government, five are in favour of
the Bill, one onﬁr is opposed, and two accept the general principles of the Bill,
In asupplementary list of opinions submitted by the Central Provinces Govern-
ment there are three or four opinions from certain Brahmin gentlemen of that
Province which are also opposed to it.  For the rest of the country, thero is a
ractical unanimity, and the principle of the Bill is approved. Various publia
Eodit_as in the Punjab, in Bengal, in the United Provinces and so forth have
accepted the l‘Elrinciple of the Bill and have approved of it. So Honourable
Members will see that public opinion has been sufficiently elicited, and
substantially, public opinion supporte thie Bill. Well I may go so far as to
admit that the priests themselves as a class may bz opposad to the introduction
of this legislation ; I admit that. And I may even go so far as to say that
certain Brahmin gentlemen who advocate the cause of these priests are also’
opposed to this Bill. But the question for this House to consider is whether
they would allow their own Courts to enforce a right which is against public
policy, which is really not sanctioned by the Hindu religion, which is, really
speaking, an oppression upon those people who do not want to use these priests.
The question is whether the Courts ought to be allowed to enforce this
right. It may be said that this is an interference with the religious customs
of the Hindus, but I submit that it is the rulings of the High Court that are
really interfering with the religious rights of the people, and the Bill which
T propose only seeks to prevent tEis interference with the religious liberties of
the *people. If a man likes to have the present hereditary priest, he is
Eorfcctl_y at liberty to emgloy him and pay him anything he likes. The Bill
oes not prevent that man from following that coursec. But if & man does not
want a particular priest, the only question is whether the Courts should compel
him to psy that man any emoluments. The principle of the Hindu religion
is that he should pay the priest only as a matter of charity. There is not a
single authority in the whole literature of Hinduism which could be cited to
support the views that the priest has got any right to these emoluments. It
is only the wrong, the misgunided view of the Bombay High Court and certain
Courts in the Central Provinces which is supporting the cqaim of the priests,
The Hindu religion does not support that claim and the Bill secks to give
Hindus the om to which every citizen is entitled, I therefore move tha
this Bill be referred to the Select Committee which I have named, -
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Mr.B.8. Kamat: I have great pleasure in mpporting this Bill. In
doing 80, however, I am not concerned with the vontroversy of Brahmins rersxs
non-Brahmins. I support it on a broad general principle. 1 believe, Sir, that
in these days the time has come when we ought to liberalise the Hindu ‘custom-
ary law. If a man wants to choose his religion, let him choose his religion
according to his own commcience; and 1f a man can choose his religion, he
ought also to be able to choose the priest or the minister who will minister that
réligion, whatever his denomination may be. ’

The second point T wish to draw the attention of this House to is the
so-called hereditary right upon which the Bombay High Courte and other High
Courts have lail emphasis. Now in answer to that I must say that this
question of hereditary right has been kept alive, as it were, by the Brahmin
priesthood itself. The days were when the Hindu Brahmin ptiest had a right
to certain emoluments, because, owing to the social structure of those days, he
led a very simple life, and had open to him only one calling, namely, the
priesthood.  He devoted himself entirely to learning and it was only just and
necessary Lhat other members of Hindu society should support him by these
emoluments, But in these days the Brahmin no longer confines himself to the
priesthood, but follows varions other callings. He can be a pleader, he can be
a doctor, he can open a shop or he can' even open a leather factory. He has
thus himself extinguished his own vested hereditary right. If that is the case,
I do not understand why Hindu society should continue, as a matter of right,
to give him emoluments to which he was entitled. As he has, of his own
accord, given up his right to the priestly calling, T certainly think the time
has come when we should give to the priest his liberty to choose any calling
he likes, and to those to whom he used to minister religion the right of choos-
ing any minister of any denomination that they like, On these grounds I
support the motion.

Mr. P. L. Misra : Sir, I rise to op‘ﬁme the Bill.. I come from the
Central Provinces, 1 do not belong to the Berars, but still, I am in touch
with the Berars and other portions of the Bombay Presidency also as a lawyer.
In my opinion the rulings cited by the Honourable Mover do not apply to the
Central Provinces and Berar. There have been cases in the Central Provinces
but of quite a different nature—that is to say, when the hereditary priest was
abeent from the ceremony of a certain person, and another priest took his place,
the hereditary priest who had jurisdietion over that person of course went up to
the Civil Courts. The priest who sues a usurper or an intruder is perfectly
right. His claims are quite legitimate and he can sue the’intruder. But
there have been no cases in the Central Provinces, so far as I am aware—
and Dr. Gour will support me or contradict me if I am right or wrong—
where a priest has enforced his righte on his d.is%iflm or chelas because
they did not call him in to officiate at & ceremony. erefore my submission
is that for such a law there is not the slightest neceesity in the Central
Provinces or the Berars, It would, on the con , I subrhit, only create
a'gulf between Brahmrins and non-Brahmins. We have at present no such

in the Central Provinces and we are very fortanate in that rem
f such a law were introduced, the results would be very unfavourable indeed.
‘We have already non-co-operation on a large scale in every wphere of life, we
don’t want ‘any non-co-operation between Brahmins - and non-Brabmius,
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Moreover, in the Central Provinces, including the Berars, the priest is an
unsvoidable institation. You know that religion is deeply ingrained in the
mind of the Hindu, to however low a class he may belong. The lower class of
Hindus are very superstitious at cvery ceremony from birth to death, even at
the time of sowing and harvesting, building houses and so on, they require the
services of a priest. Even when they go on a pilgrimage, they like to know
the auspicious day and hour to leave the house, Therefore this institution—
this ancient institution—is a very indispensable one in the eyes of the lower
classes of the people, and I do vrot see wny necessity or any reason on the part
of the learned Mover of this Bill why this Bill should be made epplicable to
the Berars and the Central Provinces. If the Mover of the Bill cares to leave
out the Berars and the Central Provinces from the scope of his Bill, I do not
mind its introduction. Therefore on these grounds, I strongly oppose this
motion, and I appeal to the House that they should not pass the Bill at once,
because it is & very inportant measure, it will have very far-reaching effects in
the long run and thercfore it should be cousidered very seriously.

The Hoaourable Sir William Vinceut : Sir, this Bill deals with &
uestion which really only affects Hindus and the Government bave therefore
3ccidod to adopt a ncuiral and impartial attitude in the matter, and 1 am
quite surc that their decision in this matter will meet with the approval of this
Assembly. We have no desire whatever to take part in Brabmin and non-
Brahmin controversies. I igention this in epite of the fact that when I
received notice of the intention to introduce this Bill,—the Assembly will
scarcely credit what 1 say,—I was accused of deliberately not giving the Mover
time on an official day because he is a non-Brahmin. I need scarcely assure the
Assembly that there was no foundation whatever for that suggestion. We
Civilians have often been described as official Brahmins, but T have uever heard
that we have any particular sympathy with the Brahmins beyond that r
which is due to their intelligence, authority, learning and wisdom. Although,
however, we are adopting this attitude in regard to this matter, I think the
Assembly should have some impartial statement of what the opinions on the
Bill are in order that the Members may judge for themsclves whether or not
the motion before the Aessembly should be accepted. There is, among the
rovinces that are not affected generally, a general feeling in support of the
ill, although one eminent Judge of the Madras High Court suggests that it
should in the first instance be made applicable only to the Bombay Presidency
and to those parts of the Central Provinces where the evil is said to exist.
Primd facie the Government of India are inclined to consider that this view
is a sound one. ‘

Now I propose first to deal with the opinions outside the two provinoes
mainly affected. These are generally, as I have said, in favour of the Bill, but,
there are individual Judges who say that the Government should be very cautious
in its attitude towards the proposed changes, For instance, 1 cite from a Judge
from Umballa who says that he is apprehensive that tha Bill mag seem too
sweeping an invasion on the privileges of hereditary priests. Jn Bengal the
view differs somewhat, and there is a general approval of the Bill on a very sound
{mund of principle, namely that non-Brabmins should not be forced by the

W oourts to pay JosAss for services which have heen neither required nor asked
for. In Bom&y opinions are more dividled The High Court Judges
.s‘ﬂpﬂy. s also most of the other authorities,. eonsulted, support . the Bull.
ut it would be a mistuke to suppose that approval is universal, Indeed, in
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mp]mes the opinion is very much d;v:aad on the tion., For instance,
1 find one set of op:mnnnu{!hm three judicial oﬂlqo;mré who were congulted
favour the proposal and three oppose it. While I am dealing with this question
of Bombay optnion, I should El.ke partioularly to draw the attention of the
Amemlbly to the criticism of the word Hindu’ as defined in the Bill. It has
been pmnted out with great cogency that that definition as it stands now, is
o to considerable cnticism. I do not dilate on this, because it is & matter

will be brought before the Select Committee. Other authorities, for
lnsta-oe the Subordinate Judge and Public Prorecutor, of Ahmadlmfu do
not support the legislation, and the District Judge, Poona., and the Pleaders’
Association of Western India—I do not know how far it is an influential
body,—are opposed to it. I merely cite these because I do not think it is right
that the Assembly should remain in ignorance of opinions agminst the Bill.
But I want to be fair in this matter, and as I have said before, the majority
of the persons consulted in Bombay, 1 think, support the measure which the
Honourable Mr. Latthe has brought before the Assembly. Inthe Central
Provinces, as was adumbrated by the last speaker, there is a great diversit
of opinion. 1 want to quote a few worde from the opinion of the Governor i
Council of those Provinces. He considers that the Mover's introducto
remarks are somewliat misleading. The rights of Watandar priests are veﬁg
fights ; they have bee'n held by ‘the courts to be of the nature of rights in
muhovesbla property. ' The measure will affect a large body of people as
erexy villagé in the Maratha mnﬁ has ‘its Watandar Joshi, and he advises
that it is pproach the Bill cautiously and with full recognition of
its extent and i:catmn Finally Lie says, that there has not been a sufficient
-sllvanoe in puﬁrc Opiriion in the Central Provinces and Berar to justify
Jegrislation and he therefore deprecates legislation affecting a custom which has
been 00 Jong established.

There are many other opinions also or several opinions,—I will not say
many,—in the Central Provinces which oppose this measure on various
. grounds, some of the objections, 1 think, being identical with those taken by
the last speaker. For instance, the Bar Associations of Nagpur and Amraoti
do not support this measure. I assume the Bar Association of Nagpur isa
large and influential body, One Subordinate Judge, I notice, says that this
measure will deprive thousands of Hindu priests of their livelihood which th
derive from customary rights. These are matters which, as 1 said before,
thought I ought to put before the Hindu Members of this Assembly in case
throngh oversight they have not had time to study the rs relating to
the Bill. Government bave no interest in the matter atall. 1 t ¢ Hindu Mem-
Bers of this Aasemb]y think that this is a just measure, that thls 18 a. measure
demanded by fairness and equity to non-Brahmins, and that it is not inequitable
or urifair to Brahininis, then will accept this motion, and the question as
# the area in whicl the Act shall suo motx operate, and the gueatmn of defini-
ﬂondand s0 forth, will bewgr carefully considered in Select omnut.tee, 1 baye

dnly put before the House the various views concerning this Bill.

/ ‘Mr.J.N. Iukhorjoe. Sir, coming as I do from Bengal, 1 m.n. *t
“2" onoe tell this Mouse that I do not
1. rntemtm themultoftheBﬂIu H
Members who belong to the Bombay Presidency nay possods.’ BY ,mp

PR N LA
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& Hindu, I think T am bound to say a few words as regards the principle of the
Bill and to express my gratitude to the Honourable the Home Member for the
ial mannerin which he has plaead before the Council the opinions which
he has received from various public bodies, and for the attitude which ¢
Qovernment of India has assumed as I know it would, in this matter, e

The Bill like some others now before the House, introduces a very impor-
fant princi le, a principle which goes to touch the various representatives of the
(ﬁgcr,ent religious communities who form this Assembly. So far as I am
concerned, it may be a very small matter, but we have just heard that there are
thousands of Wataudars in the Bombay Presidency who may be affected by
this Bill. - I hold in my hand an objection to the Bill which ] have received—
I do not kpow if other Members of this Honourable House have also received
it. It refers to ocertain Resolution which were passed at a meeting in some
places in the Berars, and it runs to this effect :

* Wo the Watandar Joshis of Berar, assembled in a meeting on the 28th Augnst 1981,
express our strong protest inst the Bill to be introduced in the coming Bession of the
Impbrial Legislative Assembly by Mr. A. B. Latthe, M.L.A., as the same purports to encroach
ou tho ancient rights of this olass, and unnecessarily creates a gulf between the Brahmins
and the non- Brxmim when there is none at present in this Province, and when the majority
of the orthodox community of the Hindus quietly and fondly cherieh this 10ld institution as
the same in not burdensome at all. :

(5) Tho Bill aims at a trespass of the Legialature on the sacred domain of religion and
i};;; violates the promise of the religious neutrality held out in the Royal Proclamation of

2. Resolved further that the copy of this Resolution be seut to all the Members of the
Assembly.

Radhakrishna Ragheo Ghonge.
Precident.

Now this raises the very important question of interference by this House
in the religious practices, custorns and n:?as of particular religious communities,
That is to say, this House, composed as it 18 of Hindus, Muhammadans,
Christians, and men belonging to other denominations; is called upon to
assume jurisdiction in matters which oconcern religious bodies, and in the present
instance, the class of Hindu priests known as Watandars; and the House
must, to my mind, be very ul as to how it proceeds in a matter of this
kind., We are on our trial now. Private parties have, no doubt, been allowed
by Government to put forward Bills, and a private me who is a Member of
this t1ouse, may bring forward any Bill in respect of any matter which, accord-
ing to the dictates of his judgment, may be antiquated or may be obnoxious
to him. But it must be remembered, at the same time, that we do not repre-
sent'n large maes of people who do not pay & certain amount of taxes. m‘:{
are silent. We do not know what fﬁy think about Bills of this kind,
but still we think that we represent India as a whole. Therefore, Sir, in
view of the faot that there aré Members of this Assembly, and other ﬁooph
outsidé this House, who wish to revolutionise Hindu seciety and. Himgn
rules of sygpession and so forth, it is part.icu,ln_'} ' necegeary that this House
should pause, and consjder the position, ghould ponder on the vety ‘grave
situation, which has boen introduced by Bills of this oharacter. Now, Sif, froin
what has fallen from the 1Honourable the Home Mawmber, I find that only
large publio bodies have been consulted in the present matter. Here is only
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one opinion which I hold in my hand and to which I have referred, which has
come from the Berars, and from only one body of men. This is not & matter
in which opinion outside the class affected by the Bill, should be allowed to
prevail, not the opinion of official bodies alone, but the opinion of men who
are directly concerned in the result of the Bill itself, should govern the situa-
tion. Even taking official bodies as they are constituted, we find that
the Honourable Judges of the Bombay High Court are divided in their
opinion, that the Poona Bar Aesociation is opposed to the Bill (and they are
supposed to kmow something sbout the m.nners and customs prevailing
in their part of the country) and the Central Provinces and the Bar
Association of Nagpur are divided in opinion. But these bodies of men are
what you call educated bodies of men, that is to say, English educated and
more or less cut off from the main current of opinion of the orthodox com-
munity of the Hindus. My learned friend, the Honourable Mover of the Bill.
has characterised the opinion of the Bombay High Court judges as & misguided
opinion. Whether misguided or not, there is that opinion, and in view of the
opinion that has been expressed, even by official bodies, the position that I
would. like to take is that the Bill be further circulated for opinion amongst
those who are directly concerned with the effect of this legislation. I am
entitled to ask for this, [ think, under Standing Order 89 printed at page 25
of the Manual. It reads thus:

* 1f the Member in charge moves that his Bill be referred to a Select Committee, any
Member may move as an amendment that the Bill be circulated for the purpose of eliciting
opinion thereon by a date to be specified in the motion.’

No doubt the Bill has been privately circulated, if I may wuse the
expression. We do not know to what places the Bill went, but as o
matter of fact, it practically went to oflicially constituted bodies only ;
and considering the importance of the Bill and knowing to a ocertainty
the effect it will have upon the orthodox classes of Hindus my motion
before the House is that it may be further circulate, especially among those
classes of men who are likely to be affected by the passing of this Bill, and
that their opinions be submitted to this House during the next Session of the
Assembly. My submission is that this Bill involves a grave question of
principle, that 1s to say, we, by putting forward this Bill, in a way, assume that
non-Hindus, Christians and Mubammadans and Parsis, whatever else they
may be— should haveé a right to dictate to the Hindu community by a majority
of votes, if they can get a majority of votes what ought to be their law
according to their own tastes and views; and similarly that the Hindus must
have a rght to dictate to the Muhammadans and other non-Hindus, according
to their tastes and views, what ought to be their law.

Sir, in matters of this kind, especially in matters of succession, where
there is a gradual growth of law, and custom, we cannot reduce the question
into one of taste and conveniences and so forth, and therefore my motion is
that the matter be further circulated among those classes of men and their
opinion collected and the result placed before this Assembly next Session,

Mr. President: I have reccived notice of the same amendment from:
snother Member tad I must give him the right to move it.

‘Mr.B.H.R,Jatkar : I bave given mnolice of an amendment on the
same lines as euggested by my Honourable friend, Mr. Mukberjee. I move it,
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It is to the effect that the said Billbe circnlated for ‘the purpose of eliciting

pinion thereon. This Bill, as already stated Iy my learned friend, Mr. Pyan
al Misrs, is a serious cnoroachment upon the relicious susceptibilities of the'
Hindus and on the region of Hindu Law. The status of the Hindu priest or
Joshi is knowp and has been recognised by custom and there is not a single
village in the whole of the Bombay Presidency or the Central Provinces and
Berar where there is no village priest.

This custom has been recognised by the Civil Courts, both by the Bombay
High Court and the Judicial Commissioner’s Court of the Central Provinces
and Berar, and the law has been settlcd by a course of decisions. This Bill
seriously interferes with the settled law of both these Provinces, and I say no
ground has been shown why a Bill should be introduced to do awny with that.
1n theaims and objects of the Bill, as stated by the Honourable Mover, it is
said that it affects only the Bombay Presidency. While making his speech at
the time of the introduction of the Bill he said that some parts of the
Central Provinces and Berar wereulso concerned anl that they were also
affected by thisBill. I cannot say what is the condition of thin
in the various other Provinces, but even in the above twp Provinces the
Bill affects a large section of Hindu priests or Joshis as they are called.
The village Joshi renders services to the villagers and receives a small pittance
at some of the ceremonies performed at their houses. The Bill affects a large
mass of village people also who have been receiving the services of the Joshis
from time immemorial, and it creates a revolution in their religious ideas.
My Honourable friend, the Mover, comes from that part of the Presidency
where there is a strong feeling between Brahmins and non-Brahmins and it
appears that that idea has actuated him to move this Bill. But it would be
a very narrow view if he judges the other Provinces also or other parts of his
own Province in thesame light. The Bill really creates a strong feeling
where there is none, and especially in my part of the Province, that is Berar,
where the people have not raised a voice aga‘nst the settled law of the
Province. E(i,:e my friend, Mr. Mukherjee, I have also received a copy of the
resolution from the Berur Joshis Conference. This will show the attitude of
that class which is most affected by the Bill. 1t is no use hurrying the Bill
through, against the wishes of the people, who are affected. The Joshis may
be called a class of vested interests, and as the opinion of the Governor of my
Province has been just read out by the Honourable the Home Member, the
House will see that it says thatthe watan of Joshis is in itself property
and it is immoveable property. The House will see that I am opposed to
the Bill at least with regard to its applicability to my Province, but I
won’t mind if it is circulated for opinion to the various bodies and to the Joshi
class and the public generally. It has been eaid that opinions have been
called for and received .....

The Honourable 8ir William Vincent: May I explain, Sir? The
Bill has been circulated to all Provinces and full opinions have been received.

- Mr.B. H. B. Jatkar : But the public who receive. the servioes of the
Joshie and the Joshis themselves have not been oconsulted, and it is very
necessary {hat they should be consulted before we proceed in this case, and
hence 1 put this amendment that it should be circulated in order to elicit
opinion, and I hope the House will suppott it.
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Mr. Pregidout : 1 do not kriow whethet the Honoarhtle Membbr hab
understood the techniosl meaning of the word * direnlstion’. I understand,
unless this' Assembly gives explicit instructions, ciretibstion otly refets to Local
Governrments and such other bodies as mny be mentioned in the motion.

. b Honourablb Sir' William Vinoent : In that sende it has been

Mr. President : The Honourable Member must realise that the word
¢ citculation’ in this motion has a y technical sense and that the Bill
will not go to those bodies to which he refers unless this Awsembly  explivitly
orders it to go.

Rai D. C. Barua Baliadur: Ibeg to submit that as exception has been
made in the case of Benga! it should also be made in the case of Assam. We
do not know what watandar priests are, or anything about them. The word
* Hindu"' has been defined in a very peculiar way. I'am a Hindu, but 1 do
not co'ne under that definition at all. We have no such priests as’ watandar,
and they are quite unknowa in our part of India. So, if it should be intro-
duced, at the outset the provinces of Bengal and Assam should be excluded
from its operation. _ .

. Dr. H. 8. Gour : Sir, { am afraid the fact that the Honourable Mover
of this motion has overlaid his speech with controversial matter is responsible
for the acrimonious discussion which has followed it. 1 beg to submit that
this is not a pure question of Hindu Law, but & mixed question] of Hindu and
Civil Law. We have beoo told and told with a certain degree of emphasis
that the right of a Joshi or of & watandar priest to make exactions from his
constituents is a matter of Hindu Law. My friend, Mr. Mukherjee, and my
friend, Mr. Pyari Lal Misra, have reiterated this statement. Now, | wish to
challenge with due humility both of them to point out a single senteuce from
any of the recognised texts of Shastric Law whereit is laid down that the
priest is to demand and receive any perquisite for the performance of religious
rites.

8ir, the history of this watan exaction may be divided into three chap-
ters, one more gloomy than the other. You will find that in the orthodox
books on Hindu Law it is inculcated beyond any shadow of doubt that the
priest is to lead the life of an asvetic and to give his priestly services gratui-
and without any recompense. This you will find repeated in Manu and
then you will find it ted in the later books on Hindu Law. Now, we
on to the second stage. The second stage was the offering of services
or payment, and last of all, it bappens to be payment without service, and
this is the stage at which we find watandar priests’ position both in the Central
Provinces 'and in Bombay. Honourable Members will remember the watandar
priests claim this as their hereditary watan and the right as their propertE
and Honourable Members will remember that throughout the country sfc
riﬁl:ctariuve grown up during thé last 100 or 200 years. I remember a caso
which will be recalled by many in ‘this-House that a patwiri claims bne fapse
for Dusserah for worshipping his ink pot and he refuses to give any copy of
the jamabandi or kasra to s tensit who'does not wotship” hms ink ' pot.” The
ink pot refuses to mirrender the hecessary fluid necesssey for inditing the' £awra
or the jamsbandi: I find that these immemorial rights and customs exiswg
evén in Burope:' We hava a living example, I arh' gind to #ay' the solé” an
single living example, of the toll-keepari- the' mstt* who' usedl 'to" put”s tod
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across the road and said, ‘ Pay me my &six pence, otherwise you qani A
Hf g csad, - This 1o the

If you ask him, ‘ Why should I pay you six pence ’, he'said, ‘Th i
‘ﬁgﬂt sanctified by custom and the immemorial user of the land and the

passers-by feel that it must be right .

The prieetly classes in Europe made similar exactions. I do not wish to
detain the House by giving examples because they occur to all of ue. Now I
submit that so far as these Watandar Hindu priests in Berar and the Bombay
Presidency are ooncerned, for a very long time they have been making these
demands from the public at large, not because they render any public service,
but merely because they say they claim this as of ight and as sanctified by

Ammemonal custom. Now, 8ir, this is their way." 1f the people are willing
to pay, there is no question about legislative or judicial interference. But
when they put this matter before the Court, the matter takes a different turn.
It assumes & peculiarly secular aspect. A court of law has got to be satisfied
that the plantiff who puts this matter in court has got what is known in the
Civil Procedure Code as a civil right. Now, Sir, when the question comes up
before the eivil court, the first thing that the court inquires is ‘ have you gol;
the civil right to putin a snit ?’ I to ask the Honoursble Members of
this House what 18 & civil right. A civil right is a right to property which a
court of law can enforce by 1ts own coercive process. Therefore it is nat

urely a religious question, but it is a religious question, which is dominated

y the secular question as to whether ly-:m have got a right of snit. Now if I
go to a oourt of law and say that 1 have a right, an old, saored, immemorial
right to put my hand into my neighbour, Mr. Mukherjee’s pocket once a year on
the Dasserah day and to empty its contents, and say to the court that on that

articular day my friend received his travelling allowance and was walking
Eome with it but he did not allow me to take possession of the bag which he
was carrying, will the court give me adecree ? If, then, Isay it is sanctioned
by ancient immemorial custom, the court will eay * whatever may have been
your ancient right, I will put it now to the test of the established law that no
custom is valid if it is opposed to public policy. And what is public pplicy ?
Public policy, I suhmit, demands and requires that nothing is good vgﬁich is
against justice, equity and good conscience. The question is, thercfore, reduced
to this. The question is not whether I have got an immemorial right, but the
question is, when I go to a court and say I have got an actionable claim,
whether T have got such a claim as the court will regard vs -a claim founded
upon justice, equity and good conscience. That is the crux of the whole
matter, and I thmk that my friends in this House will clearly disentangle this
question from the Brahmin and non-Brahmin question, or from thoge other
questions that have been raised, namely that these Watandar priests have beep
enjoying this right under the sscred Hindu Law,—that it is legnlized and sanc-
tioned by immemorial ~ustom. Honourable Members will remember that the
short question, therefore, with which we are concerned here is this. Is this a
right which appeals to your conscience,—is this a right whigh an be justified
uponbethe stern and solid Erou.nd of justice and reason ? ?hsubmit, Sir, there
can be no two ans  thig qugstig; iven my friand who is “a stern and
unbenﬂm Tory *in &;ZBFM%:?: wi mi‘ deq;lythe fact tzqt if thig question
is onqa"M before ‘s, cowrt of law, and an appeal is made to that final

arbitrator of all digpﬁ’bgq,’npgié[,&, lﬁaqon and commonscnse, my. frignd will ng

Bive 'a Yog' to stl?n?d ypon. I therefare submit that this.is not; essentiglly a

00T qiéafln a5, 1 ogiyh s, Bho Hanenrable Hoine, Mmbes shindd

£
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bave beaten a hasty retreat from the position which I submit he should have
taken up in this connection. 1 say so, Sir, becuase this is not only a single and
solitary instance in which we shall ask the Government to take up a firm attitade.
To say that this is a question which affects Hindu Law and, therefore, it will be
dropped by the Government, and to say * we will have nothing to do wirh
this question—you decide this question in the best way you can ’ is, I submit,
not exactly the correct position for Government to take. 1f they once find
that the question is a mixed question of Hindu Law snd Civil Law,—if they
onoe find thut the courts of justice are daily petitioned to enforce this claim,
1 think it is the bounden duty of Government to see whether the courts of law,
which administer Civil Law, should continue to give decrees in cases of this
character. It is then u question of Civil Law, and not a question of Hindu
] aw, because, as J have pointed out, it is the duty of the court to see whether
there is a civil right upon which the plaintiff is entitled to sue and obtain a
decree inst the defendant. Surely, Sir, if this questioa is of the character,

I submit it is, then I submit, the Government should take courage in both

hands and suppert this Resolution. They should say, * we do mnot deal with
this question as a question of Hindu Law,” but when you ask our courts of
justice to use their coercive processes for the purpose of enforcing your right,

you bring yourself within the domain of Civil Law, and it is our duty then to
examine and see whether your claim can be supported and justiﬁet{ on the
ground of justice, equity and good conscience, which dupplements our stutu-
tory law. Now, Sir, thisis perhaps a vain and idle appeal, because the-
Honourable the Home Member has already told us that the Government is

committed to neutrality in a matter of this character, 1 wish therefore to
appeal to my friends that this is a motion which they should heartily support,

not only in the interests of justice but in the very sacred name of Hindu Law,
which, I submit, does not tolerate the exactions of sums in the shape of
priestly fees and offerings.

I bave said, Sir, that in its original conception the office of a priest was
an honorary office and he regarded it as a sacred duty to offer his religious
ministrations to all and sundry without any charge, without any fee, and without
any recompense. 1t was only in course of time that the clergy came forward
and began to assert that they had an ancient right to make exactions from the
laity, whether the laity required their services or not. My friend, Mr. Jatkar,
who hails from Berar, told usthat the feeling in Berar is strongly against this
Bill. I think my friend will be the first to remember that in the Berars a
very strong movement was on foot, and it is getting stronger every day, where
the non-Brahmins have appointed their own non-Brahmin priests to the
exclusion and supersession of the Brahmin priests, and who perform all the
gervices which were before performed by the Brahmins,

Mr. B. H. R. Jatkar : Not in Berar.

Dr. H. 8. Gour: My friend says it is not so in Berar. Let me
vepeat that it is 0. I am as closely connected with Berar as my friend
is. 1 practise in the Central Court in Nagpur, and I am in daily
touch with the Miﬁ:'ﬁ‘ in Berar. There is certainly a growing opinion
‘in the Amraoti and Ellichpur districts in favour of excluding ;lll)%nrmm-
from their religions ministrations. Now, Sir, the'question is a plain question.
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Let us examine the question not as Hindus or Muhammadans, Christ-
ians or Parsis, but as men possessed of common sense. These priests
come up and if I want their services I pay for them, If I don’t want their
services, can any Honourable Member in this House appeal to any rule of
common sense and reason and say whether you want his services or not you.
shall pay an annual due to the priest who cﬁims it of you, independent of any
service which he may render to you. I have known cases and these cases are
not msn&; but they typify the class of cases which exist in Berar. - A gentle-
man, &8 Watandar priest, had a land fight, a land feud, with his neighbour, who
bappened to be his constituent. They were not even on talking terms. His
relations died and this Watandar priest refused to perform the funeral cere-
mony, and at the end of 3 years, ont of sheer revenge he filad a suit for Rs. 52
in the court and obtained a decrec. T was engagod on appeal by the man, to
whom injury in addition to insult had been offered by this gentleman of the
priestly class, and I argued and pointed out that it is against the most elemen-
tary sense of natural justice that a man should not only inflict an injury of a
most, egregious character upon his constituent but afterwards demand a sump
of money as his ancient perquisite. Casc after case, Sir, could b2 cited in
which the priestly classes have &msed their power, and [ therefore strongly
support this motion, and I ask this Honourable House to ignore these adventi-
tious and unnecessary questions about Hindu rerevs non-Hindu and the
so-called sacred law of the Hindus, and to deal with the question as one of
common sense that no man shall have money for which he qlms rendered no
serviee, . .

One word more, Sir, and I have done. My friend. Mr. Latthe, has ng
doubt defined * Hindu’ in a way which is open to criticism. If my friend'
will look at the sub-scction, even a Khoja or a Momin, who are Muhammadans
but follow the Hindu Law, are classed as Hindus. But that is a matter which
I think coul]l be corrected by the Select Committee. There are other defects
in the Bill, but these are all matters for the consideration of the Select
Committee. So far as the cardinal princ.ple of this Bill is concerned, I sub-
mit, Sir, it is unobjectionable and should not be objected to by the Honourable
Members of this House.

Mr. President: The original question was :
‘ That the Bill be referred to Select Committee.

Since which an amendment has been moved :

“ That the said Bill be circulated for the purpose of eliciting opinion thereon. ’

The Honourable Dr. T. B. Sapru: Sir, at one stage of the debate
thought that it was perfectly unnecessary for another Member of the Govern-,
ment to stand up in connection with this'Bill. But Dr. Gour’s speech I think
makes it necessary for some other representative of the (iovernment to make &
qu observations in regard to some of the remarks which have been made by
him, 1 do not think the Bill is one which lends itself peculiarly to any.
elaborate eloguence, 1t is really a matter of law, and there are just one or two
considerations of policy involved in it. I will invite your attention first of al}
to the questions of policy and then to the questions of law. _ B

My Honourable friend, Dr. Gour, hassaid that the attitude of Govémmgqg;
in regard to a Bill of this character ought to have been different to what 1t
was atated to be by my Honourable Colleague, Sir William Vincent, this morns
ing. 1 nesd searcely asgure Dr, Gour or many of my frignds who are ardep,
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mapparters of social reform that in my individual and personal capacity there is
robahly no one here in this House prepared to go further than I am.
nt at the same time in a matter of this kind which affects certain vested
interests, it is quite obvious that the right attitude for the Government to
take is one of neutrality —more particularly when the House consists of a
non-official majority and when the House can come to its own conclusions
independently of any assistance from the Government. I sincerely hope and
that my friend, Dr. Gour, and those who think with him in a matter like
this will not assume that the Government is deliberately offering any resist-
ance. The position that the Government has taken, and which has been
explained at some length by my Honourable Colleague, Sir William Vincent, is
that having regard to the conflict of interests the safest course for the Govern-
ment is to leave this matter to the judgment of the non-official majority. I
may farther add that this attitude relates only to Members of the Government.
So far as the officigl Members of this House are concerned, they are at perfect
liberty to take their own course. So much about the question of poliey.

With regard to the question of law, T think it is absolutely fruitless now
to discuss what really was the origin of this rule or practice or custom, whatever
you like to call it. :

I do not wish to enter -into any controversy with my Honourable friend,
Dr. Gour, as tohis exposition of the Hindu Law in regard to the rights of
priests, though if I did enter into that controversy, 1 would very strongly
challenge at least one of his observations, as my reading of Manu is not
exactly the same as that of Dr. Gour. I can recollect numbers of verses in
Manu where very minute statements are made with regard to the offerings
which are to be made to priests. There is no harm in recognising the fact
boldly that the priests have in Hindu history wielded an extraordinarily
large power, and because we in modern times are not disposed to recognise
their authority, we need not revise our notions of Hindu Law for that reason.
The fact of the matter seems to be, if I may venture to make the suggestion,
that the office of the Watandar— and I make that suggestion, entirely on my
own responsibility —probably had its origin in the performance of certain duties
which were cast upon the village priests by the State at a time when the
Hindu State was the ruling power. I do not know what exactly is the
meaning of the word ‘ Watandar ’ in the Marathi language, but speakin
as & Northern India man, I can say that the expression is a compound o%
two Persian words, and very often I have found that when Persian words
have travelled down to the South or the Bombay Presidency, they have in
oourse of time come to assume a certain technieal meaning which has been
given in those particular parts of India, But whether that is a correct explana-
tion or not, what is claimed there is by no means uncommon. Even in
Northern India you find claims of this character put forward, though it must
be added that the High Courts have persistently declined to recognise these
claims. Only two years ago 1 bad a case in which the Pandas of Kedar
Nath, one of the sacred shrines, claimed a similar right, and the case was
bittetly fought, and the High Court hcld that they could not claim such
righte. Well, so far, therefore, as Northern Ir.dia 18 concerned, and I would
.also say the same thing with regard-to Bengal, no difficulty has at all been
experienced, pnd it has been definitely ruled both by the Allahabad High
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Court and I believe, by the Bengal High Court also, that there can be no such
monopoly in the office of a priest. 1t is true that difficulty has been felt in
Bombay and I understand also in Madras. (4 roice : No difficulty in Madras).
I may be wrong there, but certainly diﬂicultly has been felt in Bombay,
and if by reason .of a persistent course of rulings it is impossible for the
Bombay High Court to take a different view, there may be justification for
the Bill which has been introduced by my [{onourable friend, Mr. Latthe.

As to whether the provisions of this Bill will be acceptable to all sections

of the community in the Bombay Presidency, it is a different matter, and it is

recisely for that reason that the GGovernment have decided rot to take sides

1n a matter like this, but to leave it to the unfettered judgment of the House.

Whatever may be my personal opinion in regard to matters of this character,

whatever may be my personal scntiments, 1 must identify myself with
the Government so far as their policy in this particular matter is concerned.

Mr. N. M. Samarth : Sir, I wish to tell this Ilouse bricfly what really
the substance, the gist of the Bill is. It will be noticed that the Bill is only a
permissive measure, It says in clause (3) that no person shall be entitled to
claim, as a matter of right, any ceremonial emoluments from any Hindu who
does not call in the services of the person claiming those emoluments. If an
Hindu in any village is willing to make payment to the village priest, this Bill
does not interfere with him at all. 1t only says that any one who does not want
to engage the services of the village priest but who engages sowe other priest,
should not be compelled by w® decree of the court to pay emolutnents to the
rson whoee services were not uisitioned. In other words, the Bill
ssks for freedom of conscience and freedom of action. The opposers of the
Bill ask for coercion and compulsion, and the House will have to decide
between these two issucs. The situation is this, that in Madras, Calcutta
and Allahabad, the High Courts have held that there cannot ' be any
monopoly in priesthood of this character. The decisions of the Bombay
High Court, however, have gone the other way, and only recently, in a
deasion, 42, Indian Law Report, Bombay, it was held that if a Hindu villager
chooses to have Brahmanical ceremonies condueted, he must employ his village
Joshi or fee him as if he had employed him.

Now the object of the Bill is to bring the law in the Bombay Presidency as
well as in those parts o the Central Provinces, where there is a large Maharash-
tra comnmunity, 1nto conformity with the decisions of the three other High
Courts. The Honourable the LLaw Member was not surc as to what the
Madras High Court decided. But I may point out to the Council, that the
Madras High Cowt decided in 26, Madras Law Journal, page 483,—it is a
judgment by Mr. Justioe Sadashiva Aiyer as follows. This is what Mr. Justice
Sadashiva Aiyer said: ‘I am strongly against the recognition of office
which could give rise to an exclusive right to officiate as purokit for
a particulur person or in a particular village or villages, especially a right
which can be enforced in the courts of law. He further goes on to say : 1 hold
that monopoly to officiate as purokst should not be recognised by courts and
that it is against public policy to allow any such claim.” Therefore, Sir, the
uniformity of opinion of Allahabad, Caloutta and Madras High Courts, is in
favour of the principle embodied in this Bill. The Bombay High Court having
by & series of decisions laid down the law which I have already mentioned
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finds fteelf difficult on account of the well known principle of law kyown as
slare decisis, to recede from them, and nothing can done to get over-
thope decisisons unless those decisions go up to the Privy Council and the
Privy Council overrule them. The Bill, tterefore, ie a simple measure, the
Lﬁnciple of which is to bring the law in Bombay into oonigrmity with the

w_which prevails elsewhere. Let the whole House be clear s to the principle
of this Bill, and I need not repeat that while it does not enforce any restriction
upon any Hindu who wishes to pay » Hindu village Joshi the emoluments that
he thinks are his due, it does not compel any one to engage him, but all that
it spys is that if » Hindu does want to engage the services of the village priest,
let him pot be compelled by a decree of the court to pay him as if he hed
emgaged him. I hope the House will pass this measure.

Dr. Nand Lal: Sir, it is regrettable to see that the controversy between
Brahmins and non-Brahmins is manifesting itself in various phases, and this
Bill, I am sorry to say, is a specimen of it. However, 1 am in support of this
Bill for various reasons.

1 differ from my learned friend, Dr. Gour, so far as his exposition of the law
is concerned. He seems to tell us that the Legislature will step in only in the
case when some sort of civil right is denied or crushed. Differing from him 1
may meke my subxission that my view of the province of a Legislature is thie,
that the Legislature will think itself called upon when there is fear of the-breach
of peace or when there is fear that there wi]robe multiplicity of litigation and
eoercion. Since there is great room for this, the Le;:isi;tnre is right in
dcgﬂng in and operating itself asa preventive. For these remsons 1 am
in favour of this Bill and I support it very cordially.

Mr. W.M. Hussanally : Sir, it is impossible for & non-Hindu to recognige
the importance of this Bill or the merits of its provisions, But I only want to
;p_‘e.'k with regard to one or two points that have been touched upon by my

end, Mr. Pyari Lal Misra. He said that the Joshis had not been consulted
in Berar. It is impossible to suppose that the Bill which affects that class
of l?le, ocould acquire their support. I am not concerned, Sir, persounally
with this Bill in itsclf, but from t{:e opposition which has been led by my
friends, Mr. Mukherjee and Mr. Pyari Lal Misra, I am rather anxious of the
fate of another Bill which my friend, Maulvi Abul Kasem, has ‘introduced
with regard to the improvement of wagfy in Muhammadan societics in Indin
and I am afraid that if this Bill falls, the fato of that Bill is also sealed. As
I understand the law, that has been introduced, it ought to be one that is for-
the greatest good of the greatest number of the poople, and if the Joshis alone
oppose it and the rest of the Hindus of the Bombay Presidency and Berar
and the Central Provinces support it, 1 think this Asscmbly is bound to also
i? rt it, otherwise no reform in our social life, whether of the Hindus or the

,ur:mmudms, i8 possible.

Mr. Mukherjee wished that this Bill should once more be circulated for the
inion of the people of the Provinces it will affect. But 1 do not consider that
rdle which he quoted at all applics bocause it has been onoe circulated and

T believe it has been widely publisged in the Government Gagettes and every
sem who wished to éxpress an opinion about it has done so or ought to-have
ons s0. And i is no usé now to relegate it again to ciroulation once more
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simply to avoidit. But at the same time since a 'discordant ‘note fas been

struok by my friends, Mr. Pyari Lal Misra and Mr. Jatkar, I would om

to the Honourable Mover to add the 'names of one of them to the’ y

Committée so that they may express any views they like in the Selét

Committee. o
Mr. J. Chaundhuri : Sir, I move that the question be now put.

'Mr. President: The original question was :

“That the Bill to smend the law relating to the emoluments claimable by Watandar
Hindn priests be referred to a Belect Committee consisting of the Honourable the Taw
Member, the Honourable 8ir William Vincent, Mr. N. M. Samarth, Mr. N. M. Joshi,

Mr. X. G. Bagde, Dr. H. 8. Gour and the Mover. '
‘Since which an amendment hae been moved :
* That the Bill be circulated for the purpose of eliciting opinion thereon,’
The question 1 have to put is:
¢ That the Bill be circulated for the purpose of eliciting opinion thereon.’
The motion was negatived.

Mr. President: The question is :
* That the Bill be referred to the Select Committee.’
The motion war adopted.

Mr. A. B. Latthe: (Cries of ‘ No, no!’) One word of personal explane-
tion, Sir. The Honourable the Home Member observed that when he refused
to give me time on an official day to introduce the Bill, T accused him of
being partial. 1 must explain what really happened. The Honourable the

Home Member said....

Mr. President: Order, order. 1f I allow reports of private conversa-
tions to be used, 1 immadiately open the door to acrimonious controversy. I
the Honourable Member really wishes to make a personul explanation, T am
prepared to allow him to do so but be cannot go into a piivate conversation
on the purport of which ro doubt two memories may differ.

r.A. B. Latthe: I have only tosay this, Sir. The réason for the
Monourable the Home Member’s refusal to give me time for the introduction
of the Bill on an official day wis that Government would be thought to be
on my side and this was fearing a certain community too much,

RESOLUTION RZ: THE ANTL-DRINK MOVEMENT IN INDIA,

Beohar Raghubir Sinha : Sir, I rise to move the Resolution standing

against my name. It runs thus :

. *This Assembly recommends to the Governor General in Council that the followi
expression of opinion, namely that this Assembly declares its sympathy with the ?nnti-dwﬁ:g
movenient in Indis, be oonvogeﬂ to Looal Governments with the request thatthey may
oon-j&or the advisability of adopting measures to put a stop to the drink evil as soon ae
possible.’ .

In moving this' Resolution for the acoeptance of this Honoursble Hofie,
I have no political ends to serve. I shall seek to gain sich erids on the ' 9
instant when the Resolution on Self-government will be ‘diticussed, ,
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To-ds{ I am solely actuated by purely social, civic, and humanitarian
motives. I do not as the mouthpiece of any particular party, but as the
jealous upholder of the traditions of my country which saw the evils of
alooholism thousands of years ago, and pronoun every sort of fermented
liquor as the driok of the Dunavus, the degraded and the ignoble. 1 do not
mean to assert that drink was unknown in this ancient land before the
advent of the Europeans, but there is not the slightest doubt that while before
it was confined to the lowest strata of the population, English education and
western culture have made it fashionable ¢ven among higher and educated
classes, and its rapid spread among the working classes is simply alarming.
People say, that the advent of the Bible in different lands has invariably been
accompanied by the advent of the bottle, in spite of the teachings of the
Bible, and it was impossible that India, once so sober, should have escaped
this universally admitted curse of western civilisation.

Sir, the apologists of the drink traffic bring forward many arguments
and quote arrays of figures to sNow that the excise policy of the Government
is necessary in the best intercsts of the country and that by making drink
expensive, it is keeping down drunkenness and so on and so forth.

But statistics and every day experience clearly demonstrate the alarming
spread of the drink evil among the higher classes, that once regarded even the
touch of liquor as pollution, and indulgence therein as the surest sign of social
and religious degradation.

1t is said, Sir, that the sale and consumption of liquor is decreasing.
But I rely on the figures which are taken from the official reports. They w
show that from the year 1004-1905 to 1918-1919 there has been an increase
of twenty lakhe twenty-nine thousand nine hundred and ninety-six proof
llons of liquor, in the whole of India. In Bengal, the total increase of
iquor has been ninety-six thousand three hundred eighty-six gallons in a
single year from 1917-18 to 1918.1019. 1In the Punjab, too, there has been
an increase of one lakh gallons in two years. <Cananybody expect us, Sir, to
remain indifferent under such deplorable circumstances when our countrymen are
being thus victimised ? Government may not be prompted in ite excise policy
by pure financial motives, but should it permit the le committed to its
cz-rge, to offer themselves as a sacrifice to the Moloch of drink by making
it available everywhere and thus placing temptation in the very paths of the
weak-minded.

I may quote a passage from the speech of Lord Chesterfield in the House
of Lords i{: q1'2'4»8 against tho British Excise and License Revenue derived
from intoxioating drink.

It reads thus :

¢ Linxury, my Lords, is to be taxed, but vice must bo prohibited. TLet the difficulties in
uccnting“ao law be what they will. Will youlaya tax on the breach of the Command-
ments? Would not such a tax be wicked and scandalous, because it would imply an in-
dulgence toall those who would pay the tax P This Bill (to license liquor shopa for the sake
of revenue) contains the conditions, on which the people are to be allowed heqoeforth to riot
in debauchery, licensed lz' law and countenanced by magistratos, for, there is no doubt, but
those in authority will be directed by their masters to assist in theirdmgn to encourage the
consumption of that liquor, from which such large revenues are ex )

(A DMQ—W“ le.)



THR ANTI-DRINK MOVEMENT IN INDIA. 1087

Should the Government which once yielded so tamely tothe demands of
the British public and sacrificed its opium revenue, now think of flouting
Indian publio opinion in these days, when the country is being enfranchised
and hopes of Self-government are being held out ? Bome of us cannot believe,
Sir, that Government is rcally indifferent to the fate of the teeming
millions of this country and would deliberately sacrifice them for financial
considerations.

Sir, no sacrifice of revenue should deter the Government from doing its
duty. Some people argue that if we lose the excise revenue, education and
other useful improvements will suffer. So it comes to this, that if we wish
to provide increased and better facilities for education, ete., we must make
the people drink more.

If in America this loss of revenue has casily been made good and when
in this country itself a loss of opium revenue has not left the Government
insolvent, I see no reason why it proves so formidable. As total prohibition
has not proved iteelf a financial disaster in America, there is no reason why
it should do 8o in India in spite of dissinilarity of conditions. We have
the most illustrious apostle of total prohibition of America ia our midst in
these days, T mean Mr. W. E. Johnson. He has opened his campaign against
drink in this country, which, I am sure, will inspire Indian public with
greater zeal in favour of total prohibition. :

The moral and material well-being of the Indian Nation as the result of
prohibition must be a source of gratification to the Government.

My Resolution, however, does not suggest any particular means to meet
the end. All it asks is that this Assembly should express its sympathy with
anti-drink movement and that the Government should convey ite opinion to
the Local Governments to consider the advisability of adopting measures to
put down the drink evil.

‘The acceptance of this mild Resolution by the Government will at
least show that it does not wish to mnintain an uncompromising attitude
against this healthy move nent and does not wish to flout public opinion.

One point, more, Sir, and I have done. This Assenbly must be aware
that the Central Provinces Government has accepted a Resolution moved in
the Local Council which runs thus :

‘ This Council recommends t» the Government to stop within, as short a period as
may be practicable, the sale of country liquor throughout the whole Province.

The words ¢ country liguor’ had to be substituted for ¢ liquor<
as the Honourable Mr. S. M. Chitnavis, Minister, observed that in
the case of foreign liguor a reference to sanction of the Government of
India will be required. To this I wish to draw theattention of the Government
of India and request them to adopt the same policy as regards foreign
liquor and thus further strengthen the hands of Local Governments.

In fine, with your permission, Sir, I wish to read out to this Assembly a

* message from Mr. W, E. Johnson contained in the letter which only the
other day he has addressed to me. It is this:

¢ America tried out the policy of prohibition over a period of more than forty yeats.
8he was s0 satisfied with tho rosult that the policy was adopted by the whole nation and
no law evor was so strongly approved by the people. It becomes stronger in popular
uﬁ)proval every year. Indinn teachers have been proclaiming the evils' of alcohdl for two
thousand yonrs, Mont of the drink has been eliminated by this teaching nntil less than one
hundred years ago when the traffic in aleoholic drinks began to be commercialised and
clevelppedy for revenue purposos. Since then, the drink evil bas been so rapidly developing
that it has now become ajarming asa public menace, But India now has the mpohaib?l‘i@y
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of with'this problem, it being a tramsferred subject, and the whole world is watching
to seo will come of it. I do not believe for a moment that India will eat her teachings
of 2000 years and continue to exploit the sufferings of her poor for private profit or for

ue ) as has been the palicy for nearly a century. Temperance teaschings will

Al little as long as there is a drink shop on every corner established and aut-h:ﬁu‘d

law, Itis only the removal of the cause of the evil that will serve to ritnove the evils
themselves. As America has taken the lead in the Western world in eradicating this sebarge,
s will not India take the lead in the Orient in eliminating this supreme cause of suffering

sad viea
' . Cordially yours,
. (84) W.E.Johunson.'
With these words, T commend the Resolution for the acceptance of this
Assembly.

Mr. President: The questionis:
‘ This Assembly recommends to the Governor General in Council that the following

expression of c];m.mn, namely, that this Assembly declares its sympathy with the anti-drink
movement in Judia, be conveyed to Local Governmentn with the mqkuett that they way
m%ler ‘thu advisability of adopting measures to put a stop to the drin

e,
pe= Before I call anybody, [ hal better draw the attention of the Assembly
to the character of the first a.l;l‘:femlmcnt*. Amendments do not have to

any process of admission before appearing on the paper. It would be
P‘?sieal{yppoosilﬂe, of course, for this Ruemhl to pass tlhil:a:mendment, but

will draw the attention of the Assembly to the fact that the Honourable

Member moving the amendment instructs the Assembly to recommend to the
Governor General to introduce legislation in this Assembly, which it is not
within the power of this Assembly or the Indian' Legislature to pass. With
that I must leave him, because it is not in my power to rule the amendment
as out of order.

The Honourable Mr. C. A. Innes: Sir, when the Government of India
reoeived notice of Mr. Sinha’s Resolution, they were placed in a position of
some difficulty. 1t was their business to advise the Governor General whether
this Resolution should be allowed and there were strong grounds for holding
that the subject-mhtter of the Resolution was primarily the concern of the
Local Governments, and therefore not open to discussion in this House.
Excise, as the House knows. is a Provincial, and in all Provinces except Assam,
a Transferred subject, and as the House also knows, the Governor General’s

of interfercnve with the administration of Transferred subjects is very
strictly Nmited by rule. On the other hand, apart from the fact that the
Government of Indis naturally takea very deep interest in so inportant a
question as that of temperance reform, they have a direct interest to some
extent in the question raised by this Resolution, They derive revenue, a very
considerable revenue, from imports of foreign liquor. Eventually therefore it
was decided to allow Mr. Sinha to take his chance in the ballot and to put
no obstacles in the way of the House, if it so desired, discussing this question
of temperance reform, especislly in the very general terms in which it has
beeh put in this Resolution. At the same time, I have risen to speak at a
very early stage in this debate for a articular reason. Only a few days ago,
ou had occasion to.comment on the fact that the Assembly had embarrassel
itself by devoting to subjects of comparatively minor importance time which

. Tor afl the warde after the word * Counoll* the following worde be wubstituted : * That ¢ for |
m'ﬁ"“ mamufsoture;' nee Mhmmalnmf- Hritish India be: prohihited by umﬁ?

evil as soon as
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could have been more profitably devoted to stibjects of greater interest, to. the
House. Now, Sir, 1 Xo not wish for a moment to decry the importance of
the question raised by Mr. Sinha ; but 1 do say that as far as this Houss and
the Government of India are concerned, at present the subject is not ome of
immediate practical importance. On the contrary, the interest of the subjeot
is mainly academic. 1 may point out that we are not a debating society, but
we are an Assembly of practical legislators. (Hear, hear.) I say that as our
constitution is now arrangeil, any temperance movement in India must have
its origin in the Provinces. 1 have already pointed out that excise is not enly
o Provincial but a Transferred subject, and 1 think that no one in this House
will deny that each Local Government must be allowed to decide for itself to
what extent the drink evil, to use Mr. Sinha’s own expression, exists in each
Province. Local knowledge, Sir, is essential for the conmsideration of the
problem in all its bearings, and it is only Local Governments which can
decide, baving ' regard to all the considerations involved, whether those
mnsi(lnrations[i’)e financial considerations or considerations based upon the -
material and moral condition of their peoples, to what extent théy can use-
fully go in combating the evil. 1}t must be remembered, Sir, that the
Locn]l Governments will bave to pay the piper. Therefore it is for them
to call the tume. I am aware, Sir, that the Resolution merely asksus to
declare our sympathy with the anti-drink movement in India, and that it
metely suggests that this expression of opinion should be conveyed to Local
Governments, 1 take it, Sir, that the end which Mr. Sinha has in view
is the suppression of the evils of drink,—and 1am quite surethat there
is no one in this House who does not sympathise with that object. (Hear,
hear.) Certainly, the Government of India do, most whole-heartedly. Bat, Sir,
I must confers that T am not in favour of accepting the Resolution in the form
in which it stands. I am opposed. on principle, to offering, unasked, advice to
Loocal Governments on subjects which are essentially, at present at any rate,
their own concern, and which, 8ir, they are perfectly competent to deal with
themselves, The Ministers in charge of excise in the different Provinces in
India are responsible to their own local Legislative Councils, and every one in
this House must know that these local Legislative Councils have the cause of
temperance very much at heart. I think 1 am right in saying that practiocally
every Minister in every Province in India is now busly engagur in over-
hauling and re-examining the excise policy of his Government, in order that
he may satisfy his local Legislative Council that all practicable measures are
being taken to put down the evils of drink, and that the moral interests of
the people are in no way being subordiggted to considerations of revenue.
The vernments of the Unitedl Provinces and of Bombay have
appointed Committees to go into the whole subject, and pmbsﬁvly most
Members of this House will have seen that the report of the United
Provinces Committee was recently published in the public Press. The
Punjab Council, Sir, has accepted t.Ee principle of local option, and I
understand that a Committes is now sitting to decide whether a workable .
scheme can be devised to give effect to that principle. In Bengal, the
Minister has recently explained his policy in a long Press Communiqué. In the'
Central Provinces, as Mr. Sitha has pointed out, the local Legislative Conneil
has adopted prohibition as the goal to be aimed at. And, finally, the whole
uestion was discussed in March last in a full-dress debate in the Legislative
Jouncil of Bihar and Orissa. 1t is worth noting that this Resolution, which
recoramended that steps should be taken totally to prohibit the sale,

?



1090 _ LEGTSLATIVE ASSEMBLY [27rm Smer. 1021

[Mr. C. A, Tnnes.]
manufactare and consumption of liquor in the Province within a period of 3
years, was rejected by a majority of the Council, on the ground that it
was , and that at presegt it was not politics to talk of prohibition,
1 have given these details, Sir, in order that LE: House may realise that local
Legislative, Councils throughout the country have the cause of temperance
very much at heart ; that they have taken it up in real earnest, and that they
are bringing pressure to bear upon their Ministers, in order that adequate
measures may be taken to further the cause of temperance in 1lndia. ~"I‘hin
being so, Sir, I suggest. for the consideration of the House, that it would be
out of place for the Legislative Assembly to offer to these Coumcils advice
which is not ouly unsought but which s also unnccessary. 1f we adlopt a
Resolution of this kind, 1 fear that we shall be setting up a bad
precedent. This Assembly is jealous, and rightly jealous, of any encroach-
meot upon the functions marked out for it by the constitution. We may
take it for certain that the local Legislative Councils are equally jealous of
any encroachment upon their functions, and that they might resent advice
which they have not askel for, and which is quite unncoessary. I suggest,
Sir, that if we are to be careful of the dignity of this Assembly, 1f we
are unwilling to place this Assembly in a false position, and if wo are
anxious to set up salutary precedents, we should refrain from trespassing
beyond the sphere marked out for us by the constitution. I submit, Sir,
that the Mover would be well advised to withdraw hie Resolution. (Hear,
hear.) If not, Sir, I am afraid that if the Resolution 18 put in the form in
which it now stands, I am comgcllad to oppose it on behalf of Government.

I Lave carefully refrained from discussing the merits of the case; 1 base
my opposition solely on the poirit of constitutional principle. 1t has oceurred
to me, Sir—-and I should like to throw out the suggestion—thst possibl
we may come to an agreement in a very simple way., We arc allin this
House entirely in favour of temperance reform (‘Yes, yes)’ 1 am not propusing
a formal amendment, but 1 just throw out a suggestion as a possible solu-
tion. 1 suggest, Sir, that a Resolution of the following kind, would meet
usall:

*That this Assembly recommends to the Governor Uenerul in Council that note may be
tnkdennf the fact that the Assefnbly is in wympathy with the temperance movement in
Indir.’

1 think, Sir, that that is all that it is necessary to say, and, Sir, it avoids
what 1 have pointed out is & dangerous precedent and principle, nanely, the
danger of our trespassing beyond ousfuanctions and offering to Local Govern-
mente and lozal Legislatures advice which is quite unnecessary, and which is
quite unsought.

Mr. R. Faridoonji : Sir, in speaking on this subject I labour ander some
disadvantage, being one of those who have in recent years come in for a great
deal of popular criticism, and latterly, have been somewhat severely handled
'b%ae s portion of this House. Needless to say, I am referring to district
o

r..

Sir, the drink habit in India is well known to be as old as history. The
ancients used to fight their great battles primed with the soma juice, All the
world over, the craving for stimulants is us old as mankind, and is not likely
to dis until all humanity ascends to Mr. H. G. Wells’ New Utopia
mmm_of his books. Coming down to more recent timnes, say, the rule
of the Maratha period, which is often held up as a model rule, the drink habit
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was just as bad, if not worse, than it is now, and it prevailed among the upper
classes. In the city of Nagpur, over a hundred years ago, the Polig'cal
Officer reported that there were over 300 stills, and women of the middle
classes were seen going freely to grog shops. There are at present
only 10 to 15 liquor shops in that city. 0

The policy of Government in regard to drink has been laid down in their

Resolution of 1905, I shall quote an extract from the Resolution :
. _* The Government of India have no desire to interfero with the habits of those .who
usoe ulcohol in moderation. This is regarded by them as outside the duty of the Government
and it is necessary in their opinion to make due provision for the needs'6f such persons.
Thoir settled policy is, however, to minimise tnmﬁtltion to those who do not drink and to
dincourage exoess in those who do, and to the furtherance of this policy all considerations of
revenue must be absolutely subordinated. ’

In other words, Government aim at restriction and not prohibition. That
policy has been strictly carried out throughout India, by reducing the
number of shops, by restricting tho number hours and by raising the duty on
liquor, the only hmitation being gusrding against the risk of an outbreak
of illicit distillation. That risk is not a smull one, as the material for dis-
tillation is within easy reach—rice, mowra, the date palm, etc.-—-and the process
of manufacture is just as simple, namely, two earthen pots and two bits of bamboo,
This policy of Government is a wise Eolicy. In Persia, which is purely a
Mubammadan country, prohibition, with heavy pendlties, has been the rule for
centuries, and yet the habit of drinking has been widespread. Even in the
United States which have run dry latelfv (‘No, no’), illicit distillation is pretty
widespread. And, after all, Sir, is the vice of drinking any worse than the
vice ol; over-eating which is far more widespread and which at least does as
much harm, intellectually, morally and economically ? Increascd drinking is
sn index to prosperity, and is therefore much in evidence in the larger indus-
trial towns, gut in the interior the policy of restriction has been eminently
successful. In my Province, for instance, which has a I proportion of
aboriginals, the average yearly consumption per head of the adult population is
something like 6 to 8 bottles of the weakest kind of liquor, which is three times
as weak as whisky or brandy.

The question of revenue has all alon% been entirely subordinated to - the

licy of restriction, and a Government which has forfeited crores of revenue
E)om the opium traffic with China cannot find it difficult to forego revenue
from drink, and reach the pockets of the people who have been saved s0 many
crores, Lastly, the cvil of driving people by prohibition from drink to drugs
is a matter for consideration. Tge Ganja habit, and the habit of opium
smoking, which latter cxists even among the upper classes to some extent, is
far more injurious than the drink habit. Prohibition is a counsel of perfection,
and the object aimed at can only be effected by the propaganda of persuasion
and by getting people out of the drink habit.

‘Mr. E. L. Price: Sir, J support entirely Mr. Inies’s suggestion put before
the House, and I think on behalf of Government he hag expressed a very proper
feeling for the cause of temperance. What is temgemnce ? Tem )
is moderation in all things and, Sir, imposed not by the iron - of
making ordinary acts criminal offences but by moral impulses. Now, 'Sir,
the Mover of this motion has nothing at all to do with temperance, The
House cannot make ite mind too clear on that point, He is not conzerned in
the slightest with Governmer t’s idea of temperanco and moderation brought
about by moral impulses, helped of course by good social customs and usages,
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Notabjt. Al heis convernad with is prohibition. He speaks with his own
tongue in his own throat, but the voice is the voice of Mr. Pusseyfoot
Johnson. Sir, last Saturday when we had a day off, T took a busman’s
holiday and induced myself to go and hear some more speeches. I heard
Mr. W. E. Puseeyfoot Johnson. What is more, I induced Mr, Pusseyfoot
to hear me. ' Now, Sir, Mr. Pusseyfoot of course is not a great spesker, and
he is anything but a great debater, but he is a very clever fencer of awkward
questions. H% bas had illimitable practice no doubt.

Mr. President : Order, order. The Honourable Member has had his
say about Mr. Johnson.

Mr. E. L. Price : Sir, I am sorry if I am out of order. 1 will try und
put myself in order. But I must expluin that we had exposed to us what is, I
thivk, the basis of Mr. Raghubir Sinba’s Regolution, which really has prohibis
tion behind it. Before the era of prohibition in Araerica we had given us a very
lund picture of the country, a picture I should be very sorry to draw of my
country ; and after prohibition we had a rosy picture which 1 cannot t,
both from the evidenee of the press and the evidence of my own friends who
have travelled in America, for 1 happen to know that in spite of prohibition,
America is not dry ! And as a matter of fact neither America nor any other
country ean be dry till you induce all the people to live in glass houses. While
people enjoy houses with solil walls and anytbing like privacy, to prevent
private distillation is & physical imposeibility. The American law forbade
private distillation. 1t went on.  The police, overwhelned with the importance
of their own functions in wecuring the cnforcement of an impossible law,
took on themselves to make sesrches without warrants. There was one
Professor-—the nane of the University I forget now, but his house was
searched suddenly and they found his private atiﬁ. They arrested him, but he
«aid ' What ure you doing? Don’t be foolish-—everyboldy is doing it.’
Everybody was doin% it.. -1 turn to the ‘ Csvil and Military Gagelte’ of the
24th and the cable from New York shows that as everybody was doing it and
pople were not inclined to put up with the violation of the sanctity of the
theory that every man’s house is his castle, they have changed the law. They
‘have changed it now : in the United States private distilla;gon is now allowed.
"No man’s house can be searched for it, for no man can be punished for it. He
is allowed to make his liquor and to drink it himself and entertain his friends
with it. All that he is prevented from doing is to carry a bottle about with
'him in the strect. He can give his friend a drink in his own house, but if he
gave his friend a bottle to carry home with him and the friend carried ‘it home
ﬁmt would be ‘ transport’ and a crime! Somebody throws a doubt on it.
I have the New York Cable under my hand to show him. Now, if you see
this point,-—and mind you that whereas Indians are keen on privacy in
their own “houses, probably more keen than Americans,—you realise that
private distillation cannot be stopped, and you will also sep that absolute
protifbition is an inpossible policy for India. Moreover, in the United States
to gﬁl grape sugar they have to put sulphuric acid on ordinary sugar and so
on; "but these things arc unnccessary inIndia wherc most people have
s toddy palm landy and the mowra flower is ubiquitous. So 1t isquite
g %‘e’m my opinion to stop private distillation under absolute 'prohi-
ition in'Yndia, ahd 1 do not -thin{: the Members of this House are fed
"to bave anybody ptuwling about in their kitchiens. or clearing their. sidebonrd
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any more than they show any sign in this Assemblyof having their ward robes
messed about. I do.not see any khads here to-day. Well, Sir, why I. feel so
pecubiarly keen on putting the position before the House that prohibition is
1mpouib{e is, that.an aftempt to im it will mean the infrinpement of
liberty of the subject and the privacy of our houses—and I am very keen indeed
on personsl liberty, ' It is not because 1 am a European, or an Englishman,
but just bacanse I am a man, and I am glad to say that the desire for
personal kfber? and the right of a'man mleue himself in personal matiers
goea far down in society. In the ying by pickets in Karachi, of
two of the men who put up a plucky fight, one of them followed the humble
occupation of a dhols and another a Aarégarriwala. 1 do not know how the
fought, but my own feeling ie that those poor fellows showed a very valusb
spirit in building up the common wealth. I would sconer as a fellow-citizen
have & dieds whio would resist bullying rather than a graduate of any univer-
sity would put up with it. It reminds me of those lines :

* Bomo village Hampden, who with danntless breast,

*'The petty tyrant of his fields withstood. *

Now we have this position, that a very great country, the United States,
during the last two years has been offering its body civic as a corpus vile for
vivisection. And mark you, that vivisection is not over. The law has been
changed as recently as the last week of August. They have not yet solved
their probles. Why on earth should we not stand aside, watch them and
take all the benefits of that experiment without undergoing any trouble our-
sclves 7 1t is & valuable thing to find anybody at all offer themselves for
such an experiment and to be able to stand aside now and watch the end, and
the end is a good way off. Yet we may have all the benefits of their «experi-
ments and none of their toils and pains. '

Therefore, Sir, to conclude. 1 do support the Ilonourable Mr. Innes’
sugypestion entirely. 1t is a temperunce proposal. It comwends itself to all of
us, Temperance 15 moderation in all things and it is urged on 8 man by moral
impulees and not by the iron bar of law. But the proposal of Mr. Sinha,
however it may be disguised, has not got anything at all to do with temper-
ance. 1t is simply a matter of absolute prohibition to bhe ruthlessly imposed
on India wélly nilly. o ’

Mr. J. F. Bryant : I move, Sir, that the question be now put.

Maulvi Miyan Asjad-ul-lah*: Sir, T rise to support the Resolution
moved by my Honourable friend, Mr. Beohar Raghubir Sinha. In this
connection I should like to say that the use of liquor is strictly prohibited
vnder our Quranic laws and the object of this prohibition is abstinence
from the use of alcohol which is considered to be a polluted thing. The
leaders of Islam have called it. the mother.of evils, that is, it creates evils,
8o far as my poor knowledge .goes, all the religions of the world are opposed
to its use, and kings have also from time to time prohibited its use by law on
certain ocoasions, If my memory does not fail me, during the rocent Gueat
War our King-Emperor and many of his Ministers gave up the use of alachol.
Although the use of aleohol in smull quantities under medical pdvice is
beneficial to patients yet it is an admitted fact that it is quite uselees and
even harmful to healthy people.

-,

® Tha wpeedhs was dellveredter Urdu nd the original will be found peinted s an Appendix, o
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In Indis, where the majority of the population is uneducated, the domes
tie oustoms of the people in general are against the use of alcohol, and both
the-bealth and habits of the paogle are impaired when they take to it. The
use of aleohal first affects a man’s brain and Sheikb-ul-BRais accordingly calls
it the destroyer of wisdom. From this it may well be understood that if a
man’s braia is affected he commite numerous crimes against law. It has often
been observed that the ducoite usually take aloohol before they commit those
doeeds of tyranny and inhumanity, which even an uneducated and illiterate man
would abhor. -

Further the use of alcohol has proved to be the cause of deterioration of
the Indians. As is well known to the Honourable Members of this House,
when the habit has once taken a hold on the Muhammadan and Hindu gentry,
it has caused the ruin and fall of very big estatesin a few days and deprived
the members of the families of their daily food. In these circumstances,
I venture respectfully to request that the I-{onoumble Members of this House
will support this Resolution in the intercsts of the country and of humanity
and by so doing they will earn the good will of Indians in general.

Although Government will lose a small amount of revenue by prohibiting
the use of alchol, yet as this Government has a reputation among the countrios
of the world for the spread of civilization and morality among the people,
which aim it has always at heart, it is expected that it would not mind the
loss of revenme but would rather issue orders for the prohibition. T now
Recommend to the Honourable Membors of the Assemily to support this
resolution for the welfare of the world.

Rao Bahadur C. 8. Subrahmanayam : I rise to a point of order, Sir.
The Honourable gentleman who spoke last has been heard by some of my friends
with great approval and manifest delight. 1 am sorry 1 could not share in
that delight. I presume, Sir, that knowledge of the language in which the
last speech was delivered is not among the many attainments with which
you are credited, and I should like to know, Sir, if there is any rule under
which the last specch could be translated for us into the language of this
Assembly, i.e., English.

Dr. Nand Lal : I shall translate if I am permitted. .

Mr. President : The appointment of an official interir:tcr bas not yet
been considered. The speech will be printed both in the original and in a
tranalation in the official report and that for the moment, I think, must satisfy
the Honourable Member from Madras, '

Dr. Nand Lal: Sir, I am in full accord with the noble movement of tho
Provincial Councils, namely, I am in full sympathy with the anti-drink move-
ment. 1 am one of those who are anxious that this evil should be stam
out, and driven out of this country. 1 endorse the view of the Honourable
Mover in regard to the various reasons which he has assigned but I am afraid
1 cannot identify myself with some of his remarks, as for instance when he
said that this evil followed the advent of the British Government. I differ
from him. X -

Beohar Raghubir Sinba : 1 did not say that.

Dr. Nand Lal : By this expression, I am sorry to say, he has shown his
ignorance of history. 1 wish he could have spared the time and studied ancient

history, then he would not bave adopted the attitude which he has done, .
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So far as the terms of this Resolution are concerned, I must say that I
plead my inability to appreciate it because I feel I am not competent to handle
it. Itis beyond the province of this Assembly. It is directly concerned
with the Provincial Councils and on the top of that it is one of the Transferred
subjects. (Cries of ‘Hear, hear!’) As I maised my voice yesterday, I
reiterate the same. We cannot issue warrants against the Provincial Conncils
and we cannot poke our noses into their affairs. That is direct interference
with their Province. But when I say that I hope [ may not be misunderstood
a8 expressing any lack of sympathy with the noble cause, which is very
rightly advocated by this Resolution. On the whole, not being indifferent
to the policy conched in the Resolution, I agree with the amendment which
has been so nghtly moved by the Honourable Mr. Innes. I personally feel
very much indebted to the Government for this very kind attitude and I
g;artli] y support the amendment which has been moved by the Honourable

r. Innes.

Mr. W. M, Hassanally : But he has not moved an amendment.

Mr. President ¢ 1t would be of considcrable assistance to the Chair in
guiding this debate if the amendment were placed before the House.

The Honourable Mr. C. A. Innes : Have I your permission to move it;
Sir? 1 beg to move, Sir, as an amendment to the Resolution on the agenda
paper that the following Resolution be adopted by the House:

‘ That this Assembly recommends to tho Governor General in Council that note may be
taken of the fact that the Assombly is in saympathy with the temperance movement in Indi. ’

Rai 8ahib Lakshmi Narayan Lal : Sir, there can be no two opinions
about the fact that the Government should sympathise and earnestly sympathise
with the anti-drink movement. Most of the best men of every country are posi-
tively of opinion that drink is an evil ; it is an evil according to every religion,
drink is not only an evil by itself but it is an evil which gives rise to other
evils, And it is therefore the bounden duty of the Government to leave no
stone unturned to take every possible step for completely eradicating this evil
by prohibiting the manufacture and sale as well as the import of wine exoept
for medicinal and industrial purposes. It is not befitting the yosition of any
Government as the benefactor of the people to eneoura.[];e directly or indirectly
any trade in an evil. No doubt the Government of India has been trying to
cradicate this evil by its excise policy, but this policy has been tried for a
sufficiently long time without any appreciable sucoess. America has found out
the mistake og its old policy and has now adopted a new Eolicy of prohibition
which has already shown ample signs of success. No doubt a long standing
evil cannot be eradicated in a day and instances of illicit manufacture are now
and then still heard of here and there, but that is the case with every evil=
instances of the breach of even wholesome laws like those to prevent the com-
mission of perjury, forgery, theft and other similar crimes are not unfrequently
heard of everywhere ; g&t is no reason why the Government should not have
the lawe for preventing these crimes ; the Government should not be lagging
behind in following the noble example of America. :

This is apparently a provincial subject but there are more reasons than one-
for the declaration of policy regarding this matter by the Indian Government ;
this question affects the wfx,ole of India ; besides the anti-drink policy has now
become a political problem ; this is one of those subjects which has given to
the non-co-operators the popularity which they cliim and the position of the
co-operators 1s very much compromised in the eyes of the public—if they lag
behiud the non-co-operator in eradicating this evident evil, ~
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‘Again, this is a subject which is sure to affect the revenue of thé country’
inone Way or another ; althomgh, at the outeet, ita effect upon the me:z
seenis ‘to be unfavourable, in the long run the effest is sure to be very very
favoun . If this evil is wppreciably eradicated, there shall notonly be 4
great ‘decresse‘in the number of crimes, reducing very much the eost of
criminal sdministration but there shall also be a considerable saving and
economic development making the nation stromg enough to bear further
taxation and yield more income-tax revenue which is the-ehief convern of the
Central Government. It is therefore in the interest of the people as well as
the Goverhment that the declaration of this policy of sympathy with the anti-
drink movement should be made soon. The Local Governments are merely asked
to' consider the advis«bility of eradicating this evil which cannot anyhow
mean dictating any policy to them. I therefore oppose this amendment.

Rai Bahadur Bakshi Sohan Lal: Sir, I don’t think that anyone in this
House is prepared to deny that the evil of drinking ruine not only the wealth
and health of the-person who drinks it but also his moral character. and that
notwithstanding the utmost aud whole-hearted efforts of (overnment and
certain Temperance Societies in India to reduce the eonsumption of liquer the
evil is increasing in thie country and, if not checked at once, it may reach to
such & climax as to infect all the male and female population of this country
aml make the check of this evil even by legislation very difficult if not quite
impossible. 1f the history of jail population, civil and criminal, in India be
traoed, morve than half the inmates will be found to be victims of this vice,
If the history of the inmates of the lunatic asylums be investigated, the
proportion of cases due to this evil habit will not be less than that in the jails,

1f the history of indoor and outdoor u‘mtifmts in hospitals and dispeusaries,
especially of venereal diseases and tuberculosis, diabetes, gout, etc., be gone into,
the prominent part will be found due to the effect of alcoholism or to immeral
character to which most of the drankards are addicted. 1f the history of deaths
caused by suicide, murder. culpable homicide not amounting to murder, and
by rash or negligent act, specially murders by husband or wife be gone into,
a larger will be credited to the direct or indirect effect of drink. If the
causes of absence from duty amongst soldiers, military officers and other private
and public servants and daily labourers be investigated, almost such
defaults will be found due to the influence of drink. Drohibition law will be
welcomed in India. India has ulways been under probibition law except since
the advent of the British Raj. Hindu, Muhammadan and Buddhist bavs
prohibited drinking liquors as a very heinous offence.  (See * Ancient India by
R. C. Dutt, ot pagee 287, 288 where it is stated ‘ murder, drinking spirituous
liquors, violation of guru’s bed, incest, theft, etc., were heinous offences and
sins according to Hindu law and Buddhist law.’) When Bharat returned to
Ayodhys from his maternal uncle’s home in Kashmir on the death of his father,
Dashratha, and exile of his eldest brother Rama and went to see his step-
mother Kausalya (the real mother of Rama), who was in distress and grief on
account of her husband’s death and son’s exile, and Kausalya pointed out to
him by way of a grievance that his mother Kaikeyi had secured the kirgdom
for him by getting his eldest brother Rama, the rightful successor to the throne,
to be sent to the jungle as an exile, Bharat, took very hard oaths, attributed to
himself tnost heinous offences, if he were aware of what .had taken place or if
he were directly or indirectly concerned in- any conspiracy against Rama.
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Amongst these hard swearings, Bharat said that the punishment of a
murderer, or of one who drank spirituous liquor be awarded to him if he were
in any way concerned in getting Rama to be sent to exile. This shows that
drinking ?irituous liquor was during the old Ramayana days treated as a very
heinous offence and severely punished next to murder. Quran Sharif prohibits
the use, sale and manufacture of liquor and declares it as Haram aad offence,
rendering the manufacturer, seller and drinker of a spirituous liquor an apostate.
Even during the present times in India itself the Begum of Bhopal has
issued » proclamation that any Muhammadan in her territory found intoxicated,
carrying liquor, or sitting in a liquor shop shall be sentenced to rigorous
imprisonment. So far as my information goes, Christian religion 1s also
against drinking liquor. 1f I am wrong so far as the Christian religion is
concerned, I shall be obliged to any of my Christian col]euguea in this
Assembly for correcting me. ‘ Zenda Vesta, ’ the religious book of the Parsis,
prohibits drinking liquor. Thus, all Indian communities are quite prepared to
co-operate with Government in enforcing prohibition laws, and if the
Government is also prepared to co-operate with the people in this matter,
1 think this is the time for eradicating the evil of drinking liquor
from this country by legislating prohibition. This will earn for the
country the same benefits which America has earned by the prohibition
laws. The question put by some of the financiers of the State is that
duties on import of liquor, wholesale and retail licensing of liquor shops and
duties on hquor stills, etc., bring not less than 10 crores of rupees as a yearly
revenue, aud how to make up the State expenditure if this revenue is curtailed ?
Have they ever considered the fact that for every one rupee of liquor revenue,
20 rupees at the least have to be wasted by the people on drink and its accesso-
ries in addition to the waste of time and health, and the saving of this 200
crores to the people will add to the prosperity of the people to such an extent
that it will immediately bring to the State a.ubomn.ticalf;'e(t)nore than 10 crores
without any difficulty, and when this saving of 200 crores is invested in
banks, in improvement of trades and industries of the country by the
Eeolyle, the income to the people will go on increasing every day, and
ring to the (Government treasury every year ever increasing additional
revenue far in excess of what the Government can possibly expect
from the dirty traffic in liguor. But supposing for argument’s sake
that no immediate revenue is forthcoming to make up the deficiency the
financiers of the State will be justified in imposing without any reasonable
grudge on the part of the people, additional taxes, to make up their loss of
revenue on prohibiting liquor traffic to meet the peoples’ wish ; or in ﬁm.l:ﬁ
other sources of revenue and deoreasing the expenditure, and Government wi
cast off the blame of encouraging the people to the cruel habit of drinki
liquor by starting drink shops which are most injurious not only to the indi-
vidual persons dealing with those shops, but also to the society at large.
Another reason advanced by the administrators of the country in favour of the
liquor traffic is that prohibition by law will lead to ilhcit distillation and
increase the habit of drinking filthy or bad stuff. But how man{ persons in
town or in a village are expected to venture to take the trouble and risk of
managing to work illicit stills for the purpose of producing liquor for personal
use or for sale, unless the whole Ind ian population as well as the whole
Government machinery be condoning their acts and screening the manufacturers
and sellers and drinkers of illicit spirits? Perhaps many cases of theft or
murder may not be deteoted, but a strong smell coming from the distillation
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and spi'eulm;f for miles from the distillery informs everybody of the place
where the still is working and thie cannot possibly bo concealed from the
nejghbiours. The offences of illicit distillation, sale, poesession and use of

pirite may be made very severely punishable and informants be handsomely
rewarded. If still any case of illicit distillation, sale or ¥oswssion of liquors
occurs, that will be very rare, and from this it does not follow that becausc
there is illicit distillation there should be no law against distillation. There are
laws against stealing, murder, dacoity, adultery and bribery,} but we see that
the oﬁoa of theft, adultery, murder, dacoity, and bribery dv occur every day in
every part of the world, The third reason advanced against prohibition law is
that it will interfere with personal liberty of individuals. All penal laws interferc
with personal liberty of individuals. ‘Why then all penal laws are not repealed ?
This 1s analogous to the story of a man who did not know swimming and was
being drowned in a river and another who could swim was standing p\)y on the
bank and watching the drowning man struggling for life till the drowning man
was drowned and lost bis life. The man standing by on the bank of the river
on being asked, why he did not try to save the drowning man replied that he
did not wish to interfere with his personal liberty. That would be the case
of those who say that prohibiting the use of intoxicating liquors interferes with
the personal liberty of the people. So far as my information goes, prohibition
in one form or other is in force in the British West African Possessions, such as
Sierra Leonne, the vast regions of Northern Nigeria, the protectorates of
Somaliland, British East Africa, Ugunda, Nyasaland, the northern Rhodesis,
British Bechuanaland, and to sume extent, in Basutoland, and other European
nations in Africa have also prohibited in their territories the introduction of
alcoholic liquor. If liberty in these parts of British and European
Africa bas not been mnterfered with by a prohibition law, how will it be
interfered with in India ?

The other Indian States, sach as Hyderabad, Kashmir, Mysore, Baroda,
eto., are all in sympathl with prohibition law, but they cannot take a lead in
the matter and wish to follow the laws of the Imperial Government in British
India in this respect. The prohibition law having succeeded in America, there
is every hope of its becoming successful in India, and we must not shirk the
responsibility by anticipating difficultics. Wherever there is any new
measure to ﬁ'e introduced there is always a danger of difficulties, but in India
there are expected to be least such difficulties in the way of enforcing prehibi-
tion law at this stage when the evil has not yet spread among females, and is
restricted only to few males, 1f it is not checked now, it is bound to infect the
females and the remaining males, and then it is bound to make the Indisn
bousehold life so very miserable and unhappy that prohibition laws will be met

‘with immense difficultics for their enforcement. e must lose no time in
pussing the Resolution as amended. ‘
1 may be allowed here to quote Shaikh Sadi’s Persian saying :
Darakhte ki aknun grift ast pae
Be nairue shakhee barayad za jee
Bare chashma bayad gariftan bamil

Cho pur shud na shayad guzashtan ba fil, _
The tree which has taken root just now and is not yet dgep-rooted can be
easily uprooted by the strepgth of one man. The head of & spring can be crossed
by one step, but when it flows on to its full extent it éannot be orossed even bY
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an elephant. So in my humble opinion this is such a problem that we must
take the earliest and strongest steps to eradicate this drink evil from the conntry,
by a prohibition law, if wa seriously wish to get rid of the evil. '

Mr. B.P.Bingh: Sir, T have very great pleasure in mmorting the motion
before the House. The question has been looked at from all points of view,
and there is nothing new to contribute to the discussion. I venture to submit,
Sir, that there can be no two opinions regarding the subject now under consis
deration. I need hardly say that the ultimate goal of the Government policy
ought to be total prohibition of the drink traffic in this country, except for
medicinal purposes. The examplo of America afforde an object lesson to us;,
Tndia is alwaye noted for temperance and sobriety. The avil effect of drink
is well known, T may be permitted to quote here the opinion of Lord
Alverstone, the late Lord Chief Justice of England. He stated that after 40
vears’ experience at the Bar and 10 years as a Judge, he knew it as a fact that
90 per cent. of crime in England depended on intemperance. The discoun
ment of drink with a view to its ultimate prohibition i bound to lead to a
decrease in erime, and to the amelioration of the condition ef the . people,
especially of the poorer classes, who fall an easy vietim to the bane of drink,
The policy of ‘ maximum of revenue with & minimum of consumg::ion * hitherto
professed by Government has not brought about any effectnal check ; and it is
a sad fact that the drink traffic in the country is rather on the increase,
Government should therefore steadily keepin view the ultimate goal of making
this country a “dry’ one. Although I know it is a provincial subject, I
would think an expression of opinion from the Assembly would give the TLocal
Governments a lead in the matter. With these few words, Sir, I beg to
support the motion before the House. ,

Mr. R. A. Spenoe: Sir, I think, fron what we have heard from
Mr. Toues, and from the amendment that he has put before the House and from
the speeches of my Honourable friends, Mr. Price and Dr. Nand Lal, that
Beohar Raghubir Sinha’s original Resolution put before us was, if I may say
80, rather badly worded. Tf the idea of the Honourable Maver was to draw the
attention of this House to the evils which arise from the abuse of aleohol, and
to suggest practical steps by which that abuse can be dome away with, he
would have had— as I think the Assembly has already shown—he would have
had the full support of this Assembly. The Honourable Mover’s Resolution, and
1 think the speeches of those in favour of the amendments which were not put,
in regard to absolute prohibition were based on two wrong premises. The
first is that the use of beverages containing aleohol isan evil, and, secondly,
that prohibition wonld put a stop to that evil if it existed. TLet me now desl
with the first of there wrong premises, that is. with regard to tho so-called:
drink evil. T may say that I think that except in the extreme teetotaler
circles who class the wine nmerchant in the same category as the nom-co-
opetator classes the Government, that is Satanic—and we have heard some-
thing about that in these and other parts of this Flall ]stely—exeept, 1 say,
in these extreme circles, the wine merchant and those who deal in alcoholic
beverages are recognized as the kecnest in the cause of preventing the abuse of
aloohol. Some mry put this keenness on & low basis and say that it is due to
the harm that has been done to their trade by the abuse of aloohol. But I put
it on a higher busis and say that it is due to the fact that wo reopgnize ibe
good that comes from the moderate use of alcohol : and we are therefore only
t0o keen to join in all stepathat could provent the abuse of it. 'We all recognise
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the evils which come from over-eating, the evils which come from too great an
attention to atbletics, or to work, to the neglect of all other things., But we do
not bring forward Resolutions in this House about the evils of eating or playing
of working. Whetber a man should take in moderution, or avoid the use of,
fermented liquors is, I consider, a matter for himself and for his religion. If
from his birth onwards he has been taught by his religion that all fermented
liquors when drunk on this earthare sinful, I, who consider that religion is
good for man, eonsider he should avoid it and obey the tenets of that religion.
But, having definite views of his own. there is no reison why he should dictate
to others and foree the acceptance of those views on others, whether they

rove of these or not. That is interfering, as Mr. Price hss already
pointed out, with ma:’s nutural right of free will.

I do not want to detain the House with a generalisation on the benefits
of the moderate use of aleohol. 1 have my own opinions on the subject,—s0
have others. Ido not want to waste your time, but these benefits are
believed in by many of the workers and cultivators of the woil, and 1 think
therefore I might tumn to what is necessary to prevent those evils which arise
from the use of alcohol and which we are all in favour of preventing.

What is not necessary is prohibition. Prohibition is not uecessary beeause
it is impracticable and impossible to enforce in this country, and because if it
were posaible it would interfere, as other speakers have already said, with men’s
individual likes and freedom. Prohibition is impossible in a country where the
means for procuring every kind of liquor lies at the door of every man’s house,
Think of our palm-trees of all varieties and the ease with which spirit can be
distilled in a private house. Think of it. Ilow can prohibition be possible ?
These liquors can be illicitly procured. TLet me remin(ll you too of the ease
with which drugs, such as Bhang and (fanja can be obtained. Experience has
tanght us that the suppression of one evil, against the wishes of the people,
leads in many ¢ ses to even grester evils. Have we not had instances of this
in this country, and has not the virtual suppression of opium led to the worse
evils of cocaine ?  Prohibition is impracticable in this country. 1 have heard
an argument that this is not so and that G(iovernmeut has successfully
prohibited the illicit manufacture of salt. But this is no true analogy, seeing
that the people can get ealt from Government. The prohibitionists say, we
cannot get liquor from Government or anyone else. Prohibition, 1 repeat, is
impracticable in this country, apart from the loss of revenue which it will
entail and which it will be necessary to replace, and if any Members fecl so
inclined they should ask the Honourable the Finance Member, who 1 am sorry
‘to see is not here to answer me, what sources of revenue so far untouched he
is'keeping up his sleeve. We have already heard—we heard it yesterday during
the debate on the Civil Pensions-—that taxation in India has reached its limits.
Think of the burden that you are going to transfer if you bring in prohibition
and do away with the revenue from liquor—think of the burden you are going
to tranefer from the shoulders of what after all is a small section of the com-
munity who drink alcoholic beverages, on to the shoulders of the many who do
not drink aleohol. Is the hard-working tax-payer to be saddled with hewvier
burdens in order that some of his fellow-countrymen should be deprived of what
they cousider s blessing ? They will not be deprived. They will still drink
liﬁ;xﬁbﬂ(ﬁ will be liquor wlhrich has not paid revenue to Government. Fro-
hibition is" again impracticable hecause of the vastly inoreased expendityre it
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would entail. The Honourable Member for Commerce and Industry oxn tell
us what is the size and what is the expense to the Government of the present
Excise Department. Can he tell us what the expense of the Excise S '
ment would be if we decide to enforce prohibition even nominally ? It would
be an enormous expense. Prohibition again I eay is impracticable because the
people of this country. as ¥revious speakers have said, will not put up with
the intolerable invasion of their purdak which any attempt to enforce prohibi-
tion must cntail. America, about which we have heard so much lately, as my
friend, Mr. Price, has already said, although not a land of purdai has just
brought in legislation to prohibit the searching of houses by Excise Officers and
to permit the distillation —I must not use the wonl distillation, but to legalise
the manufacture of beer and wines in private houses. Does not this look as
though America, after trying the experiment of Prohibition, has found it
impracticable. I think Dr, Nand Lal was very wise when he said, ‘ Let us wait
and see what the results in America will be.’

I bave now.shown, I hope, that prohibition is impracticable and will not
serve the purpose we have in view, namely, the prevention of the abuse of
alooholic beverages. Let me now put before you the steps which I consider we
should take for the purpose. T'irst, surely we must raise the education of the
working classes who are, I suppose, the class most addicted to the abuse of
driok, & d teach them that liquor may be used but not abused. Then we
must improve the amenities of life available to them. If they have bad houses,
long exhausting hours of labour, no proper means of recreation—is it a wonder
they seek the solace of drink and in their uneducated state, abuse it ? Further,
we must see that liquor is pure and unadulterated. Nothing I have
said or could say in regard to the drinking of pure beverages applies to
the drinking of bad aloohol. This is what we should avoid; this is what
we should prohibit ; let Government see to it that the toddy and country
spirit squ jed is pure and unadulterated, and let them take a firm stand
against the importation or sale of spurious foreign liquors. In conclu-
sion, let me, as my friend, Mr. Drice, said, ask the Members here to be
temperate and moderate on this question, and let there be no intemperance in
dealing with it. Let our aim 1n regard to aleoholic beverages be to use them
as not abusing the.n, and go on our way rejoicing. vig

Rai Bahadur 8. P. Bajpai: Sir, I must at the very outset congra-
tulate the Honourable Mover of this Resolution on the way he has put it before
the House this afternoon. 1 bad also given notice of an amendment, but since
the Honourable Mr. Innes has come forward to make a oom%r:mise and the
Government is prepared to meet us half way, I think it much better to with-
draw my amendment. .

There can be no two opinions that the drink evil has done incaloulable
harm to India. I think even my Honourable friends, Messrs: Spence and Prioe,
will not deny tho virtues of teetotalisth. But this is not the point before
us. The Government has expressed their fullest sympathy with us in this
matter, and I think we should accept their, amendment and let the Resolution

chiefly with a view to avoid misunderstanding between ourselves and the
%:ovincinl Councils and their Ministers.

Mr. Sarfaraz Hossaio Khan: Sir, I move that the question be now

put. , ‘
Mr. Pregident: The question is that the question be now put,
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Mr. 8. 0. Bhahani: Sir, closure at this stage will be a wrong perpetrated
on the Homse. A question such as this is of great interest to thg pﬁouse and
some of us have something to say. )

Mr. President: Order, order. I may point out to the Honoursble
Member that the speeches have nearly all been on one side. There have been
in all eleven speeches already.

Mr. 8. C. Shahani: Messrs. Prioe and Spence’s arguments ought to be
repliad to. :

Mr. President : May I point out to the Honourable' Member again that
T am only exercising my discretion in accepting a motion for closure, It is for
the Assembly to decide whether the debate shall end or not. I have taken into
acoount the fact that the great bulk of the speeches have all been on one side,
and if the arguments advanced by two Honourable Members have not been
answered, that is the fanlt of other Honourable Members who have not availed
themselves of their opportunities.

The question is that the question be put.

The motion was adopted.

Mr. President : The origiual Resolution was : .

« This Assembly recommends to the Governor (Gencral in Council that the followin
expression of opinion, namely, that this Assembly declarcs its xmpathy with the mti-drinr

movement in India, be conveyed to Local Governments with the request that they may
consider the advisability of adopting mensures to put a stop to the drink evil as wion as

ible.
gninmée which an smendment has been moved that the*following wonds be
substituted for the original Resolution, namely :

* This Assembly recommends to the Governor tieweral in Council that note may be
taken of the fact that the Assembly is in sympathy with the temperance movement in
Tndis. '

The smendment was adopted.

The Assembly then adjourned till Three of the Clock.

The Assembly re-assembled after Luuch at Three of the Clock. The
Houourable the President was in the Chair.

L MESSAGES FROM THE COUNCIL OF STATE.

Mr. President : There are two Messages from the Council of State to be

read by the Secretary. " e et M
he Assembly : Sir, the first Message received from the
Becretary of e A State runs as follows:  ©
T am directed to inform you that in accordance witk Rule 36 (3) of the
Indian Logislative Rules, the amendments made by the Legislative Asaombly in
the Maintenance Orders Enforcement Bill were taken into consideration by the
Conncil of State at its meeting to-day, the 97tk September 1981, and that the
Council Rave agreed to thore amendments snlject to the Sollowing further
amendiment, nawmely : . ) o
"< In the definition of  reciprocating Britisk Possession’ in clanse 8 of
the Bill, the words ‘ outside British India’ le reatored after the word
¢ Dominions.’ _
I am to inform you that the ('ouncel Ras reimnerted thene words at the
motion of the Government Momber in charge of the Bill on hir explaining that

they ware inadvorsensly omitied.) ",
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“The second Message received from the Secretary of the Council of State is
a8 follows :

‘I am directed to inform you that the Council of State have, at theér
meebiny of the QTth September, agreed without amendments, to the following
Bills which were passed by the Legislative Assembly : '

(i) A Bill further to amend the Negotiable Instruments Act, 1881,

(ij) A Bill further to amend the (arriers Aect, 1865, in order to empower

the (iovernor (Feneral in Council to make by notifications addi-
* tions to the Schedule Lo that Act, and to ﬁ'yea a common carrier

Jrom Liability under that Act for loss or damage, arising from
the neyligence of Rimaelf or of any of hvs agents or servamis in
respect of any property whick, being of the value of over ome
hundred rupees, and of the deseription contained in the Schadule
to that Act, has not been declared in accordamce with the pro-
vistons of Section 3.

(iii) . Bl to provide for the lecy of customs duty on lac exported
SJrom British India.

(iv) A Bill further to amend the Indian ost Office Act, 1898.

(v) A4 Bill further to amend the Indian Penal Code.’

RESOLﬁTION RE: EQUALIZING THE NUMBER OF INDIANS
.AND EUROPEANS IN CERTAIN POSTS.

Lala Girdharilal Agarwala : Sir, the Resolution which I have the
privilege to move before this Honourable Assembly this morning runs as
follows :

* That this Asscmbly rccommends to the Governor General in Council :

(«) the desirability of equalizing the number of Indians and Europeans in the fol-
lowing posta by filling future temporary or permanent vacancies by Indians till
the deficiency has been made up :

(1) Governors of provinces,
(¢¢) Chief Justices,

(#) Chief Judges or other Heads of the highest Judicial courts in India,

(/) High Court Judges or Judges of other highest courtx in India ; ¥

(4) that a copy of the above Resolution be submitted to tlie Home Government

with favourable recommendations.’

Mr. Price : Sir, on a point of order. Are these appointments within
the power of the Governor General in Council ?

Mr. President : Order, order. I mustlet the Honourable gentleman
finish his Resolution. ’

Lala @irdharilal rwala: The subject is a very delicate one and
demands most calm and dispassionate consideration. Far be it from me
to raise any racial question, or make any invidious comparison. But
I am bound to say that the satisfactory solution of the difficult problem
whioch is now engaging the attention of this Honourable House is caloulated
to be advantageous to Indiuns and Europeans alike. Much of the discontent
and unrest that rules India at the lﬁmemmt'. day would disappear when India’s
just claims are recognised and the Indians are given an equal share in the
Government of their own country.

As fur back as 1883 the monopoly of office by which Indians had been’
excluded from the principal offices of the Government was abolished by the
enactment of Section 17 of the Statute of 1883, Lord Macsulay described it
as ' that wise, that benevolent, that noble clause ’ and said, ¢ I must say, thay
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to the last day of my life, 1 shall be proud to have been one of those who
assisted in the fumini‘:f the Bill which contains that clause.’

The Marquis of Lansdowne in introducing the Bill befote the House of
Lerds, said :

* It was a part of the nuw system which he had to proposs to their Lordships, that to
every office in India every Native of whatsoever caste, sect or religion should K" law be
oqually admissible and be hoped that the Government would scriously endeavour td® give the
fullest effect to this arrangement, which would be as beneficial to the people themselves as it

would be advantageous to the economical reforms which were now in progress in different
parts of India.’ -

The Court of Directors, in forwarding a cupy of the Statute to the Gov-
ermment of India, observed :

‘ The meaning of the enactment we take to be, that there shall be w0 gurerning caste
in British India ; that whatever other tests of qualification may be adopted, distinctions of
race or religion shall not be of the number.’

They emphasised that sot race but fitness is henceforth to be the criterion
of eligibulity for public offices. .
n the Great Charter of 1858, Her Gracious Majesty Queen Victoria
proclaimed as follows on this subject :
¢ And it is our farther will, that so far as may be, our subjects of whatever race or
creed, be freely and impartially admitted to offices in our service, the dutics of which they
way be qualified, by their education, ability and integrity duty to discharge.’
On the 11th March 1860, His Gruce the Duke of Argyle is reported to
bave said as follows : )
* With regard however to the employment of natives in the Government of their
country, in the covenanted service, I may say, that we have not fulfilled our duty or the
promises and engagements which we have made,’ '

- A Public Services Commiseion was appointed in 1886 under the presi-
dency of His Honour Sir Charles Aitchison, formerly Licutenant-Governor of
the Punjab, with the result that the Statutory Civil Service was abolished and
the Indian Civil Service and the Provincial Civil Service or I'ariad service to
use the words of Mr. Dadabhai Naoroji—were inaugurated.

The Commissioners reported in h 60 o’fn:h.eir Report that it was
inexpedient to hold an examination in gn for Covenanted Civil Service and
Indians who wanted to join that service were obliged to go to England. With
the exception of a few listed posts, the superior poste of District Judges and
Collectors were ordinarily given to members of the Indian Civil Service.

Mr. Monomohan Ghosh, as President of the Indian National Congress of
1908, observed as follows :

* We exercise no real influence over the direction of this vast empire which is really
ours. We are lured from time to time by many small and badly paid posts, but wo are
excluded from those in which important action alone is possible.’

In his pamphlet styled * Isdias Problems’ Mr. Malabari wrotein 1904,
.that there was a mass of young men in India, capable of competing for Indian
Civil Service and demanded that the examination for Indian Civil Service
should be held in India as well as in London.

Since Lord Minto became Viceroy and Lord Morley, Secretary of State,
further steps were taken towards satisfying the just claims of Indians. In
1907, Mr. K. G. Gupta (afterwards 8ir K. (3. Gupta) and Mr. Bilgrami were
appointed to the India Council in London and two y, later, .., in 1909,
m. P. 8inha (now Lord Sinha of Raipur), then Advoeate General of Bengal,
was a.psointed as the first Indian to be the Law Member of the .Viceroy’s
Counc .
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On 17th March 1911, the Honaurable Mr. Sobha Rao Pantulu in moving
a Resolution in the Imperial Council for the appointment of a Commission to
consider the claims of Indians to higher and more extensive employment in the
;’tlllblic Services, wade a most able and memorable speech and concluded as
ollows :

¢ The whole question, I need hardly state, hinges on the attitude of England towards
Indis and the relations that should exist between the British and the Indian subjects of His
Majesty. This question has been prominently attracting the attention of all those who are
interested in the welfare of Great Britain and India—whether the relationship between
Europeans and Indians in this country should be one of manly comradeship and co-operation
born of equal status and cqual privileges or whether it should be one of timid dependence
and uyoo}ﬂmmy born of the relationship of superiar and inferior. Itis a truism t real
respect and comradeship can only grow out of common service, common emulation and
common rights impartially held.

The Government calls uion us to co-operate with them in evolving a high sense of
citizenship in the diflicult task of carrying on the complex administration of this vast country.
Is it too much to ask that to secure our co-operation and dovelop a common citizenship, we
should be placed on a footing of equality and manly comradeship with the British subjects of
His Majesty the King-Emperor.’

The Honourable Nawab Saiyid Mubsmmad Sahib Bahadur in supporting
the Resolution of the Honourable Mr. Sobha Rao observed as follows :

‘ The langnago of the solomn pledges and declarations made by the Parliament and
responsible statesmen during the last 75 g'ean and the terms and spirit of the Queen's
Proclamation leave no doubt in the mind of the imiuiror that the theory on which we are
governed is simply excellent and beyond the pale of all dispute.’

The Honourable Mr. Gokhale concluded his speech in support of the
‘Resolution moved by the Honourable Mr, Sobha Rao Pantulu in the fol-
lowing words :

¢ No body urges that the English element should be withdrawn suddenly or even largely

but unless Indians are introduced into higher ranks in Jarger and larger numbers the dis-
contont which the (Jovernment are anxious to remove is not likely to disappear.’

The Honourable Pandit Madan Mohan Malaviya in support of the said
Resolution prepared his speech with the following remarks :

¢ The result of the discussion shows that in gany departments Indians are not gettin
their fair share of the public appointmenta. e principle that they should fm%y an
impartially bo appointed to evex("v office in the differont departments for which they may be

ualified has long becn admitted. I do not think there is anything left to be desired in that

x.incﬁon either in the words of the Statute of 1833 or the Proclamation of 1858 or the
subsequent declarations of the Government on this question. ’

I am thankful to the Government for appointing an Indian to the post of
Governorship and I am glad to say that the Government of India are quite
satisfied with the first Indian Govermor. I will only quote before this
Honourable House » passage from the speech of my Honourable friend, the
Honourable Sir William Vincent, made before this very House on 5th March
1921, which is printed at page 624 of the first Volume of the Legislative
Asscmbly debates, e says :

* The Governor of Bihar and Orissa has rendered conspicuous services in public life and

1 desiré now to repudiate any suggestion that the Government of India or any Member of
the Government of India has not the fullest confidence in him. Indeed, we all regard him as
one of the most eminent men in this country and the suggestion which has bogn made that
. g,&:di of the Government was undertaken in order in any way to deprecate His Excelleticy
8139.. I amn glad to have an opportunity of publicly repudiating in the most emphatio

manner possible. '
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1 can boldly say without fear of contradiction that there are several
eminent Indians trusted both by the Governwent and the people, who can
adotn the posts of Governorships in every part of India with as much ability

as any European if not better. It is not necessary for me to mention their
names as they are well-known.

Turning to the posts of Chief Justices, I submit that several Indians
have acted as Chief Justices in various High Courts in India with marked
success and one gentleman has been given a Permsnent post and the Honour-
able the Law Member will contradict me if I am wrong when I say that the
Indian Chief Justice has done credit to his post.

There being six High Courts in India I claim that three of the said posts
should be permaneatly filled by Indians. There being only one Indisn Chief
Justice at nt, there is therefore a deficiency of two. Under the circumstances
1 submit that so long as two more Indians are not permanently employed as Chief
Justices, future temporary or permanent posts should be given to Indians only.
There are a considerable number of Indians whose appointment as Chief Justices
would be an acquisition to the judiciary, but I refrain from mentioning their names
out of respect for them. 1 may say in passing that the invidious distinction
between a Vakil and Barrister for appointment as Chief Justice is absolutely
meaningless at the present day and should be removed, when even our Honoar-
able Law Member happens to be a Vakil whose abilities are unquestioned and
unquestionable.

As for the posts of High Court Judﬁes, Chief Court Judges and Judicial
Commissioners, the case is quite simple and clear. Indians have already
established their reputation on the High Court Benches.

According to the statement printed at page 5 (a) of the Legislative As-
sembly Debates, Volume 11, there are 48 permanent and three Additional High
Court Judges sttached to various High Courts in India, of whom only one-third
are Indians. The eight posts of temporary Judges are filled by non-Indians.
The Chief Judge of Burma Chief Cqurt is a European. There is only one Indian
Judge of that Court while there are three permanent, one additional and
three temporary Judges who are all Europeans,

As for Judicial Commissioners, there are 11 permanent, 24 temporary
European officers as against two permanent and three temporary Indians. '

In the Calcutta High Court, for example, on the 1st January 1921, there
were 4,680 original suits, 1,046 insolvency and 220 miscellaneons cases pending
on the original side and 523 first a.ppeals, 4,060 second appeals, 4,204 miscel-
Yanecus besides a number of criminal cages. During the last five years
Re. 10,390,000 were spent in translation, interpretation and printing in the
Calcutta High Court alone.

In that High Court there are only four Indian Judgos as againt one Chief
Justice, seven permanent, one additional and two temporary European Judges
‘beides two permanent European Judges being on leave or other duty, making a
total of 12 Kuropeans. Inthat High Court the average duration of first appeals
from decrees in 1920 was 656 days or nearly two years. Out of the totalnum-
ber of Judges enumersted above only throe are able to understand some of the
languages of the people, among whom { presume four Indian Judges sre included.

3



‘INDIANA AND EUROPEANS IN CERTAIN PORTS, 1107

This shows that a majority of Ruropean Judges and Chief Justice of the
Caloutta High Court are unable to understand any local vernacular.

In the Caloutta High Court alone, seven posts of Chief Justice and Judges’
were filled by direct recruitment in England since 1901 and T am sorry to say
that my Honourable friend, Sir William Vincent, has to admit that the Gov-
ernment has no information as to the extent of the acquaintance of these
oficers when appointed, with the languages, laws and customs of Indians. - He
hag further admitted that these officers did not receive any training in Indian
languages, laws and custo.ns before taking charge of their duties. Are such
appointmente justified by precedent in England ?

It may be said that the language of the High Courts is English, and it
is not necessary for any Chief Justice or High Court Judge to know the
languages of tl‘;e peop])t:.

In reply, I submit, first of all, that time has now come when the language
of the High Courts should be the same as the language of the people just as it
is the court language in all subordinate courts in India.

Secondly, 1 say, that in spite of the language of the High Courts being
Eunglish, a Judge who understands the language of the people is better
equipped to discharge his duties as such than any other man. Besides
language, it is necessary to know the habits and customs of the people before
8 man can konestly and truly be called a Judge.

A true Judge should be able to place himself in the position of the parties
or witnesses before he can form a correct opinion as to their conduct and
statements bearing upon the question before the Courts.

We will have all these advantages when we have at least one Indian
Chief Justice or High Court Judge presiding in every Court.

A considerable amount of delay and expense to the parties can also be
avoided by placing First Appeal of small values before Indian Benc¢h of the
High Courts without the necessity of translation and printing. Much delay
is caused in the hearing of socond appeals on sccount of preparation of paper
books which can also be avoided when there are a sufficient number of Indian
Judges in every High Court.

Even if the above suggestions are not adopted at present, I say, there isa
distinct advantage in having one Indian Judge at least, in every Bench.
Sometimes questions of interpretation and oconstruction of documents executed
in looal vernaculars come up for decision and the opinions of Indisn Judges
in such cases is of great value. Similarly when questions of Hindu or
Mubammadan Laws are-concerned or a question of custom is involved,
the opinion of an Indian Judge commands public confidence.

On August 20th, 1917, the Secretary of State for India made the follow-
ing announcement* in the House of Commons :

“The policy of His Majesty's Governmont with which the Government of India aye in
full accord i that of the inoreasing association of Indians in every branch of the administra-
tion and the gradual development of self-governing institutions with a view to the pro-
irouivo realization of responsible Government in India as an integral part of the British

mpite.’

* Beport 1 of§Constitutional Reports, Cbapter I, paragraph 6,
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In 818 of the report on Indian Constitutional Reforms, it is
stated as f:ﬂowpl: pe

‘In the forefront of the announcement of August 20th, the f‘pc.\hc of the increasing
association of Indians in every branch of the administration was dofinitely placed......

we have already seen that Lord Hardinge's Guvernment were anxious to increase the nwber
of Indians in the public survices and that a Rovnl Commission was appointed in 1912 to
examine and report on the existing limitations in the employment of Indians... .. ... The
report (of the Commission) was signed only o few months after the outbreak of the war
and its publication was deferred in the hope that the war would not be prolonged. When
written it might have satisfied moderate Indian apinion, but when published, two years later,
it was criticized as wholly dinpcointing. Our inguiry has since given us nm&le opportunity
of judging the importance which Indiau opinion attachcs to this question.  While we take
aocount of this attitude, a factor which carries more weight with us is that since the peport
was signed, an entirely new policy towards Indian Qovernment has been adopted, which
must be very largely dependent for success on the extent to which it is found possible to
introduce Indians into every branch of the administration.’

In his minute recorded by Mr. M. B. Chaubal which is attached to the
rt of the Public Services Commission, he says in par'graph 20 which is
printed at page 379-380 of the report.

¢ According to the last censun, out of a popnlation of aver 30 crores .0 lakhs in the country
there are only one lnakh and 99,787 Eu ns and allied races sof whom 81,00 i form the army
with their wives and dependants) and a little over one lakh Anglo-Indians. 8o, roughly, for the
parpases of recrnitment for the public services in India, the total population between these two
communities is about 3 lakhs and 9 or 10 thousands,

The tendency in the latter to return themselves as pure Europeaus and in
some of the Indian Christians to return themselves as Anglo-Indians, has heen
noticed at the last census and in the earlier ones.

Thus, strictly, the number of real Anglo-Indians would appear to be even
a smaller figure than that given above. To the whole poplﬁl.tion they stand
in the proportion of 1 to 1,400. Assuming all of them to be literato in
English, these two communities stand to the Indian literate population as 1 to 6.
It should be noted that European population given in the census includes all
those that are in India purely temporarily for purposes of Government service
or trade. The permanent European population must be very «mall indeed, and
this, together with the Anglo-Indian population, would probably stand as 1
to 10 in literacy. The Anglo-Indian community by itself stands to the genersl
Indian population as 1 to 3,000 and in literacy in English, they stand as 1
in 18.

With these figures one will be able to appreciate the surprisingly large
number of poste held by Europeans and Anglo—fndians in the public services as
against the natives of the country.

Out of 1i,084—the total number of posts—6,4@l or 68 per cent. are held
the members of this small community. As regards posts of Re. 500 and
ve, out of a total 4,984, they hold 4,042, ¢.r., 81 per cent., and as regards

posts of 800 and above, out of a total of 2,601 they hold 2,260 or 90 per cent.
. In his Note of Dissent recorded by Mr. Abdur Rahim (now Honourable
Sir Abdur Rahiin) he says, at page 400, paragraph 0.
¢ Looking back to the history, India until the disruption of the Moghul Empire,
always uced men of high administrative talents, and at the present day, in the more

adva Native 8 whenever opportunity exists, Indians are successfally bearing the
barden of the entire admi.istration; somi» of them achieved notable distinction; such as Bir
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8alar Jung and Sir T. Madhorao. Tt should aleo be noted that a fair proportion of these men
wore originally in the British Indian service but only found an adequate unity for a
full play of administrative capacity when they were appointed either as mini or heads of
departmonts in these States,

Then, when there are large Indisn commercial communities, such as in the Bomba
Pmidm?. Indiaus successfully conduct the affairs of Industrial concerns of considera
magnitude, In professions, where snccess is dominated by free competition and the value of
work is judged under conditions different from what ils in an Indian officisl department,
the merits of the Indians work cannot be gainsaid. In the profession of law which it must
be vbeerved was wholly unknown to the Hindu and Muhammadan systems and is, of all
ilutitl.lliﬂmsmtllilrly occidental, Indians have acquired such remarkable proficiency that it is
now concoded to them ns being particularly sunited to their aptitudes. In western medicine,
in the practice of which they suffer many dis-advantages, as 1 shall have to point out, their
mtwnm been equally remarkable. Not only is the general level of efficiency of Indian
qualitia practitioners {ﬁghly satisfactory but some of them in the more advanced presidencien
have achieved eminent distinction as surgeons, doctors and gymoecolngists, and a few  men
have alno_done research work of value with such facilities as were within their reach. Of
those who devoted themuclves to politics, it would not be difficult to mention the names of &
number of men commanding gifta of political judgment and foresight and of platform
oratory, debate and organization.

In the region of scientific research of the higher order, at least 2 names may be mentioned,
those of J. C. Bowe (now Sir Jagadish Chandra Bose) and I". C. , who have won more than
an Indian reputation while the Nobel prize of litersture was awarded the year before last to
Rabindra Nath Tagore whoso poems have become familiar to most cultured men and women
of Europe and America. Then to anyone who knows India will occur the names of those
men who organized momentous movements of social, religious, educational and political
reforms, that have so largely changed the outlook of India. Under Lord Morley’s scheme of
reforms, Indians have been found fit for appointment in the executive councils of the
Viceroy, of the Council of the Secretary of State for India. While on the Benches of the
High Courts Indians have long established their reputation. In the face of these facts it is
hard to believe that India is deficient in wealth of iutellect or character,’

Section 96 of the Government of Indin Act clearly provides that mo
native of India nor any subject of his Majesty resident therein shall, by reason
only of his religion, place of birth, descent, colour or any of them, be disabled
from holling any office under the Crown in India.

Hie Excellency Lord Reading in the oourse of his memorable Tech made
})n“ 81st May 1921, at the dinner given by our club at Simla stated as
ollows :

‘T am minded to speak to vou very briefly on certain propositions which I think are
established beyond the possibility of doubt. The first is the fundamental principle of British
rule in India, I suppose there is no one—there is no section of the British community, I am
sure—who would dispute the proposition that here in India, there can be no trace, and must
be no trace of racial inequality.’

No one can study the problems of India without realigzing at the outset
that there is some suspicion, and perhaps at the present moment, some mis-
understanding between us.

Well, I am convinced that whatever may be thought by our Indian
friends not present in this room — I do not refer to those present, because they
are conscions of the contrary—1I say, we do not for a moment indulge in any
motions of racial superiority or predominance. I think this is axiomatic of
British rule, although I am quite prepared to admit that there may be un-
doubtedly certain questions with which I am striving to make myself gun.iliu,
in which there will be an opportunity for putting this equality on a firmer
basis than at present exists and as a corollary, scientifically considered,
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It is not a separate proposition and I am sure that it will demand from

{0\1 as whole-hearted curﬁ):rt as the proposition which I have just enunciated—

say that there cannot be and must never be humiliation under British rule of
any Indian because he is an Indian. .

These weighty enactments, declarations and announcements have en-
couraged me in moving this Resolution before this Honourable House.

India has Froduced reat men in the past and is the seat of ancient
civilization and learning. Indian rulers and statesmen of the Hindu and
Muhammadan periods have left a landmark in the histories of the world.

With these few words 1 commend this Resolution for your acceptance.

Rao Bahadur C. 8. Subrahmanayam : Sir, the Resolution which my
learned friend, Mr. Agarwala, has moved in such eloquent terms, and bristling
with so many extracts from the speeches of eminent men, European and Indian, is
a Resolution which, if I may say so, covers a wide field. As an Indian, it is no
doubt my duty to hope that all that is contained in this Resolution, and much
more, will ocome to pass. But it ir a difficult task imposed upon the Indian
Members of this Assembly. 1f we do not agree with Mr. Agarwala, we shall be
charged with being unpatriotic, and probably it may be said we belong to
the - Government party. And, if we agree, we, as practical men, are faced
with innumerable difficulties, because, as I understand, the business of this
Assembly is more connected with what may be termed practical politics, and
not with idealistic aims and aspirations and the elucidation of those mutters
and not with asking the Am:&y and challenging the Government to make
s definite pronouncement on those aims and aspirations. That tendency to
ask the Government to make pronounceinents on such aims and aspirations, [
think, well, if 1 may say so, ought to be deprecated. because if we continue
this habit - of asking the Government to make a pronouncement, Government
will probably be driven to and will hesitate to give those answers and those
assurances which are ordirarily termed sympathetic, because the Government
is a practical body, and if we are to go on asking them to give assurances of
a sympathetic character, probably those assurances would carry no weight.
We should be very chary in inviting Government to give us assurances,
because we have had enough assurances for 1 think three quarters of a century.

And I su these assurances, whether they are carried out in full or
whether cam partially, are there, and our business in this Assembly is to

ick out each one of them as occasion arises und press it upon the attention of

overnment to carry it out in a practical manner. Therefore, as practical
Members of this Assembly, I thought it was time that Honourable Members
of this Assemb]y recogmsed this aspect of their’ duties. With regard to
. the Resolution which 18 now before us, the Honourable the Mover, in the
course of his speech, referred to the names of two great Indian administrators.
Sir Salar Jung was one of them. I am slightly acquainted with the history
of Hyderabad, but if Sir Salar Jung were alive t:ﬂay, I fancy it would be
impossible for him to carry on the administration of Hyderabad. Well, that
fastor we should nigse. Jf Sir Madhav Rao, the other name mentioned,
were alive now, pﬁly he would not find a seat in this or any other Assembly
in this country. He was great no doubt in his time, and in those times he was
all right ; but to-day a man like Sir Madhav Rao would not get a hearing

ywhere in this country. I shall be treading on a little more dangerous
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ground if 1 refer to Lord Sinha ; but probably the Assembly is awsre that Lord
Sinha’s position from tine to time has been questiomed by & large number of

people.

They say he docs not represent Indians. So’it comes to this, that we
shall be quarrelling about these matters from time to time, and the less
occasion we have for disputes and quarrels I think the better for our own

rakes,

Now the quotations which my learned friend read out were taken out
of their proper setting, and while they were quite right, quite proper on the
occasions when those speeches were made and those pronouncements were
uttered. I do not think, however, that those extracts support the proposition
that is now before us. We are very early in our life under the mrms
Scheme. Is it not our duty to confine our attention to working this scheme
for all it ix worth. Ought we not to test the constitution we have. Pick out
holes by all means. Let us try and find out defects and then stand up and
say here are the black spots in the scheme. Can any one in this Assembly
ray that during the last few months that we have been working this constitu-
tion. we have been able to pick out a single black spot. In theory and in
doctrine, I have heard a great number of people say. There are a great
many defects and a great many spots. Probably I should agree to some
extent with all they gny. But when you bave got the thing in hand
and you are working it--working it with cvery facility that can be offered
to us to work it—are you able to give one instance where this scheme has
failed ? Probably time will reveal its defects. Should we not wait for that
time which will show where the defect'is? 1 am not at this moment pre
to agree that the scheme is excellent, because even that is in the lapof the
Gods: the future will reveal whether it is excellent or bad. Are we in this.
Assembly such a homogeneous lot that we are prepared to say really that on
the many questions that arise in this House we are agreed ? We are as a
matter of fact strangers to each other. That is one difliculty in this Assembly.
We come from different parts of the Empire, and speaking generally for
mysclf 1 may say that witiaone-tenth of the Members I am not well acquaint-
ed. How do I know then the feelings of the Members who come from
different parts of this conntry. Interests are oftentimes divided. If we go
into the question of finance, we find each Province has got certain things to
press forward. Now that is one of the things where the greatest difficulty
would arise in the homogeneous working of this Assembly. 1 don’t want to
multiply instances, but what I feel to be a matter of great consequence and
what has emboldened me to venture to stand up here is, should we not allow
some time for these things to settle down and for us to understapd not only our
own position, but also the position of the various Provinces? Now the in- .
creasc of Indians in the list of appointments given in the Resolution is all very
good. But have we come to the point that we have exhausted all the other
spheres of Government activities where we might easily, without trouble and
without much opposition from Government, increase our representation ? Is it
not better to see tmt in all these other Departments of Government we are more
largely represented. I say that this discussion is very like those academie
discussions we bave every reason to deprecate, and with great deference to my
Honourable friend I don’t think this 1s a:question we should raise just at

present,
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The Honourable 8ir William Vincent : Sir, when I hoard parts of
the speech of the Honourable Mover, I thought for the moment that we must
be discussing the report of the Public Services Commission and the appoint-
ment of Indians to various minor posts under Government. That is a matter
which | hope to have an opportunity of dealing with on a subsequent Resolu-
tion by Mr. Jamnadas Dw&h& It is not 3&\mnt to this discussion,

I will ask thie Assemb]y therefore to clear their minds of one fallacy in
the last speech, namely, the 1dea that this Resolution has anything to do with
sppointments in the All-India services, as we generally understand that term.
1t is very important that this point should be made clear, becausa I fear that
otherwiso some prejudice may be created in the minds of the Assembly. The
Resolution itself d£ with particular high appointments, naincly, the appoint-
ment of Governors of Provinces, the appointment of Chicf Justices and eertain
other high judicial appointments. “In my opinion, there was a great deal of
force in the objection taken by Mr. Price that this is a matter that is not

imarily the concern of the Governor (Jeneral in Council, which, so far as I
now, is the test of the admissibility of a Resolution. At the same time, the
Resolution has not boen disallowed as there are certain of these appointments
which are made by the Governor General in Council I believe and with regard
to which the Resolution of the Mover was therefore beyond doubt in order.

But the discussion is not a question of Indianising the services or anything
of that kind. As a matter of fact, there has been a greater advance in the
direction of appointing Indians to higher appointments in the last féw yecars
than any one in this Assembly imagines or realises. Take the case of Members
of Council. There are now in every Government, 1 believe, one or two Indian
Members of Council as agsinst one or two European Members, and in addition
to that thereare two or three Ministers in every Provinee,

1f you take the Government of India, when 1 took over nllly present appointe
mont, there was only onc Indian Member of Council. Well, there are now
three, There were ve?r few Indians in the India Council, I mean the Council
of the Semvuﬁv of State for India. What is the position now? There are
three Indian Members in that body. I mention these facts to show that the
ion made in this Resolution that the Governinent of India or the Secre-
of State or His Majesty’s Government are in any way negligent of the
claims of Indisns to bigher appointments isin the present circumstances entirely
unjustified. | put the fwﬁhnlj’ to Members of this Assembly as 1 waot then
to consider the facte. Further, the particular appointments to which reference
has been made, are, most of them, not made by the Government of India at
all. Let me take the case of one appointinent, the appointment of a Governor
of Province. Hpre itis said that ‘the Governors in the said Presidencies are
appointed by His Majesty by warrant under the Royal Sign Manual.’
]er it is quite reasonable, that from time to time, this Assembly should seek
to smplify 1ts own jurisdiction and power and to influence the Government of
Indis. It is very proper, they should, but is it right that this Assembly should
seek to enoroach upon the prerogative of the Crown and dictate the
qualifications of thoee who are appointed by His Majesty ? That is the question
really before the Assembly.
" Let me now take the appointment of High Court Judges. They are
appointed by Letters Patent from the Crown, and except in so far as the
mth\ igh Court is concerned, those appointments are made without
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reference to the Government of India. 1haye no doubt thatThe Viceroy is
personally congulted and at times, we hear of particular proposals but they are
made directly by His Majesty, the Setretary of State or His Majesty’s
Goyernment in communication with the Local Governmert. That 1s not
again therefore a matter which concerns us. Officiating appointments in the
various High Courts, except in the Caleutta High Court, are again made by
the Local Governments, and not by us at all. Here again you have a matter
which does not concern the Government of India primarily in any way. As
& matter of fact, the direct appointments with which we are concerned dnd’
which are mentioned in this l;(emlntion are only acting Additional Judges in
the Calentta High Court and Additional Judges of some other High Coutta
and Judgee of the Chief Court of Burma, but nearly all the appoihtments to
which the Resolution refers are not matters with which we aré diredtly

concerned at all.

Here 1 want to turn to another matter, and that is to the words used in
the Resolution ‘the desirability of equalising the number of Indians and
Europeans in the following appointments’. 1Is it right that the number of
High Court appointments should be fillad up on racial qualifications only ?
Are the num of Europeans and Indians to be equalised irrespeotive
of merit? For that is what is suggested, and directly s‘:fgesfed, in the
Resolution. As a matter of fact, when we come to judicial appointments,
Hounourable Members will find that there has been a greater advance in the
appointment of Indians in the department than in any other branch of
the service that I know of except perbaps in the Provincial Executive
Council.  'We have at present one permanent Chief Justice and one Acting
Chief Justice of a High Court, and that was never the case till this
vear ; there are also now 16 Indian Judges of High Courts. I do not say that
this is all that this Assembly may desire, but 1 do say that it is a very great
advance on anything that we have hithereto known in this country, and I
believe that every one will really recognise that in the matter of all these
appointments the merits of Indians are being carcfully considered. If there is
any one who is in doubt on this point in the case of appoirtments made by
the Government of India or in cases in which the question of recommendation
:ies ‘;nt‘l: the Government of India, I can assure him that he has no ground for
his doubts.

There is only one other matter, Sit, to which I wish to advert, and that is
the question of sppointing Indiane as Governors of Provinces. IHere, again, I
think the Ammy will agree with me that the best men must be chosen
frrespective of race. You have in Lord Sinha an admirable Governor. Ther
Honourable Member has put it to' me that I made this admission about him. [
am glad publicly to reaffirm that the Government of India and ,all of us have
the utmiost confidence in him, and hehas by the admirable work deserved all credit.
1s this appointment any reason why this Assembly should attempt to interfere
with the prerogative of the Crown in the matter of appointing Governors? [s
it not better to leave unto Crozar the powers which are Ceezar's.

Mr. Muhammad Yamin Kban: Sir, I have heard the speech of thé
Honourable the Home Member very carefully, and I am in full sympathy and’
accord with him when he says that the posts of Governors and High Courf
Judges should not be given ou a racial basis but they should be given to the
best men in the country. 1 also agree with him thet the prerogative of the

]
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{Mr. Mohammad 'Yamin Khan,)

Crown ghould not be tenched by this Assembly. - But, Sir, there is another
side of the question. While I am in full sympathy with the remarks of the
Honourable the Home Member that the best men should be chosen for high
poste, T will put a question to him, and it is this. Are there not other men
as fit as Lord Sinha is in this country in whom the Government of India have
ot the same confidence and who can enjoy the same confidence as that reposed
in Lord Sinha ? Orare there no better men qualified in India among Indians
who can be called as good men as the English Judges ? I think, Sir, India
is not wanting in legal talent ; India is not wanting in persons who can do
justioe to the litigants. There are very capable lawyers who can be chosen to
hold the highest officer under the Crown. If the Honourable the Home
Member means that it is the prerogative of the Crown to choose only from
among Fnglishmen T think it i a fallacy. That is not what the Tonourable
Mover of the Resolution means. What he means ia this, that Indians, if they
are found fit, shonld be given an opportunity of getting an cqual number of
appointments under the Crown.
Of conrre the Honourable the Home Member will admit that Tndia hag
940 produeed for some time people in whom even the British Govern-
F-¥- ment can put the fullest confidence, then why are those persons
maid not to be fitted to hold office under the Crown ? They should be given
an opportonity just the same way. If there are persons available in I%:‘dia,
then and then salone should those posts be given to Indians. Tt would be
ridiculons on the part of the Honourable Mover if he says that a person simply
becanse he is an Tndian, even though he is not fit to hold an office, should be
griven an office. If you can find a better person amongst English:nen, certainly
the post should go to the Englishman and not to an Indian simply beeause he
janan Indian. But, when we can find in India that there are persons who are
as fit and as canable as an Englishman, then why should there be a distinction ?
Why should that post go only to Englishmen and not to Indians ? T fully
appreciate what the Honourable Home ember rays that when he came here
into this House, there was only one Indian gentleman in the Executive Council
and there are now three. This khows certainly that there are in India some
people who are capable of holding office as Executive Councillors. And that is
not limitad to 8. There might be other persons as fit as these 8 are. With due
respect to these gentlemen T have no doubt that theseare the 3 best persons
who are there, [ have nothing to say against them, What T mean is that there
might be other parsons availsble for these posts too. And, when there are 16
Judges who are sitting on the Benches of the High Courts, there are®
certainly other lawyers who are very capable persons. They are available
for any vacancy which might fall vacant. 1t is no argument to
say that those posts which are reserved for Indians only wid go to the
Indians and those which are reserved for Englishmen will go to Englishmen. 1
am not aware of the other High Courts but T know about my own High Court,
the Allahsbad High Court, and 1 know that for some time this has been the
custom. There is"a Muhammadan Judge and there is a Hindu Judge. All
the otber posts are filled by Englishmen. Tf there Is a temporary vacancy it
goes to the same class . Tf a Muhammadau Judge goes on leave, a Muham-
madan Vakil or Barrister who is suﬁposﬂl to be the best man on the Bar is
chosen and he is placed there. If a Hindu leﬁegoen on leave then of course
the vacancy is flled by a Hindu. But it has been very seldom that when &
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Civilian has retired or other Judge has retired, that the post has been given to
an Indian Vakil or Barrister who has becn supposed to be as fit as to officiate
for an Indian Judge. If & man is quite capable for an Indian Judge’s vacanoy,
why is he not fit to ofliciate for an English Judge who is going.on leaye ?
Well, that is the contention and this is the real gricvance, and especially
for the Bar, when the people arc not properly reoruited from the Bar. And
what the Honourable Mover has said bas becu put into a very very narrow
shape. This Resolution ought to have becn worded very broadly., Of oourse
1 caunot speak on that point which is not before the House. But what will
satisfy is that the attitade of the Government should be to remove all dis-
tinotion—wlhicther a mau is an Englishman or aa kudian, whoever is the best
fitted man should come up. Of course, if this principle is adopted, then the
Indians will have no grievanos acd there will be no necessity for the Honour-
able Mover to move this Resolution. But his conteation is that he finds
that the best men who are supposed to be coming up are from a certain
lot. The other lot is ignored altogether. From the other lot there comes up
only one mdn now and then. ow that should not be so. Out of the
whole community, whether Englishmen or Indians, choose the best man and
lace him there, irrespective of his nationality, sinply because he is the King-
ii]mlhex'()x"s subject, the best man should get the best place and I think that
will be a very reasonable thing if the Government goes and adopts this principle.

Certaiunly it is not primarily the business of the Governor (3eneral in
Couuncil to appoint persons to these high posts, but, us the Honourable Mover
says, the Governor Jeneral in his capacity as Viceroy and Governor General
is consulted by the Local Governments. His Excellency the Governor General
has got some voice and this is only & mere recommeadation simply coming up
in this shape that in fature the tendency of the Government should be i. this
direction, and, of course, if this Resolution is passed, then the Local Govern-
ments will also consider that this is the considered opinion of the representa-
tives of India and they are speaking on behalf of India. But if this Resolu-
tion had been passed inthe local councils, then it would only have meant
that it applied to that particular Province, and it would need to be
in all the provincial vouncis. But here this will draw the attention of all the
Local Governments to make suggestions and to recommend persons in future
in order to fill vacancics from amongst Indians,

At least, what 1 would submit is, that the Assembly should adopt this
attitude. You cannot toush a magic wand and make the whole country
become a beautiful garden of Aladdin. We have no magie wand, and wo
cannot give all the posts to [ndians at onoe but there should be a gradual develop-
ment in that direction, and if any vacaunoy oocurs it should go to an Indian.
We don’t want a revolution but gradual evolution. Andif this is the attitude
of the Government, I think it will satisfy the Iudians and all public, bodies.

Rai G. C. Nag Bahadar : Sir, [ move that the question be now put.

Rai Bahadur 8. P. Bajpai: Sir, with your permission, I Wouldqikn_
to make a verbal change in my amendment substituting ° possibility ° for
¢ advisability °. My amendment reads thus: i

¢ That for the Resolution the following be substituted : :

‘*This. - Assembly recommends to the Governor Gemeral in Council to consider the
pomibility of : . ~ . ' o

bli(:)mlam?:;n‘ the numbor of Indian Governors to be appointed from among the ranks:of
u 0, : ; o
? Sﬂ) inoreasing the number of Indian Chief Justices, Chief Jild?ﬁ', High Court Jydgen
oad Judicial Commissioners, to be appointed from among the ranks of practising lawyers,’
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i 8ir, | am in full sympathy with the Honourable Mover of this Resolution.
Ho has really made out a very case but 1 fail to see why the percentage
should be fized. As my Honourable friend, Mr. Yamin Khan, has just pointed
out, we should always eelect the best men for these high offices. 1 think,
Sir, it is not necessary for me to make a very lengthy speech. What I want
to sy with regard to this amendment is that Government should accept the

inciple that there is a desirability of increasing the number of Indians for

- high offices of Govermors and Chief Justices, cto. The only Indian
Governor so far appointed—I mean Lord Ninha—has proved a great success
and has given thorough satisfaction to the Government as has been admitted
just now by the Honourable. Sir William Vincent.

The Indian Chief Justices, Chief Judges and Judges of the High Courts
have done very satisfactory work, at least, they have not been found inferior
to their European colleagues. Tf the Proclamation of 1858 and the Announce-
ment of 2 August 1917 have any meaning in them, 1 think it is high
time that the Government should consider the necessity of increasing the
number of Indians for the high offices of Governors, Chief Justices, etoc.
Surely there is no paucity of competent men in India,

I have only one word more to add. T recommend in my amendment that
the Governors should be appointed from smonget the mnkes of public men.
Sir, with the increased powers given to the Legislative Councils it is neoessary
that the Governors of the Provinces should be meu who inepire confidence in
the ‘elected representatives of the people. 1f Governors are appointed froin
amongst the ranks of public men, they are bound to inspire confidence, and
the reforms will be worked out much more satisfactorily. With regard to the
:g{nintmmtof Judges from amm’:lg the ranks of practising lawyers, 1 need

“say anything to support it. The necessity is obvious. Practising lawyers
are decidedly the best men to sit on the High-Court benches.
With these few words I move this amendment for the soceptance of the
House.

“Mr. President : Amendment moved :

* That for the Resolution the fullowing be substituted :

This Assembly recommaends to the Gowermor General in Council te - consider the
possibility of :
(1) incpemsing the number of Indian Governors ta be appointed from among the
ranks of public men, and
2) increasing the nuwmber of Indign Chief Justices, Chief Judges, Hi

@ J’udgf-u:d Judicial Colm:!iniondn. to bn.,lppointed mm::hun?m
‘ranks of practising lawyers.’ o
Dr. B.'8. Gour: Sir, when I heard the speeches of the Hononrable Rao
Bahadur Jubrahmanayam and the Honourable gl William Vincent I began to
rib my eyes because I was lost in doubt as to whether the Rao Bahedur had
not by a mistake been elevated to the position of a Home Member and the
Honourable the Home Member had not descended to the common level of a
private Member of this House, because, Sir, 1 sce more liberalism in the state-
ment of the Honourable the Home Member than in the castigation of the Rao
Babadnr wbo eays that the country iv not prepared at present, and the few
cheap platitudes in which he has indulged and which I sybmit have been indnlged
jn. by all who wish to detract the people of ipis opuntry sud to be little the
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good that these people have been doing. My friend comes here and in his own
oynical style says that these reforms must be given time, and that before they
have had sufficient time and mature experience, the people of this country sheuld
not bo given any further measure of self-government. Sir, if these had come
from the lips of the sundried bureaucrat, from the Treasury Benches, I should
have still considered that statement as highly reactionary. But coming as it
does from one of the accredited representatives of the people of this country, I
feel, that it will not be received with a ready response in the country. So far
as the Honourable Sir William Vincent is concernéd, | must say that I take
exception to one statement. The Honourable the Home Member is literally
right when he says that these nppointments of (iovernors, of .Chief Justices
and Puisne Judges of the High Court are made by the King ; but surely the
Honourable the Home Member knows as well as I do that that is only a ggnm
of speech and that the real appointments are made by the Government of
India and by the Local Governments. N

The Honourable Bir William Vincent: May I rise to offer an
explanation, Sir.

That is entirely an incorrect statement. These appointments are not
made by the Government of India in any sense.

Dr. H. 8. Gour: If the Honourable the tlome Member had only
indulged me for two minutes and allowed me to complete my statement; he
would have felt that my statement was absolutely correct. Before the reforms
ware conoeded and when the High Courts were under the direct jurisdiction of
the Government of India, all these appointments were made in the name of
His Majesty as a matter of course, but all the recominendations had to go from
the Chief Justices of the various High Courts and the Government of%ondia

The Hononrable 8ir William Viacent: May I rise again to offer an
explanation, Sir. That also is incorrect.

Dr. H. 8. Gour: With the exception of the Calcutta High Court
whera the Chief Justice used tosend recommendations, as a matter ofg fact, the
Viceroy used to transmit them to the Secretary of State. As regards the
Provincial Governors, I beg further to submit that the Government of India
soads. the names to the Secretary of State and the Searetary-of State then
receives the Sign Manual of His Majesty and amnounces the name of the
Governor who is appointed. : :

The Honourable Sir William Vincent: May I rise for a third tima
and offer an explanation, Sir. This statement is also incorrect.

Dr. H. 8. Gour: The Honourable the Home Member has not told us
what is the correot procedure. 1 have said that the correct procedure is that
His Majesty the King signs as a matter of course, but the recommendutions
are issued by the Government of India and the Secretary of State, and not a
a single iustance is known in the records of the Government of India . when
thonlfing vetoed an appointment made by the Secretary of State or the Gov~
ernment of India. I invite the Honourable the Home Member to read a
valuable book published by Lord Morley. In his ‘Recollections’ he points
onk:that when the question arose about the filling up of a high vacancy, that
of the Viceroyalty of India, great pressure Was uaed.u him by the then
JMing-Bmperor and the Cabinet, but in accordance with the well-eetablisheq



1118 . LEGISLATIVE ASMBMBLY: - {27tm Szrr. 1021.

o ED‘. H- 8- Gou»] *
oonvention, ss that appointment was one which was entirely to be made on his
own respousibility he stood out and selected & man of his own choice. That
1 take it is the real convention. His Majesty does sign, it is his prerogative in
the real sense of the term, but in re:-l_ity-‘tixe recommenilations are made by the
nsible Governors and Governors General (4 rofce: And the Ministers),
and by the Ministers. ‘The point upon which Iam at issue with the Honour-
able the Home Member s this, that when the Honourable the Home Member
says that auy person who fefers to these high offices trenches npon the estab-
lished prerogative of the Crown, I beg to differ. For all practical purgones
the Government; of India does make these appointments, the Sevretary of State
does make the appoinitments, dnd I sub.nit it is perfectly within the compe-
tence of this Assembly to request His Excellency the Governor Gencral to
view with favour the recommendations made by this Assembly. | therefore
submit that the question is entirely within the jurisdiction of this I ouse,

The next question, therefore, that arises is, should this Assembly make
the recommendation? Here again | have the misfortune to differ from the
Honourable the Ho.ne Member,  He says, the best men are always appointed.
Now, Sir, if this question was within the competence of this House fifty

ears before and we had raised thst question, that would have been the reply.
henever the Government wishes to justify an appointment it says, ‘1
always appoint the best man. Don’t you kmow that we are inh{l.ible?
We never appoiut a bad man, but we appoint the best man.’ But 1 beg
respoctfully to subnit that the feeling in this country is growing in favour
of the fact that they must not be the best men but they must be the best .
men out of the people of this land. The Chief Justices are imported from
England. The Governors are appointed—more or less the Guvernors of
Bombay, Madras and other Presidencies, ure imported from England. Now,
I ask the Honourable the Home Member with his long and varied experience
of the administration of this country whether these imported articles from a
foreign land are a8 18 he could obtain locally ? Do they kuoow the
lasguage? Do they know the munners and customs of the people? Do they
u.mﬂ::and the varous problems which the various nations and races in this
country present ? 1 submit they do not, and 1 submit, therefore, that if these
reforms are to be given a trial, if these reforms are to succeed, the Government
of India must axﬁbit & measwre of 'generosity in trusting the people of this
country in placing at the head of the Governments, in placing at the heads of
the various tribunals, the responsible leaders of public thought and men of
¢minence in the legal profession, Can the Honourable the Home Member
say that it has been done in the-past? I submit he cannot. And if it has
not been done in the past, this Assembly will be justified in raising its voice
of protest ag:mnt what has been the policy of the Government of India, in
saking the Government of India to reconsider the polioy and bringing it in
line with the new epirit of reforms which has been inaugurated in this
country. Now, Sir, one more word. It has been said by the Honourable
Mr. Subrahmanayam that the honogoneous system, the working of the systemt
is somehaw or other inconsistent with the acceptance of this Resolution,
Now, if he had quoted some Chinese proverb, it would mrely have been more
intelligible to me than this phrase which he has made the pivot of his whole
case, What is the meaning ? 1 should be so glad if an Eody could exphin
What it means, boosuse 1 have failed to understand it. These are the political
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shibbolethe in which people mask their thoughts, theit real thought being
to oppose this Resolution for the simple reason that this Resolution, if carried,
is likely to lead ‘to the appointment of certain people whom we do not
Hke. My friend went on further to eay that in this Assembly we lave
a menagerie of races, which do not always agree. - Is that a sizn ‘of weakness?
T submit, Sir, that itis a sign of strength. We have come here to represent
various classes and interests, and at times if we do not agree; there is
nothing unoatural about it. Why shoull we ‘all agree? If we did,
our agtecment would be miraculous. T submit that if we have to
look at these questions from different points of view, and if at times we do not
see eye to eye with one another, it is because we come from various Provinces,
represent different interests and place before this House the various points of
view, The Honourable Member regards that as a sign of singular weakness.
1, Sir, repard that as a sign of strength, seeing that this House has the courage
of its convictions, and does not fall into one stereot groove of following
one methol and one principle and one measure.  On  all these questions of va-
rious characters that come re this House, every person is entitled to ventilate
the views which he considers to be the right views of his constituency. The
Honourable Member, T submit, then, cannot treat that as a peg upon which
he has hung his whole diatribe agninst the Honourable Mover’s Resolution. I
submit that so far as this House is concerned; 1 submit so far as’ the represen-
tatives of the people outside the House are concerned, 1 do not think that
there is one man who canuot sympathise with the underlying principle of this
Resolution. But, st the same time, T am not at one with the Mover of this
Resolution, who wants a cut and dried scheme of appointments of Governors
and other bigh dignatories in the proportion of half and half. T think this
House should sympathise with the general principle—that it is necessary in
the present interests of the country and of the Government of India and I
further make bold to say in the interests of the progress of this country
and its position ax a portion of the British Empire,—that the Government of
India slxould take the carliest steps for the purpose of showing a greater
confidence in the people of this country by placing as many people as
they possibly can at the heads of Provinces and Courts, In thislizht, T
submit, this Resolution should reccive the support of this House, ,

The Honourable Sir William Vinocent : Bir, if [ had the misfortune
to interrupt the last spesker on two or three occasions during’ the course of
his speech, 1 did so in no_spirit of discourtesy but merely because I wanted
the Assembly to undemstand that he was under an obvious: misapprehension in
regarl to certain allegations which he made. One of the statements made if,
1 understood him correctly, was that the Gavernment of India were directly
concerned with the appointment of Governors. The Government of India 1s
the Governor General in Council ; that is, the Governor General and all the
Members of his Exeentive Couneil : and I state it as n positive fact, an incon-
trovertible fact, that the Governor General in Council has nothing to do with
these appointments at all, and that individual Members of the Governor
General’s Council are not consulted in these appointments.  Does the
Honourable Dr. Gour suppose that when His Majesty's" (Government are con-
sidering the questicn of appointing a successor to Lord Willingdon, they ask the
views of the Goverument of India ? Not at all. 1t is idle to suggest that we
have anything whatever to do with these appointments. It is probably true on
donbt—though I kave no personal knowledge of the fact—that the Seoretary
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of State and the Vioeroy correspond privately on such- appointments. Buwb
to suggest that the Government of India have "t,zﬂlinq whatever to do
withi these appointments is incorrect. That is the point I have tried
to make, and [ do not think the position taken wp by Dr. Gour can
be maintained, - or that he would mself sttempt to maintain it if = he
were to investigate the matter or question avy dne of my Honoursble
Colleagues here. The same is the case with Chief Justices, 1 Delieve
the procedure in regand to the appointment of Chief Justices is this,
}n:rnk on hearsay information. The Governor of Madras or of Bombay

e P to the Secretary of State, and the Secretary of State arranges
with the Lord Chancellor and other legal authorities, if an English Barrister is
to be sent out, as to who would be a suitable nominee. Similarly he probably
consults loeal authorities if an Indian Barrister is to bs appointed. But the
communications do not go through the Government of India at all, nor do they
have any part in such appointments. The Government of India have nothing
to do with then. With regard to the Calcutta High Court, what is the practice
there.? The practice is not to write to the Government save in the case of
officiating appointments or additional Judges. The practice is to communioate
with the Viceroy, and he communicates with the Secretary of State, although
on oocasions His Excellency the Viceroy does, when be so chooses, consult
individual Members of his Council.

Sir, I think I have established these propositions. The first is that the
Govérnor General in Council is not primarily concerned, or in any way
concerned, with many of these appointments. Ido not know whether 1 have
made this clear but I do hope that I have removed the misapprehensions created
by Dr. Gour. Further when he suggested that I tried to deceive the
Assembly, 1 assure the Assembly that there is no foundation for such a sug-
gestion. Dr. Gour went on to say we have not appointed Indians in sufficient
pumbers. That is a possible accusation tlat may appeal to many. What I
put to him is this, that the Government have in recent years taken every
care to increase the nu nber of Indians in al’ high executive and judicial appoint-
ments, and I defy any Honourable Member of this Assembly honestly to
controvert this statement. Having regard to the known sympathies of His
Excellency the Viceroy and the Right Honourable the Secretary of State for
India, can any one say this question has not been viewed in recent
years in s different spirit from what it had been in the' past? ls
not that a fact? In these circumstances is it right, is it fair, that we should
be asked now to meke a recommendation of the kind proposed by the
Mover ‘of this Resolution, namely. that half the appointments—oxactly.
half and no more or less—should be given to Indians.. Dr. Gour however
wants to go much further. He does not want to import any Eniliuh
Barristers at all from England, for any High Court; the Assembly have
been told, these Judges are ignorant of your language, they are ignorant
of your customs, know ver littie of Indian law and so forth. These Members,
however, who deal with the law courts—there arec many of thein here, my
Honourable Colleague, the Law Member, is one, the Honourable Mr. Shafi is
another—those who have had business in the law courts, I should like them to
say whether they wish to see the High Courts of this country deprived of the
benefit, and the very great benafit, that has been secured by the importation
of English Barrister-Judges into this country. Have they.not been of .the
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greatest service? Have they not laid the foundation of a sound system of
orimipal and civil law in this country? Have their services not been of the
greatest benefit to the whole of the people of this land? Dr. Gout’s pro
would however lead you to this that no English barristers at all would be
employed in High Courts in this country. Now I hold no brief for the
English barrister excepti/that I believe the appointment of practising English
barristers as Judges of the High Court is of the utmost value. T have now
dealt with the Resolution. "The anendment asks us to consider the possibilit
of increasing the number of Indian Governors, If that was a matter whic
lay in our power, or which was primarily our concern, 1 should be glad to
place it before His Excellency the Viceroy and the Secretary of State. But I
put it to the Assembly that we are asked to intrude on s matter which is not
our business at all.and I hopo the Assembly will be reasonable and not - ask us
to undertake a duty which is not ours in.any sense according to the law or
N P [ ’ ! * .
Mounshi Tswar Saran: Sir, there is a peculiar disease which attacks
some of the public men of this country. It is a most insidious disease and ‘its
effects sometimes prove quite fatal. This is the diseasc of *sobriety.’
When this particular malady attacks a public man his vision is blurred and he
imagines that he serves his country by obstructing progress and by standing
against all reform. I am afraid that the Honourable Member from Madras,
though he may not as yet have actually got the disease, is on the fair way of
‘petting. i¢df he will not take ncoessary precautions in time, Now''what does
he say ? . * Work the reforms for all they are worth.” Exactly, that is  what
we are all trying to do. The pronouncement of August 20, 1917, is certatnly
the corner-stone of the Reform Scheme, and in it we find the declaration thade :

"« fhat the policy of Hin Mnjesty’s Government, with which the Government of Tadia
‘are in romp]ete accord, in that of the increasing aspocintion of Indians in_every branch of
the administyation and Mie g¥adnal develapmoent of self-governing institutions with a view
to the progressive 1ealisation of rerponsible governmmpt in Tndia as an integral pait of the
British Empive. * . : :

Whatever “opinion the Ilonourable Member from Madrag might have about
thd merits of “thik j)fd:ﬁ'ogﬁi‘on,, gufl);’pe'-pan'hot, dismiss it as a proposition
"%he object of Which is not to wotk the Teforme, to use his own words, for all |
" they are worth. T may be wreng, Sir—and if I am wrong I shall be sorry,—

but I take it that the Honourable” Member wishes all these reforms to
postponed till that happy day when there will be absolute, unanimity in this
Assembly and perhaps outside'in the country. If that is his view, let me say
in all hymility that the country will have to wait long, very long indeed,, before
any ‘reform is introduced ih'the Governtnent of India. i,

* Rir, there was waged a battle royal between the Honourable the Home
Member and the valiant Knight of this Chamber, Dr. Gour. I am afraid,
this battle was fought over side-issues. We do not wish to encroatch on the
prerogative of the Crown, nor arc we at this moment interested in nseprtq;mng
whether these appointments are made by the Government of India of by the
Home Government. You will find that the ' Honourable the Mover  has dis~
tinetly said in his Resolution that a co%y of the above Resolution be submitted
to the Horme Government with favourable recommendations., TheﬁHonom:

* Mémber’s idea wae that his proposition should be submitted to the -authap
5



1188 LRGISLATIVE ASSEMBLY, [27tm S=rr. 1921

[Munshi Tswar Saran.}
in Euoglaod for their favourable consideration with such remarks as the Govern-
ment of India might be pleased to make. Does he really try to encroach on the

.

Mve of the Crown? 1 n to eny that the Honourable the Home
ember was rather unjust to my Honourable friend. It does not matter to
us in the least who makes the appointments. We take the fact of these
-sppointments and we wish to express our dissatisfaction with themn, and at the
same time we wish to express & hope that a new departurd will be made in the
‘polioy that has been pursued so long. ‘We recognise—snd there the Honoureble
the Home Member is rizht—that the policy of the Government of Indis of
late has shown sigus of a welcome change. ' But, asks the Home Member,
haven’t we got three Members in the Exeentive Council ? Might T in all
humility ask the Honourable the Home ‘Member & sounter question : in the' High
Courte how mauny Indian Chief Justices have we got ? Out of the High Court
Judges, how many arc Indians ? Out of the Judicial Commissioners and
Judges of other higher Coutts, how many Indiahs have we got? He says these
l_mntmente are not made on racial grounds. Fxactly. is in what we are
pleading for.  Are we then {0 umaderstand by’ implication the Honoufable
the Home Member to mean that there are not men in this country who cgn be

appointed to these high posts ? I do sincerely hope the Honourable the Iome
ember does not mean it.

Take these posts one by one. Take the question of the appointment of
Indisn Governors.  The Honourable the Home Member and ny:friend the
Honourable Mover have both paid their tribute of t and admiration to that
distinguished countryman of ours, Lord Sinha. bave no doubt that Lord
Sinha is regarded ss one of the most illustrious Yndians living to-day. Bat,
Sir, I ask this "Iouse in all seriousuess, is there not a sccond Hinha in
India ? 1 recognise Lord Sinha’s capacity, Lord Sinha’s distinction, Lord
Sinha's achievements and Lord Sinha’s other qualifications, but he does not
stand all by himself. 'There are, 1 say with confidence, other men in the
oountry who, if callel upon, can discharge his duties with equal satisfaction
to Government as well as to the people. SNir, 1 am afraid, some of the
Honourable Members here will regard this demand as chimerieal und impyacti-
cal. But I ask this House to consided'if ‘five years hgo. a man, had got up
and eaid that he wanted an Indian Governor for a Province, would he not
have been laughed at as n lunatic, if not worse ? 1 spbmit that the time has
oome when the recommendation should go up to the authorities in England
that Indian aspiration demands, and demands.in very clear terms, that there
should be more Indian Governors in India, and that, baving regard to the
capacity of Indians, having regard to their ,educa'};ion, haviig regard to their
tradition if they are called upon to undertake these difficult tasks, they will
certainly be able to discharge their duties -satigfactorily. Might 1 ask the
Treasury Benches to tell us when they have cilled upon us to undertake any
“task have they found us wanting? Whether ae Governors or as Chief Justices
or Judges, whether as Members of the Executive Councils or as Ministers,
wherever we have been entrusted with the highest positions, we have given
every satisfaction to the Government as well as to the people.

Sir, take again the question of the Legal Department. 1 submit with
g&t respect that it is the one Department in which Indisns have established
‘their claim beyond atty shadow of doubt. 1éhall only mention ome or two
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pames. Take in my own Province, Sir Sunder Lal and in Madras
Sir Muthuswami Aiyer, and who can say these two gentlemen would not have
adogned the positigns of Chief Justices with distinction if they were given
the ‘opportunity ? 1 submit, Sir, tLere are many men in india at the present
moment who can with profit to the country as well as to the Government,
be called updn to hold these responsible posts.

-+ Bir, let us nowseame #o close grips with the real question at issue, and
what is that question 7 Putting aside for the moment all these techmical
diffieulties, s$he question is, are Indians to be given the opportunity of rising
to the highest places in their own country, oris it by way of an exoception
that a man is to be called upou to occupy a high office ? f submit, Sir, that
if you want to make the reforms successful, aud, as my [onourable friend
from Madras has said, to work them for what they are worth, it is absolutely '
cnsential that, while you introduce changes in the political machinery, you
should at the same time call upon Indians to all the highest offices which b
their education, by their reputation, by their integrity and by their intelh-
gupoa. they are gubithod to occupy.  Sir, 1 wish to say that 1 do not agree
with the Honourable Mover when be says that these posts should be given
half and half.;. Ifjs not at sll ncoessary to lay down any hard and fast

' I am gather inclined to agree with my Honourable friend, Mr. Bajpai,
that our recommendation should only he that the number of the Indian Chi
Justices and Justices and of Governors should be incremsed without biuding
vurselves or trying toibisd Govarument or the authorities in England to any
fixed ratio. Sir, | wigh tq ask the Honourable the Home Member and his
Colleagues inthe Goygrnwient to- look at this question not from a technical
point of view, and' 'will the Honourable the Home Member permit me to
say that whilo he presented before us all these technical difficulties, while
he repudiated the suggestion that the Governgaent of India was responsible
for these appointments, be (id not say a word which would give us hope,
which me:l give us courage. Nota word was said by him to give us
hope, he oply asked us %o look at the poliey which was pursued so;
long. He did not tell us why is it that there is only one Indian Chief
Justiga izmu the High Courts of India. If the Honourable the Home
Member will copsider this aspect of the. matper, [ am certaia he will see that
the proposition which has been moved by my friend on my left is mot so
impracticable, aud is really not s proposition which attempts to encroach upon
the prerogafive of the Crown, . Every one, I submit, has got a right, to

to the Crown gnd to lay hig_representations for the consideration of
Bmen and of the mponaigle_ Ministers of the Crown. This Resolution only

pnpts to placa our views ip gleir language before the Government of
India and the authoritics in Eng’ nd, hoping that the Government of India
will express their own views about the recommendations which this Assembly
wishes to make. :

The Honeurable Dr. T. B. Bapru: Sir, I am afraid both my Honourable
friends Dr. Gour and Munshi Iswar Saran have procecded on the assumpti
throughout | their interesting speeches, that the Honourable Sir Willi
Vincent was. the sworn enemy of the idea embodied in this Resolution. So
far from that being the case, I imagine that it must have been apparent to
any -one who followed higspeech with close attention that his objection was

mainly upon a constitutiona] ground, particularly because of the manner
in which the Resolution has been presented to the House. He -pointed ont to
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tha House that during the last few years there has been a stead tendenc
inerease the number of Indians in the higher offices of f.ha Stdte, anv.{ i1
understood him correctly—I am here a.gam speaking subject to correetion by
lim or by any other Member,— bef;lency ls’f tkely, in'£act, is certain to
grow in the future. Therefore, so fa.r a8 the fature is concerned, T confess that
I -take myself a very hopeful. view, and I do bebeve Mu time .
we shall find that more and more Indians come to “ocoupy bigher oﬁml
m itions. The real dispute is with regard to the form of the{lmnl

t turus upon the constitutionsl issue which has been raised by iny
Honourable friend, Sir William Vincent. i A

There is only one other matter to which 1 will refer snd “that is bcuuse
9. of certain observations which were miade by my Honourabls
¥ friend, Dr. Gour. 1 am sure' when Dr. Gour has heard all that 1
have got to say he will not regret that I am just reminding bim of a matter
of whieh he as & member of the English B.r should be proud.t. I need scf:mely
remind the House what my own personal feelings ade'' irifh ‘regand t6 8Hg:
uestion of the Bar, but even a man like myself who does nbt " belong to the
oglish Bar may in fairness pay a tribute %o the serviee reu&)rpda&o the'cause!.
of kiberty and freedom, justice and law in this country by mimbers of the
English Bar. 1f you go back to the beginnings of British rule‘and remember
the battle royal that was waged at that time bet\wen the Governor General of
those days—Warren Hastinga—and  thé Mtidcs of the ' judiciaty,
what do you find ? Tt was the English b, r-Ju(Td*e who stood ‘éut for
theliberty of the subject. Coming dowu Prom thetient Warren ‘Hist ‘o7
morewodemn times, what names are more honowred in fhic'history of judielal”
administration or in the entire historpef logal rybtema' i fecont Tlmea thin
the¢ names of Sir Barnes Peacoclir Richard Garth, and, in recent times, that
of Six Lawrence Jenkins? Tho fact that. I:am not a- ‘member of the: English!
Bar would not stand in my way, and’1'wust:dindidly recognise tha tHe
English burrister-Judge has left a shini nﬂ- example for liia"buceessors-to follotwi-
This does not mean that | am not aqtm roud of some of the distinguished
oountrymen of mine who have adorned the s%ench or who have beeﬂlthe behioil
lights of the legal profession in this couvithy—mist kb "Bfitter,- lﬂxm

Alyanger are honoured names among the lawyers in India, ~

-Now, Sir, what T do submit is this, While'Dr, Gour gnd 1 .'?
ngreed that the Indianisation of the High our{'. must con hope
wxll not differ from me that, having re,gard t.hé‘ rhapner in «1110 ourj’udictatl
system and our eutire legal system has dov dunng the last fifty or six
cars, the English barrister-Judge has cvey f d'd his 6wn valt¥. ! My frié
. Gour has cottributed a valuable book 4° ]:ternt.ui‘v - Yefer to hls
commentaries on the law of the transfer of pidperty—and nd’one can appmate
better than Dr. Gour that, so far as the cssential features of out law of pro-
dev are concerned, they are closely allied -to the Baglish spstem and an
h barrister who comes oat from England lloes no ‘dottbt conttjbutio
substantially to the elucidation of thoso intrieate principled-with which wehave
got o des} ev llay of our lives,—and he als: bringswut with him those high’
traditiony of ndence and fresdom which we ‘@l value and which we all
expect from; mem of the Bench in any part of/tndis! Pray} do'nok under~
stand that there are not men in this country who- would risc eually to the -
sdudard, but what 1 do-contend is, that at the present wiage vf vur evoluﬁou-
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and for some fiine to come I do not think that it would be right for us, having
regard to the larger interests of justice and law, to cntirely dispense with the.
servioes of the English barrister judge. 1 say so with the full consciousness
that there are eminent lawyers in this country, and 1 say so in the full belief
that our lawyers mpst sooner than later come into their own.

> Dr. Nand Lal: Sir, with the jrreatest possible humility and’ without
mea“m:f disrespect to the Honoutdble Mover-of this Resolutiop, I feel con-
strained to say that this Resolution is not aptly worded. This is not due to the
lack of ability, but I daresay thisis due to lack of time. The Honourable
Mover is a lawyer of some standing, and I am sorry to see why ‘he could not
spare time to go into the provisions which have got so.ne bearing on the ques-
tions involved in his Resolution. I think there is not a single Honourable
Member of this Assembly who will not agree with ne,'so far as this principle
is concerned, that the fixity of number for a specific community has already
fettered the hands of the Government of India and all of us are feeling the
pinch of it. As for instance, so many Auhammadans may be appointed, and
similarly so mugy Hindiis may be appointed.

This policy, I may be allowed to submit, has really put ability and merite
at great discount, and 1 am afraid I cannot identify myself with this petition
of my friend that a similar policy may be adopted so far as the numerical
strength of Europeans and the nu.nerical strength of Indians is concerned. When
T'look into*the provisiors of the Governmént of [ndia Act, then I feel encourag-
l'and'1 8o for myself and I wish to convey the same informatitm to the Hon-
ogfable Mawbit of this Assembly. I hope they will kindly sée that there Is no
line of "lemareation; there is no question of racial distinction; there is no racial
lar embodied hnd incorporated in'these provisions. What do these provisions
say ? I shall let you know what they say. They say : ¢ A Judge of the High
Court must be a barrister of Tngland or Ircland.’” An Indian may go to
England. Is there any bar ? It is a question of money, fime, merits and
ability to pass examinations. No question of colour or nationality.

{ am an Indian and a barrister of England ; there is no birin any way.
Referring to the same provision again :
"""« Or & member of the Faculty of Advocates in Scotland of not lesy than five years'
standing.’ _ o : o
Look at the besuty of that provision. Merits are appreciated. Stand-
ing is reepected. Standing, ability, expericnce are given prominence and not,
nationality. So far as' these high posts are concerned, I say—and I can’ show
from the top of my housc—that so far as the statutory law is concerned
thére is no racial distinétion at all., With regard to the other point which was
at issue in regard to the appointment of Governors, may 1 invite my ledroed
Egg’end’ s attention to the very clear provision, which is embodied in section
46. What does this section say ? 1t also is, as it seems to me, averse to
racial distinotion, The Governors of the Presidencies arc appointed by Hi
. Majesty by warrant.under the' Royal Sign Manual, S
' There is no indication of racial distinction. Merits and abilities aré’sure
to be appreciated: Therefore, this prescnt debate to my mind, mg'l learned
friend will exouse me when I say, isidle. 1 agreé with my learned friend Dr.i
Gout when lie says that the Chief Justices weré imported. If he means to
say iu the past-yoars, I may. meet Il half way, . but i he is speaking: of the

3
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present time, I must differ from him, because we must be very fair in contro-
versy and debate. 1 come from the Punjab, and I feel proud te inform this
Aseembly that the Chief Justice of that High Court is an Indian, not only sm
officiating Chief Justioe but & permanent Chief Justice. I am sure my learned
friends, the author of this Resolution and the author of the Amendment, do not
mean seriously to say that all European Judges should be dismissed st once
and their places should be given to Indians. Indeed, in course of timne, when
vacancies do oeour, we will lay our claim to them. We are entitled to be
:E“pointed as Judges of the High Courts in India, and we are capable of holding

position and doing full justice to it. The appointments w{:ich were given
to Indians have been held by them, and in their official career they have shown
to the world that they are capable of doing full justice to the appointments
and deserved the confidence which was p in them, My learned friends
have gone out of their way in asking why the posts should not be given to
Indians. There is no bar in our way. Is there any statutory law wljiich stands
and operates ns n clog ?  Again this is an idle idea, We, aze capable ; thery is
no doubt about our gﬂ')cienc!_gv and capabilities, and wh?r :E‘o:’t?xa\\-u (loﬁﬁui'
own merits ? e

On another seore I have to differ from the learnal author of thiql',
Resolution, and that is this. It is not fair on our part to blow hot and
cold at the same time. Only the other day we were discussing o lgsolution i
regard to the achievement of self-government and dominion government, and
fol-ﬂ.‘?y we are discussing a3 Resolution of quite a different charnoter. To- pp
mind they are not reconcilable. 1f we may happen to. get dominion- self-
government, then there will be no question of nationality. Tt will depend on
the choice of the electors. The electors may choose Europeans, Indians, or
anybody else....

Mr. Mubammad Yamin Khan: On a point of order, Sir. l)oes"'t'b;
Honourable Member mean to say that the electors will choose the High Court
Judges or the Chief Judges ?

(LI at oAy

S o

Dr. Nand Lal: I beg your pardon. You have not foffowed ‘me at all,
I meant to say that when we have got self-government, the so—called Swaras
then these appointments will be given mr?i::g to merits always, because the
power of appointing and dismissing, though indirectly, will lic in the hands of
the electors, since they will be electing the Members of the Executive Council.’
In other words the Executive will be responsible to the people. So, on this
score also I beg to differ from the author of the Resolution. So fur as our,
aspirations are concerned, I am in accord with the reasons advanced by the learn-
ed Mover of the Resolution and 1 am in full sympathy with his argumente, so
far as our capabilities are concerned. With these few remarks 1 submit thst
the debate which unfortunately bas become unusually hot e misplaced.

Mr. 8. C. Shahani: I move that the question be now put.

Mr. Jamnadas Dwarkadas: There is hardly a single Indian in the
country who would not feel cheerful at the prospeot of s Jatge number of
Indiank being appointed to fill higher posts. But, Bir, with due deference to
the Honourable Mover of the Resolution, to my Honourable friend Dr. Gour; "
and to my Homourable friend, dMunshi Iswlr Saran,  submit that it seems to
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ms that this Resolution™is unfortunate, and it would hav. been much befter if it
had not been brought before this Assembly. Munshi Iswar Saranin the course of
his very eloquent speech pointed out that in the declaration made by the Secretary
of State on August 20th, 1917, the Secretary of State himself admitted the need
of assimilating a larger and larger number of Indians in the Government,
and he utilised that statement made by the Secretary of State in favour of
the argument that he advanced that so far as the higher posts were concerned
a larger number of Indians should be appointed to fill those higher posts, '
ssk my Honourable friend Munshi Iswar Saran to compare the state as it
existed before that declaration was made and the state as it exists now. 1
ask my Honourable friend Munshi Tswar Saran in all honesty to tell me
whether at the time when he first read the declaration he ever dreamt that
for the first time the post of the Under Secretary of State for India would be
given in the year following to a prominent Indian? I ask my . friend
Munshi Iswar Naran whether he ever dreamt at that moment that in the year
+'1020 for the first time an Indian would be appointed the Governor
of a Provinee” 1 ask my friend Munshi Iswar Saran and those who
thiok with him, whether at that time there was any Indian who dreamt
that an Indian would be appointed as the permanent Chief Justice of an
Indian High Court ? It is true that these posts have not yet fallen to the lot
of a larger number of Indians, but T want this House not to forget the fact that
by entrusting Indians with these highest posts that are available in the
country, the Government have recognised, IP say His Majesty’s Giovernment
have recognised, the principle of admitting Indians to equal ranks so far as the
higher posts are concerned. As for a larger number it is a question of time.
1 have no doubt that the moment it is realised by every one concerned that
Indians who were appointed to fill these posts have ocquitted themselves
honourably, both from the point of view of His Majesty’s Govern nent and
from the point of view of the people of this country, 1 say that the time is near
at hand when more and more and a larger number of Indians will be appointed
to fill these posts. But, Sir, we hear a cry in the country to-day even when these
high posts, high offices are entrusted to eminent Indians,—we hear a cry, and to
a certain extent, a legitimate cry, that it is not the highest posts that we want ;
the higher posts are the b.its that the Government throw in order to throw dust
-iin - the eyes of the: people of the country and for the purpoee of winning
over those who might oppose the Government. It is not these highest
posts: that we want; it is those posts  which are filled by men who
ran the administration that we want should be filled up by Indians.
1 wish that matter had been discussed here. 1 wish we had here given
expression’ to our opinion that in the All-India services a majority
of the people should be recruited in India. So far as that is concerned,
I tecognise, Sir, that even that principle has been recognised by the: Sec-
retary of State and the Government of India. But what I want to point
out, and moxt emphatically Point ont, to this House is this. that His Majesty’s
Government having recognised the principle of admitting Indians to the
highest possible posts available in the country, it hardly lies in our mouth: to
bring any Resolution which might have the effect of showing as if the Govern-
ment has altogether ignore(l our claims. I take it as a matter of course
that once these distinguished men establish their reputation as equals to
Englishmen, sud I have no doubt that they have already dene so, the process
' ~ of appeinting Indians to the highest posts. will be naturally
5 pu. imntably accelerated, ’ A
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1t does not lie with, it is hardly noceesary for, the' Assembly to propose
a motion of this character., No J(r}owrnmant. I submit, Si{-. wirh due
deference, can tie itself down td a policy which it is not in ite hands to carry
out. It is the business, as the Honourable the Home Member has rightly
inted out, of His Majesty’s Government. The Honourable the
ome Member has aleo told us that while the Vicemoy, as Viceroy,
is oonsulted, the Government of India, as (GGovernment of India, is not con-
sulted. Tf the Government of India is consulted, T think this Asse nbly will
be thefirst to object to this principle of consulting the Governor Goneral in
Council for all the posts that are to be filled by His Majesty’s Government.
1 subunmit, Sir, that it wonld not be proper for this House to pass this Resolu-
tion. I subuit, Sir, that this House ought to have confidence, having regard
to the policy that has been followed by His Majesty since that declaration was
made, even beyond the dreams, and I subunit the wildest dreans, of m
countrymen, 1 submit that, in- view of that fact, it would.bs much better if
my Honourable friend, Mr. Agarwala, would consent to withdraw his Resoln-
tion, and trust and have confilence in His Majesty’s Govern nent that $heir
policy, once recognized, will always be to assimilate Indians for all the higher
that are available in this country,
© Mr. X. Ahmed : 1 move, Sir, that the question be now put.

Mr. 8. C. Shahani : I move that the question be now put, qir,..

The Honourable Sir William Vincent : 1 rise to a poiut of order. 1Is
the Honourable Member in order in fist moving that the question be now put

and subsequently speaking on the Resolution P -

Ib;.e(i’l‘ﬂigent : That is entirely a question of taste.

Mr. 8. C. Shahani : I must thank you, Sir, for your kindly permitting me
after permjtting. Mr. Jamnadas Dwarkadus to make a few observations on the
question under consideration, ) : '

Mr. President : Order, order. There can be no question of permiesion
from the Chair. '

Mr. 8. C. Shahani : T stand corrected. 1t is probably my right. So [
shall make a fow remarks with regard to the question under consideration.

., Mr. Jammadad Dwarkadas got up to say that the charactar of the Resolu-
tion was unfortunate. I looked for his establishing this statement, but in
vain. The Resolution is unfortunate if it is calculated 0 do hurm either to
Government or to the people. As a matter of fuct, there is considerable differ-
enpe of opinion and minum]erstandina:n the questiou, and it is well, I think,
for both parties that the question has been discussed here. The fundamental
presumption which is involved in the Resolution that hasbeen brought forward
18 that the right of Indians to the highest appuintments should be reeognized.
It has been said just now by Mr Jamnadas Dwarkadas that these high
sppointments ure given to Ivdians to throw dust into their eyes. ......

Mr. Jamnadas Dwarkadas: I said that was an argument made by
some of my countrymen outide this House.

Mr. 8. C. Shahani: Wheh nrg‘:ment, however, is wrong. Asa matter
of fact, the merits of the Indiar.s being recognized, Mr, Agarwala has come
forward to us to su t that this Assembly recommends to the Governor
General ip Council that it be represented to the suthorities responsible” for

these appointments that ‘spproximately an equal ntumber of these important
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be given to Indians, provided of course they be found to possess sufficient
m ; ;5:1 if this is the rgsumptiﬁn involved inybhe Resolution, I do not see
how anybody can rightly object to this Resolution. It has been said by the
Honouarable the Home Member that the Government of Icdia is not respon-
sible for these appointments ; that in fact they are never consulted. The
answer is, and the object of the Resolution is, whoever is consulted, and whoever
makes the appointments, it should be brofight to his notice that, in the opinion
of this Assembly, these highest poste should be equally distributed to
Europeans and Indians, provided of course there is sufficient merit available.

have to refer to one statsment that was made, namely, that such a
Reeolation woull mean an encroachment on the prerogative of the King.
The King never allowed any ome to make the appointment of Ministers
before the reign of William III. But after the reign of William III,
any student of English history will realise that the appointments are
made practically in consultation with the representatives of the people
in the Parliament of England. Dr. Gour was perfectly right when
be said that the opinion of tﬁe people should be respected, and if the opinion
of the people is in practice respected, the prerogative might in form continue to
be exercised by the King-Emperor. There is nothing in the Resolution to
sugzgest that any invasion or encroachment is intended.

It has been suggrested by my Honour ble friend Mr. Subrabhmanyam that
we might well content ourselves with the lower appointments and not e ncern
ourselves at all with the higher. 1 really do not understand why this distine-
tion should be made. 1t is true that the lower appointments, as Mr. Jamnadas
Dwarkadas has pointed out, probably mean more effective participation in the
administration of the country, and from that point of view I have no doubt
that everyone in the House will endorse what his been said in regard to
our having a lurger share of these appointments. Bat if it is seriously
contended that at this time we should not come forward to suggest that
upproximately an equ.l distribution of the higher posts should be made, then
U say, well, the suggestion is wrongly made, and we should not accept it. It
has been pointoad out, and very rightly, by some that, perhaps at this stage
when Imﬁgns are boing pesociated inincressing numbers in Government,
it will not be in good taste to kecp pressing for u larger share. I agree with
this view 8o far as it goes. Oun this ground I would suggest to my Honourable
friend Mr. Agarwala to withdraw the Resolution. The position that we
owtq:[y with regird to this Resolution is, I suppose, now clearly defined.

'he Assembly divided as follows :

AYES-31.
Ahmed, Mr. K. Mehadeo Prasad, Munshi.
Akram Hussain, Prince A.M. M. Mudaliar, Mr. &, -
Asjad-ul-lah, Maulvi Miyan. Mukherjee, Mr. J. N. '
Ayyungar, Mr. M. G. M. Mukherjeo, Mr. T. P.
Dagde, Mr. K. G. Nag, Mr. G.IC.
Bajpai, Mr. 8. P, Neogy, Mr. K. C.
lthargava, P’andit J. L. Pyari Lal, Mr. -
Chaudhuri, Mr, J. Reddi, Mr, M. K.
Faiyaz Khan, Mr. M, Shahani, Mr. 8. C.
(irdhardas, Mr. N. Singh, Babu Ambika Prasad.
Gour, Dr. H. 8. Sirear, Mr. N. C,
Hugsanally, Mr, W, M. Sohan Lal, Bakshi. L .
Iswar Saran, Munshi. Subzposh, Mr. 8, M. Z. A" - ro
Kamat, Mr. R. 8. Yamin Khan, Mr, M, Mo ctfe
Lakshmi Narayan Lal Mr. Zahiruddin Ahmed, Mr. CeT
Latthe, Mr, A, B, BT
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Abdul Quadir, Maalvi, Jamnadas D Mr.
Abdal N, e Molmmmad. Temihoy, 5 Jsamsitio

\ m, Mr, d oY, ar .
Abul Kaseen, Maulvi. Kabraji, ylr. J.K. N,
Agnibotri, Mr. K. B. L. Man Ji , Bhai.
Ayyer, Bir P. 8, Sivaswamy. o | Migra, Mr.P. L.
Asad Ali, Mir, Mitter, Mr. D. K.
Barodawalls, M. 8. K. Muhammad Hussain, Mr, T.
Brysat, Mr. J. F. Muhammad Ismail, Mr. 8.
Carter, Sir Frank.’ Nandvlal, Dr,
Chaudhuri, Mr. N. N, Parcival, Mr, P. E.
Cotelingam, Mr. J. I, Price, Mr. E. L.
Crookshank, 8Sir Syduney. Rhodes, Mr. C. W,
Dalal, Sardar B. A. Samarth, Mr. N. M.
Faridoonji, Mr. R. Sapru, the Honourable Dr. T. B,
Fell, Bir Toy. Sharp, Mr. H.
Gidney, Lieutenant-Colonel H. A. J. Sim, Mr. G. G.
Ginwala, Mr. P. P, Singh, Babu B. P,
Guladb Singh, Sardar. Srinivasa Rao, Mr. P, V,
Habiballsh, Mr. Mohammad. Subrahmanyam, Mr. C. 8,
Hailey, the Honourable Mr. W. M. Vincent, the Honourable Sir William,
Hullah, Mr. J. ‘Waghorn, Colonel W. D.
Ikramullah Khan, M. M. Wajid Hussain, Chaudhuri.
Innes, Mr. C. A.

The motign was negatived.
Mr. Prefident: The question is that the original Resolution be adopted.
The motion was put and a division called for.

_ The following Resolution was put to the vote : The Aesembly, divided

as follows :
¢ This Assembly recommends to the Governor General in Council :

() The demrability of ezulizing the number of Indians and Europeans in the fol-
lowing posts by filling futare temporary or permapent vacancies by Indians
till the deficiency has been up :

(5) Governars of Provinces,

(5s) Chief Justices,
(#ss) Chief Judges or other Heads of the highest judicial Courts in India,
(s0) High Court Judges or Judges of other highest Courts in India ;

(b) that a copy of the above Resolution be submitted to the Home Government with
favourable recommendations.’

The Assembly divided as follows :
S AYES—35.
Abdul Quadir, Maulvi. | Iswar:Barsn, Munshi,
Abdulla, Mr. Bti&ed Muhammad. -Jatkar, Mr. B, H, R,
Lals @. L. Takshmi Narayan Lal, Mr.

hotri, Mr, K. B. L. Latthe, Mr. A. B.
Ahmed, Mr, K. Mahadeo Prasad, Munshi,
Akram Hussain, Prince A. M. M. .| Man Singh, Bhai.
Asjad-ul-lah, Maulvi Miyan. Mudaliar, Mr. 8,
Ayyangsr, Mr, M. G. M. Mukherjee, Mr. T. P.
Bagde, Mr. K. G. Nag, Mr. G. C.
Bajpai, Mr. 8. P. , Mr. K. O,
Blurs;n, Pandit J. L. Reddi, Mr, M. K.
Chaudhuri, Mr. J. Singh, Babu Ambiks Prased.
Chaudhuri, Mr. N. N. Singh, Babu B, P.
Faiyaz Khan, Mr. M. Schan La), Bakshi.
Ginwala, Mr. P. P, Brinivasa Rao, Mr, P. V.,
Qirdhardas, Mr. N. S:I:E»h. Mr.8. M. Z A.

Khan, Mr,

Gour, Dr. H. 8, Y
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NOES—4L
Abdur Rahim, Mr. Miera, Mr. P. L.
Abal Kasem, Maulvi. Mitter, Mr. D. K.
Aiyer, Sir P, 8, Sivaswamy. . Mubammad Husssin, Mr, T.
Asad Alj, Mir, Muhammad Jsmail, Mr, 8,
Barodawslla, Mr. 8. K. Mukherjee, Mr. J. N.
Bryant, Mr. J. F. Nand Lal, Dr.
Carter, Bir Frank. Percival, Mr. P. E.
Cotelingsm, Mr. J. P, Price, Mr. E. L.
Crookshank, 8ir Sydney. Rhodes, Mr. C. W.

@ Dalal, Sardar B. A. Samarth, Mr. N. M.,
Faridoonji, Mr. R. Sapru, the Honourable Dr. T. B,
Fell, 8ir Godfrey. Shahani, Mr. 8. C.

Giduney, Lieutenant-Colonel H. A. J. Sharp, Mr, H.

Habibullah, Mr. Muhsmmad. 8im, Mr. G. G.

Hailey, the Honourable Mr. W. M. Bircar, Mr. N.C.

H , Mr. J. Subrahmanyam, Mr. C.S.

Innes, the Honourable Mr. (', A, Vincent, the Honourable Sir William,
Jamnadas Dwarkadas, Mr. Waghorn, Colonel W. D.

Jejeebhoy, Bir Jamsetjee. Wajid Hussain, Chaudhari.

Kabraji, Mr. J. K. N. Zahiruddin Ahmed, Mr,

Kamat, Mr. B. 8.

The motion was negatived.

RESOLUTION R&: AMENDMENT OF THE INDIAN EVIDENCE
ACT.

Mr. K. Ahmed: Sir, 1 to move the following Reselution* which
stands in my name, with these verbal changes :

* This Assembly recommends to the (fovernor Geucral in Council that section 165 of the
Indian Evidenco Act, 1872, should be amended, and that the J udge may, in order to discover
or to obtain proper proof of relevent facts on closc of the examination, ask any question he
pleases in any form at any time of any witnees :

Pwvidoi that the partics may further examine or cross examine the witness upon any
fresh matter elicited by the Court,

Sir, in moving my Resolution I wish to make it clear that I desire to
emghuide its saubstance and not tfs actwal wording which 1 now see is suscep-
tible of mugh improvement. In the first place, I recognise that the amendment
prohibiting the Court to do a certain thing would improve if its language is
converted into an a!lirmance of principle that the Cowrt has the right to supple-
ment the examination of parties and witnesses. But in the latter case not,
80 a8 to prejudioe the examination or cross-examination by their counsel. The

avamen of my cowmplaint is that Courts often’ interpose in the examination
of the witneases with a view, no doubt, to elicit further fucts, but which has in
effett the result of neutralising the examiration or cross-examination of wit-
nesses, The Honourable Members of this House may consider this as a trivial
point, but 1 appeal to those who belong to the learped profession to say in how
-many cases their whole case has not been materially prejudiced by such judicial
handlipg of witnesses.

It 'is a common complaint in the muffasil and not unusual even on

530 2 the original side of the High Court thatJudges often take
upon themselves to examine witnesses in the whole case and then

¢ The Resolution s it appears in the List of Busincss as follows ;

* This Assembly recommends to tho Governor General in Council that Section 166 of
the Indian Evidence Act, 1872, should be amended and the word “but he shounld not inter-
pose after the Bxamination-in-. hief has been finished and o;wtipn the witness tm the
Ptlilltl to which the cross-ekwmination will properly: be' directed ” ‘bo inserbed atter the word
irvelovant ' in tbwt Bection,’ ‘ T
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leave the counsel to supplement their examination. Aud, as the Judges are not
tramelled by any restriction regarding relevancy, propriety or leading questions,
the parties cannot co.nplain and it has the double effect of prejudicing the
Court and of shaking the party’s confidence in its partiality.

Fifty years have since passed and the Bar in India has become so strength-
ened, that its grese..oe is felt even in the remotest corner in the smallest Court
of the land. The reason then which existed for the cnactment “of section 165
has ceased to eyist,and | do not see why the whole section should not be
re and at the same time I wish to make a glight amendment which I
submit is abundantly justified by the growth of legal intelligencein the ocountry
and the multiplying examples of abuse of power which the section leads to.
In this connection I%:eg’ to cite the weighty remarks....... ...

Mr. W. M. Hussanally: Sir, | rise to a point of onler. If this
Resolution is carried to-day, will it have the effect of committing this House to
any Bill that may be brought hereafter embodying the proposal which is now
carried ? -

Mr. President: The Resolution is a recommendation to the Governor
General in Council. It does not lay any obligation on them whatever either
to introduce a Bill or, if a Bill is introduced, to amend it in the manner sug-
gested.

Mr. K. Ahmed: In this connection I beg to cite ‘the weighty remarks,
made as far back as 1881 by Sir Richard Garth, the'Chief Justice of Bengal.
It is reported in the Indian Law Reports 6 Calcutta st page 270 (Emperor
vs. Nur Buksh Kazi).

¢ At a trial before a Sessions Conrt Judge an examination in chief of the witness for the
prosecution being finished, he questioned the witness at considerable longth upon the points
on which he must have known that the cross examination would certainly and properly be
conducted. To take such a course was irregular and opposed to the provisions of section 138
of the Evidence Act of 1872. Tt is not the province of the Court to examine the witnesses
unless the pleaders on either side have omitted to put some material question or questians ;

snd the Court should, as & general rule, leave the witnesses to the pleaders to be dealt with
s laid down in section 188 of the Aet.’

Section 188 says :

‘ Witnesses shall be first examined in chiof and then, if the ndverso party so desirea’
cross-examined. The examination and cross-exnmination must relate to relevant facts, etc.’

- Now, Sir, another improvement that the section necessitates is that which
prevents parties to cross-examine any witness without the leave of the Court
upon any answer given in reply to questions by the Court. The Courts in
this country use this power to the prejudice of parties without giving them a
chance of cross-examining witnéescs from whom they have elicited facts

rejudicial to their case. On this point also there are dccidod cases in which

e Judges have animadverted upon the arbitrary refusal to grant leave to cross-
examine a Witness upon matter elicited by the Court. | would not have
brought this matter before this Honourable House had it not been of sufficient
public importance, and I hope it will not suffer by my inadequate advocacy.

1 beg to move, Sir, that my Resolution be acoepted.

Munshi Mahadeo Prasad: Sir, the Resolution of the Honourable
Mover is only one-sided and contemplates only the prevention of interference
by the Court wfter the examination in chief. Had it been so worded as to
limit ghe power of the Court after the examination is over, I would
bave supported the motion. There might be Judges who. take into their
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heads to believe or disbelieve the story of a prosecution or of a witness
at an examination in chief snd sometimes put questions in cross-examination
according to the association of ideas in their brains. But the Resolution as it
is worded is such that it will not help Judges to come to a just and true com-
clusion. Iurther, when a case is tried by a Judge on the civil side, even then
after the examination in chief is over, and the cross-examination has not
commenced, it will be only one-sided to prevent intervemtion of the Court
before a cross-examination. ] submit, Sir, that the Courts of this coun
are to do justice in different purts of the country. There are places in different
villages where one cannot get the assistance of a trained lawyer. Sometimes
mukihlars are available in the sub-divisional Courts of a district. 1f the hands
of the Court are tied by the policy in the Resolation, 1 submit that there
will be injustice. Taking all these points into consideration, I would beg
to oppose the Resolution.

' Dr. Nand Lal : Sir, I beg to move the following Amendment to this
Resolution which has heen so abfv moved by the Honourable Mr. Ahmed.

The Honourable 8ir William Vincent : T rise to a point of order, Sir,
Is the Honourable Member entitled to put the Amendment without notice ? 1
- have not even had a copy of it.

Dr. Nand Lal: If I may be permitted to give an answer to the
Honourable Sir William #incent, ] may say that this Amendment has very
kindly been admitted practically by the Chair, and when once permission has
been given by the President, that 18 sufficient.

Mr. President : Will the Honourable Member say whence he learnt
that that permission was given ? Under Standing Order No. 65 the Honourable
the Home Member is eatitled to object on the ground of want of notice. I
understood that the Amendment hid been circulated und no.objection had been
taken. If the objection is taken I must uphold it.

The Hononrable 8ir William Vincent : I find the Amendment is here.
I withdraw the objection.

Dr. Nand Lal: I thark the Chair for the permistion and the Honour-
able Sir William Vincent for the consent. The Amendment which I beg to move
runs as follows : e C

‘ This Assembly recommends to the Governor Genernl in Council that Section 165 of the
Indian Evidence Act, 1872, be amended to this extent that -after the words ‘at any time’
the words ‘before the commencement of examination in chief and after the end of cross-
examination’ be inse

- Before I may be able to do justice to this amendment I feel bound to
invite your attention to the provisions of Section 185. Section 165 of the
Indian Evidence Act runs as follows :—‘ The Judge may, in order to discover
or to obtain proper proof of relevant facts, ask any question he pleases in any
form.” Up to that I have no quarrel with the provision. My quarrel crops
up now.

¢ At any time,

(here is the ekpression from which I differ.)

*Of any witnoss or the parties about any fact relevant or irrelovant ’.

I do not quarrel with the word  irrelevant > too, Look at the modesty of
this amendment and the liberality of the. Resolution. * o K

¢ And may ordor the production of any document or thing; and neither the parties nor
their agents be entitled to make any objection to any such question or order, nor,
withoat the leave of the Court to cross-examine pny witness upon any answer given in reply
to any such question.’ : h '
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The provision as read out by my humble self before you will, undoubt-
edly, convey the ides that a Judge, which here includes a Magistrate, has
got unfettered power. He may put any question at any time. Perbaps
some . Menbers of this Honourablp Aswmbly may ask, is there any
soction in this Act which gives us some clue to the nght procedure? In answer
to that, I would submit that there iy, and I shall invite their attention
to that provision very briefly. That provision is section 138 of the same
Aot, which lays down the specific procedure, the method which should be
adopted in the course of recording the evidence, thereby I mean to say, in the
oourse of examination in chief of the witness as well as the cross-examination
of the same witness, and on the top of it, the re-examination, with which I am
not voncerned here, 90 far as the present debate goes. Now, the wording of
section 138 is as follows :

* A witness shall be first examined in chief, (if the adverse party so desires) croms-
examined, then if the party ealling him so desires, re-examined. The examination in ohief
and cross-examination must relate to relevant facts, but the cross-examination need not be
vonfined to the facts to which the witncss has testified in his examination in chief.’

The reason why I have particularly invited this Assembly’s dtiention
to. this is this, that here the method in which the parties to the suit or
the Court ought to move is described, and now ave find seotion 165 whieh
gives unlimited power to & Magistrate or Judge.

The first ground on which I question the correctnéss or the soundness of
section 165 is this, that it is in conflict with the provisions of section 188. In
seotion 138 of the Evidence Act it is not stated *subject to the provisions of
section 165,” and therefore I think I have rightly endeavoured to make out
this point that the provisions of section 165 are faulty, aud that that section
is not happily worded in any case. The other ground on which I object to
the provisions of section 165 is this. Here a party to the suit or an accused
or a complainant engages a lawyer, pays him thousands or hundreds accord-
ing to the chamcter of the offence, according to the value of the suit, or in
some cases acoording to his (client’s) pocket, and again in some cases accord-
ing to the status o%counsel. Counscl comesand begins to proceed with the
examination in chief of the witness who hae been called by the party whose
counsel he is. He has n examination in chief. He puts one question to
witness A, for instance ‘ Did you see sometbing ?” Then the Court jumps up
and intervenes .and begine to put questions, I mean to say the Judge or the
Magistrate. The Court goes on putting questions after questions. In
some cases, perhape bond fide ; and in some cases, perhaps, being persuaded
by bias or prejudice; we cannot say positively, and it cannot be said
definitely that always he will be persuaded by bias. At the same time it
‘cannot said that he will be S:vaya prompted by good reasons; but
1 am quite to assert with the greatest emphasis that in some cases
the Courts do go out of their way, and in some aases they exercise their
discretion rightly. However, it is established that there is room for fear that
injustive may be done, and if T am able to establish that there is room for the
devistion of a Magistrate or Judge from the-pathof justice, then, I think, this
Assembly will sacede to the contention that 1 have established m .
Similerly, if a Counsel who has been engaged by the accused or the defendant, as
e onse may be, begins fo cross-examine and he has put one or two questivns,
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then similarly the Magistrate or the Judge intervenes. The questions which
will be put by the Counsel, practically will be of no avail, because the reason
and the olﬁ'ect with which the Counsel was guing to put questions seem to be
thwarted her by the questions put by the Court or by the Judge, who,
1.must say, though 1 am sorry to give cxpression to it, is in some cases not
corppetent, is not efficient, and does not understand the law. Though it may
be conceded that some Magistrates, and some Judges, undoubtedly, understand
it. . Therefore there is not only a. possibility, but a prohabii;ty, that the
questions put by the Court or by the Judge before the cross-exe mination, will
mar the object of the defence, and [ am quite entitled to submit that if this

rovision be allowed to remain, then the defence is crippled. No accused,
then, can give proper defence which be is entitled to give. Therefore, my
prayer ir a simple and modest one which, 1 believe, will be acceded to even b
the Treasury benches that this unfettered power, this unlimited privilege whic{;
is given to the Court, I mean to say, the Judge or Magistrate, should be
guarded well by certain reasonable limitations as 1 have suggested.

The Magistrate or Judge is at liberty to Eut even irrelevant quostions in
order to find out the truth, as I have already submitted. 1 am not opposed to
this. In some cases, witnesses may be tutored to bear testimony to certain
facts which are favourable to the party which gets them, and the Judge in some
cases may thux be right, in order to find out the truth, to put questions though
irrelevant. 1 have no quarrel with that. But I submit, and | raise m
voice with the greatest power which 1 can command, that this Assembly wi
kindly realise the mischief of the effect which is produced by this undesirable
provision which remsins on the Statute-book of this country. We have got
the fountain source of the Indian legislation namely, English Law. Let us
examine that perpetual fountain, in order to see whether there is any provision
in support of the provision under debate. So far as my knowledge goes, 1
could not find any. Supposing there is a rule of law which gives this un-
fettered freedom and liberty to a Magistrate or Judge, even then the proposed
amendment may be accepted because the circumstances of India sre different
from those in England. Perhaps by the opposition I may be callod upon p say,
what suthority 1 have got to support my view? They may say ‘ your view is
not scceptable ; assertions are not sufficient data for alteration of law ; what
authority have you got.” Then, in reply, | shall submit that I have got very
eminent authority, » leading case of the Caloutta High Court (68 Caleutta).
(A ery * that is more than a generation old’) . 1f that question were conveyed
to me from the Chair, I would have been justified in answering it. But perhapa
silence may be taken as a sign of weakness. I will therefore submit in
up]ﬁ;hnt the older the law, the better it.is, because it hes not been repealed.
It got the same statutory force. 1t isa rule of law. It has not
been rescanded. It has not been abrogated:-and its very age proves the
soundness whichis conveyed in that proposition which is laid down in ity
As | submitted, I may invite this Honourable Assembly’s atteation to a pro-
nouncement, a judicial decision, which is in suppert-of my contention which I
am raising before this Assembly. The wabstanes of that ruling, so far as [
ean recollect, is that it is not the business of the Court to examine the witnesses
unless the pleaders on either side have ended their work—mark these words,
l'.I:e‘;];‘:,‘t."?a‘lofP the greatest possible importance, mark what those wends.convey,
it s be borme in mind that the Court should leave ‘the witiesses to
dealt with by the pleadere as laid down in section 138 -of e Act. In, this
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case the Judges, before the examination is finished, begin to put questions—
which ie undeirable. Am I not justified, Sir, in saying that the proposition
which I have laid before this House is not a proposition which is o ml of
my own imagination, but it is & proposition which bas judicial support.
N’(V)less than the Honourable and learned Judges of the Calcutta High Caprt,
as already pointed out, are against the practice under debate. There is
general complaint —that the Judge or Magistrate inte aod begins to put

uestion after queetion : and therefore, the work which ought to be done by a
%;wler or counsel is really disturbed very much, and they are not allowed to do
their duty. So I think the House will agree with me that the Amendment,
which 1 have proposed, speaks for itsclf. One of my friends, a Me:nber of
this Honourable Assembly, who spoke last practically was in support of my
Amendment when he began to say that the Resolution only déan with one

aspeot of it ......
Mr. President : The Honourable Member must bring his speech to a
close now.

Ir. Nand Lal : I will do my level best. Taking the very good hint
from the Chair, I should like to shorten the dchate. So on these
unds, without prolongiug the debate unnecessarily, [ may invite this
s:noumble Assembly’s attention to the point, which is this: that the right
of accused, and in s similar way the right of ths complainant, are set at
naught by this undesirable provision which been allowed to remain in the
section, and { appeal to the House to accept this Amendment. 1 feel encourageil
that. the Law Member, who is well corversant with all the fundasmental
principles of tire law, and who has practised for about 30 years at the bar, will
see his way readily to support the Amendment which 1 have placed before this
House.

Mr. President : The original Resolution was :

_ *This Asserably recommends to the Govornor General in Council that section 165 of
the Indian Evidence Act, 1872, shonld be amended and the words * but he should not interpose
after the examination-in-chief has been finished and qnestion tho witness on the points to
which the cross-oxamination will properly be di ’ ‘be inserted after the words *irrele-
vant’ in that section.’

The question is :

“That it be amended to this extent that, after the words ‘at any time’ the words
¢ before the commencement of the examination-in-chief and after the end of cross-examina-
tion’ be inserted.” - .

The Honourable 8ir William Vincent: Sir, I think the last s

is really under some misapprehension as to what the effect of the Section is,
and I should like to explain - what the legal position is. He spoke of a J

being allowed to admit irrelevant evidence iv answer to questions °.?ut. by

Court. Now a Judge is allowed great latitude in asking questions of a witness,
but I must point out to the Honourable Member that no Judge is allowed
to base his decision upon-arything save relevant facts duly proved. That is
one misoonoéption, as 1 thought, in the mind of the speaker. The Honourable
Membar went on to say that Section 185 was inconsistent with Section
188. The latter is the. ordinary Section which deals with the procedure for the
examination of witnesses, and there is 20 foundation for the suggestion. Section
138 deals with the examination of witnesqes by the partios or their pleaders.

Section 165 desls with an entirely separate matter,—the examination of
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witnessee by the Court. The object of Section 165 is reglly to provide, that
the Judge may ask any question he pleases in any form at any time of a
witness or the parties about any fact relevant or not. The intention is to
prevent injostice : that is the simple idea at the bottom of the Liw,—not-%
allow any equitable decision to be defeated or avoided by a mere technicality,
but to arm the Judge himself with power to get at the real truth of a case.
That is what the efgecct of the Section is, May I read for one moment the
remarks of the Select Committee on this provision of the law, they said :

‘We have sccordingly thought it right to arm Judgos with a gencral power to nsk &
questions, upon an fIC‘tEl,Of l:lu‘h witneE. at any -tage‘:f the ge«h P-, and we h:?h
insorted in the ]{ill a distinct declaration that it is the duty of the Jl:fg —eapecially in
criminal cases—not merely to listen to the evidence put before him but to inquire to the

ntmost into the truth of the matter.’

I need not read more, because this citaton sufficiently illustrates may
point and what was said when that report was written is very largely true
now. The point has been very well put by a geotleman at the back of the
Assembly, who spoke earlier in the debate. In many cases Judges and
Magistrates-—Magistrates more particularly—have to make every endeavour
#themeelves to sift the evidence and get at the truth. The prosecution is
often represented in smaller courts—to whom this Act applies just as
it does to any other—by wuaskillod advocates. Consequently, after the
pleader for the prosecution, or th: Muktiar for the cution, hap
finished his examination, therc may be esome fatal gap in the evidence
which the witness is quite able to supply if only asked to. Now I can under-
stand my friend, Dr. i'n.nd Lal, appearing for the defence and finding the pro-
sacution has left a big gap in the evadence being much annoyed when the
‘Magistrate intervenes and asks a question by which he just gets.out of the
witnees the facts which the pleader has omitted to elicit. s

There are two views n of the duties.of a Judge in this matter. The
Gret is what 1 may call the scholastic view, that the Court should sit as.an
sutomaton and merely listen to sny evilence adduced by pleaders before it.
‘The second secns 0 me a more rational position, namely, that it would be
wbeurd that the Court should fail to use every effort within its power to get at
‘the ¢ruth, that is the view thut was taken by the framers of this Act ‘which
bas been in foree without objection since 1872. The Honourable Mover of
the amendment, and the Honourable Movwver of the ‘Besolution, cited »cmse
to the Assembly in which the Section was misused. ltisa well-known caseand 1
‘am not surprised at their citing it. But thereare two points to which 1 should like
to draw attention, The first 18 that thiscuse is 40 years old. In order to find out
any recorded instance of abuse of the law ae it stands, the Mover has had to go
-back for that fmnai Now this is an important point. If this was & provision
of the law which was frequently abused, the*matter would bave gone up to
the High Courts time after time, and the Honoummble Mover would have iem
able to produce numberless instances in recent years. The fact is that en
-one ovcoasion-# Judge did misuse the provisions of this Section, and he was
hauled over the coals by the Chief Justice, Sir Richard .Garth. But the
Chief Justice did not go nearly as far as the Honourable Mover who has
suggested that no question should be n.sked"h{ the Judge at al - before the
cross-ex«mination is complete. What did the Chief Justice say ? I will readl
whe bead note of the repert—I have read - the full record of $he gase mywelf :

“It in not the province of the Court to examine the witnesses unless the pleaders :qf
either side have omitted .to put some material question or questions.’ .

K
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Now that is exactly the oocasion when Seotion 165 is most useful to
any Court. It was suggested that this provision of the Act is not in accord-
anoe with the best legal principle. Now if we go to the law of Great
Britsin, we shall find that the Judge is allowed exactly the same privilege
there. I will read from an authontative textbook on the subject.

* The writers on the English Common Law repeatedly afirm the scholastic view, that
the Judge muat form judgment exclusively on the proof brought forward by the ies,
8o far as concerns tho practice, Judges both in England and in the United gutu not
hesitate to interrogate s witness at their own discretion eliciting any facts they deem
important to the case.

Again it is said that a certain latitude is allowed to a Judge with respect
to the rules of forensic proof.

* Ho may ask any questions in any form and at any stage of the cause, and to s
eertain extont cven allow parties or their advocates to do so.'

Again it is eaid :

¢ The Court always may, and often does, examine a witness at the close of his
examination.’ '

That is, before the cross-examination,—the very point #t which the
Honourable Mover says no examinations by the Court should be allowed.

. * The Court is not bound by the same Tules as to leading questions. The Courtcay
put what question it plesses and in what form it pleases.’

1 have tried to bring these points out because they illustrate to my
mind the fact that the law of this couutry is framed on English principles by
an English lawyer of great eminence. Itis one of the few Acts that has
wtood the test of many many years without being amended. It was I believe
drafted by that authority, Sir Jumes Fitz James Stephen. The only
instance in which it has been shown that there was an abuse of this Section
‘ back 40 years, and it was then corrected by the Honourable Judges of the

urt. The provision is essential for criminal cases particularly, and indeed
for civil cases also, where skilled advooates are often not available—if the
objeet of courts of law is to administer justice. 1 bave heard it doubted,
whether this is the purpose for which courts of law exist but I have never
doubted it myself. 1 have always hoped that this is the primary function of
a court of law. I have shown also that this provision of the law of evidence
is entirely in accord with English principles and 1 submit to this Assembly
that it would be lamentable if this Assembly were now lightheartedly to
decide to sbandon what has been an accepted principle of law for 50 years.
Nor can it be said that this - i# an unimportant provision of the law. If
Honourable Members will take the trouble to study any elemontary textbook
on the subject, they will see that the test importance has always been
‘sttached to this provision as & means of eliciting the truth, I hope. therefore
Honourable Members will reject this amendment.

. Mzx. Jamnadss Dwarkadas : Sir, I move that the question be n'o;r
put. :
'Mr. President : -The question 1 have to put is that the question be now
pto ' L
TLe motion was adopted.
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Mr. President : The original question was that :

¢ This Assembly recommends to the'Governor General in ;Council that Section 165 of
the Indian Evidence Act, 1872, should be amended and the words ¢ but he should no
intcrpose after the Examination-in-Chief has been finished and question the witness on the
?oint- to which the cross-examination will properly be directed * be insorted after the word

irrelevant * in that Bection ; *

since which an amendment has been moved, substituting the following for the
original Resolution : )

¢ This Assembly recommends to the Governor General in Council that Section 166 of
the Indian Evidence Act, 1872, be amended to this extent, that after the words‘at an:
time, ' the words ¢ before the commencement of the Examination-in-Chief and after the en
of the cross-Examination’ be in ’

The question I have to put is that that amendment be made.
The motion was negatived.

Mr. President : The question is that this Assembly do adopt the
original Resolution :

¢ This Assembly recommends to the Governor General in Council that Section 165 of
the Indian Evidence Aot, 1872, should be amended and the words ¢ but he should not inter-
pose after the Examination-in-Chief has been finished and question the witness on the
pointa to which the cross-examination will properly be directed’ be insorted after the word
*irrelevant ’ in that Section.’

The motion was negatived.

The Assembly adjourned till 10-30 a.m. on Wednesday, the 28th
Scptember, 1921.
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