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CORRIGENDA
to

the Parliamentary Debates (Part II— Other than Questions and Answers), 1st Session, 1950,—

In Voliftne II,—
1. No. I, dated the 24th February, 1950,—

(i) Page 809, line 19 for “ cbroadly** read “ broadly” .
(ii) Page 814, line 20 for “ alsod”  read “ also a**.

(iii) Page 826, line 24 after “ have” read “ got” .
(iv) Page 831, line 12 for “ stile”  read “ still”  and in line 13 for *‘wonld” read “ would” .

( v )  <J«5 % PTW TT ‘t 5»r” i f  I
( v i ) V #  “s s ff”  % “ aftr” f  I

(vii) Page 865, last line for “ 15th” read “ 25th” .

2. No. 2, dated the25th February, 1950,—
(i) Page 884, line 27 from bottom for “ latterly” read “ laterly” .
(ii) Page 898, line 11 for “ fact”  read “ feet” .

(iii)'Page 901, line 11 omit “ a” after “ had” .
(iv) Page 903, line 10 from bottom for “ low”  read “ law” .

3. No. 3, dated the 27th February, 1950,—
(i) Page 950 , line 5 from bottom for “ alternation”  read “alteration” .

( i i)  755 ^  ^ # “«ft 1̂ 0 "fto r ^ ” % tc «̂<> «fto
Tf I

( iii)  ^  \ #  “ >tt” % 7?: “ m” T? I
(iv) Page 967, line 9 for “ ot”  read “ to” .
(v) Page 970, line 9 for “ Mangers”  read “ Managers” .

4. No. 4, dated the 28th February, 1950,—
(i) Page 984, line 11 for “ Mr. Chairman :—  The question is'"read “ The motion was

adopted” .
(ii) Rage 986, for the existing last line read **The House then adjourned for lunch tU lhilJ

past two of the clock**.
(iii) Page 994, line 27 from bottom for “ onse”  read “ ones” .
(iv) ^ e  lo io , line 16 from bottom fo f  “ Mr. Gaganvinari lal”  read -‘Mr. Gaganvihari

5. No. 5, dated the ist March, i 950>—•
(i) Page 1021, line 22 for “ has been callous”  read “ has been even callous” .

(ii) Page 1033, line 25 from bottom for “ on”  read “ or” .
(iii) Page 1053, line 21 for “ Shri Ethirajula Naidu”  read “ Shri Ethirajulu Naidu” .

. (iv) Page 1054, transfer lines 29 and 30 after line 31.
(v) Page 1064, line 4 for “ cadamom” read “cardamom” .

6. No. 6, dated the 2nd March, I950>—
(i) Page 1090, line 17 for “ Hon. Members three minutes” read “ Hon. Members say 

three minutes” .
(ii) Page 1096, first line for “ section”  read “ selection” .

7. No. 7, dated the 6th March, 1950,—
(i) Page 1143, line 11 from bottom for “ fact”  read “ face” ,

CU ;Page 1150, line i^for “ in”  read 
272 PSD.



(itf) Page 1060, line 13 ftom bottom deUu “ no**.
(iv) Page 1164, line 4 from bottom for “ Shri Satis Chandra”  read "Shri Satish Chandra**.
(v) Page 1165, line 26/w  “ Dr.”  Mattriii ’ read “ Dr. Matbai” .

(vi) Page X171, line 2/1^ *‘as”  read “ or” .
(vii) Page 1174* la*t line /w- “ Hudget”  read ‘"Bndget” .

P. No. 8, dated the 7th March, i950>—
(i) Page 1179, line 11 for “ question” read “ questions” .
(U) Page 1221, line 13 for “ by”  read “ but” . ^

9 No. 9, dated the 8th March, 1950,—
Page 1260, line 21 from bottom qfter “ so far,”  read “ but no” .

10. No. 10, dated the 9th March, 1950,—

(1) Page 1306, line 28 from bonom/w* “ gah”  read “ Durgah” .
(ii) Page 1321, line 28 for “ has ”  read “ This” .

11. No. II , dated the loth March, 1950,—
(i) Page 1342, line 23 from bottom for “ panel”  read “ penal” .
(ii) Page 1352, line 3 from bottom for “ Houses” read “ House” .

12 No. 12, dated the n th  March, 1950,—
Page 1385,/w  the existing line 18 from bonom read “ another thing that I wish to 
submit is this. It is but fair that, when the” .

13. No. 14, dated the 14th March, 1950,—
Page 1507, line 11 from bottom for “ Shri A. P. Fain”  read “ Shri A. P. Jain” . •

(ii)
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PAKLIAMENTARY DEBATES 

fPAIW II—pBOCmiBJGS OT^El THAN QUESTIONS AND ANSWEBS)
S ttiufda^, 195Q

Tk  ̂House met at a Quarter ^

f Spbakjsb in the ChSrf [

QUESTIONS AND Al^^W BE^:: 
{No questions i Pari I net publiskeS^

BUSINESS OF THE HOUSE 
SuspEKSioK OF Question Hour a

Mr. Speaker; A request has been mude to me that, m emer
gent iegislation which the Goveriroent wish to put thi?QUg  ̂ t o fe y : reasons
for which will be duly explained by the bon. the Hoine ^
that are fixed for today be postponed to some other suitable there
fore my idea thatj as we may have to sit on Saturdays in pressure

;o f business, these Questions may be put off to sonao House
Is in session, so that bon. Members will not lose; the benefit ^  ^  
queistion^ oraUyv May I have the^view of the House m

Sliri Syianniipdto Saliaya (Bihar) : If the Government busilni^^ tê^̂ urgent
I do pot see. Sir, why permission should not b6 given by tfis Koi»|0; If it is
art CMiiergent legislation . . , . ‘ /
 ̂ SpNeaker: That is why I  am proceedit^ to ask^^e K ou ^

\ ^
Shil (Madhya Pradesh): Do I  take it. Sir* flatty the Ques

tions are not eliminated but only pojstppned and s ^ n d ^  l ^  postponed
to I l^turday and not to any o^ier day when (^esticfss Itave already been

, ... ’ : . ; ; /  ^
Mr. Sp»&akar: I think I  have a lre^ y  speeiiS^U^:, so and it does not 

V̂ rquiî e any olarffioation. The. î ome Saturday^
B ee^  n^xt bemuse, J whe^er wî  sit on the next

^aiiiu^ay or̂  Satiii^ay ;^t«c n ext#  fs a; possibility of our sitting
î Tt Sl̂ turdays tdt

Ho tha Question Hour is suspended.

THE HMLWAY BUDGET-^iWNIfRAh DfSCVSSION.^co?M .
F IR S T  S T A Q E ^ C o n c ld ,

The Minister (^ Transport and Railways (Shari Gopalaswami): T rise to r^pli 
to lb3 <iene?’ai Ofbate on the Railway Budĵ êt which took, as the Housa tHU

(8 6 7 ) .



[K m  Gppttlaswami]

Wmeni^>er, two days. I ghould like at tbe beginning to convey my acknow- 
led^itintB to bon. Members in the H oilsb for the ver\* friendly reception they 
hdve pven to my Budget. It has been pdrticulwly gratifying 'not so much 
because, of the monotony, almost, of compliments that were paid to me but 
%ecjui8e I feel that the House did appreciate what was said in my speech and,
1  think, appreciated also the fact that we had made some progress in puttinjg 
the liaiiways on a sound financial and administrative footing. The compli- 
tiient^ that were paid so far as the Budget was concerned, as I said, were* 
»lmo.<t a chorus and I began to think, as I heard speaker after speaker sta.t- 
ing with congratulations to me, whether after all there was not something 
WTOttji with the way in which I had presented the Budget to the House. I  
^ay thit l>ecause observers occupying a physically elevated position, perohed in 
the press gallery, did sound in some cases a different note. One cf them 
,whosi spicy columns in a Delhi newspaper we often have to read, did say 
that the speech “ was a dull performance‘ ' and lat-er on he proceeded to say 
that hon. Members were not very interested when that performance was being 
wacted, at any rate during the first stages. Well, that latter observation 
does not tally witb my understanding of hon. Members’ reactiooa to whf^i I 
have said in my speech. I rather thought that of the thirty-flve or thirty-six 
hon. Members who took part in this debate, many ŵ ere new Members, several 
of them were young Members of the House, and the amount of study and 
fittentimi they had given to the pmblems. raised in the Budget speech was a 
matter on which T think the House deserves to be congratulated. There was one 
observation made in this particular press description of the debate and that 
was that when T came to acknowledge my indebtedness to hon. Members of 
the House who had served on the Ŝ tjawding FSnance Committee and the 
Central Advisory Council, certain hon. Members did not quit« like it because, 
in the writer’s opinion, it was a kind of pjitronising observation on my part.
1 cannot plead guilty to any attempt at patronising any Member of this House. 
On the other hahd I thought that if, there was any patronising, it was in the 
remark which immediately followed this observation in that particular column, 
namely, that the speech was “ one of the best Budget speeches’ ’ that had ever 
been delivered in the House. I thought that was patronising me to an extent 
whi\2h perhai>s I tlid not deserve.

Coming to the Budget itself and the criticisms that have been levelled 
against it. I wish only to say that those criticisms were not merely f:ie»idly 
but they wei*e, if I may say so, of a constructive character. And I  say this 
notwith:«tnnding the fac’ t that one or two hon. Members did sound a jarring 
note. T leave aside the observation made by one Member that he was not 
prepared to join the “ rnutiiiil tHniiration society*’ in this House. I  rather 
thou^jht thtii in his stibse^uent ooservations, though he did not join in terms, 
he ce ti înly did join »n the substance of the observations that had been made 
already. The oth^/ Jarring note wan from an hon. Member ŵ ho is quite new 
^  t^is House and in his opinion the problem of regrouping and re-organisation 

> o l Hallways had been unduly delayed and tliat in the 2| yeai-s that have elapsed 
lifter the transfer of }K>ŵ r this could have been achieved perhaps twice over. 
Owe disapjK>intm«^nt that T felt in listening to this debate is that not one 

^oman Member pai^ me the comf4iJi3kent of speaking in the debate.
. SlUtl 801̂  (Ptmjab): You have got the discriminataon in the Bailw^aj^

SItfl : I ^ope that did not mean Uiat they did not approve ol
L wbat T hm  said. But I  refe:* to this for A is reason' if one woman Mionber 

Uloqd up M m  ^  partieular Member to whose observaiaon I  have |u# 
lliat is about regrouping and re-organisat^n, and that woiimn M em b^

" ^  TASWdBSSiAtK DC8AT8S '  ' [25tH FEB. 1950



liad been my han. fnend ShrimaM D^kshayani Vela|tidl]^, I  am sure tha^ 
slia would have corrected the partkstila* Member who made that observatia®  ̂
^iid made him realise what practical difficulties there are in bringitig abouii 
^  regrouping and re-organisation of the Kailways-—̂ ,0 0 0  odd miles, withm 
the space of two years.

At this point, I  should like to refer to one basi6 criticism that was made by 
an hon. friend from Assam. He questioned the cons^tutionali^y presen1iB|  ̂

.a separate Railway Budget. He thought that while unde:" the 1935 Act thewe 
was provision for presenting a separate Railway. Bjidget, there is no Bucli 
provision in  the new Constitution. May I remind him that the provision t^ ^  
he refers to m the 1985 Act has to be uiferred from the sections in that A #  
which relate to the constitution of a Federal Railway Authority? But tk&t 

dhapter, as hon. Members are aw««re, was never brought into use and wbm  
the Act came to be adapted at the time of the transfer of power that Cbaprt^ 
was omitted altogether. We have been presenting separate Railway Budgets 
not only under the 1935 Act but also under the previous 1919 Act, and I majr 
say that this separate presentation derives its authority not so much from 

^provisions of the Act as from the Rules of Business guiding the procedure in 
the House. These Rules of Business, as hon. Members know, provide for 
pi*esentation of the Budget of India in parts. They also provide that in the 
ccsse of the Railway Budget the Railway Minister will be treated on tlie same 
foothifi as the Finance Minister in regard to the General Budget. It is under 
ithose ]>rovisions that the procedure and practice have been in vogiie. Under 
the new Constitution, Railway Revenues also form part of the Consolidated 
Fund. The Biidget for the Consolidated Fimd is now being presented in two 
parts, one for Railways and the other for all other subjects. There is hotting 
in the Constitution which conflicts with this procedure, I  may assure m j  
^hon. friend that it is perfectly in accordance with the new Constitution.

There are certain general matters of policy which were raised in the course 
of the debate. I arn trying to confine my remarks to certain broad issues 
'because I want to save time for the purpose of dealing with the important 
emergerlt legislation which has to be put through today, and if hon. Members 
feel that I have omitted to deal with any points that they have raised, I  give 
theni the assurance that as practically all the points which they have raised

11 M come up in one form or another during the debate on the
^  ‘ Demands for Grants, all that I  have to aay on every one of therii wM  

he said in the course of that debate.
Taking simply the questions of general polic3% I would first refer to an 

^)bservation made by my hon. friend, Mr. Ramalingam Chettiar. That was that 
we must reorient policy as regards construetion of railways, that it should^ 
be based not so much upon the financial return that could be expected frcan 
H project but that it should be based on the recognition of the faet that rail- 
ways play a very important part in the general economic impmvement of. 
the country, and that it is on that basis tfeat we should plan out both im* 
provement and expansion, I am entirely at one with him, and I  believe hî  
more than one place in the course of my Budget speech I have made reference.

this reorientMion of ]X)licy. He will remenvber that tiie conclusions arrived  ̂
at by the Railway Convention Ccfrnmittee last December were based on 

Tf5<3ogmtion of this "fact. We have made/provision for implementing such 
poJicy in the Budget for the coming yei^ so that there h  no difference 
vie v̂ at all between hon. Members and i^e on this particular question. I  
incidentally say that several other M ^ b ers  had also referred to the 
point.

Then, my hon. friend, Mr. Ajit Prasad Jain referred to ^  fact Id,
1 had made reference in Ihe speech, Aamely that the sepamiipaiit is



[Bhri Gopalaswami]
cou*plete, that the Ways and Means part of the Budget is still mixed up 
with the Ways and Means part of (leneral Finances, and according to nira 
it is neeesssar>' that the separation should be completed. Well, I have p v e a  
reason** in tny Jiudget speech as to why it is not advisable or desirable to 
attempt such a separation now or for several years to come. It is iinnecessai'y 
for na* to repeat wliat I have said in my Budget speech, but let me remmd 
hon. M<.‘mbers of the fact that if in a particularly unfavourable year for General 
Finan('fs, as llu* present one is, Railways do give support to General iinanceSj 
it is not altr)getlu.T impossible that in some years in the future we may have 
to rely on the (ieneral Finances also. And while we allow them to make use 
of the reserves we kee|) with them, they pay us a fairly satisfactory, if I may 
say so, rat^ of interest which is about 3'2 per cent— not bad for allowing 
balaiK'i s to renuiin with a banker. 1 think we have to realise the fact that 
the Railways are aftt*r all part of the gent^al economy of the country, that 
unless we r^upport (leneral Finance whenever we can the results might be . 
that the repercussions on General Finance may react upon Railway Finance 
as well ami tlu* two would jointly suffer in such a contingency.

Theri were other things that were mentioned as regards the Betterment 
Fund, which is now to he re-name<l Railway Development Fund with the 
added responsibilities of providing for labour welfare and for the construction 
of unrcmunerative projects. Some hon. Members seemed to be of the opinion 
that it would be best to have a separate Ik-tterment Fund in order that 
passenger amenities might Ix* attended to with sutlicient finance and zeal.

Now, we haw made provision for that. Ŵ e have said that trom the
Kail way Development Fund of the future, Rs. three crores per annum shall 
be earmarked for passenger aineruties. Whether we spend any other po tion 
of thn Fund on other ohjeeta or not, passenger amenities will get lis. three
ci*ore«t vmiler nil circumstance<i for the next five years. My own feeJing is
that that provision is fairly I am quite alive to tlie fact that even
if wi* spî nd Ihi, 15 erorses du ing the next five years passenger amenities*
wî  siiair pmbiibly not have overtaken all that has to be done in that conne^ t̂ion, 
but 1 hav4? to deoside on what amount to provide for with due regard to the 
p?‘f̂ s[K*oi of the moimy beiug spent usefully. Fast experience, as hon. 
Menibei'S awaire, Jshows that in the year only Bs. 13 lakhs cculd be 
Sf>ent on |>â ?ienger amenities; in the second y>ar we spent. 1 believe, about 
Rs, S() lakhs; and tJiis year are spending up to 11̂ , 1*75 crores and fix>ja 
n xt year  ̂ we propose t̂  ̂ sj[^nd R̂ t. three •crores per annum for five years.
I think tliat is as g<x>d a provision as we can make.

A good deal was saiii about the integration of Railways, re*grouping and 
all >est of it. If I am right, J gathered the impression that the House
is gent rally in f?>von' of re-grouphig all the different railway units, the idea
being reducii tlteif nnmher and to provide si;cable units In wdiich adminis
tration eoulfi tje ttlieiently organised and worked. If that is so, it is really
what we are attempting to tlo. I have told the House that a plan is m the
making and when plan is cArn pie ted, we propose to fake all interests likely 
to be aticeted into consultation before we ixwh a tiiial decision. I  am fully 
aU?e to tht* fact that the matter is one of very great importance.

Suggestions have been made that the re-g oiiping should follow linguistic 
considerations, I anj afrai<l that that is a thing which I cannot, myself, give 
mv approval to. Railways, natrurally, have to cut acros.s linguistic barriers, 

nfU-r all they are a Central subject. There is no reason why we should 
up into the numemus linguistic divisions that one can think of

f o w ^ y .  That is apftrt. fi-om the fact that I am not pei'sonally one of
w1k> *ai'e v̂e *̂y mm>h ennmr»nred nf linguistic territorial units.
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Something was said about the loa'i we have t«iken from the InternatiotMil 
Bank for Eeconstniction and Development. It was suggested that the rate 
o f interest is high. It was said that the capit'al that is lent to us is American 
capital; it is the Americans that appropriate all the interest that we have to 
pay; that the amount* that has been provided in the Agreement for seiwicing 
this loan is unduly excessive, and so on. In this connection, I wish to say 
only tins. It is not that we were very anxious, to borrow from this Bank. 
Circumstances connected with foreign exchange compelled us to obtain this 
loan, and so far as the terms are concerned, the matter has been explained 
by the President of the Bank, and the House will perhaps be interested to 
kno'v that the Leader of the Tndinn Delegation to UNESCO has taken this 
matter u]), and. in a speech of his which [ read in the papers the other day, 
he has tried to make the point that the conditions were rather onerous, pajrti- 
cularly foi* a country like India, whicli is such an important* member of the 
Bank itself. As to what is going to happen, I do not know. Rut the fact 
remains that this Bank feels that it can borrow money in the market only at 
a certain rate. It has got t<i charge, 1 believe J [)er cent, for administrative 
and other expenditu!*e and is required by its Charter, I believe, to add one per 
cent, to the rate at win’ch it bonows. Tliat takes us to four per cent. It is 
true that some loans which they have advanced bear a lower rate of interest.
1 bfiieve. the loans for agi*i(Miltural improvements bear a rate of SI per cent. 
They are ail however short-term loans for seven years and so fourth. But 
this is a longt. cenn loan, and I do not think we can jib at it, because we 

had no other means, at the time we borrowed, of paying our dues in America.

Shri Hanumantiiaiya (Mysore): My main point is this: Having obtained
this loan of million dollais. why should we not be free to spend that money
in any way we like? Why should we not j)urchase engines either from
England or other soft currency coimtries? Why should we be pinned down 
to purchasing them in dollar countries only like U.S.A. and Canada?

Shri Gopalaswami: As a matter of fact, the order for locomotives had 
bti^n placed in the U.S.A. and Canada. We had to pay in dollars. If we 
co'ild have ])laced the order in sterling area, perhaps wa may have avoided 
going to this Bank for a loan at all.

The Minister of Finance (Dt. Matthai): Mention deliveries.
Sliri Gopalaswami: Yes, deliveries.

i <]uitt? sympathise with the feeling that, for us to borrow at 4 per cent. 
wh«*;i we a e paying only 8 ], per cent, on the Rs. 800 crores of the capital 
at ch?u‘Kf'. seems somewhat incongruous, but in the circumstances I have 
mer-tioned. when we had to make these payments and we could not find the 
goods to export for that purpose, we had to accept the terms as they were
provided in the ('liarter of the Bank.

Shri RamaUngam Chettiar (Madras): Is it possible to divert any of the 
orders tov locomotives to sterling area countries ix>w?

Shri Gopalaswami: It is not to our interest to do so, because we get the 
goods at the proper time from both the U.S.A. and Canada. It is because 
the sterling area countries were unable to make deliveries within reasonable 
time that we had to go to America and Canada.

Due other matte:- which, I think, the hon. Members would like me to deal 
with is the question of the relations between railway labour and 
railway management. I have said, and I stick to what I have faid, that 
the relations have commenced to be cordial and co-operative. There w®re, 
o f  c iurse. occasions on which tho,se aU-lndia bodies had met and expr«jse<| 
their grievances as to i»articular actions taken by the Railway Board;
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passed regolutious. And it is not a matter for surprise that when a labour 
fedemtion ciofS }mss a resolution, it always attaches a sanction to it, namely, 
that if it is not accepted something dire will happen. I  am j>erfeetly sure 
however that the Federation or for tiiat matter the other all-India organisation 
eoncerned will never venture on a strike, except for the most compelling 
reasons and I say this with leferenee to both organisations.

Tliere was u note of disappointment vvhieli was expressed by ray hon. 
friend Mr. Harihar Nath Shastri that in the reference to the averting of last 
year’s strike. 1 gave all the praise to one particular organisation and left his 
wganisution out of the picture. I think he is not doing justice to me. If 
hfc will re ead the sentence in my speech, he will find that due acknowledgment 
has been paid to tlie assistance and support given by unions and individuals 
who did not belong to the all-India liailwaymen s Federation and, if I made 
mention of the All-India Kailwaymen’s Federation, that was due to the con- 
gid< ration that I had to state facts as I know them. There is no doubt that 
the main fact which influeiued the averting of the strike was the resolution 
which the All-India Hailwayrnen*s Fe<leration did adopt. Tt adopted not 
only a resolution to put off or to sus[)end the strike indefinitely, but it also took 
disciplinnn' action against f)cr)ple who would not listen to its advice. We bn 
the law atul tmler side took very drastic action against prospective saboteu/s 
and peof>le of that sort. We also got very valuable assistance from the unions 
and organisations to which Mr. Harihar N̂ ath Shastri belongs; that is also 
mentioned in mv speech. Tt was as a result of all this that, when we came 
to constitute a Joint Advisory (%>nunittee. I perstiaded the leaders of the 
All-Tndia Kailwaymen’s Federation to agree to the inclusion of a representative 
from outside in the work of that Committee. That Committee has done- 
goo<l work, Tt certaiidy is slow% perhaps, but the work of a new organisation 
lik*̂  tliat consisting of representatives of institutions which have been so long 
opposed to each other in their views has necessarily to be slow.

Home complaint lias been made of the fact that we have not ac4?epted the 
recommendations of this ('onunitte<  ̂ in toto. I plead guilty to that. But the 
Mas of the Uaihvay Ministry in dealing with reconmiendations from this 
‘̂'ommittev has dways been in favour of accepting their recomuiendations. It 

is !><kssibie that, in two or tlu*ee cases, we could not accept their I’ecoumienda- 
tiou'*. 1*;ven there, we provide<l a substitute which certainly gave the subs
tance of what they really wauted. If the House • is interested, I would 
mention that the ^uunhcr of reconmiendations i*eceived up to date from the 
C’onimitt^e, that is to say. till about the 22nd of this month was 20. Th eê  
nyore hav#* been n*t^ived since. The number of reconmiendations accepted is 
IS out of which 1*1 havt̂  Wen adoi>ted without any alteration. The number 
of reconimendations rejected is two and the nuniber of recommendations under 
consideration is nine phtu three which we liave now' received. I ŵ ish only to 
draw the attention of Iht* House to this fact. I should certainly like this 
Coiiunitt^*e to go forward with its work at a much quicker pace than it does. 
But the f  are ddBculties. While, for instance, perhaps, the liailway Board’s 
representatives uiight be obsessed by j»reviously expressed official views on 
certain nuitters, ref>resentatives of lalK:>ur also do not seem to me to be free 
irom bias in the decisions they come to at the discussiotis of the ('ommittee. 
They are also obsessed by resolutions previously passe<l by their unions or 
federations. It becon>es veiy difficidt to find a way out of this impasse. The 
Cbninnnn hud to intervene seve ul times in order to give a decision on con- 
fliotini; views very intensely held on either side. and. in judging whether re- 
ccnntnendatk>us should he accepted, naturallv the Railway Minist-rv has to 
take accmiat af t4ieir possible rei^ercussions on the incumbents of otber
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services under the Central Government as also of ih.e cost and the nians^ in 
which they will affect previous decisions on similar matters during the last 
two years.

A good deal has been said about the restoration of dismantled lines, new 
constructions of railways and development and so on. I am at one with the 
views that have been expressed that our railway map should be more crowded 
with railway lines than it is at present. There is large scope for expansion—  
in order to ca ry railway facilities to distant parts of the country. But we have 
also to take note of the fact that new constniction has to be financed out of 
capital funds and it is only when capital could be raised at an economic rate 
and with ease that we ĉ m ernbnrk upon large programmes of this nature. Even 
though about 1̂ 30 crores of railway reserves are now' in the balances of the 
Central (rovernnient, they are all rese>rves w îich could not be used for capital 
constrnction except in the case of the new Development Fund in whose case 
w'G hnvp decided to spend some of that money on unremunerative lines.

Pandit Maitra (West Bengal): Does it also include the strategic elines that 
are necessary on border areas of cert-ain States?

Sliri Gopalaswami: One of the reconunendations of the Convention Com
mittee is that strategic lines should be financed from General Eevenues and 
while ailways could construct them and work them they will not pay a 
dividend on the capital invested in them. WelKthat is so far as new construc
tion:̂  are concerned.

I nni alive to the large amount of discontent that exists in the House and 
in the country as regards non-restoration of lines ŵ hich were dismantled 
during the war and have not been restored. Hon. Members who have watched 
the proceedings of the ( ’entral Board of Transport would have realised that 
everyone of these lines has come under investigation and examination and the 
result of that examination has been in the past that many of them have been 
turned down on the consideration that it will not be economic to restore them.

Hecently we have start-ed on a policy of not laying too much stress on the 
economic return which you nuist get whether from a restored or dismantled 
line or from a new construction and I think all the decisions w'e have taken 
about not restoring certain dismantled lines will have tx> be reviewed in the 
light of this new |)olicy. I ]>ropose to have this undertaken as early as 
possible.

There were one or two small things which w'ere mentioned. One matter 
to which the hon. Mr. *Tirurnala Rao referred was the diversion of 
the main line from Madras to Calcutta via C<x*anada. I full}" sympathise with 
him. I know ( ’ocanada very well and I myself have never appreciated why 
the original line was taken thwugh Samalkot and Cocanada was avoided. Now 
the point for consiri^ration is what shall w-e do with regard to taking this 
line via Cocanada? Some survey has got to be made <?nd it v/as decided that 
that survey might be made after one year. Meanwhile my hon, 
colleague, the Minister of State, ŵ ent to Cocanada and heard representations 
from the people affected and he asked the lUiilway officers who were present 
to examine the feasibility of running the through trains from Samalkot to 
Cocanada and back and resuming their journey to Calcutta or Madras as tha 
case may be. On that suggestion of his, recommendations have been received 
and they are under consideration. We shall take a decision about it in 
course of the next day or two. j

With regard to the other matte % I will assure Mr. Tirumala Rao Hiai 1 
shall try and see whether it would not be possible to start in 1950-51 ifesdtf
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I3ie surrey of the line from Pithapuram to Cocanada. The mere survey is 
not likely to cost very much and we shall try to put that survey through as 
early as possible.

There was one i>oint which I think I must refer to because it came from 
an hon. Member who wa,s not willing to join the mutual admiration society. His 
complaint was that money was being wasted in pm^chasing stores e.g., rails 
have been purdmsed from Canada at Rs, 391-12-0 per ton while Tatas prices 
were lower and it is also understo<xl, according to him, that the rails are not 
upto s|>t*cification. L*-t me assure him that no orders were placed outside the 
country until it had been found that Tatas or any other firm in the country 
could not «npply. It is only for the quantity that could not be obtained in
the fonntry tliat orders were placed in Canada. With regard to the other
allegati<»n about j»r:frs Ijeing t-CH) high and the material supplied being not upto 
the mark, I wo\iid only inform the House that of the 155,000 tons of rails
imported during 1048-49 and 1949-50, 130,<XX) tons are from Canada and
25,(MH) tons from the I'.S.A. 'Fhe price of Canadian rails is 75’ 5 dollars per 
toil which works out to appioximateiy Hs. *241 against Tatas* price of Rs. 287-8-0 
per ton. Including freight however the price of Canadian rail is Rs. 303 per 
ton Mild with tlie addition of import duty it comes to Rs. 3(>5 per ton. The 
price of I'.S.A . rail is HO-3 dollars per ton which is equal to Rs. 268 per l̂ on 
and ioelu<ling freight it mnies to IN. 333 per ton and including duty it comes 
tf) Rs. 417 per ton. The rails have been supplied according to the standard 
Specification laid down by the American Society for testing material and are 
of the same standard as those used in American railways.

I thitik i have tnken almut 45 rninutes and 1 do not want to stand any 
longer in way of the hon. the H om e Minister inti-oducing his Bill and 
putiing it Ihj'ongh the House today. There are «  number of individual points 
raised by hoiu Mi^mbi '̂S to which T have, I hope, satisfactoiy answers but as 
jiiost of theilti, \( not all <if them, will come tip fo / disenssion during the debate 
on tbs for Oiauts, it is unnecessary for me to say nnything now. I
f̂ hall resm*0 whut I have to say to the three days that will be allotted for 
that pur|iose.

Slirl 8. Of Svaanta (West Bengal): May I  know from the hon. Minister 
for RaU\>a\'i as to what is the reaction of the Government about the proposal 
put forward bv wftv Mend Shri Sinha îhout the lands lying idle by the side 
of the Railway lines fo growing more fo<^ and money crops?

Mr. Speaker: ^ o  «tupp!ementary cjnestion or r^ply.

RuiLUMBKiAto [25th Fm .

PRF.VRNTTVE DETFATIOX BILL
Tbe Vinister o! Home Aflairs and the SUtes (Sardar Patel): I introduce the 

Bill to provitle for preventive detention in certain cases and matters connected 
therewith. .Vnd also crave permission to move:

**TbAt the Bill to provide for preventive detention in cert̂ iin cases and matters connected 
th#nfwith. be taken into consideration.”

At the outset 1 should like to apologise to the Hotise for the extremely short 
notioe at which I have to approach it for this emergency legislation. The legisla- 

ou^ut of the Ministry to which I have the honour to bdong has’ not been 
large. That, I hope, ŵ oidd be regarded as sufficient proof of my intention not to 
trouble the House, or to trouble the House only when no other course is avail
able to me. In this particu4ar instance also I plead the same urgent ntecessity. 
The hon. Members are aware that t^e old Constitution in certain respects d i^



on the 26tii January midnight when the new Constitution was bo A  a r f  the 
of the President in this respect was signed at Ten O "Clock on the next day 
8 0 . there was an interregnum which the iaw'rers cannot excuse and thereft>re 
to cover up this lacuna, it has become a necessity. Besides, certain judicial 
pronouncements or decisions which have been made during the last couple ot 
weeks, and certain htigation which is pending before the Courts have created 
a situation in which, I feel, having regard to the conditions prevaihng today, 
that unless this House* takes immed’ate action, a grave peril to the security 
of the State is involved. That, therefoi^e, is my justification for approaching 
this House with this |)iece of legislation and I thank you all and I thank you, 
8 ir, for having accommodated me in this regard.

Tlu House or at least a majority of the Membei-s of this House who were 
Members of the Constituent Assembly are aware of the prolonged discussions 
which we had on Article 22 of the Constitution in the final fonn which that 
Article took. I can say stra’ghtaway that unfortunately owing to my ill-heHltb 
I cf)iild not be present when the discussions were _going on. But I v/as very 
a]>prchensive that certain aspects regai*ding the security of the State were not 
properly emphasised before the House at that time airf, with all respect to 
that august body, 1 felt that due weight wjis not given to those considerations. 
Bat, 1 thought that the House also ha« provided for another alternative which, 
if resoited to, would meet with the requirements of the case and that under 
Article the President’s help would, give a breathing period. Fresh legis
lation would, in any case, have been necessary because of the limit’ations placed 
by Article 22 on the powers of the States to keep a person under detention.

l^eeently the judgment of the Patna High Court declaring the Local Public 
Safety Act as ultra vires of the Constitution on account of its having certain 
provi^ îons inconsistent with the Constitution has created difficulties in that 
State, The Calcutta High Court is already cognisant of applications rnade by 
850 detenus who, T am assu ed, are some of the most d^gerous. That is 
-coming up on Monday for final decision. The Bombay High Court has also 
i l̂e.Ksed some of the detenus the other day because they foimd that it was 
tiontrary to the provisions of the Constitution to keep them under detention 
any longer. The High Court of Allahabad has also issued an order declaring 
certain provisions of the Public Safety Act to be inconsistent with the pr<- 
visions of the Constitution. Tpi^e judical pronouncemi^it.s have therefore 
created a situation in more than one felttite. in which it would no longer be 
possible for us to keep under detention persons about whose dangerous and 
subversive activities tW ' State Government have no doubt.

Here. I should like to remind the House that the State Governments at 
our instance have already introduced in their Public Safety Ordinances or 
legislation, machinery of the type of Advisor^  ̂ Board referred to in Article 22 
of the Constitution which scrutinises the cases of detention and makes suitable 
itwnimendaWons. In a lArge majority of case« of those who are at present an' 
der detention the Government has had the concurrence of these advisory bodies.
It is only in a comparatively small number of cases thiit these Governments have 
had to invoke the primary responsibility which they have, of maintaining law-* 
and orde»- and to keep the persons under detention even if the Advisory Boards 
felt otherwise. The House, therefore, can rest assured that a large majority 
of the cases with which it is dealing at present had the scrutiny o f a non
executive authority.

I shall not weary the House by telling it how exactly the communists m 
India, who have been by far the largest number of detenus, constitute a danger  ̂
to ibe existence and security of the Stat^ which has been brought into being 
by the sacrifices and sufferings of millions  ̂ of our people. It would be a pom 
return for those sacrifices and sufferings if We fail to preserve the Hbertoi
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wbfch ^i^'haVe after so much struggk and surrender them to the merciless 
and n ^ ieg s  tdcties of a eomf)arstive1y small num ^r of persons whose ins{H- 
r&iacNQ, methods and ciiltiire are all of a foreign stamp and who are as the his- 

of HO many countries shows linked financially, strategically" structurally and 
td<bically with foreign crsronis«tions. Tf anylwdy wishes to seek justification for 
our policy agaitmt them in cold print, he can do so in the pag^s of the pamphlet 
which we issued last yeor illustrating the methods and instances of communist 
vi^ence. T should like to say here that our fight is not with communism or 
with thoRc who believe in the theory of communism, but with those whose 
avowed object is to create disru|)tion, dislocation, and tamper with commu- 
nk'fttiofis. to suborn loyalty and make it impossible for normal Government 
hased on law to function. Obviously, we cannot deal with these people in 
terms of ordinary law. Obedience to law should be the fundamental duty 
of « citizen. When the law is flouted and offences are committed, ordinarily 
the 0 is the criminal law which is put into force. But. where the lery basis 
of law is sought to l)e undermined and attempts are made to create a state 
of affairs in which, to borrow the words of the distinguished patriot, the father 
of our Prinie Minister, 'nieii would not be men and law would not be law’, 
we feel justified in iiuokin^ emerjjent aiid extraordinary laws. ^

There are also other anti social elements raising their heads and troubles 
of ve»̂ * seriouR disniensifjus are well above the horizon. T know hon. Members 
are already concerned alwnit some of the recent developments. T am sure the 
House woulfl like us to be fully armt‘d and eqtiipped with the means of dealing 
with any emerf»ency that ini '̂ht arise. There is, therefore, a full justification 
f o ’ the etjfh*tnn*ni of a special measure to dê il with pei-sons of the type we 
prof ose to cover bv this liill.

T shall now deal with the sthicture of the Bill. Fnder Article 22 of the 
Constitution there are two sets of |)rovisions relating to preventive detention. 
One set of jirovisions autlu>rises the detention of any person for a longer period 
than three months if an Advisory Board has certified that there is in its 
opinion sufficient cause for such detention. The other set of pmvisions autho
rises Parliam<‘nt to make a law under which a person may he detained for a 
longer perio<t than thrt‘e months without obt>aining the opinion of the Advisory 
Bouru and which also lays tlown the nmximum period for which any pei*son 
mav in a!iy class of cases be detained. As the provisions of the Bill* will 
indieate, we p opo îe to cover both these types of cases in this Bill. We have 
prescribed that for eertain categories of cletenus, namely, those detraned in 
eoime;*tion with the nmintennnce of supplies and services essential to the 
eonummiiy, or who are foi*eigners, or who are detained by the District 
Masfistrale or Sub-divisional Magistrate or in a Presidency town, the Commis
sioner of Police, the .^dvisory Board would be the final authority to determine 
the question of the continued detention. Tn regard to the other categories of 
eases, that is. those who are concerned with the defence of India, relations 
of India with foreijĵ n powers or the security of the State or the 

^ff»aintenance of public order. H will not be necessary to obtain the 
opinion of the .\dvisory Board. Nevertheless, we feel that some sort 
of a non-executive authority should be associated with the Govern
ment in a purely advisory* capacity even in regard to these cases. 
We have therefore |>rovided that sfter a peri<vl of six rnohths of the original 
detention, tlu Ooveniment concerned shall review its decision in consultation 
inih  a judiei^d atithoriiy. We have thus maintained not only the provisions 
of Constitution, but j.lso its spirit. Wliat is more, we have ponA a step 
further than the provisions of the Constitution in that even where it has anneii 
flie Pariiiain^nt with powers to provide for de^ntion without obtiiinin^ t*he 

€ Advtfsorr we have sought to replace the Advisory Board
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by a jtidicial .authority whose opinion, though not as binding as that of the 
Advisory Board, will, still be entitled to w e i^ t and consideration. As 
of the hona fides of the State Governments, I  have only to repeat the statem ^f 
which I  have made earlier, viz., that even at present, in a majority of cas^  
that opinion has been given weight, in that, only small number of detenus- 
are there without the concurrence of such bodies.

The other provisions of the Bill are merel}’ incidental and embody the 
procedural matters either in the existing Public Safety Legislation in the 
States or in the Constitution itself. We have provided, for instance, for 
communication to detenus the grounds on which the order has been made 
affording them the earliest opportunity of making a representation against the 
order. We have also sought to preserve the secrecy of the information o »  
which the detention order is based, without in any way prejudicing an accused 
from seeking his own protection under the Taw. Also in order to give this 
or the successor Parliament an opportunity to review matters after some time, 
we have limited the life of the Bill upto 31st March 1951.

I hope I have now given sufficient justification of the urgency and I'.ecessity 
of this measure and have also shown conclusively how in framing it« provisions^ 
we have safeguarded the liberty of the individual against the arbitrary acts of 
the executive. I sha*ll now only plead with the House that during the considera
tion of this measure it fully trikes into account the dangers which happily we 
have so far avoided, the dangers which unhappily still theaten us and the explo
sive ])ossibilities of the situation with which we are faced at present. When we 
think of civil liberties of the ‘̂xtremely small number of persons concerned, 
let the House also think of the liberties of the millions of people threatened 
by the activities of individuals whose civil liberties we have curtailed. I  am 
using the words “ civil lil>erties”  in connection with these individuals witk 
some reluctance, because, for them liberty is synonymous with licence and- 
there is hardly any difference between civil and criminal.

With these words. Sir, I shall leave this legislation in the safe hands of 
this House and eai-nestly ask for their co-operation and support in pushing  ̂
th ough this legislation as speedily and expeditiously as possible.

Mr, Speaker: Motion moved:
 ̂ ■

“ That the Bill to provide for preventive detention in certain cases and matters con*  ̂
necfed therewith, be taken into consideration,”

Shri Kamath (Madhya Pradesh): This Saturday the 2oth of February has- 
seon many vicissitudes of fortvme. This day was first allotted for the postponed: 
private mtuiber’s Bills, later for official business, and today we find that th^ jJ. 
Que<tion-Hour also has been put off and certain emergency legislation brought - 
before the House. So, in more ways than one. this day mil be regarded by 
many of us as, though not a i*ed-letter. day, but, a very important day in tifee 
histon- of the Bepublic.

Sir, coming as it does just one month after the inauguration of the Republib, 
we the ^lembers of this sovereign Parliament ought, in my humble judgment;

consider legislation of this nature from all aspects and all angles that it i» 
pos<»ib]e for us so to do. Tt is regretable that the President of the Bepublio  ̂ *

not fully o ■ correctly advised as to th^ Oi*dinance or Order that he passed 
soon after he was elected President. That is the raison d^etre of this 
iation; because the lawyers have found sOme sort of flaw in that Order, this-T 
n^a?»ure has been necessitated today.

Whenever we enact any legislation,/it .is not enough that we consider 
subjectively; we must also, look at it objectively, and the psychologioal^&(i^ 
of a legislation should not be !<^t sight of. Tt is not enough that we
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tBhri Kamatb]
3t is n o t  mougb either that we legislate rightly according to ourselves but it 
hi ve»7 eiiseivtial that so far as law-making is concerned, the country and the 
«eq»le  dbould feel that the rij(ht thing has been done at the right time and in 
^ke right way. It is only in that nismner that we can appeal to the people

^utia tel! theiri that s\ich and svieh a thing is necessary. Otherwise it will be
^iSleult for us to carry the nation with ns. It will be difticnlt for us to carry
the'nation with m  iC we legislate in a hin-ry or if we hustle legislation or if
we i'onvey even a suggostion that we are legislating in what might be called
uidecent halite. Therefore, I for one would l>e happy if the Bill that has been
brought forward today by the bon. the ITonie Minister is subjected to a full- 
dr^88 debat̂  ̂ if m ed be by sitting latt* into the night so that all <loubtful points 
be elanfied by (jovenunent. Without that, I am sure we will create a very 
unfortuiuite impression upon the people of India and it will be very difficult 
for m  to convince th*>se outside why we have had to resort to this sort of 
hustling a very important njeasure of this sort.

I agree, I entirely accept the hon. the Hona* Minister’s dictum that all
subversive ancl dangerous elements in the country must be put in their place.

Shri B. Das (Orissa) t That we are doing today all right.
Shri Kimath: It is not enough that we say so an«l be »lone with it. The 

security of India is a very important consider lion. The flefence of India is 
ai|ually im|.*ortant, an<l more iniportant t<xlay. Hut we can not ignore the 
supreme cons'deration that civil liberties shoidd be preserved aud shoujd not 
be done away with so l«»n« as the preseivatinn nf those liberties is not incon- 
Siist"':tt with the security of the State, the stability of the Slate and the safety 
of the State, So long as the seeurity of the .State is not jeopardised by the 
preservation of lhi»se civil liberties— that is a fundamental dictum to which 
I ah4 stu’e the (lovernment 'Aili agree—we should he careful to see that adequate 
nafeguards are provided in sxK-h u nianncr thf<r the liberties of the irdividual 
are not eneroachetl up<a» by the executive or suppressed by it at its whim or 
fancy. This ol>servation of mine is provoked by the recent judgments of some 
High ("ourtĴ  in om* coinMry. e$p*‘<*ially the Bombay Hi^h <V)ui*t where tJae 
judges on ni«»re than one oecasion h:\\& i>bserved that the executive has re- 
storied to the suppression of civil liberties in an indefensible manner. They 
havf* al<o passe«l sevem strietnre upr»n the conduct of tbe executive and gone 
to the extent of orde ing the immediate rt*U»ase of pc*rsons ;jrreste<l and de- 
taint'd. The Bill was sent to us only this morning, and so I have not got all 
the material except firan the High (^ourt judgments, but one case I remember 
in which the Bombay High i'l^urt observed that persons were arrested for 
defying an order passed tmder the (Criminal F̂ iiw Amendment A ct-- for taking 
out a pocession, i believe,—but wen* det^iined under the Public Security Act 
«o that they might be deprived of their right to defend themselves in the tisual 
imnner. This, the High Court has observed, is a ^n>ss abuse of the powers 
by the executive.

An Ron, X ^ b e r :  What year was that?
Sllfi XAl&Atht It was two 4>r three nmnths ago. Therefore I humbly submit 

wherever a<?tion is talvcn or is sought to be taken by the execiitive for 
the detention of nndesirable, o* dangerous or subversive individ\ia1s, they should 
at the siame time t̂ \ke care to see that these powem are nghtly exercised, and 
we ElKkuld that tin? executive is given no l<K>phole in our legislation for any 

of their powers. After all human nature being what it Is— will not 
tbe hacfcneyetl dictum that. |H>wer corrupts—a man or an individuaJ 

kiTested ^;ith _^>wer more often than not tends to overdo his pa t, and it haa 
hi^>pened not ujerely in our country— I do not refer to our country a f ^
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r§ hâ s bee6me iii(kpendeiit but iu olden well—but in other epuntri^-
ateo, all the world over— that the executive have tended to overdo theiv party, 
and to abuse or inisusei the power conferred on them by Parliament or the Legin-  ̂
lature. Therefore it is incumbent upon us. Member!  ̂ of this sovereign Hou??e, 
wlio liave not merely sovereign power, but ?ilso along with tht'ni obligations ai\d , 
respoudibilities to tlie nation, to weigh at this hour the pros and cons of the 
measure that is now  ̂ \ *

I  jshali in passing, refer io 'one or two fea^res o f tins Bill where, I feel, 
‘ the powe §,:that are soiight to be conferred U|^n-the executive might be abused 
W  roisusckl, aivd the indi\^Muat against whom has proceeded
irught suffer undû ^̂ ^̂  and unfairly. When Article ^  wa,s discussed in the 
Cc^atituent Assernbl^  ̂ I  was one of the few membeiS who.voiced their fearŝ  

perhap?  ̂ we were out-do’ng or out-distaK^ing gome of oui pr&
" decessoj-s, e?peciall\- in regard to the provisicfe ri^laife^ lo preventive 

detention which is visualised in ArticliB ^ (7 )  of the f'biistitiitfon. As regards 
that, I raised iny feeble voice that that should not fotd a p i ^  ia the Consti
tution, in any ease not under the Fundamental lights ^  the Constitution. 
T̂ he article, viewed as a whole; leaves one with the topression tiiat the only 
fundamental right that is conferred by/that article is righf tĉ  l^  detained
VFithout trial.- It may be that after threef months the case o f  ^  individual 
will be referred to the Advisory Boards Ih some case& wJiich are'specified it  
need.not be so referred as the Bill specifically states. It  wotil<i h#V6"been far 
more in consonance with the spirit of the Constitution and with tihe Preamble 
to the Constitution that that article relating to detention "without trial had 
been fissigned a different place in the Constitution and not^^lu5ed m Funda 
nienta? Rights. Be that as it may, we have accepted the: 6on&W^ution, we 
Imve swoni allegiance to it. and now" we ĵ re here to legidate in'Accordance- 
with the principles of that Constitution. So,. we the Members of̂  this House 
should see how far the present Bill is in conformity with not m ^ ly  the letter 
but ihe spirit of Article 22 of the Constitution,

Clause 3 o f this Bill confers power upon the Central (iovernii3t€nf or, any 
St^te Ooveriurjent to take action in partjcular c^ses. Where the ^rfence of 
India, tl>e I'eJations of India with foreigfi powers or the security of Isdia or a 
Stat<3 thereof are threat<-ned, T sliould have preferred if <%ueh pow e^  i0 detain 
individuals tinder those categories had been conferred the-
ment and not i)p07i the State Governments, It is tru^_ that vwe Mve Jgot an ’ 
Article in the Constitution, Article 258, which says:. \ \  • t !

*‘A l»w mad&nby Parliajft̂  ̂ vhich applies in aay State may, that il
to a matter with respect t<) the Le î»later(  ̂ 81*3  ̂ no p ix>

make confcr fmwers and impose duties, or aothori^e and
the hnpositic*n of duti<%s, apon the State or officer# and aut^oriCi^

But, if ŵ  ̂had tiikeiT care to conform -^ the^^^pint o f  the ^efenth, Schedtile 
which allots different subjects to the U n j^  f^vemibent an^ ""the State Gov-

PREVENTIVE BIIX

% d^|e îi<^n of powers by to. the
I  ple*4d with tlu$ f i o u s e J ; h a t ' ^ e ^ 4 h i - e c ^ t h e  dei nctvof Tndiff. ^

the s ^ u n ty  of Indfa as a whole, pertaining as they do to th#4
t^ninn ̂ v e n J m e n t more than to a State' Cxovennnent, it w’onid he far better ^
that the power, to take action under this category should be completely
the exclusW’e puisdiction of the Centrar^Tovernment and not o f  the State 
eminent notwithstanding the delegation of authority, as has been p e r m W  
the Constitution? As I have already observed, vve must conform, to th« ’ 
r a ^ e r  than the letter: the letter killed , but the spiorit giveth life.
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{SioA Kam»th^
Kh regards the other two categories, the Constitution expressly and expli- 

allows the State (lovernrnent to take action in either of those cases.
Th«n, coming to the modus operandi of detention * and subsequent action, 

t  for one am not happy that a Sub-divisional Magistrate should be emix)\vercd 
^  t ^ e  action. After all, the District Magisti*atei is the executive head of the 
district and it does not stand to reason why a sub-divisional officer v/ho is at 
^headquarters— most of them are at headquarters—should act on his own and 
not ctinsult or get the authority of the District Magistrate to pass such an 

iorder. There are or there were,— I do not know the position today,—certain 
«ub"divisions which are known as independent sub-divisions and the sub- 
divisional officer is stationed at the headquarters of that particular sub-division, 
hut he is however anued with the powers of a District Magistrate, he is 

«designated as an additional District Magistrate and he in his capacity as 
additional District Magistrate can take action if this power were restricted 
only to a District Magistrate. I therefore suggest that the power should not 
be conferred on sub-divisional officers but it should be conferred only on 
District Magistrates or in a presidency town to the ("onniiissioner of Police, 
4ind this provision confening power on sub-divisional Magistrates musti be 
•deleted.

Then, coming to the constitution of the Advisoi*y Boards, under Article 22(7) 
read with cUiuse (4) of the same article, what do we find in this Bill? The 
bo)i. Home Minister was pleased to observe, if I heard him arighb—I speak 
mibject to correction— t̂hat he has even gone farther than what the Constitution 
has i»rovided in so far as Advisory l̂ oa?*ds are concerned. It passes my feeble 
understanding how we have gone farther than the Constitution. I  admit I 
have not had tlie time to study the Bill in detail because of the paucity of 
time at my disix>saK

F u d it  Tlltlnir Dm  Bhtfgava (Punjab): There is no ])rovision with regard 
to the number of persons in the Advisory Board under Article 22, and so far 
as thnt provision is concerned, certainly the spirit of the Constitution has been 

•obst rved.
Mr« SfMker: Hon. Members need not intervene. The hon. Member may 

proceed.
Hiri XAanatli: .Article 22 of thî  (Constitution has exjaessly jn*ovided for the 

wttstatution of Advisory Boards to consider cases of persons detained imder this 
law. Sub-clause 2 of clause 8 of this measure provides for such a Board con- 
t̂ isting Of two pei-sons only. I wonder how this will work in practice, a Boai^ 
consisting of two judges to consider and report to Government as to tb« 
advknbility or otJierwise of continuing the detention of a person under this 
Unv. Would it not l>e far more practicable and desirable that the Board should 
<?onsist of three pai'sons and not two? Perhaps Government expects that the 
two persons would always agree as regards the detention of a person or advice 
î lK>ut hia release; but suppose they do not agree? Suppose out of the two 
|H*rsons one advises that he should be detained further and the other says that 
i^e should not be so detained, what will happen? Will Government have the 
last in Htdu matter? Will Government take the law of detention into

own hands and say that because the judges have differed in this mattef, 
^  agrer with whomsoever we deem fit and the order of detention may be 
ti^tifmed m spite of the fact that one of ^ e  members of the B^ard.has re- 

4hat the parson should be released? Thei^fore* I s n g ^ t  that tliia 
consist of three |>ersc«is at least. The hon. Home Minister was 

^tilled «b^r\^ A at though tlie Advisory Board, under the Consi^tutioii 
m lj fidvm r ^ r t  to the Government, he provkled in i^a ^11 for
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the report Orf the Advisory Board to be more or less binding upon the GoTem-
ineiit. If the hon. Home Minister wants to correct me, I  will accept the
-correction, but that is v/hat I heard. Let us see how .the particular provision in
the Constitution has been complied with. Clause (4) of x\rticle 22 says:

“ No law providing for preventive detention shall authorise the detention of a person 
for a longer period than three months unless—

(a) an Advisory Board consisting of persons who are. or have been, or are qualified 
to be appointed as, Judges of a High Court has reî orted before the expiration 
of the said period of three months that there is in its opinion sufficient cause 
for such detention

Now, let us look at the measure in the light of this provisio^i in the Cons.ti- 
tution. Firstly, clause 9 of this Bill provides that within six weeks from the 

'date of the order, the matter shall be referred to the Advisory Board. And 
‘Clause 10 of the Bill provides that the Advisory Board shall report to 
the Government within ten weeks from the date of the detention order. So 
far so good. Bu.t what about the mandatory nature of the report to be made 
by the Adviso^^y Board? The only provision of the Bill in this regard is com
prised in clause 11, Confirmation of detention order, wkich says:

“ In any case where the Advisory Board has reported that there is in its opinion 
sufficient cause for the detention of the person concerned, the Central Government or the 
State Grovernraent, as the case may be, may confirm the detention order and continue 
the detention of the person concerned for such period as it thinks fit.”

There is nothing in the Bill that has been brought before Hie House to 
make it clear beyond doubt that where the Advisory Board reports that the 

person concerned should not be detained further, he shajl be released forth
with.

Sub-clause (2) of clause 10 states:

**The report of the Advisory Board shall specify in a separate part thereof the opiiuim 
of the Advisory Board as to whether or not there is sufficient cause for the detention of tbe 
person concerned.*’

As to whether or not there is sufficient cause for the de.tention of ihe per&m 
<!oncemed, the opinion is submitted by the Advisory Board and—^mark the 
woi-diiig of clause 11— after the receipt ^  the report of the Advisory Board tiie 
Central Governmenjb or the State Government may confirm the detention cMfder, 
O f course they may release the detenu also but where is the provision in Hbm 
Bill that in a case where the Advisory Board recommends the release of the 
person concerned it shall be binding upon the Government? Will it be purely 
advisory? The Constitution is explicit about it: there is a mandatory provi
sion in the Constitution. It .«ays “ No law providing for preventive detentiosi 
«hall authorize the dettintion of a person for a longer period than three months 
unless etc. ete.*’— unless this Advisory Board recommends that he may be m  
detained.

The Ifjiiiister of State for Transport and BaAways (Shri Santiiaiiam): Wkai
aliout sub-ciaus^ (b) of the same clause? ‘

Sliri Kamath: Tl^re is a separate provision ia the Bill as regards preveri- 
iive detention of second category, but I am now taking into coaisideration the 
eases where the matter is refei-red to the Advisory Board. There are cagen 
where the matter need not be referred to an Advisory Board at all. They 
n different category of cases. I am now referring .to cases which have goii bo 
be referred to the Advisory Board. In/ these cases the detention cannot be 
prolonged unless the Advisory Board has reported that there is in its qppdcm 
iwiflftcient cause for the detention of the person concemed.

.  Famiii BaHnriiflina smufma: ro ê—  ^



1 ^  I  think it is better if tibe hon. Member is allowed to develoj>
Ws own arguments and tben hon. Members will Imve a chance to express their

Sluri XamAtli: This BiU provides for two categories of cases. One is de
tention of persons nuder Article 22(7), where Parliament passes a law under 
wbieh cases of persons detained need not ^e referred to the Advisory Board. I 
i*n* mow confining rriyself to those cases where the Bill provides that they shall 
bt referred to an Advisory Board consisting of persons who are, or have been 
or are qualified to be High Court judges. Therefore unless we make it clear, 
in accordance witli the spirit of Article 22 of the Constitution that in those cases 
which have been referred to the Advisory Board, the opinion of the Advisory 
3oard, whatever it may be (either to continue or discontinue the detention) ’ 
shall be binding upon the Government,— unless that is made clear,— I am afraid 
the Executive will have powers which they might exceed in their zeal to main
tain the security and safety of the State. Of this I am sure, because I was 
prisent throughout the debate on Article 22 in the Constituent Assembly. I  
am sorry* ^hat Dr. Ambedkar is not here bu.t I xery well remember how he even 
expressed th<» view at the end (it was his hope) that this provision in the 
’̂institution may becopae • dead It t̂ier in course of time. I do not wani  ̂^  

dwell,qn that, but I am clear in my own mind that the debate in the Consti
tuent Assembly on this article left no doubt whatever that the opnuon of the 
Advisory Board, wherever it has reported in cases referred to it. shall be bind* 
Ing on the Government. I submit that this point must be made clear in the 
Bill before the House.

Bbxi jv* 1P» (Madras): Nothing fihat wa do in fliis HoUte.
can alt^r^ilt# of Ar^cle ^  it stands. * l^ y  hon* friend is neeHlesfidjT
V>l?ouriii  ̂ a pbiiit which h  evidAiK ^

Sluri tisaMlBkf 1 bow to’ tiie superior wisdom of a member of the DiaMng 
Ck>mmitt«fr o f  Coaatituiion but my poor infelligence has rai^d cer£&
doubts /woald appeal to,those who are wii^r than myself to c le ^  ifee'
doxjbt’̂  tiMlI I  have raised* I am only placing my doubts before t ie  
and I the debate is over these doubts will be cleared, not only
to the i i  m  here but also to the satisfaction of the nafaon  ̂ whicfe is
iiw X point b ^ u s e  the Bill r^ers to
reprn t of A dfl^ry Board only in cases wher0 the report has been to (fie
eff ect that the de^ntion may be <^tinued Ot^rwHfse Mr. Krishnamachari'«^ 
poJut if=̂ iraMi^mwy^ol these pi*Qvisions could have been done away with and 
lb<‘ fuunbtr'^i cla«ses curtoiiled and there would have been no med  for incor-
porting the article is there and wliat*',
ever is done omntrary" to tĥ * Constitution will bo utira vhes of tlie Constitution 
and anybody wHtf against it can be hauled up for violation of the Consti
tution. W lW proyufe clause 11;̂  i f  Mr. Kr^namachart's point is
clause 11 nooA not have been plae<^ in the Bftl, because ihe B o ^  h  the^* :
its report will hi Soir^jmeafe,, and they will have to act in accordanco "
with the principlt% aMtS^ldt o f  the Coiistftuieoiij W he» you pcotWle. for 
clas?> of case^ whci^ ^  Board re|»rted m a particular way. it fei iirvl
eaiubeut upon if we wdBt to be M r  and that we should provife for the  ̂
oth%̂ r eltiss of whei'o B o m  hasjee|K»ted m a  oo^ife^ry way,
namely that the iletemi should re le ^ d , . We bav# provided'for ^ s m  where 

Bonr<̂  has advised confirmation or ooMimi^fion. We do not provide for 
in tho Bill whore the Bo;ud has reported agaijut the detention of a

petvon.. Ihat h  a lacuna in the Bill Avhich must be cured (Interrujftio^i.) 1 did
ii^ r  interi’uption of my hon, friend and therefore I shall take no notice

of.‘f t / -  "
I  am glad that Br. Ambedkar k  back in the House, but T am not going

to ms argttment«.
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I; now comie to the second category of cases which are enyisag^ by Artdole 
:22, cbiuBe (7) of the Gons f̂ttution. It is very well and I am ghid that we 
have provided &e mciximum period as one year. I am happy about this pro
vision in this Bill. It was quite cpmpetent for us to provide for even five 
years, but we have in our discretion and judgment provided only for cme ye€or 
ss the maximum period of detention under the second class of cases contem
plated in this Bill. Here of course the Home Minister was right when he 
stated that we have provided in a greater measure for the safeguard of indivi> 
dual liberty than is ̂ contemplated in the Constitution, because the Cotistitutioil 
Joes uofc, I admit, make any specific provision for the constitution of aa Ad
visory Board for this class of cases and the Government has brought this mea
sure today which provides for the reference of these cases within a period of 
six months from the date of detention, I think an amendment ia going to be 
moved later on, but tb^t is a minor point— t̂o an Advisory 3oard, rather lor 
review by Government in consultation with a judicial officer not below the 
rank of a District Judge. I am referring to clause 12 of this Bill.

An Hon* Member: There is an amendment to that also.
Shri Kamath: That will come later on. I would suggest in consonance

Twith the spirit of Article 22 that the officer whom the Central Government or 
the State Government will consult should be a High Court Judge. It is not 
-enough that he is “ qualified to bo a High Court Judge** because this is a more 
•serious category of cases where we are providing for detention for a pretty 
iong period and it is therefore very essential that this class of cases must be re
viewed by the Government in consultation with a High Court Judge—eith.er 
-who is a High Court Judge or has been a High Court Judge. It is not enough 
in this category of oases that he is qualified to be a High Court Judge because 
•even an advocate of a few years* standing is qualified to be a High Court 
Judge. That, in my humble judgment, is not sufficient.

Then there is one provision in this Bill—I am referring to clause 10(8)— 
which, I fear, is somewhat retrograde and contrary to the spirit of Article 22. 
That clause reads thus:
' “ Nothing in this section shall entitle any person against whom a detention order has 
been made to attend in person or to appear by any legal representotive in any matter 
ĉonnected with the reference to the Advisory Board, and the proceeding of the AdviBory 
Board and its report, excepting that part of the report in which the opinion of the 
Advisory Board is specified, shall be confidential.’ *

I am only taking the first part of this clause which disentitles a detenu from 
behig present in person ’or throu^ his counsel. I believe that this measure 
being enacted to cover those cases where the High Courts shall not"^e compe- 
*tent to issue writs of habeas-corpus. I am not quite sure on this point, but 
I fear that that is going to be the case.
• Mr. Speaker: I believe pnma fads it refers to the proceedings before the
Advisory Boaid and not to the High Court proceedings. .

Shri KamfftlL: This measure is, I fear, intended to cover those cases of
detenus who would be deprived of the right to apply to the High Court for a , 
writ of haheas-corpus, and therefore this Advisory Board has been eonstitiited
io deal with those cases. I am glad that the Attorney-General is also here, 
the first time in Parliament.

Mr. Speaker: I  am not. clear on what basis he says that they will be deprived 
•of their right to apply b>r habea$-corpu$ or such otiMr rem^ies as may £e
open to them. I am not expressing any op ii;^ , but I do not know on
l>a^s he says so.

ri Article 22(1).



• Kajnath: 22(1) is all right. Even granting that they will have the
nght to ^ p ly , to the Supreme or a High Court for writs of habeas-corpus, 
it 18 not wise for us to deprive a detenu of the rigBT to appear in person or at 
least through his counsel before an Advisory Board also. If the House is 
pleased to refer to Article’ 22(1) of the Constitution that clause reads as follows:

‘No person who is arrested shall be detained in custody without being informed, as> 
grounds for such arrest nor shall he be denied the right to consult  ̂

and to be defended by, a legal practitioner of his choice” .

It may be argued that the word “ defended”  applies only to courts of law. 
But the spirit of the article is that wherever any proceedings against him are 
going on he should not be denied the right to appear through his counsel. I  
can undeistand cases where the detenu is not permitted to appear in person, 
but certainly to deprive him of the right to appear even through Ms counsel, 
may be before an Advisory Board, is, I  think, to say the least not a very wise 
provision. We may enforce very strict measures in the interests of safety and* 
stability of the State, strict measures against the movement of detenus out
side the jail premises,—but what harm is there and what do we lose— and so 
far as the psychological effect is concerned don’t we gain—by providing that 
the detenu will have the right to plead his case before the Advisory Boardf. 
through his counsel? Why should we deprive the detenu of the right of autho* 
rising his counsel to appear before the Advisory Boai^d? That, I think, should 
be provided for in this Bill.

Then" .ire a few other matters which I shall raise when the clauses are dis
cussed. I  ^ould say in the end only this, that I am at one with £he Home 
Minister that the safety and stability of the State must be ensured, preserved 
and promoted. But may I also humbly submit that insofar as it lies in human 
power the civil liberties of individuals also must be safeguarded so long as 
they do not jeopardise the safety and stability of the State? It has been said* 
that rtt a time when men and women are unjustly imprisoned, the place for 
the just man and woman is also in prison. The Prime Minister too— not latterly 
perhaps, but till some years ago—was fond of quoting this dictum. I do not 
for a moment say that our Goveniment will deliberately and consciously arrest 
and detain persons unjustly and unfairly. But when we legislate in this 
fashion we must provide for certain safe^ards, in the absence of which sub
ordinate officers who are not endowed with much wisdom may in the excess 
of their zeal exceed the powers that we seek to confer upon them. May I  Hope 
and pray that the pow'ers that we seek to vest in the Central and the State 
Governments through this measure will be exercised very fairly, wisely and 
justly, and sparingly too, and that no individual will be in a position to com- 
plahi that his liberty has been curtailed even where such liberty did not ondan-  ̂
gor the safety and stability of the State? It is in this light and in this hope,, 
the hope that these powers would be very wisely and sparingly exercised, that 
1 ev^end my support to this Bill.

Dr. Deshmukh (Madhya Pradesh): The Bill has been very carefully ex
plained by the hon. the Deputy Prime Minister while proposing its considera
tion by this House. There is no doubt he has made out a strong case as to why 
this (mergency legislation should be passed without any Iobs of time. The 
reasons given by him are certainly cogent and they are, to a cerjfcain extent 
at any rate, convincing. Yet, we must take stock of the present situation and 
place tlie legislation we are going to pass today side by side with the Fundamen
tal Bighta embodied in Article 22 of the Constitution. .

My friend who has just sat down has advanced many cogent arguments. 
He did not wish to oppose the legislation, nor does he wish that those who arê  
curtailing the liberty of others should on the ground of civil liberties be let loose 
or be at liberty to harass people and to commit all manner or otfenoes. But 
the reason I feel inclined to speak and why I oannot repreea what 1 wiah U>
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say is that we were thinking, when we passed the Constitution, tliat we will 
mm  a leaf and come to a time when preventive detention would not be neces
sary. That preventive detention is necessary, that a law of this nature 
iiecessaiy, is not our fault— quite grant that. Ye.t, I would have liked that 
the operation of this Bill or this Act should have been limited to the arca& where- 
we feel such a situation exists. There is in human nature a tendency to utilise 
short-cuts wherever they are available, and the reason why the words “ preven
tive detention”  are hated by the people of India at the present moment is that 
the powers of detention which have been ^iven to the various Governments 
have not always been used discreetly. That is the reason why about our Gov
ernments— whether they are State Governments or the Central Government— 
there is a feeling amongst the people that we are overdoing our administraliioa 
of law and justice and the maintenance of public tranquility and peace. It  ift 
from that point of view that I feel that it is unhappy that it was necessary 
for us, so soon after the Constitution was inaugurated, to come forward beforef 
this House with a Bill of this nature. My friend, Mr. T. T. Krishnamachaii 
wanted to object to and clarify, or probably correct, my friend Mr. Kamath- 
L think I understood Mr. Kamath’s point better than Mr. T. T. Krishnamacharf, 
Mr. Kamath did not plead that this Bill was going to encroach upon the pro
visions of the Constitution— nobody can be allowed to do so. We have got an 
A-rticle in the Constitution by which even the President can be impeached if he 
goes against the Constitution. So, there can be no possibility of any hon^ 
Member of this House, however eminent, transgressing the Constitution as it 
stands. What my friend was trying to point out was whether we will not 
probably be forced, after passing this Bill, to come to a position worse than 
what we are in at the present moment. We are trying to cure a certain 
lacuna at the present moment by means of this Bill. The question is whether, 
if we put side by side with the provisions proposed in this Bill the provisionsf* 
existing in Article 22 of the Constitution, Mr. Krishnanvachari himself may not 
be called upon to say that these provisions contained in this Bill encroach on the 
Fundamental Rights and therefore must be held to be nugatorj'*. That waŝ  
the point which my friend was making. So far as I am concerned, I also feel 
apprehensive, the Bill evidently having been hurriedly framed, that we might 
probably have different High Courts, if not the Supreme Coui’t itself, deciding 
that in spite of your efforts and in spite of what you have done by means of 
this Bill, 3'OU have encroached not only on the spirit but also the letter of the 
Constitution.

The difficulty I feel is so far as Article 22(4) is concerned. It says:
“ No law providing for preventive detention shall authorise the detention of a person for  

a longer period than three months unless—
(a) an Advisory Board consisting of persons who are, or have been, or are qaali&Td 

' to be appointed as, Judges of a High Court has reported before the expiration
of the said period of three months that there is in its opinion sufficient caoae 
for such detention

By the second sub-clause power has been given to Parliament for providing, 
tor preventive detention. Clause (5) of Article 22 says:

* When any person is detained in pursuance of an order made under any law providings 
for pre\entive detention, the authority making the order shall, as soon as may be, com
municate to euch person the grounds on which the order has been made and shall affordJ 
**im the earliest opportunity of making a representation against the order.''

If we read these various provisions in this Article, \i is quite clear that when" 
We made the Constitution we had a certain amount of apprehension so far as 
provisions for preventive detention were concerned, and now when vve find that 
60 soon after the adoption of the Constitution circumstances have forced us to 
pass a Bill of this nature, I think care should be taken while passing the Bill 
clause by clause so that there is no possibility of encroachment on the liberties
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;̂whicb we were, at a very recent date in the history of our existence, iuclined 

vto give to the people of this country. From that point of view, I would very 
mucb like the deletion of clause 10(8) which is concerned with the right of the 
person to be represented by any legal representative or to attend in person. 
It is more the spirit of the whole thing that counts than the letter of it. After 
all, the right lo attend and engage a legal representative may not have been 
<€mbodied In any Article of the Constitution, but when such emergency powers 
.are conferred on officers and Governments under such circumstances, it 
is very, very desirable that facilities for legal representation should not be 
curtailed but should be mad'  ̂ easily available.

Secondly, the Bill states that it extends to the whole of India. I  do not 
.think that this sort of situntion exists in every State in India. Therefore, if it 
is pcssibie, 1 would suggest that it may be modified to say that it will come 
into operation only in those States where the situation caJls for the operation 

.of this Bill. That will carry conviction to the people. It is our good- 
fortune— and in the opinion of srme, our misfortune— that people in this coun- 
.try have become highly critical. They have become aware of their rights and 
privileges, and any enoToachment on them, which is likely to be misunder
stood or miBConstrued, m u st be avoided at all costs. Knowing as I do that 
there have been preventive detentions which were totally unjustified, I  suggest 
that the operation of a Bill of this nature may be confined to the places where 
circumstances force us to apply its provisions because the situation has really 

,gone out of hand.
With these observations, I support the Bill.

'Bhri Tyagl (Uttar Pradesh): The presence of the hon. Minister of Law, Dr. 
Ambedkar, is so provocative that I cannot resist the temptation of tickling 
his talents of hiw. I know he will reject me as a ‘ layman’. Still unless either 
he or the Minister of Home Affairs explains the full significance of this measure, 
it is not possible for me to vote for it. I want to understand what it really 
oonnott^s. 1 quite agree with the hon. Sardar Patel when he says that the 
law and order situation in the country demands that persons detained lawfully 
for the maintenance of peace, order and tranquility should not, merely on 
account of some legal ifficulty or lacuna, be set at liberty and allowed to 
•create further trouble. Tf, according to him, they have been detained accord
ing to law, surely they must remain under detention as long as it is necessary. 
But I personally do not believe, as the lawyers do, in the judiciary having such 
a dominating power. I believe in an administration which must be more 
practical than legal.

[Mr. D e p u ty -S p b a k er in the Chairs]

That apart,— Î do not want to tease the hon. Ministers,— I only want to put 
a lOw questions. I would like the Home Minister or even Dr. Ambedkar, as he 
is Here, if he can participatie in the debate, to explain to me as to what /ill 
happen when this Act expires on the 1st day of April 1951. Supposing there' 

;are detenus on that day?
Pandit BalkridmA ShArm& (Uttar Pradesh): They will not be let out. There 

is sub-clause (3) of clause 1.
Bhri Tyagl: I do trust that my hon. friend knows less law than Dr. Ambedkar.
P u d it  Balkritima Sharma: Only I have -̂ead a little more than you have!
8brl Tyagi: Of course, everybody knows. But do not show off your 

ioanMDt like -fhatf.
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Pandit BalkrishiLa Shjarma: It is for your benefit.

StaJi ^ a g i: I know that you are more read than many in the House itself- 
But my h<)n. friend Dr. Ambedkar is still more read, and I want to consult the* 
most read.

Shri SoQdhi (Punjab): Is it ‘read’ or ‘red’ ?

Shri ^ a g i; Now, when this measure expires on the 1st of April 1951,
 ̂people who were detained for more than two years or one year, will they 
remain in detention? According to my hon. friend Pandit Sharma they would. 
Supposing it were, so, and they remained in detention even after the expiry o f 
this measure, and supposing there is no necessity to renew this measure again,, 

^how will those people be released who have no fixed terms? They can be released 
only if a date of i-elease is fixed. But if they are detained, as we were in> 
British days, “ until further orders” ? I have passed days of detention in jail 
along with my hon. friend Pandit Sharma. In those days, we were detained 
“ until further o r d e r s I f  it is again a question of “ ilntil further orders”  then' 
<inder what law and when will those detenus be released? {^Interruption.) I do 
not want to yield the floor to Pandit Sharma. I am more interested in provok
ing Dr. Ambedkar to reply. I want to know what would be the legal position.—  
under what clause or section will the orders of their release be issued, if they 
.̂ re detained until further orders and this law expires? There is a possibility, 
of persons being detained until further orders also and no term has necessarily 
to be fixed. Under what provision will the Home Minister give orders for- 
release in such cases,— unless, of course, there is some amnesty or mercy, or' 
some such thing resorted to? That is one difficulty. I also want to know if 
the Home Minister will have, again, to come to the House for enactment of a 
similar measure? If the position is that within a year the situation is not 
eased and there is still the necessity to continue this measure beyond April, 1951’ 
then I would suggest that it would be better that some provision to extend its; 
life be made here and now, rather than come to the Parliament again.

Dr. Deshmukh: There will be no occasion.

Shri Tyagi: The facility of extending this measure must be provided now,, 
instead of once again coming to the House on 1st April or 31st March, saying 
that the detenus are going to be released next day, therefore, we should pass 

♦another enactment. I suggest that while you are once doing this odious work, 
you may do it in full, why do it in instalments? «

. Then I come to clause 3(1). I find that a person may be detained in the* 
interests of the defence of India, and for “ relations of India with foreign 
powers." Now, our relationship with foreign powers is, in my opinion, not an 
emergent ground on which a man may be detained. This question of relations 
with foreign powers is a perennial and permanent one. So long as there is a 
'̂ountry related with foreign countries, and so long as there are foreign coun

tries. the relationship will exist. It has existed in the past; it exists today; 
and it will exist in future. It does not smack of any emergency. After all, 
other countries also have, in normal days, their relationships maintained Tvith 
us. There must be some ordinary law of the land from which help should be 
taken to maintain these relations. Why does the Minister of Foreign Affairs 
or External Affairs take advantage of this enactment which relates to ‘Home 
Aflairs ? (An hon Member: ‘Foreign country' means Ph^stan.) This is ai®



[Sbri TyagL]
^nnctinent by the Home Minister. Why should the Minister of External 
Affairs take advantage of it? If he wants to control and safeguard relation
ships’ with foreign countries, which he is creating, let him come out with aii 
lenaetment lor himself.

Mr. Deputy-Speaker; It relates to a foreigner inside India.
Shti Tjragi: No, Sir. It is about our relationship with foreign countries, and 

ioreign countries are not within India!
yiy  submission, therefore, is that this is a matter in which the Press has 

always been allowed a free scope to criticise the policy of a foreign Government. 
Now, for instance, you have got Pakistan. A lot of alarming news is coming 
in from the other side of the border. Naturally, our Press must have the right 
to criticise the actions of Pakistan, although, technically speaking, we are on 
friendly terms. We belong to the same family, the commonwealth of Nation^ 
O f course, our relationship must not be disturbed by alarming publicity; but? 
.fill the Kame the Press in India must have the right to criticise the foreign policy 
of Pakistaii, j\ist as it has the right to criticise the policy of any nation like 
Britain, the United States of Aniericjv or South Africa. I would, therefore, 
suggest thjit the hon. the Home Minister should not allow the Foreign Minister 
to utiliw', this piece of legislation for his purposes. This is only my view. Of 
<5onrs‘.\ I Jim open to conviction. Dr. Ambedkar always says that I am a lay
man. But my difficulty is that he refuses to open ;v “ class room” and educate 
jpeople like !ue. He is so selfish of the knowledge he possesses. '

Then 1 coni'e to sub-clause (1) of clause 8 which relates to the constitution 
f)f Advisory Boards. My own feeling is that it is a healthy clause and has also 
behind it the mandate of the Constitution. We must certainly liave advisory 
boards to consider these cases. But I am inclined to think that it is not fair 
to entrust the States with the power of appointing these boards. It may be all 
right now. But there may come a time in India when all the Governments of 
the States may not be of one opinion. There may be one party in power in one 
State and another party in power in another State. If the States are govern
ed by different political parties, these advisory councils may be politically 
biased and this will advei-sely affect the administration of this measure. I 
would therefore suggest that the |X)wer of appointment of the Advisory Boards 
must be vested in the Central Government ; or at least the appointments made 
by the Stat<*s must have the approval of the Centre. This will lead to uniform
ity in the working of this provision.

*. Deputy-Speaker: Does the hon. Member wish to proceed with his 
«peech, or has he concluded?

Shn Tyagi: I have-not yet concluded.
Mr. Deputy-Speaker: How many minutes more is he likely to take?
Shrl Tyagl: 1 think at leaat 15 minutes. Sir.
Mr. Deputy-Speaker: The House will now stand adjourned till half past 

±wo.
The H ou8b then adjourned for Lunch till Half-Past Two of the Clock.
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T/if House re-assembled after Lunch at Half Past Two of the Clock.

[ M r . S p eak er in the Chair~\ 
flhri Tyagi: I have only to make one point. According to clause 11 of the 

Bill the intention seems to be that in such cases where the Advisory Board
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lias approved of the detentions, the Central Government or State Government 
.as the case may be, may confirm the detention order and continue the de
tention of the same person for such period as it thinks fit which means that 
unlimited powers are given. Now 1 would draw the attention of the hon. 
Minister to Article 22 of the Constitution in which it is mentioned in clause (4) 
that:

“ No law providing for preventive detention shall authorise the detention of a person 
l>r a longer period than three months unless an Advisory Board consisting of persons 
who are, or have been, or are qualified to be appointed as, Judges of a High Court has 
reported before the expiration of the said period of three months that there is in its 
opinion sufficient cause for such detention

Then there is also a proviso saying:

“ Provided that nothing in this sub-clause shall authorise the detention of any person 
'beyond the maximum period prescribed by any law made by Parliament under sub clause 

b̂) of clause (7).” ’

Here the powers are restricted. My criticism is unless we know the 
maximum limit prescribed by Parliament extension cannot be given. This 
^proviso demands that Parliament might, considering such enactments, fix a 
maximum limit to which the State Governments or Central Government can 
go in extending the detention of persons whose cases have been approved by 
the Advisory Board. Here instead of limiting the maximum we say in such 
<»3es ‘ the State Government may confirm the detention order and continue 
the detention of the person concerned for such period as it thinks fit. ’ Ac
cording to this Bill authority is given for unlimited extension in such cases 
whereas the Constitution demands that there must be a maximum limit fixed. 
This is a lacuna and I hope Dr. Ambedkar and my revered hon. friend Sardar 
Patel will kindly look into it and make up this deficiency.

In Article 22(4) there are two positions described. One was pertaining to 
such detentions as were appi*oved by the Advisory Board. The other in (b) 
says that the detention cannot be extended for a period of more than three 
months unless such person is detained in accordance with the provisions of 
any law made by Parliament under sub-clauses (a) and (b) of clause (7).

So it warrants that this Parliament, befo/e passing this Bill must prescribe 
the maximum limit, and must fulfil the demand of the Constitution in sub- 
•olausB (7) of Article 22, which says:

“ Parliament may by law prescribe the circumstances under which, and the class or 
•classes of cases in which, a person may be detained for a period longer than three months 
under any law providing for preventive detention without obtaining the opinion of an 
Advisory Board in accordance with the provisions of sub-clause (a) of clause (4)**. '

It is construed that this sub-clause gives the power of unlimited detention.
It not so. This serves only to define the circumstances.

(a) deals only with the description of the circumstances or the classes of 
cases in which a person may be detained. It has nothing to do with the 
;period or term. Sub-clause (b) deals with the maximum term. It says:

"the maximum period for which any person may in any class or classes of cases be 
'detained under any law providing for preventive detention” .

Sub-clause (a) deals with classes and circumstances and sub-clause (b) 
^ ith  the t«rm. Both of these things should be looked into before we diseusq 
this Bill.



Pandit BaUoUlui* Sluniui: Clause 12 is there.

Sllll lyagi: Clauee 12 fulfils the requiremente of (a) alone.

Paadit Baikiiduu Sharma: And of (b) also.

Shri Tyagi: If it fulfils the requirements of (b) also, then you could not 
under clause 11 give unlimited power. So I submit that that is a matter- 
which should be considered.

I support this Bill not because it is good in itself. It is a reactionary Bill, 
and nobody in the House would ever want people to be treated under such sort 
of rep.essive laws but then the conditions obtaining in the country are such. 
Nobody can, at the same time, allow people— innocent boys and girls—  
travelling in buses to be bombed as is happening in Bengal! No civilized 
Government can allow that to happen. The Act, no doubt, is reactionary and 
repressive but the circumstances are equally such. The people who commit 
these crimes are not political parties; I would say they are criminal gangs for- 
whose treatment this Bill is being enacted. I therefore feel that although it 
is a reactionary measure but perhaps reactionaries want to be dealt with only 
by reaction. I support its enactment.

Mr. Speaker: Before I call upon any other Members to speak, may I' 
request the, Attomey-General just to place before the House the legal position 
and the constitutional position on this matter?

The Attorney-General (Shri M. 0. Setalvad): Sir, I will deal with the fev/ 
legal points which have betm made by the hon. Members as w’ell as with the* 
general aspect from the point of view of the Constitution. The Constitution, 
as wo know, contemplates laws of Preventive Detention and takes care to* 
circumscribe these within certain limits.

The Constitution guarantees the freedom of the person of the individual; 
but, it inevitably recognises that in certain circumstances that freedom may 
have W) be curtailed and it pnnides the limits within which that freedom may 
be curtailed. No further than those limits can any law for preventive deten
tion enacted either by a State legislature or by Parliament go. It is from 
that point of view that I wish the hon. Members to approach the legislation  ̂
which has been placed before the House for consideration.

The circumst^inces which make the legislation necessary have been em
phasised this morning by the hon. Minister.' The question which arises for 
considenition is whether the measure is within the constitutional limits. and' 
further whether it accords not only with the letter but with the spirit of the 
Constitution. ,

The points whicli have been raised may broadly fall first under the group* 
of what may be described as the period of detention. It has l>een suggested 
that the period ]^rescribed by the proposed Act goes beyond what really is 
cont-emplated by the (\)nstitution. That is, if one examines the measure, I 
say with submission, not correct. The measure divides detention, as you must 
have noticed, into two pa/̂ «̂i. Detention in certain classes of cases has to be 
examined by an Advisory Board. That Advisory- Board is constituted in ao- 
qordance with the provisions of the Constitution and the report of the Advisory 
Boarrt is made obligatory- upon the detaining authority. It is only if thê  
Advisory Board reports that there is sufficient cause for detention." can the*
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detainirig authority continue the (tetention or confirm the order of detention. 
But, if the Advisory Board reports that there is no eufficient cause, then, the 
detention would, under the present measure, fall to the ground.

An Hon. Member: Under what clause?
The Attomey^General: There is no need to provide for that by a clause be-- 

cause, Ihp article of the Constitution would make any detention beyond three 
months illegal. I say this in reference to certain observations which were made 
in reference to clause 11 of the Bill.

Some observations have been made with regard to Clause 10 Sub-clause (3).
Pandit BaUoldina Shanna: On a point of elucidation, there is a doubt in 

the House as to the efficacy of Clause 11. Clause 11 does not expressly admit 
of the detention automatically ending in case the Advisory Board does not 
approve it. It only says that it can be extended indefinitely if the Advisory 
Board so advises the Government. Therefore, the doubt in the minds of some 
of th0 Members of the House is that as explicitly it has not been provided in 
CMause 11 for automatic cessation of detention in case the Advisory Board so 
advises; so that clause of the Constitution has not been followed in framing 
this particular clause. That is the doubt and I would request the Attorney- 
General to explain it.

The Attom^-General: I am obliged to the hon. Member for drawing my 
attention to this aspect of the matter. The position under clause 11 is clear. 
No doubt it speakes only of confirming the detention order and continuing the 
detention in cases where the opinion of the Advisory Board says that there is 
sufficient cause. It says nothing more. But, that does not mean that when 
the Advisory Board reports that there is not sufficient cause, detention can’ 
continue. On the expiry of three months, the detention ipso facto falls to the 
ground under the Constitution itself. You will remember that the Constitu
tion provides for a maximum period of detention of three months except under 
certain circumstances. Under the Bill, we have first a . period within which 
the niatter has to go to the Advisory Board; then a further period, ten weeks- 
in all, by which the Advisory Board has to make a report. I f the Advisoiy 
Board makes a report saying that there is sufficient cause for detention, this 
clause operates; the order is confi/med and there may be further detention. 
Suppose the Advisory Board says there is no sufficient cause for detention. 
In such a case, detention will automatically lapse at the end of three months. 
It is for this reason that no provision is made to that effect in clause 11, I hope- 
that makes the position clear to my hon. friend.

Shri B. K. Chaudliniri (Assam): May I ask a question? Here it is only said 
‘ opinion of the Advisory Board’. Supposing the two members of the Advisory 
Board disagree, then, there is no opinion in favour of detention.

The Attomey-Oeneral: I am obliged to my hon. friend again. That is the 
exact position. The opinion of the Advisory Board contemplated by the 
Coiistitution and contemplated by the proposed legislation is the ananimous 
opinion of the two members. Take, for example, a case where the two 
members disagree. There would not be an opinion of the Advisory Foard 
stating that there is sufficient cause for detention in which case again the 
detention will fall to the ground. That is the position under the proposed 
legislation.

1 ]»ropose next to deal with some comments made on the p:*ovision...

Shri A. P. Jain (Uttar Pradesh): With your permission, Sir, may I say m 
word about what the Attorney-General has said about limitation?
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Mr. Speaker: Does he want to argue the point?
8hri A. P. Jain: No. I want to ask a question.
Mr. Speaker: Yes
Shri A. P. Jain: It is this. In fact, the points raised by niy hon. friend 

Shri Tyagi :aise a two-fold issue.
Mr. Speaker: Order, order. I.et him hear the Attorney-General first, so 

that he may clear all the points and then the hon. Member may put any 
questions.

The Attorney-General: I was next going to deal with clause 10 sub-clause
(3), in reference to which certain comments were made. The comment was
that no right to appear before the Advisory Board has been given to the
detenu by this provision. In that connection, two things have to be l)orne in
mind The first is the basic provision in the Constitution itself w'hich provides 
for an Advisorv Board. It is not an adjudicating Board; it is not a tribunal 
of justice which has to decide a matter; its function is merely to advise. 
That is why there is no question of the detenu appearing before the Advisory 
Board. We must not forget that provision is made that a i^epresentation has 
to be iriade by the detenu and that that representation has to go before the 
Advisory Board. So that, the Advisory Board has before it the representation 
of the detenu and it will advise bearing in mind that representation and also 
4ifter calling for further information if the Advisory Board considers such 
further information necessaz;v. It has also to be remembered that we are 
working to a time table. The whole thing has to be finished within a period 
of three months. The report has to be made within ten weeks. If we give an 
opportunity for hearing that would probably unduly delay matters uad make 
the functioning of the law diffi'iult. That is why no provision for hearing has 
been made. This accords entirely with the spirit of the Constitution, be
cause. af 1 have already said, the Board is an Advisory Board.

A further poiut may be uoticed. As the hon. Minister pointed out, the 
proposed Act goes much further than the Constitution in providing a safeguard, 
that is, in providing for a scrutiny by a judicial authority even in the class 
of cases in which the Constitution does not make this obligatory. That has 
been provided for by way of abundant caution, the desire of the Executive being 
to be advised even in these cases by the Judiciary within a period of six months 
from the date of detention. Therefore, it appears to me that, examining the 
provisions from the point of view of the Constitution—not only from the point 
of view of the letter of the Constitution, but also from the point of view of the 
spirit of the Constitution—w’hat is provided for is completely in accord with it.

I think I have dealt with all the legal points raised. If there are any other 
questions on which elucidation is neoessarv  ̂ I shall be glad to furnish it to hon. 
Members.

Shri A. P. Jain: ‘ Preventive detention’ here is divided into two categories. 
Clause l l  deals with cases which come under (iii) of part (a) of sub-clause (1) 
of clause 3. The rest of the preventive detentions, namely, which come under
(i) and (ii) of part (a) of sub-clause (1) of clause 3, are dealt with under clause 12. 
Now with regard to clause 11, tw'o points arise, namely, (1), if the Advisory 
Board recommends that the detention order is not based on sufficient grounds the 
MBW*er given by the Attorney-General would be satisfactory. I agree with it 
But ihc*re may be cases (2) in which the Advisory Board agrees that there are 
sufficient grounds for detention, and then the order of detention may be extended 
io r  such peJ*iod under the present clause as the Government thinks fit.
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Now let us examine whether that position is correct. The question is, thftti 
'when the Advisory Board agrees that there are sufficient grounds for detentiw,
whether any maximum period should be prescribed or the Government should 
-be given power to extend the period of detention to any period that it likes. 
1 will refer you to clause 4 of Article 22 of the Constitution which says:

“ No law providing for preventive detention shall authorise the detention of a person for
a longer period than three months unless—

{a) an Advisory Board consisting of persons who are, or have been or are qualified to 
be appointed as, Judgea of a High Court has reported before the expiration of 
the said period of three months that there is in its opinion suflicient cause for 
such detention : •

Provided that nothing in this sub-clause shall authorise the detention of any penon 
;beyond tho maximum period prescribed by any law made by Parliament under sub-tlana®
(b) of clause fT)” .

To Diy mind this proviso makes it compulsory that maximum period should 
•be prescribed as provided under sub-clause (b) of clause (7) of Article 22. Now, 
-clause 12, as I said, does not refer to a detention under (iii) of part (a) of sub
clause (1) of clause 3. It refers to other detentions. I will read it out:

“ Any person detained in any of the following classes of cases or under any of the 
following circumstances may be detained without obtaining the opinion of an Advisory
Board for a period longer than three months, but not exceeding one year from the date
of the detention order, namely, where such person has been detained with a view to prevent
ing him from acting in any manner prejudicial to—

(a) the defence of India, relations of India with foreign powers or the security of 
India.”

That is sub-clause (i) of part (a) of sub-clause (1) of clause 3. And then 
•we have:

“ (b) the security of a State or the maintenanoe of public order."

This is sub-clause (ii) of that clause and has nothing to do with section (iii). 
Now, what I submit is this: When a case falls under sub-clause (iii), that is, 
the maintenance of supplies and services essential to the community, which by 

virtue of clause 0 has to go before an Advisory Board, you should provide for a 
maximum period, which in my opinion should be one year.

An Hon. Member: It does.
Stiri A. P. Jain: That is your opinion, but not mine. 1 think apart from the 

legal ground, there is substantiaV moral justification why that maximum period 
should be provided, because the other two kinds of cases, namely the defence 
of India, the maintenance of public order, etc. have been obviously treated 
as matters of a graver type, as you have not provided that these matters should 
go before an advisory board. For those cases you have fixer] the maximum period as 

one year. I agree. But then it looks to me incongruous as something which 
does not Ot in with the scheme of your Bill that in a minor matter Government 
should be given the power for unlimited detention, whereas in a graver matter 
it should have the power of limited detention for one year.

The Attorney-General: I could not appreciate the hon. Member’s point. 
He has missed the point, namely, that the Bill has been proposed to be in force 
only for one year. That is why no provision of the kind he has suggested has 
*been made.

Shri punishment can be for a longer period.
The Attom*ey-€kneral: As soon as the Act expires, detentions under it must 

<;ome to an end.
Hon. Members: No. Sir.
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Mr, I think in matters of law we should accept the opinion of the
AttomiBir-Genertd. This is particularly so in the case of Members who are not 
WeD conTenMint with law.

Psadlt. TluJmr Dts Bhargava: We can differ from him.
Pa&dit BalkzWuia Shanna: I want the House to understand the language

used in sub-clause (3) of clause (1). I t  says:
**li «luil CMM to have effect on the 1st dajr of April 1961, u v e  m reipectc thiiupi dome 

or omitted to be done before that date.**

I want to submit that if this Bill is to expire on 31st March 1951 and it 
on Slst March under thie Bill some people are detained for one year, then neoea- 
sarilj their detention would not end on 1st April 1951.

X r . Bpeiker: I myself a difficulty in another way. Unless I am w^ong  ̂
hon. Member also have that same difficulty. Is it necessary that an order of 
detention should mention the period of detention? I take it that it will usually 
be till further orders. That is the whole point of difference.

Shil Tyagi: Then what is the fun of having a maximum period?
K t. SpMker: There is no fun in that. But the effect is that after this: 

maximum period, no order for further detention can be passed. That is the fun 
of it. The question seems to be based on a misapprehension.

The lUDliter of law (Dr. Ambedkir): A distinction has to be made between’ 
‘conviction’ and ‘detention*.

Ml. Speaker: If there is a conviction, there is detention for a specific period' 
under the law.

Dr. Ambadkar: Under the law.
Mr. Speaker: Yes. In the case of a detention ‘ till further orders’ means, 

that on the Slst March all orders fall to the ground.
Sardar PaM: That was tlie order under which Mr. Tyagi was detained.
Mr. SpMJur: There was another point which an hon. Member had urged. 

His point seems to be this: That under sub-clause (b) of clause 7 of Article 22
of the Constitution some maximum has to be provided. Here it is the life of 
the Act which provides the maximum and there is no need for any specitio pro- 
yiaion for that.

Tlie Attomey-Gklieral: That was the point raised by my hon. friend. May 
I  deal with it? The provision of the Constitution to which he drew attention, 
namely, the proviso to 22(4)(a), in no way makes it obligatory on Parliament 
to provide a maximum. It may or it may not. In this case we are not 
provMing for the maximum for the reason which I indicated, namely that 
the Act comes to an end in a year’s time. The maximum which we are provid
ing for is not under (b) but \inder (a) of clause (7) of Article 22. The CiMisti- 
tution does not in the proviso say that a maximum shall be provided by Parlia
ment. All that it says is :

"Provided that nothin<̂  in thi:* suh riauae shall authorise the detention of any person' 
beyond the maximum period presrril>od by any law made by Parliament.”

This means that if there is a maximum period prescribed, then the detention 
shall rot extend beyond that. There is no provision stating that Parliament

 ̂ shall fix such a maximimi. If one looks at Article 22 (7), one will
3 P.M. reads “ Parliament may by law prescribe’ *. Therefore

♦he provision of a maximum is optional to Parliament. Parliament here wou^d 
prescribe it under (a), but it does not propose to prescribe it under (b) o f
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Article 22 (7) ior the simile reason that the Bill itself will come to an end in 
a year’B time and therefore no maximum is necessary to be provided for under
ih). ^

Shii Kamatb.: Does not the word “ may”  here have the force of “ shall” ?
Mr. Speaker: If there is any constitutional difficulty or classification required 

.over construction or interpretation, then such questions might be put. Other
wise, they become questions on merit. ^

Shri Tyagi: I wanted to know, Sir, whether this could be declared aa lUtfa 
vires.

MX. Speaker: He has already stated that it is not going to be i r̂eated aa 
ultra vires.

Shri A. P. Jain: If you will permit me, I would like to submit, and submit 
most respectfully, that the interpretation that all detention w .11 become illegal 
on the 1st April 1951 is not a correct interpretation. I just want to place my 
point of view before the House if you will permit me. If you do not permit 
me. I will sit down.

Mr. Speaker: I do not think that it is going to serve any useful purpose,
but if he can state it briefly, he may do so.

Shri A. P. Jain: Sub-clause (3) of clause 1 says:

“ It shall cease to have effect on the 1st day of April, 1961, save as respects things done
lor omitted to be done before that date.”

Now if a detention is ordered for a period of one year on the 31st March 1961, 
it will continue in force even after the 1st April 1951, for it will be ah act done

before the Act ceases to have effect.

The Attoimey-G^neral: May I explain the expression which the hon. Member 
has just referred to, “ save as respects things done or omitted to be done before 
that date” . That is a compendious expression which summarises what is found 
in regard to repeals in the General Clauses Act. We have got clauses in the 
General Clauses Act which define the consequences of the repeal of an enact
ment, but there is no provision in the General Clauses Act as to th^ effect of 
the expiration of an Act. Therefore it is necessarily when a law is made with 
the provision that it will expire on a particular date, to provide in the law itself 
the consequences of the expiration. It is these consequences which are provided 
for i)i tbe expression “ save as respects things done or omitted to be done” . That 
provision does not authorise fur her acts to be done under the Act after its 

•expiration. Nothing further can be done. Therefore no continuation of the 
detention after the Act has expired can be made by reason of this provision.

Shri Mammi (Bombay): I am sure the clarification given by the Attorney* 
General has removed some of the apprehensions entertained by Members of the 
House. Even putting the most favourable construction on the clauses of the 
Bill, it cannot however, be denied that it contemplates a far-reaching encroach 
ment on the rights of the individual citizen. In fact, the hon. the Home Minls- 
tfir has himself admitted that such an encroachment or curtailment is caU#d 
for by the circumstanced that have necessitated this measure. That being so, 
I think the fullest expression needs to be given to the very widespread feeling 
in this House that it is enacting this measure with the greatest reluctance and 
the greatest regret. This Parliament will lay itself open to the most serious 
ims’ccnstroction if that sense of reluctance and disquiet is not giyen adequate 
vq>resdan. In passing this Bill the House will be incurring a graye obligation
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to the ciidzenB of this country to see that nothing is done under this measure 
which goes a single inch beyond the needs of the case, and it imposes a simi
larly heavy burden on the shoulders of the hon. the Home Minister, shoulders 
which we all know are broad enough to take this unpleasant burden and 
wWch we all pruy will be strong enough to bear it. The hon. Minister has asked 
us to agree to a summary acceptance of this measure setting aside the various 
provisions in regard to procedure on account of a grave emergency, and I think 
it must be conceded that it is only in the face of an almost mortal challenge 
to the security of the State that such an action can be justified. Rather than 
deal with the various provisions and clauses of this Bill, I would therefore ven
ture a few observations very briefly on the nature and existence of the chaJlenge 
which wp are meeting by this measure and the best and most effective way of- 
dealing with this menace.

The hon. Minister has referred us to the evidence that is available and which 
has been published of the danger to the security of the State that comes from 
the Communist menace. 1 will not question the weight of this evidence. 1 
think the days are long past when there could be any serious question about 
the deliberate nature of that challenge to all ordered society, and on the basis 
of that evidence, published and unpublished, the hon. Minister has stated that 
there is a grave danger to the existence of the State and to society, that th& 
need has arisen to preserve the independence which we have only recently won, 
and that the basis of society is sought to be undermined by people with whom 
this measure is meant to deal. These are very grave and far-reaching state
ments, but I personally have no doubt that they are entirely warranted by 
the facts of the case.

Having said that I sympathise with the plea made by my hon. eollegue, 
Dr. Panjabrao Deshmukh, that the measure should be limited in its scope 
to the needs of the situation. I would venture, however, to differ from him 
in the plea that he has made that such limits should be geographical or pro
vincial. I venture to disagree with him, because not only is this threat nation
wide but it is world-wide, and therefore to try to deal with it in i)rovincial 
terms is to ignore its very nature. I do feel, however, that the scope of a mea
sure like this needs to be defined, to be liinit<?d, not geographically, but in rela
tion to the quarter from whi(*h the challenge comes. This Bill in fomi deals with 
any citizen of this Republic. It does not attempt to catagorise those people 
t<» whom it is meant specifically, and primarily, to apply. I think that 
need to limit it is there. The issue that arises is whether *)hose who 
want to destroy democracy should be given all the latitude and all the 
freedom that the civil liberties of a democratic constitution enjoins. That ia 
the real question— and I would not hesitate to reply that those whose creed or 
dogma it is to destroy the very foundations of democracy have no right to live 
and flourish so that they may destroy democracy with its own weapons. A 
dwnocratic society has a Vight'to deny those liberties to those who do not believe 
in their very existence.

If I may give the benefit of experience of what has been done in this direc
tion in a pirt of the world which is remote from ours, and where I had the hon
our to represent this country* I would cite to you the exai^^ple of the Consti
tution* and laws of the Republics of BrazU and Chile. They deal specifically 
with thifi matter and, I would submit, in a much desirable form. The 
CoDBtitution of the Bri^ilian Republic lays do\m that the benefits of the ConsH- 
tutiOD shall be available to all democratic parties, but shall be denied
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thoso who do not belieye in the principles of denaocracy, namely, the plurality 
of parties and the fundamental rights of the human being. Under that clause- 
of the Constitution, a law suit was framed before the supreme tribunal of the 
Brazilian Bepublic and that Supreme tribunal after hearing both sides, includ
ing the Communist Party of Brazil, came to the legal and judicial conclusion 
that the Communist Party of Brazil believed neither in the plurality of parties 
where it had power nor in the rights of the individual aS against State dictator
ship. It also found that the Communist Party of Brazil was a Fifth Column 
of a certain foreign totalitarian Dictatorship. Having established these 
judicial propositions all legal and civil rights have been denied to 
those who can be proved to adhere to this Party. In Chile, the posi
tion is somewhat different. There is no provision in the Constitution to deal 
with such a threat, but a law passed by Congress, called the Law for the Preser
vation of Democracy, has laid down that wherever any group aims at the 
seizure of power by force and believes in a dictatorship and not in the princi
ples of democracy, then such a group shall be denied all the benefits of the 
Constitution, and under this Law for the Defence of Democracy, Members 
of the Communist Party and their adherents are denied the rights to be elected 
to any public organization, whether Parliament, Municipality or Trade Union, 
and thousands of them have been struck off the electrol rolls under the pro
visions of this law. These laws are of a far-reaching nature, but they are taken on 
the basis of a principle against a proved menace. I feel that this Bill, which 
according to its authour is an improvisation meant to deal with an emergent 
situation created by certain factors beyond our control, can be replaced and 
should be replaced as soon as possible with a measure of a more principled 
nature, a measure which, apart from its being principled, can be explained 
to the people of this country, because I do feel that unless we can educate our 
democracy to the peril which it is facing and arouse it to a defence of their 
democratic rights, those who introduce this measure and those who pass it are 
liable to be misconstrued and misunderstood and public sympathy may be easily 
mflamed and public sentiment is liable to go to the side of those who are the 
enemies of democracies. This is what is actually happening today, and if I  
make this plea that this Bill should be replaced, it is not that it should be 
roplaced only at the end of one year, but if possible earlier with a measure 
which labels, isolates and points out the danger, which says from which quar
ter it comes and educates public opinion to that danger. Then I am sure the 
people of this country will rally in support of such a measure for the defence o f 
democracy. If such a measure does not point out where the danger is, if there 
is a failure to point out and label the source from which the mischeif comes 
then there is a danger that it will be misconstrued and the benefits will go not> 
to those who want to defend the law, but to those who want to subvert it.

We are apt to deal with the symptom and not the disease itself; we are apt 
to deni with innocent instruments and not with those who instigate and inspire 
them, and I think the time has come in the history of this country when an 
effort should be made to get at the source of the mischief and not to deal v.nth 
the symptom on the surface, to go deep into the matter and find out where
the inspiration for this disruptive activity comes from. I make this plea to the
hon. Home Minister that it wouM be greatly appreciated if this Bill, which iff 
a hasty improvisation, could be replaced at the earliest possible time by a weU 
conceived, well thought-out measure, which does not shirk the issue, which goes 
to the root of the mischief and which frankly takes its stand for the defence of 
democracy against totalitarian aggression from within or without.

Pandit Thakur Das Bhargava: I rise to support this measure. It would
rather look strange that I, who am so enamoured of the Fundamental Bighte-
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of the citizens of this country and who had fo u ^ t  so hard in the Constituent 
Assembly also in regard to them, am supporting this measure. Before giving 
the reasons for my support, I would take this opportunity of congratulating 
ttie High Court which has passed the order, which has given rise to this Bill. 
I am veiy glad that the High Courts in this country are behaving with no less 

^courage ^ n  the High Courts in the bureaucratic India did. The High Courts 
are a part of this Constitution and I hope that our High Courts will preserve 
the liberties which have been guaranteed by this Constitution. After 
congratulating the High Court for its part, let me congratulate the hon. the 
Mover of the Bill, for he has not allowed the grass to grow under his 
fact and has brought this BiU. I see some signs of haste in this Bill. I am 
not fully convinced of the utility of all the provisions in this Bill, but all the 
same I consider that this Bill is very well timed and should have been brought 
in as early as possible. I hope that before the end of this day, I will be able to 
congratulate myself juid this House also because we would have passed this 
Bill into law.

So far as the Bill is concerned, I do not see that all the provisions which 
Article 22 envisaged should be enacted by the Legislature have been brought 
into this Bill, for instance under clause (4) (a) proviso it is stated:

'̂Provided that nothing in this sub-claase shall authorize detention of any person beyond 
the maximum period prescribed by any law made by Parliament under sub-clause (b) of 
clause (7).”

VVe have not included any such provision in this Bill. I do not find any provi
sion which would answer the requirement of the proviso to 4(a). We have 
not provided in this Bill under this proviso what shall be the maximum period 

•of detention and that has given rise to all the legal arguments that have preced
ed and if we had provided that there would have been an end to all those
arguments. We must realize that this Bill is to remain in force only for one
year. I hope, when we enact a permanent measure in accordance with the 
provisions of Article 22 of the Constitution we shall provide for all matters 
and we shall look into the provisions of that Bill more carefully because there 
are certain other matters in this Bill which are to my mind not according to the 
spirit of the Constitution. All the same, we must realize that there is an emer
gency. So far as the emergency is concerned, there can be no two opinions in
this country. The emergency caused by the judgment of the High Court is
quite separate from the emergency which we find stalking in this country. 
This is a situation which is not emergency as envisaged in Article 352 of this 
Constitution which is a more serious affair. My hon. friend Mr. Kamath was 
speaking of the civil liberties and I have heard others in this House speak about 
civil liberties. Under Article 359 all the fundamental rights must remain :‘n 
suspense when the emergency is declared under Article 352. Thus this Bill is 
designed to avert that emergency. We do not want that emergency to overtake 
us. This is onlv intended to avert that emergency so that we may be able to con
trol the situation. By doing so, the emergency can be averted If it comes, 
we shall be ready to meet the challenge.

glut Kamath: I only wanted adequate safeguards.
Pandit Thalrar Das Bbargpiva: This Bill is an adequate safeguard if the 

emergracy should oome. If A e  emergency comes, where will the civil liberties 
•i)e? ^ e re fo re  let us try to meet the situation and avert the emergency. We 
know what has happened in Calcutta, we know what the Communists are 

what the other anti-social elements are doing. In view of that, Sir, 
1 this is a situation in which we should take com ^ e in both hands and
•do our duty manfully. T^e country expects from the Ministry and this House
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to tackle the situation and enact measures suitable to the occasion and in my 
opinion this Bill is calculated to secure the desired end during one year. In 
regard to the various provisions of this Bill, I do not want to.......

Shri R. K. Chaudhuri: May I know if this Bill has originated on account ofi 
an emergency which has arisen in this country under Article 362?

Pandit Thakur Das Bhargava: I am sorry that my hon. friend has
misunderstood me. If there 'vas an emergency, under Article 352 the whole 
Constitution would have been suspended under Article 359, Then there would 
have been no Fundamental E-ights. With a view to avert such an emergency, 
the present situation is sought to be controlled by this measure, so as not to 
allow such an emergency to arise ai:d if it did to overcome it. It is not so to 
speak an emergency measure. It is a measure which is designed to see that 
such an emergency does not arise and if it does to overcome it also.
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Sh^i R. K. Cliaudhuri: If this is to prevent an emergency by legislation.
Mr. Speaker: Let there not be any running arguments. The difficulty is

that some hon. Members are engaged in private conversations while an hon. 
Member is speaking and then they catch up certain things without the context. 
That is the difficulty.

Pandit Thakur Das Bhargava: I do not propose to go into detail with
regard to the provisions of the Bill. I want to touch only a few of them.

Objection was taken on the ground that the State Governments should not 
have been allowed to deal with the relations of India with foreign powers or 
with the security of India. There is ample provision under Article 258 in the 
Constitution itself. So far as the defence of India, the relations of India with 
foreign powers, the security of the State or the maintenance of public order are 
concemed they are matters of very great importance and in my humble opinion 
every State should have been allowed to deal with them and therefore it is buti 
proper that we have a j^rovision of this nature. Also with regard to sub-clause
(2) the sub-divisional magistrate and the district magistrate are only allowed 
to deal with parts (ii) and (iii) of this clause and not part (i).

With regard to Clause 12, if a Statute of a permanent nature came before 
the House I would not be disposed to allow the ‘maintenance of public order' 
to be contained in the classes of cases in which an Advisory Board is not to be 
appointed. At present the disturbance of public order and the security of tha 
State overlap each other and are one and the same thing and if public order 
is disturbed the security of the State is most likely to be disturbed in the preseni 
situation. Therefore in the present measure I do not raise the objection.

In regard to the powers of the Advisory Board, I feel that the powers are 
not plenary. Attempt has been made by the Attorney-General to justify that 
a person detained may not be entitled to be present in person. So far as the 
present provision goes the Advisory Board can certainly allow a detenu or his 
lawyer or legal representative to appear before them and represent his case. 
All that the proviso says is that the detenu shall not have that right. At the 
same time when I look through clause 5 I find that the material before tha 
Advisory Board will be very meagre. After all the grounds of detention will be 
there. Any representation which the detenu makes will be there. Further 
statements which the Advisory Board asks the Central Government to put 
before them will be there. I would have liked that this Board had been given 
the powers of summary enquiry in respect of matters placed before them. Ti 
is not an Advisorv Board in the sense that it tenders advice. Its orders will Ba 
“final. If in its opinion there is not sufficient cause for detention, the Central 
Government must release the person so detained. Therefore the powers of the 
Advisorv Board are certainly very plenary, because if that Advisory Board
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says ihere is sufficient cause the Central or State Government can confirm 
the detention for an indefinite period. In spite of what I  have heard from 
the Attorney-General mv view is that if the Board gives its opinion that ther«
Is mifficient cause for detention the Central Government can continue the 
detention for such period as it thinks fit. There is nothing to show that the 
detention shall end on the 1st of April 1951. Therefore when the permanent 
measure is brought before the House we shall enact suitable provisions and 
inTCst the Board with sufficient powers to do justice.

As regards clause 11 it would have been better if it had been expressly said 
that the report of the Advisory Board will be final. The words used in the 
clause are **may confirm the detention order and continue the detention of the 
person concerned” . If it had been expressly said that the Board’s report will 
be final it would have been better and the clause would be self-sufficient. We 
have to read this provision along with Article 22 and only then the meaning 
is clear. If we take it by itself it is not sufficient. But even if the present 
provision remains as it is, there is no harm and nobody will be misled by it.

With regard to the question whether an order passed on the 31st March, 
1951 will have no force on April 2, 1051, my submission is that the order will 
not die ipso facto as soon as the Act expires. In my humble opinion for one 
year more the person shall b^ kept in detention. There is absolutely no reason 
why the detention should cease. These words are not without meaning: 
“ It shall cease to have effect on the 1st day of April 1951, save as respects 
things done or omitted to be done before that dat-e” . If an order is passed 
before that date the order will be perfectly valid and will not die a natural death 
on the 1st April 1951.

Mr. Speaker: Under what law will it continue to have effect?

Shri Tyagi: And the convictions continue?
Pandit Thakur Da« Bhargava: Tn regard to convictions it is different:

the period is prescribed. But with regard to detention law the position 
absolutely different. I wanted to put in Article 22 of the Constitution that no 
person shall be detained beyond the necessities of the case and then it should b^ 
incumbent upon every (lOvernnient to see that no person is detained unless it 
is absolutely necessap^. This would have been a natural check. These words 
“ save as respects things done or omitted to be done”  are not moAningless.
I can quote an authority also, XXXI Allahabad, page 776. Under the Criminal 
Law Amendment Act there were many convictions and detentions. The 
detentions were continued, though the pending cases expired at that time. 
Therefore I submit that tliere is nothing under this law that all the effects of 
the law will be effaced as b o o h  as this la w  comes to an end. The principle is 
there to sustiu’n the effect of the orders made and unless there is a specific 
provision that detention shall cease with the Act, my submission is that 
detention is bound to continue. There is no reason why it should not continue.

I would say only one word more. Every day in every place one hears 
witicisms against the Government. People say that we are not having as much 
liberty as tl;«*y had before. Honestly speaking though people may have new 
ideas of liberty, there are the obligations of liberty, of our being citizens of the 
Bepublic and our duties and responsibilities have changed too with the advent 
ci the Bepubiio. It is no use indulging in criticism of the Government without 
reason or rhyme. This is entirely wrong. We must see that the tree under 
which we livo and prosper is not cut at its roots. Therefore, every person who- 
is Bot loyal to the State has no right to complain that his civil liberties are 

taken away when he sets mmself to subverl the security of tiie State. 
Unless he satisfies the obligations of citisenship what right has he to say tha#
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all the rights of civil liberties should be given to him while he chooses to indulge 
in criminal license. We must change our inentality towards the new Republic 
and it is in this light I say that public will receive this Bill with a measure of 
delight and satisfaction as this measure is only directed against those who seek 
to subvert the State and disturb public order.

Shri R. K. Cliaiidliuri: After a great deal of hesitation as well as with a'
heavy heart I rise to support this motion. If this Bill had not been sponsored 
by our Deputy Prime Minister, to whom we largely owe our liberty, if it had 
not come from the Cabinet of which the hon. Pandit Jawaharlal Nehru is the 
head, who is known throughout the world as the champion of liberty, I would 
have had a absolutely no hesitation in declaring this piece of legislation as a 

‘ “ black Bill” . (Inierruption).
1̂* * * Portion deleted under orders of the Speaker.]

The sum total of this Bill is this: For three months any person can be
detained and no reason need be assigned for his detention. If any officer— 
a sub-divisional Magistrate or a Commissioner of Police—detains him and if 
the officer says that the reason for the detention cannot be disclosed in the 
interest of the public, then that man, whatever may be his position, can be 
detained for a period of three months without his knowing throughout his life 
any reason for his detention.

Pandit Thakur Das Bhargava: The grounds must be communicated.
Sliri R. K, Ghaudhuri: The grounds need not be disclosed if it is against

the public interest. Who is going to say whether it is in the int-erest of the 
public or not? It is the officer who is detaining him. So the position which 
this Bill envisages is this that any person, no matter what his position may be, 
can be detained by a Commissioner of Police or a sub-divisional Magistrate^ 
and if the officer does not choose the reason there is nothing to force his hands 
to disclose it. That is the position envisaged in this Bill.

What is more, if this detention is for meeting a grave emergency I can 
understand it. But this detention can be for reasons stated in clause 3. Tliiff 
detention can be effected if the Central Government is satisfied with respect 
to any person that with a view to prevent him from acting in any manner 
prejudicial to the “ maintenance'of public order" it is necessary so to do. 
Maintenance of public order is an ordinary function of the police and the 
magistracy. No war has been declared up till now. No state of emergency 
has been declared. Even then we need not require this piece of legislation 
“ to maintain public order”  in tĥ ’s country. The term “ public order” , as we 
know from our experience, is a very lax term. This provision can also be 
applied if there is any disturbance in the maintenance of supplies and serviceef 
essential to the community. By this clause you are authorising the officer tof 
take action against any labour leader. This is an ordinary function for which 
legislation is already there. When services essential to the community strike, 
if the employees of a mill strike, then also you can bring in the provision of 
preventive detention. I submit that we should realise to what extent we are 
Roing by passing this piece of legislation as it stands. I would welcome this 
Bill and would invite every Member of this House to welcome it if it is meant 
as a preparation for a war, which is bound to come and which must come. I  
would understand that. I have just now received a wire from Dhubri, asking 
me to press on the Government the necessity of putting some regiment on the* 
Dhubri border because they are apprehensive of an attack from Pakistan. Thief 
morning I received another telegram from the Khasi Hills border where they" 
state that “ the Government of India is absolutely indifferent to the miseries 
and tortures and oppression which is being perpetrated on the people of Sylhet  ̂
from where a large number of refugees are coming.”  If the hon. the Deputy  ̂
Prime Minister will take us into his confidence and tell us that this is meanl^
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[iSJbri R  'K . Chaudhuri]
merely as a preparation for war then there will be absolutely no dissentient 
voice so far as this piece of legislation is concerned. But if it is intended only 
to put back into jail those men who, as a result of judicial determination, have 
been released and who are bound to be released by the orders of the High Courts, 
then I respectfully submit that this is not the kind of legislation that we should 

. adopt. This legislation must undergo substantial amendment before we can 
accept it. J3ut there is no time today either to think of amendment or to 
consider this JBill carefully.

Another point which I should like? to make out is that so far as the detention 
order of an officer is concerned it has to be submitted to the (iovernment under 
sub-clause (.‘J) of clause ‘5. But there is absolutely no |»rovision that the 
<jovernment may then and there cancel the order of detention which is made 
by an officer. There is of course a provision of revoking the order at any time 
by the State Government or the Central Government, but I doubt very much 
whether that order would come into play and authorise the State Government 
or the Central (lOvernment to pass an order of cancellation immediately on 
receipt, if they consider so fit, of a report from the officer concerned. ’

Then another very serious provision has been incorporated in clause 5 which 
empowers an officer to deport or send out a person, in respect of whom he 
passes an order of detention, to any place outside his territorial jurisdiction. 
By that a Sub-Divisional Magistrate of an outlying station can deport a person 
and have him detained in some place outside his territorial jurisdiction or even 
outside the State where he is passing that order, in this respect, clause 5 lias 
either to be deleted altogether or there should be some clear provision that the 
Sub-Divisional Magistrate or even the District Magistrate cannot pass an order 
to send the man away outside his territorial jurisdiction.

I also find an innovation in law so far a.s clause 6 is concerned. Ordinarily, 
supposing a man in respect of whom a charge is made cannot be arrested by 
warrant or he does not appear before the court, then when he is arrested or 
brought before the court, no additional punishment is inflicted on him for his 
not being produced before the court for so long. But here, for the mere fact 
.̂hat a certain notification has appeared in the Gazette, of which he cannot be 

cognizant at all, he will not only be detained for the period in respect of which 
the order has been passed, but he also becomes liable to criminal prosecution 
and conviction, ("onviction and sentence do not find a place in such emergency 
measures. The object of these measures is not to convict and sentence a man 
to imprisonment but to keep him out of harm’s way, and therefore no conviction 
actually takes place. But here, for the mere fact that a man does not appear 
before the court in response to a notice, or because a man cannot be produced 
in due time— may be thro\igh the inefficiency of your police—because of that 
be becomes, under this law, liable to conviction and imprisonment. That I 
mibmit is an innovation in the field of criminal law.*

Then, I am glad that our friend, the Attorney-General, has made it perfectly 
«lear that where there is a difference of opinion between the two members of 
the Advisory Board, then detention is not possible. I would have liked this 
point to be made further clear by a provision in this Bill itself so that there 
may not be any doubt in this matter. But I do not see the usefulness of having 
only two members on the Advisory Board because the two may disagree; 
particularly if they are doctors of law, they might disagree and the result will 
be that there will be no detention.

I perfectly agree with the vie\i-s expressed by my hon. friend Mr. Jain as 
filso by Pandit Thakur Das Bhargava, that clause 11 leaves great room for 
doubt. We here may be over awed by the opinion of the Attorney-General, 
but'there is no certainty that his opinion will be acceptable to the High Court 
jor the Supreme Court. Therefore, if really it is the intention of the Government
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that beyond March 31, 1951, there shall not be any detenu under the provisions 
of this Bill, that fact may be made clear so that we may be quite satisfied with 
regard to this point that, notwithstanding anything contained in this Bill and 
notwithstanding any interpretation that may have been made in the past of 
such provisions, no person shall be detained after March 31, 1951, as a result 
of any order passed under this Act.

Although it has not been stated clearly, I think it is clear that even though 
a detenu cannot claim the right to appear personally or the right for his legal 
representative to appear on his behalf, there will be nothing to prevent his 
appearing, or his legal representative’s appearing, if the Advisory Board or the 
Government desire to have him brought up for interrogation. I suppose it is 
perfectly clear that the Advisory Board can allow a legal representative of a 
detenu or the detenu himself to appear in order to explain the position before 
the Board or the Government or before the officer concerned.

Men are not infallible. There may be mistakes made by the Government or 
by an officer however highly placed he may be. So, in cases where a report is 
made by an officer to the Government or where an application is made on behalf 
of or by the detenu, if from the records it is clear, or if from reasons which are 
known to the Government or to the Advisory Board it is clear, that a man may 
be released on suitable personal recognizances, he should be released without 
further detention. Those points also should be made clear in the provisions 
of this Bill.

Prof. K. K. Bhattacharya (Uttar Pradesh): I rise to support this Bill. I
am one of the staunchest adherents of civil liberties and I would have been the 
last man to support this Bill if I had not been convinced, after listening to our 
Deputy Prime Minister, of the necessity for bringing this Bill. After he stated 
his reasons and the conditions prevailing in the country, which we are also, 
witnessing with our own eyes, T am convinced of the utility of passing this. 
Bill.

It is an undoubted fact that the civil liberties which we are enjoying are 
themselves the product of the law and those who endanger civil liberties, those 
who sabotage the State and want to bring about chaos and confusion in the 
country, put themselves outside the pale of the law. Under these circum
stances, we view with equanimity this Bill as it stands. The Bill provides 
sufficient safeguards, namely the constitution of Advisory Boards. With regard 
to the Advisory Boards which functioned in England during v/ar-time, there 
is abundant evidence on record that the Chairman of that Board worked 
so efficiently as to attract the admiration of all. Sufficient opportunities were 
given to the detenus to place their cases before the Board, and members of the 
Board were empowered to put questions to the detenus. Therefore, their civil 
liberties were not at all in danger. When persons of the rank of High Court 
Judges sit on the Advisory Boards, there should be no apprehension about 
justice not being done. During times of emergency, we know that in a country 
like England, where they have the Mag:ia Carta—one of the jewels which iŝ  
cherished by the judges and lawyers from time immemorial—even 
habeas corpus Acts are suspended. Necessity knows no low and the security 
of the Ship of the State must be kept on an even keel. I yield to none in my 
love for civil liberties. At the same time, civil liberties have their limitations.

Our newly won freedom cannot be jeopardised by those who want to commit 
int-entional sabotage. Such people are not entitled to any consideration at the 
hands of the State. We do not intend to ride rough-shod over their rights, 
because sufficient safeguards have been provided in the Bill. If they are guilty 
they will be detained; if they are innocent, they will be released. With these 
observations. Sir, I accord once more my full support to the provisions of the 
BiU. ‘
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0b ii TbnuOa Bao: rone-r

Shti Sidhva (Madhya Pradesh): On this side nobody has spoken.
Kr. Speaker: Order, order. It is the Government which is sitting on this

iBiSe. I find that the discussion has gone on pretty long, and no new points are 
coming up. I really do not see the necessity for a further discussion of the Bill. 
All the possible points have been brought out and there is practicably a repetition 
of the sftin.i arguments. However, I do not want hon. Members to carry the 
impression that I am stifling the discussion. They will avoid repetition, and 
state only the points. Shri Tirumala Rao.

Shri Tirumala Eao: I am grateful to you for having called
me, Sir, and I will take only a few minutes- to express my viewpoint
on the Bill. I was very much disappointed to see my hon. friend Shri R. K. 
vChaudhuri attacking this Bill. He called this Bill a “ Black Bill . 
I feel that the country is fortunate enough in not having Shri R. K. Chaudhuri, 
under the present circumstances, in charge of the affairs of the country. 
I  am quite sure our Prime Minister and Deputy Prime Minister
<jun be expected to handle the affairs of the country properly. Coming as Shri 
Chaudhuri does from the far eastern corner of India, which has been the 
hotbed of intrigue and trouble all along and which has given the greatest amount 
of hradache to the Central Ciovernment with regard to our security, I am fur- 
prised t.' see that he is not able to appreciate the salient features of this Bill. 
Hailiag from the southern Presidency, from the heart of Andhra Desha, which 
has been the scene of ( ’ommunist intrigue and bloody, daylight murders of 
innocent women and children by lawless political adventurers, I found it neces
sary U) stand up here and pay a tribute to our Deputy Prime Minister who is 
capable of taking charge of this country’s affairs and steering it through all its 
difficulties. I was a personal participant in the discussions that took place
on this clause in this Constituent Assembly. Every viewpoint was pressed on
that occasion, and with the fullest knowledge of the events in the country 
and absolute relevancy to the context, all these clauses were considered and 
incorporated in the Constitution. Therefore, today, when it falls to the res
ponsibility of the Central Oovernment to see that the spirit and also the letter 
of the Constitution is observ’ed in tlie daily administration of the country, nil 
of U3 are sure that these rights are being observed in this Bil) in consonance 
f̂ ’ith the safety of the country. Here are the relevant clauses that appear in 
this Bill, which refer to the defence of India, relations of India with foreign 
countries, the security of the country and the maintenance of public order. 
Wo should not forget that we have got both internal and external enemies, 
who are casting a green eye on our newly won freedom.

The Minister of Labour (Shri Jagjivan Bam): Green eye? Not blue eye?
Shn Tirumala Itao: Jaundiced eye, I mean. It turns green on account

of envy.
We have been seeing that many of the groups aad parties in this country, 

who were far away during the freedom movement, have suddenly developed 
a creat amount of patriotism for our country. They have started intriguing 
for }>cwer. They think that this newly won freedom, this newly won Swaraj, 
can be easily captured by some insurrectionary movement within the countrj* 
by some slogan or other. We have been seeing that band of friends called 
'•‘Communists** who owe their political allegiance to a far off country. They 
also see a fruitful time for intrigue and for the creation of mass troubles, with 
a view to capturing power. With regard to external troubles, our erstwhile 
friends* the Pakistanis, are still living in a fool’s paradise by l;hinking that they 

eau create trouble and somehow grab more land than they have already got.
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If we look at the situation as it exists today in East Bengal and the slogans 
4ind the widespread anti-Indian and anti-Hindu progaganda that is being carried 
on by the Pakistan Press and Pakistan Eadio, we can immediately realise how 
our borders have to be guarded very carefully against these intriguers. Even 
the Foreign Minister of Pakistan could not resist putting out a canard that his 
life is in danger. He allowed that Jiie to go round the whole world, giving the 
impression that some Hindus were intriguing against the precious life of this 
great m an! After the mischief has been done, he comes out with a denial that 
he is not aware of any such thing. That is the usual tactics of our Pakistani 
friends. They think that this falsity, calumny and propaganda will pay them 
in the end. But they will not pay them, because India is strong enough and 
powerful enough not only to ward herself off from external danger, but also to 
see that internal security is maintained and our ill-meaning friends are taught 
a lesson. Our Government is powerful enough to see that hiw and order is main
tained and that the large mass of people who inhabit this country are able i:o 
pursue their peaceful avocations undisturbed by a few' murderous adventurers. 
After all, there are only about 3000 to 4000 people today under detention. For 
ensuring the security of 33 crores of people, I ask you, is this number too much? 
In view of the disturbed conditions and the persistent plot that is being carried 
on by— a friend suggests ‘ "gangsters” ,— I would say bv these people,'this Bill 
IS absolutely necessary. From the Telugu area, which'^you know is one of the 
most disturbed areas on the Hyderabad border, even today, even yesterday, 
even four days ago, we received news that Communists are going about, armed 
with sten guns and in military uniforms, in broad daylight and murder people. 
They have been carrying on their depredations into the open country, even in 
the delta area some ten to fifteen miles from a big place Jike Vijayawada, 
rherefore, it is necessary that Government should enjoy the fullest confidence 
of the Legislature. I know what civil liberty means. But we should not allow 
crimmals to have civil liberty. That is what we should remember. We can- 
rot allow them, in the name or civil liberty, to play havoc.

[P a n d it Thakur D as B h arg av a  in the Chair]

I had occasion in another place to draw the attention of our friends in regard 
to this matter. Government servants, retired Judges of the High Court and 
other such people go about the country, using the most intemperate and violent 
lang’jage against the Government of the day, telling the people that their (uvil 
liberties are at stake. It is the responsibility of this, therefore, to see that 
om  newly won independence is not jeopardized by these mischievous elements. 
We should strengthen the hands of our Deputy Prime Minister, our Prime 
Minister find our Cabinet and see that their services result in fruitful endeavour 
and gloiious prosperity for the future of this country.

Pandit Balkrislina Sharma: I am really sorry that some words escaped me
during an interruption when Mr. Chaudhury was on his legs which gave Mr.

Chaudhury some pain and I have no hesitation in expressing my regret 
 ̂ to Mr. Chaudhury and offering him my apology. As a matter of fact '  

when he began talking rather tall and as I thought, through his hat, which he 
has not, by calling this Bill a black Bill, then I somewhat lost my patjence. 
Imagine the condition that he put for not calling it a black Bill. The condition 
was th.'it as this Bill was sponsored by our Cabinet and as the hon. the Deputy 
Prime Minister is in charge of it therefore he would not deign to call it a black 
Bill. It was that sort of mentality that upset me and I thought a man of bis 
experience should not have offered such intemperate criticism in regard to 
this Bill. For that reason alone as I said I was a little put out and that 
remark escaped me for which I am very sorry.
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[Pandit Balkrishna Sharma]
So far aB this Bill is concerned, I am grateful to my friend Pandit Mahavir 

Tyagi and to my another friend Shri Ajit Pershad Jain, for whose forensic 
abilities I hav3 very gi’eat respect, for pointing out certain lacunae in this Bill 
and for also drawing the attention of the House that some of the clauses of 
this Bill are not in consonance with the provisions of the Constitution. It was 
pointed out by both these friends that clause 11 of this Bill is not in conformity 
with Article 22 of the Constitution. Their contention was that this clause
11 doee* not put any time-limit on the det-ention of people when that detention: 
is erdorsed by the Advisory Board and according to them this is against the* 
spirit as also the letter of Article 22 of the Constitution. It was pointed out 
that clause (4) of Article 22 of the Constitution lays it down that “ No law pro 
viding for preventive detention shall authorise the detention of a person for a 
longeir period than three months imless an Advisory Board consisting of persons 
etc. etc. rej)orte<l that there is in its opinion sufficient cause for such detentio'i.”

And then the proviso says:

“ Provided that nothing in this sub-clause shall authorise the detention of any person 
beyond tho maximum period prescribed by any law made by Parliament under sub clause 
(b̂  of clause (7 )/’

My submission is that this clause and this proviso did not militate against 
clause 11 of the Bill. Clause 4 of Article ^2 sub-clause (a) authorises the deten
tion of a man for an indefinite periocl, i.e., the Constitution in itself gives the 
right to Government to detain a man if his detention is also at the same time 
endo»‘R*»d by the Advisory hoard for an indefinite period. Having given that 
right to Government it w\‘\s realised that that indefinite right given here should 
not be of such a iuiture as would deprive Parliament to prescribe any tinje-limit 
and therefore this proviso has been added, thereby authorising Parliament if 
it so desire?, to provide for a time limit otherwise of course, the power is there. 
Therefore this proviso is only in the nature of a limitation of the power given to 
Government as also in tho nature of authorising Parliament to fix a time-liiriit 
and therefore it cannot be said that this proviso in any way militates against 
chuwe 11 because clause 11 also in conformity with sub-clause (a) of clause (4) 
of Article 22 gives power for detention for an indefinite period to Government, 
Theiefore I beg to submit that when they were interpreting this clause in the 
manner in which they did, they were not seeing the very obvious point involved 
in it that this proviso does not make it obligatory on the part of Parliament 
to enact a law limiting detc^ntion period nor does it in any way take av.ay thê  
powi3? which the Constitution itself has given to Government for an indefinite 
period of detention.

Then again it was pointed out (luring the discussion that clause (7) of Article 
22 of the Constitution was not kept in mind when this Bi)l was framed. My 
submission is that it is not so, that the criticism that has been directed against 
thf) Bill on this ground, is not sound. If you will see clause 12 of this Bill you 
will find that both the things which clause (7) of Article 22 wants Parliament 
to do have been provided for. It provides that any person detained in any o f  
the following ejasscs of cases or under any of the Allowing circumstances may 
be detained without obtaining the opinion of an Advisory Board for a penod 
longer than three months—and mark it here, here is the thing where maximum 
period has been provided for—but not exceeding one year from tho date of 
detention order, namely, where such person has been detainer! with a view 
to preventing him from acting in any manner prejudicial to:

**(») tht defence of India, relations of India with foreign powers or the secaritv o f  
India; or ‘

(b) tbe secarity of a State or the maintenanoe of public order."
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Here the Bill itself provides for the maximum period of detention and also 
provides for the circumstances under which and the classes in which a person
may te  detained for a period longer than three months as provided in clause
(7) of Article 22. Therefore, on this ground also, the criticism that has been 
level (ed at the various clauses of the Bill does not seem to me to hold v»̂ ater.

Another thing which was brought out by some of my friends, Dr. Panjabrao 
Deshmukh in particular, that the scope of this Bill must be circumscribed, 
seems to me to be not only impracticable, but harmful. None knows better than 
my friend Dr. Panjabrao Deshmukh the conditions which prevail in various 
provinc?.-} in this country. It will be inadvisable, to say the least, that the 
scope oi this Bill should be limited to certain geographical entities of our Indian
Union. We have got troubles in Bengal; in Assam there is trouble; as my
friend Mr. Tirumala Rao pointed out, in the Madras State trouble is brewing; 
in the Hyderabad State there is trouble. Under these circumstances, it will 
not be advisable, practicable, or feasible to limit the scope of a measure like 
this. ]\Iy grouse against the Government is that they have brought this 
measure of a limited nature applicable only for a limited period. Therefore, 
along with my friend Shri Masani, I make a special request to the hon. the 
Deputy Prime Minister to bring in another measure by which a legislation of 
a permanent nature might be put on our Statute Book.

Much has been said about civil liberties. But, we must not forget v/hat the 
Fath(‘r of the Nation said about civil liberties. When some people approached 
him and talked to him about civil liberties, he said, “ But remember, civil liber
ties are not criminal licence” . Here, in our country, there is a group of people 
who have taken the law into their own hands, who do not respect your law, 
who d3 not regard your order of society as desirable and therefore are prepared 
to sabotage the State and to subvert the society and all the plans that you inako 
for well ordered social progress. Therefore, my submission is that on that 
ground we should not hesitate to place this Bill on the Statute Book at least 
for one year. I wish it could be a permanent measure, because, the times are 
difficult and I do not think within this year the troubles of the hon. the Deputy 
Prime Minister will end. I therefore submit the advisability of bringing in a 
legislation of a permanent nature on the lines on which the present legislation 
is based.

Some hon. Members: Closure, closure.
Some hon. Members: No, Sir.
Mr. Chairman: So many persons are anxious to speak; there are others who 

want the closure to be put. I will allow only one more speaker. Mr. Bamnath. 
Goenka. •

Shri Sidhva: Nobody has been called from this side.
Mr. Chairman: I have already called one gentleman on this side.
Shri Goenka (^Madras): I rise to support the Bill with all the emphasis-

I can ccmmaiid. It is unnecessary for me to go into the question whether the 
Constitution provides for a particular measure or not. That would be for the 
courts to decide. So far as I am concerned. I have to ro into the question 
whether the exigency of the situation demands a particular measure. I say 
that the exigencies of the present situation demand this particular measure and 
the earlier we enact it, the better. I am sure by this evening we will have this 
Measure put on the Statute Book.

But. then, the point arises—and, in fact, some of my friends have been say
ing if—_that the Bill may be ultra vires in certain respects and may not be- 
ultra vires in certain other respects. A previous ruling of the Chair has boen'
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that so far as this House is concerned, it is not concerned with the question 
whether a particular enactment is 'ultra vires or not and that it wijl be for the 
courts to decide whether it is so or not, and that so far as we are concerned, 
we have to meet the exigencies of the situation. This legislation is in a way 

:a hasty legislation but the exigencies of the situation demand it.

I have only one point to make: I will not take very much of the tiiae of 
the House. So far as this Bill is concerned, under clause 3, there are three 
categories: (i) defence of India, relations of India with foreign powers, or the 
security of India; (ii) the security of the State or the maintenance of public 
order; and (iii) the maintenance of supplies and services essential to the com
munity. 1 find that the third category only comes under the supervision of 
the Advisory Board and except to the extent of maintenance of supplies and 
services essential to the community, all other cases cannot go before the 
Advisory Board as the Bill now is before us. So far as defence of India is con
cerned, there can be no two opinions that we want this clause. But, I do not 
know why the words, "‘relations of India with foreign powers*', have come into 
it. So far as relations with foreign powers are concerned, I do not know why 
it is necessary to enact just at present. In fact, the relations of the Govern
ment with foreign powers are very friendly and where they are not friendly, 
it will be perfectly legitimate for the people even to comment unpalatably 
upon the activities of foreign powers. This Bill takes away the right of the 
effected person, the person who has been detained, to go even before the 
Advisory Board if he adversely comments upon the relations of India with 
foreign powers. You will see that in clause 12 of the Bill, along with the de
fence of India, relations of India with foreign powers, have been included 
Unless we were wholly transferring entry 9 of List I of the Constitution which 
denis with “ preventitve detention for reasons connected with defence, foreign 
affairs, or the secu»-ity of India” , I think the inclusion of foreign affairs in clause
12 î  nbsolutely unnecessarv. What I would like to impress upon the hon. the 
Home Minister is this. So far as the relations of India with foreign powers 
are concerned, this should not find a place in clause 12 of this Bill; because, for 
commenting upon a matter which deals with the relations of India with foreign 
poweis, you are not only liable to be detained, but you lose your right of sub
mission before an Advisory Board. I can undei*stand a person, under certain 
circumstances, being detained for commenting or writing or speaking or doing 
any other thing which embitters the relations of the Government of India with 
any other foreign power. But, once he is detained, he must be given the right 
to submit his ca-e before the Advisory lioard. The Advisory Board must 
examine his ease and then decide whether he is liable to be detained or not. 
Here U a blanket order in clause 12 that if you do anything which would embit
ter the relations of India with any foreign State, you will not only be detained, 
but yo 1 will bo phut out even from submitting your case before the Advisory 
Board. This is really a hard case and I submit no emergency has arisen in 
regard to this. I am sure that this very important aspect of the question will 
be borne in mind by the hon. the Home Minister and when, as I am siu^ he 
will, he revises this Bill in due course, he will take this matter into considera
tion and see that so far as the relations of India with foreign powers are con
cerned, it is removed from clause 12. If necessary, it may be kept in clause 3 
of the Bill, but certainly not in clause 12 because it deprives even the right of 
eubmittin® the case before the Advisory Board. Sir, you will appreciate that, 
80 fai as the Constitution is concerned, it provides that only in very very grave 
emergencies you can prevent the Advisory Board coming into play. In overy 
oUier case yoa have to put the case before the Advisory Board and it will take a 
decision whether a man has to be detained or not. " it  is only in exceptional 

•woumstaDcea that the right is given to the executive to decide whether the
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xnattei should go before the Advisory Board or not. So long as the conimunist 
menace is there in this covintry, there is not a soul in this country, man, womaii 

or  child who will not support the proposition that the earlier it is nipped in the 
bud the better.

Now I would only draw your attention to what I may call the Hitler menace 
and there are also Goebbels who carry on propaganda against India. TKere 
are Hitlers and Goebbelses next door to you. In reply to that propaganda 
if somebody here says something in regard to the atrocities committed next 
door, those Hitlers and Goebbelses will say: “ We do not like this hampering 
the relations betvveftn our two countries. See what your press says about us’ *. 
In that situation, I would like to see that the press of this country and the 
people of this country— 1 do not differentiate between them— are not robbed of 
their right to speak out their mind in regard to foreign relations of India as 
long as such views do not endanger the security of this country. Even when 
a person crosses the border and commits an offence, he should be detained only 
after getting the opinion of the Advisory Board. •
'^S liri Syamanandan Sahaya (Bihar): Before the hon. the Deputy Prime- 
Minister replies to the debate, I want to mention one point for clarification. 
There is a provision that an order made by a State Government can be revoked 
by th3 Central Government. I do not understand the implication of this, 
because, after all, the State Governrijents are run by one party and it is possible 
for the Central Government to get the State Governments to revise their order. 
That being so, is it necessary to have this power for the Centre, to revoke an 
order of the State Governments? I refer to sub-clause (b) of clause 13.

Sardar Patel: S’r, I am glad that the emergency legislation which I had
to bring before this House has been generally well received and the emergency 
and the importance of the Bill have been recognised and have met with the 
general support of this House. I am also glad that the Bill has met with
careful criticism, because when the liberty of any citizen is sought to be taken
.away by a Bill, :t should be carefully scrutinised and the necessity for it should 
be proved beyond doubt.

One of the hon. Members of the House said: ‘ I support this Bill with a 
heavy heart.' While supporting the Bill with a heavy heart he made some 
criticisms and one is left in doubt as to whether his criticisms
were made with a light heart or a heavy heart. He read a tele
gram whicli he had received from his State. I do not know whether he appre
ciated the seriousness of the contents of that telegram from the State from 
which he comes. Being largely engaged in Parliamentary activities far away 
ii-om his State, he is probably not aware of the conditions there and the fc?tua- 
tion there. But, if in any State there is necessity for this sort of legislation, 
it is in the State from which he comes. As I said, he is probably not ‘icquainted 
with the situation there, as he is far away here engaged in more important 
activities. I have sympathy for the people who ere in charge of the adminis
tration of law and order in that State. He says: ‘What is this law and order?
It is the business of the Police to manintain law and order’ . I consider it a 
very light-hearted remark. It is the business of the Police to maintain law 
and order, but it is the b’.isiness of this House to see that the agency through 
which W3 have to keep law aud order is not put to such a strain that it would 
break down completely. It is not a pleasant task to bring in a Bill of this 
kind in this House immediately after freedom and the Republican Constitution 
has been adopted. .

Now, perhaps Members are aware that I know more than anybody else 
what the mental attitude of a detenu would be w hen he is arrested in the middle 
of thj night in his sick bed and again when he is in detention when manv of

PREVENTIVE DETENTION BILL 909



[Sardar Patel] .
hiB dear relations die in this country or outside this country and when their' 
dead bodies are brought back and he is not released even for cremation by the 
imposition of such conditions that the detenu declines for the honour of hia- 
country to go out. So, when this legislation is brought in, it is not done with 
a light heart* 11 is done with a heavy heart. When responsibility is placed 
oh one to keep law and order and safeguard the liberties of millions of people, 
for the protection of that liberty and for the fulfilment of that duty one haa 
to take actions which are most detestable. But to call this measure as a black 
Bill is I consider a very light-hearted comment to make. There are occasions 
on which there may be room for himiour, jokes and laughter. But I assure this 
Hou.^e that I have passed two sleepless nights when I was asked to take up 
this measure. The States have sent frantic messages and I have sympathy for 
them. When foui hundred or five hundred people are let loose in a State, the 
problem of maintaining hiw and order there becomes very difficult. The whole 
of the city of Calcutta is on strike. Why? J^ocause some people distributed 
leaflets on what is happening in East Bengal. Who is to support this Govern
ment to keep Jaw and order there? Am I to allow hundreds of detenus to be let 
loose in the city of Calcutta day after tomorrow?

Now, who are they? I will give you one or two quotations from the pam
phlet which has been issued by the Home Ministry of the Government of India 
which you probably must have read, but such things are easily forgotten. It 
snys: ‘

**liiHiruction8 isaued to the members of the Party are :
Obfterve hartal. Strike in factories. Take out proccs.sions. Disobov orders under

Section 144. Stop the movement of tlie Police and Military by blockading the roads. Set 
fire to Government bnsea and British-owned tramcars. Set fire to the whole of Calcutta and 
the whole of Bengal” .

While for other places it says:
, ''Assault the reactionary Congress leaders severely. Set fire to Congress offices, the 
Centres of reaction and bla(k-marketing. Attack the houses of the Ministers. Create chaoa 
there. Attack the jail gates and rescue our brethren who have been weakened owing to the 
loss of blood ’ ,

I am only reading these two extracts. I do not want to take more time of 
the House. I want you to read the whole pamphlet carefullv. After this
pamphlet was issued, you must have noticed that there has been a regular
conspiracy and instructions have gone round all over that they should simultane
ously create trouble in all jails and try to get out. Som e'oi my friends ask 
me as to what will happen about these detenus in jail when the Act expires. 
Even before the period of di*tention expires, they know how to break open the 
jails and get awny. They do not want any advice from you. They know hoŵ  
to take care of themsejves. I^t us take care of the people, of the millions of 
people, who are not able to take care of themselves. Therefore I have brought 
this measure before the House. This is in order to help those people who are 
hi charge of preserving the liberty of the millions of people in this country in 
the various States where, through no fault of theirs, these difficulties have 
arisen. Now' the suddeti disclosure of constitutional difficulties brought to our 
notice made it necessary for us to come here at once. Officers from the States  ̂
bave .oonie here w’ith this request from the Ministers to help them in some way 
immediately. Otherwise they would find themselves in difficulties and they 
would not be able to preserve law and order. It is no use saying the Police is 
there to preserve law* and order. We are here to preserve law' and order in the 
whole country and if we fail in our duty to help those people, it will be our 
funltt not their fault. Therefore this measure has been brought befoie the 
House.

Mr* Kamath talked of some criticism of the High Court of Botnbay against 
ike GoverDxnent of Bombay in regard to some detention. 1 do not know what
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is the rele^^ancy o£ that criticism here. I would have answered him if I had 
iseen the relevancy of the case. I have the greatest respect for the judiciary of 
this land which is the protector of the liberty of all of us and therefore we are 
bound to support and respect their criticisn). It is no use quoting at random, 
vague criticisms which are irrelevant absolutely to the passijig of this BiU. 
Therefore 1 am not able to answer him, but I assui’e this liouse that any criti
cism from any judicial quarter will have the greatest weiglit given to it by 
tht States as well as by the Central Governmen.t.’

Some point has been made about the wording in some of the clauses about 
detention which would lead to embitterment of relations with foreign countries. 
We have taken the w’ording from the categories of cases for which detention 
can be made from the Co.nstitution itself and we have divided it into two parts. 
One is the category where these detenus can be kept for three moriths and after 
rJiat they can be kept for a further period if the Advisory Board agrees. In the 
second category we have taken others. As has been pointed out by my friend, 
Mr. Masani, this Bill is brought in to meet an emergency. It requires to be 
closely examined whether a better substitute of a more or less permanent nature 
based on specific principles can be brouglit m or not. 1 do not know the real 
position of the country about whose legislation based on principles he madfc 
som.j quotations. Our country is a huge country. The reference that he made 
A\as to countries where perhaps there are not so many castes, creeds, religions, 
communities and so many parties. You must judge this measure not from 
your past experience of detention of yourselves. You must see that all parties 
who want to go to the polls have freedom. This is a democra.tic country now 
and any party that wants to take advantage of democratic institutions or demo
cratic organisations or to come into the Government by democratic methods, 
:s (^uite free, but it will be an evil day if this Government allows the democratic 
freedom to go to the polls to people who want to destroy democracy by violence 
and disruption. We will not do it. Take the Communist Party in England. 
What are they doing? They fought at the polls. They can do so here. Do the 
British Communists take to violence of this nature? Do they remove rails? 
Do they dislocate communications? Do they set fire to public property? Do 
they attack the warders in jails and kill them? Do they attack the police? 
Here even Ministers and hon. Members are not beyond their contemplation or 
their range. When you say that civil liberty should not be interfered with, 
1 will endorse it. I appreciate what is civil liberty, but I hate criminal liberty 
to commit criminal violence against innocent people, and therefore I am taking 
every precaution to guard the liberty of innocent people. That is my sacred 
duty and it is yours to share that duty. Therefore I have brought in thia 
measure.

!My friend. Dr. Punjabrao Deshmukh, says that we should localise this 
Irouble. It is not localising the trouble. The solution that he suggests ig that 
M  persons who have gone underground, all detenus and all those who may be 
released and may go underground should be localised and that we should pro
vide them with some colony or some province where they can freely conspire 
And commit these acts. '

[M r . Speaker in the Cfeair]

That is not my task. I cannot do that. If he thought that Berar 
might be the venue for that, we shall consider that question but his 
iife will be not one day’s purchase. So we have provided this after careful 
consideration. This is a measure which is really a concentration of the pro
visions of all the security acts which are functioning in the States. I have 
quoted in my speech while moving this motion that these acts, security mm- 
fcures are attacked on all sides b^ause they are not in consonance with the 
^Constitution that we have passed and therefore, we must put it in line with
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the Constitution and remove the defects. The other alternative is to get the. 
President's order to declare an emergency in India. Can we do that? It would 
be very bad, the psychological effect would be bad and it is not necessai-y at 
all. Therefore, this is the minimum evil which is necessary for the protection 
of liberty of millions of people and I am ^lad that you have supported this 
measure.

Mr. Speaker: The question is:
“ That the Bill to provide for preventive detention in certain cases and m a^rs connectedi 

therewith, be taken into consideration.’*

The moiion was adopted.
Mr. Speaker: The question is: '

*‘That clause 2 stand part of the Bill.’*

The 7Notion was adopted.
CAauee 2 was added to the BiU.

Shri Kamath: I will move the four amendments in my name.
Mr. Speaker: The first two may be left to the draftsman as they seem ta 

be more u substitution of article ‘ a’ and ‘ the’ .
Sllri Kamath: My amendments are intended to bring the clause into line

^ith the Constitution as it is before us and also with the Statement of Objects
and Keasons in the I'Sill.

Mr. Speaker: It may be left to the draftsman.
Shri Kamath: I do not press it.
Mr. Speaker: He may move the other two amendments.
Shri Kamath: I beg to move:
( i ) “ ’!hnt in sub claiisc (2) of i lause 3, the words ‘or Sul Divisional Magistrate* be

omitted.'’
(ii) *'That in sub-dause (3) of clause 3, the words ‘Sub-Divisional Magistrate’ be- 

omitted.”

Before iuneli I referred briefly to the necessity as to why this power should 
bi- vested only in District Magistrates and not in subordinate Magistrates. I 
think measure of this nature whicli has been described even by the hon. 
Home Minister as an emergency legislation must have adequate safeguards 
against the encroachment of the liberty by the executive. I do not for a 
moment contend that the liberty should not be curtailed or even completely 
abrogated ii necessary, but the point that I am making out all the time is that 
we must provide adequate safeguards against the abuse of powers by the execu
tive. I for one feel that this power that is contemplated here in this clause 
should be vested only in the District Magistrates and not in subordinate 
Magistrates.

Mr. Speaker: Amendmente moved:
(i) **That in sub-clause (2) of clause 3 , the words ‘or Sub Divisional Magistrate* be 

omiltea.’ ’
(ii) “That ia sub clause (3) of clause 3, the words ‘Sub-Divisional Magistrate** be 

omiUta.”
PaM? I do Dot aĉ êpt the amendments because there are manj 

fdaeee where the Sub-Divisional Magistrates, for instance in Madras and oth€r
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places, are in full charge of the districts. There are no District Magistrates 
there and these Sub-Divisional Magistrates after detention of persons may have 
to report to the Government. Therefore, there is no reason for accepting the 
amendments.

Shri Kamath: May I ask whether there are any Sub-Divisions anywhere in 
India whern the Sub-Divisional Magistrate does not exercise the powers of an 
Additional District Magistrate when he holds independent charge of a Sub
Division. So far as I know.......................

Mr. Speaker: The hon. Member made that point already in the morning, 
The question is:

(i) “ That in sub-clause (2) of clause 5, the words ‘or Sub-Divisional Magistrate’ be 
omitteJ.”

(ii) “ That in sub-clause (3) of clause 5, the words ‘Sub-Divisional Magistrate’ be
• omitted.”

The motion was negatived.
Mr. Speaker: The question is:
“ That clause 3 stand part of the Bill.”

The motion was adopted.
Clause 3 was added to the Bill.

Clauses 4 to 7 were added to the Bill.

Shri Kamath: I beg to move:
“ That in sub-clause (1) of clause 8, the words ‘whenever necessary’ be omitted.”

The sub-clause reads as follows:
“ The Central Government and each State Government shall, whenever necessary, consti

tute one or more Advisory Boards for the purposes of this Act.”

When we mention specifically in the sub-clause that we are setting up the 
Advisory Boards for the purpose of this Act, it is wholly unnecessary, in my 
humble judgment, to add the words “ whenever necessary'*.

Shri T, T. Krishnamachari: If there are no people in detention?
Shri Kamath: The point I was making was that the sub-clause makes it 

clcor that the Board will be appointed for the purpose of the Act. If the pur
pose envisaged is not ^oing to be fulfilled by the Board, why say “ whenever 

> necessary’ ’ ?

My second amendment is more substantial than the first. I beg to move:
“ That in sub-clause (2) of clause 8, for the words ‘two persons' the words ‘three persons’

' be substituted.”

If we want to constitute the Advisory Board in such a manner that we 
wish to be fair and just not merely to the detenu but also to the opinion and 
the report submitted by the Advisorj' Board we must see to it that luch a 
contingency will not arise wherein there may be disagreement between two 
members of the Board. As it is the Board wili consist of two members. The 
Attorney-General has told us that by opinion is meant the opinion of the entire 
Advisory Board. I hope that in every case the members will submit a unanl- 
nious report but you can never tell what may happen in human affairs and, it is 
always right for wisemen to provide for contingencies when difference of opinion: 
^ay arise. Even in the Constituent Assembly the members of the Drafting 
Committee were not always at one on various matters. Dr. Ambedkar iŝ
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smiling approvingly as if he agrees with what I said. I suggest that it would be 
more proper and more in consonance with the spirit of the Constitution and 
the particular Article under reference, Article 22, if the Advisory Board were 
constituted of at least three persons. (Interrupiion) My friend Mr. B. Das asks 
who will have the casting vote. The casting vote at present will be with the 
Government. That is a moot point. If the Government has the last word 
in the matter it is farcical to have an Advisory Board where its opinion will 
not be mandatory or obligatory. If unanimity of opinion is there, well and 
good but if it is not, you must provide for the majority opinion of the Board to 
be binding upo»i the Government.

Mr. Speaker: Amendment moved:
(i) “ That in sub-clause (1) of clause 8, the words ‘whenever necessary’ be omitted.’*

(ii) ‘ ■''I hat in sub-clause (2) of clause 8, for the w’ords ‘two persons’ the words ‘three 
persona’ bo substituted.” ^

Shri Tirumala Rao; Tn the explanation given by the Attorney-General he 
said that when there is difference of opinion l)etween the two judges their judg
ment caimot be taken to have approved the detention.

Sardar Patel: The order automatically falls according to the Constitution.
Shri Tirumala Rao: In effect the Board has not functioned.
Sardar Patel: The lioanl has functioned.
Mr. Speaker: The point is clear. In case the two judges do not agree, there 

is no concurrence with the proposal of the Goveniment and therefore automati
cally the order will fall through. It will not be confirmed.

Shri Tirumala Rao: Therefore there is danger of the purpose of the Govern
ment beino defeated at times. My suggestion is either it should be one or 

three judges. My suggestion may or may not be accepted.
Sardar Patel: The removal of the words “ whenever necessary”  would mean 

that even if there are no <letenus the Board should be formed. On the con
trary an amendment is neeessary only when necessary and this amendment is 
absolutely urnecessary and therefore I oi>pose it.

As regards the other amendment, as the Attorney-Generai explained there 
is no necessity for expanding the Advisory Board. Because if the Boanl is 
formed of two members and if the two disagree, then there is no basis on which 
the order can sflmd according t<̂ the (Constitution itself. Therefore automati
cally the order falls. So what the hon. Member wants is again unnecessary.
It will put the Government to the additional expense on the third member and' 
put the detenu to the trouble of convincing three persons instead of two.

Shri Kamath: I beg leave to withdraw the amendments.
7/ie oniendpnents were by leave wittnlraivti, " ,
Shri Venkataraman (Madras): There are already some Advisory Boards func

tioning in Madn^s. Many of these Boards consist of five persons. A judge 
presides over it, the Advocate General, the Public Prosecutor and two ?ion-offi- 
oials ace members of the Board. If the statute provides that every such Board \ 
shall consist of only two persons the probabilities are that the non-ofl5cials will 
be eliminated and it rouse criticism in our province on the ground that what 
had l>een vouchsafed under the old Act has been taken away after the Republic.
I am only submitting this. I suggest that if it is acceptable to the hon. Minis
ter the words ‘ not less than two persons’ may be used in Sub-clause (2) of 

-clause B
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Sardar Patel: Wbat is proposed is consistent with the Congtitution. There 
will be two members, one will be an official and the other a non-official.

Mr. Speaker: The question is:
'*That claase 8 stand part of the BilL”

The motion was adopted.

Clause 8 was added to the BiU.

Sardar Patel: I beg to move:
“ That in clause 9, for the words ‘dat6 of the order’ the words ‘date of letention ander

the order’ be substituted.”

Mr. Speaker: The question is: •
“ That in clause 9, for the words ‘date of the order* the words ‘date of detention undflT 

the order* be substituted.”

The motion was adopted,

Mr. Speaker: The question is:
“ That clause 9, as amended, stand part of the Bill.’ '

The motion was adopted.

Clause 9 , as amended, was added to the Bill,

Sardar Patel: Sir, this is only a verbal amendment. I beg to move:
“ That in sub-clause (1) of clause 10, for the words ‘date of the detention order* ih«

words ‘date of detention under the detention order’ be substituted.’* .

Mr. Speaker: The question is:
“ That in sub-clause (1) of clause 10, for the words ‘date of the detention order* the

ŵ ords ‘date of detention under the detention order’ be substituted.”
The motion was adopted,

Shri Venkataraman* I would suggest that the words “ legal practitioner”  may 
be used as it may be consonant with its use by lawyers. ‘Legal representative’
5 P.M. to us lawyers would mean a person who is an heir or ^xeoiitor or one 

who deals with the estate of a deceased person, etc. I am onlj 
making a suggestion and I am not moving an amendment.

Sardar Patel: The words “ legal representative’* are all right.
Mr. Speaker: Does the hon. Member press his amendment?
Shri Venkataraman: No, Sir.
Shri Kamath: I beg to move:
“ That in sub-clause (1) of clause 10, the words ‘if necessary* be omitted.**

Here I venture to hope that the Home Minister will agree with m e  t h a t  t h e ie  
words “ if necessary”  are really unnecessary, because if the h o n . Home M in i s t e r  
and the House will carefully read this clause, they will see that the phrase “ if 
necessary”  has been repeated in this clause which reads: ‘

“ The Advisory Board shall, after considering the material9 placed before it and, if 
liPCesfary, after calling for such further information from the Central Gorentment or the 
State Government or from the person concerned, as it may d^tm ntctuary. tnbtoiit its 
report..........................*’

I do not know what the force of these two “ necesflaries"—»“ if necesaary’* and 
“ as it may deem necessary"—is. Either it calls for information, whatever in
formation is necessary, or it does not. If the Advisory Board thinks that in its

PBEVSNnVB DETSNTION BILL 915



[Bhri Kamatb]
opinion some further information is necessary, it will call for it. Therefore the 
ti(vo ' ‘necegsaries’ '— “ if necessary" and ‘ ‘as it may deem n e c e s s a r y p r e f i x  
and suffix to this clause regarding the calling of further information are, in my 
humble judgment, wholly unnecessary and could be reduced to one “ necessary". 
If the words “ if necessary" are omitted, the clause will read thus:

**The Advisorv Board shall, after considering the materials placed before it and after 
calling for Buch further information from the Central Government or the State Government 
or from the person concerned, as it may deem necessary, submit its report............... ’*

The phrase “ as it may deem necessary" is quite enough to bring out the impli
cation of the clause v/ithout the preceding " i f  necessary".

Sardar Patel; It is necessary to understand why this amendment is unneces- 
uary, because the first " if  necessary”  goes with whether that information should 
bo called for or not and the second is with regard to the quality of the informa
tion. Therefore, both the "necessaries" are necessary and the amendment is 
unnecessary.

IP . Speaker: Is it clear to ibe hon. Member and does he wish to press his
amendment?

Bhri Kamath: No, Sir, I do not want to press it. I sha»ll move my other 
amendment to clause 10. I beg to move:

**That in sub-clause (3) of clause 10, the words bê înning with the words ‘Nothing in 
this section’ and cndin« uith the words ‘the Advisory Board, and’ be omitted.*'

If this amendment were accepted by the House, the sub-clause would read
follows: *

"The pioceedinKs of the Advisory Board and its report, excepting that part of the report 
in which the oiunion of the Advisory Board is specified, shall be confidential.’*

The first part relates to the appearance of the detenu in person or through 
his legal rtpresentativo before the Advisory Board. I am at one with the Home 
Minister that persons who are out to create disorder and chaos in the country 
should be suppressed. But what I have been pleading before this House today is 
♦hat persons who are deprived of tbeir liberty and detained for reasons connected 
with tho security of the State, or otherwise, and detained rightly too, should not 
be deprived of the right of ph\cing their case before the Advisory Board which 
GoTernment itself is going to constitute. Therefore the provision which seeks to 
deprive the detenu of the right to appear before the Board either in person or 
through his counsel should not be withheld, because, as the Bill stands, the 
Advisory Board will have before it only the gi*ounds of the detention as made out 
by Government and the representation of the detenu. If the Advisory Board 
were alao in a position to examine the detenu, if necessary, it would be helpful 
to the Board; I therefore think that that right should not be withheld from the 
detenu.

Xr. Speaker: Amendment moved:
•Th^ In sub-clause (3) of clause 10. the words beginning with the words *NotWnff in 

vU section and ending with the words ‘the Advisory Board, and* be omitted.’*

Saitlar Fatel: The proceedings of the Advisorv Board are not supposed to be 
judicial or semi-judicial proceedings. The detenu himself knows what has 
napf^ned. But my hon. friend hardly knows that the publication of these pro- 
oeedings would be of a most dangerous character and give rise to a most daiigerous 
p^pagtoda. It is likely to disclo&a the source of information or, by inference, 
we SQUP50 of information is likely be ^ ow n , My hon. friend does not know

916 PABLIAMENTAEY DEBATES [25tH FbB. 1950



how many iufonnauto Ua?e been killed during recent months. Therefore the 
sacred nature of the proceedings is its secrecy and it should not be disturbed 
Sir, I oppose the amendment.

Mr. Speaker: The question is:
"That in sub-clause (3) of clause 10, the words beginning with I'ne words ‘Nothinjf in 

this section’ and ending with the words ‘the Advisory Board, and’ be omitted.”

The motion was negatived.

Shri Sonavane (Bombay): First of all I would like to place my views before 
this House as to whv I am moving this amendment, and if the amendment is 
acceptable to the hon. Minister it may be put to vote. Otherwise I would beg 
leave of the House to withdraw it.

An Hon. Member: What is the amendment?
Shri Sonavane: I beg to m ove:
“ That for sub-clause (3) of clause 10, the following be substituted :

‘ (3) The report and the proceedings of the Advisory Board, excepting that part of the 
report in W'hich the opinion of the Advisory Board is specified, shall be confi
dential’.”

An Hon. Member: That has been rejected.
Mr. Speaker: I shall put it in another form so that it may be consistent with 

the decision just taken.

Shri Sonavane: The effect of this will be that the proceedings and the report 
of the Advisory Board will be considered as confidential and at the same time 
the presence of the detenu and his legal representative will be allowed.

Mr. Speaker: 1 am not going to put the amendment in that form. If he 
wishes to put it in that form I cannot allow it. The only form in which hisi 
amendment would come in will be consistent with the decision of the House, 
that in place of the words “ the proceedings of the Advisory Board and its report, 
excepting that part of the report in which the opinion of the Advisory Board is 
specified, shall be confidentiar ’ the words suggested by him might be substitut
ed. The amendment will then be a verbal one.

Sardar Patel: Sir, he said that if I do not accept the amendment, he wiU 
withdraw it. So I would request him to withdraw it.

Shri Sonavane: I withdraw it.

Mr. Speaker: There is no question of withdrawing it—it has not been placed 
before the House.

The question is:
“ That clause 10, as amended, stand part of the Bill.”

The tnotio7i was adopted.

Clause 10, as amended, was added to the Bill.

Shri Tyagi: I have no amendment to move but I would like to use this oppor
tunity for emphasising the suggestion made in Mr. A;it Prasad Jain's amend
ment. I think only with that idea that (he punishment should not extend 
beyond one year, will this clause be complete. Otherwise I. as a layman, am 
afraid that the whole thing might become ultra vire». The maximum limit must 
be fixed here.
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Mr. iBp^dciv: Thie point has been disposed of.
Sh rl^ a g l: StOl you can consider it. It will not spoil the mseaning; on the

oilier hand you also me^n it. Why not add these words so that the clause will 
be in consonance with the Constitution. *

Sardar Patel: At one time Mr. Tyagi wanted to have some lessons in law from 
Dr. Ambedkar. He got them from the Attorney-General and 1 do not uish to 
interfere in that.

Hr. Speaker: The question is:
**ThBt olause 11 stand part of the Bill.”

The motion was adopted.

Clause 11 was added to the Bill.
Slixi Kamath: I beg to move:

“ That after clause 11, the following new clause be inserted :

‘11 A. In any case where the Advisory Board has reported that there is in its opinion 
no Bufficient cause for the detention of the person concerned, the Central 
Oovemment or the State Government, aa the case may be, shall revoke 
detention order and release the person concerned forthwith.* **

This is in confoimity with the relevant clause of the Constitution, clause (4) 
of Article 22, because that clause (4) of Article 22 is explicit on this point that 
no law...........

Mr. Speaker: I have a doubt over this matter. Is this really permissible in 
vinw of the House having adopted clause 11?

Sardar Patel: IIow can it be?
Mr. Speaker: The effect of clause 11 is practically exactly the sam̂ e as what 

the hon. Member wants to have by this amendment}. The House has accepted 
that clause. Now, what is the point that the hon. Member wants to make?

Shri Kamath: May I make out my point? Clause 11 which the House has 
wcepted already relates to cases where the Advisory Eoard has rei^orted that 
in its opinion there is sufficient cause for detention. This new clause 11A refers 
to cases where the Board reports or has reported that there is no sufficient cause 
for such detention. In such a case, the point of this amendment ig that the 
person should be released forthwith.

Mr. Speaker: The point to which I am inviting the hon. Member s attention 
is that this question has been explained previously in the debate by the Attomey- 
GenerU as also by the Home Minister. The moment the Advisoi^ Board comes 
to the conclusion that there is not sufficient cause, the order automatically falls 
through under clause 11. Nothing remains to be done.

Sardar Patel: That is clear imder the Constitution.
Bhrl Kamath: The Constitution says something about clause 11 also that 

tmless the Board rrcommends...............

Ml. Speaker: I am sorry I am not in a position to allow this amendment as 
\w order. It is out of order. .

Sardar Patel: I begjbo m ove:
__in BuVclause (1) of danse 12 for the words ‘date of the detention order* the
words 'dale of hit detention’ be snbstitut^d.’*

. j . / ” ’ W  of 12, for the words '(UU of U.e crdw’ the wordtof hu detention’ substit«t«*tl.''



Mr. Speaker: The question ia:
(i) “ That iji sub-clause (1) of clause 12 for the words ‘date of the detention order’ tbe 

words ‘date of his detention’ be substituted.’ *

(ii) “ That in sub-clause (2) of clause 12, for the words ‘date of the order’ the words 
‘date of his detention* be substituted.”

The motion was adopted.

Pandit Thakur Das Bhaargava: I beg to move;
“ That in sub-clause (2) of clause 12, for the words ‘a judicial officer not below the rank 

of a District Judge’ the words ‘a f^rson'who is or has been or is qualified to be appointed 
as Judge of a High Court’ be substituted.” '

I am quite conscious of the fact that it was nob necessary, for cases coming 
under clause 12, to appoint any reviewing authority or any advisory board, but 
since the hon. Mover of the Bill has in his wisdom seen fit to make a provision 
like the m e contained in that clause which gives some safeguard to detenus under 
clause 12, I suggest that the appointment of a High Court Judge would in&pire 
more confidence in the public. Though I have used the very words which are 
used with reference to qualifications for members of tlie Advisory l^oard, yet in 
practice for this purpose a retired or present Judge of the High Court may 
preferably be appointed. Any eminent public man who answers the qualifica
tion may also be appointed if necessary but in my humble submission it would 
be better if a retired or serving Judge of the High Court is appointed.

Dr. Deshmukh: I beg to move:
“ That in sub-clause (2) of clause 12, for the words 'a judicial officer not below the rank 

of a District Judge’ the words ‘a person who is or has been a Judge of a High Court* 
be Bubstituted.** ^

I wish by this amendment to give effect to what my friend Pandit BhJ'r^ava 
himself has in view. The only difference is that he i-j prepared to leave it to 
goodwill of Governments and practice. I do not know if a learned friend like 
Pandit Bhargava has not seen the result of his own amendment because evident
ly his intention in moving his amendment was to give the power to an officer of 
a higher status than a District Judge, whereas actually if the wording that be has 
proposed is accepted it would be possible to appoint a person who is not even 
a.District Judge. I may refer him to Article 217 of the Constitution where the 
qualifications of a person who is capable of being appointed a High Court Judge 
are mentioned. The qualifications are: *

“A person shall not be qualified for appointment as a Judge of a High Court unless he 
is a citizen of India and—

(a) has for at least ten years held a judicial office in the territory of India; or” .

That does not necessarily mean that he must be a District Judge. Then:
“ (b) has for at lenst ten years been an advocate of a High Court in any State specified 

in the First Schedule or of two or more such Courts ;n succession.”

That is to sa y ,  if he wants to keep the wording he has suggested, it will be 
possible for the Government to entrust this work to a person below the rank of 
a District Judge. So, I submit the wording that he has proposed is not satis
factory. On the other hand, the wording that I have suggested should meet the 
purpose. The intention, both his and mine, is that it should as far as possible 
be a seasaned and experienced judicial officer in whose impartiality the detenu 
and everybody will feel a sort of security. The amendment moved by my hon. 
friend Pandit Bhargava should be absolutely unacceptable,' because it reaJly 
diminishes the qualifications of the j^rson who ie it) be appointed under this 
particular section. I hope the hon. Minister will agree with me that, in c*?HBtder- 
in|f **̂ vidit Bhargava's amendment seeking to improve upon the existing clause,

. PREVBN^nVE DETENTION BlIiL W 9



[Dr. DeBhmukh] .
we »hould not take away from the qualifications that have been already laid 
down I urge that my amendment may be adopted.

Sbri Kamatli: I beg to move:
“ That in sob-clauw (2̂  of clause 12, for the wordg ‘a judicial officer not below the rank of 

a diilrict judge', the words ‘a person who is, or has been a judge of the Supreme Court 
or m Judge of a High Court' be substituted.”

I agree with rny hon. friend Dr. Deshmukh that the amendment tsbled by 
my hon. friend Pandit Bhargava does not meet the needs of the case. To niy 
mind, th<i pctrtk̂ n should be one who is at t^e time, or has been in the past, a 
judge of a High Court or of the Supreme Court. As my hon. friend Dr. 
Deshmukh observed, there are many persons who are qualified to be judges of 
the High Court. That is not in this connexion adequate, in my humble opinion. 
A person who has actually been a Hiigh Court) judge or who is at the time a High 
Court judge should bp appointed. That ig one of the points which my amend
ment seeks to meet.

Secondly, I want that a judge of the Supreme Court may also be consulted. 
It is true that a judge of the Supreme Court, in most cases, will be a person who 
hat been a judge of a High Court, but if the House will recollect, we liave, in 
the relevant Article in the Constitution, provided that eminent jurists also can 
be judges of the Supreme Court. That is to say, they may be directly recruited, 
as id done in the case of the permanent Court of International Justice at the 
Haguo. The House accepted an amendment I moved in the Constituent Assembly 
to the effect that jurists of eminence may also be appointed to the Supreme Court. 
Therefore, it may sometime^ happen that a person who has not been a judge of 
the High Court may be on the Supreme Court as a judge, and I see no reason 
why we should not avail ourselves of the services of such a distinguished person
age. I therefore commend my amendment to the House.

H t. Speaker: I shall place the amendments before the House. Amendments 
moved:

1̂) **That in sub-clause (2) of clause 12, for the words ‘a judicial officer not below the 
rank of a district judge’ , the words ‘a person who is or has been or is qualified to be appointed 
aa judge of a High Court' be substituted.’*

îij "That in sub-clause (2) of clause 12, for the words *a judicial officer not below the 
rank of u district judge’ tlie wcrJs 'a person who is or has been a judge of a High Court? 
be substituted.” V

(iii) ‘That in sub-clause (2) of clause 12, for the words 'a judicial officer not below the 
rank of a district judge’ the wrods ‘a person who is or has been a judge of the Supreme 
Court or a judge of a High Court’ be substituted.”

Sardar Patel: In order to cut short the debate, I wish to say that I propose 
to accept the first amendment, moved by Pandit Bhargava. It is more compre- 
^^^nsive, and it is taken, practically won! for word, from the Constitution itself 
where the qualifications nre provided for. Therefore, I do not want to accept the 
other restricted amendments.

Ml. Speaker: I presume the wording has been examined properly. I  hope 
there is no difticulty about the wording adopted by Pandit Bhargava.

Sardar Patel. It is all right. ’
8hH Kamath: If that be so, the Advisory Board referred to by the Home 

Minister in the Article deals only with those cases.......
Mi , Speaker: I do not want any eurgument. I only want to know wheihar 

be wlabes hh amendment to be put to vote or not.
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• Siiri KifrZnath: i t  may be put to vote.
Mr. Speaker: Very well. What about Dr. Deshmukh?

Dr. Deshmukh: I would like to withdraw my amendment.

The amendment was, by leave, withdrawn,
Mr. Speaker: So, I will put Mr. Kamath’s amendment first.

The question is:
“ That in sub-clause (2) of clause 12, for the words ‘a judicial officer not below the rank 

of a district judge’ the words ‘a person who is or has been a judge of the Supreme Court 
or a judge of a High Court* be substituted.’*

The motion was negatived,

Mr. Speaker: Now Pandit Bhargava's amendment.
The question is:
“ That in sub-claufe (2) of clause 12, for the words ‘a judicial officer not below the rank 

of a district judge’, the words 'a person who is or has been or is qualified to be appointed 
as judge of a High Court’ be substituted.**

The motion was adopted,
Shri Kamath: There is another amendment by me to this clause.
Mr. Speaker: Yes, he may move it. »
Shri Kamath: 1 beg to move:
“ That part (b) of sub-clause (1) of clause 12 be omitted.’*

This part (b) of sub-clause (1) of clause 12 refers to matters pertaining to 
the security of a State or the maintenance of public order. The House will see 
that this clause refers to that class of cases where detention for a period longer 
than three months is contemplated.' The House will also see further that 
matters pertaining to the maintenance of supply and services essential to the 
community have been taken out of the purview of this clause. The only matters - 
that have been included, apart from the defence of India, relations with foreign 
powers or the security of India are the security of a State or the maintenance 
of public order which are among the subjects appearing in the concurrent list.
I would, however, submit that so far as the security of a State or the mainte
nance of public order is concerned, it would be adequate for our purpose if we 
include them within that category of cases which will be referred lo the Advisory 
Board before the expiry of three months. May I submif? an instance in point? 
“ Maintenance of public order”  is a very comprehensive term and a very com
prehensive provision. Persons who are intending to take out a procession in a 
city, maybe in defiance of an order under section 144 too, could be hauled 
up or brought within the purview of this part (b).

And it> was a case like this to which the Bombay High Court referred the 
other day. The Hom*  ̂ Minister was good enough to state that what I had stated 
in that connection was somewhat irrelevant. May I, in all humility, tell him 
that what I had in my mind was that, as the Bombay High Court observed, the 
Executive may in their zeal for maintenance of order, exceed their powers. That 
is what the Bombay High Court remarked and that is what I fear may happen 
with unwise officers who might take undue advantage of part (b) of this clause, 
to crash or suppress what are not entirely illegal activities. The other day there 
was another report from Bombay that the members of a particular party—I 
believe it was the Socialist Party who were about to take out a procession in 
Bombay as a protest against the Public Safety Act on the anvil of the Bombay 
Statute Book—^̂ ere arrested and later let off. But with a measure like this
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[SJoii Kamath] •
in tbeir hand?, who knowg what may not happen. I for one, am in favour of 
detaining such persons who threaten to break public p^ace and order but for 
Gt>d’a sake give them 4 chance to put their case before the Advisory Board and 
that will be provided for only in case thes.e matters are taken out of the purview 

clause 12 and included within tiie purview of clause 3 or 4 lhat we have 
already adopted. Otherwise I have grave fears that for very minor acts or 
threats to peace, the police may round up persons and detain them for a period 
longer than three months under this clause and I for one, am afraid that if this 
is taken undue advantage of— I pray to God that this will not happen—but if it 
does happen, if it is taien undue advantage of by officers who should be wiser 
than they are, then malicious criticg may level the charge against us that we are 
promoting a Police State and not a Welfare State.

Mr. Speaker: Aniendment moved:
‘That part (b) of sub-clause (1) of clause 12 be omitted.”

Sardar Patel: I ojy^ose the amendment and I do not understand Mr. Kamath s 
reasoniiifT when he says that clause (a) may be retained when it says ‘ Security of 
India’ but to clausc (b) where the ‘ Security of a State or part of India* is in 
danger, he objects. It is very inconsistent and anoma'bus and I do not agree 
with the amendment. I oppose it.

ICr. Speaker: Mr. Kamath’s objection seems to be against the words ‘ for 
the maintenance of public order’. The amendment is much wider.

Shii Kamath: I object to tlie second i)art.
Bardar Patel: 1 oppose the amendment.
Mr. Speaker: The question is:
“ That part (b) of eub-clauBe (1) of clause 12 be omitted.”

The wolion was negatived.
Mr, Speaker: The question is:
” That Clause* 12, us amen<]c(i, stand part of the Bill,”

The fnotion was adopted.
Clause 12, â  amended, was added to the Bill,

Shrl j^amath: 1 bog to move.
“ That sub-clause (2) of clause 13 be omitted.”

That snb^clause refers to the revocation of an order of detention but goes 
on t» say that the revocation of a detention order shall not bar the *naking of 
a fresh detention order under clause 3 against the sgune person.

Now. I am not quite sure whether most of the provisions in this Bill hav«' 
beea taken from the Defence of India Act or Buies made thereunder but even 
if they have been, the House will realize that that Act was passed only after 
proolamation of an emergency and the rules made thereunder were in accor
dance with an Act which was duly adopted after an emergency had been proo- 
laimed by Government. But here we are enacting a legislation of an emergency 
oharacteTi—all but in name. It has been admitted by the Minister himself that 
H is an emergency measure and it will become void when the emergency ceases 
to operate but if that were so. I fail to see why a detention order, after it has 
been revoked, may be substituted by another order under clause 3 against the 
tame person. If ^ e  Advisory Board recommends that the detention is uncalled

PABLUMBZiTABY pBBkTSB [25tH FeB. 1950



wjirrENTivB detention bill 93 3

for, then the only course open to Government is to revoke the order and release 
the person. Clause 13 only refers to revocation of an order made by the Sub
ordinate Officer or State Government i.e., the superior authority revokes an
order made by the subordinate authority. So there is no reason why the
authority revoking the order should pass a new order detaining the same person 
because when that superior authority considers this matter of rtivocation of a 
detention order, he certainly takes all the circumstances and facts into consi
deration and it is only when that authority is satisfied that the subordinate
authority has not acted correctly, that he decides that the order should be re
voked. In that eventuality I fail to see why the authority revoking the order 
should pass a fresh order to detain the person. I would like clarification on 
this point.

Mr. Speaker: Amendment moved:
“ That sub-clause (2) of clauae 13 be omitted.”
The object of the clause is obvious but it is not for me to say about 

merits.
Sardar Patel: [ oppo>̂ e the ameudment. The revocation of ^he order shall 

not bar the making of a fresh detention order, under clause 3, of the same: 
person. I think he wants to delete that. I do not see why it should be done, 
lie  wants that order should have the force of ui acquittal,

Mr. Speaker: The acquittal will be restricted of course to an offence uud; 
the same set of facts.

Sardar Patel: Men* there is uothin̂  ̂ mentioned about the same set of facts,
Mr. Speaker: Hut his objection seems to be based on that but he ignoivf 

thai the sajne Jna?i rjjay have committed other offences.
Shri Kazmi (Tttar Vmdesh): Will it be possible* under the provision, as it 

sl;iii(ls, to immediately order the detention of a man after a detention order 
is revoked and the man released? The question is whether gome period will have 
to elapse between the revocation of the order and passing of the new order"

Sardar Patel: \\ liy slu)u](l it be so'.' He may have conunitted an offence 
which may not be known at that time but as soon as the order is revoked and 
once he is released a fresh report may come which may warrant his detention. 
Tt niMV not be possible to detain him on the same set of facts but that of course 
any Muthority will see. He is bound to ^et the advantaere of that.
*^Sliri Syamnandan Sahaya: Th.-re is one thing T would like cleared with 
regard to the revocation of the order by the State (loveniment. T felt that the 
provision was not clear. T l̂o not know why this provision \v;is :V({uired oecause 
the Stat^ Governments are of the same party and it is possible for the Central 
Government to get the State Governments to do it.

r just wanted to draw your attention to that.
Sardar Patel: It is a -safeguard to the deteiui himself.
Mr. Speaker: Anri pe»ha[)S an indirect check on the State Government v̂ iso.
riie question is:
' suh-clanae (2) of clause 13 be omitted.'*
The motion was negatived.
Mr. Speaker: Tlu* rpiestion is:

' ri'Hl < Iftuw" 13 nart of the Bill.”
The ^notion watt adopted.
Clause 13 was added to the Bill.
Shri Kamath: I  beg to move:
“ That in .«*ub clause (1̂  of clause 14. the words ‘any stAtement he made, or' } f4 

omitted.**



[iihn Kaitiath]
ITiis clause refers to the disclosure of pounds of detent^n, except for the 

,|mrp(^es of a proseeutiun for au ofiFence punishable under sub-clause (2) of clause 
14, Those offeu(5e8 relate to disclosure or publication without previous autho- 
niation of the Central (rovemment or the State Government of any contents 
•♦r matter purporting to be contents of any such communication or representa- 

ttion, etc. Now, if the House will scrutinise this clause 14, my hon. colleagues 
..ill see that clause has relevance to clause 7 of this Bill. Clause 7 deals with 
Men where the detenus' cMes will he referred to the Advisory Board for 
retention for a period longer than three months nnd not the second category of 

oaaes where the detention may be for a period longer than three months with- 
such reference. You, Sir, in the forenoon were pleased to observe that the 

proceedings of the Advisorj' Board as envisaged in this Bill do not come in the 
way of applications 1)\ detenus to High C’ourts for writs of liahenn corpus. If 
ihat be the poiition, the detenus, in spite of the Advisory Board’s authority 
or power in this matter, have got the right apply to High Courts for tiie 
issue of writs of habean rorpun. Then, this clause 14 assumes some importance 
This clause goes on to say :

*'No court ihall, exr«pt for the purpoMs of a prosecution for mn offence punishable 
•«n(>r aub «ection (2), allow any itatemeiit to be mad#...............**

J .‘•iippose tin* word ‘court’ incluH»*s the High ('ourt as well. All the courts 
•re included within the purview of this clause. Therefore, if the detenu applies 

i;o a High ( ’ourt for the issue of a writ of habeas corpus, does this clause mean 
ihat that court shair not allow a statement to be made or any evidence to be 
^ven before it of the Bubstance of any oommiuiication made under clause 7 of 
the grounds of detention or any representation made by that detenu against 
ilie order? Because, in that case it will be difFicult for a High Court, which 
lias before it an application of the detenu for a writ of habeas corpus, to call 
ior the ststement or the stibstance of any communication made under clause 7 

regards the grounds of detention, as also the representation that the detenu 
inight liave made against the order of detention. This is grossly—if my reading 
is correct—T am speaVing subject to correction—T hope T am wrong in this 
Interpretntion of this section—but if my interpretation is correct, it is wholly 
unfair that the High Court should not have before it the statement or substance 
of any communication or representation, before it comes to a decision in the 
matter. Tlie section a«? it has been drafted and placed before the House leavea 
room for ambiguity on this point, whether the High Coiu't can tak^ auch 

Hjognisance on this matter.

Shri T. T. Krlihnamacluri: Tf T may interrupt. Sir. AHicle 226 covers the 
position that the hon. ATemher envisages: nothing that we do here shall take 
mway the right under Article 226.

Strdar Patrt: B\it, he has a suspicion.

8hli Samalh: T have my doubts. When wo are enacting a special measure 
iri accordance with t)u‘ provisions of the (^>nstitution adopted a month ago, we 
ought- not to leave any h'>opholc for anyhc^lv to take undue ndNantajze of rli.nt 
later on. Therefore. T want this to he made clear that so far as statements 
k> be made befort- a court and the substance of any communication made under 
t l̂axise 7 of the ijrounds of detention or of any representation made by the detenu 
airainat tliat order an* concerned, there should be no bar for a detenu to submit 
that before an\ court. Because, otherwise, the High Court will be debarred 
from or will not be able to have all that material before it. before it decide® the 
application for a writ of haheoM corpui.
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-H x .  ^»Mker: I am placing all the three ameudments before the House.

Shri Kamath: I have moved only one.
IQr. Speaker: But, the argument is the same for all. He may have his

Sliri Kaimath.: I beg to move: •
“ That in sub-clau»e (1) of clause 14, the words ‘the substance of̂  any such commimi* 

<ation or representation made, or’ be omitted.” ^

This relates to that portion of sub-clause (1) of clause 14 which deals with 
proceedings before a court which has taken cognisance of a case relating to a 
detenu. As I have just stated, the High Court or any other competent court 
ought to be able to require any public officei* to pro(hice before it the s*ubstance 
of any conmiunication or representation. 1 am agreeable to this,—-that the 
proceedings before the Advisory Board may not be submitted before the Higb 
Court or any other court.

An Hon. Member: Why?
Shri Kamath: The proceedings before the Advisory l^oitrd may be confi

dential and may not be produced before the High Court. But, in so far as the 
statement of the detenu is conceriied, or his lepresentation is concerned, or tiie 
order or the grounds of detention communicated by the Government are con
cerned. the High Court must be fully competent to go into these matters. All 
I can agree to is that the High Court may not have the benefit of the proceed
ings of the Advisory Board when it has to come to a decision on this matter.

The third amendment is this., I  beg to m ove:
’ ‘That in sub-clame (2) of clause 14, the words ‘communication or be emitted.*'

Tliis refers to the disclosure of the contents of a communication or represen
tation as is referred to in sub-clause (1). This sub-clause penalises persons who 
without authority disclose or publish contents or matter purporting to be the 
contents of any such communication or representation as is refeiTed to in sub- 
ftUuse (1).

T submit that so far as the grounds for detention are concerned, there should 
be no bar to their disclosure. I certainly agree that the representation of the 
€etenu should not be disclosed without due authority, because it very often 
happens that such representations are propagandist in nature in favour of some 
ideology or other. I remember however that when we were in detention in 1942 
and thereafter during the dark days when the British Government’s very exis* 

ience was at stake, news])apers from time to time published the grounds on 
which our leaders and some of us had been detained and the British Govern- 
iijeni of that day. though it was strug^ l̂ing for its very existence, did not take 
any action against the newspapers which published the grounds of detention. Of 
i50urse the representations of t]i<» detenus were not allowed to be published. 
But I see no reason why there should be any ohjection to the disclosure of the 
pi-ounds of detention sur*h as, acting prejudicially to the Defence or security 
of India or to foreign relations. I therefore move these three amendments, an« 
commend them ik> the B otM . '

Mr. Speaker: Amendments m oved: .

(i) “ That in snb-clause (1) of rlurise 14, the words ‘any statement t:> he made, or’ be 
o«itted.”  . /

(ti) “ That in sab-clauKe (1) of clause 14. the words ‘the itubstance of, any .̂ oeh communi
cation or representation made, or’ be omitted.”

(iii) “ That iii sub-clause (2) of clause 14, the words ^communication or’ be omitted.” r
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Sw iar PsUI^ I oppose the amendments, but as doubts on legal issue hava 
raised by Mr. Kamath, I would request the Attomey-Oeneral to put for

ward l«gal point of view.
The Attomejr-General: May I, Sir, make an explanation to satisfy my ho». 

frieud as to the real position:’ He seems to be under the impression that by 
reason of the pjoviso to clause 14 the j>erson detained will not be entitled to 
state t>efore the High Court, if ever he is to be before it, the grounds on which 
he is detained. Now, the order against him will state that he is detained 
with a view to prevent him fix)m acting prejudicially either to the defence of 
India or to public order or whatever the ground may be. That order will be 
served ufK>ii him aiid that r»j*dei* will bo produced before the High Court. Then 
will be reached the further >itiiges in reference to which provisions are contained 
in Clause 14. Clause 14 relates to the giving of evidence. My hon. friend’s ap
prehension that the detenu will not' be able to tell the High Court on what 
ground he is detained is not well founderl. The High ( ’ourt will therefore be in a 
portion to deal with the habeas corpus application. My hon. friend will re
member that w'hat the High C’ourt has to be satisfied about; it has got to see 
that the detention is in accordance with procedure established by law. That is 
the pi*ovisiou in Article 2\ <>f the Constitution. That is how the matter stands.

Shii Kamaih: I'he .\tt<>rney-(ienentl hMs refenerl to only die '^rounds for 
detention an<i not to the other i)oints raise<l by me, 1 wanted to know whether 
the detienu will he able to make a statement or fiunish evidence about his 
representation against tfir detention order. ‘

The Attonaey-Genersil: Hr \\iil not hr ai>le to giv»* evidence of or have pro
duced the confidential documents. Hut he will be able to tell the court why 
he has detained, the ste|>s taken ifi respect of the detention and put before 
it tiny otht*r material which he may wish to. There the matter will rest, for it 
has to l)e n*n\emh(*red that the eourt will not be concerned ŵ ith the merits of 
the detention. The <*o\irt will have to examine the habeas corpus application 
and see whether he is detained according to procedure provided by law. Thai 
is all that is necessary tmder the Constitution.

Shri Kaxnath: Will iu* have the right to make a statemejii?
Mr. speaker: He will he entitl«d to no into fletails.

Shri Kamath: Otie«' tht* High ( ‘ourt taki‘s cognisance of the habeas corpus 
afplieatiort, will the detnm liave the right to state merely the grounds of dek*ji- 
tion or he caji make a further statement on the lines of the representation he has

* made already?

Mr. Speaker: Tht* Higli Court wUl not t>e entitled to go into the merits of 
the detention. All thHt it can do is to see whether the proper procedure laid 
down by law has been followed or not. Ts that the con*ect position?

The Attomey-GenerM: Yes. Sir. "
Mr. Speaker: Then I will put the lunendment^s to the House.

^  Shri Syamnandan Sahaya: Will not the High Coxirt have the right to call 
for the records?

AUomey-G^eral: If the law' permits, the High Court may.
Mr Speaker: \ am putting the amendments to the House.
The question Is:

in siî 'cUujte (1) of clause 14. th<» word** ‘any to be made, or* be
■ Tk$ W€LS nsffattwi.
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Mi . Speaker: The queBtion is:
“ That in sub-claose (1) of clause 14, the words *ihe sabstanoe of, any such nrnnmnnicatian 

or representation made, or* be omitted.**
The motion was negatived.
Mr. Speaker: The question is:

*That in sub-clanse (2) of clanse 14, the words *commimication or’ be emitted.**

The motion was negatived,
Mr. Speaker: The question is:

“ That clause 14 stand part of the BilL**

The motion was adopted.
Clause 14 was added to the Bill.
Clause 15 was added to the Bill,
Bardar Patel: 1 beg to move:

“ That after clause 15, the following new clanse be added :
*16. Repeal.— The Preventive Detention (Extension of Duration) Order, 1960, is hereby 

repealed.*.”

Mr. Speaker: The question is:
“ That after clause 15, the following new clause be added :

‘16. Repeed,— The Preventive Detention (Eh t̂ensicn of Duration) Order, 1950, is hereby 
repealed.’ .**

The motion was adopted.
New Clause 16 was added to the BiU,
Clause 1 was added te the Bill.
The Title and the Enacting Formula were added to the Bill.
Sardar Patel: I  beg to move:

“ That the Bill, as amended, be passed.**
I am grateful to the House for the practically unanimous support given to 

this Bill.
Mr. ^ a k e r :  Motion moved:

‘^ h at the Bill, as amended, be passed.**

1 might make it clear to hon. Members who wish to speak on the Bdll again 
that there has been ample discussion during the consideration stage. During 
the clause by clause stage also we have discussed the provisions of t&  BUl very 
considerably. Now the scope of the third reading is restricted to the amend
ments which the House made during the course of the clause by clause reading. 
Hon. Members need not, at this sta^, go into the general question of supporting 
or opposing the Bill. If they want to make short statements, it is another 
matter. "

Bon Mambew: Nobody wants to speak.
Mr. Speaker: The question is:

“ That the Bill, as amended, be passed.*’
The motion was adopted.
The House then adjourned till a Quarter to Eleven of the Oloek on Monday, 

the ^ th  FebTuary, 1960.


