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LOK SABHA SECRETARIAT

CORRIGENDA
o
the record of evidence tendered before the Joint
Committee on the Criminal Law (Amendment) Bill,
1980.

Page (if), line 12, for "Ragbir" read "Raghbir”
Page (vif), line 1, for "Vibhaq" read "Vibhag"
Page (vili), lines 2,22 and 27 for "Spokesman” read "Spokesmen”
Page (xi), Line 11, for "Guputa” [gad "Gupta”
Page 2, Col.2, line 18,_for "public” rggad "police”
Page 3, Cal. 1, line 18 fram bottom, for "suggesion” tgad "suggestion”
Page 17, Col.2, line 1 fran bottom, for "relevant” rgad "reluctant”
Page 23, Col. 2, line 6, {Q{”m " resd " W "
Page 29, Col.2, line 17 from bottam, for " -Witness” tead "witnesses”
Page 30, Col.1, line 28, for "convinced” _zead "convicted”
Page 39, Col. 1, line 10 from bottom,_ for "Remember”

:_eﬂ:l "Remembrancer”
Page 59, Col. 1, (i) line 1, for "woman" read "women”

(if) line 6, from bottam,  for "il‘ﬁ:ﬁ' "

ead gAY
Page 60, Col, 1, line 1, for " .PRULEKAR" read "PARULEKAR®
Page 61, Col. 1, line 13, for "AlZIZ" _read "AIZAZ"
Page 63, () Line 3, After “10.00" insert "to 14.00"
(if) Line 6 from bottom, delete "Shri S.C. Bablani,
Under Secretary
(lii) After line 8 fram bottam add "Shri S.C. Bablani
Under Secretary
Page 67, (f) Col.1, line 18, for "thing" tead "think"
@0 Col. 2, line 19 from bottom “for "comsistent”
for JIead " consistent”
Page 69, Col. 2, line 12,7140 are there. If that is so, what
are” ead “tion -111 (a) you
said that this pro-"

P.T,O,
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Page- 72, Col. 2, line 25, for ¥SHRI AMARPROSAD CHAKRA"
1e4d °SHRI GOVERDHAN LAL SHUKLA"
Page 76, Col. 1, line 23 for "explicity™ read "explieitly”
Page g, Col. 2, lines 22-24 fgr "violaton, a delinquenoy.
R is punf-"
4824 "SHRI NARESH KUMAR: kisa "
Page 88, Qul. 2,
@ lne 3, for "Seesretary” read " Secretary”
@) line 20 for "substentive” read "substantive”

¢) line o, for " UFATRARTA
Tead - gEHATERTA
Gunes, for Ry * ¢read” fugr
Page 87, Col, 2, line 31, for "fiive” read "five
Page 86, Col. 1

Page 88, Col. 2,

() line 12 fer "irrzat™ pegd “izeat”
(i) line 12 from bottom for "dtered” read "deterred”
Page 300, Col. 2, line 10 from bottan ]
fo " gyRATA" read " gARTIRT |
Page 104, Col. 2, line 15 from bottom, for "Principals”
read " Principles”
Page 108, Col. 2, line 15 for "present” read "percent”
Page 107, Zol. 1, line 13 from bottam for "-judgs” read "iudges”
Page 111, Col. 1, lne 2, for gzt “ read " e gz} ¥

Page 112, 1) Col. 1, line 21, for " qey " read ' * f& "

1) Tl 2, -line 6, for " " TR " read " OFC "
Page .24, ol. " from bottom,

" Ll »

for qTH read ” g7
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Page :3¢, Col. 2, ne 10 from bottam for " A “ read " AR’
Page 1 o, Col. 11line 23, for " “¥mera” jead "camera" -
Page “25, “ol. 2,
' Lines -8 fram bottom delete "authorit; concemed does
offence is proved that there was”
(9 line 5 fram bottom for "provided” read "proved ¥
Page 217, Col. 1,
(1) line 3 for "lie servant or in the custody of a "
JIead "law unexceptionable, While foru*®
(if; line 8 from bottom, for "asd” ead “and"
(iif) lines 13-15 frcm bottom for “pub law unexceptlmable.
wile formu public servant”
read "pubiic servant”
Page 128, Col. %, line 23, for “mater’ read "matter”
Page 131, Col. 2, line 2, for "certainty”™ read “certainly,”
Page 137, Zol. 2, line 5, for “ment.osed” read "mentioned”
Page 143, Col. 2, line 19
(1) for "mus” read "must”
{ii;_for "conuveted" read "ccaducted”
Page 150, Col. 2, line 1; for "yea's” read “years"
Page 151, Ccl. 1, line 16, for " 'BABUSAHEB" read "BAPUSAHEB"
Page 175, Col. 2, line 30, for "INDRA JAI SINGH"
Iead "INDIRA JAI SING"
Page 182, Col. 2, line 9 fram bottom, for "have” read "gave”
Page 193, Col. 2, delete lLines 20-22
Page 201, Col. 1, After Iine 30, add “particular provision has nct
% been in-"
Page 207, qu( line 13 f;om bottam fo3 " Insection” ’fi " lnsertion”
Page 214, Col. 1, line 6 idensify” rgsd "id=-tity”
Page 215,
() Col, 1, Une 17 fran bottam_for "submis:ion"
read "submission”
{1) Col. 2, Une 18 for "Pupa™ rgad "Reopa”
(i) Col. 2, line 20, for "were” read “was”

20 381
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Page 225, line 3 from bottom for "REPRESETATIVES"
_Igad "REPRESENTATIVES"
Page 235, Col. 1, -line 15 from bottom, for "SHR'MATI"
Jead "SHRIMATT"
Page 243, Col. 1, iine 18, far "give" mad "given"
Page 297, Cal, I, line 18 for "cays"_read "says"
Page 307, Col. 2, line 18 from bottom, for "aggrived”
—Fead “aggrieved”
Page 308, Tol. 1, -lines 17-18 fram bottam,
for "disappered” »gad "disappeared”
Page 342, Col. 1, line 7 from bottom, for °-on" ppad "ene"
Page353, Ccl, 2, line 5 fram bottom, for "superflous”
Jead " superfluous”
Page 365, Ccl. 1, dne 5 from bottem, for "adrealv” read "already”
Page 370, Cal. 2, line 1. frem bottom, fer “judicai” mead "Judicz1"
Page 376, Col.1, line 19, fgr "1978-80" read "19794180"
Page 283, Ccl. 1, line 9 for "clpring” mad "dnging”
Page 388 (') line 9 for " (Leader of Oppositien Asunache! Asembiy}”
read "IV-Shri Tomo Kiba, MLA"
() Une 14, for "Sdvastava” pgad " Srvagsva”
@) Col. 1, line 6, for "Worgers® ssad "worker”
(i) Cc. 1, line 8,_for "seatx” puad "sexts”
Page 394, Col. 1,
) line 2 for "kive"” read “give"
() lae 11 for "witness tmt even though they myin
' desre theeir evidunoe”
read "witmesses that even thoogh fhey might
desire their ovideniee”
Rage 407, Col. 2, line 19 from battam, Jor “esme” n_;_d".ne"
Page 414, Ccl. 1 ° h ‘
¢) Hae 28, for "complictiens™ _swad "
(. _line 25, for "PURUAEKAR" suwd ~ PARULEKAR'
Puge 416, Cci, 2
¢) line 29 for "mele” read “malle”
a1 Mne 32 for describing” read "deseriting”
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Page 417, line 1 frem bo{un fo "Owczr” read “Officar”

Page 420, ©dl. 1, linetp for “a[iq' re_lﬂ'ﬁpia o
Page 457, Cal. % line 8.fr “invesigacion™ read “investigaticr
Page 443, @ol. 2, lines 43-44, :

far “is Mable to hc made availatle to the treated
as confidertial such evidence”,

read "treated s as confideptial such evidence is liablc
to be mage avatlahlc to the”

Page 468, Cdl. 2, line 7 from besterr ,_for "regoreus™ read "rigorous”
Page 470, Col. 2, () delete line 1 from bottom
(if) line 2 fsom botzem, fgr “BORTY"
read "SHRI AMARPROSAD CHAKRABORTY™
Page 477, GCol. 1, line 4 from bostsom,for "heatlh” read "hcaith”
Pagc 488, Col. 1,
(1) line 1= for "proeced™ read "preceed”
.0 line 28, for "Mabe® read "lable”
(iif) line 3¢, for *bc” _ppad "to”
(iv) linc 7 from botrom,for "proscribed” read "prescribed”
Page 488, Col. 2, line 3 frem bottom, for "pilr" read “girl”
Page 491 /7 Col. 1, une 12 from bottom, for "alsho” read "also"
(2 e, 4 lne 2, from bottom, aftgr "DAS" gdd "t
Page 497 ., C:l, line 1G, for "separtion™ read "separaticn”
Qf) Col, 2, line 8, for "suborinate” _read "subcrdinate”
Page 498 (5, Ccl. 1, line 23, fgr "paymena” read "payment”
3D Cdl. 2, line 27, for ‘alwful” rgad "lawful”
Page 501, Caol. 1, Une 1 for "NAVAYAUR" read "NARAYANA"
Page 506, Zol. ¢ line 2 for "cumedial” rgad "custodial”
() ¥me 17 far "therefecre” _read "Tuéeforc”
Page 509, Cal. 2, linc 1 from bettom, for "publishd joad " put-iishod”
Page 509, Col, 2, line 15 for "embarrass” rpad "embaracs”
Page 510, Cil. 1 () Mne 2 for “latter” _read "later”
(Hlnes for “HrT " read "y
Page 513, Cal, Iime 10 fram Looem, for “nit” read “nct”

.
S — w——— AAS  AVMASJ W NRMANW, AVESGYIVIAIVELL W IWiAe ATTAMTAGVA.

M|y 151



6

Page §18, Col. 2, line 2 from botom, for "medi-" _read "modi"

Page 828, Col. 2, line 168 from bottam, for "reasonabled”
Icad "reassembled”

Page B2), Col. 1, line 7 for "be” read "he"
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Shri D. K. Naikar—Chairman

MeMBERS
Lok Sabhg

2. Shri K. Arjunan

3. Shri Rasa Behari Behra

4. Shrimati Gurbrinder Kaur Brar

&, Shrimati Vidyavati Chaturvedi

4. Shri V. Kishore Chandra S. Deo

7. Shrimati Susheela Gopalan

8. Shrimati Mohsina Kidwaij

9. Shrimati Madhur{ Singh

“10. Shri N. K. Shejwalkar

11. Shrimati Geeta Mukherjee

12. Shri K. S. Narayana

13. Shri Ram Pyare Panika

14. Shri Bapusaheb Parulekar

15. Shri Amrit Patel

18. Shri Qazi Saleem

17. Prof. Nirmala Kumari Shaktawat

18. Shri S. Singarvadival

19. Shri R, S. Sparrow

20. Shri Trilok Chand

21, Shri V. S. Vijayaraghavan

Z2. Shri P. Venkatasubbaiah
Rajya Sabha

238. Shri Lal K. Advani

@A, Shri Ramachandra Bhardwaj

25. Shri Amarprosad Chakravorty

726. Shri S. W. Dhabe

Z7. Shri B. Ibrahim

28. Shri Dhuleshwar Meena

'29. Shri Surendra Mohanty

30. Shri V. P. Munusamy

" eAppointed w.c! 16.4-1982 vice Shri R. K. Mhalgi expired.
@Ceased to be member of the Committee w.ef 2-4-1982 on the expiry of
hig term in Rajya Sabha., Re-appointed w.e.f. 5.5-1982
£Cessed to be member of the Committee w.ef. 19-10-1981 on the expiry,
@f hig term in Rajya Sabha. Re.appointed w.e.f. 17-12-1981.
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JOINT COMMITTEE ON THE CRIMINAL LAW (AMENDMENT), BILL, 1980
COMPOSITION OF THE COMMITTEE
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(ii)
£31. Shri Leonard Soloman Saring

32 Shri Era Sezhiyan
33. Shri Hukmdeo Narayan Yadav

SECRETARIAT

. Shrli 8. D. Kaura—Chief Legislative Committee Officer.
Shri Kam Kishore—Sentor Legisiative Committee Officer.

| A

LxcisLaTIvVE COUNCIL

1, Shrimati V. S. Rama Devi—Joint Secretary and Legislative Counsel,

2. shri R, B. Agarwal—Deputy Draftsman, Ministry of Law, Justice and
Company Affairs, Legislature Departmens
(Official Language Wing).

8. Dr. Ragbir Singh—Assistant Legislative Counsel
REPRESENTATIVES OF THE MINISTRY OF HOME AFFAIRg

1. Shri P. K Kathpalia—Additional Secretary.

2, Shri S. V. Sharan—Joint Secretary "
3. Shri M. P. Khosla—Officer on Special Duly.

4. Shri S. C. Bablani—Under Secretary.



1. Shri L.C. Gupta, 1AS, Financial Commissioner and Secretsry
to the Govt. Harynnl, Home Department

2. Shri B.S. Yadav, Legal Remembrancer and Secretary to the
Govt. of Haryana, Legislative Department

*3. Shri Manmohan Singh, IPS, Inspector General of Police,
Haryana.

8.No. Name of Association/organisation/individual etc. Dast on  Page
which No.
evidence
- taken
1 ] s 4
SIMLA
1 Government of Himachal Pradesh, . . . . 80-6-1981 2
Spokesmen ¢
1. Shri Jai Chand Malhotra, Secretary (Law)
2. Shri Inderjeet Singh Sodhi, Inspector General of Police
3. Shri K.Q. Chauhan, Director, Welfare
2 Society to Ensure Proper Treatment of Women, Chandigarh 30-6-1961 9
Spokssman :
1. Shri J.P. Atray, General Secretary
2. Shri V.N. Negi
g Union Territory Administration of Chandigarh . . . 1e7-1981 20
Spokesman :
Shri M.S. Nagra, Legal Remembrancer
4 Government of Punjab, Chandigarh . . 1-7-1981 29
Spokesmen :
1. Shri ARab Siogh Bakhshi, Law Secretary
2. Shri 8.V. Singh, Superintendent of Police, Special Branch
5 Government of Haryana, Chandigarh} . . . . 1-7-1981 41
Spokesmen :

(i)



(iv)

LUCKNOW
6 All India Crime Prevention Society, Lucknow
Spokesman ;
1. Shrimati Rani Lila Ram Kumar Bhargava

3-7-1981

7 All India Seva Samiti, Allahabad . . . 3-7-1981

Spokesmen :
1. Shri S.P, Pande, Organising Secretary
2. Shri Gopal Krishna Misra, Advocate
8 Uttar Pradesh Rajya Kalyan Salhakar Board,
Lucknow . . . . . . . . . $-7-1981
Spekesman :

Dr. (Km.) Kanchan Lata Sabharwal, President

9 Begum Aizax Rasul, MLA. . . .« . 8-7-1981
Uttar Pradeosh, Lucknow

10 Govt. of Uttar Pradesh, Lucknow . 4-7-1981

Spokesmen :

1. Shri Gaverdhan Lal Shukla, Judicial Secretary/Legal Re-
membrancer

2. Shri Naresh Kumar, Inspector General of Police
8. Shri R.G. Takru, Home Secretary

' BHOPAL
1 Shri G.S. Nihalani, Advocate, Bhopal . . . . 6-7-198:
1 Shri L.S. Sinha, President, Bar Association, Bhopal. . 6-7-1981
13 Madhya Pradesh Mahila Kalyan Samiti, Bhopal. . . 6-7-1981
Spokesman :
Shrimati Vimla Sharma
14 Inner Wheel Club, Bhopal . . . . . §-7-|981

Spokesman :
1. Shrimati Saroj Lalwani

52

56

58

60

63

104

106

107




\)

1 2

33 Bbartiya Grameen Mahila Sangh, Indore
Spokesman
Shrimati Krishna Aggarwal

16 Bal Niketan Sangh, Indore e e e

Spokesman :
Shrimati Shalini Moghe
27. Bhartiya Vidya Pracharai Sabha, Indore .
Spokesman :
Shrimati Nirmala Devi Podar
2. Gangwal Mabila Kala Niketan, Indore . .
Spokesman : A
Shrimati Indumati Jain
3. 8t. Marks School, Indore
( Spokesman :
Shrimati Florence Jacob

4+ Nari Sabhakari Samitl, Gwalior
Spokesman :

Shrimati Mandakim Wakanker
5. Association for 8ocial Health in India, Gwalior
Spokesman :
Shrimati Kamala Devi Jadhav
6. M.P. Mahila Kalyan Parishad, Bhopal
k Spokssmai :
i 1. Shrimati Pragya Mukherjce
2. Shrimati Prakash Kumari Harkavat
4. All India Women’s Conference, Jabbalpur
Spokesman :
Shrimati Chandra Prabha Patcria
18. Association for Social Health in India Gwalior
Spokesman :
Shri Ram Sanehi
\1\9 Shrisati Jayaben, M.L.A. Madhya Pradesh, Bhopal .

— - ~a——-

. G7-x98x

6-7-198:

6-7-1981

G-y-x98z

671982

6-7-2981x

6-7-198x

672981

67-2983

6-7-3981

&7-1081

us

116

115

g5

1 8 4,9

16
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(vi)

1 2 3 4
a0 Gevernment of Madhya Pradesh Bhopal . . . 77e2981’
Spobrsmn ing
1. Shri Brahma Swarup, Additional Chief Sceretary and Home
Secretary
2. Shri K.K. Singh, Deputy Inspector General of Police
3. Shri J.A. Khare, Deputy Secretary, Law Department
4. Shri R.N. Sangani, District and Session Judge, Bhopal
5. Dr. (Smt) Gidwani, Supenntendent, Sultania Hospital
Bhopal
6. Shrimati Sushma Nath, Collectar, Narsimhapur
7. Shri R.S.L. Yadav, Superintendent of Police, Bhopal.
8. Shri R. N. Vaidya, Director of Panchayat and Social
Welfare, bkopal
9. Shri Vijaya Singh, District Magistrate, Bhopal
10. Shri B. S. Acbarya, Additional District Magistrate, Bbhobal
11. Shri Heeresh Chandra, Director Medico Legal Institute.
Bhopal
BOMBAY
21 Government of Maharashtra . . e . 17e7-1981 146
Spokesmen :
1. Shri A. D. Tated, Secretary, Law and Judiciary Department
2. Shri P. G. Salvi, Secretary, Home Department
3. Shri S. K. Chaturvedi, I. G. P. g
ag Shrimati Sushilatai Athavale, Principal, Magutrao Sahebrao 1
Kakade College, Sumeshwar Nagar, Pune . @7-7-1981 e
a3 Lawyers Collective, Bombay . . ay-7-1981 178
Spokesmen 3
1. Ms. Indira Jai Sing
2. Shri Anand Grover ]
a4 National Federation of Indian Women, Maharashtra Branch,
Bombay . . . . . @77-198% 183

Spokssmen
1. Shrimati Manju Gaudhi

2. Shrimati Kusum Nadkarni




[vii]

1

2 k]

25, Uttar Vibhaq Stree Sanstha Sanyukta Samiti Matunga,

26.
27.

28.

29.

30.

31.

27-7-1981
Jpekesmen :

1. Shrimati Indumati M. Kulkarnf

2. Shrimati Tara K. Shar

3. Shrimati Kastur Manjrekar

4. Shrimati Shalini Mantri

Indisa Council of Social Welfare, Bombay .. . . o 271198
Spokesman

Shri H. 8. Ursckar, Legal Consultant and Ex-Sesfion Judge,
Bombay.

Congress (I) Mahila Froat, Thane District . . o« o 27.7-1981
Spokesman :

Shrimati Shakuntala Paranjpe, President, and Notary
Public Advocate

Government of Gujarat, Gandhinagar e e .. 28.7-1981
Spokesmen :

1. Shri R. V. Chandramouli, Secretary, Home Department

2. Shri K. M. Satwani, Sccretary, Legal Department

Shramik Mahila Sangh, Bombay . . . e o o 28-7-1981

Spokesmen

1. Shrimati Ahilya Rangnekar,
2. Shrimati Tara Valamu
3. Shrimati Subhashini Ali

Lawyers for Democracy, Bombay . . . . . 28-7.1981
1. Shri Arun Sathe

(5]

Shri Harish Jagtanre
3. Shri Mahesh Jethamalani
4. Shri Raj Purohit

5. Shri M. D. Angal

6. Shri Milind Sathe

7. Shri Nitin G. Raut

Dr, Roopa Kulkarnl, Lecturer, Nagpur University, Negper . 28-7-1981

183

187

192

198

206

ars,




{viii ]

1 2 3 4
32. Bhartiya Janata Party (Muhila Agadi) Bombay 28-7-198% 7
! Spokesman :
1. Shrimati Jayawantiben Mchta, MLA
2. Shrimati Malti Nanawani
3. Shrimati Chandra Kanta Goyal
4. Shrimati Shalini Kulkarni '
5. Shrimati Pushpa Wagale
6. Kumari Sudha Gandhi, Advocate
7. Kumari Chanushila Azgaonkar
8. Shri Ramdas Nayak, Ex-MLA
HYDERABAD
33. National Federation of Indian Women, Hyderabad 29-7-1981 PN
Spokesman :
Shrimati Rita Seth, President
34. Hyderabad Waomen’s Democratic Association, Hyderabad 29-7-1981 £33
Spokesman :
Shrimati Fatima Alam Ali
35. Bhartlys Grameen Mahila Sangh, Hyderabad . 29-7-1981 30
Spekesman :
Shrimati A. Wahabuddin
36. Indian Council of Social Welfare, Hyderabad 29-7-1981 232
Spokesman :
1. Shrimati Prema Malhotra
2. Shrimati Ayesha Rishad
3. ShriB. V. Jagdish
37. A.P. Mahils Samakhya, Hyderabad . . 29-7-1981 35,
Spokesman :
1. Shrimati Sarla Devi
2. Shrimati Brij Rani Goud
3. Shrimati C. Rajkumari
$8. All Indian Women's Conference, Hyderabad 29-7-1981 5 ]

Spokesman :
Shrimati Daya Devi

"




[ix]

39. Government of Andhra Pradesh, Hyderabad

Spokesmen :
1.

2
3.
4

Shri E. Ayyapu Reddy, Law Minister
Shri Jayakar Johson, Secretary, Home Department
Shri M. N. Rao, Secrctary, Law Department

Shri T. Ponnaiya, Additional Inspector General of Police
(Crime)

30-7-1981

¢0. Dilsukh Mahila Mandal, Hydersbad . . . . . 30-T-1981
Spokesmen, :
1.
2. Shrimati Jamulu Nisha Begum
3. Shrimati Gayatri Devi

Shrimati Yamani Choudhari

‘41, Association of Democratic Lawyers . . . . . 30-7-1981
Spokesman :

42.

Shri Manohar Lal Saxena

BANGALORE

Government of Karnatka, Bangalore . . . .
Gpokesmen :
1.

2.
3.

Shri Shankara Reddy

Director of Prosecution

ShriB. N. Garudachar, Additional Inspector General of Police
Shri A. Venkat Rao, Secretary, Law Department

43. Governnemt of Kerala, Trivandrum . . . . .

Spokesmen :

1.

2.

Shri C. Subramaniam, Deputy Inspector General of Police
Shri G. Sreedharan Nair, Additional Law Secretary

44, Union Territory Administration of Goa, Daman & Diu, Panafi .
Spokesman

%

1.
2.

Shri U.D. Sharma, Secretary Law and Judiciary Department

Prof. S. D. Sharma, Director Incharge Psychmtry and
Human Behaviour

Dr. J. M. Sharma, Prof. Forensic Medicines-cum-Police
Surgeon

31-7-1981

31.7-1981

31-7-1981

244

26

27z

283

286




(z]

45. Young Women s Christian Association, Bangalere .. 3171981
Spokesmen

Shrimati E. V. Mathew
46, Shri C. Iyangar, Bangalore
47. Government of Tamil Nadu, Madras . . . . . 1-8-1981
Spokesmen : .
1. Shri Herbet Chelliah, Deputy Secretry, Law Department
2. Shri A. John Joseph, Deputy Sccretary, Home Department
48, Union Territory Administration of Pondicherry . . 1-8-1981

Spokesmen

1. Shri A. John Ambiroise, Chief Judicial Magistrates,
Pondicherry,

2. Shri S. G.Bhatt, Principal, Govt.Law College, Pondicherry .

49 .Shanthi Seva Samaj, Bangalore . . . . . . 1-8-1981
Spokesmen . .
Shrimati Indu Krishnappa

50. Baze Niswan, Bangulore . . . 1-8-1981
Spokesmen  :
1. Shrimati Sharkat Qureshi
2. Shrimati Saadthuissa Bcgum

51. Dakshina Bharatha Mahila Sangham, Bangalore .. 1-8-1981°
Spokesmen
1. Surimatj Padma Srinivasan

2. Shrimati Bhavani Sunder Raj
52, Government of Karnataka, Bangalore . . . 1-8-1981

Spossmen 3
1. Shri A. Vunkat Rao, Law Sccretary
2. Shri A. M. Moses

53, Anges Villa for destitutes, Baugalore . . . 1-8-1981

Spokesmen :
1. Shrimati Lillian Xavier
9. Shrimati B. Vimla

301

305

309

316

821

322

824




(xi)

35.

57.

58.

59.

61,

Spokesmen :
1. Shrimati S. Malthi
2. Shrimati Gayatri Devi

. Workiag Women’s Co-ordination Committee, Rarnataks,

CALCUTTA
Nationa] Federation of Indian Women, Calcutta .

Spokesmen :
1. Shrimati Rani Das Gupta
2. Shrimati Seva Bandopadhya
3. Shrimati Mina Das Guputa

Paschim Banga Mahila Samity, Calcutta : . .

Spokesmen .
1. Shrimati Bina Guha
2. Shrimati Vidya Munsi

All Bengal Women’s Union, Calcutta

Spokssmen :
1. Shrimati Romala Sinha

2. Kumari Meera Datta Gupta

All India Women’s Conference Metropolitan Branch,
Calcutta . . . .

Spokesmen :
1. Shrimati Sati Sinha [}
2. Shrimati Athoka Gupta

The Women’s Coordination Council Calcutta

Spokesmen :
7. Shrimati Bijoli Ghash
2. Shrimati Aloka Mitra

The Indian Journalists Association, Calcutta .

Spokesman :
Shri Lalit Mohan Banerjee
The Calcutta Press Club, Calcutta
Spokesman :
Shri Mrityunjoy Chattopadhyay

z-8-1981x

16-10-1981x

. . z¢~x0-198x

I4-10-398x

14-20-2981

14~10-1981

14-10-1981

14-10-1981
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6a. Calcutta Journalist Club, Cilcutta
Spokesmen
1. Shri Niranjan Sen Gputa
2. Shri‘Sltyen Deb Mallick

14-20-1982

63. The Bar Council of West Bengal, Calcutta
Spokesmen :
Shri M G. Mukherjee, Member and Senior Advocate
64. Chief Metropolitan Magistrate Court, Calcutta $ . . X4-10-1981
Spokesmen :
Shri Deven Mookerjee, Advocate

. o Ig-x0~xg8x

65. Shri Tara Lahari, Senior Advocate, Alipur Bar Associa-
tion, . . . . 14-10~1981
66. Government of Manipur, Imphal

Spokesmun :
1. Shri I. Bijoy Singh, Law Secretary

15-20-198x

2. Shri A. Sukumar Singh, Under Sccretary (Law)

- 67. Government of Tripura, Agartala . . . . 15-30-1981 °

Spokesmen :
Shri H. Das, Secretary, Law Department
68, Government of Assam, Dispur . . . . . I5-10-198x
S,;akcmn :
1. Shri C. D. Tripathi, Commissioner-cum-Secretary
2. Shri D. C. Sharma, Secretary, Judicial Department
69, Government of West Bengal, Calcutta
Spokssmen :

. . « I18-30-1981

1. Shri Raghabendra Banerjee, Judicial Secretary
2. Shri A. K. Banerice, Special Secretary
3. Shri A. C. Sengupta, Joint Secretary (Judicial) -
ITANAGAR
70, Social Welfare Board, Itanagar
Spokesmen :

. . . 17-10-1981

1. Shrimati Omen Deori, Chairman :

a. -Shrimati Yari Dolom, Social Worker
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370
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71. ShriJ.K. Panggeag, Advocate . . . N . . 17-10-1981 393
92, Shri J. K. Khargoria, Representaive of UNI . . . 17-10-1981 304
73. Shri R.B. Ray, Representative of Hindustan Samachar . «  17-10-1981 394
74. Shri Tomo Riba, MLA.( Leader of opposition, Arunachal Assembly) 17-10-1981 400
75. Government of Arunachal Pradesh Itanagar . . « 17-10-1981 405
Spokesmen :
1. Shri R. K. Patir, Chief Secretary. . . . . . 17-10-1981 405
2. Shri J. M. Srivastava, Secretary (Law) . . . .
g. Shri C.K. Raina, Extra Asstt. Commisioner (Along) . . 17-10-1981 .- 405’
4. Shri M.K. Mathur, Secretary, Arunachal Pradesh Legislative .
Assembly. . . . . . . . . . 17-10-1981 405
; PATNA
76. Dr. Ram Raj Prasad Singh MLA, . . . . . 19-10-1981 418
77. Shrimati Sukumari Devi, MLA. . . . ..  19-10-1g81 428
%8. Bihar Mahila Samaj, Patna . . . . . . 19-10-1981 434
,  Spokesmen :
1. Shrimati Kamak Roy
2. Shrimati Raj Kumari Shabnam
79. State Government of Bihar, Pua. . . 20-10-1981 441
Spokesmen :
1. Shri P.P. Nayar, Chief Secretary
2. Shri R.N. Dash, Home Secretary
4 Shri A.P. Sinha, Law Secretary
4. Shri Fazal Ahmed, I.G. Police
5. Shri Kailashpati Additional I.G. (CID)
80. Patna Women's College, Patna University, Patna . . 20-10-1981 460

Spokesmen
1. Shrimati Sumita Chowdhry.
2. Shrimati Nidhi Sinha

.
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81, Shrimati Ramanika Gupta, MLA. . . . 20-10-1981 463
82. Social Welfare Advisory Board , Patna . . 20-10-1981 465
Spokesmen
1. Shrimati Anusyya Jayaswal, Chairman
2. Shrimati Mukul Jha, Vice-Chairman
83. All India Women's Conforence, Patma . . 20-10-1981 467
Spokesmen :
Dr. (Mrs. ) Uma Sinha, President
84. Syed Shamseer Rahman, Public Prosecutor, Paina . 20-10-1981 469
8s. Shri Siddheswari Prasad Singh, Advocate, Paina 20-10-1981 469
86. ShriU.N. Sinha, IAS (Retd.) Patna. 20-10-1981 - 471
87. Shri Radhika Devi, Ex-MLA, Bihar, Paina. 20-10-1981 4N
BHUBANESWAR
88, Coungress (I) Ganesh Ghat, Cuttack. . . 20-10-1981 475
Spokesmen :
1. Shrimati Indra Mitra
2. Shri B.K. Beura, Advocate
8. Shrimati Mamta Das Advocate
4. Shri J.K. Patnaik, Chartered Accountant
8y. State Social Welfare Advisory Board, Bhubaneshwar 22-10-81 483
Spokesmen :
1. Dr. (Mrs.) Belarani Dutta Chairman.
2. Shrimati Apala Mitra, Social Worker, Bhubaneswar.
90. Utkal Mahila Samiti, Cuttack 22-10 | 8! 485
Spokesmen

1. Dr. Nirupama Rath

2. Shrimati Nabanita Roy
3. Shrimati Neeroda Prabha Patnaik
4. Shrimati Chandraprabha Patnaik
5. Shrimati Shantilata Bhuyan
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91. Orissa Nari Seva Sangha. Outtack . « . . . 22-10-1981

Spokesmen
1. Dr. Jyotsna Dei

2. Shrimati Padmalaya Dax.

92. Prajatantra,C uttack 22-10-1981
Spokesmen
1. Shri Chandrasckhar Mohapatra, Editor
2. Shri Saroj Ranjan Mohanty
93. Utkal Jourmalist Association Bhubanswar . . o 22-10-1981
Spokssmen :
Shri N. K. Swami, President
94, Government of Orissa . e e e o o e o 23101981
Spokesmen :
1. Shri Gobinda Das, Advocate General
2. Shri Krishna Prasad Mohapatra, Law Secretary
3. Shri Narasinha Swain, IPS °
4

Shri Sudhansu Mohan, Patnaik, IAS, Additional Secretary,
Home Department

95. Shrimati Jayanti Panaik, MP . . . . . . . 23-10-1981
NEW DELHI .
96. Stree Sangharash, New Delhi. . . . . . o 2-11-1981
Spokesmen :
1. Mas. Radha Kumar
2. Ms. Ein Lall
3. Mas. Jessica Mahadevan

97. Karmika, New Delhi . . . . . . . . 2-11-1981
Spokesmen : .
1. Ms, Urvashi Butalia
2. Ms, Archana Sant
38, Delhi University, (Faculty of Law) Delhi . . . 2-11-1981
Spokesmen ;
1. Prof. (Smt.) Lotika Sarkar
2. Shri Raghunath V. Kelakar
3. Dr. Upendra Baxi, Professor of Law.
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496

512

516
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528
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99, Guild of Service, Delhi Branch, Delhi . . .. . . 2-11-1981
Spokesmen :

1. Shrimati Sunanda Bhandare, Advocate Supreme Court,
Chairman Legal Aid Committee.

2. Shrimati (Dr.) Razia Doshi, Hony. Secretary.
100. ShriK. 7. Rustamji . . . 3-11-1981

Ex. Secretary Govt of Indla and Membcr of Pohce Commission

101. All Indh Co-ordination Committee of Working Wonnn, New
elhi (Centre of India Trade Union) . . . . 3-11-1981

Spokesmen :

1. Kumari R. Vaigai

2. Shrimati Kitty Menon
3. Shrirlna‘ti Brinda Karat

102. National Federation of Indish Women,New Delbi, . . 3-11-1981
Spokesmen :
1. Shrimati Vimla Farooqi
2. Shrimati Man Mohini Sahgal

3. Shrimati Primla Loomba
103. Shri Ram Jethmalani, MP . . . 3-11-1981

104. Shri C. R. Iranij,
Chairman,
Press Freedom Sub-Committee,
The Indian and Eastern ’\Iewspaper Society,
New Delhi.

105. Shrimati Shyamala Pappu, . . . . . 3-11-1981

Senior Advocate,
Supreme Court of India.

106. Delhi Adininistration, Delhi . . . . 3-11-1981
Spokesmen :

1. ShriD. K. Das, IAS Secretary (Homc) '

2. Shri Lokeshwer Prasad,
Secretary (Law and J\ dicial)

107. Government of Tamil Nadu, Madras . . . 3-11-1981

Spokesmen :
1. Thiru S. Vadivelu,
Secretary to Government (Law Department)

2. ‘Thiru K. Chockalingam,
Second Secretary-cum-Home Secretary.
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578
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JOINT COMMITTEE ON THE CRIMINAL LAW (AMENDMENT) BILL, 1980
RECORD OF EVIDENCE TENDERED BEFORE THE JOINT COMMITTEE ON THE CRIMINAL

LAaw (AMENDMENT) BiILL, 1980

Tuesday, the 30th June, 1981 from 10.00 to 12.30 hours Conference Hall of
the H, P, Institute of Public Administration, Fairlawns Mashobra, Simla.
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WITNESSES EXAMINED

I, Government of Himachal Pradesh, Simla
Spokesmen

(1) Shri Jai Chand Malhotra—Secretary (Law).
(2) Shri Inderjeet Singh Sodhi—Inspector General of Police,
(3) Shri K. C. Chauhan—Director, Soctal Welfare.

II1. Society to Ensnre‘ Proper Treatment of Women, Chandigarh

Spokesmen

(1) Shri J. P. Atray—General Secretary.

(2) Shri V. N. Negi.

At 10.00 a.m, the Committee unani-
mously decideq to elect Shri Laj K.
Advani to act as Chairman of the
Committee since Shri D, K. Naikar,
Chairman arrived a little bit late.

SHRI LAL K. ADVANI: Friends,
I am grateful to you for asking me
to act as Chairman, 1 hope that
Chairman would arrive soon although
there is ng communication. Now, we
can go ahead with the schedule. I now
ask the Law Secretary to the Gov-
ernment of Himachal Pradesh, %ho is
here, to appear before us. We did not
have Himachal Pradesh Government
camments on the Bill itself. But the
comments that have been received on
the Law Commission’s report that
itself kept g basis for our purposes,

1. Government of Himachal Pradesh,
Simla.

(1) Shri Jai Chand Malhatra Sec-
retary (Law)

(2) Shri Inderjeet Singh Sodhi
Inspector General of Police.

(3) Shri K. C. Chauhan, Direc-
tor Social Welfare,

(The witnesseg were called in and
) they took their seats)

SHRI LAL K. ADVANI: Before we
‘proceed may I draw your attention to
Direction 58 of the Directions by the

Speaker which reads as follows:

“58. Where witnesses appear be-
fore a Committee tq give evidence,
the Chairman shall make it -:lear
io the witnesses that their evidence
‘shall be treated as public and is
liable to be published, unless thev
specifically desire that all or any
part of the evidence given by them
is to be treated as confidential, 17 {,
shall however, be explained tq the '
witnesses that even though they
might desire their evidence to be
treated as confidentia] such evi-
dence ig liable to be made available
to the Members of Parliament.”

SHRI J. C. MALHOTRA: He is Mr.
Sodhi Inspector General of Public.
And Mr. Chauhan, our Director of
Social Welfare.

Mr, Malhotra, the Members of the
Committee would like to ask some
clarifications and elucidations, We
would like to know from you if you
have any comments to offer on the
proposed Bill, Against the back-
ground of the Law Commission Re-
port, against the background of the
genera] demand, there needs to be an
amendment in the Criminal Law in
respect of these prablems. I am sure
you must be familiar with the whole
issue.

SHRI J C. MALHOTRA: Sir, I
would like to make two or three sug-
gestions on the Bill, Firstly, I take
clause 3 ang Section 375.

SHRI LAL K. ADVANI; Before you ,
go to the specific provision of the



Bil] itself and make your suggestions,
do you have any general comments to
offer—whether the present law is
adequate or inadequate. Whether it
calls for an overall change or not?
There is no obligation. Do you want
to offer general comments?

SHRI J. C. MALHOTRA: I don't
want.

Sir, with your permission, I may
draw the attention of this Hon'ble
Committee to Section 375 of the I.P.C.
In thig Section in clause “Seventhly”
“With or without her consent, when
she is under sixteen years of age”.
My respectful submissian is that the
“sixteen years of age” may be sub-
stituted by the word “eighteen years
of age.”. For this, I may give two rea-
sons.

Firstly, under Section 363 of the
Indian Penal Code, for the aoffence

of kidnapping, the minimum age is
18 years. And here the minimum age
is prescribed as 16 years. Suppose a
person takes away a girl of 17 years
of age with her consent, and then has
had sexual intercourse with her, he
will nat be guilty of the offence of
“rape”, the purpose for which the girl
goes with him but he may be guilty
of “kidnapping”,

SHRI J. C. MALHOTRA: Sir, the
first suggestion that I would respect-
fully submit before this Hon'ble Com-
mittee is that age should be 18 year:
instead of 16 years,

Second suggesion I would like to
make on explanation under sub-clause
(b), sub-section (2) of Section 228A,
which reads “The printing or publica-
tion of the judgement of any High
Court or the Supreme Court doeg not
amount to any offence within the
meaning of this sectian.” In my opin-
ion, Sir, the purpose of jnsertion of
Section 228A should be fuifilled so

_that the reputation aof the victim could
not be apoiled or tarnished by pub-
lishing the information that she is the
victim of rape. But if after the judge-
ment in a rape case is given by the
High Court or the Supreme Court and

\\}m the next day the same very judge-
Thent with her name is printed in the

newspaper, the purpose of the section
to some extent wil] be defeated. So,
in the circumstances, I would very
respectfully submit before this Hon'ble
Committee that after the words “Sup-
reme Court” appearing in the second
line of the explanation, we may add
the words “in any approved law
journal”. The judgement of the Bigh
Court or the Supreme Court may be
published or printed in an approved
law Journa] but not in the newspaper
so that the purpose of this section
228A which is being inserted may be
fully achieved,

The third suggestion that I would
like to make is on the insertion ot
Section 111A in the Indian Evidence
Act which reads like this; “In a pro-
secution for rape under clause (a) or
clause (b) or clause (c)-.or clause (d)
or clause (f) of sub-section (2) of
section 376 of the Indian Penal Code,
where sexua] intercourse is proved
and the question is whether it was
withoutt the consent of the women
alleged to have been raped and she
states in her evidence before the Court
that she did not consent, the Court
shall presume that she did not con-
sent.” Though the objection behind
this new clause is laudable, but it
can be mis-used because the addition
of thig clause is general. It will apply
in all cases of rape of any female of
any age. If the word ‘shall’ is sub-
stituted by the word ‘may’, the court
may draw this presumption under the
provision of this rule. If however,
the situation does not warrant then
the presumption may not be drawn,
If the word ‘shall’ is allowed to Te-
main, the provision may be abused or
misused.

(The Chairman joins the Committee)

Then another suggestion that I want
to make is on the explanation No. 1
at page 3, 36th line, which says, “here
a woman is raped by three or more
persongs acting in furtherance of their
common intention, each of the persans
shall be deemed to have committed
gang rape within the meaning of this
sub-section.” My suggestion is that
the word ‘three’ may be substituted
by the word ‘two’ because a woman



can be made helpless even by two
persons, and if two persons commit
such an offence then the word ‘three’
may be substituted by the worqg ‘two’.
These are my four suggestions.

MR, CHAIRMAN: There are some
suggestions made by legal experts—
even prohibiting the publication is
wrong.

SHRI J. C, MALHOTRA: The pub-
lication of the proceedings should be
prahibited because if the name of the
girl ie the victim is published, her
image is tarnished and she gets a
taboo on her character, she cannot get
good match and she looses her pre-
stige in the society and soclal atmas-
phere.

My respectful submission is that the
publication of the name of the victim
should be prohibited,

MR. CHAIRMAN: If that is the
position, then what will happen in
the judgement of the Supreme Court
or High Court is prohibited later on.

SHRI J. C. MALHOTRA: Sir, the
High Court report or Law Reports
are not read by people or majority of
the populatio, in this country. Only
the persons in legal profession, law-
yers or judges read the report. And
so there is very little possibility of
her reputation being harmed by pub-
lication of the judgements of the
Supreme Court and High Court in
the approved law journals, '

MR. CHAIRMAN: But there is an-
other type of the victim, Even after
the trial takes place in the presence
of some of her relations and they also
make sufficient propaganda in respect
of the offence committed, There, her
reputation in the society, as it was
will not be the same.

SHRI J. C. MALHOTRA: The pub-
lication is published throughout the
country. If the relatives make a talk
about it, they wil] talk amang their
relativeg and friends at the most. So
the chances of her reputation being
tarnished in the community at large
will be minimised by not publication
of her nam&é ' '}7"

‘ta put one or two questions.

SHRI S. W. DHABE: I would like
What
is your experience about rape cases
in Himachal Pradesh in the last two
years? Has any case happened in the
police custody? How many cases
reported in the last two years? Whe-
ther any of them happened under
police custady or hospital or judicial
custody?

SHRI INDRAJEET SINGH SODHI:
Sir, so far as Himachal Pradesh is
concerned, we are quite lucky that the
incidence of rape cases is very very
less, In the year 1978-79, only 30
cases of rape reported throughaut the
Pradesh. We do not have any case of
rape in the police stations. Rather in
my view, here we do not have inci-
dence of crime on large scale.

SHRI S. W DHABE: There are no
caseg under police custody.

SHRI K. C. CHAUHAN: These areas
have been traditional since long time
relatively free from crime of this
nature.

SHRI S. W. DHABE: First point.
Of late, during the last two or three
yearg as compared to other States, na
doubt, your State is free from this
kind of crime. Compared 1o this
within the last span of 5 years or
10 years, has there been any con-
spicuous increase?

SHRI INDERJEET SINGH SODHI:
Sir, we are bound to have increase is
due course, Previously the Himachal
Pradesh had maintained its insular
character and it hag been completely
cut off but now that the“roads are
opening up and there is much amount
of floating population and big projects
are coming up, the incidence of crime
js bound to be on the increase.

SHRI S. W. DHABE: Mr. Mal-
hotra, Secondly, you have said the
word “shall” may be substituted by
the word ‘“may”. Under the Indian
Penal Code the definition of consent
given under Section 90 is very vague.
Do not you think in view of the con-
dition of Section 90, this Section is

necessary for the presumption of her’

consent.



by

" statute

' 8ame way unlesg Contrary

Section 90 of the LP.C. says— A
consent iy not such a consent ag is
intended... if the consent is given
by a person under fear of injury, or
under a misconception of fact...May
be consent—it ig possible to find out
from the evidence whether it ig free
consent or congent under duress. It
is necessary to gllow this presumption
under the new clause of Section?

SHR] J. C¢. MALHOTRA: In my
view, section 111(A) needs to be in-
serted. Because, suppose, there are
under the general law of today, the
onus of proof ig on the prosecution
and to prove that the accused has
committed the offence. So, it is for
the prosecutor to prove. If the female
ig more than 16 years of age or 18
years of age, whichever will be the
prescribeq minimum age, then the
prosecution is to prove that it is
without her consent,

SHRI S. W. DHABE: Ii is likely to
be misused.

y SHRI J. C, MALHOTRA: So, I
suggest that the world “shall” may be
substituted with the word “may”.
Under Section 14 of the Indian Evi-
dence Act, if the word used is “may”.
the court may probe certain cireum-
stances relating to a particular per-
son. If you use the word “shall”, it
may be interpreted ag mandatory.

- 8o, this is my suggestion.

MR. CHAIRMAN: “may” is, 1
would say, construed ag obligatory
according to some of the High Court
and Supreme Court decisions, j# the
has conferred certain obli-
gationg on the statutory authority,
even if the word appears ag “may”,
it shall be construed to be “shall”.
That is under the particular circum-
stances, the meaning of ‘“may” ghould
have been taken as “shall”—but not
always.

SHRI J. ¢, MALHOTRA; T would
submit Sir that when in a gtatute a
word, is used in the many Sections.
then it has to be interpreted in the
intention

ppears. Under Section 114 of the

Indian Evidence Act, the worg “may”
is interpreted as not obligatory. The
court may probe the circypstances
or the factg of the case. So, the
word “shall” in Section 111(A) also
would be interpretey likewlse uniess
it is contradictory.

SHRI S. W. DHABE: Secondly,
about printing and publication. The
Chairman of Press Council has said
specifically in communication to the
Committee that publication prohi-
bited is more dangerous than wide
publicity—mobilising public opinion
efc, and that is more important tham
a stigma on the prosecutrix and her
lite,

That iy one who wants to marry
is certainly bound to find out a copy
of the judgement and that copy could
be available. So, so far as the prob-
lem of marriage is concerned, the
problem will be still there, Because
those who want to marry, they will
certainly find out all the facts and
circumstances. Therefore, the ques-
tion is whether tle prohibition of
publication will be wusefu]l in the
largest interest of the society.

SHRI J. C. MALHOTRA. Sir, my
submis<ion is in the Indian society,
majority of people cannot have much
access in finding the name of the
victim from the Law, Reports or by
obtaining g copy of the judgement.

SHRI S. W. DHABE: .From the
court itself, they can get a eopy ef
the judgement,

SHRI J. C. MALHOTRA: Very few
people in the villageg have this ac-
cess. But if the name is printed
everybody would know of it.

SHRI BAPUSAHEB PARULEKAR:
1 welcome your suggestion of age
from 16 to 18 years. It will go a long
way—for 18 instead of 16 years.
You say that the proposed clause 111A
of the Indian Evidence Act may be
misuseq under some circumstances
that you bave just stated. Can you
cite any instance in which such a
presumption could be misused?



SHRI J. C. MALHOTRA. Sir, sup-
pose there are certain marks of in-
jury on the person of the victim ac-
cording to medical report, then the
Court should draw this presumption.
If there are certain marks of injury
on the persort of the victim, the court
should draw thig inference, In an
event if there is a hue and cry and
neighbours are attracted to the gcene
then the presumption should be
drawn. We cannot foresee all the
circumstances, but the judge while
sitting i the court can see whether
this presumption can be drawn or not,
When there is a girl, eight or nime
years old, and there is no injury, the
court should draw this presumption
because she is helplesg and weak.

SHRI BAPUSAHEB PARULEKAR:
Bill says that when the women states
in her evidence before the court that
she did not consent, the court shell
presume fhat she did not consent, You
say that the word ‘shall’ should be
substituteq by the word ‘may’ for giv-
ing discretion to rthe court. Suppose
discretion is not given to the court
how the provision by insertion of
word ‘shall’ shall be misused.

SHRI J. C. MALHOTRA. Sir, in
gome cases it happens. Suppose, a lady
is willing and consenting to the act of
sexual intercourse and is caught red
handed. She then ip the court says
that it is without her consent. I have
not come across a case in my life
where a victim of rape says that the
act was with her consent, But gene-
rally in all cases woman says I am
not g consenting party. The presump-
tion and the onus will be on the ac-
cused that she was a consenting party.
Tn such cases I think there is a very
remote possibility of removing ihis
presumption. '

SHR] BAPUSAHEB PARULEKAR:
My first question will be with refe-
rence to your suggestion No, 2 about
the explanation. Now that explanation
only refers to the judgment of the
High Court and the Supreme Court,
the provisions of the Bill have not
tuken into consideration the judgment
of the Sessions Court. Everybody

will publish the judgment of the Ses-
ajons Court and, as you know, local
people are more interested in the
judgment of the Sessions Court. Do
you think that the judgment of the
Sessiong Court also not be published.

SHRI J. C. MALHOTRA: Sir, the
printing and publication of any judge-
ment of the Sessions Court, High
Court or the Supreme Court in any

newspaper or journal will be prohi-
bited.

SHRI BAPUSAHEB PARULEKAR:
That is being added.

SHRI R. K. MHALGI: Now if you
kindly see thig Section reads “Who
ever prints or publishes the name or
any matter which may make known
the identity of any p#rson against
whom”, Now according to this word-
ing ‘against whom’, the name of the
vietim or offence can be published.
Thereby the people will come to know.
We may not know, but the people
around Simla wil] come to know. Do
you think it is necessary that after
the words *against whom’ the words
‘by whom?’ is necessary.

SHRI J> C. MALHOTRA. If the
words ‘by whom’ is inserted then the
law doeg not prohibit crime.

SHRI BAPUSAHEB PARULEKAR:
The identity of the victim would be
disclosed by publishing all other de-
tails excepting the name of the victim,

SHR; J. C. MALHOTRA: Suppose
in Simla rape is committed. Every
neighbour or the person will be know.
ing it whether it is publisheq or net.
If it is published in the papers thea
everybody in Himachal Pradesh will
be knowing it.

SHRI BAPUSAHEB PARULEKAR:
If the local people know about the
rape, there will be more difficulties.
How .can you plug that?

SHRI J. C. MALHOTRA: Sir, that
we cannot check, If the offence is
committed, everybody can know it
through his personal knowledge irres-
pective of the fact whether it is pub-
lisheg or not. "



SHR; BAPUSAHEB PARULEKAR:
In the memorandum you have gaid
that your Government ig not in favour
of interrogation of women by female
police officers. But, in the Law Com-
mission Report it ig said that as far
ag possible statements of girls should
be recorded by female officers.

SHR! 1. S, SODHI: Str, at the pre-
sent about 65 ladies are police offi-
clals and none of them is ASI or
above, We have kept them at the
Headquarters only excepting in the
border districts of Lahaul and Spiti
and Kinnaur. At other district Head-
quarters we have got women police.
We have been associating women
police with the ladies for enquiries
etc., but in some cases which happen
in the interior, it is not possible to
associate the wome, police,

SHR] BAPUSAHEB PARULEKAR:
A questionnalre should be prepared
and given to the female officers. They
are simply to ask questions,

SHRI 1. S. SODHI: For this when
we have time we have interrogation
by the lady police.

SHRI R. K. MHALGI: What is the
tota]l strength of constables in your
State?

SHRI 1 S SODHI; Sir, total
strength of police is about 8,000, Out
of that, about 7,000 are constables and
Head constables,

SHRI BAPUSAHEB PARULEKAR:
Coming to the clause 8 of the Bill,
two or three things 1 woulq like to
know from you. Now the first thing
is that the presumption is to be drawn,
and that the presumption is to be
rebutted by the accused. The fact as
to how the presumption is to be re-
butted, we will come to that later on.
But in case the consent is obtaineq by
fraud or otherwise, medical evidence
would be of no use as in such a case
there would not be external injury.
Now in such cases what you have to
say ig that this presumption should be
applicable not in all cases of rape
Jbringing if the offence of rape is
tommitted by public officers or per-

sons in fiducfary relationship. For
example, the offence committed in the
police station, hospital ete, Do you
want to make any suggestion in this
connection?

SHRI J. C, MALHOTRA: As it it an
individual commitg rape it is diffe-
rent. But if a person commits in the
police station or in the hospital, in
that case the presumption should be

drawn. That is point.

SHRI BAPUSAHEB PARULEKAR:
Don't youthink that this will amount
to discrimination under Article 14.

SHRI J. C. MALHOTRA: It will be
a reasondble classification that is
Clause 111A. It wil] not be made ap-
plicable to wll, Sir. Your honour may
kindly see that this clause 111A per-
haps will be applicable in cases of
offences which come within the pur-
view of clause (a) or clause (b) or
clause (c) or clause (d) or clause (1)
of sub-section (2) of Section 376 of
IPC. Clause (a) being police officer
clause (b) public servant, clause (c)
superintendent or manager of a jail,
clause (d) being management or staff
of a hospital. So this presumption is to
be made applicable only to a parti-
cular classes of offence and not all the
classeg of rape. And in my opinion,
this has been a proper proposition. It
should not be made applicable to all
classes. And where there is corro-
borative evidence of the prosecutrix,
then alone the presumption should be
withdrawn, That is why, I propose to
introduce the word “may” instead of
“shall”, But if the judge from the
factg of the case come to the conclu-
sion that the circumstances warranted
him he should change the presump-
tion. It should not be mandatory, it
should be discretionary with the judge
depending upon the circumstances of
the case.

SHRI S. W. DHABE. Ia the police
custody, if the rape takes place then
there shall be no purpose of cate-
gorisation. The presumption is not
made applicable to all. They are made
applicable to certain cases under cus-
tody or under the police custody, If



You make it “may”, there is no mean-
ing of this Section. That is under
ordinary law. Therefore, the word
“shall” has got a special significance
because $t is under the police custody,

or public servant where she is help-
less.

SHRI J. C. MALHOTRA: No Sir.
I am submitting that clauses (a), (b),
(¢), (d), (e) and (f) do not relate

to custody for your kind information.
1 may read:

(a) being a police officer, com-
mits rape in the local area to
which he is appointed, or in any
police station...

Suppose a police officer is posted
in police station A and his jurisdic-
tion extends to whole of tehsil or
talug when he goes to the village
and commits an offence of rape or
sexual intercourse with a woman,
then he will be guilty under clause
(a) and the presumption will be
drawn under Section 111A, irrespec-
tive of the fact that whether the
woman is under the custody or not,

Clause (b)—being a public servant
takes advantage of his official position
and commits rape...Clause (c) being
the superintendent or manager of a
jail. ..

SHRI S. W. DHABE. How can there
be g custody in clause (c¢). The whole
idea is that if a public servant or
officer commits such a henious crime
ang therefore a special provision has
been given. There is no choice for the
court, If the word “may” ig accepted
then there is no categorisation.

SHRI J. C. MALHOTRA: No Sir. In
those cases the court cannot draw
such presumption even under the
general law.

SHRI S. W. DHABE: It has been
made applicable for 4 categories. Only
it concerns four categories and in
those categories, whep an officer com-
mits henious crime where she is

.helpless, the law says that t)c cour$
must presume,

SHRI J. C, MALHOTRA: But this
can be misused and abused.

MR. CHAIRMAN: The question put
by the Hon'’ble Member wag discrimi-
nation under Article 14. Because such
provision did not contain in the draft
Bill. He quoted that there is diffe-
rence between common rape and cus-
todial rape. Policeman is also put in
a different way and also referreq to
the presumption made available to
the particular provision of the Bill—
not to all. Therefore, he has put a
specific provision whether he agrees
for discrimination or not, He replied
that classification is reasonable. After
all, it is known.

SHRI BAPUSAHEB PARULEKAR:
Now do you not think in this Section
111A, the clause (e) of Section 376(2)
should also be included ag it is also a
serious crime—rape of a pregnant
woman? Because there are opinions
of some juristy who have suggested
that (e) should go along with (a),
(b), (¢) and (d).

SHRI J. C. MALHOTRA. 1t may be'
included, There will be no miscarriage.
It is also a serious offence because
sexual offence committed on a preg-
nant woman, there are chances of
abortion and her life being in danger.

SHRI BAPUSAHEB PARULEKAR:
Then, with reference to punishment,
do you agree that it should vary with
the type of victim? Such as when 4
or 5 years old child is raped or even

very old women of 60 or 70 years are
raped.

SHRI J. C. MALHOTRA: In case 2
chilg is raped, the sentence shnuld be'
severe, if the child is below 10 or 8
years.

MR. CHAIRMAN. In respect of

a child, the punishment should be
greater, you mean.

SHRI BAPUSAHEB PARULEKAR:
Now you see, in the new deflnition of
Section 375, thirdly, with her consent,
when her consent has been obtained
by putting her in fear of death or of
hurt or of any injury or by criminal

intimidation as defined in Sectmw
508. A
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This ig only with reference to her
-and not to any other person. Do you
think the scope should be enlarged
ag far as clause (8) is concerned, so
‘a8 to cover threat or criminal intimi-
dation to near relation of vietim?

SHRy J. C. MALHOTRA: Sir, in
gang rape, if it ig included then it
will serve the purpose of justice. But
there is only one victim and only
one accused then it will not. That is
what I would submit,

SHRI BAPUSAHEB PARULNKAR:
There is one more question, The
Explanation 2 to Section 375 says that
a woman living separately from her
husband under a decree of judicial
separation shall be deemed not to be
his wife for the purpose of this Sec-
tion,

Now you may be aware of the pro-
vision in the Hindy Marriage Act.
During the period of judicial separa-

ion, there ig an opportunity to live
tpgether and cohabit and thep that
decree becomes nullity. So, do you
not think that thig provision of ex-
planation 2 is totally inconsistent with
the personal law?

SHRI J. C. MALHOTRA. Sir, this
will be, I think a fit case because
generally she will be more than 10
yearg old. If she gives the consent
then she does not come within the
definition of rape.

SHRI BAPUSAHEB PARULEKAR:
.»Do you mean to suggest that if there
i\ cohabitation between the two per-
" sons even with consent when they are

living separate under a decree of
judicial separation, the case should be
treated as rape?

SHRI J. C. MALHOTRA: No, Sir.
} Because the intercourse will be with
- her consent so it wil] not be a rape.

: SHRI BAPUSAHEB PARULEKAR:
. What should be the punishment if we
, are to retaim this clause. Assume for
; a moment that marriage has taken
: 1%:003 and the woman is below 16
| y&irs, and because of their husband-

\,

wife relationship, sexual intercourse
takes place. Should there be less or
severe punishment for this} When we
make the law, people must fee] that

- we have applied our mind,

SHRI J. C. MALHOTRA. Sir, it
shoulg be less. But there should be
some distinction between ordinary
case and sexua] intercourse with wife..
So, it should be less.

SHRI BAPUSAHEB PARULEKAR:
With reference to thig deterrent
punishment for custodial rape also
you wish.to make any suggestion?

SHRI I. S. SODHI: Sir, we defi-
nitely agree with you.

(The witnesses then withdrew)

II.—Society to Ensure Proper Treat.
ment of Women, Chandigarh,

Spokesmen.

(1) Shri J. P Atray, General
Secretary

(2) Shri V. N. Negi.

(The witnesses were called in and
they took their seats)

MR. CHAIRMAN. Before we pro-
ceed, may I draw your attention to
Direction 58 of the Directions by the
Speaker which reads as follows:

“58. Where witnesses appear be-
fore a Committee to give evidence,
the Chairman shal] make it clear to
the witnesses that their evidence
shall be treated as public and is li-
able to be published, unless they
specifically desire that all or any
part of the evidence given by them
is to be treated ag confidential, It
shall, however, be explained to the
witnesses that even though they
might desire their evidence to be
treated as confldential such evi-
dence is liable to be made available
to the Members of Parliament.” &

SHRy J. P. ATRAY: It can be re-
corded as public. Only thing which
I want to explain ig that both of us
happen to be Government servants
also, Our views are private repre-
senting the Society. That is not on



‘behalf of the Government. That is the
only exception,

MR. CHAIRMAN: Now you have
.given your memorandum also. What
more you want to adg to that? Have
you got anything to be supplied in
detail in addition to that?

SHRI J. P. ATRAY. One thing
‘which I want to add js that there is
no doubt that thig is sought to make
the law more stringent and deterrent.
But we still feel that this is an area
where the law including the crimi-
nal law, law of evidence law of proce-
dure which are not as strict as in
other crimes and offences. So, our
viey is, Sir, that it would be probably
better to have a separate sort of an
Act on sexual offences like for exam-
ple, in Britain, you should have a
Sexual Offences Act which should
take care of not ' only the penal as-
pects of the law which are covered
here but the law of evidence and
procedure relating to these offences.
Now for exampl®, the stress in the
Amendment Bill is mostly on the evi-
dence of rape etc. Sections like 354
and even kidnapping for sex is not
given the same treatment. Sir, our
feeling is that in the Indian social
conditions, the stigma which ig attach.
ed to a woman whether she has been
raped or molested, is more or less the
same. Physical assault—not amounting
of rape—is also more or less the same
offence as far as the social treatment
is concerned. The stigma would still
be there ang therefore even in this
assault offence, we need stringent
treatment and that can be had by
making g separate Act on this.

MR. CHATRMAN: You mean to say
that outrage of modesty. What is the
punishment—deterrent according to

ya\l'

SHRI J. P. ATRAY: Sir, UK. ‘has
got a different social set up. We
should formulate the lew in the light
of social consequences in our country.
For example, the Law of Evidence

‘atc., while it may be eavier to ray
that ingredients like resistance and
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consent, penetration etc., they can be
proved. But in practice, our experi-
ence is, it ig very very difficult. The
corroboration of these things is almost
impossible. In the light of these, the
law of evidence needs a sort of change
to make it more stringent for these
offences. Ang this may be clubbed
with offences generally related to
that kind.

MR, CHAIRMAN. So, according to
you, even if there is no corroboration,
You mean that there should be a con-
viction,

SHRI J. P. ATRAY: According to
me, if the woman stands up and says
she hag been molested raped, 1 think
it should be given much more cred-
ence than saying that theft has been
committed in my house. The crime
of theft amdl crime or rape should be
treateg differently.

MR. CHAIRMAN: No, no. Excep-
tion is not always correct, If you
say, a particular woman is chased, or
modesty is outraged, then there should
be a case of stern punishment—And
generally, in elmost in all cases of
outrage of modesty or indecent assault
on the woman. courts put some sort
of exercise to see corroboration not
because of rule of law but as a rule
of prudence to satisfy their cons-
cience,

SHRI J. P. ATRAY: Woman will
not wrengly testify on such matters
ecpecially if one has better character.,
What I am saying is unlesg it is proved
that the woman is of such low moral
character that she is a professional wo-
man, her evidence alone should be
‘given enough weightage and a sort of
shifting of the burden of proof to the
accused—to at least prove that she
is of bad character. If he proves, this
the onus ig discharged. When she
stands up and says that, she has been
raped the onug is on the accused to
prove that he is innocent and this is
nothing new ag far as Indian lawg are
concerned. There are strong presump-
tions, in some other laws against the
accused ang onus is there on him, So,
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this will not be a sort of exception to
the legal system.

} Another aspect about the memo-
randum which I want to say is about
the case of persong in authority while
the law has covered persons who
under the law or otherwisc can hold
custody of women, It has not covered
journalists. We have started with a
sort of, misuse that guthority to ob-
tain consent and things like that. That
s why, Sir, I proposed that this defi-
nition of Section 375 should be that
“with her consent, when her consent
has been obtaineqd by putting her in
fear of death or of hurt, or of = any
injury or of logg or by criminal inti-
midation.” It js connected again with
Section 376 (2) (b) also. The pro-
posed Bill does not cover the person
involved who may misuse the autho-
rity to obtain the congent for sexual
intercourse.

( MR. CHAIRMAN: But in the
{ memorandum, you have given—it ijg
the same in .the Bill. Definition of 375
has further been revised as follows: —
After the word injury, “or by crimi-
nal” force,

SHRI LAL K. ADVANI: The main
objection against shifting the burden
on the accused hag been thig change
to blackmail and abuse all that. Don't
You think that if you bring in this
provision, it wil] result in reforms It
is not relateq to persong like police
officers or Superintendent; of Police
or Superintendents of Hospitals, but

‘- the custodial authority. We are bring-
ing a senior officer in the Govern-
ment and subordinates to him. He
can be accused of taking unnecessary
advantage. Don’t you think that this
is the objection against the whole
thrust of the Bill, namely, it is likely
to be abused. I am not questidning
the authority of the pensons.

SHRI J. P. ATRAY: Sir, I know
that the main objection against the
ugho]e Bill is this ang that the objec-

\,\:lon becomes stronger when we try
0 bring everyone under it. Under

the practical conditions, there have
been caseg of rape and they are in-
creasing, and instanceg of this type
are also not lacking. Sir, this is a
practical situation which we are ex-
periencing. In order to deal with
this situation, we are to find 5 re-
medy though there may be violations
in the process of this remedy, For
example, there is a medicine which is
used for curing a particular disease,
but it may alsp be used for commit-
ting suicide. So, it does not mean that
the medicine should not be prescribed.

SHRI LAL K. ADVANI: Victim of
the rape is subjected to some medi-
cine. A person who ig.a police offi-
cer, or a person who is a Superinten-
dent of Medical Institution, or a per-
son who is the Head of the Educa-
tional Institution, he is abusing his
authority, anq s person who happens
to be ap official commanding supreme
position does not necessarily gives that
authority. I not it a different category
altogether. I mhean to say the whole
purpose of the Bill will be defeated if
we do not cover all the ™seg of rape.

SHRI J. P. ATRAY: Jir, in the
present time, the fear of loss of job
is sufficient as a sort of threat for her
to agree to this sort of thing. As far
ag the custody part is concerned, the
same thing applieg there.

SHRI LAL K. ADVANI: Loss of
job. You have made a specific point
that this particular category should
be extended. Have you come across
any such case?

SHRI J. P. ATRAY: Sir, I have
come across such cases. There are
written complaints involving not only
loss of job, but even transfers also.

SHRI S. W. DHABE: In whose
custody or in what case do you think
that this should be extended? There
are many complaints that landlords
commit atrocities on poor people,

SHRI J. P. ATRAY: The landlord
is not a person in authority in the
sensz in which we are considering
like public servants.



SHRI S. W. DHABE: Also exemp-
ting other categories where these
offenceg take place in the office where
employees are working as stenogra-
phers or otherwise, there are other
cases in the rural areas where land-
lords, for example, in Bihar and U.P.
commit atrocities on women. Num-
ber of such cases is larger. Do you
think that this Section should be ex-
tended to the category of landlords.

SHRI J. P. ATRAY: 1 personally
feel that as far as that tendency is
concerned, the women are protected
under other laws also. So, land-
Jord cannot at least be en paper a
person in authority. As far as land
is concerned, the landlord cannot go
to the tenant and say that I will de-
prive you of the land because he can
take recourse to available legal reme-
dies.

MR. CHAIRMAN: Suppose, there
is landlord, Can he not take advan-
tage if such a Section is extended to
them also.

SHRI J. P. ATRAY: I don't think
it should apply to anyone except
Government employees. If a women
is employed on a particular Govern-
ment job and she stands to lose that
job, there can be chancés that she
will consent because if she loses the
job of Government, she cannot get
it again. Further, a woman who is
doing this particular type of job can-
not do the job of a coolie as an alter-
native,

SHRI S. W. DHABE: We are go-
ing to make a comprehensive law.
Do you think that in the comprehen-
sive law, such things should be add-
ed.

SHRI J. P. ATRAY: I will not ob-
ject if it is added on a short term
basis. The problem of landlord and
tenant is a different thing. If that
aspect is otherwise taken care of,
this problem will not arise. I only
want as far as possible all persons
in authority should be covered. As
far as police officers are concerned,
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they can be covered by the proposed
amendments, I also want to go to
the basic question of this problem
because law alone, even if it is made
hundred per cent deterrent, :is not.
going to deal with the problem as
the problem lies elsewhere. To my
mind, the basic sense of insecurity in.
the women taken as a separate sex is
behind it. Thig insecurity is not be-
cause of physical weakness; that may
be one of the facts. But such factors
are often pointed out against women,
as reason that they.do not find them-
selves in a position to protect them-
selves. Women ag a separate sex, find
some sort of insecurity, To my mind
reasons for this are economical rea-
sons. If we want to stril;e at the
root of this problem, we are to pro-
vide a sense of security to the women
as far ag economic aspect is concern-
ed. To ensure economic backing,
some facilities should be given, and
one of the facilities that I suggest is
that there should be proportional
reservation of jobs for women. But:
this is not to distribute jobs to women;'
it can be limited by other factors but
whenever a woman needs economic
backing, it should be provided to her.
For example, a man is murdered. His
whole family is in economic problem
because the man has been murdered
and the family has been deprived of
the economic means, A man has
been murdered. The family has been
deprived of the economic mcans and
the wife of the accused also. Some
sort of economic assurance like an
assured family income to the woman
should be provided so that when she
is in need of bread and butter that
should be provided.

Chilg victims. I am afraid, this
crime is very much on the increase.
Sir, we both happen to be police
officers, genior police officers, it is
almost every day that in our exper-
ience, in our day te day working, we
have seen this kind of child victims.
Children of the age of 1—15 years
there is no sort of age limit. Child-
ren of even one oOr two years
have been subjected to a crime of



rape. ‘There are several instances.
So the seriousness of the offence. And
this is an area where there ig no
provocation at all. Sometime people
say women provoke by their dress,
thig kind of argument does not apply
here, These cases are one sided—un-
provoked—this is an area where the
strongest measure should be taken.
Thcy are no less than murderers. In
fact, most of these cases, c¢hildren
normally die,

SHRI S. W. DHABE: Mr. Atray,
have you made any study of the last
two years about the child rape or
other rapes in police custody at Chan-
digarh or any document shows or any
statistics prepared on this.

SHRI J. P. ATRAY: We have
made studies. But I have not brought
figures here,

MR, CHAIRMAN. Do you remem-
ser some of the figures? You can
‘quote here also.

SHRI J. P. ATRAY: Figures, in the
sense, there are so many rape cases.

SHRI S. W. DHABE: I would like
to know whether your society has
made any study on it, especially about
<hild crime.

SHRI J. P. ATRAY: Yes, Sir. Here
1 may also add that this is the Society,
mostly of Government officers, and
people from professions—lawyers,
4, ‘ournalists, We have started with a
t:iew to exchange ideas. It is a society
jor collective thinking and individual
action,

SHRI S. W. DHABE: If you are
aware the child rape, you can give
the particulars.

! SHRI J. P. ATRAY: I can quote

several instances of rape. Child rape,
1 have two categories broadly. One
| is in the rural areas. Lot of children
 mostly female children go to the field
;, ‘for cutting grass and the things like
hat and while on the way to the
iikld or back home or working there,
neighbourers in the -fleld or by-pas-
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sers or some body overpower them
and assault them. There have been
several instances. I can quote the
figures and a sort of 100 in a year in
a smal]l State like Haryana with a
population of about a crore or so. So,
you can take up that also, and Har-
yana is a place where communication
etc, are well developed and people
should normally be afraid. So all the
talkg about that there can be a resist-
ance, there is hardly a time for it as
they just catch hold of a young girl
of 10—12 years, gag her mouth with
her own chunni. Half of the cases
have not been reported also. No
statistics which I may say can be re-
liable,

SHRI S. W. DHABE: Any case of
conviction,

SHRI J. P. ATRAY: Well Sir, 1
will certainly say the conviction in
these cases hag been very miserable
till recently, But the hue and cry
in the press and all that, it definitely
led .to a change—] mean in the judi-
ciary also. There have been recently
some cases of conviction of even 10
years. Even in one case, life imp-
risonment was given. But again Sir,
the problem is there, Though there
is conviction in the lower court, the
person concerned without much pas-
sage of time, gets released on bail
and court cases remain pending in
the High Court and higher courts. And
it takes a lot of time. And this crime
is committed by mostly neighbourers,
persons in the same village, resident
of that particular area and when the
accused is also a sort of nearby it is
very very difficult for the woman.

SHRI S. W. DHABE: You say that
employment given to women will re-
duce the incidence of offences, sexual
offences?

MR. CHAIRMAN: What he has
said is economijc security.

SHRI J. P. ATRAY: A sense of
security backed by economic means
which is very relevant today. There
the reasong are different.



SHRI S. W. DHABE: Even after

passing of Sexual Offences Act, 1976
in Britain and employment and social
security and everything is there, why
the offences are going on?

SHRI J, P. ATRAY: That is a dif-
ferent thing. '

MR. CHAIRMAN: He saysg if eco-
nomic gecurity is given, it will reduce
one way or the other. There may be
some possibility in curtailing the
crime,

SHRI S. W. DHABE: The object
of punishment is to improve the hu-
man beings and not to condemn them.
Do you support the principle of mini-
mum punishment which is given for
any crime?

SHRI J. P. ATRAY: 1 support the
principal of minimum  punishment,
While I myself am against capital
punishment, I suggest capital punish-
ment as long as it holdg good, should
be invoked in child rape also.

SHRI S. W. DHABE: Provision of
minimum punishment of 7 years may
also result in acquittal.

SHRI J. P. ATRAY: To arrest the
trend, I would suggest minimum
punishment—at the moment. To
arrest the fast increasing trend.

SHRI LAL K. ADVANI: Have you
anything to say about this last clause
of the Bill which is in a way crucial,
namely, presumption. 111A,

SHRI J. P. ATRAY: Thig proposed
Bill provides that on the question of
econsent, the presumption is raised.
If she stands up and says, then it
should be admitted.

SHRI LAL K. ADVANI: Of course,
you are here in a personal capacity.
Would the police officerns accept this?

SHRI J. P. ATARY: Yes, Sir.
Actually, the police officerg are all
eoncerned. Because, when a crime is

committed and during the course of
investigation and even during trial, it
ig the police officer, ang even after
their trial etc, police is' the only
agency which is connected right from
the beginning till end. Other agenci-
a3 come and go. Ang if there is no
conviction in an offence the police-
man feel concerned. I think the
policemen will definitely accept.

SHRI R. K. MHALGI: The offence
depends on how the police acts. If
there igs no efficiency, real blame will
be put on investigation by  police.
Can you make or suggest improve-
ment in the investigation or sexual
offences, especially rape.

SHRI J. P. ATRAY: I ceftainly
disagree because as far ag investi-
ation is concerned, speaking from my
personal experience, ag I said in the,
beginning, this offence and the related
offences of the dowry death are pri-
vate offences. Once an offence is com-
mitted in privacy, even if there is a
private witness, it is an interested
witness., That is one thing. Secondly,
regarding ingredients of evidence like
consent, resistance, actual intercourse,
etc., it is almost impossible to prove
them. The question of proving
resistance the lack of resistance or
the lack of signs of resistance, 1 don't
think, is related to the actual consent
or offence. For example, in what you
call children rape cases, she does not
know what to do. She only realises ,
after the rape has been committed.

MR. CHAIRMAN: Perhaps, there is
a weakness of the police officers in
collecting evidence and at the time
of investigation they may forget cer-
tain things. For example, if there is a
commission of offence and complaint
is filed in the police station, and the
victimg is required to be taken to the
hospital while there are marks gp the
body But the police officer purposely
neglects it. What is your view in that
connection if the police officer dere-
licts his duty.



SHRI J. P. ATRAY: He may neglect
his duty in this case 'as in any other
case. A police officer may neglect his

pduty to investigate. There are s0
many things responsible for this, like
question of recruitmeht, question of
scientific aid to the police officers and
the question of motivation for the
policemen to investigation, which is
a broad thing; which is a very general
subject. But I would like to say that
one thing which helps is that we
should encourage more and more
women police officers to be associated.
1 have no doubt vn it.

SHR] BAPUSAHEB PARULEKAR:
Are you satisfied with the statements
that are recorded by the ivestigating
agency?

SHRI J. P. ATRAY: The problem
is there about what that though
they have been doing, I don't deny.

"Sére have been several cases in which
blicemen have been faulty. Now it
id a problem which is a human prob-
lem. W are to deal with it differ-
ently.

SHRI BAPUSAHEB PARULEKAR:
When the offence is registered at the
police station, the constable goes to
the spot, but he does not wmderstand
how to proceed in the matte, and
makeg perfunctory investigation. Do
you agree?

SHRI J. P. ATRAY: I am of the
her view, Actually, we are running

.4 _major part of the police force
totally without any duties, and they
have been made useless by not giving
them any work. A constable does not
do any work independently. There
are many reasons for this. So, I

~ would suggest that we should improve
} standards of the constabulary so that
they could take more and more part
{ in the work. I have a practical prob-
%l!m. In our State we have made it
i obligatory on the police officers that
whenever a crime jg reported by a
. Wwoman whether it is a crime of mur-
ider. or dowry, it must be recorded
-We; if there is o complaint or grie-
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‘vance, fo, example, relating to dowry,

murder in suicide cases, all suicide
caseg by women are registered in the
State of Haryana U/S 306 IPC. On
Mvestigation, they may be found mere
suicide cases. All cases where a
woman dies an unnatural death must
be registered. We have made obliga-
tory on the gazetted officers to go and
vigit the spot. As a result, the num-
ber of reports has gone up thrice. It
ig a comsidereq opinion that solution
to the problem is to be found at the
lower level.

SHRI S. W. DHABE; Women should
be associated at the time of recording
statements. What do you think ahout
this?

SHRI J. P. ATRAY: Sir, assistance
should be obtained from them by the
police but the investigation respon-
sibility, recording of FILR. etc,
should remain with the police

SHRI S. W. DHABE: Don't you
have sufficient number of organisations
who can detect and check this preb-
lem?

SHRI J. P. ATRAY; Sir, there are
certain areas where we have got this
assistance, but that should be more ©r
less left to the police. Assistance of
these organisationg ig to help girls i.n
being questioned by the police. If it
is obligatory. then there will be @&
sort of confusion on the part of inves-
tigation. One may blame the other.

SHRI LAL K. ADVANI: Mr. Atra_,v.
you have suggested an amendmf.h.t in
the Bill, to Section 375, in which it is
not being under 15 years of age, may
be omitted in the clause. -Is it o
theoretical consideration that this can
be abused in case of child marriage
ete., etc. or ig it in actual experience
that has'come to your notice?

SHRI J. P. ATRAY; About the age
of wife, my cohsideration in saying
thig was that we have a corresponding
law lays down that. Once we have



something on the statute, if we had
something—I believe the interpreta-
tich of that law—that these days it is
voidable but not void. This is the
diffusion of the statute and as a result,
we have not been able to enforce this.
Child marriages are taking place.
Even ow the legal interpretation lays
down that the age is 18. That means
below 18 cannot be married. Police
are now finding themselves hampered.
If we have that theh everything else
should be enlightened. This ig my
way of thinking that there is no wife
below age of 18 years.

SHRI LAL K. ADVANI: It is only
.a theoretical consideration,

MR. CHAIRMAN: Customs ahd usa-
ges forbid such things.

SHRI J. P. ATRAY. You are aware
probably the law which we have mude
is against custom, it is impracticable
to implement.

MR. CHAIRMAN: You said that
below 18 years even wife ig not recog-
nised under the law after marriage.
1t is only marriage that gives a right
to woman to shift into a term of wife.
Even according to the customs, you
say in certain areas, there are certain
marriages and she is entitled to pro-
perty. So, in such cases what are
your puggestions?

SHRI J. P. ATRAY: That is what
1 have been saying. We have a
statute which lays down an age of
consent and we have a practice. The
interpretation of this statute made by
the court says that even if there is no
consent, the marriage is not void, it
ig voidable. It can be considered
void but this is hot always void.

So, thig is only diluting an existing
‘law to bring down to reality. I think,
that ig not a good way of legislation
or enforcement. .

MR. CHAIRMAN: There, the idea
of legislation wag to provide some
obligation in raising the age of mar-
riage concept. The law is ot strin-
gent. 'You know our Indian society
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is very peculiar. Many customg and
usages are there and unlegs you teach
them meorally they cannot adopt to
the condition. Therefore, something
is to be provided that the marriage

could not take place without the
consent.

SHRI J. P. ATRAY: That is there
on, the swtute for long time. I am
not sure whether there is any case
where it hag been enforced and Sir,
there may be one or two cases where
it might be misused. If you waht to
enforce, you can. Otherwise, not.
In that sense, the statute should
not be rigid. If the child marriage is to
be prohibited, there can be social
solutions. But once the law, the res-
pect for law goes away, the statute
remain dead law and by making a
suggestion in another law there can
be a sort of consent below 18 years
etc. We are probably taking away
the other statute, -

MR. CHAIRMAN: To awake a social
consciousness, such provisions might
have been brought.

SHRI LAL K. ADVANI: With re-
ference to evidence clause 111A, I
would like to ask whether a provision
ghould be made that no presumption
should be drawn unless during inves-
tigation, statement of the prosecu-
frix. ..

SHRI LAL K. ADVANI: In some
other context g suggestion was made
by another witness saying that Clause
8 which deals with 111A of the Evi-
dence Act in consultation with the
court shall presume that she did not
consent.

SHRI J. P. ATRAY: Certainly Sir.
In practice, the suggestion is very
valuable indeed. But the general ex-
perience is that if ‘may’ ig introduced
then the presumption will never be
given—never be there.

SHRI S. W. DHABE: Mr. Atray.
it has been experience of trial of
offences men lawyers ask indiscrieni-
nate questions to discredit the credi-



pility of the witnesges, So she does
not give the correct version which
cesults in acquittal.

SHRI J. P. ATRAY: It applies to
the whole system. It is not that it
is the intention of the law, They
ask all sorts of questions make ges-
tures. There is no doubt about that.
I you allow. Presumption that will
take care of it.

SHRI S. W, DHABE: Whether any
improver of trial iz desirable. Can
we take any improvement in the
+trial system?

GSHRI BAPUSAHEB PARULEKAR:
Whether past character of prosecu-
irix is, according to you, relevant or
not especially when the provision like
111A is being made.

SHRI S. W. DHABE: It will take
place in many cases. We are con-
cerned with the reasoning.

SHRI J. P. ATRAY: In that case,
as the law at present is, we are con-
cerned with only one act which has
to be independently proved. The Past
character can be raised by the ac-
cused to rebut the presumption.

SHRI BAPUSAHEB PARULEKAR:
\f you kindly see Section 111A which
only refers to the offences under
clause (a) or clause (b) or clause (¢)
or clause (d) or clause (f), whether
this presumption should be made ap-
plicable only to these categories or
to all persons who indulge in such
crime irrespective of the authority
which he holds,

SHRI J. P, ATRKAY: As far as the
presumption is concerned, it should
be applicable to all. This is only a
part of the consent that we have taken
care of geparately.

MR. CHAIRMAN: In this connec-
tion, g0 far ag the question of consent
is concerned, I am referring particu-
larly to rape cases. There are mar-
ried  women and unmarried women;
these are two categories, So far as
the unmarried woman i8 concerned
whether the age should be 16 years?
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SHR] J. P. ATRAY: Sir, it should
be raised to 18 yeara

MR. CHAIRMAN: You say it should
be upto 18 years. Suppose, there ia
sexual intercourse without the con-
sent of the victim or the consent is
obtained under duress. I may gquote
2ome example here. There is an un-
married women. In such cases, pro-
stitute is a complainant and her state-
ment is taken in a court of law. Thea
what happens if  her statement f{s
taken as it is, without looking into
the cross-examination, or other as-
pects, then s0 far as the presumption
is concerned, her gtatement should he
accepted.

SHRI J, P. ATRAY: As it 15, we
do not recognise prostitute in law.
As far as the prostitute ig concerned,
she is also a woman, but that may
help in rebutting the presumption.

MR. CHAIRMAN: At the time of
meking statement, age is not ruled
out in such cases,

SHRI J.P. ATRAY: Take a case of
prostitute, If she is 18 years olg and
files a complaint that a particular
person has committed rape, entered
her house, even her evidence has been
tecorded for investigationg and in the
court of law proceedings her state-
ment is accepted as true. The pre-
sumption, should be raised as it is
raiseq in any other case, But it has
always been discussed that if the
woman making a statement is of not
good character, then this presumption
or effect of the presumption will have
to be taken away. To rebut presump-
tion by proving bad character the
bur of proof fallg on them.

SHRI R. K MHALGI: You have
said something ebout’ the camera
trial. Would you give reasons?

SHRI J. P. ATRAY: Sir, in case of
a trial, a woman is to come out and
make a statement, go through the
investigation and go through the trial
and if it is done in public, firstly,.
she will be relevant to come.
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Secondly, though the person is accuseq
and is convicted, but it will probably
create gocial complications for her if
the trial is open. Trial in camera
will only be encouraging her to come
out with an evidence, more freely
and to save her, social status.

SHRI LAL K. ADVANI: Nothing
should be published which reveal the
identity of the women. There are
objectiong to that on the ground that
in these cases unless the social climate
is built up or till the social climate
is not built up, only some certain
factg are brought out.

SHRI J. P. ATRAY: There is a
corresponding trial in camera in es-
pionage cases. We want atmosphere
to be built for or against that also-
but we still have camera trial, In
camera trial, as far as the publicity
agpect is concemed there is no pub-
licity,

SHRI R. K. MHALGI: If she wants
that it should be open, should that
option be there?

SHRI J. P. ATRAY: Yes, Sir. That
option should be with her.

MR. CHAIRMAN:
camera trial, the question is that there
should be a general move, General
move is jmportant.

SHRI J. P. ATRAY: Seeing that

almost 90 per cent of the witnesses
would agk for camera trial, there is
no harm in making these rules, It
is certainly advantageous. But the
rule can be reversed if she wants
open trial.

SHRI J. P, ATRAY: Agj far as the
publicity of the trial is concerned,
I do not think it is much relevant,
Ag far as immediate area is concerned,
the publicity is already there whether
it has come in the press or not. Now
in the press, naturally, far away area
could be concerned. As far ag the
local publicity is concerned, that per-
formance would be sort of—whether
there is this much publicity or that
much publicity. And now there
is much more awareness of
thiy sort of a crime against

Regarding.

woman, and publicity has never had
a smaller part and the people gene-
rally feel about it.

SHRI K. ARJUNAN: Don't you.
think that in 111A, the Police officer
could also be exempted due to his
jurisdictions.

SHRI J, P. ATRAY: I don's think
it is, N

SHRI B. IBRAHIM: I would like
to know your sincere views Wwith
reference to this revision of 111A

about a Police officer. Whether this
would 'be misused by the police officer.

SHRI J. P. ATRAY:. This clause-
does not come in the police because it
only presume a sort of congent or
lack of consent. If a person ig able
to prove that there is a consent as it
ig there is no. sort offence if other
ingredients were not there.

MR. CHAIRMAN: Question of pre-
sumption will arise only while the
evidence is appreciated by the presid-
ing judge,

SHRI LAL K. ADVANI: First of
all, it ig heard that the rape has taken
place. Second one is, whether sghe
has given consent or not.

MR, CHAIRMAN: That presump-
tion will arise only after the estab-
lishment of rape. They must prove:
first that whether sexual intercourse
has been committed.

SHRI LAL K. ADVANI: Is there
any possibility of blackmailing in-
this particular presumption?

SHRI J. P. ATRAY: No women will
like to blackmail against her own
personal interest,

MR. CHAIRMAN: Thank you very
much.

SHRI LAL K. ADVANI: ngluk'
your designation? .

SHRI J. P. ATRAY: 8ir, Atray,
D.I.G. (CID) Haryans: Heisﬁ!"
Negi SSP, Rohtak,

(The Committee then odjeurned).
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I—Union Territory Administration of
Chandigarh Spokesman

Shri M. S, Nagra, Legal Remem-
brancer.

(The witness was called in and he
took his geat)

MR. CHAIRMAN: Before we pro-
ceed, may I draw your attention to
Direction 58 of the Directions by the
Speaker which reads as follows:

“58, Where witnesses appear
before a Committee to give evid-
ence, the Chairman shall make it
clear to the witnessey that their
evidence shall be treated as pub-
Hc and is liable to be published,
unless they specifically desire that
all or any part of the evidence
given by them is to be treated as
confidential. It shall however, be
explained to the witnesses that even
though they might desire their

evidence to be treated as confiden-
tia] such evidence is liable to be
made available to the Members of
Parliament.”

Now what i your view on each

. proposed amendment?

SHRI M. 8. NAGRA; Sir, first of
all, I would like to take up the inser-
tion of the proposed Section 228A. In:
it the words used are “Whoever
prints or publishers”. I would like to
suggest that the word ‘publish’ shoulg
be defined, otherwise there is risk of
4aking what is not defined. Then ¥
there is any communication, even
official communication, even from a
police headquarters to the State head-
quarters through different modeg of
communication, whether by telecast
or telegram, disclosing the identity of
rape, that may amount to offence to
my mind. So, I would like to suggest
that this word ghould be defined gnit
there should be exception for the
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. official communication so that they
" may not come in the ambit of this
offence. This jg my first point,

~  Secondly, as far as the explanation
of sub-section (2) of Section 228A,
page 2, is concerned, I will draw your
attention to the statement of objects
and reasons. Under clause (4) of
para 2, the object is given asg “the
prosecutrix ghould be protected from
the glare of embarrassing publicity
during the investigatory ag well ag
tria] stages and any information lead-
ing to identification of the vidtim
gshould not be disclosed.” I would
like to suggest that even after the
trial is over, the reproduction of the
judgement in the newspapers hag fto
be prohibited. Now come to explana-
tion under sub-section (2) on page 2.
It reads, “The printing or publication
of the judgment of any High Court
or the Supreme Court doés not
amount to any offence within the
¥reaning of this section.” Thig thing
ppens after the trial has come to
an end. It may be beyond the objects
and reasons. I personally would like
that thig printing or publication shall
be exempted only for law reports and
journals, not the newspapers. After
the judgment is given, he obtaing a
certified copy of the judgment and
prints the whole of the matter in the
newspapers. Then the whole purpose
is defeated. 8o this is my second
point, Publication only in law jour-
nalg and law reports should be done
and not in the newspapers. There
\should be some safeguards for this

Also,

My third point, Sir, relates to the
fitth clause of Section 378, page 2,
Which reads “with her consent, when
her consent is given under a miscon-
ception of fact, when the man knows
or hag reason to believe that the con-
zent was given in consequence of guch
misconception.” This shoulq be made
more clear. It should be clarified.
To my mind, it is a little vague. Even
about misconception of facts, we
should be more clear as to what we
would like to convey.

Sir, my next point is regurding
punishment proposed in Section 376,
page 3. In this, the object geems to
be that there ghall be gome minimum
sentence. The quantum of minimum
sentence shall be there. This sgeems
to be the object. But I find here that
the sentence is diluted by the provi-

‘sion. Now according to law as, at

present, it is, if the offence is punigh-
able with imprisonment for life, the
accused can even be released on bond.
It you have that object in mind that
minimum sentence should be there,
then its provision ghould be carefully
studied. Under the provision ag it
stands, the punishment is reduced by
the proviso. Would you like it to be
left to the discretion of the trial judge
that whatever is being achieved in the
first part ig diluted by the proviso.
8imilar is my submission regarding
clause (f) inflicting minimum sentence,
but it gtands diluted by the proviso
that the court may, for adequate and
special reasons to be mentioned in
the judgement. impose a sentence of
imprisonment of either description for
a term of less than ten years. Then,
a judge may sentence a man for 7
years while another judge may punish
for less than a year. I would like to
suggest that if the accused is above
21 years, the minimum sentence for &
period say 2/3 yearsg shall be there.
So, once a judge convicts a man, then
minimum sentence must be tHere.

Regarding sub-clauge (2) of Section
876, page 3, I find that you want
stringent .punishment for a police
officer or a hospital Superintendent
or a Manager of an institution, Now
an SHO. in a big city, for example,
in Chandni Chowk Police Station
calls a lady for interrogation am
during interrogation, the complaint
is there, lady is there and commission
of theft is alleged. Now he is taking
undue advantage of his position. You
are restricting this within local area
which comes under hig jurisdiction.
It may be different that when SHO,
Chandni Chowk, goes back to his
home District and commits rape in
the Distret, then he geserves the
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same punish aent which an ordinary
man deserves.

SHRI M. S. NAGRA: Taking undue
advantage, my opin,lon i3 that it ghould
dl§0 Pe mcorporated here so that this
mischief ig also covered and that we
want to achieve. So, this is the hum-
ble suggestion.

Now, I come to what I said earlier,:
it should be treated as confidential.

What is required, what I find is &
chan; in the judge. What I mean
“that is change in hig approach to .
the apprecintlon of the evidence.
Now, §o far ag we are working on
tu:t 0! principle maxim of law that
gullty be acquitted but one hon-
est_innocent man should not be con-
vlcted. ‘This has been going on. As
the proposal stands, you want a legal
presumpﬁon to be drawn. A legal
presumptxon will be by expressly
using the word “ghall”, the court pre-
sume. I personalLv think that it
overwhe].l;ningly goes against the ac-
cused. We have to see the Soclety in
wh;gh we, are l.ivmg ‘There are cir-
cumgstances where a woman of easy
virtue, makes a complaint and walks
mto the cou.rt There are two means.
One is golng to the Police and the
o‘her to the court alleging rape or
any of the offences.
[ J [ ]

So, it should not be left like that-
that the legal presumption should be
drawn by a simple statement of the
lady. Nobody will be safe in the
society because of the society will
believe it. Once we know that one
can produce a woman of eaSy wirtue
to alleged anything against the oppo-
nent, the whole society will be unsafe.
The officer will be able to go against
subordinate not to speak of officers in
public servants in any walk of life.

. I woulq like that the presumption,
the expression used “shall”, may be

¢*Expunged as ordered by the
Chairman.

substituted with the ex) ession “may"”
I am personally against thisg legal pre-
sumption being introduced that a
mere statement ‘presumption’ should
be there.

MR. CHAIRMAN: What ig your
opinion in favour or abolition?

SHRI M. S. NAGRA: I am in favour
of substitution.

MR. CHAIRMAN: Then, our Mem-
bers will ask certain questions.

SHRI M. S. NAGRA: Welcame, Sir.

SHRI S. W. DHABE: You have
given here the memorandum Docu-
ment No. 58. You are giving person-
al evidence. Chandigarh Adminis-
tration says you are agreeing with all
the proposals.

SHRI M. S. NAGRA: Thig is my
personal,

SHRI S. W. DHABE: I woulg like
to know only this. Is the discretion
is given to the court “may” presume,

you say it is very difficult for a judge

to the appreciation of evidence. Is it
not possible that the discretion is
misused by the judge? Generally, in
all these cases there are acquittal.
Because the prosecutrix is not able to
stand and the cross examination the
lawyers confused. And under the
normal rules, the evidence will not
be accepted. Therefore, instead
of “shall”, It ‘may’ be used gg it is
not possible that the discretion
would be misused by the Judge. And
this js not for all. This is only for

special categories like police officers.

and others.

SHRI M. S. NAGRA: Sir, the da-
mage done will be much greater than
the damage done now. That is my
submission.

SHRI S. W. DHABE: Secondly, I
would like that presumption is there.
Complete right of lberty is there.
Right of rebuttal will be there.

SHRI M. S. NAGRA: Right for re-
buttal will always be there. In every

-

N
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accused there is no legal provision
.against that,

SHRI S. W. DHABE: The principle
.of presumption is not new to the Evi-
-dence Act.

SHRI M, S. NAGRA: My humble
view is that, the damage is much
bigger than otherwise,

‘SHRI S. W. DHABE: Second, the
<ategory which has been specified in
‘376 to which presumption is made or
applicable, this ig not general, This is
.only restricted to clauses (a). (b),
(- IR These are special catego-
ries to which made applicable. I
would like to know your view on
'this matter whether this category
should also be extended to employers
.and landlords. Because in many cases
.employer in big houses in big offices
‘take undue advantage of the position.
And in many cases in rural areas at-
rocities are taking place on Harijan
women. Will this category be extend-
ed to landlords and employers?

SHRI M. S. NAGRA: 1 personally
do not agree that the presumption to
be there,

SHRI S. W DHABE: Whether it
should be extended to employer?

SHRI M. S. NAGRA: If it is ex-
tended to employer, I think that 80
per cent of we people all are em-

- ployers. I personally feel, it should
not be extended.

SHRI S. W. DHABE: Some witness
said, the age of 18 years should be
extended to 18 years.

SHRI M. S. NAGRAy Perfectly, it
should be increased to 18.
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/F Qe . . .. HICH HT Iga FHfAC

FT faar

SHRI M. S. NAGRA:: 1t was done to
satisfy his lust, and to conceal that
crime, he strangulates himself to
death. It is not rape. But the Judge
while awarding sentence for the death
keeps in mind that prime crime is the
rape. 'What was his mode to commit
rape. After his mind cools down, then
the second thought comes. The Judge
may appreGiate all these things, what
led to crime and how it was done.
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SHRI B. IBRAHIM: Are you in
favour of ‘may’ or ‘shall’?

SHRI M. S. NAGRA: Sir, ‘may’.

SHRI B. IBRAHIM: In whose fa-
vour the legal presumption is drawn
.at present?

SHRI M. S. NAGRA: At present,
legal presumption is in favour of the
prosecutrix.

MR. CHAIRMAN: Now, you pro-
pose to replace it by “may”. What is
the advantage of putting “may” in-
stead of “shall”?

SHRI M. S. NAGRA: That is what
1 say. Then the judge has the discre-
tion of presumption or not?

SHRI B. IBRAHIM: That is what
“shall” also.

SHRI M. S. NAGRA: No, “shall”
has the obligation.

SHR] AMARPROSAD CHAKRA-
BORTY: First you said printing and
publication. Can you impose a ban by
a legislation on the publication of
judgement in journals, newspapers
because you have maintained excep-
tion regarding law journals. But if
the newspaper publishes, how do you
restrict it? Under what law? How do
you propose to impose a ban by legis-
lation?

SHRI M. S. NAGRA: Certainly, we
can do it. But during the pendency of
the proceedings, judge can say be-
cause you know under Section 327,
judge can hold in-camera hearing,

SHRI AMARPROSAD CHAKRA-
BORTY: My position is that whether
you can impose a ban whether under
the articles of the Constitution and
law, every citizen of the community
has the right to publish it.

MR. CHAIRMAN: You are posing &
question of constitutional provisions.
Whether he is aware of agll those
things, I am afraid,

SHRI AMARPROSAD CHAKRA-
BORTY: Next, regarding the age.
Child Marriage Act has raised age
upto 18 years. Do you agree that here
also the age is to be raised from 16
to 18 years.

SHRI M. S, NAGRA: I support it.

SHRI AMARPROSAD CHAKRA-
BORTY; Then, regarding what do you -
mean by change in the judge? 1 can-
not follow. You have suggested a
change in the judge in the appreciation
of the evidence.

SHRI M. S. NAGRA: You are chang.
ing the judge by amendment. Change
in the concept of appreciation of evi-
dence. Appreciation of evidence under
the Evidence Act. This is the amend-
ment under 111A. Not literally mean.
ing—I meean the approach of the case
in appreciation of the evidence, that
is to be changed. f]



SHRI AMARPROSAD CHAKRA.
BORTY: Once, the judge is appointed,
he is conferred the powers by the
State, Can this committee, by un am-
endment, change the approach of the
case by the judge? 2
SHRI M. S. NAGRA: Not that.
Only change in the amendment in the
Indian Evidence Act—Section 111A.

SHRI AMARPROSAD CHAKRA-
BORTY: In the Law (Commission’s
‘84th Report, there are certain questions
raised, Whether you can put the
question. That is in 15, you can base
the veracity. You are not aware of
that.

Now regarding the word “shall” it
somebody suggestg discretion will not
affect by giving “may”. If there is
“shall” deflnitely there shall be change
in the' judicia] process, But even by
putting the word “may”, do you think
that the judge in that case mey pre-
sume, because most of the words are

- now interpreted in the interests of
the case “shall”. Do you suggest
deletion of the entire section?

SHRI M. S. NAGRA: No, I do not
suggest,

SHRI AMARPROSAD CHAKRA.
BORTY: Now, I cannot put other

questions because your main evidence
is limited to some points. '

MR. CHAIRMAN: What I mean is
by giving the provision 111A, you are

arming the judge with weapons,
Therefore, he may change in his
approach.

SHR] LAL K. ADVANI. One or two
questions. Firstly, about this—sug-
gestion has been made ang I am in-
clined that the area of the police
officer need not be confind to his own
area. Take the example of Delhi It
is quite possible that Chandni Chowk
official takes her to Daryq Ganj. The
same question which has been used
under Section 370A—in respect of
taking undue advantage by the police
officer. That is for sections not amount.
ing to rape. I think, for rape, regard-
ing police officer, we use the same

wording,

SHRI M. S. NAwnA. TInterrogation
or recovery of some article, incrimi-
natory thing. I think, it should take
the same position,

SHRI LAL, K. ADVANI: Secondly,
about the suggestion of minimum pun.
ishment. Somehow the whole Bill hag
been conceived on this basis that prov.
ing rape is difficult. Is it not that the
judges have been wanting in giving
adequate punishment because the di-
ficulty lies in proving rape. There-
fore, this presumption and al] these
clauses have been introduced. For
example, I woulq say, even culpable
homocide. The punishment prescribed
is Tife imprisonment or 10 yeara. We
have not come across any judge who
give punishment till rising of the
court, The approach of this question
is in a way deteracting the judiclary
in not raising whatsoever. If there is
any evidence of rape has been proved,
and the punishment has been only one
month—] do not know of any such
case. I know most cases where rape
hag been committed but it has not
been proveg and the person goes scot
free. The whole approach of the Bfll
seems to be that once rape is com-
mitted, that guilty person is punished

And the other view-point is that if
you prescribe the minimum punish-
ment there is always a tendency on
the part of the judge to consider the
circumstances and feel that after all
he has not been found guilty and all
that. Again let him go scot free.

SHRI M. S. NAGRA: I will come
to that Sir. I am of the opinion that
courts have been awarding very leni-
ent punishment for serious crimes
including the rape. Those punish-
ments do not come to light. If two
months’ punishment is given, the ac-
cused does not go in for appeal. What
comes before the nation is only the
High Court case or the Supreme Court
case and not moffusil cases. ] would
try to lay hand in two cases. I may
succeed in finding g case where for
rape, very lenient punishment and
T will forward it to the Committee.’



I personally hold that opinion. What
is happening in the interior or the
distance place and the District Judge
there, I mean, awards punishment of
two months, three months, even rising
of the court, probation of good
behaviour. ...

SHRI M. S. NAGRA: These are
not reported in the Press. They don’t
appear in the Press, Since you are
‘going to introduce punishment for
life, otherwise the benefit of doubt
was given, If it was only 10 years,
people hag beepn releasing after the
judgements have been released for
favour of 2-3 years. But they are
rare.

SHRI LAL K., ADVANI: Once we
put this proviso that provided that the
eourt may, for adequate and special
reasons to be mentioned in the judge-
ment, impose 5 sentence of imprison-
ment of either description for a term
of less than ten years, but not less
than 8 years, the tendency on the part
of judges would be that they give 3
years punishment and, therefore, the
purpose for minimum punishment will
be defeated.

SHR; M. 8. NAGRA: Sir, I come
to the Food Adulteration Act.
In the first amendment, the minimum
punishment was prescribed and then
a proviso was made that for special
reasons, the Judge may awarq lesser
punishment. Now, again mimimum
quentum has been prescribed because
that did not succeed. Again, the Judge
wil] find arguments.

SHRIMATI SUSEELA GOPALAN:
1s it not necessary to give punishment.
Many cases are being acquitted where
the public prosecutor is taking a stand
in favour of the accused. That is what
we have seen. So, if we want to curb
this, is it not necessary to give maxi-
mum punishment.

SHRI M. S. NAGRA: If it is maxi-
mum punishment, then it is fixed
punishment. In some cases, maximum
punishment is deserved, but no
maximum punishment in all cases.  §
personally don’t like that fixed punish.
ment.

SHRI R. K. MHALGI: With regard
to clause 8 of the Bill, i.e. 111A of the
Indian Evidence Act, you have stated
that the word shall’ will do more
harm to the accused., Will you pleass
elucidaje your observation?

SHRI M. 8. NAGRA: Sir, we are
leaving to the mercy of any persom
taking revenge. A woman can be
purchaseq for alleging anything
against any police officer, publie
servant or whatever catgeories you
have mentioned. The police officer im
the police station deals with bad char-
acters. A woman can be employed
for levelling allegations against any
police officer, whether he be D.IG.,
AS.I, or Head Constable.

SHRI BAPUSAHEB PARULEKKAR:
You have given four/five suggestions.
Now come to suggestion No. 1. You say
that the word ‘publish’ in Section 228A
should be defined. Would you give
reason for the same?

SHR] M. 8. NAGRA: I find in the
proposed amendment that this word
deserves to be defined, othrewise, i
wil] be subject to the matter of court
adjudication. It will be very vague.
In publishing common things, there I»
common man thinking. Not it is a
technica] word. When you use it
under some law, this word ‘publish’
should be defined. It appears under
Defamation Act. They are publishing
ora] statements. Would you like oral
statements to make an offéence?

Sir while sending such messages
even through official telegrams, people
come %o read them. They are published
in the communication system. People
read them. You send a telegram, it i=
published.

SHRI LAL X. ADVANI: Thig is mot
a public defamation. There is a differ-
ence between activities coming In the
law and pertaining to law that if a»
official communicates, it is not a defs-
mation. If it is published then it &
a defamation. These ure the polnts



to be examined by the Law Minister
ag to whether the word ‘publish’ needs
to be defined.

If the word includeg the identity of
the victim the point hag to be noted
for action.

SHRI BAPUSAHEB PARULEKAR:
Second point is with reference to your
statement about the printing or publi-
cation of the judgemeat. Do you
mean to suggest that even in printing
or publishing judgements, the name of
the victim should not be stated?

SHRI M. 8. NAGRA: 1t is only high
court and Supréeme Court when the
trial is over.

SHRI BAPUSAHEB PARULEKAR:
The judgement of the trial court may
be published ang such publication
according to you should be protected.

SHRI M. S. NAGRA: 354 can also
be published ag it is.

SHRI LAL K ADVANT: So, accord-
ing to you, the matter can be publish-
&d in the Law Report except the name
of the victim.

SHRI M, S. NAGRA;: No. In law
report, it may give.

SHRI LAL K. ADVANI: But once it
A published. ..

SHR! BAPUSAHEB PARULEKAR:
Then about 111A. The word “shall”
has been used with referen~e to snme
‘of the offences onlv in clause 373(2)
and not 375. Taking into considera-
tion, do you feel that the word “shall”
be retained?

SHR] M. S. NAGRA: My humble
suggestion is, it <hould be gubstituted
\even for clause 376(2). with the word
Smay”. NWot relevant for sub-tlause
(). 1 10 only for “».

MR. CHAIRMAN: I will put onaly
one question. About this publication
whether you have got in your mind
about the dignity of a woman or

atherwiae, in prohibiting the publica-
on.

SHRI M. S. NAGRA: Wa go irres-
pective of dignity.

MR. CHAIRMAN: You should also
view the fact that past recorq with

regard to dignity of a woman in this
connection.

SHRI M. 8. NAGRA: Pardon Sir,

MR. CHAIRMAN: When you are
thinking of reputation or dignity of
the woman, at the same time, you
should also think of fair trial of the
accused. How do you consider this
uaspect? ‘

SHR] AMARPROSAD CHAKRA-

lBtORTY:Heuyn,heha.noggonomo

MR. CHAIRMAN: O. K. Thank
you very much,

II Government of Punjab, Chandi-
garh—spokesmen:

(1) Shri Aftab Singh Bakshi, Law
Secretary (2) Shri S. V. Singh Supe-
rintendent Police Special Branch,

The witnesg were called in and they
took their seats.

MR. CHAIRMAN: Before we pro-
ceed may I draw your attention to
Direction 58 of the Directions by the
Speaker which reads ag follows:

“58 Where witnesses appear be-
for a Committee to give evidnece,
the Chairman shall make it clear to
the witnesses that theiy evidence
shall be treated as public and is
liable to be published, unlesg they
specifically desire that all or any
part of the evidence given by them
ic to be treated ag confiden‘ial. It
shall however, be explained to the
witnesses that even though they



might desire their evidence to be

treated as confidential such evi-

dence ig Hable to be made available
to the Members of  Parliament.”

MR. CRAIRMAN: Kindly introduce
yourself to the Committee,

SHRI A. S. BAKSHI; I am A. S.
Bakshi .aw Secretary, Punjab, Pre-
viously, 1 wag Sessions Judge.

Sir, the first thing, I would like to
suggest—1 have been a Sessions Judge
and | have tried so many rape cases.
One thing, I find is the medical test,
medical examination of the accused.
In one particular case, which I tried,
it was rape and murder. In that case,
what the doctor did—it was a rape of
13 year old girl. According to the view
formed by me as a Court what the
accused perhaps did was to apply some
kind of cream or something over the
glans of penis ang the doctor made the
report that something like smegma
was present and therefore he did not
do the rest of the exmination. The
result Was—well I found him guilty
for murder and convicted him for
death—But he wag not convinced for
attempt to rape because the evidence
was insufficient regarding any proof
of injury on his glans of penis, Be-
cauge it was 13 yearg olq girl rape

could have been proved. If it had -

been proveq medically that there were
certain abrasions on the glang of
penis. Then certainly it woulq have
been proved that the penetration had
been there. So, what I would suggest
Sir, is that in all cases, it must be
necessary for the doctor to clean the
glang of penis and examine it thorou-
ghly to find out it there are any
injuries or abrasions on the g'™ng of
penis. And if he omits to do the job,
there should be some penalty beeause
T have seen many cases being acquit-
ted because of this—because there is
no proper examination of the accused
to find it there are certaip abrasions
or injury markg on the person of the

accused. This js a great piece of
evidence that he has indulgeq in this
act ang therefore this is mogt impor-
tant to examine the private parts of
the accused. Generally, what the
doctorg do—they simply say that he
ig capable of committing intercourse,

SHR] AMARPROSAD CHAKRA-
BORTY: Op which provision of this
amendment you are speaking,

SHRI A. S. BAKSHI: Generally, I
am told that I have to give my sug-
gestions.

Sir, T have Ssome past experience.
Therefore, 1 thought fit to place before
the Hon’ble Committee. Thig is one
thing Sir. So, what I woulq suggest
is, it should be made incumbent—
necessary—for the doctor to examine
the private parts of the accused closely
ang make a report definite as to whe-""
ther there is any injury on the private
part or not.

MR. CHAIRMAN: You mean that in
cases of post-mortem of body, certain
doctors are not examining the injury
internally or externally.

SHRI A. S. BAKSHI: They general-
lv examine the accused medically and
opine that he is capable of performing
sevual intercourse. Thig part of the
duty of tho doctor as suggested by
me j< not the requirement of the law.
As a Sessions Judge, I have been
giving ingtructiong to the Civil Sur "~
geons to ack the doctor to make this
reonrt definitelv  Rus this ig not being
imnlemented beeause there ig no law
to mak~ it incumbent on the dottor
to do this. There i8 thus a lactma In
the law. Tt should be made incum-
bent for him to examine the private
parte of the accusedq and make a
definita renort ae tn whether there is
ininrv ar not. o the private parts of
the arcuged.

SHRI A S. BAKSHI:. This is &
laruna in the law. It <hould be madp
inmmhent on the person examinihg
the vrivate parts of the mccused that



he should make a definite repor.t,
whether he has seen any injury on it
‘or not,

_MR. CHAIRMAN: If it is disclosed
by the police officer that it ig a rape
case, then a doctor ghould have certain

directions.

SHRI A. S. BAKSHI: In rape cases,
firstly, the girl is examined medically
by a lady doctor and when that girl is
examined, the accuseq is also required
to be examined medically and a report
is to be submitted. This is a part of
the gvidence which influences the
courg to a great extent. If the injuries
are found on the private part of the
accused, it meang there has been resis.
tance, For example, a girl hag been
raped for the first time, there are
supposed to be abrasions on the pri-
vate parts of the girl, as also the
Scused.

MR. CHAIRMAN: So far as the
internal examination is concerned, I
presume that evervthing is expécted
to be done by the doctor.

SHRI A. S. BAKSHI: That is why I
say medica] examinations are not
thorough and proper. I gentenced a
man to death for murder and rape.
But he got lighter sentence because of
that ‘report of the doctor. The doctor
dig not examine the accused proprely.
It was 13 years old girl and there
bught to have been injuries or abra-

s on the private parts of the
accused.

MR. CHAIRMAN: Whether that
judgment was challenged in the High
Court or Supreme Court?

SHRI A. S. BAKSHI. There is a
lacuna in the medical report. It was
therefore, only considereq ag an
attempt ang the accused got lighter
gentence. This is my personal experi-
ence as a court.

bomi,l would suggest, Sir, about the
and evidence regsrding her

(i.e, prosecutrix) previoug affairs or
intercourse with the accuseq or with
other persons. In thig respect I would
submit that there should be some kind
of distinction in different kinds of
cases. All rape cases ghould not be
taken alike. Distinction should be
made of rape cases in which the girl
has been assaulted for .the first time.
Generally, lady doctors make a report
whether the girl was used to sexual
intercourse or otherwise if the assault
hag been made for the first iime this
kind of opinion of the doctor is
possible after examining the private
parts of the girl. I# there is evidence
of fresh rupture of hymn the court

-can infer that girl hag been molested

for the first time. Here, of course,
question of consent or no-consent of a
minor gir]l ghould not be considered
material. The accused should not even
be alloweq to ask questiong regarding
her previoug affairs. 'This is the first
time that she has been assaulted and
in such cases neither consent of a
minor girl nor any question regarding
her orevioug affairs either with the
accused or with any other person
should be allowed to be asked. Now,
there is another case in which the
doctor revorte that she hag had vre-
vious gexual affairs; she is used to
sexual intercourse. Tn that case, the
accused mav be permitted to ask this
auegtion regarding his orevious affeirs
with har and not regarding hor affairs
with the third persons. I wou'ld like
tn malce three different compartments,
Sir In other cacer also. the giscretion
should ba lefy to the court to permit
the nceused to nut questions regarding
her orevinug affairs. But. I feel that
we can gafelv. put down in Jaw that no
quesHon recarding previougq affairs
shonld ba allowed to be asked in the
conrt harause it fs ambarrassing to the
ladiv Even §# she is a prostitute,
nobodv has got the right to violate
her verson without He~ consent.
Therafore the court should not allow
such quectiong tn be agked by lawyers,
I have the experience as a Sessions
Judes and find  that generafly the
lawvers eook up & coin imaginary
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-storieg for purposes of cross exami-
nation. Sir, I have experience o 30
years in the courts, I have tried rape
cages for the last 13 years. T don't
want to cast aspersions on the lawyers.
Tt is their duty to demolish the
evidence by impeaching the credit of
the witness. They pick up imaginary
stories, like you had affairg with such
and such person, etc. The gir] i
embarrassing. The girl cannot answer
“yes or no”. She is generally dumb-
founded and the lawyers ask ¢the court
to raise the presumption against her
because she is not giving any answer.
And because of her demeanour, the
courts are biased that there must be
some truth In it

MR. CHAIRMAN: As a Judge you
‘have delivered some judgments. They
have been given powers. Why are
gxgh not preventing irrelevant ques-

SHRI A, S. BAKSHI: Sir, zome
Judges are doing their duty' while
others not (in the sense that they are
not preventing irrelevant questions
being asked).

SHRIMATI SUSEFLA GOPALAN:
‘I can give you so many judgements in
which the accused have been allowed
to ask guch questions.

SHRI A. S, BAKSHI: This ig the
right of the accused o ask. We still
glve him this right. There are two
stages in the Criminal Procedure Code.
First is the conviction and then the
sentence. Under the law. we allow
the accused ton lead evidence which
might go to reduce his sentence,

SHR! A. S. BAKSHI: I sugcest Sir,
that it is at that gtage after conviction
ang at the stage of sentence that he
‘may be alloweg to adduce any amount
of evidence regarding her previous
affairs. This is only in those cases
where it has been found that she had
previous affairg or she was used to
previouz sexua) intercourse. Not in
cases where it i found that it is for
the firet time she was molested. no
question re@arding her previous affairs
should be allowed to be asked.

SHRIMATI SUSEELA GOPALAN:
if a marrieq girl is molested, then
what is the remedy?

SHRI A. S. BAKSHI: There also, no
question ghould be allowed to be asked
regarding her previous affairs during
the initia] trial. But at the time of
sentence the accused may lead defence
and prove that she has had affairg with
other persons also. Then the court has
got discretion to give him a lenient
sentence in regard to that. Once it is
established that ehe has been raped
whether married whether prostitute

" or girl who has hag previous affairs.

If the evidence established that she
hag been molested then he must be
convicted. Thereafter, at the time of
giving sentence, the court has another
power given in the Cr.P.C. to hear
evidence of circumstances which may
mitigate the offence. It is at that
time, the accused may be heard and
he may be allowed to lead evidence,
regarding her previoug affairs.

Régarding her previous affairs that
she has haq previous affairs, if the
evidence is allowed to come at earlier
stage, the court is boung to be blased.
Ag 1 sometime observed. the lawyers
sometime cook up stories for cross
examination and embarrass the vie-
tim. The vietims do not have that
much experience to g0 Into the wit-
ness box and face such kind of
cross examination.

MR. CHAIRMAN: You know eviix
dence Act in 148, that is right given
to the party to cross-examine. Then,
it is the duty of the counsel to shake
the credit of the lady or the repu-
tation of the ladv or the character to
discredit evidence So, if you restrict
this way according to vour nwn state-

- ment the cross-examination, as. the

presiding - officer to allow relevant
questions.

SHRI A S. BAKSHI: Then Sir, ...
the lady will be taken aback, when
she is asked such embarrassing ques-
tions with cooked up stories. That is
why I make these suggestions,
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SHR!I BAPUSAHEB PARULEKAR:
Mr. Chairman Sir, I now draw your
attention to Section 155(4) of the
Evidence Act which directly deals
with the matter of rape. I am reading
“Impeaching credit of witness”.

The credit of a witness may be im-
peached in the following ways by the
adverse party, or, with the consent of
the Court, by th. party who calls
him: — i |

155(4) When a man is prosecuted
for rape or an attempt to ravish, it
may be shown that the prosecutrix
was of generally immoral character.

SHRI A. S. BAKSHI: This ig the
law, at present.

SHRI BAPUSAHEB PARULEKAR:
You want to deal this under clause
(2) ot Section 155.

SHRJI A. S. BAKSHI: As far as the
law js concerned, it ig correct. It is
rery much there. -

SHR] BAPUSAHEB PARULEKAR:
I want to know whether Section 155(2)
should be asserted.

SHRI A. S. BAKSHI: This is my
suggestion that some kind of amend-
ment on this 1aw should be made.

MR. CHAIRMAN: Very kind of you
in giving very good information. You
come to next point.

SHRI A S. BAKSHI: Then, I have
to suggest. As regards gang rape, my
kfeeling ig that rape by more than one
person should be considered as gang
rape, If there is one man ang the
woman, woman is slightly bold, she
will have the wil] to resist. But when
there are two men she will lose the
will to yesist.

MR. CHAIRMAN: Why thig inten-
tion is there?

SHRI A. S. BAKSHI: If there are
more than one person—threée person
? considered ag gang. But my feeling
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is two ig emough, or more than one
person should be considered ay gang
rape, This is my submission. Because
when there are more than one person,
the woman will have a feeling of
helplessness,

MR. CHAIRMAN. What is your
apprehension? Why -there shoulq not.
be more than two? What will be the
danger in making it three?

SHRI A. S. BAKSHI: Three and
two. There is no difference between
two and three. ' But there ig a differ-
ence between one and two. A woman
can resist a single man, despite the
fear which {5 there. But when there
are two persons standing in front of
her, she gets a feeling that she cannot
do anything. Therefore, 1 say, more
than one person shoulq constitute “a
gang rape”.

MR. CHAIRMAN: Yes, next.

SHRI A. S. BAKSHI: 8ir, I was sur-
prised about this sentence in custo-
dial rape—~Punishment to persons who
had the custody of woman. According
to the Bill—376A says—"Whoever,
being a public servant. takeg undue
advantage of his officia] position and
seduces any woman, who is in his
custody as such public servant or in
the custody of a public servant sub-
ordinate to him, to have sexual inter-
coure with him....not amounting to
the offence of rape, ghall be punished
with imprisonment of either descrip-
tion for a term which may extend to
five years, and shall also be liable to
fine.”

Similarly, there are other similar
cases in which punishment of 3 years
is given. My feeling ig that in case of

custodial violation of a peréon
of a lady—well she 1is already
under his control. For exam-
ple a woman has been ar-

rested by a police officer and she is
already under him and her will is
dominated by the officer and he is in
a position to dictate termg to her. I
think, this position is much more
serious than an ordinary. Why there
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ie being given a lenency in gentence of
only 5 years when others are given
more. Here, custodial offence in which
case, it should be more. It should be
more deterrent. Persons having’
custody of women should be deterred
from entering any ideas in their mind
that they can have intercourse with
her because she ig already under their
control and under their domination.
They can bring about her consent in
no time py giving a small incentive of
thig kind or that.

MR. CHAIRMAN: Yes,

SHR] A. S. BAKSHI: Then Sjr, this
one provision in this Section 378
planation 2 which says, a woman
ving separately from her husband
under a decree of judicial separation
shall be deemed not to be his wife for
the purpose of thig section. It means,
during the perioq of judicial separa-
tion, i he approaches her and some-
how manages o have intercourse with
her, this wil] be rape.

Sir, it ig not the intention of law.
Under the Hindu Marriage Act the
eourts are always directed to bring

about reconciliation between the
parties. Now, as a District & Sessiong
Judge, 1 have found and

I have brought about many unions
after long separations.

Here we are preventing that. It is
not a legal divorce. Till 5 degree of
divorce is passed after judicial separa-
tion it does not become a divorce and
during the period it can be possible
that a man somehow approaches his
wife and hag inter-course with her,
and thereafter the estragement ends
and they are reconciled. They can re-
concile themselves and live together
and now we are ending tha; by legis-
lating that they will not be man and
wife. We are preventing that possi-
bility of reconsilation.

MR. CHAIRMAN: In how many
oases you have succeeded?

SHRI A. S. BAKSHI: At least in
five/dix cases after 10 years gepara-
tion. Later on, they came to me and
touched my feet and said; “You are our
God.” I told him to take her to cine-
ma, to some holiday home or some
other tourist resort and keep her with
him, He did and after 7 days %oth
of them came and touchedq my feet
and said, “You are our God”
Sometimes, parents are interfering
into their lives and other affairs and
as a result they are not coming to
recencilation. Chances are there of
their coming together., Therefore, we
are barring that one single chance
which they might have.

MR. CHAIRMAN: Some legal ex-
perts say when you pass a decree for
judicial separation after the appli-
cation, then the relationship between
them as husband and wife does
exist.

SHRI A. S. BAKSHI: It is suspend-

ed, Sir. It is only a after the divorce:

decree is passed that this relationship
does not exist.

MR. CHAIRMAN: There is a pro-
vision of “whoever” in these Sec-
tions, What is your submission jn that?

SHRI A S. BAKSHI: Sir, instead
of ‘“whoever”, it should be “any
adult”, This is my submission, Some-
times, girls are very clever, for exam-
ple 16 years old girls. A few days
back, a girl took my telephone No.
from the Directory
ring. My servant spoke. She asked
‘Is there any boy”. He told about my
sons being there, One was studying
in Engineering. Next day, she asked
for the Engineer. Then she asked
“Can I talk to you on telephone.”
She then started talking. Then, some-
times at 10.30 we went to bed, they
were talking on telephone. And I
thought one thing can lead to others.
My sons are minor. So, I am giving
you personal examples. A girl gome-
times says to a boy, “You come and
meet me at some place.” I think there
is a certain percentage of cases where
the women led the men to a ce

and just gave a .

-



gituation. When she was caught red
handed, she raised hue and cry that
. she has been raped. Therefore, I
made those three categories of con-
sent. Now, here is a case, both boys
and girls are very young. She is
under 16 years while the boy is 17}
years. By telephoning she calls him
to meet her near such and such point
and then where they are seen she
raises hue and cry and says, “He has
touched and molested me.” Now ac-
cording to the law, her consent does
not mean anything becauge she is
under 16 years. The boy has no
defence. She asked him on phone to
come and meet and lead him on to kiss
her. So, here I would say it should
be “any adult” instead of “whoever”.

The lady doctor examineg the case
and she sometimes writes, ghe ig used
to sexual intercourse. Generally, she

rites that the fingers are introduced

ﬁery easily, She is of the opinion that
she is used 'to sexual intercourse pre-
viously. I want to make a definite dis-
tinction that wherever there is the
first aet of rape of a minor girl neither
consent nor that question of her
previous affairs should be allowed to
be asked.

SHRI BAPUSAHEB PARULEKAR:
Do you want to suggest that there
should be a distinction betweep the
first rape, second rape and third rape.
Is it necessary?

SHRI A. S. BAKSHI: Sir, in cases
\.where a medical report says that she
is used to previous gexual intercourse,
then, of course, the accused might be
allowed to ask questiong regarding
her affairg with him alone and not
with other person. This is the second
category. The third category Iis
that no question about any third per-
son’s affairs with her be allowed be-
cause of imaginary stories that are
put to girls. This may be brought at
the time of sentence and at that stage
he may be allowed to lead all kinds
vof evidence regarding her previous
gairs, and then the court should be
en discretion to give lenient gen-

tence that she had previous affairs
and she might be a loose character

girl.

SHRI AMARPROSAD CHAKRA-
BORTY: Whether this law, as at pre-
sent it is, will be sufficient to protect
the girls? What is your suggestion?

SHRI A. S. BAKSHI: There is one
thing. I would make g suggestion Sir.
That this problem of eve-teasing, in
my view, this is because of these
movies, Every day what happens a
movie gtarts like this, A boy and a
girl studying in the college. The girl
is going home. The hero comeg on
her way, appears and holds her hand,
shouts at her and says all sort; of non-
sense things. And then, later, he
sings and danceg and flnally he em-
braceg her, touches her and then he
gets away with her, and also gets the
girl, )

Young boys get an impression,
wrong impression in their mind that
this is permitted by law. Thig is per-
mitted by sociely. We can also do
this, we can also tease a girl and she
will eventually become theirs. Sir,
this is a very very gerious thing and
this -should be stopped and nipped in
the bud. There should be censorship
and then there should be no such
showing of any boy barring the way
of the girl, and misbehaving with her.
And secondly, I would say, there
should be compulsory education of
these youngsters to tell them what is
the law on the subject. They should
be told—her consent or no consent—it
is not the question—you cannot touch
her. Violation of modesty can hap-
pen by a single touwch of “chunny”.
This is the law under Section 364
The girl ig 16, Modesty ig outraged.

MR. CHAIRMAN: But Shri Hidaya-
tullah Justice, when he was Supreme
Court Judge, it was decided undep
364, reaction of g lady ig necessary.

SHRI A. S. BAKSHI: This s
according to the present law. This is
according to the judicial decisions.
What I want ig that the law ghould
be made. We ghould nip the evil in
the bud.
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SHRI AMARPROSAD CHAKRA-
BORTY: Section 508 of IPC is there
to attract these things. Thig can be
done by censoring the cinema.

SHRI A. S. BAKSHI: Thig should
not be shown in the picture because
youngsters would get a wrong idea
about the legal position. The ycung-
sters do not know law. A boy goes
to the college or high school. He
should be told what ig the law——if you
bar the way of the girl, If you touch
her, if you hold her chunny—this,
sometimes, can be interpreted as vio-
lation of the modesty. India woman’s
modesty is much more greater than
the foreign woman, Despite some
decision in the court, yet this is one
way how we can check this kind of
behaviour coming from the boys.
Everywhere we hear eve-teasing pro-
blems and all these things.

MR. CHAIRMAN: Yes, we follow.
Next,

SHRI LAL K. ADVANI: Yoy give
a concise answer to this. It seems
that when you refer the public ser-
vants—376A, and let us say that you
quoted public servant taking undue
advantage of his position etc., and five
years is too little, The practice is
that in the present provision, so far
as rape ig concerned, being a public
servant takes advantage of his official
-position, and commitg rape on a wo-
man, he ig liable to be punished for
10 years. It is only in 376A where an
act of a seduction not amount to rape.

SHRI A. S. BAKSHI: That is if she
has given her consent, what I am say-
ing is, it is very easy to get her con-
sent. She js in such a position that
she ig too willing to give her consent,
She is in the custody of the police
officer or she is in the institution. She
ig slightly mentally deranged and is
kept in the institution.

SHRI S. W. DHABE: Not amount
to rape—consent or no consent,

SHRI LAL K. ADVANI: Mentally
deranged ete., and if she is forced to

rgive consent because of intimidatiom
and all that that is covered by the
earlier one,

SHRI A. S. BAKSHI: My reading
of this Section is—not amounting to
rape—she hag given her consent and
it is not amounting to rape—It merely
amounts to intercourse. This js my
humble view Sir.

SHRI BAPUSAHEB PARULEKAR:
You must have conducteq many rape
cases, How many ended in convic-

tion and how many ended in acquit~
tal?

SHRI A, S. BAKSHI: 1 am a cone
victing judge. I am known to be a
convicting judge. I try to find out
every piece of evidence on the flle to
make the conviction, I cap boast to
this, well more than 95 to 96 per cent “:
of my judgements have glood in the -
High Court.

Therefore, with the present system
of law there would be fewer number
of convictions and the accused per-
sons would go scot free, Well, I do
not want to make any distinction
between judges from Jats or other
farming: communities in our country
side. Some community, say, Jats, or
others big landlords they think they
are privileged persons and these
chamar or harijan girls going about
doing menial works can be taken at
will. While going into fleld to serve
food or cut some grass or do menial
job, sort of molest them ang commit
rape on them. And they-consider it
an ordinary matter of right for them
and of no consequence to the harijan
girl. If a person from that community
is a judge. he would consider it as
ordinary offence unless it happens
with his daughter. He would take it
very lightly. I have known cases
where they have been releasing on
probation. They have been given very
lenient sentence of one year-twp
years gnd letting théin of, ’
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SHRI BAPUSAHEB PARULEKAR:
Coming to Explanation 1 under 376
(2)—

“Where a woman is raped by two
or more persons acting in further-
ance of their common intention...

Supposing, there are three. Accord-
ing to the present section all the
three must prove to have committed
the rape. Then only, the section is
applicable, If one commits rape and
two watches it would not be gang
rape according to you?

SHRI A. S. BAKSHI: No Sir. Ac-
cording to my impression, this section
would apply if one or two persons
standing thereby to embolden him
to commit the rape. If an accused is
accompanied by persons, he gets
emboldened and commits the crime.

SHRI BAPUSAHEB PARULEKAR:
/MWhere a woman is raped hy three—
that means...

SHRI A. S. BAKSHI: We have to
put some new wordg here. “When

more than one person is involved”
like that.

SHRIMATI SUSEELA GOPALAN:
I would like to know whether it is
necessary to include these police
officers only in this category—land
lords also take advantage?

SHRI A. S. BAKSHI: In fact, I pro-
posed at the time of meeting, there
should be other categories also for
<example, teachers, lawyerg and clients
also. So many other categories wher-
ever there js flduciary relationship is
there and the person is in a position
to dominate the will of the woman.

SHRI AMARPROSAD CHAKRA-
BORTY: Mr. Bakshi, one thing, I
think the crime towards wife. Would
you agree that these laws do not gtand
on the way for implementation of
reconciliation of the Hindu Marriage
Act. But you have said that this will
_stand on her way. You think so. But
‘ﬁﬂs is a separate section by rule. It
15 not contradictory to the law.

SHRI A. S. BAKSHI: The moment
he has intercourse with her, it will be
rape. Thig is in the definition of the
rape itself. They are not man and
wife,

SHRI AMARPROSAD CHAKRA-
BORTY: Regarding the eve-teasing, I
think you have gone through Section
509 ot the ILP.C. Is it not sufficient
to bring them to book?

SHRI A. S. BAKSHI: I have sug-
gested the ways and meang to nip the
evil in the bud,

MR. CHAIRMAN: He felt, it is not
sufficient gnd therefore he added.

SHRI AMARPROSAD CHAKRA-
BORTY: I think, he has not come
across 509.

SHRI A. S. BAKSHI: I said, they
did one thing...

SHRI AMARPROSAD CHAKRA-
BORTY: You said in the first about
rape gection. How would you define?

SHRI A. S. BAKSHI: I think this
amendment is sought to be brought
about because it wag thought that the
law, ag it is at present, is not suffi-
cient to protect them.

SHRI AMARPROSAD CHAKRA-
BORTY: You have not made any sug-
gestion. '

SHRI A. S. BAKSHI: Regarding the
first case, thEre should not be any
defence.

SHRI AMARPROSAD CHAKRA-
BORTY: I think the Government has
submitted a memorandum and you
have seen that, but your personal
opinion vary,

SHRI A. S. BAKSHI: Sir, with
your permission, these are my views.
I have been asked to speak openly
and generally to give my suggestion.

SHRI K. ARJUNAN: They want to
molest young boys and not adults.
They prefer the boys who are econo-



mically good. If there is an offence
under Section 354A then we are ex-
empting all the adults under Section
356,

SHRI A. S, BAKSHI: Sir, it is ye-
garding Section 384. 1 want to sub-
stitute the word “Any adult” for the
word “whoever”, This is to protect
minor boys.

SHRI K. ARJUNAN: In the offence,
the Government servants are going to
have two punishments. One, they are
going to lose their jobs and, gecondly,
they are going to get punishment by
the court. All the Government ser-
vants and other public servantg of
different categories are equal before

law. All the citizeng are equal
before the law.
SHRI A. S. BAKSHI: I want to

emphasijse that he ig misusing his offi-
cial position to bring about the consent
of the girl who is in hig custody. It
is a misuse of the official position. If
by misusing an official position, he
gets even .one penny, it ig a corrupt
practice. Now he hag committed two
offences. Firstly he has misused his
official position to bring about her
consent. Secndly, he hag committed
a rape. Therefore, his punishment
ghould be as much as in cases of gang
rape.

SHRI S. W. DHABE: I would like
to know from you about Section 375,
clause seven, page 2, which says “With
or without her consent, when she is
under sixteen yeary of age” Under
the Child Marriage Act, will it be
proper to raise the age of 16 years
to that of 18 years. Would you like
16 years to be retained or it should dbe
made 18 years.

SHRI A. S. BAKSHI; 1 would like
18 years.

SHRI S. W. DHABE: With refe-
rence to the Law Commission recom-
mendationg which we had sent to you,
your Government hag given a com-
ment saying that under Section 378
there was no need to change the defl-
nitloh with regard to definition in
Section 90. I would like to know
from you about Section 378 whether
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there is any difference between the
clause third and clause fifth? Section
90 says that a consent which is ob-
tained by putting under fear of death
or injury or under misconception of
fact, is not a consent. Now these are
provided there. This is much broad-
er which gsays fear of injury—not
only put to death.

SHRI S. W. DHABE: Thirdly and
Fifthly under 375. Tt is good—it is a
parameter,

SHRI A. S. BAKSHI: What I mean
to submit is, it is already covered
under the Sections. But there is no
harm to put under this section 375.
Under section 90, it is already covered.

SHR]I S. W. DHABE: Will it .be
better to put it here?

SHRI A. S. BAKSHI: Yes Sir. This
view, I have already given. Nj
;

SHRI S. W. DHABE: Lastly, under
Section 376 proviso. The power is
given to the court to reduce the sen-
tence from 7 years for reasons to be
recorded by the judge. The power
should be there or not?

SHRI A. S. BAKSHI: This should
also be there, becuse the court should
have this discretion.

SHRI S. W. DHABE: Whether it is
likely to be misused?

SHRI A. S. BAKSHI: Of course,
some kind of misuse, anyway cannot
be checked. But Courts should be
empowered to use the discretion.

_SHRIMATI SUSEELA GOPALAN:
We would like your view on :decial
court for trial of offences or presid-
ed by a woman judge.

SHRI A. S§. BAKSHI:' Because,
there are not many women judges
at present. There is no harm. Men
also do justice.

(Inteyruptions)

'
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Well, we have all the regard for
the womanhood and there iy no ques-
tion of saying that the trial by man
would be a sort of biased.

SHRI S. W. DHABE: Special court
and you say women judges. As it
has been provided in the section trial
in-camera, is It good?

SHRIMATI SUSEELA GOPALAN:
There is a demand from the women
organisationg that women ghould not
be arrested after 5 o'clock and if at all
arrested there should be some safe-
gaurds.

SHRI A. S. BAKSHI: I have already
suggested this. Firstly, if it is not a
crime punishable, with life jmprison-
ment, they should be released on per-
sonal bond. This is my suggestion.
And if it is an offence under which
it is punishable for life imprisonment
then she must be brought before the
Magistrate within six hours.

Then arrest, not “5‘%’clock,” it
should be “after sun set”—that there
should be no arrest.

We have provided about interroga-
tion, in the dwelling place. But we
have to consider the cases where
woman is living in the dwelling
place... If she ig a single woman, she
should not be interrogated alone.
There must be some person. her re-
lation or some lady member. In
cases where she ig living alone, not
with any other member of the family,
in those cases, the police officer
should not be allowed to interrogate
her gsingly.

MR. CHAIRMAN: Thank you very
much.

SHRI S. V. SINGH: Most of the
points from legal point of view, our
Legal Remember has covered. I
had a few suggestions. With
your permission—one wag about
the trial in courts. As one of our
Hon'ble Members of the Committee
suggested about special courts. Every-
where in the country, this is taken in
a routine manner and there is a lot
of delay and lot of pressure is brought
.on her-prosecutrix—to rely on her
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statement and the case ends in acquit-
tal. So, the suggestion of having a
special court, if we consider it ag a
grave crime, we must have a special
court so that this crime is curbed
more effectively and the delay ir
avoided.

Secondly, Sir, the onus of proof,
according to the present legal norm, is
on the prosecutrix and has to be
proved that the crime is established
beyond all reasonable doubt. But in
the crime of thig nature, it should be
on the accused to prove that he is
innocent. The presumption should go
against the accused. In any case, it
is not just the deposition of the pro-
secutrix which will decide the case.
Prima-facie, a case hag to be made
out when it is put to the court. And
my experience of about 13 years in
the police, I feel that these false cases
of age etc, are very very rare. There
are circumstances, and prima-facie
case has to be made out before FIR,
before put to the court. Whatever
crime is reported in this category
mostly there are two cases, Because

under the circumstances ag such,
Harijan women going to the
flelds and the land lords or

their children catch hold of them.
Now, there is no evidence. There is
no eye witness, How can there be a
witness? So, the onug of proof should
be upon the accused, This has been
done in some of the economic offences
and I feel this will be good, if it is
introduced here &lso.

Sir, we have seen some difficulty
regarding lack of women police. We
should have more senior women
police. Now we have some women
constables, If we can have senior
police officers, we can’ transfer it to
the custody of the women police offi-
cers, Then the complaint of assault
on woman in police custody will be
much less than what it is. So, that is
my suggestion, if the Government of
India could direct the State chel:n-
ments to have more women police
and senior women police officers. They
can be very useful in offences of this
nature, and in some other duties and
office work.
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And these are the three suggestions,
that I wanted to make.

SHRI BAPUSAHEB PARULEKAR:
Will you please give the statistics of
such offenceg in your State in last
3 years?

SHRI S. V, SINGH: Run about 100
—1lesg than 100. In 1880, it was 78, in
1979, it was 84 and in 1978, it was 81.
(Interruption)

The percentage of detection is al-
most 100 per cent.

All these cases were worked out
except a few, When they were regis-
tered, when they were sent to court,
their convictions and all these things,
Y have not got with me. Bur this is
a misleading figure in the sense that
many cases are not reported.

SHRI LAL K. ADVANI: In the
present legal system persons can pe
brought to book and they can be con-
victed, In that sense I am asking out

of how many challans, how many have
been convicted.

SHRI S. V. SINGH: Sir, I don't
know the figures, Actually, I wanted
to collect these figures. But, these
were not readily available.

SHRIMATI MOHSINA KIDWAI :

agd g 5 100 TTHE wax WIOF
feiae firg | & ag JrAwT e § fw
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SHRI 8. V. SINGH: Mostly, these
caseg are in the rural areas. In police
custody, there are a very few cases.
Generally, they come in newspapers.
You might have read about Bhatinda
Within a week, women come with an-
other statement. I feel there are

pressures. Some money passes through

hands. She gives an affidavit that I
was not raped. Women are very poor
and helpless.

SHR]I AMARPROSAD CHAKRA-
BORTY: How many cases have been
convicted?

SHRI S. V. SINGH: Sir, I will send
thig information,

SHRI AMARPROSAD CHAKRA-
BORTY: Have you got any statistics?

SHRI S. V. SINGH: We cannot have
statistics. I can cite an exampie. In
a case which I have investigated, a
woman was raped by her brother-in-
law when her husband was away.
When he came to know about ijt, he
murdered his brother. Likewise, a girl
was gang raped. She was with her
boy friend. Some Harijans were pass-
ing that way. They attacked and
raped the girl. The parents of the
girl narrated the whole story. They
said that we want a case of robbery
against the registration because some
robbery wag also committed in tha$
area. So, they registered a case of
robbery.

SHRI AMARPROSAD CHAKRA-
BORTY: How many cases are com-
mitted in the State of Punjab?

SHRI S. V. SINGH: Only a few.

SHRI S. W. DHABE: What is the
time taken in the trial of these rape
cases?

SHRI S. V. SINGH: The court takes
these cases like any other cases. Some-
times, it is very speedy and some-
timeg it is slow.

SHRI S. W. DHABE: I want to

know the period.

SHRI S. V. SINGH: Two to three
years. Dilly-dallying tactics of the
lawyers come in the way.

(The witnesses then withdrew)
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1II—-Government of Haryana, Chandi-
garh spokesmen:

1. Shri L. C. Gupta, Home Secre-
tary,

2. Shri B. S. Yadav, Legal Re-
membrancer;

3. Shri Manmohan Singh, I.G.
Police.

(The witnesses were called in and
they took their seats) .

MR. CHAIRMAN: Before we pro-
ceed, may I draw your attention to
Direction 58 of the Directions by the
Speaker which reads as follows:

“58. Where witnesses appear
before a Committee to give ¢vidence,
the Chairman shall make it clear
to the witnesses that their evidence
shall be treated ag public and is
liable to be published, unless they
specifically desire that all or any
part of the evidence given by them
is to be treated ag confidential, It
shall however, be explained to the
witnesses that even though they
might desire their evidence to be
treated as confidential guch evidence
is liable to be made available to the
Members of Parliament.”

SHRI L. C. GUPTA: Sir, we went
through the provisions of the Bill. In
fact, I had an occasion to participate
in a meeting in New Delhi also last

. year when this matter wag dis-
gu:sed with the Home Secretary and

w Secretary, we, generally, agree
that the various provisions how incor-
porated in the Bil] are necessary. In
fact we have certain objections. I
have some of them which do not know
figure in this Bill. To start with, I
will give a few points. Regarding
Section 375, the second clause reads
“without her free and voluntary
consent”; the fourth clause reads
“With he, consent, when the man
knowy that he is noy her husband, and
that her consent is given because she

eg that he is another man to
WROm sghe is or believes herself to be
\

lawfully married”, and according to
fifth clause when her consent is given
under a misconception of fact and
according to sixth clause, with her
consent, when, at the time of giving
such copsent, by reason of unsound-
nesg of ming or intoxication of the
administration by him ahy stupefying
or unwholesome substance.

Sir, when we say voluntary
consent, just perhaps, it includes
the possibility of any miscon-
ception of facts or any intoxicant
case, because any intoxicant adminis-
tered or if there is a misconception, in
that case it is perhaps not a free and
valuntary conpsent. So, where this
elaboration has come in. Fifthly, this-
clause is absolutely necessary. This
is one thing which I wan¢ to make.

Sir, the general point I would like
to make i8 we have to keep M mind
whereag one is that the law sghould
be such that it adequately deals with
the children. On the other hand. I
myself being a Magistrate for long
time back, we had also taken into ac-
couyt lot of callousness and we have:
to see tha; some people are not un-
necessarily harassed. For instance, I
wWag a M);gistrate back in 1959, I
had dealt with two or three rape cases
in which all those cases what we could
understand from the evidence was
that it was really a case of consent
and it was a case where the girl and
boy were found out by the village
folk and the family members. They
did not¢ agree—they were not in agree-
ment in what the boy and girl were
doing. That is what the case came
out and M those cases also, the ques-
tion of age, I would say, came and
one of the things which wag brought
up was the girl was below the age of
consent. I found regardig the age.
there ig no hard and fast rule—you
cannot scientifically say what is the
age. It is the evidence, circumstantial
evidence and the evidence of the lady
doctor and so on. So, we have also
to very carefully consider that any
amendmehny which we make does not
also become an instrument of black-
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‘mail. These are the two considera-
tions, we have to see that the law has
to be adequate. Ang then the law as
such catinot be implemented, and thig
18 the one side.

On the other side, we have to see
that people do not misuse the law
for their own purposes, So taking that
into account, we are wondering whe-
ther free and voluntary consent would
"be there. In that context, I would also
like to say that law should not be
weak. But at the same time, if the
law is too detailed then the lawyers
find a smal]l thing there and it is
very difficult to secure a conviction.
For instance, in the earlier amendment
which was considered at Delhi, there
was a lot of details about which are
omitted now. 1 think it ig a step in
the right direction. So, particularly,
about this misconception of fact we
consider this to be very very vague.
What sort of misconceptfon of fact—
it hag to be taken Mt account—that
your husband dled, got into an acci-
dent or something of that sort—and
perhaps that will be included # this
superfluous. . .

MR. CHAIRMAN: It should be

more elaborate?

SHRI L. C. GUPTA: But the Fifthly
and Sixthly shoulgq be got, omitted,
particularly the Fifthly. Because the
Fifthly is very vague—misconception
of fact.

MR. CHAIRMAN: 1t can be clarified.
Either it should be clarified in detail
or deleted.

SHRI L. C. GUPTA, Sir, I will very
humbly submit that too many clari-
ficationg M the law would not hold
good. In fact the object that we
have in mind, tends to get out of it in
too many clarifications. For #stance,
the time when the medica] test starts
the time when it ends. Too much of
elaboration doeg not help us.

Misconception of fact is already
under Section 90.

MR. CHATRMAN: Next.

SHRI L. C. GUPTA: Another small
point. The Exception Sexual offence
by a man with his owh wife, the wife
not being under fifteen years of age,
is not rape, I fully agree with that
15 years of age being mentiched here
and 16 there for consent. That is
the correct age and no¢ 18. I think,
tha; is the law which is ow being
corrected. It should not be raised to
18.

The word we are wondering whe-
ther instead of ‘“offence” the
word should be “sexua] intercourse”.
Because sexual offences as such come
in this pary and there are various
offences which should not be strictly
applicable to this Exception. So, the
word here should come perhaps as
“intercourse”. But I fully agree that
it should be 15 in the case of sexual
intercourse with the wife. Otherwise,
age for consent should be 16.

SHRI AMARPROSAD CHAKRAJ)
BORTY; But the Child Marriage Act
has raised the age to 18.

SHRI L. C. GUPTA. Sir, we have
to make a distinction between crimi-
nal offences and any other offence
because here you are taking thg liberty
of a person. Potentially, he can be
imprisoned for life. This is g different
criminal offence, from what you gave
in the Sharda Act or Child Marriage
Act—here it should be 15. Otherwise,
Wwe will be floated in courtg with
technical offences. ‘

Even when you make it 16, it is
very difficult to say whether she is 16
or 17—which is depending on the
climate, upbringing and so many other
factors.

SHRI LAL X. ADVANI: On that
account, on this very account, would
you hot agree that if this Exception is
omitted altogether—any reference of
sexual offence by a man with his own
wife.. . It there ig any contraventidu
of the Child Marriage Act, it would
be dealt with under that Act, '
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SHRI L. C. GUPTA: Broadly, in
certain areas, I believe the girls get
married at very very early age and
they are first to have a life ang ac-
cordiig to the custom, it is valid.
You cannot do anything about it.

SHRI LAL K. ADVANI: Violation
of law is a different nature gnd that
marriage is ot illegal. It is voidable,
no doubt; but it is not void.

SHRI L. C. GUPTA: Sir, it is the
deflnition which | wags trying to make.
Here, we are making a criminal law.
Now this law has to be very different
from ahy social Act.

SHRI S. W. DHABE: How do you
explain 361 of LP.C. kidnapping?
Principle is more or less similar.

SHRI L. C. GUPTA, It may noy be
similar. It ig not similar Sir, even
“otherwise, the principle is hot the
same. He ig dealing with the wife.
I would very humbly submit Sir, we
have to keep both the things in mind.
Firstly, law should not be misused
that the law should be such as it is
adequate to the present situation h
an area wherge more girls are getting
married, it is very common and there
also they have the custom to practice
it. Everything cantiot be regulated
by law. Law ig only to regulate cer-
tain particular - things. The society
has to regulate them. The society
decides unmindful and %ot to regulate
that then law does not really help.

SHRI AMARPROSAD CHAKRA-
BORTY: What is your view about
age. Whether it should be 16 or 18.

SHRI L. C. GUPTA: It should be 16
years, We are in the year 1881. We
are not in the 19th century. We are
at the end of century. It should be 16
years. Particularly, in the hot cli-
mate, the women mature very early.

. SHRI AMARPROSAD CHAKRA-
BORTY: The major question is about
‘Section 111A of the Mdihn Evidence

‘Qct.

_SHRI L. C. GUPTA. Sir, we fully
agree with you that the provision is
on the correct lines.

~ MR, CHAIRMAN: Mr. Yadav, what
1S your view on the age factor?

SHRI B. S. YADAV: Sir, it should
be 18 years. '

MR. CHAIRMAN: How do you ex-
plain that? .

SHRI B. S. YADAV.: Jus; ag in the
kidnapping, it is 18 years; similarly,
here also it should be 18 years.

SHRI L. C. GUPTA: We, in fact,
discussed among ourselve, that kid-
napping, and we have differences on
that. With regard to Section 111A,
we fully agree tha; this provision is
on the correct lines. When a woman
is in the custody whether of a police
man or a public servany or of dh
Head or Manager of Jails and sexual
intercourse is proved then the bur-
den of proof shoulq shift ag sugges-
tion M this Section.

SHR] MANMOHAN SINGH:. What
Mr. Gupta has said I fully endorse
that because we have discussed it
earlier, but so fay as the age is con-
cerned, I would say that it should be
18 years. The fact is that you will
have to see the maturity of the man,
not only physical but mental also.
I feel ! the city when we compare
the children from cities with the
children from the rural areag, matu-
rity emong the citizeng of
urban. areas comes wmuch earlier.
Thanks to cinemas and other hooks,
etc. We can expect them to
have that ghort of maturity which can
be expected of 16 yeers in the city,
but ™ the rura] areag these influences
are yet lacking, and, as such, we
shoulq allow them a little more time
before they can be expected to give
their consent. That would be rightly
at the age of 18 years and it is 80 in
the Sharda Act as well as in the
Kidmapping Act and Chilq Marriage
Act. So, I would humbly differ with
the Financial Commissioner, Home. I
stick to my views that it should be 18.
For the rest, I fully agree with him.
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We fully agree that if an intercourse
hag been proved to have taken vlace
then positively the onug lieg on the
perpetrator of the crime. It should
be he who should be responsible to
explain becauge the first ingredient is
already proved that intercourss has
taken place. If the court is satisied
about it that it has taken place, then,
naturally, the person responsible will
have to explain. 1 am telling from
my experience, politically also, that
women of ill-repute have been used
for political purposes. That hag to
be guarded against.

SHRI AMARPROSAD CHAKRA-
BORTY: Is there any case in your
State of this nature which you are
telling?

SHRI MANMOHAN SINGH: For
this I should be excused. I have made
a general statement. But there are so
meay cases. I don’t want to confine
o my own State. I have known 80
many cases in other <States also.
Otherwise also, women because of
their easy virtues are not difficult to
exploit. Women have been brought to
the police station. Normally, they are
thieves, They are used to thieving or
illicity distillation. Those people come
to us, They also know that they have
been held up for certain offences.
People of easy virtues come forward
and say, “Look, we will also teach
them a lesson.” So there should be
safeguards. When the intercourse is
probed before the trial Magistrate,
then, of course, we have nothing to
say because the court is satisfied.

MR, CHAIRMAN: Yoy said some
safeguards should be provided. What
are your suggestions for safeguarding
the Mnterests.

SHR1 MANMOHAN SINGH: That
is what you have to do in the court.
That a woman of easy wirtue has
eome forward with a statement im-
plicating certain leaders or some
other—even you c#h say the police-
men. I would say some caution shall
have to be used by the trial Magis-
trate to see and for that I would say

that police may have an executive
jurisdiction. Police should be asked
to bring forward and file the #ntece-
dents of the women concerned—the
prosecutrix. Thosg antecedentg should
be properly brought ch the file 8o that
the court also knows as to what is the
backgroung of that lady so that they
can decide the case.

MR, CHAIRMAN: In such cases of
easy virtue, there are some other
witnesseg who said that past history
of the victim ghould not be allowed to
be asked by the advocate, At the
same time, the presumption should be
there also. Even i cross-examination,
rebutta]l evidence cannot be brought
in to presume or to get a rebuttal of
presumption when the consent was not
there. Therefore, how do you safe-
guard the interest against malprac-
tices jn such cases?

SHRI MANMOHAN SINGH: What
I would say Sir, the court should know
as to what is the history of the pro-
secu'rix so that the court can take a
decision ag to what question to be
allowed and what not, I would not
say the rebuttal should not be allow-
ed. 1 say the questions should be
allowed. But in cases, where there i8
no history and all that—of course,

. there is dhie or two borderline cases—

the questions should be limited. There
are proven caseg that such and such
was of low character. So one cannot
say, prostitute cannot come forward
for rape. She can also complain of
rape, then it hag to be seen in differ-
ent perspectives.

MR. CHAIRMAN: I want to ask, if
you have any positive suggestion.

SHRI MANMOHAN SINGH: Posi-
tive suggestion is cnly that this is a
matter of decision by the court itself.
We cannoy do otherwise excepting
bringing all thege things on the ante-
cedents of the woman on record

SHRI L. C. GUPTA: Sir, you are
awsre that Law Commission suggest-
ed amendment of Section 53(9). That
i{s not found in the Bill
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MR, CHAIRMAN; Law Commission
suggested much more. So that is on
the right line, the past history should
be relevant, '

SHRI LAL K. ADVANI: Mr, Gupta
has suggested to the Committee ™
respect of Section 111A about pre-
sumption. Instead of making it obli-
gatory for the court to presume, the
court “may” presume., This is one of
the suggestions. The resy come to
this that it should be left to the court
to decide whethep the burden of proof
should or should not lie? How do you
react?

SHRI L. C. GUPTA; I think that
wil] be better.

SHRI LAL K. ADVANI: We give to
the court the discretion.

SHRI L. C, GUPTA: “may” will be
better. For instance, you are giving

¢ minimum sentence at the same
time you are giving the power to
court to give a lesser ‘setence for
adequate and special reasons, That
lesgser sentence should not be given
without adequate reasons. And it is
giveh the minimuy should be pres-
cribed in that but not less than three
Yyears. Court must have a power, When
you substitute the word “may” then
you are giving power to the court.

SHR!I AMARPROSAD CHAKRA-
BORTY: Whetheyr you agree to that?

SHRI L. C. GUPTA.: Yes, Sir.

\ SHRIMAT] SUSEELA GOPALAN:
If the antecedents of the girl are ask-
ed, then naturally, let ug say, most of
them are coming from the villages,
from backward area and if they are
brought to the witness box and asking
so many questiong like that, natural-
ly, she woulq be perplexed.

SHRI MANMOHAN SINGH: That
the court decide very hchestly about
it, rightly about it ag to what ques-
tiong should be allowed,

SHRI L. C. GUPTA:. You can have
sl{orviainn that it wil] be in camera.

\

\

SHRIMATI SUSEELA GOPALAN:
People coming from the landless
family and all that. Recently so many
incidents are like that and it ig against
the interest of girls.

SHRI L. C. GUPTA: You have pro-
vided that it should be in camern.
When you are trying to curb the life
and liberty for somebody for 10 years,
then certain exposure is absolutely
unavoidable. You cahinot have it both
ways. So the girl has to come anc
give the evidence. What we have tc
see is thay the exposure is not of sucn
a nature which is humiliating or
harassing umhecessarily. That ig a
broad principle.

MR. CHAIRMAN. Another witness
not less than a District Judge who
tried some of the rape cases—was
of the opinion that in guch cases,
omit Questions relating to past
history—should not be allowed. Ag it
is, there is a discretionary power
given to the judge in allowing
relevan; questions. He said, even
many of the tria] judges misused the
position. Therefore, he wag very
positive in his statement that provi-
sion should be contained in the Draft
Bill prohibiting the cross-examina-
tion,

SHRI L. C. GUPTA: What I would
say that there are judges who are
coming from the strata of landlords
and all that. We start from the very
conception that people are not honest
in thig country., But I would object,
You see we have to presume unless
one proves it otherwise. After all,
Constitution, provides a sort of that
everyone is an  honest  per-
son unless and until it is
proved otherwise. It is not
that we should trade everyone “Bad-
mash”, I am looking at the police side
also. Previously in the other regime,
in the British time, you take every-
one as Badmash till he proves him-
self ag a sort of good person. Now,
it is the other way round. We should
take every man to be ‘sharif’ person
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SHRIMAT] SUSEELA GOPALAN:
There are many number of judge-
ments arg like that.

SHRI LAL K. ADVANI: The Com-
mitee would like to be enlightened
about the dissemination of the case
If you have any statistics pertaining
to Haryana as to the number of rape
cases that have been reported to the
police during the year, number of
cases moved to the court, and what
happened in the court-conviction
etc. How many people are convicted
or ig it generally rape cases are not
proved and therefqre the guilty go
scot free. Any idea?

SHRI MANMOHAN SINGH: 1
would say, 1 have not come prepared
with these figures ag to what are the
statistics. I can give only some
figures which have been provided
earlier. Some flgures we can provide
later on. About the Scheduled Castes
and Tribes, in Haryana they are like
this:

1975 1 case
1976 .
1977 e
1978 14
1979 20
1980 18

SHRI LAL XK. ADVANI: In respect
of various categories which have been
identified in Sub-Section 2 of Section
376 what are the figures?

SHRI MANMOHAN SINGH:* 1
would give that information later on,
The study is to be undertaken which
we have not undertaken in the Police
ag yet.

SHRI LAL K. ADVANI: Mr. Chair-
man, I think we should have the di-
mensions of the problem so that-spe-
cific recommendations are made.

SHRI MANMOHAN SINGH: Re-
garding successes and failures of the
cases, majority of the cases fail in the
court because, as it is, an offence is
committed in privacy. Offence is al-

ways committed in privacy, where
you don’t find witness. There are other
factors which contribute to the failur-
es. One of the factors is long time
taken in trial also, and giving time to
the witnesses also. Seeing .prose-
cutrix they also know from  their
experience, ] know from the record.
More than 15 per cent of the pro-
secutrixes are pressurised, firstly
on account of social strata, and se-
condly, on account of the modesty of
the women and harassment in the
court, and they reconcile. Thirdly,
there is a delayed reporting of the
cases which also results in failure.
But in those cases where the delayed
reporting, is done, even the medical
evidence does not help, It does not
help because after 24 hours, true pie-
ture might not be known, Thereafter,
the witness, as I said earlier, stand.
Another factor which contributes to
the failure of cases is unfortunately
frequent transfers of the investigating
officerg and SHOs, etc., who are unable
to conduct the follow-up. Leonger
data is given to the people and they
win over, Another factor is the prob-
lem to prove the case of sexual
intercourse. Now that is very difficult
thing to prove. All these faetors
taken together contribute to failures
of the cases. This is what I say.

SHRI LAL K. ADVANI: With the
adoption of this Section 111A, the
presumption will be with reference
to the offence of the rape, The rape
has to be proved with evidence and
that is established, and when it is not
with the consent, witnesses give state-
ments which are not true, but false.

SHRI MANMOHAN SINGH: For
that, we have to raise the general
standards and for that ideal or a uto-
pian type of moral will have to be de-
veloped. This is where the evil lies.
We see all around and we know what
our standards are.

MR, CHAIRMAN: Investigation of
such cases, heinous cases, should be
entrusted to high ranking officers so
that there ig an effective investigation.
What is your view? 4
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~SHRI MANMOHAN SINGH: Sir, it
is a very ticklish question of reposing
faith and not reposing faith. Basically,
- we start with the view that our
people down below at certain level
all corrupt, or are all bad people
1 would say we should not presume
that. Even the Evidence Act does not
allow the evidence to be recorded
under certain conditions, If we are to
entrust all these cases to the gazetted
officers, true, we are labelling our
junior officerg as incompetent and as
untrustworthy which I would not like
t0 accept for the morale of theg foroe.

MR. CHATRMAN: Investigations are
entrusted to certain senior officers.
What is your view? ’

SHRI MANMOHAN SINGH: Sir, at
least, in my State, investigation is not
entrusted to the gazetted officers, As
soon as in information of a murder or

bbery or dacoity, etc., comes, ins-

ﬁuctiom are issued that the gaaetted
officers should supervise and reach
the spot at the earliest possible and
not that they should investigate. All
the cases will be supervised by them,
but not the investigation part. Here
another thing that I would suggest
is that recruitment has to be improv-
ed, and the whole structure of the
police has to be improved. We should
recruit certain people of the strata.
Persons join by undertaknig train-
ing for 9/10 months and this train-
ing does not change their basic chm-
racter. They need some sort of change
in the basic character, If you have
Llo keep the law and order correct in
the country, then only you can think
of other developmenty and for that
reason my intention is that this De-
partment should be treated on par
with other Departments ag is done
in the Secretariat

SHRI MANMOHAN SINGH: Be-
cause I would say and when we say
anything, the pay should be raised,
this facility and that, what will hap-
Pen to other Departments. They will
‘;11:0 come forward for that. I say no.

ey do not play that much vital

role in the society of today as the
police play.

SHRI L. C. GUPTA: With your per-
mission, I would now revert back
to one question about the evidence
before the District Judge. My expe-
rience is that during cross-examina-
tion, all sorts of questions are asked,
which sre very embarrassing asd
harassing to the women. I belisve,
that this ig in fact the situation. Now
on the one side, we do this sugges-
tion of the Law Commission to insert
Section 53(9) which would categori-
cally bar the previous sexual exper-
ience and history of the prosecutrix.
So, barring it perhaps is very diffi-
cult, But on the other hand, it is
also very true that lot of many em-
barrassing and harassing questions
were asked and very often that the
accused will engage very senior law-
yer and he would insist upon such
questions and try to overpower the
court saying that thig is relevant.
Perhaps, something could be put in
the Act itself g0 that these things
pointedly not remain at the level
what is relevant or irrelevant—only
that the court may bar, just ag wa
have done, considering the circums-
tances. Of course, the wordings have
to be carefully thought of, regarding
that the court may bar reference or
cross-examination to the previbus
history of sexual experience of that
woman.

SHRI BAPUSAHEB PARULEKAR:
How do you reconcile your statement
with section 135(4) of Evidence Act?

SHRI L. C. GUPTA: We are on the
positive point. His statement about
asking past character and history—
right is given to the accused under
155(4) of the Indian Evidence Act.
You say the credit of the witness
could be impeached in the following
ways. When a man ig prosecuted for
a case and attempt to ravish, it may
be shown that the prosecutrix is
generally of immoral character. That
right is given long back ia the Bvi-
denee Act,



That right wag proposed to be
‘taken away completely in certaim
sections 83A. That is what it is gaid.

So what I am suggesting is...

SHR] BAPUSAHEB PARULEKAR:

Your suggestion ig that it should be
deleted,

SHRI L. C. GUPTA: There can be
& proviso to that. Similar change
should be made in 154. We should
not bar them putting questions re-
garding previous history experience.
At the same time, the court should
have the right to decide the questions
to be allowed, congidering the circum-
stances of the case because undoub-
tedly in many cases, the cross-exami-
nation will be very very harassing.
It the presumption is to be rebutted,
this method will have to be resorted.

MR. CHAIRMAN: There is also a
suggestion from the Law Commission
that the cross-examination should be
restricted to the past history in rela-
tion to the accused himself and not
other persons.

SHRI L. C. GUPTA: That ig what I
wag referring to, In fact, questions
cannot be restricted only in relation
to the accused. The other past
history will be relevant. But as I said,
the court should have the power.
Should it so desire in a  particular
case, to bar further cross-examina-
tion on that point. The court should
have the discretion.

SHRI S. W. DHABE: I want to ask
two questions. Firstly, Section 1114,
presumption is there Here the addi-
tional clause is given and she states
in her evidence before the court she
did not consent. Medical evidence is
there for intercourse. Her statement
is recorded...

MR. CHAIRMAN: Under 1114,
there are two things One is state-
ment recorded that she did not con-
sent. Prima-facie evidence is there
from the medical report that inter-
courss has taken place. Punishment
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for “under police custody” under 376
(2) (a).

SHRI S. W. DHABE: Intercourse
hag taken place. Under 876(2) (a) that
the intercourse has taken place under
the police custody. It is punishable.

SHRI L. C. GUPTA: Both these
clauses have with reference to the
presumption. As a matter of fael
what we are suggesting ig even with
these two clauses shall may be sudb-
stituted with...

SHRI S, W. DHABE: I wag asking
the reverse question. Whether this
word, if there is a prima-facie case
should be deleted?

SHRI L. C. GUPTA: 1 think
should remain.

it

SHRI S. W, DHABE: How mawy
women officers are there in Haryana?

SHRI MANMOHAN SINGH: There
are only one ASP. in the investiga-
tion side, one D.S.P, and one Sub-
Inspector. Only three ladies among
the investigation staff. Of course
there are women constables.

MR, CHAIRMAN: Have yow
any other point?

got

You have nothing to say more,
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SHR! B. S. YADAV: The law can
be revised for the generality of the
situation, It cannot provide for every
situation. Every- conceivable situa-
tion cannot be provided in the law.

It_has to be ﬁrovided‘rarely,

SHRI BAPUSAHEB PARULEKAR:
Is Section 111A not applicable?

SHRI L. C. GUPTA: Yes, Sir.

That is why we are balanced the
opposites particularly in a case like
this, : )
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SHRI BAPUSAHEB PARULEKAR:
You have suggested that some techni-
cal safeguards should be provided in
the Section itself, i.e in Section 11A
Wi\ether .you_ have anything in your
mind. ’

SHRI L. C. GUPTA_ Sir instead of
‘shall’ we say ‘may’.

The Committee then adjourned,
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WITNESSES EXAMINED

1. Al§ India Crime Prevention Society, Lucknow.

Spokesman:

Shrimati Rani Lila Ram Kumar Bhargava

II. All India Sevy Samiti Aliahabad

Spokesmen:

1. Shri S. P. Pande, Organising Secretary
2. Shri Gopal Krishna Misra, Advocate

III. Uttar Pradesh Rajya Kalyan Salhakar Board, Lucknow

Dr. Kumari Kanchan Lata Sabharwal, President

IV. Begum Aizaz Rasul, M. L. A.

I—All India Crime Prevention
Society, Lucknow

Spokesman

SHRIMATI RANI
KUMAR BHARGAVA:
(The Witness was called in and she

took her seat)

MR. CHAIRMAN: Kindly introduce
yourself.

SHRIMATI RANI LILA RAM KU-
MAR BHARGAVA: I am Lila Ram
Kumar Bhargava representing All
India Crime Prevention Society.

MR, CHATRMAN: Before we pro-
ceed, may I draw your attention to
Direction 58 of the Directions by the
Speaker which reads as follows:

LILA RAM

“58. Where witnesses appear be-
fore a Committee to give evidence,
the Chairman shall make it clear to
the witnesses that their evidence
shall be treated as public and is
liable to be published, unless they
specifically desire that all or any
part of the evidence given by them
is to be treated as confidential. It
shall however, be explained to the
witnesses that even though they
might desire their evidence to be
treated as confidential such evidence

is liable to be made available to the
Members of Parliament.”

Now please start.

SHRIMAT]I RANI LILA RAM KU-
MAR BHARGAVA: Section 228(a)
and Sections 375 and 876 have a com-
mon point to be discussed, i.e. the
provisiong regarding the imposition of
reduced sentence may be left to the
discretion of the Judge, These provi-
sions should be deleted as no reduc-
tion should be made in the sentence.

Section 375, Explanation 1, The Law
of Evidence regarding medical check-
ups to prove rape, should be amend-
ed suitably. Except in the case of
virgins, the point raised in Explana-'
tion 1, cannot be proved. Therefore,
the victim’s evidence on oath should
be accepted even without medical
corroboration,

Sir, I would like this second point
to be kept confidencial and not to be
published.

Section 376(a), page 4, the word
‘subordinate’ should either be accom~
parfed by ‘senior’ or else it should be

"deleted; and the phrase should read

as: ‘In the custody of any public sgr-



vant’ instead of ‘a public_servant’. He
may be senior or junior.

Section 376 (b) and (¢)—who will
be the complainant in the case of
sexual intercourse not amounting to
rape? The section itself should gtipu-
late categorically,

These two I would like to be pub-
lished,

Now, this is general. The law of
Evidence must be ‘amended auitably
to align itself with .the propased
amendments in the Criminal Panel
Code. The onus of proof should shift
on the accused to- prove hig innocence
and not vice-versa, as observed on
page entitled ‘Statement of Objects
and Reasons’,

Secondly, the capital punishment
spould be "considered a suitable gen-
vence in the case of Government Ser-
‘vants and all categories of profes-
sional and educated people who com-
mit the offerice 6f rape. Our Con-
ference had already sent some recom-
mendatmns Th.ere can be a gpecial
court with ‘women "judges in majority,
to judge cases arising out of injustice
against women, All otber amend-
ments are very good,

SHRI AMARPROSAD CHAKRA-
BORTY: You have spoken only .about
Section 228(A). You have not made
any specific recommendation.

k SHRIMATI RANI LILA RAM
KUMAR BHARGAVA: It is just a
suggestion. There is no special recom-
mendation,

SHR] AMARPROSAD CHAKRA-
BORTY: Have you got any special
reason for speaking about Section
228A7? About the amendment suggest-
ed in the Bill, you have spoken about
the discretion of the judgement re-
garding punishment.

SHRIMATI RANI LILA RAM KU-
MAR BHARGAVA: That is a sugges-
tion regarding reduction of punish-
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ment. It should be left to the discre-
tion of the judge.

SHRI AMARPROSAD CHAKRA-
BORTY: Do you say there should be
no publication of the names of the
cases .in the ‘papers? Suppose Gov-
ernment have to go by the advice.of
the Supreme Court; can there be any
law"to restrain it from doing so?

SHRIMATI RANI LILA RAM KU-
MAR BHARGAVA: 1t is for the
person concerned or the woman to
go to the High Court.

SHRI AMARPROSAD CHAKRA-
BORTY: Suppose it is published sub-
sequently by the Supreme Court or
the High Court; what will be your
reaction?

SHRIMATI RANI LILA RAM KU-
MAR BHARGAVA: I am not in a
position to give any concrete sugges-
tion about it.

SHRI AMARPROSAD CHAKRA-
BORTY: Some organizations have
said that it should not be published—
especially the nameé of the accused.

SHRIMATI RANI LILA RAM KU-
MAR BHARGAVA: If it camn be
avoided, it would be very nice.
Otherwise, it will be very embarras-
sing for the woman, and many prob-
lems will arise out of it.

SHRI AMARPROSAD CHAKRA-
BORTY: You say that during ‘the
pendency of the trial, nothing should
be published, After the decision on
the case, i fthe Supreme Court or
High Court publishes it, do you want
them to be restrained?

SHRIMATI RANI LILA RAM KU-
MAR BHARGAVA: I am giving a
social worker’s point of view. I am
not a ‘lawyer. There is no harm in
publishing the - whole judgement; but
you just leave out the name of the
girl. In camera session is all right.

SHRIMATI SUSEELA GOPALAN:
Do you want some representatives of
women’s organizations to bs: present
during the trial, to ensure this?



SHRIMATI RANI LILA RAM KU-
MAR BHARGAVA: Representatives
of women's organizations should be
included.
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SHRIMAT] SUSEELA GOPALAN:
In many of the cases public prosecu-
tion is not taking up the case serious-
ly. In order to avoid such a thing,
I would like to know is it necessary
from the victim side to prosecute the
other side slmultaneously?

SHRIMAT: RANI LILA RAM KU-
MAR BHARGAVA: Madam this point
is not very clear to me, Just now
I have mentioned that- I am- not a
lawyer. I am a humble social wor-
ker and I have put forward my Ideas

SHRI QAZI SALEEM Just now you
said the law of evidence regardmg
medical check up is to be amended.
You have not givin any suggestion,
but only said that it ghould be amend-

v

. SHRIMATI] RANI LILA RAM KU-

MAR BHARGAVA: 1 think it is
very obvious. I have mentioned that
Section 375, Explanation 1, the Law
of Evidence regarding medical check-
ups to prove rape should be amended
suitably,

SHRI QAZ] SALEEM: How? You
have given no -suggestion. But you
fezl it should be amended.

SHRIMATI RANI LILA RAM KU-
MAR BHARGAVA: That I leave to
the law makers.

L SHRI R. S. SPARROW: Madam,
rape is a criminal act and it is a
social evil, Now this is a question
for your organisatlon As one gpees
generally, every. rape case sgtarts
through or with an F.I.R. reported
to the police. Now, in that context
what measures do you think should
be adopted to make certain thet the
version recorded ig correct? we are
looking at it from the social angle.
Do you think there should be some-
thing more stringent?

.SHRIMATI RAN] LILA RAM KU-
R BHARGAVA: I don’t think so.

SHRI BAPUSAHEB PARULEKAR:
You have said that the atatement of
the victim on oath should be accepted
even without medica corroboration.
Supposing the woman comes before
the court and says “I have been raped
by this man.” You mean to say that
the Courts you have to accept her
statement as correct,

SHRIMATI RANI LILA RAM
KUMAR BHARGAVA: You have to
trust her. If the medical evidence is
contradictory, still her words should
be accepted. Regarding the Act, I
have already spoken either you am-
end it, otherwise it becomes contradic-
tory.

SHRI LAL K. ADVANI: I heard
you as saying earlier that capital
punishment should be a suitable gen-
tence for rape offenders. Do you gug-
gest capital punishment for all cases
of rape or is it in cases of specified
groups or in specia] circumstances?
By and large, you may be aware there
is a general movement in the country
as well as in the World all over that
capital punishment should be aholish-
ed. And here we are introducing this
same higher punishment for certain
specific categories of persong found
guilty of rape; and for them it is ten
years,

SHRIMATI RANI LILA RAM
KUMAR BHARGAVA. It should be
life imprisonment actually.

SHRI LAL K. ADVANI: I heard you
saying that there should be capital
punighment for rape.

MR.. CHAIRMAN: She means capital
punishment is life imprisonment.

SHRIMATI RANI LILA RAM
KUMAR BHARGAVA: 1 have not
mentioneg capital punishment,

SHRI LAL ¥. ADVANT: You said
towards the end perhaps at one stage
that it should be for public servants.



~ SHRIMATI RAN1 LILA RAM
XUMAR BHARGAVA: I said that
capital punishment should be consi-
dered, and that. suitable sentences
should be provideq for i the case of
Government servants and al] cate-
gorieg of professionals and educated
persons under whose custody the
woman is kept—for example, Super-
intendents.

SHRI LAL K. ADVANI. At present,
the Bill provideg for greater punish-
ment for such categories,

SHRIMATI RANI LILA RAM
KUMAR BHARGAVA: | withdraw the
words ‘capital punishment’.

SHRI R. K. MHALGI: Does the
witness want a victim to be medically
oxamined or not? It appearg that
according to her, it is not necessary.

MR. CHAIRMAN: She says that
even in the absence of medical evi-
dence, her statement should be accep-
ted. Even if there is a conflict between
her statement and the medical evi-
dence, she says her evidence should
be accepted. B

Thank ydu, Madam. That ig all you
can now. enlighten us

(The witness then withdrew).
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