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LOK SABHA SECRETARIAT

CORRIGENDA
to

the record of evidence tendered before the Joint 
Committee on the Criminal L a w  (Amendment) Bill,
1980.

Page (if), line 12. fa "Ragbir" r££g ’’Raghbir”
Page (vii), line 1, for " Vibhaq" jg&fi "Vibhag"
Page (viii), lines 2.22 and 27 for "Spokenan" read "̂Spokesmen"
Page (xi), Line 11, for "Guputa" read "Gupta"
Page 2, Col. 2, line 18, for "public” read " police"
Page 3, Col. 1, line 18 frcvn bottom, fig "suggeston" read "suggestion" 
Page 17, Col.2, line 1 from bottom, fig "relevant" read "reluctant" 
Page 23, Col. 2, line 6, ffi£ " ^  " rgfti " "

Page 29, Col.2, line 17 from bottom, for " -Witness" [fiid "witnesses" 
Page 30, Col. 1, line 28, fee "convinced" read "convicted"
Page 39, Col. 1, line 10 from bottom for "Remember"

read "Remembrancer"
Page 59, Col. 1, (i) line 1, for "woman" read "women"

(ii) line 6, from bottom, _f°L "

isad. "
Page 60. Col, 1. line 1, for ",-PRULEKAR" read "PARULEKAR"
Page 61. Col. 1, line 13. for"AlZIZ" read "AIZAZ"
Page 63. 0) Line 3. After "10.00" Intert "to 14.00"

(11) Line 6 from bottom, delete " Shri S, C. Bablani,
Under Secretary 

(ill) After line 8 from bottom Add " Shri S. C. Bablani
Under Secretary 

Page 67, 0) Col. L line 18, for "thing" read "think"
(11) Col. 2, line 19 from bottom "foi "cooiiitent" 

fa read " continent"
Page 69, Col. 2, line 12, L" 140 are there. If that ii so, what

ate" read "tion -111 (a) you 
Mid that thii pro*"
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Pagt- 72, Col. 2, line 29, i f f  “SHRI AMARPROSAD CHAKRA" 
read "SHRI OOVERDHAN LAL SHUKLA"

P»j|e 76, Col. 1, line 23 for "explleity" read "explicitly"
Page f i ;  Col. 2, linet 22-24 isn "violation, a delinquency.

ft It puni-" 
jyj£"SHRI NARESH KUMAR: ft it a "

P*f» 81, Ool. 2,
f )  line 3, for " Seeeretary" read "Secwmy"
OU) Ud*  20 for "lubatentlve* read "nibrtantlve”

Page 8#, Col. 2,
0) line *  (££_"

« * !  "
$ 0  line for *' * ***** " f̂ WTT *

ftigc 87t Col. 2, line 31* f£L"fiive" ^  "five"
Page 8$, Col. 1

(1) line 12 fee " irrzat" jy g . "izzat"
(11) line 12 from bottom for "dtered" read "deterred" 

Page 200* Col. 2* line 10 from bottom
{°L " " r« l "

Page 104* Col. 2, line 15 from bottom* for "^Principals"
read " Principles"

Page 105r Col. ?.9 line 15 for " present" read "percent"
Page T.07t "Jol. 1* line 13 from bottom to  "-judgs" read "fudges" 
Rftge 113* Col# 1ft Jne 2ft for *5TS5ft M J2211 * *
Page .112, (!) Ccd. 1, line 21. f^r ” read  ̂ *'

.11) 'tpl. 2, -line 6* for "  * It; ^  “ read '  M
Page Col. I from bottom*

!sl " *nra " “ 2 i” ”



Page ; j f ,  Col. 2, line ?o from bottom for " "  read " M
Page 1 d, Col. 1 line 23»_ for " rttaera" read "camera"
P*ge "25, ^61. 2„

^ Lines 7-8 from bottom delete " authority concerned does 
offence it proved that there was’

(i$ line 5 from bottom for "provided" read "proved**
Page 127, Col. 1,

(1) line 3 for "lie servant or In the custody of a " 
read " law unexceptionable. While fonnu"

(11) line 6 from bottom,, for " atd" read "and"
(Ilf) lines 13-16 from bottom foi "pub law unexceptionable, 

w'lle foimu public servant" 
read "public servant"

Page 128, Col. 2_, line 23, for -mater" read "matter"
Page 131, Col. line 2„ for "certainty'' read ’ certainly*”
Page 137, 'ol. 2, line ft, for "ment.oted" read "mentioned"
Page 143, Col. 2, line 19

IVi for "mus ’ read "must1 
fli', for " conuveted" read "cc.idu^ted"

Page 150, Col.. 2, line 1 ;  for "yea s" read "yean"
Page 151 Cel. 1* line 16, for " BABUSAHEB" read "BAPUSAHEB"
Page 175, Col. 2, line 30, Jot "IN DR A JAI SIN3H" 

read "INDIRA JAI SING'1 
Page 182a Col. 2, line 9 from bottom, for " have" read "gave"
Page 193, Col. 2, delete lines 20-22 ~
Page 201, Col. 1, After line 30u add "particular provision has net 

^  been in-"
Page 207, Col£ line 13 fyjm lwttom iar "  bisection" read " hsertloa"
Page 214, Col. 1, line 6 Identify" read "Identity"
Page 2JSj

( )  Col. 1, line 17 frana bottam for "submit: loo"
' read "submission"

01) Col. 2, line IB |fli_"Pupa" read "Rooea"
(111) Col. 2, line 20, for "were" read "was”

3
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Page 225. line 3 from bottom for "RE PRESET ATIVES*

read "REPRESENTATIVES"
Page 235, Col. 1, -line 16 from bottom, for "SHRMATI"

read ’’ SHRlMATr 
P*ge 243. Col. X, line 18, for "give" Bfld "given”
Page 297, Col. 1, line 18 fflE "cava" r— d " savs"
Page 307, Col. 2, line 18 from bottom, for "aggiived"

wad " aggrieved"
Page 308, Col. 1„ -lines 17-18 from bottom.,

&g_”disappered" sead "disappeared"
Page 342, Col. 1, line 7 from bottom, °-on" read “toe" 
Page353» Cel. 2, line 5 from bottom, for "raperfl oils'*

read "superfluous”
Page 3(55, C d . I, line 3 from bottom. for "a8reah-" read "already" 
Page 370, Col. 2„ line 1- fr«p bottan, for ”ft»dlc*~" m d  "7ndk^3" 
Page 376, Col. 1, Une lfl, for "1978-80" Ifad "1979*180"
Rage 383. C d. 1, line 9 for " dwdny" read "singing"
Page 388 f )  Une 9 for,"(Leader of Opposition Asunac&al Ajwmfclj')" 

read " IV-Shil Tm*k> Hba, MLA"
(IT) line 14» for "SMvastava" W d  " Mvastara"

(lfl) Col. 1, line 6, for "W orts* read "vwkar"
(IV) Cci. 1, line 8. for "scatsc" awd "aasas"

Page 394,  Col. 1„
Q  line 2 for " hive*' wad "jjre "
5-) liue 11 for "witness tSat even though th*jr m^x 

' desre tbeeir otMb x x "
read "witnesses tmt even thoogb Smjt might 

desire their awManm”
Rage 407, Col. 2, Une 19 |rcm bafton, for " —me" oad " — me"
Rage 414., Cd. 1 ’

(,') line 28, for "com»ilcti«rn" "e i j l iwWom1*
QZ\ 'lipt 29, for "FURQIEKAR" wjfe " PAKUIEKAft"

Rige 416, CcS. 2 •
£) Une 29 for "mele" wad *n»<e"
,1.0 Une 32 for describing" read ”4eacrlfctog"
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Page 417. line 1 tom be^ua fg| *Owcsr" read "Offlcar"

Page 420* C d , 1* line I f  for « s d " f a * * *  **
Page 457, Col. % line Gicor *|«rwigacionn read "  investigative "

Page 463* ®ol. 2* lines 43-44*

for wb liable to bo mad$ available to the treated 
as confidestUI such evidence'.

read "treated s as ccyiftda&tial such evidence is liable 
to be m%Ae available to die**

Page 435, Qd. *2, line 7 from beetm « for "rerorous" read "rigorous” 
Page 470, Col. 2. Q  delete line 1 from bottom

(ii) line 2 from bottom, fa “BORTY"
read "SHRI_ AMARPROSAD CHAKRAfrORTY** 

Page 477 * Col. 1* line 4 from boQcm.for "heatlh" read "health**
Page 486* Col. %

(i) line 12 for "proeoad" read "proceed" 
fj) line 28. fcf£ "liabe" read "liafele”

(iii) line 3C* for *bc" caad "to"
Qv) line 7 from bottom,for "proscribed" read * prescribed " 

Page 4ft6* Col. 2. line 3 from bottom* fa “gilr" read "girl"
Page 491 T; Col. 1. line 12 from bottom. X2I "alsho" read ’’also"

• v Uii® 2, ficm bottom, after "DAS" add "it"
Page 497 '*-> Csl* line JG* .for "separtion" read "separation"

(ii) Col. 2. line &+ fa "mborinate" read "subordinate"
Page 498 Q C d . 1* line 23* for "paymena" read "payment"

C d. 2, line 27* for *alwful" r£|4 “lawful"
Page 501* CoL 1* Hne 1 fa "NAVAYAUR" read "NARAYANA"
Page 506* Col. $  line 2 JflL'cafltedUT i&id "custodial"

Q  £»• W far "tberefeeie" read "Ea&forc"
Page 5W. Col. 2. Use I tern bettora  ̂ior "pubUsMlttid."publisbod" 
P ĝe 3*9. CoL, 2. line U5 ttt "embarratt" read "embarau"
Pafle 510* COL 1 (9 Hne 2 {2  read "later"

roifa* s Isl "siT»r" **** " vtpt #<
Page 513. Co^ Use ID from toaeaa* for ‘"nit" read "net*

I S - l



Page 119* Col. 2, line 2 from bottom, fai " medl-" read "modi’'

Page 828. Col. 2, line 16 from bottom, for "reMonabled"
read "temembled"

P»g* Col. 1» line 7 fs* "be"
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JOINT COMMITTEE ON THE CRIMINAL LAW (AMENDMENT), BILL, 1980 
COMPOSITION OF THE COMMITTEE 

Shri D. K. NHik&T-̂ Chairman

Members

Lok Sabha
5L. Shri K. Arjunan
3, Shri Rasa Behari Behra
4, Shrimati Gurbrinder Kaur Brar 
ft, Shrimati Vidyavati Chaturvedi 
C Shri V. Kishore Chandra S. Deo 
7* Shrimati Susheela Gopalan» • '

• Bm Shrimati Mohsina Kidwai 
9. Shrimati Madhuri Singh 

‘*10- Shri N. K. Shejwalkar 
1L Shrimati Geeta Mukherjee
12. Shri K. S. Narayana 
IX  Shri Ram Pyare Panika 
14L Shri Bapusaheb Parulekar
15. Shri Amrit Patel *
1GL Shri Qazi Saleem
17. Prof. Nirmala Kumari Shaktawat
1IL Shri S. Singarvadival
19. Shri R. S. Sparrow
20. Shri Trilok Chand
2L Shri V. S. Vijayaraghavan 
*22. Shri P. Venkatasubbaiah

Rajya Sabha

03. Shri Lai K. Ad van i
3ML Shri Ramachandra Bhardwaj
25. Shri Amarprosad Chakravorty
*26. Shri S. W. Dhabe
27. Shri B. Ibrahim
20. Shri Dhuleshwar Meena
£9* Shri Surendra Mohanty
30. Shri V. P. Munusamy

* Appointed w.e.f. 16-4-1982 vice Shri R. K. Mhalgi expired.
#Ccaaed to be member of the Committee w.e.f. 2-4-1982 on the expiry of 

h it term  in Rajya Sabha. Re-appointed w.e.f. 9-5-1982
* ^Ceased to be member of the Committee w.eJ. 19-10-1981 on the expiry; 

Ifc term in Rajya Sabha. Re-appointed w .e .f. 17-12-1981,
M tt 1 ^ -1



£S1. Shri Leonanl Soloman Saring
H . Shri Era Sezhiyan
IS. Shri Hukmdeo Narayan Yadav

Skxxzakiat

1. Shri S. D. Kaura—Chief Legislative Committee Officer.
2. tihrl Kam Kishore—Mentor Legislative Committee Officer.

iM a su oD m  C o u n c il

1. Shrimati V. S. Rama Devi—Joint Secretary and Legislative Counsel.
2. Shri R. B. Agarwal—Deputy Draftsman, Ministry of Law, Justice and

Company Affairs, Legislature Department 
(.Official Language Wing).

3. Dr. Ragbir Singh—Assistant Legislative Counsel

R epresentattvis of the M in istr y  o r  H o m e  A ffairs

I. Shri P. K. Kathpalia—Additional Secretary.
2. Shri S. V. Sharan—Joint Secretary
9. Shri M. P. Khosla—Officer on Special Duty.
4. Shri S. C. Bablani— Under Secretary. ,



8 . N o .  N a m e  o f  A s w d a t ia i i /o r g u iu a t io n /in d iv id u a l  e tc . D a H  o n  h c e
w h ich  N o ,
evidence
taken

i s  3 4

SIMLA
1 C w n u ntnt o f Himachal Pradeah, . . . .  30-6-1081 2

Spokesmen |

1. S hri J a i  C h a n d  M a lh o tra , S ecretary (L a w )

2. S hri In d erjeet S in gh  S od h i, In sp ector  G en era l o f  P o lic e

3 . S h ri K .Q . C h a u h a n , D ire c to r , W e lfa re

2 Society to E a s w r t  Proper T r M t m t a t  o f Women, Chandigarh 30-6-1981 9
Spokssmen :

1. S hri J .P . A tray , G en era l S ecreta ry

2. S hri V .N . N e g i

3  Union Territory Administration o f Chandigarh . . . 1*7-1981 20

Spokesman :

S hri M .S . N a gra , L ega l R e m e m b ra n ce r

4  Government o f Punjab, Chandigarh . . 1-7-1961 29

Spokesmen :

1. S h ri A fta b  S in gh  B akhshi, L a w  S ecretary

2 . S hri S .V . S io g h , S uperin tendent o f  P o lic e , S p e c ia l  B ranch

5  Government o f Haryana, Chandigarh] . . . .  1-7-1981 41

Spokesmen :

1. S hri L .C . G u p ta , IA S , F in a n cia l C om m iss ion er  a n d  S ecretary 
t o  th e  G o v t, o f  H a ry a n a , H o m e  D ep a rtm en t

t .  S h ri B .S . Y a d a v , L e g a l R e m e m b ran c e r  a n d  S ecretary  t o  th e  
G o v t , o f  H a rya n a , L eg is lative  D ep a rtm en t

* 3 . S h ri M a n m o h a n  S in g h , IP S , In sp ector G en era l o f  P o lic e ,
H a rya n a .



(iv)

LUCKNOW
6 All India Grime Prevention Society, Lucknow . . 3-7-1981 52

Spokesman •
1. Shrimati Rani Lila Ram Kumar Bhargava

7 All Indie Seva Samiti, A l l a h a b a d ................................... 3*7*i98i 56

Spokismsn :

1. Shri S.P. Pande, Organising Secretary 

9. Shri Gopal Krishna Mitra, Advocate

8 Uttar Pradeeh Rajya Kalyan Salhakar Board,
Lucknow ...................................................................... 3-7'*981 5&

Spdsuman :

Dr. (Km.) Kan chan Lata Sabharwal, President

9 Begum Alias Rasul, MX.A. ♦ . . • 3"7*!98i 60
Uttar P r a M i ,  Lucknow

10 Govt, o f Uttar Pradeeh, Lucknow . . • 4"7~19^1 63

Spokesmen :

1. Shri Govcrdhan Lai Shukla, Judicial Secretary/Legal Re
membrancer

9. Shri Narcsh Kumar, Inspector General of Police

3. Shri R.G. Takru, Home Secretary

y BHOPAL

11 Shri G.S. Nihalani, Advocate, Bhopal . . . .  6-7-1981 99

19 Shri L.S. Sinha, President, Bar Association, Bhopal. . 6-7-1981 *04

13 Madhya Pradeeh Mahila Kolyan Samiti, BhopaL . . 6-7-1981 106

Spoktsma* :
Shrimati Vimla Sharma

14 Ummt Wheel Q ab, Bhopal . . . • • 6-7-1981 io7

Spokesman :
1. Shrimati Saroj Lalwani _____



(V)

15 Bhartljra O rtm eoi Mahila Sangh, Indore . . (̂ 7-i§8i

Spokesman
Shrimati Krishna Agganval

z6 Bal Nlketan Sangh, Indore ....................................6-7* *981

Spokesman :

Shrimati Shaliai Moghe

17. Bhartiya Vldya Pracharnl Sabha, Indore . • . 6-7-1981

Spokesman :

Shrimati Nirmala Devi Podar

a* Ganfwal Mahila Kala Nlketan, Indore . * . . 6-7*1981

Spokesman :
Shrimati Indumati Jain 

^ 3, St. Marks School, Indore ................................... ^ 7-1981

Spokesman :

Shrimati FJorcncc Jacob

4. Narl Sahakarl Samitl, G w a l i o r ................................... 6-7-1981
Spokesman :

Shrimati Mandakim Wakankcr .

5. Association lor Social Health In India, Gwalior . 6 7 -19I1

Spokesman ;

Shrimati Kamala Devi Jadhav . .

6. M.P. Mahila Kalyan Parlahad, Bhopal . . . .  67*1981

^  Spokesman :

1. Shrimati Pragya MukUerjce

2. Shrimati Prakash Kumari Harkavat .

7. All India Women’s Conference, Jabbalpur . . 6*7-1981

Spokesman :

Shrimati Chandra Prabha Patcria

it . Association lor Social Health In India Gwalior . . 6-7-1981

Spokesman :
Shri Ram Sanehi

tkffcnatfjayaben, MX.A. Madhya Pradeah, Bhopal . . * 7-1881

i ij

1*5

116

it*

, ,5

” 5
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(vi)

i 2 3 4

mo O m m m e iit  o f M id k y i  Pradesh Bhopal . . . 7-7-1981
i«4Spokesmen :

1. Shri Brahma Swarup, Additional Chief Secretary and Home 
Secretary

2. Shri K.K. Singh, Deputy Inspector General of Police

3. Shri J.A. Khare, Deputy Secretary, Law Department 

4* Shri R.N. Sangani, District and Session Judge, Bhopal
5 . Dr. (Smt.) Gidwani, Superintendent, Sultania Hospital

Bhopal .

6. Shrimati Sushma Nath, Collector, Narsimhaput |

7. Shri R.S.L. Yadav, Superintendent of Police, Bhopal,
8. Shri R. N. Vaidya, Director of Panchayat and Social 

Welfare, bhopal
9. Shri Vijaya Singh, District Magistrate, Bhopal

10. Shri B. S. Acbarya, Additional District Magistrate, Bhopal
11. Shri Heeresh Chandra, Director Medico Legal Institute.Bhopal

BOMBAY

ax Government o f Maharashtra ....................................- /-7-1981 146

Spoktsmtn : .

1. Shri A. D. Tated, Secretary, Law and Judiciary Department

2. Shri P. G. Salvi, Secretary, Home Department

3. Shri S. K. Chaturvedi, I. G. P. g

as Shrimati Snshllatal Athavale, Principal, Mngutrao Sahebrao 1
Kaharie College, SnmeshwaT Nagar, Pune . . 07-7*1981 17a

03 Lawyers Collective, Bombay . . . 07-7-1981 1 7 5 '

Spokesmen :

1. Ms. Indira Jai Sing

a. Shri Anand Grover Q

04 National Federation of Indian Women, Maharashtra Branch,
Bombay ................................... o7«7->9**

Spokssmen
1. Shrimati Manju Gandhi

a. Shrimati Kusum Nadkarni 
.  _



[v ii]

27-7-1911 185
25. Uttar Vibhaq gtree Saaatha Saarafcta Samld M ataan,Soittofty • • •  •  «

Spokesmen :

1. Shrimati Indumati M. Kulkarni

2. Shrimati Tara K. Shar

S. Shrimati Kastur Manjrekar

4. Shrimati Shalini Mantri

26. Indian Council o f Social Welfare, B om bay........................... 27-7-lMi i87

Spokesman ;

Shri H. S. Ursekar, Legal Coniultant and Ex-Scatfion Judge,
Bombay,

27. Congreaa (I) M»hUa Fro it, Thane District . . . .  27-7-19*1 192

Spokesman :

Shrimati Shakuntala Paranjpe, President, and Notary 
Public Advocate

28. Government o f Gujarat, Gandhinagar . . . .  21-7-1981 198
Spokesmen :

1. Shri R. V. Ghandramouli, Secretary, Home Department

2. Shri K. M. Satwani, Secretary, Legal Department

29. Shramik Mahila Sangh, Bombay 28-7*1981 ao&

Spokesmen :

1. Shrimati Ahilya Rangnekar,

2. Shrimati Tara Vaiamu

3. Shrimati Subhashini Ali

30. L*v\v<rs for Democracy, B o m b a y ....................................28*74961 toft
1. Shri Arun Sathe

2. Shri Harish Jagtanre

3. Shri Mahesh Jethamalani

4. Shri Raj Purohit

5. Shri M. D. Angal

6. Shri Milind Sathe

7. Shri Nitin G. Raut #

31. Dr. Roopa Kulkarni, Lecturer, Nagpur University, Naipar . 28-7-1911 a 15.
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32. Bhartiya Junta Party (Mahila Agadl) Bombay . 28-7-1981 *«T
• Y 1 
' Spokesman :

1. Shrimati Jayawantiben Mehta, ML A

2. Shrimati Malti Nanawani

3. Shrimati Chandra Kanta Goyal

4. Shrimati Shalini Kulkarni *

5. Shrimati Pushpa Wagale

6. Kumari Sudha Gandhi, Advocate

7. Kumari Ghanushila Azgaonkar

8. Shri Ramdas Nayak, Ex-MLA

HYDERABAD
33. National Federation of Indian Women, Hyderabad . 29-7-1981 ^

Spokesman :

Shrimati Rita Seth, President

34. Hyderabad Women’s Democratic Association, Hyderabad . 29-7-1981

Spokesman :

Shrimati Fatima Alam Ali

35. Bhartiya Gramecn Mahila Sangh, Hyderabad • . • 29-7-1981 •5®*
Spokesman : 4

Shrimati A. Wahabuddin

96. Indian Council o f Social Welfare, Hyderabad . . . 29-7-1981 *3*
Spokesman :
1 . Shrimati Prema Malhotra

2. Shrimati Ayesha Rishad

3. Shri B* V. Jagdish •

37, A.P. Mahila Samakhya, Hyderabad • , , . 29-7-1981 *3$

Spokesman :

1 , Shrimati Sarla Devi

2, Shrimati Brij Rani Goud

3, Shrimati C. Rqkumari

38. All Indian Women’s Conference, Hyderabad . 29-7-1981 t ] l

Spokesman ;

Shrimati Daya Devi

(viii ]
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39. Government o f Andhra Pradesh, Hyderabad 30-7-1981 244

Spokesmen :

1. Shri E. Ayyapu Reddy, Law Minister

2. Shri Jayakar Johson, Secretary, Home Department

3. Shri M. N- Rao, Secretary, Law Department

4. Shri T. Ponnaiya, Additional Inspector General of Police

40. DOeokh Mabila Mandal, Hyderabad . * . . . >0-7-1981 ?(»;

Spokesmen, :

1. Shrimati Yamaoi Choudhari

2. Shrimati Jamulu Nisha Begum

3. Shrimati Gayatri Devi

41. Association o f Democratic Lawyers , , . . . 30-7-1981 16?

Spokesman :

Shri Manohar Lai Saxena

9pokismen :

1 . Shri Shankara Reddy 

Director of Prosecution

2. ShriB. N. Garudachar, Additional Inspector General ofPolice

3. Shri A. Venkat Rao, Secretary, Law Department

43. Govemnemt of Kerala, Trivandrnm . . . . . 31-7-1981 283

Spokesmen :

1. Shri C. Subramaniam, Deputy Inspector General of Police

2. Shri G. Sreedharan Nair, Additional Law Secretary

44* Union Territory Administration of Goa, Daman h  Din, Panaji . 31-7-1981 2H6-

Spokesmen
1. Shri U.D. Sharma, Secretary Law and Judiciary Department

2. Prof. S. D. Sharma, Director Incharge Psychiatry and
Human Behaviour '

3. Dr. J. M . Sharma, Prof. Forensic M edicines-cum-Police

(Crime)

BANGALORE
42. Government o f Karnatka, Bangalore 31-7-1981 275*

Surgeon



1
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*

mc v -----1  w ----------A-----------------------*1 ^ 1  . . 31-7-1981 3or

Spokesmen :
Shrimati E. V. Mathew

46. Shri C. Iyangar, Bangalote

47. Government of Tamil Nadu, M ft d r u .......................................1-8*1981 305

Spokesmen : '

1. Shri Herbet Chelliah, Deputy Secretry, Law Department

2. Shri A. John Joseph, Deputy Secretary, Home Department

48. Union Territory Administration o f Pondicherry » • 1-8-1981 309

Spokesmen :

1. Shri A. John Ambiroise, Chief Judicial Magistrates,
Pondicherry.

2. Shri S. G.Bhatt, Principal, Govt. Law College, Pondicherry .

49 .Shanthi Seva SamaJ, Bangalore  ...................................... 1-8-1981 316

Spokesmen :

Shrimati Indu Krishnappa

50. Base Niswan, Bangalore . • . 1-8-1981 321

Spokesmen ;

1. Shrimati Sharkat Qureshi

2. Shrimati Saadthut&a Begum

51. Dakehina Bharatha Mahila Sangham, Bangalore • . 1-8-1981 322

Spokesmen ;

1. S.irimati Padma Srinivasan

2. Slirimati Bhavani Sunder Raj

52. Government of Karnataka, Bangalore . . . 1-8-1981 309

Spo'iwneti :

1. Shri A. Vimkat Rao, Law Secretary

2. Shri A. M. Moses

53. Anges Villa for destitutes, Bangalore . . * 1-8-1981 324

Spokesmen :

1. Shrimati Lillian Xavier

3. Shrimati B. Vimla
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54* WorUag Women’ f  Go-onUaatba Committee, K am itik ii
Bangalore ....................................1-8-1981 3«5

Spokesmen :
1. Shrimati S. Malthi

2. Shrimati Gayatri Devi

CALCUTTA
55. National Federation o f Indian Women, Calcutta • . 16-10-1981 330

Spokesmen :

1. Shrimati Rani Das Gupta

2. Shrimati Seva Bandopadhya • .

3. Shrimati Mina Das G u p u t a .......................................

56. Paachim Banga Maldla Samity, Calcutta • . . 14-10-1981 333
Spokesmen :

1. Shrimati Bina Guha

2. Shrimati Vidya Munsi

57- All Bengal Women’s Union, Calcutta • , . 14-10-1981 338

Spokesmen :

1. Shrimati Roinala Sinha

2. Kumari Meera Datta Gupia

58. All India Women’a Conference Metropolitan Branch,
Calcutta . . I . • 14-10-1981 338

Spokesmen :
1. Shrimati Sati Sinha f

2. Shrimati Ashoka Gupta

59. The Women’s Coordination Connell Calcutta . 14-10-1981 3 3 8

Spokesmen : #

t. Shrimati Bijoli Ghosh

2. Shrimati Aloka Mitra

60. The Indian Journalists Association, Calcutta • • i4-io-x98z 34®
Spokesman :

Shri Lalit Mohan Banerjee

61. The Calcutta Press Club, Calcutta . . . 14-10-1981 34®
Spokesman :

Shri Mrityunjoy Chattopadbyay



6a. Calcutta Journalist d u b , Calcutta . . . .  14-10*1981 34$

Spokesmen •

1. Shri Niranjan Sen Gputa

2. Shri Satycn Deb Mallick*
63. The Bar Council of West Bengal, Calcutta . « 14-10-1981 359

Spokesmen :
Shri M. G. Mukherjee, Member and Senior Advocate

64. Chief Metropolitan Magistrate Court, Calcutta * . . 14-10-1981 35*

Spokesmen :

Shri Deven Mookerjee, Advocate

65. Shri Taranada Lahari, 8enior Advocate, Alipur Bar Associa
tion, Alipur ....................................... 14-10-1981 35a

€6. Government of Manipur, I m p h a l ................................ 15-10-1981 364

Spokesmen :

1. Shri I. Bijoy Singh, Law Secretary

2. Shri A. Sukumar Singh, Under Secretary (Law) . .

• 67. Government of Tripura, Agartala . . . . 15-10-1981 ' 368

Spokesmen :
Shri H. Das, Secretary, Law Department

68. Government of Assam, Dispur • . . . . 15-10-1981 370

Spokesmen :
1. Shri C. D. Tripathi, Committioner-cum-Secretary

2. Shri D. G. Sharma, Secretary, Judicial Department

69. Government of West Bengal, Calcutta g . v 4 25-10-1981 378

Spoketmen : m
x. Shri Raghabendra Banexjec, Judicial Secretary

2. Shri A. K. Banerjer, Special Secretary

3. Shri A- C. Sengupta, Joint Secretary (Judicial) '

ITANAGAR
70. Social Welfare Board* Itanagar . • . . 17-10-1981 388

Spokesmen :
1. Shrimati Omen Deori, Chairman r

2. Shrimati Yari Dolom, Social Worker
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71. ShrlJ.K . P in sgeag, Advocate . . . . . .  17-101981 393

72. Shri j. K. Khargoria, Representaive of UNI . • . 17-10-1991 394

73. Shri R.B. Roy, Representative of Hindustan Samachar . . 17-10-1981 394

74. Shri Tomo Riba, MLA.( Leader of opposition, Arunachal Assembly) 17*10-1931 400

75. Government of Arnnachal Pradesh Itanagar . . . 17-10-1981 405

Spokesman :

1. Shri R. K. Patir, Chief Secretary........................................... 17-10-1981 405

2. Shri J. M, Srivastava, Secretary (Law) . . . .

3. Shri C.K. Raina, Extra Asstt. Commissioner (Along) . . 17-10*1961 405

4. Shri M .K. Mathur, Secretary, Arunachal Pradesh Legislative -
Assembly..................................  .......................................17-10-1981 405

PATNA

76. Dr. Ram Raj Prasad Singh M L A . .......................................19-10-1981 418

77. Shrimati Sukumari Devi, MLA. . . .  . . 19-10-1981 426

78. Bihar Mahila Samaj, P a t n a ........................................19-10-1981 434

, Spokesmen :

1. Shrimati Kanalc Roy

2. Shrimati Raj Kumari Shabnam

79. State Government of Bihar, P a tn a ....................................... 20-10-1981 441

Spokesmen :

1. Shri P.P. Nayar, Chief Secretary

2. Shri R.N. Dash, Home Secretary

3 Shri A.P. Sinha, Law Secretary

4. Shri Fazal Ahmed, I.G. Police

5. Shri Kailashpati Additional I.G. (& D )

80. Patna Women’s College, Patna University, Patna • . 00-10-1981 460

Spokesmen
1. Shrimati Sumita Chowdhry»

2. Shrimati Nidhi Sinha '



1 2 3 4

8t. Shrimati Ramanika Gupta, M LA. . . . . . .  90-10-1981 463

8a. Social Walfaiw Advisory Board # P ttM  . . . . 90-10-1981 465
Spohumm x
1. Shrimati Aoutyya Jayaswal, Chairman 

9. Shrimati Mukul Jha, Vice-Chairman

83. A ll India Woman9* Coa fw tn ot, Patna . . . .  90-10-1981 46'/

Spokesmen :

Dr. (Mrs.) Uma Sinha, President

84. Syed Shamseer Rahman, Public Prosecutor, Patna

85. Shri Siddheswari Prasad Singh, Advocate, Patna .

86. Shri U.N. Sinha, IAS (Retd.) Patna. . . .

87. Shri Radhika Devi, Ex-MLA, Bihar, Patna. . .

BHUBANESWAR

88. Congress (I) Ganesh Ghat, Cuttack. . .

Spokesmen :

1. Shrimati Indra Mitra

2. ShriB.K. Beura, Advocate

3. Shrimati Mamta Das Advocate 

4. Shri J.K. Patnaik, Chartered Accountant

89. State Social Welfiars Advisory Board. Bhnhsnsshwar . 92-10*81 483

Spokesmen :

1. Dr. (Mrs,) Belarani Dutta Chairman.

9. Shrimati Apala Mitra, Social Worker, Bhubaneswar. •

90. Utkai Mahila Samiti, Cuttack 22-10 1 ‘ 81 485

Spokesmen
1. Dr. Nirupama Rath

2. Shrimati Nabanita Roy

3. Shrimati Neeroda Prabha Patnaik

4. Shrimati Chandraprabha Patnaik

5. Shrimati Shantilata Bhuyan .

. 20-10-1981 469

. 90-10-1981 469

. 20-10-1981 • 47i

. 90-10-1981 47i

. 90-10-1981 475
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91. O ila iftN tflS m 8 u ilM .Q M c k 22*10-1981 490

1 . D r . J yo tsn a  D e i

2 . S h r im a ti P a d m a la y a  D m .

9 2 . F n j t f i i i t H t C i t t a c k  22-10-1981

Spokesmen

1 . S h ri C h an d rasek h ar M o h a p a tra , E d ito r

2 . S h ri S aro j R a n ja n  M o h a n ty

93. U t k a l  J o n m U a t  A s s o c i a t i o n  B h a b t a a w t r  • ,  « 22 -10-1981

Spokesmen:

S h r i N . K .  S w a m i, P resident

94. G o v e r n m e n t  o f  O r i s s a  . » • • • • • «  23-10-1981

Spokesmen:

1. S h r i G o b in d a  D a s , A d v o c a te  G e n e ra l

2 . S h ri K r ish n a  P rasad  K lo h a p a tra , L a w  S e cre ta ry

3 . S h r i N a ra sin h a  S w a in , IP S

4. S hri Sudhansu  M o h a n , P a tn a ik , I A S , A d d it io n a l  S ecretary ,
H o m e  D e p a rtm e n t

95. S h rim a ti J a y a n ti P a n a ik , M P  23-10-1981

NEW DELHI

96. S t r s s  S a n g h a r a a h , N e w  D e l h i ............................................................................2 -11-1981

Spokesmen:

1. M s . R a d h a  K u m a r

2 . M s . E in L a l l

3 . M s . J ess ica  M a h a d e v a n

97. K a r m if c a ,  N e w  D e l h i ........................................................................................ 2-11-1981

Spokesmen: #

1. M s . U rvash i B u ta lia

2 . M s . A rch a n a  S an t

98. D e lh i  U n iv e r s i t y ,  (F a c u l t y  o f  L a w )  D e lh i  • . . 2-11-1981

Spokesmen:
1. P r o f . (S m t.)  L o t ik a  S ark ar

2 . S h r i R a g h u n a th  V .  K e la k a r

3 . D r . U p e n d r a  B a x i, P ro fessor o f  L a w .

49a

493

496

51*

5*6

52a

5«8



99. Guild of Service, Delhi Brandi, Delhi . . „ * , 241-1981
Spokesmen:
1. Shrimati Sunanda Bhandare, Advocate Supreme Court,

Chairman Legal Aid Committee.

2* Shrimati (Dr.) Razia Doshi, Hony. Secretary.

100. Shri K. F. R u s t a m j i .................................................................. 3-11-1981
Ex. Secretary Govt of India and Member of Police Commission

101. All India Co-ordination Committoe of Working Women, New
Delhi (Centre of India Trade Union) . . . . .  3-11-1981

Spokesmen:
1. Kumari R. Vaigai

2. Shrimati Kitty Menon

3. Shrimati Brinda Karat

102. National Federation of tndiah Women,New Delhi* . . 3-11-1981

Spokesmen :
1. Shrimati Vimla Farooqi

2. Shrimati Man Mohini Sahgal

3. Shrimati Primla Loomba

103. Shri Ram Jethmalanl, MP . . • 3-11*1981

104. Shri C. R. Irani,
Chairman,
Press Freedom Sub-Committee,
The Indian and Eastern Newspaper Society,
New Delhi.

105. Shrimati Shyamala Pappu, . . . .  . 3-11-1981
Senior Advocatc,
Supreme Court of India.

106. Delhi Administration, Delhi . . . . 3-11-1981

Spokesmen:
1. Shri D. K. Das, IAS Secretary (Home) '
2. Shri Lokeshwer Prasad,

Secretary (Law and Judicial)

107. Government of Tamil Nadu, Madras , . . 3-11-1981

Spokesmen: '
1. Thiru S. Vadivelu,

Secretary to Government (Law Department)
2. Thiru K. Chockalingam,

Second Secretary-c u m-Home Secretary.



JOINT COMMITTEE ON THE CRIMINAL LAW (AMENDMENT) BILL, 1910 
R ecord of evidence tendered before the Jo in t  Co m m ittee  on  the Cr im in a l

L a w  (A m e n d m e n t) B ill, 1980

Tuesday, the 30th June, 1981 from 10.00 to 12.30 hours Conference Hall of 
the H, P. Institute of Public Administrationf Fairlawns Mashobraf Simla.

PRESENT

Shri D. K. Naikar—Chairman

M embers *

Lok Sabha

2. Shri K. Arjunan
3. Shri Rasa Behari Behra
4. Shrimati Susheela Gopalan
5. Shrimati Mohsina Kidwai ..
<5. Shri R. K. Mhalgi
7. Shri Ram Pyare Panika
8. Shri Bapusaheb Parulekar
9. Prof. Nirmala Kumari Shaktawat
10. Shri S. Singarvidival
11. Shri V. S. Vijayaraghavan

Rajya Sabha

12. Shri Lai K. Advani
13. Shri Ramchandra Bhardwaj
14. Shri Amarprosad Chakraborty 
IB. Shri S. W. Dhabe
16. Shri B. Ibrahim
17. Shri Dhuleshwar Meena
18. Shri Hukmdeo Narayan Yadav

Secretariat

Shri Ram Kiahore—-Senior Legislative Committee Officer.

R epresentatives of  the M inistry  of Ho m e  A ffairs

Shri M. P. Khosla—Officer on Special Duty.
Shri S. C  Bablani—Under Secretary.

' 2027 LS—2.
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W itnesses Exa m in e d

I. Government of Himachal Pradesh9 Simla
Spokesmen

( 1) Shri Jai Chand Malhotra—Secretary (Law).
(2) Shri Inderjeet Singh Sodhi—Inspector General of Police,
(3) Shri K. C. Chauhan—Directorf Social Welfare.

n. Society to Ensure Proper Treatment of Women, Chandigarh
Spokesmen

(1) Shri J. P. Atray—General Secretary.
(2) Shri V. N. Negi.

At 10.00 a.m., the Committee unani
mously decided to elect Shri Lai K. 
Advani to act as Chairman of the 
Committee since Shri D. K. Naikar, 
Chairman arrived a little bit late.

SHRI LAL K. ADVANI: Friends, 
I am grateful to you for asking me 
to act as Chairman. I hope that 
Chairman would arrive soon although 
there is n^ communication. Now, we 
can go ahead with the schedule. I now 
ask the Law Secretary to the Gov
ernment of Himachal Pradesh, ■tfho is 
here, to appear before us. We did not 
h ave Himachal Pradesh G overnm ent 
comments on the Bill itself. But the 
comments that have been received on 
the Law Commission’s report that 
itself kept a basis for our purposes.

I. Government of Himachal Pradesh, 
Simla.

( 1) Shri Jai Chand Malhotra Sec
retary (Law)

(2 ) Shri Inderjeet Singh Sodhi 
Inspector General of Police.

(3) Shri KL C. Chauhan, Direc
tor Social Welfare,

(The witnesses were called in and 
, they took titeir seats)

SHRI LAL K  ADVANI: Before we 
proceed, may I draw your attention to 
Direction 58 of the Directions by the

Speaker which reads as follows:
“58. Where witnesses appear be

fore a Committee to give evidence, 
the Chairman shall make it clear 
to the witnesses that their evidence 
shall be treated as public and is 
liable to be published, unless they 
specifically desire that all or any 
part of the evidence given by them 
is to be treated as confidential. If \ 
shall however, be explained to the 
witnesses that even though they 
might desire their evidence to be 
treated as confidential such evi
dence is liable to be  made available 
to the Members of Parliament”
SHRI J. C. MALHOTRA: He is Mr. 

Sodhi Inspector General of Public. 
And Mr. Chauhan, our Director of 
Social Welfare.

Mr. Malhotra, the Memfbers of the 
Committee would like to ask some 
clarifications and elucidations. We 
would like to know from you if you 
have any comments to pffer on the 
proposed Bill. Against the back
ground of the Law Commission Re
port, against the background of the 
general demand, there needs to be an 
amendment in the Criminal Law in 
respect of these problems. I am sure 
you must be familiar with the whole 
issue.

SHRI J. C. MALHOTRA: Sir, I 
would like to make two or three sug
gestions on the Bill. Firstly, I take 
clause 3 and Section 375.

SHRI LAL K. ADVANI: Before you + 
go to the specific provision of the
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Bill itself and make your suggestions, 
do you have any general comments to 
offer—whether the present law is 
adequate or inadequate. Whether it 
calls for an overall change or not? 
There is no obligatidn. Do you want 
to offer general comments?

SHRI J. C. MALHOTRA: I don’t 
want.

Sir, with your permission, I may 
draw the attention of this Hon’ible 
Committee to Section 375 of the I.P.C. 
In this Section in clause “Seventhly” 
“With or without her consent, when 
she is under sixteen years of agfc” . 
My respectful submission is that the 
“sixteen years of age” may be sub
stituted by the word “eighteen years 
of age.” . For this, I may give two rea
sons.

Firstly, under Section 368 of the 
Indian Penal Code, for the offence 

, o f kidnapping, the minimum age is 
' 18 years. And here the minimum age
* is prescribed as 10 years. Suppose a 

person takes away a girl of 17 years 
of age with her consent, and then has 
had sexual intercourse with her, he 
will not be guilty of the offence of 
“rape” , the purpose for which the girl 
goes with him but he may be guilty 
of “kidnapping” .

SHRI J. C. MALHOTRA: Sir, the
first suggestion that I would respect
fully submit before this Hon’ble Com
mittee is that age should be? 18 years 
instead of 16 years.

Second suggesion I would like to 
make on explanation under sub-clause
(b), sub-section (2) of Section 228A, 
which reads “The printing or publica
tion of the judgement of any High 
Court or the Supreme Court does not 
amount to any offence within the 
meaning of this section.” In my opin
ion, Sir, the purpose of insertion of 
Section 228A should be fulfilled so 
that the reputation of the victim could 
not be apoiled or tarnished by pub
lishing the information that she is the 
victim of rape. But if after the judge
ment in a rape case is given by the 
High Court or the Supreme Court and 

next Bay the same very judge
ment with her name is printed in the

newspaper, the purpose of the section 
to some extent will be defeated. So, 
in the circumstances, I would very 
respectfully submit before this Hon’ble 
Committee that after the words “Sup
reme Court” appearing in the second 
line of the explanation, we may add 
the words “in any approved law 
journal” . The judgement of the High 
Court or the Supreme Court may be 
published or printed in an approved 
law Journal but not in the newspaper 
so that the purpose of this section 
228A which is being inserted may be 
fully achieved.

The third suggestion that I would 
like to make is on the insertion of 
Section XllA in the Indian Evidence 
Act which reads like this; “In a pro
secution for rape under clause (a) or 
clause (b) or clause (c) -or clause (d) 
or clause (f) of sub-section (2) of 
section 376 of the Indian Penal Code, 
where sexual intercourse is proved 
and the question is whether it was 
withoufi the consent of the women 
alleged to have been raped and she 
states in her evidence before the Court 
that she did not consent, the Court 
shall presume that she did not con
sent.” Though the objection behind 
th^ new clause is laudable, but it 
can be mis-used because the addition 
of this clause is general. It will apply 
in all cases of rape of any female of 
any age. If the word ‘shall* is sub
stituted :by the word ‘may*, the court 
may draw this presumption under the 
provision of this rule. If, however, 
the situation does not warrant then 
the presumption may not be drawn. 
If the word ‘shall’ is allowed to re
main, the provision may be abused or 
misused.
(The Chairman joins the Committee)

Then another suggestion that I want 
to make is on the explanation No. 1 
at page 3, 36th line, which says, “here 
a woman is raped by three or more 
persons acting in furtherance of their 
common intention, each of the persons 
shall be deemed to have committed 
gang rape within the meaning of this 
sub-section.” My suggestion is that 
the word ‘three’ may be substituted 
by the wond ‘two* because «  woman
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can foe made helpless even by two 
persons, and if two persons commit 
such an offence then the word ‘three* 
may be substituted by the word ‘two\ 
These are my four suggestions.

MR. CHAIRMAN: There are some 
suggestions made by legal experts— 
even prohibiting the publication is 
wrong.

SHRI J. C. MALHOTRA: The pub
lication of the proceedings should be 
prohibited because if the name of the 
girl i.e. the victim is published, heu 
image is tarnished and she gets a 
taboo on her character, she cannot get 
good match and she looses her pre
stige in the society and social atmos
phere.

My respectful submission is that the 
publication of the name of the victim 
should be prohibited.

M R CHAIRMAN: If that is the
position, then what will happen in 
the judgement of the Supreme Court 
or High Court is prohibited later on.

SHRI J. C. MALHOTRA: Sir, the 
High Court report or Law Reports 
are not read by people or majority of 
the population in this country. Only 
the persons in legal profession, law
yers or judges read the report. And 
so there is very little possibility of 
her reputation being harmed by pub
lication of the judgements of the 
Supreme Court and High Court in 
the approved law journals.

MR. CHAIRMAN: But there is an
other type of the victim. Even after 
the trial takes place in the presence 
of some of her relations and they also 
make sufficient propaganda in respect 
of the offence committed. There, her 
reputation in the society, as it was 
will not be the same.

SHRI J. C. MALHOTRA: The pub
lication is published throughout the 
country. If the relatives make a talk 
about it, they wil] talk among their 
relatives and friends at the most. So 
the chances of her reputation being 
tarnished in the community at large 
will be minimised by not publication 
of her nanMt 1 '

SHRI S. W. DHABE: I would like 
to put one or two questions. What 
is your experience about rape cases 
in Himachal Pradesh in the last two 
years? Has any case happened in the 
police custody? How many cases 
reported in the last two years? Whe
ther any of them happened under 
police custody or hospital or judicial 
custody?

SHRI INDRAJEET SINGH SODH1: 
Sir, so far as Himachal Pradesh is 
concerned, we are quite lucky that the 
incidence of rape cases is very very 
less. In the year 1978-79, only 3D 
cases of rape reported throughout the 
Pradesh. We do not have any case of 
rape in the police stations. Rather in 
my view, here we do not have inci
dence of crime on large scale.

SHRI S. W DHABE: There are no 
cases under police custody.

SHRI K. C. CHAUHAN: These areas 
have been traditional since long time 
relatively free from crime of this v 
nature.

SHRI S. W. DHABE: First point.
Of late, during the last two or three 
years as compared to other States, no 
doubt, your State is free from this 
kind of crime. Compared to this 
within the last span of 5 years or
10 years, has there been any con
spicuous increase?

SHRI INDERJEET SINGH SODHI: 
Sir, we are bound to have increase is 
due course. Previously the Himachal 
Pradesh had maintained its insular 
character and it had been compT&fely 
cut off but now that the^Voads a 
opening up and there is much amount 
of floating population and big projects 
are coming up, the incidence of crime 
is bound to be on the increase. *

SHRI S. W. DHABE: Mr. Mai-
hotra, Secondly, you have said the 
word “shall” may be substituted by 
the word ‘ ‘may” . Under the Indian 
Penal Code the definition of consent 
given under Section 90 is very vague. 
Do not you think in view of the con
dition of Section 90, this Section is 
necessary for the presumption of hear' 
consent.



Section 90 of the I.P.C. says— A 
consent i% not such a consent as is 
intended... if the consent is given 
by a person under fear of injury, or 
under a misconception of fact...M ay 
be consent—it is possible to find out 
from the evidence whether it is free 
consent or consent under duress. It 
is necessary to allow this presumption 
under the new clause of Section?

SHRi J. C. MALHOTRA: In my 
view, section 111(A) needs to be in
serted. Because, suppose, there are 
under the general law of today, the 
onus of proof ig on the prosecutidn 
and to prove that the accused has 
committed the offence So, it is for 
the prosecutor to prove. If the female 
is more than 16 yfears of age or 18 
years of age, whichever will be the 
prescribed minimum age, then the 
•prosecution Is to prove that it is 
without her consent.

' SHRI S. W. DHABE: It is likely to 
, be misused.

* SHRI Jl C, MALHOTRA: So, I 
suggest that the world “shall” may be 
substituted with the word ‘•may” . 
Under Section 14 of the Indian Evi
dence Act, if the word used is “may” . 
the court may probe certain circum
stance- relating to a particular per
son. If you use the word “shall”, it 
may be interpreted as mandatory. 
So, this is my suggestion.

MR. CHAIRMAN: "may” is, I
would say, construed as obligatory 
according to some of the High Court 
and Supreme Court decisions, if the 
statute ha^ conferred certain obli- 
gationg on the statutory authority, 
even if the word appears as “may” , 
it shall be construed to be “shall” . 
That is under the particular circum
stances, the meaning of “may” should 
have been taken as “shall”—but not 
always.

SHRI J. C. MALHOTRA: I would 
submit Sir that when in a statute a 
word, is used in the many Sections, 
then it has to be interpreted in the 

\ aame way unless contrary intention 
Vppears. Under Section 114 of the

Indian Evidence Act, the word “may” 
is interpreted as not obligatory. The 
court may probe the cixcujpstances 
or the facts of the case. So, the 
word “shall”  in Section 111(A) also 
would be interpreted likewise unless 
it is contradictory.

SHRI S. W. DHABE: Secondly,
about printing and publication. The 
Chairman of Press Council has said 
specifically in communication to the 
Committee that publication prohi
bited is more dangerous than wide 
publicity—mobilising public opinion 
etc.y and that is more important than 
a stigma on the prosecutrix and her 
We.

That ig one who wants to marry 
is certainly bound to find out a copy 
of the judgement and that copy could 
be available. So, so far as the prob
lem of marriage is concerned, the 
problem will be still there. Because 
those who want to marry, they will 
certainly find out all the facts and 
circumstances. Therefore, the ques
tion is whether tlfe prohibition of 
publication will be useful in the 
largest interest of the society.

SHRI J. C. MALHOTRA; Sir, my 
submission in the Indian society, 
majority of people cannot have much 
access in finding the name of the 
victim from the Law, Reports or by 
obtaining a copy of the judgement.

SHRI S. W. DHABE: .From the 
court itself, they can get a copy «f 
the judgement.

SHRI J. C. MALHOTRA: Very few 
people in the villages have this ac
cess. But ^  the name is printed, 
everybody would know of it.

SHRI BAPUSAHEB PARULEKAR*
I welcome your suggestion of 
from 10 to 18 years. It will go a long 
way—for 18 instead of 16 years. 
You say that the proposed clause 111A 
of the Indian Evidence Act may be 
misused under some circumstances 
that you have just stated. Can you 
cite any instance in which such • 
presumption could be misused?



6
SHRI J. C. MALHOTRA: Sir, sup

pose there are certain marks of in. 
jury on the person of the victim ac
cording to medical report, then the 
Court should draw this presumption. 
If there are certain mark* of injury 
on the person of the victim, the court 
should draw this inference. In an 
event if there is a hue and cry and 
neighbours are attracted to the scene 
then the presumption should be 
drawn. We cannot foresee all the 
circumstances, but the judge while 
sitting in the court can see whether 
tl>ia presumption can be drawn or not. 
When there is a girl, eight or nime 
years old, and there is no injury, the 
court should draw this presumption 
because she is helpless and weak.

SHRI BAPUSAHEB PARULEKAR: 
Bill says that when the women states 
in her evidence before the court that 
she did not consent, the court shall 
presume Chat she did not consent. You 
say that the word ‘shall' should be 
substituted fry the word ‘may’ for giv
ing discretion to 'the court. Suppose 
'discretion is not given to the court 
how the provision by insertion of 
word ‘shall’ shall be misused.

SHRI J. C. MALHOTRA; Sir, in 
some cases it happens. Suppose, a lady 
is willing and consenting to the act of 
sexual intercourse and is caught red 
handed. She then in the court says 
that it is without her consent. I have 
not come across a case in my life 
where a victim of rape* says that the 
act was with her consent. But gene
rally in all cases woman says I am 
not a consenting party. The presump
tion and the onus will be on the ac
cused that she was a consenting party. 
In such ewes I think there is a very 
remote possibility of removing \his 
presumption.

SHRi BAPUSAHEB PARULEKAR:
My first question will be with refe
rence to your suggestion No. 2 about 
the explanation. Now that explanation 
only refers to the judgment of the 
High Court and the Supreme Court, 
the provisions of the Bill have not 
taken into consideration the judgment 
of the Sessions Court. Everybody

will publish the judgment of the Ses
sions Court and, as you know, local 
people are more interested in the 
judgment of the Sessions Court. Do 
you think that the judgment of the 
Sessions Court also not be published.

SHRI 7. C. MALHOTRA: Sir, the
printing and publication of any judge
ment of the Sessions Court, High 
Court or the Supreme Court in any 
newspaper or journal will be prohi
bited.

SHRI BAPUSAHEB PARULEKAR: 
That is being added.

SHRI R. K. MHALGI: Now if you 
kindly see this Section reads “Who 
ever prints or publishes the name or 
any matter which may make known 
(Ifrie identity of any person against 
whom” . Now according to this word
ing ‘against whom’, the name of the 
victim or offence can be published. 
Thereby the people will come to know. 
We may not know, but the people 
around Simla will come to know. Do 
you think it is necessary that after 
the words 'against whom’ the words 
‘by whom’ is necessary.

SHRI J: C. MALHOTRA: If the 
words ‘by whom’ is inserted then the 
law does not prohibit crime.

SHRI BAPUSAHEB PARULEKAR: 
The identity of the victim would be 
disclosed by publishing all other de
tails excepting the name of the victim.

SHRi J. C. MALHOTRA: Suppose 
in Simla rape is committed. Every 
neighbour or the person will be know
ing it whether it is published or net. 
If it is published in the papers then 
everybody in Himachal Pradesh will 
be knowing it.

SHRI BAPUSAHEB PARULEKAR: 
If the local people know about the 
rape, there will be more difficulties. 
How can you plug that?

SHRI J. C. MALHOTRA: Sir, that 
we cannot check. If the offence is 
committed, everybody can know it 
through his personal knowledge irres
pective of the fact whether it is pub-, 
lish^i or not. '
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SHRi BAPUSAHEB PARULEKAR: 
In the memorandum you have said 
that your Government is not in favour 
of interrogation of women by female 
police officers. But, in the Law Com
mission Report it ig said that as far 
as possible statements of girls should 
be recorded by female officers.

SHRI I. S. SODHI: Sir, at the pre
sent about 55 ladies are police offi
cials and none of them is ASI or 
above. We have kept them at the 
Headquarters only excepting in the 
border districts of Lahaul and Spiti 
and Kinnaur. At other district Head
quarters we have got women police. 
We have been associating women 
police with the ladies for enquiries 
etc., but in some cases which happen 
in the interior it is not possible to 
associate the women police.

SHRi BAPUSAHEB PARULBKAR:
„ A questionnaire should be prepared 
and given to the female officers. They 
are simply to ask questions.

SHRI I. S. SODHI: For this when 
we have time, we have interrogation 
by the lady police.

SHRI R. K. MHALGI: What is the 
total strength of constables in your 
State?

SHRI I. S. SODHI: Sir, total
strength of police is about 8,000. Out 
of that, about 7,000 are constables and 
Head constables.

SHRI BAPUSAHEB PARULKKAR: 
Coming to the clause 8 of the Bill, 
two or three things x would like to 
know from you. Now the first thing 
is that the presumption is to be drawn, 
and that the presumption is to be 
rebutted by the accused. The fact 15 
to how the presumption is to be re
butted, we will come to that later on. 
But in case the consent is obtained by 
fraud or otherwise, medical evidence 
would be of no us# as in such a case 
there would not be external injury. 
Now in such cases what you have to 
say is that this presumption should be 
applicable not in all cases of rape 

^bringing if the offence of rape is 
Committed by public officers or per

sons in f&ucrary relationship. For 
example, the offence committed in the 
police station, hospital etc. Do you 
want to make any suggestion in this
connection?

SHRI J. C. MALHOTRA: As it if an 
individual commits rape it is diffe
rent. But if a person commits in the 
police station or in the hospital, in 
that case the presumption should be 
drawn. That is point.

SHRI BAPUSAHEB PARULEKAR: 
Don’t you'Think that this will amount 
to discrimination under Article 14.

SHRI J. C. MALHOTRA: It will be 
a reasonable classification that is 
Clause 111A. It will not be made ap
plicable to ell, Sir. Your honour may 
kindly see that this clause 111 A per
haps will be applicable in cases of 
offences which come within the pur
view of clause (a) or clause (b) or 
clause fc) or clause (d) or clause (f) 
of sub-section (2) of Section 376 of 
IPC. Clause (a) being police officer 
clause (b) public servant, clause (c) 
superintendent or manager of a jail, 
clause (d) being management or t̂aff 
of a hospital. So this presumption is to 
be made applicable only to a parti
cular classes of offence and not all the 
classes of rape. And in my opinion, 
this has been a proper proposition. It 
should not be made applicable to all 
classes. And? where there is corro
borative evidence of the prosecutrix, 
then alone the presumption should be 
withdrawn. That is why, I propose to 
introduce the word “may” instead of 
"shair’. But if the judge from the 
facts of the case come to the conclu
sion that the circumstances warranted 
him he should change the presump
tion. It should not be mandatory, it 
should be discretionary with the judge 
depending upon the circumafnnees of 
the case.

SHRI S. W. DHABE; In the police 
custody, if the rape takes place then 
there shall be no purpose of cate
gorisation. The presumption is not 
made applicable to all. They are made 
applicable to certain cases under cus
tody or under the police cuetody. It
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you make it “may”, there is no mean
ing of this Section. That is unde» 
ordinarym law. Therefore, the word 
“shall*’ has got a special significance 
because ft is under the police custody, 
or public servant where she is help
less.

SHRI J. C. MALHOTRA: N0 Sir.
I am submitting that clauses (a), (b),
(c ), (d), (e) and (f) do not relate 
to custody for your kind information.
I may read:

(a) being a police officer, com
mits rape in the local area to 
which he is appointed, or in any 
police station...
Suppose a police officer is posted 

in police station A and his jurisdic
tion extends k> whole of tehsil or 
taluq when he goes to the village 
and commits an offence of rape or 
sexual intercourse with a woman, 
then he will be guilty under clause
(a) and the presumption will be 
drawn under Section 111 A, irrespec
tive of the fact that whether the 
woman is under the custody or not.

Clause (b )—-being a public servant 
takes advantage of his official position 
and commits rape.. .Clause (c) being 
the superintendent or manager of a 
ja il...

SHRI S. W. DHABE: How can there 
be <a custody in clause (c). The whole 
idea is that if a public servant or 
officer commits such a henious crime 
and therefore a special provision has 
been given. There is no choice for the 
court. If the word “may” is accepted 
then there is no categorisation.

SHRI J. C. MALHOTRA: No Sir. In 
those cases the court cannot draw 
such presumption even under the 
general law.

SHRI S. W. DHABE: It has been 
made applicable for 4 categories. Only 
it concerns four categories and in 
those categories, when an officer com
mits henious crime where she i» 
helpless, the law says that the court 
must presume.

SHRI J. C, MALHOTRA: But this 
can be misused and abused.

MR. CHAIRMAN: The question put 
by the Hon’ble Member was discrimi
nation under Article 14. Because such 
provision did not contain in the draft 
Bill. He quoted that there is diffe
rence between common rape and cus
todial rape. Policeman is also put in 
a different way and also referred ta 
the presumption made available to 
the particular provision of the Bill—• 
not to all. Therefore, he has put a 
specific provision whether he agrees 
for discrimination or not. He replied 
that classification is reasonable. After 
all, it is known.

SHRI BAPUSAHEB PARULEKAR: 
Now do you not think in this Section 
111A, the clause (e) of Section 376(2) 
should also be included as it is also a 
serious crime—rape of a pregnant 
woman? Because there are opinions 
of some jurists who have suggested 
that (e) should go along with (a),
(b), (c) and (d). ■f

SHRI J. C. MALHOTRA: it may be ( 
included. There will be no miscarriage.
It is also a serious offence because 
sexual offence committed on a preg
nant woman, there are chances of 
abortion and her life being in danger.

SHRI BAPUSAHEB PARULEKAR: 
Then, with reference to punishment, 
do you agree that it should vary with 
the type of victim? Such as when 4 
or 5 years old child is raped, or even 
very old women of 60 or 70 years are 
raped.

SHRI J. C. MALHOTRA: In case a 
child is raped, the sentence should be 
severe, if the child is below 10 or 8 
years.

MR. CHAIRMAN: In respect of
a child, the punishment should be 
greater, you mean.

SHRI BAPUSAHEB PARULEKAR: 
Now you see, in the new definition of 
Section 375. thirdly, with her consent, 
when her consent has been obtained 
by putting her in fear of death or of 
hurt or of any injury or by criminal 
intimidation as defined in Sectfer 
503. /
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This is only with reference to her 

and not to any other person. Do you 
think the scope should be enlarged 
as far as clause (3) is concerned, so 
as to cover threat or criminal intimi
dation to near relation of victim?

SHRi J. C. MALHOTRA: Sir, in
gang rape, if it is included then it 
will serve the purpose of justice. But 
there is only one victim and only 
one accused, then it will not. That is 
what 1 would submit.

SHRI BAPUSAHEB PARULMKAR: 
There is one more question. The 
Explanation 2 to Section 375 says that 
a woman living separately from her 
husband under a decree of judicial 
separation shall be deemed not to be 
his wife for the purpose of this Sec
tion,

Now you may be aware of the pro
vision in the Hindu Marriage Act. 
During the period of judicial separa

t io n , there is an opportunity to live 
together and cohabit and then that 
decree becomes nullity. So, do you 
not think that this provision of ex
planation 2 is totally inconsistent with 
the personal law?

SHRI J. C. MALHOTRA: Sir, this 
will be, I think a fit case because 
generally she will be more than 10 
years old. If she gives the consent 
then she does not come within the 
definition of rape.

SHRI BAPUSAHEB PARULEKAR: 
*Do you mean to suggest that if there 
%  cohabitation between the two per

sons even with consent when they are 
living separate under a decree of 
judicial separation, the case should be 
treated as rape?

SHRI J. C. MALHOTRA: No, Sir.
t Because the intercourse will be with 
. her consent so it will not be a rape.

; SHRI BAPUSAHEB PARULEKAR: 
What should be the punishment if we 

i are to retain this clause. Assume for 
£ moment that marriage has taken 
filace and the woman is below 16 
yG r̂s, and because of their husband -

wife relationship, sexual intercourse 
takes place. Should there be less or 
severe punishment for this? When we 
make the law, people must feel that 
we have applied our mind.

SHRI J. C. MALHOTRA; Sir, it 
should be less. But there should be 
some distinction between ordinary 
case and sexual intercourse with wife. 
So, it should be less.

SHRI BAPUSAHEB PARULEKAR: 
With reference to this deterrent 
punishment for custodial rape also 
you wish to make any suggestion?

SHRI I. S. SODHI: Sir, we defi
nitely agree with you.

(The witnesses then withdrew)
II.—Society to Ensure Proper Treat
ment of Women, Chandigarh.

Spokesmen;
(1) Shri J. P Atray, General 

Secretary
(2) Shri V. N. Negi.

(The witnesses were called in and 
they took their seats)

MR. CHAIRMAN.* Before we pro
ceed, may I draw your attention to 
Direction 58 of the Directions by the 
Speaker which reads as follows.*

“58. Where witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it clear to 
the witnesses that their evidence 
shall be treated as public and is li
able to be published, unless they 
specifically desire that all or any 
part of the evidence given by them 
is to be treated as confidential. It 
shall, however, be explained to the 
witnesses that even though they 
might desire their evidence to be 
treated as confidential such evi
dence is liable to be made available 
to the Members of Parliament.” •
SHRi J, P. ATRAY: It can be re

corded as public. Only thing which 
I want to explain is that both of us 
happen to be Government servants 
also. Our views are private repre
senting the Society. That is not on
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.behalf of the Government. That is the 
only exception.

MR. CHAIRMAN: Now you have 
.given your memorandum also. What 
more you want to add to that? Have 
you got anything to be supplied in 
detail in addition to that?

SHRI J. P. ATRAY; One thing 
which I want to add is that there is 
no doubt that this is sought to make 
the law more stringent and deterrent. 
.But we still feel that this is an area 
where the law including the crimi
nal law, law of evidence law of proce
dure which are not as strict as in 
other crimes and offences. So, our 
~view isf Sir, that it would be probably 
better to have a separate sort of an 
Act on sexual offence* like for exam
ple, in Britain, you should have a 
Sexual Offences Act which should 
take care of not * only the penal as
pects of the law which are covered 
here but the law of evidence and 
procedure relating to these offences. 
Now for example, the stress in the 
Amendment Bill is mostly on the evi
dence of rape etc. Sections like 354 
and even kidnapping for sex is not 
given the fame treatment. Sir, our 
feeling is that in the Indian social 
conditions, the stigma which is attach
ed to a woman whether she has been 
raped or molested, is more or less the 
same. Physical assault—not amounting 
ef rape—is also more or less the same 
offence as far as the social treatment 
is concerned. The stigma would still 
be there and therefore even in this 
assault offence, we need stringent 
treatment and that can be had by 
malting a separate Act on this.

MR. CHAIRMAN: You mean to say 
that outrage of modesty. What is the 
punishment—deterrent according to 
ŷ u.

SHRI J. P. ATRAY: Sir, U.K. has
got a different social set up. We 
should formulate the law in the light 
of social consequences in our country. 
Tor example, the Law of Evidence 
ptc., while it may be easier to ray 
that ingredients like resistance and

consent, penetration etc., they can be 
proved. But in practice, our experi
ence is, it is very very difficult. The 
corroboration of these things is almost 
impossible.. In the light of these, the 
law of evidence needs a sort of change 
to make it more stringent for these 
offences. And this may be clubbed 
with offences generally related to 
that kind.

MR. CHAIRMAN. So, according to 
you, even if there is no corroboration, 
you mean that there should be a con
viction.

SHRI J. P. ATRAY; According to 
me, if the woman stands up and says 
she has been molested, raped, I think 
it should be given much more cred
ence than saying that theft has been 
committed in my house. The crime 
of theft anfl crime or rape should be 
treated differently.

MR. CHAIRMAN: No, no. Except
tion is not always correct. If you 
say, a particular woman is chased, or 
modesty is outraged, then there should 
be a case of stern punishment—And 
generally, in almost in all cases of 
outrage of modesty or indecent assault 
on the woman, courts put some sort 
of exercise to see corroboration not 
because of rule of law but as a rule 
of prudence to satisfy their cons
cience.

SHRI J. P. ATRAY: Woman will 
not wrongly testify on such matters 
especially if one has better character.; 
What I am saying is unless it is proved 
that the woman is of such low moral 
character that she is a professional wo
man, her evidence alone should be 
given enough weightage and a sort of 
shifting of the burden of proof to the 
accused—to at least prove that she 
is of bad character. If he proves, this 
the onus is discharged. When she 
stands up and says that, she has been 
raped the onus is on the accused to 
prove that he is innocent and this is 
nothing new as far as Indian laws are 
concerned. There are strong preaumpp 
tions, in some other laws against tike 
accused and °nus is there on him. So,
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this will not be a nort of exception to 
the legal system.

\ Another aspect about the memo
randum which I want to say is about 
the case of persons in authority while 
the law has covered persons who 
under the law or otherwise can hold 
custody of women. It has not covered 
journalists. We have started with a 
sort of, misuse that authority to ob
tain consent and things like that. That 
m why, Sir, I proposed that this defi
nition of Section 375 should be that 
■“with her consent, when her consent 
has been obtained by putting her in 
fear of death or of hurt, or of any 
injury or of Ioss or by criminal inti
midation/’ It is connected again with 
Section 376 (2) (b) also. The pro
posed Bill does not cover the person 
involved who may misuse the autho
rity to obtain the consent for sexual 
intercourse.

^  MR. CHAIRMAN: But in the
/ memorandum, you have given—it is 

the same in the Bill. Definition of 375 
has further been revised as follows: — 
After the word injury, “or by crimi
nal’J force,

SHRI LAL K. ADVANI: The main 
objection against shifting the burden 
on the accused has been this change 
to blackmail and abuse all that. Don't 
you think that if you bring in this 
provision, it will result in reforms. It 
is not related to persons like police 
officers or Superintendents of Police 
or Superintendents of Hospitals, but

L the custodial authority. We are bring
ing a senior officer in the Govern
ment and subordinates to him. He 
can be accused of taking unnecessary 
advantage. Don’t you think that this 
is the objection against the whole 
thrust of the Bill, namely, it is likely 
to be abused. I am not questioning 
the authority of the persons.

SHRI J. P. ATRAY: Sir, I know 
that the main objection against the 
whole Bill is this and that the objec

t i o n  becomes stronger when we try 
'0  bring everyone under it. Under

the practical conditions, there have 
been cases ° f  rape and they are in
creasing, and instances of this type 
are also not lacking. Sir, this is a 
practical situation which we are ex
periencing. In order to deal with 
this situation, we are to find a re
medy though there may be violations 
in the process of this remedy. For 
example, there is a medicine which i* 
used for curing a particular disease, 
but it may also be used for commit
ting suicide. So, it does not me&n that 
the medicine should not be prescribed.

SHRI LAL K. ADVANI: Victim of 
the rape is subjected to some medi
cine. A person who is^i police offi
cer, or a person who is a Superinten
dent of Medical Institution, or a per
son who is the Head of the Educa
tional Institution, he is abusing his 
authority, and a person who happens 
to be an official commanding supreme 
position does not necessarily gives that 
authority. Is not it a different category 
altogether. I mean to say the whole 
purpose of the Bill will be defeated if 
we do not cover all the ^«es of rape.

SHRI J. P. ATRAY: Jir, in the
present time, the fear of loss of job 
is sufficient as a sort of threat for her 
to agree to this sort of thing. As far 
as the custody part is concerned, the 
same thing applies there.

SHRI LAL K. ADVANI: Loss of 
job. You have made a specific point 
that this particular category should 
be extended. Have you come across 
any such case?

SHRI J. P. ATRAY: Sir, I havt 
come across such cases. There are 
written complaints involving not only 
loss of job, but even transfers also.

SHRI S. W. DHABE: In whose
custody or in what caae do you think 
that this should be extended? There 
are many complaints that landlord* 
commit atrocities on poor people.

SHRI J. P. ATRAY: The landlord 
is not a person in authority in th# 
sens? in which we are considering 
like public servants.
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SHRI S. W. DHABE: Also exemp

ting other categories where these 
offenceg take place in the office where 
employees are working as stenogra
phers or otherwise, there are other 
cases in the rural areas where land
lords, for example, in Bihar andU.P. 
commit atrocities on women. Num
ber of such cases is larger. Do you 
think that this Section should be ex
tended to the category of landlords.

SHRI J. P. ATRAY: I personally 
feel that as far as that tendency is 
concerned, the women are protected 
under other laws also. So, land
lord cannot at least be en paper a 
person in authority. As far as land 
is concerned, the landlord cannot go 
to the tenant and say that I will de- 
priv* you of the land because he can 
take recourse to available legal reme
dies.

MR. CHAIRMAN: Suppose, there 
is landlord. Can he not take advan
tage if such a Section is extended to 
them also.

SHRI J. P. ATRAY: I don’t think 
it should apply to anyone except 
Government employees. If a women 
is employed on a particular Govern
ment job and she stands to lose that 
job, there can be chancfes that she 
will consent because if she loses the  ̂
job of Government, she cannot get 
it again. Further, a woman who is 
doing this particular type of job can
not do the job of a coolie as an alter
native.

SHRI S. W. DHABE: We are go
ing to make a comprehensive law. 
Do you think that in the comprehen
sive law, such things should be add
ed.

SHRI J. P. ATRAY: I will not ob
ject if it is added on a short term 
basis. The problem of landlord and 
tenant is a different thing. If that 
aspect is otherwise taken care of, 
this problem will not arise. I only 
want as far as possible all persons 
in authority should be covered. As 
far as police officers are concerned,

they can be covered by the proposed 
amendments. I also want to go to 
the basic question of this problem 
because law alone, even if it is made 
hundred per cent deterrent;, is not 
going to deal with the problem as 
the problem lies elsewhere. To my 
mind, the basic sense of insecurity in 
the women taken as a separate sex is 
behind it. This insecurity is not be
cause of physical weakness; that may 
be one of the facts. But such factors 
are often pointed out against women, 
as reason that they do not find them
selves in a position to protect them
selves. Women as a separate sex, find 
some sort of insecurity. To my mind 
reasons for this are economical rea
sons. If we want to strike at the 
root of this problem, we are to pro
vide a sense of security to the women 
as far as economic aspect is concern
ed. To ensure economic backing, 
some facilities should be given, and 
one of the facilities that I suggest is 
that there should be proportional 
reservation of jobs for women. But 
this is not to distribute jobs to women; 
it can be limited by other factors but 
whenever a woman needs economic 
backing, it should be provitjed to her. 
For example, a man is murdered. His 
whole family is in economic problem 
because the man has been murdered 
and the family has been deprived of 
the economic means. A man has 
been murdered. The family has been 
deprived of the economic means and 
the wife of the accused also. Some 
sort of economic assurance like an 
assured family income to the woman 
should be provided so that when she 
is in need of bread and butter that 
should be provided.

Child victims. I am afraid, this 
crime is very much on the increase. 
Sir, we both happen to be police 
officers, senior police officers, it is 
almost every day that in our exper
ience, in our day to day working, we 
have seen this kind of child victims. 
Children of the age of 1—15 years 
there is no sort of age limit. Child
ren of even one or two year* 
have been subjected to a crime o# 1
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rape. TJhere are several instances. 
So the seriousness of the offence. And 
this is an area where there it no 
provocation at all. Sometime people 
say women provoke by their dress, 
this kind of argument does not apply 
here. These cases are one sided—un
provoked—this is an area where the 
strongest measure should be taken. 
They are no less than murderers. In 
fact, most of these cases  ̂ children 
normally die.

SHRI S. W. DHABE: Mr. Atray, 
have you made any study o f  the last 
two years about the child rape or 
other rapes in police custody at Chan
digarh or any document shows or any 
statistics prepared on this.

SHRI J. P. ATRAY: We have 
made studies. But I have not brought 
iigures here.

^  MR. CHAIRMAN: Do you remem
ber some of the figures? You can 
'quote here also.

SHRI J. P. ATRAY: Figure®, in the 
sense, there are so many rape cases.

SHRI S. W. DHABE: I would like 
to know whether your society has 
made any study on ity especially about 
child crime.

SHRI J. P. ATRAY: Yes, Sir. Here 
I may also add that this is the Society, 
mostly of Government officers, and 
people from professions—lawyers, 

L oumalists. We have started with a 
iLview to exchange ideas. It is a society 

lor collective thinking and individual 
action.

SHRI S. W. DHABE: If you art 
aware the child rape, you can give 
the particulars.

I
i SHRI J. P. ATRAY: I can quote 
f several instances of rape. Child rape, 

I have two categories broadly. One 
is in the rural areas. Lot of children 

r mostly female children go to the field 
■ | for cutting grass and the things like 
; ^hat and while on the way to the 

nfefld or back home or working there,
: neighbourers in the 'field or by-pas

sers or some body overpower them 
and assault them. There have been 
several instances. I can quote the 
figures and a sort of 100 in a year in 
a small State like Haryana with a 
population of about a crore or so. So, 
you can take up that also, and Har
yana is a place where communication 
etc., are well developed and people 
should normally be afraid. So all the 
talks about that there can be a resist
ance, there is hardly a time for it as 
they just catch hold of a young girl 
of 10—12 years, gag her mouth with 
her own chunni. Half of the cases 
have not been reported also. No 
statistics which I may say can be re
liable.

SHRI S. W. DHABE: Any case of
conviction. .

SHRI J. P. ATRAY: Well Sir, I 
will certainly say the conviction in 
these cases has been very miserable 
till recently. But the hue and cty 
in the press and all that, it definitely 
led to a change—I mean in the judi
ciary also. There have been recently 
some cases of conviction of even 10 
years. Even in one case, life imp
risonment was given. But again Sir, 
the problem is there. Though there 
is conviction in the lower court, the 
person concerned without much pas
sage of time, gets released on bail 
and court cases remain pending in 
the High Court and higher courts. And 
it takes a lot of time. And this crime 
is committed by mostly neighbourers, 
persons in the same village, resident 
of that particular area and when the 
accused is also a sort of nearby it if 
very very difficult for the woman.

SHRI S. W. DHABE: You say that 
employment given to women will re
duce the incidence of offences, sexual 
offences?

MR. CHAIRMAN: What h• ha*
said is economic lecurity.

SHRI J. P. ATRAY: A sense of
security backed by economic mean* 
which is very relevant today. There 
the reasons are different.



SHRI S. W. DHABE: Even after 
passing of Sexual Offences Act, 1976 
in Britain and employment and social 
security and everything is there, why 
the offences are going on?

SHRI J. P. ATRAY: That is a dif
ferent thing.

MR. CHAIRMAN: He says if eco
nomic security is given, it will reduce 
one way or the other. There may be 
some possibility in curtailing the 
crime.

SHRI S. W. DHABE: The object
of punishment is to improve the hu
man beings and not to condemn them. 
Do you support the principle of mini
mum punishment which is given for 
any crime?

SHRI J. P. ATRAY: I support tTie
principal of minimum punishment. 
While I myself am against capital 
punishment, I suggest capital punish
ment as long as it holds good, should 
be invoked in child rape also.

SHRI S. W. DHABE: Provision of
minimum punishment of 7 years may 
also result in acquittal.

SHRI J. P. ATRAY: To arrest the
trend, I would suggest minimum 
punishment—at the moment. To 
arrest the fast increasing trend.

SHRI LAL K. ADVANI: Have you
anything to say about this last clause 
of the Bill which is in a way crucial, 
namely, presumption. 111A.

SHRI J. P. ATRAY: This proposed 
Bill provides that on the question of 
consent, the presumption is raised. 
If she stands up and says, then it 
should be admitted.

SHRI LAL K. ADVANI: Of course, 
you are here in a personal capacity. 
Would the police officers accept this?

SHRI J. P. ATARY: Yes, Sir.
Actually, the police officers are all 
concerned. Because, when a crime is

committed and during the course o f 
investigation and even during trial, it 
is the police officer, and even after 
their trial etc., police i3 the only 
agency which is connected right from 
the beginning till end. Other agenci
es come and go. And if there is no 
conviction in an offence the police
man feel concerned. I think the 
policemen will definitely accept.

SHRI R. K. MHALGI: The offence 
depends on how the police acts. If 
there is no efficiency, real blame will 
be put on investigation by police. 
Can you make or suggest improve
ment in the investigation pr sexual
offences, especially rape.

SHRI J. P. ATRAY: I certainly
disagree because as far as investi- 
ation is concerned, speaking from my 
personal experience, as I said in the  ̂
beginning, this offence and the related 
offences of the dowry death are pri
vate offences. Once an offence is com
mitted in privacy, even if there is a 
private witness, it is an interested 
witness. That is one thing. Secondly, 
regarding ingredients of evidence like 
consent, resistance, actual intercourse, 
etc., it is almost impossible to prove 
them. The question of proving 
resistance the lack of resistance or 
the lack of signs of resistance, 1 don’t 
think, is related to the actual consent 
or offence. For example, in what you 
call children rape cases, she does not 
know what to do. She only realises^ 
after the rape has been committed.

MR. CHAIRMAN: Perhaps, there is 
a weakness of the police officers in 
collecting evidence and at the time 
of investigation they may forget cer
tain things. For example, if there is a 
commission of offence and complaint 
is filed in the police station, and the 
victims is required to be taken to the 
hospital while there are marks on the 
body. But the police! officer purposely 
neglects it  What is your view in that 
connection if the police officer dere
licts his duty.
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SHRI J. P. ATRAY: He may neglect 

his duty in this case as in any other 
case. A police officer may neglect his 

r'duty to investigate. There are so 
many things responsible for this, like 
question of recruitment, question of 
scientific aid to the police officers and 
the question of motivation for the 
policemen to investigation, which is 
a broad thing; which is a very general 
subject. But I would like to say that 
one thing which helps is that we 
should encourage more and more 
women police officers to be associated. 
I have no doubt On it.

SHRi BAPUSAHEB PARULEKAR: 
Are you satisfied with the statements 
that are recorded by the investigating 
agency?

SHRI J. P. ATRAY: The problem 
is there about what that though 
they have been doing, I don’t deny.

have been several cases in which 
^licemen have been faulty. Now it 
î  a problem which is a human prob
lem. We are to deal with it differ
ently.

SHRI BAPUSAHEB PARULEKAR: 
When the offence is registered at the 
police station, the constable goes to 
the spot, but be does not lAiderstand 
how to proceed In the matter and 
makes perfunctory investigation. Do 
you agree?

SHRI J. P. ATRAY: I am of the 
Mother view. Actually, we are running 

, -^Lmajor part of the police force 
totally without any duties, and they 
have been made useless by not giving 
them any work. A constable does not 
do any work independently. There 
are many reasons for this. So, I 
would suggest that we should improve 

| standards of the constabulary so that 
I they could take more and more part 
f in thc work. I have a practical prob- 
| lem. In our State we have made it 
I obligatory on the police officers that 
I whenever a crime is reported by a 
I woman, whether it is a crime of mur-
|de*r or dowry, it must be recorded 
Server if there is no complaint Or grie

vance, foy example, relating to dowry, 
murder in suicide cases, all suicide 
cases by women are registered in the 
State of Haryana U/S 306 IPC. On 
investigation, they may be found mere 
suicide cases. All cases where a 
woman dies an unnatural death must 
be registered. We have made obliga
tory on the gazetted officers to go and 
visit the spot. As a result, the num
ber of reports has gone up thrice. It 
is a considered opinion that solution 
to the problem is to be found at the 
lower level.

SHRI S. W. DHABE: Women should 
be associated at the tin̂ e of recording 
statements. What do you think about 
this?

SHRI J. P. ATRAY: Sir, assistance 
should be obtained fr°m them by the 
police but the investigation respon
sibility, recording of F.I.R.t ^tc„ 
should remain with the police

SHRI S. W. DHABE: Don’t you
have sufficient number of organisations 
who cdh detect and check this prob
lem?

SHRI J. P. ATRAY: Sir, there an? 
certain areas where we have got this 
assistance, but that should be more or 
less left to the police. Assistance of 
these organisations is to help in 
being questioned by the P°lice. If it 
is obligatory, then there will be a 
sort of confusion on the part of inves
tigation. One may blame the other.

SHRI LAL K. ADVANI: Mr. Atray. 
you have suggested an amendmtMt in 
the Bill, to Section 375, in which it i« 
not being under 15 years of age, may 
be omitted in the clause. Is it cn 
theoretical consideration that this can 
be abused in case °f child marriage 
etc., etc. or is it in actual experience 
that h as’ come *> your notice?

SHRI J. P. ATRAY; A bout the ag« 
of wife, my consideration in saying 
this was that we have a corresponding 
law lays down that. Once we have
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something on the statute, if we had 
something—I believe the interpreta
tion of that law—that these days it is 
voidable but not void. This is the 
diffusion of the statute and as a result, 
we have not been able to enforce this. 
Child marriages are taking place. 
Even taow the legal interpretation lays 
down that the age is IB. That means 
below 18 cannot be married. Police 
are now finding themselves hampered.
If we have that th&i everything else 
should be enlightened. This is my 
way t)f thinking that there is no wife 
below age of 18 years.

SHRI LAL K. ADVANI: It is only 
a theoretical consideration.

MR. CHAIRMAN: Customs atad usa
ges forbid such things.

SHRI J. P. ATRAY: You are aware 
probably the law which we have made 
is against custom, it is impracticable 
to implement.

MR. CHAIRMAN: You said that
below 18 years even wife is n°t recog
nised under the law after marriage. 
It is only marriage that gives a right 
to woman to shift into a term of wile. 
Even according to the customs, you 
say in certain areas, there are certain 
marriages and she is entitled to pro
perty. So, in such cases what are 
your suggestions?

SHRI J. P. ATRAY: That is what 
I have been saying. We have a 
statute which lays down an age of 
consent and we have a practice. The 
interpretation of this statute made by 
the court says that even if there is no 
consent the marriage is not void, it 
is voidable. It can be considered 
void but this is *ot always void.

So, this is only diluting an existing 
law to bring down to reality. I think, 
that is not a good way of legislation 
or enforcement. •

MR. CHAIRMAN: There, the idea
of legislation was to provide some 
obligation in raising the age erf mar
riage concept. The law is %iot strin
gent. You know our Indian tfodety

is very peculiar. Many customs and 
usages are there and unless you teach 
them morally th ey  cannot adopt to 
the condition. Therefore, something 
is to be provided that the marriage 
could not take place without the 
consent.

SHRI J. P. ATRAY: That is there 
on, the statute for long time. I am 
not sure whether there is any case 
where it has been enforced and Sir, 
there may be one Or two cases where 
it might be misused. If you wafcit to 
enforce, you can. Otherwise, not. 
In that sense, the statute should 
not be rigid. If the child marriage is to 
be prohibited, there can be social 
solutions. But once the law, the res
pect for law goes away, the statute 
remain dead law and by making a 
suggestion in another law there can 
be a sort of consent below 18 years 
etc. We are probably taking away 
the other statute. '

MR. CHAIRMAN: To awake a social 
consciousness, such provisions might 
have been brought.

SHRI LAL K. ADVANI: With re
ference to evidence clause 111 A, I 
would like to ask whether a provision 
should be made that no presumption 
should be drawn unless during inves
tigation, statement of the prosecu
trix. ..

SHRI LAL K. ADVANI: In some
other context a suggestion was mad$ 
by another witness saying that Clause 
8 w hich  deals with 111 A of the Evi
dence Act in consultation with the 
court shall presume that she did not 
consent.

SHRI J. P. ATRAY: Certainly Sir* 
In practice, the suggestion is very 
valuable indeed. But the general ex
perience is that if ‘may’ is introduced 
then the presumption will never be 
given—never be there.

SHRI S. W. DHABE; Mr. Atr^y. 
it has been experience of trial of 
offences men lawyers ask indiscrimi
nate questions to discredit the credi-
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Ability of the witnesses. So she does 
not give the correct version which 
results in acquittal.

SHRI J. P. ATRAY: It applies to 
the whole system. It is not that it 
is the intention of the law. They 
ask a11 sorts of questions make ges
tures. There is no doubt about that 
If you allow. Presumption that will 
take care of it.

SHRI S. W. DHABE: Whether any 
improver of trial is desirable. Can 
we take any improvement in the 
trial system?

SHRI BAPUSAHEB PARULEKAR: 
Whether past character of prosecu
trix is, according to you, relevant or 
not especially when the provision like 
111A is being made.

SHRI S. W. DHABE: It will take 
place in many cases. We are con
cerned with the reasoning.

SHRI J. P. ATRAY: In that case, 
as the law at present is, we are con
cerned with only one act which has 
to be independently proved. The Past 
character can be raised by the ac
cused to rebut the presumption.

SHRI BAPUSAHEB PARULEKAR: 
If you kindly see Section 111 A which 
only refers to the offences under 
clause (a) or clause (b) or clause (c) 
or clause (d) or clause (f), whether 
this presumption should be made ap
plicable only to these categories or 
to all persons who indulge in such 
crime irrespective of the authority 
which he holds.

SHRI J. P. ATRAY: As far as the 
presumption is concerned, it should 
be applicable to all. This is only a  
part of the consent that we have taken
care of separately.

MR. CHAIRMAN: In this connec
tion, so far as the question of consent 
is concerned, I am referring particu
larly to rape cases. There are mar
ried women and unmarried women; 
these are two categories. So ter as 
the unmarried woman is concerned 
whether the age should be 16 years?

SHRI J. P. ATRAY: Sir, it should 
be raised to 18 years.

MR. CHAIRMAN: You say it should 
be upto 18 years. Suppose, there is 
sexual intercourse without the con
sent of the victim or the consent la 
obtained under duress. I may quote 
some example here. There is an un
married women. In such cases, pro
stitute is a complainant and her state
ment is taken in a court of law. Them 
what happens if her statement li 
taken as it is, without looking into 
the cross-examination or other as
pects, then so far as the presumption 
is concerned, her statement should be 
accepted.

SHRI J. P. ATRAY: As it is, we 
do not recognise prostitute in law. 
As far as the prostitute is concerned, 
she is also a woman, but that may 
help in rebutting the presumption.

MR. CHAIRMAN: At the time of 
making statement, age is not ruled 
out in such cases.

SHRI J.P. ATRAY: Take a case of 
prostitute. If she is 18 years old and 
files a complaint tha.t a particular 
person has committed rape, entered 
her house, even her evidence has been 
recorded for investigations and in the 
court of law proceedings her state
ment is accepted as true. The pre* 
sumption should be raised as it is 
raised in any other case. But it has 
always been discussed that if the 
woman making a statement is of not 
good character, then this presumption 
or effect of the presumption will have 
to be taken away. To rebut presump
tion by proving bad character the 
bur of proof falls on them.

SHRI R. K  MHALGI: You have 
said something about* the camera 
trial. Would you give reasons?

SHRI J. P. ATRAY: Sir, in case of 
a  trial, a  woman is to come out and 
make a statement, go through the 
investigation and go through the trial 
and if it is done in public, firstly** 
she will be relevant to come.
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Secondly, though the person is accuse^ 
and is convicted, but it will probably 
create social complications for her if 
the trial is open. Trial in camera 
will only be encouraging her to come 
out with an evidence, more freely 
and to save her, social status.

SHRI LAL K. ADVANI: Nothing 
should be published which reveal the 
identity of the women. There are 
objections to that on the ground that 
in these cases unless the social climate 
is built up or till the social climate 
is not built up, only some certain 
facts are brought out.

SHRI J. P. ATRAY: There is a 
corresponding trial in camera in es
pionage cases. We want atmosphere 
to be built for or against that also 
but we still have camera trial. In 
camera trial, as far as the publicity 
aspect is concerned, there is no pub
licity.

SHRI R. K. MHALGI: If she wants 
that it should be open, should that 
option be there?

SHRI J. P. ATRAY: Yes, Sir. That 
option should be with her.

M R CHAIRMAN: Regarding
camera trial, the question is that there 
should be a general move. General 
move is important.

SHRI J. P. ATRAY: Seeing that 
almost 00 per cent of the witnesses 
would ask for camera trial, there is 
no harm in making these rules. It 
is certainly advantageous. But the 
rule can be reversed if she wants 
open trial.

SHRI J. P. ATRAY: As far as the 
publicity of the trial is concerned, 
I do not think it is much relevant, 
A« far as immediate area is concerned, 
the publicity is already there whether 
it has come in .the press or not. Now 
in the press, naturally, far away area 
could be concerned. As far as the 
local publicity is concerned, that per
formance would be sort of—whether 
there is this much publicity or that 
much publicity. And now there 
is much more awareness of 
thl* sort of a crime against

woman, and publicity has never had 
a smaller part and the people gene
rally feel about it.

SHRl K. ARJUNAN: Don’t you
think that in 111A, the Police officer 
could also be exempted due to hi*
jurisdictions.

SHRI J. P. ATRAY: I don’t think
it is. *

SHRI B. IBRAHIM: I would like 
to know your sincere views with 
reference to this revision of 111 A 
about a Police officer. Whether this 
would be misused by the police officer.

SHRI J. P. ATRAY: This clause
does not come in the police because it 
only presume a sort of consent or 
lack of consent. If a person is able 
to prove that there is a consent as it 
is there is no sort offence if other 
ingredients were not there.

MR. CHAIRMAN: Question of pre
sumption will arise only while the 
evidence is appreciated by the presid
ing judge.

SHRI LAL K. ADVANI: First of 
all, it is heard that the rape has taken
place. Second one is. whether she 
has given consent or not.

MR. CHAIRMAN: That presump
tion will arise only after the estab
lishment of rape. They must prove 
first that whether sexual intercourse 
has been committed.

SHRI LAL K. ADVANI: Is there 
any possibility of blackmailing in- 
this particular presumption?

SHRI J P. ATRAY: No women will 
like to blackmail against her own 
personal interest.

MR. CHAIRMAN: Thank you very 
much.

SHRI LAL K. ADVANI: May I ask 
your designation?

SHRI J. P. ATRAY: Sir, Atray/
D .I.G . (CID) Haryana; He is Ikfc' 
Negi SSP, Rohtak.

(The Committee then. od jitm H ) .
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I—Union Territory Administration of 
Chandigarh Spokesman

Shri M. S. Nagra, Legal Remem
brancer.

(The witness was called in and he 
took his seat)

HR. CHAIRMAN: Before we pro
ceed, may I draw your attention to 
Direction 58 of the Directions by the 
Speaker which reads as follows:

"56. Where witnesses appear 
before a Committee to give evid
ence, the Chairman shall make it 
clear to the witnesses that their 
evidence shall be treated as pub
lic and Is liable to be published, 
unless they specifically desire that 
all or any part of the evidence 
given by them is to be treated as 
confidential It shall however, be 
explained to the witnesses that even 
though they might desire their

evidence to be treated &s confiden
tial such evidence is liable to be 
made available to the Members of 
Parliament.9’ ,

Now what is your view on each 
proposed amendment?

SHRI M. S. NAGRA: Sir, first of 
all, I would like to take up the inser
tion of the proposed Section 228A. In 
it the words used are ‘ ‘Whoever 
prints or publishers". I would like to 
suggest that the word ‘publish’ should 
be defined, otherwise there i« risk of 
taking what is not defined. Then 11 
there is any communication, even 
official communication, even from a 
police headquarters to the State head
quarters through different mode8 of 
communication, whether by telecast 
or telegram, disclosing the identity of 
rape, that may amount to offence to 
my mind. So, I would like to suggest 
that this word should be defined an® 
there should be exception for the
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• official communication so that they 
may not coma in the ambit of this 
offence. This i« my first point.

 ̂ Secondly, as far as the explanation 
of sub-section (2) of Section 228A, 
page 2t is concerned, I will draw your 
attention to the statement of objects 
and reasons. Under clause (4) of 
para 2, the object is given as "the 
prosecutrix should be protected from 
the glare of embarrassing publicity 
during the investigatory a8 well as 
trial stages and any information lead
ing to identification of the Vldtim 
should not be disclosed/’ I would 
like to suggest that even after the 
trial is over, the reproduction of the 
judgement in the newspapers has fo 
be prohibited Now come to explana
tion under sub-section (2) on page 2.
It reads, ‘The printing or publication 
of the judgment of any High Court 
or the Supreme Court does not 
amount to any offence within the 

^eaning of this section.” This thing 
happens after the trial has come to 
an end. It may be beyond the objects 
and reasons. I personally would like 
that this printing or publication shall 
be exempted only for law reports and 
journals, not the newspapers. After 
the judgment is given, he obtains • 
certified copy of the judgment and 
prints the whole of the matter in the 
newspapers. Then the whole purpose 
is defeated. 6o thig is my seconS 
point. Publication only in law jour
nals and law reports should be done 
and not in the newspapers. There

'should be some safeguards for this
S b a

My third point, Sir, relates to the 
fifth clause of Section S75, page 2, 9
which reads “with her consent, when 
her consent is given under a miscon
ception of fact, when the man knows 
or has reason to believe that the con
sent was given In consequence of such 
misconception.’9 This should be made 
more dear. It should be clarified.
To my mind, it is a little vague. Even 
about misconception of facts, we 
*houId be more dear as to what we 

like to convey.

Sir, my next point is regarding 
punishment proposed in Section 376, 
page S. In this, the object seems to 
be that there shall be some minimum 
sentence. The quantum of minimum 
sentence shall be there. This seems 
to be the object. But I find here that 
the sentence is diluted by the provi
sion. Now according to law as, at 
present, it is, if the offence is punish
able with imprisonment for life, the 
accused can even be released on bond. 
If you have that object in mind that 
minimum sentence should be there, 
then its provision should be carefully 
studied. Under the provision as it 
stands, the punishment is reduced by 
the proviso. Would you like it to be 
left to the discretion of the trial Judge 
that whatever is being achieved in the 
first part is diluted by the proviso. 
Similar Is my submission regarding 
clause (f) inflicting minimum sentence, 
but it stands diluted by the proviso 
that the court may, for adequate and 
special reasons to be mentioned In 
the judgement, impose a sentence of 
imprisonment of either description for 
a term of less than ten years. Then, 
a judge may sentence a man for 7 
years while another judge may punish 
for less than a year. I would like to 
suggest that if the accused is above 
21 years, the minimum sentence for e 
period say 2/8 years shall be there. 
So, once a judge convicts a man, then 
minimum sentence must , be there.

Regarding sub-clause (2) of Section 
376, page 3, I find that you want 
stringent punishment for a police 
officer or a hospital Superintendent 
or a Manager of an institution. Now 
an S.H.O. in a big dty, for example. 
In Chandni Chowk Police Station 
calls a lady for interrogation anfl 
during Interrogation, the complaint 
Is there, lady Is there and commission 
of theft is alleged. Now he Is taking 
undue advantage of his position. Ton 
are restricting this within local area 
which oome* under Us Jurisdiction.
It may be different that when SHO, 
Chandni Chowk, goes back to his 
home District and commits rape In 
the District, then he deserves Che
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sapie p^nisKnent which an ordinary 
man deserves.

SH&I it . S. NAGRA: Taking undue 
advantage, my opinion i8 that it should 
alpo incorporated here so that this 
mischief 19 also covered and that we 
want Xq achieve. So, this is the hum
ble suggestion.

Nowr J come to what I said earlier,: 
it should be treated as confidential.

What is required, what I find is a 
change in the judge. What I mean 
by thai is change in his approach to 
the appreciation of the evidence. 
Now, 00 far as we are working on 
thjit, old. principle maxim of law that 
let gtflliy he acquitted but one hon
es]  ̂innocent man should not be con
victed. This has been going on. As 
the grpjposaj stands, you want a legal 
presumption to be drawn. A  legal 
prescription will be by expressly 
using the wprd “shall” , the court pre
sume. I personally think that it 
overwhe^pingl^ goes against the ac
cused. We have to see the Society in 
whifoh we, are living. There are c*r- 
cusqstan^ where a woman of easy 
v̂ rtii.ê t makes a complaint and walks 
iiito the court. There are two means. 
One is going to the Police and the 
oftier to the court alleging rape or 
any of the offences.

0 •
So, it should not be left like that- 

that the legal presumption should be 
drawn by a simple statement of the 
lady. Nobody will be safe in the 
society because of the society will 
believe it. Once we know that one 
can produce a woman of easy virtue 
to alleged anything against the oppo
nent, the whole society will be unsafe. 
The officer will be able to go against 
subordinate not to speak of officers in 
public servants in any walk of life.

. I would like that the presumption, 
the expression used “shall” , may be

f*Expunged as ordered by the 
Chairman

substituted with the ex^ ession “may”
1 am personally against this legal pre
sumption being introduced that a 
mere statement 'presumption* should 
be there.

MR. CHAIRMAN: What is your
opinion in favour or abolition?

SHRI M. S. NAGRA: I am in fSvour 
of substitution.

MR. CHAIRMAN: Then, our Mem
bers will ask certain questions.

SHRI M. S. NAGRA; Welcome, Sir.
SHRI S. W. DHABE: You have

given here the memorandum Docu
ment No. 58. You are giving person
al evidence. Chandigarh Adminis
tration says you are agreeing with all 
the proposals.

SHRI M. S. NAGRA: This is my
personal.

SHRI S. W. DHABE: I would like 
to know only this. Is the discretion < 
is given to the court “may” presume,, 
you say it is very difficult for a judge 
to the appreciation of evidence. Is it 
not possible that the discretion is 
misused by the judge? Generally, in 
all these cases there are acquittal 
Because the prosecutrix is not able to 
stand and the cross examination the 
lawyers confused. And under the 
normal rules, the evidence will not 
be accepted. Therefore, instead 
of ‘‘shall” , It ‘may1 be used &s it is 
not possible that the discretion 
would be misused by the Judge. And 
this is not for all. This is only for f 
special categories like police officers /  
and others.

• SHRI M. S. NAGRA: Sir, the da
mage done will be much greater than 
the damage done now. TTiat is my
submission.

SHRI S. W. DHABE: Secondly, I 
would like that presumption is there. 
Complete right of liberty is there. 
Right of rebuttal will be there.

SHRI M. S. NAGRA: Right for re
buttal will always be there. In every



accused there is no legal provision 
against that.

SHRI S. W. DHABE: The principle 
of presumption is not new to the Evi
dence A ct

SHRI M. S. NAGRA: My humble 
view is that, the damage is much 
bigger than otherwise.

SHRI S. W. DHABE: Second, the 
category which has been specified in 
370 to which presumption is made or 

.applicable, this is not general. This ii 
only restricted to clauses (a), (b),
( c )  These are special catego

ries to which made applicable. I 
would like to know your view on 
this matter whether this category 
should also be extended to employers 
and landlords. Because in many oases 
employer in big houses in big offices 
take undue advantage of the position. 
And in many cases in rural areas at- 
Tooitdes are taking place on Harijan 
women. Will this category b e  extend
ed to landlords and employers?

SHRI M. S. NAGRA: I personally 
do not agree that the presumption to 
be there.

SHRI S. W DHABE: Whether it 
should be extended to employer?

SHRI M. S. NAGRA: If it is ex
tended to employer, I think that 90 
per cent of we people all are em

* ployers. I personally feel, it should 
mot be extended.

SHRI S. W. DHABE; Some witness 
said, the age of 16 years should be 
extended to 18 years.

SHRI M. S. NAGRAt Perfectly, it 
should be increased to 18.
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jjHRI M. S. NAGRA: It was done to 
jatiafy his lust, and to conceal that 
crime, he strangulates himself to 
death. It is not rape. But the Judge 
while awarding sentence for the death 
keeps in mind that prime crime is the 
rape. What was his mode to commit 
rape. After his mind cools down, then 
the second thought comes. The Judge 
may appreciate all these things, what 
led to crime and how it was done, 
tfrfqtr fi w  TUT *r f  fa? Tff
5T 3T3T % OTT
*** r̂f̂ tr | %\V*
3 ŝrra in f ®  <fl( w  < i 

^  $ wt r̂rl%tr fa
fcavr ^rr *, 

^  i fa** 
T̂f?tT fa ^  fa^t <r3rr

fnr ^ ot ®ht?t |

SHRl B. IBRAHIM: Are you in
favour of ‘may* or ‘shall*?

SHRI M. S. NAGRA: Sir, ‘may’.

SHRI B. IBRAHIM: In whose fa
vour the legal presumption is drawn 
at present?

SHRI M. S. NAGRA: At present,
legal presumption is in favour of the 
prosecutrix.

MR CHAIRMAN: Now, you pro
pose to replace it by ‘'may” . What is 
the advantage of putting “may” in
stead of “shall” ?

SHRI M. S. NAGRA: That is what 
I say. Then the judge has the discre
tion of presumption or not?

SHRI B. IBRAHIM: That is what 
“shall” also.

SHRI M. S. NAGRA: No, “shall”  
has the obligation.

SHRI AMARPROSAD CHAKRA*- 
BORTY: First you said printing and 
publication. Can you impose a ban by 
a legislation on the publication of 
judgement in journals, newspaper! 
because you have maintained excep
tion regarding law journals. But if 
the newspaper publishes, how do you 
restrict it? Under what law? How do 
you propose to impose a ban by legis
lation?

SHRI M. S. NAGRA: Certainly, wt 
can do it. But during the pendency of 
the proceedings, judge can say be
cause you know under Section 327, 
judge can hold in-camera hearing.

SHRI AMARPROSAD CHAKRA
BORTY: My position is that whether 
you can impose a ban whether under 
the articles of the Constitution and 
law, every citizen of the community 
has the right to publish it

MR. CHAIRMAN: You are posing a 
question of constitutional provisions. 
Whether he is aware of all those 
things, I am afraid.

SHRI AMARPROSAD CHAKRA
BORTY: Neatt, regarding the age. 
Child Marriage Act has raised age 
upto 18 years. Do you agree that here 
also the age is to be raised from 16 
to 18 years.

SHRI M. S. NAGRA: I support it.

SHRI AMARPROSAD CHAKRA-, 
BORTY; Then, regarding what do you •
mean by change in the judge? j can
not follow. You have suggested a 
change in the judge in the appreciation 
of the evidence.

SHRI M. S. NAGRA: You are chang. 
ing the judge by amendment. Change 
in the concept of appreciation of evi
dence. Appreciation of evidence under 
the Evidence Act. This is the amend
ment under 111A. Not literally mean.

—I mean the approach of the case 
in appreciation of the evidence, that 
is to be changed. .
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SHRI AMARPROSAD CKAKRA. 

BORTY: Once, the judge is appointed, 
he is conferred the powers by the 
State. Can this committee, by an am
endment, change the approach of the 
case by the judge? ,

SHRI M. S. NAGRA: Not that
Only change in the amendment in the 
Indian Evidence Act—Section 111 A.

SHRI AMARPROSAD CHAKRA- 
B O R T Y : In the Law Commission’s 
84th Report, there are certain questions 
raised. Whether you can put the 
question. That is in 15, you can base 
the veracity. You are not aware of 
that

Now regarding thp word “shall”  if 
somebody suggests discretion will not 
affect by giving “may” . If there is 

'“ shall” definitely there shall be change 
in the* judicial process. But even by 
putting the word “may”, do you think 
that the judge in that case may pre
sume, because most of the words are 
now interpreted in the Interests of 
the case “shall” . Do you suggeet 
deletion of the entire section?

SHRI M. S. NAGRA: No, I do not 
suggest.

SHRI AMARPROSAD CHAKRA^ 
BORTY: Now, I cannot put other
questions because your main evidence 
is limited to some points. ,

MR. CHAIRMAN: What I mean is
by giving the provision 111A, you are 
arming the judge with weapons. 
Therefore, he may change in his 
approach.

SHRi LAL K. ADVANI: One or two 
questions. Firstly, about this—sug
gestion has been made and I am in
clined that the area of the police 
officer need not be conflnd to his own 
area. Take the example of Delhi It 
is quite possible that Chandni Chowk 
official takes her to Daryfe Ganj. The 
same question which has been used 
under Section 370A—in respect of 
taking undue advantage by the police 
officer. That is for sections not amount, 
ing to rape. I think, for rape, regard* 
ing police officer, we use the same 
wording.

SHRI M. S. NAxjrviA. Interrogation 
or recovery of some article, Incrimi
natory thing. I think, it should take 
the same position.

SHRI LAl  K. ADVANI: Secondly, 
about the suggestion of minimum pun. 
ishment. Somehow the whole Bill has 
been conceived on this basis that prov
ing rape is difficult. Is it not that the 
judges have been wanting in giving 
adequate punishment because the di
fficulty lies in proving rape. There
fore, this presumption and all these 
clauses have been introduced. For 
example, I would say, even culpable 
homocide. The punishment prescribed 
is Hfe imprisonment or 10 years. We 
have not come across any judge who 
give punishment till rising of the 
court. The approach of this question 
is in a way deteracting the judiciary 
in not raising whatsoever. If there is 
any evidence of rape has been proved, 
and the punishment has been only one 
month—i do not know of any such 
case. I know most cases where rape 
has been committed but it has not 
been proved and the person goes scot 
free. The whole approach of the Bill 
seems to be that once rape is com
mitted, that guilty person Is punished.

And the other view-point is that if 
you prescribe the minimum punish
ment there is always a tendency on 
the part of the judge to consider the 
circumstances and feel that after all 
he has not been found guilty and all 
that. Again, let him go scot free.

SHRI M. S. NAGRA: I will come
to that Sir. I am of the opinion that 
courts have "Been awarding very leni
ent punishment for serious criifaes 
including the rape. Those punish
ments do not come to light. I f  two 
months’ punishment is given, the ac
cused does not go in for appeal. What 
comes before the nation is only the 
High Court case or the Supreme Court 
case and not moffusil cases. I would 
try to lay hand in two cases. I may 
succeed in finding a case where f°r 
rape, very lenient punishment and 
T will forward it to the Committee.



I personally hold that opinion. What 
is happening in the interior or the 
distance place and the District Judge 
there, I mean, awards punishment of
two months, three months, even rising 
of the court, probation of good 
behaviour. . . .

SHRI M. S. NAGRA: These are
not reported in the Press. They don’t 
appear in the Press. Since you are 
going to introduce punishment lor 
life, otherwise the benefit of doubt 
was given. If it was only 10 years, 
people had been releasing after the 
Judgements have been released for 
favour of 2-3 years. But they are 
rare.

SHRI LAL K. ADVANI: Once we 
put this proviso that provided that the 
court may/ for adequate and special 
reasons to be mentioned in the judge* 
xnent, impose a sentence of imprison, 
ment of either description for a term 
of less than ten years, but not less 
than 3 years, the tendency on the part 
of judges would be that they give 3 
years punishment and, therefore, the 
puxpose for minimum punishment will 
be defeated,

SHRj M. S. NAGRA: Sir, I come
to the Food Adulteration Act. 
In the first amendment, the minimum 
punishment was prescribed and then 
a proviso was made that for special 
reasons, the Judge may award lesser 
punishment Now, again mimimum 
quantum has been prescribed because 
that did not succeed. Again, the Judge 
will find arguments.

SHRIMATI SUSEELA GOPALAN: 
Is it not necessary to give punishment 
Many cases are being acquitted where 
the public prosecutor is taking a stand 
in favour of the accused. That is what 
we have seen. So, if we want to curb 
this, is it not necessary to give maxi
mum punishment.

SHRI M. S. NAGRA: If H is maxi
mum punishment, then it is fixed 
punishment In some cases, maximum 
punishment is deserved, but no 
maximum punishment in all cases. I 
personally don't like that fixed punish, 
ment

SHRI R. K. MHALGI: With regard 
to clause 8 of the Bill, i.e. 111A of the 
Indian Evidence Act, you have stated 
that the word ‘shall* will do more 
harm to the accused. Will you please 
elucidaje your observation?

SHRI M. S. NAGRA: Sir, we art 
leaving to the mercy of any person 
taking revenge. A woman can be 
purchased for alleging anything 
against any police officer, public 
servant or whatever catgeories you 
have mentioned. The police officer in 
the police station deals with bad char* 
acters. A woman can be employed, 
for levelling allegations against any 
police officer, whether he be D.I.G.. 
A.S.I., or Head Constable.

SHRI BAPUSAHEB PARULEfCAR: 
You have given four/five suggestions. 
Now com e to suggestion No. 1. You say 
that the word ‘publish* in Section 228A 
should be defined. Would you give 
reason for the same?

SHRI M. S. NAGRA: I find in the 
proposed amendment that this word 
deserves to be defined, othrewise, it 
will be subject to the matter of court 
adjudication. It will be very  vague. 
In publishing common things, there Is 
common man thinking. Not it is a 
technical word. When you use it 
under some law, this word ‘publiA* 
should be defined. It appears under 
Defamation Act. They are publishing 
oral statements. W o iU d  youlike oral 
statements to make an offence?

Sir while sending such messages 
even through official telegrams, people 
come to read them. They are published 
in the communication system. People 
read them. You send a /telegram, it is 
published.

SHRI LAL K. ADVANI: Thi* !• art 
a public defamation. There is a differ
ence between activities coming hi 
law and pertaining to law that ifM  
official communicates. It is not a defa
mation. If H published then HI* 
a defamation, these w  the pota»
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to be examined by the Law Minister 

to whether the word 'publish1 needs 
to be defined.

If the word includes the identity of 
the victim, the point has to be noted 
for action.

SHRI BAPUSAHEB PARULEKAR: 
Second point is with reference to your 
statement about the printing or publi
cation of the judgement. Do you 
mean to suggest that even in printing 
or publishing judgements, the name of 
the victim should not be stated?

SHRI M. S. NAQRA: It is only high 
court and Supreme Court when the 
trial la over.

SHRI BAPUSAHEB PARULEKAR: 
The judgement of the trial court may

<be published and 8uch publication 
according to you should be protected.

SHRI M. S. NAGRA; 354 can also 
be published a* it is.

SHRI LAL K( ADVANT: So, accord* 
ing to you, the matter can be publish
ed in the Law Report except the name
•f the victim.

SHRI M. S. NAGRA: No. In law 
report, it may give.

SHRI LAL KL ADVANI: But once It 
published...

SHRI BAPUSAHEB PARULEKAR: 
Then about 111A. The word “shall* 
has been used with reference to «some 
of the offences onlv in clause 37(5(2) 
and not 875. Taking into considera
tion, do you feel that the word “shall" 
be retained?

SHRi M. S. NAGRA; MV humble 
suggestion is, it should be substituted 
even for clause 376(2). with the word 
tfray*. Not relevant for sub-clause 
<*) n  is only for T .

MR. CHAIRMAN: I will put only 
one Question. About this publication 
whether you have got in your mind 
about the dignity of a woman or 
otherwise, in prohibiting the publica
tion.

SHRI M. S. NAGRA.* W$ go irres
pective of dignity.

MR. CHAIRMAN; You should also 
view the fact that past record with 
regard to dignity of a woman in this 
connection.

SHRI M. S. NAGRA: Pardon Sir.

MR. CHAIRMAN: When you are
thinking of reputation or dignity of 
the woman, at the same time, you 
should also think of fair trial of the 
accused. How do you consider this 
aspect?

SHRi AMARPROSAD CHAKRA
BORTY: He says, he ha* not gone iato 
It.

MR. CHAIRMAN: O. K. Thank
you very much.

II Government of Punjab, Chandi
garh—spokesmen:

(1) Shri Aftab Singh Bakshi, Law 
Secretary (2) Shri S. V. Singh Supe
rintendent Police Special Branch.
The witness were called in and they 
took their seats.

MR. CHAIRMAN; Before we pro
ceed, may I draw your attention to 
Direction 58 of the Directions by the 
Speaker which reads as follows:

“58. Where witnesses appear be- 
for a Committee to give evidnece, 
the Chairman shall make it clear to 
the witness^ that their evidence 
shall be treated as public and is 
liable to be published, unless they 
speciilcally desire that all or any 
part of the evidence given by them 
i* to be treated as confldenfial. It 
shall however, be explained to the 
witnesses that even though they
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might desire their evidence to be 
treated as confidential such evi
dence if liable to be made available 
to the Members of , Parliament.”

MR. CHAIRMAN: Kindly introduce 
yourself to the Committee.*

SHRI A, S. BAKSHI: I am A. S. 
Bakshi u w  Secretary, Punjab. Pre
viously, I was Session* Judge.

Sir, the first thing, I would like to 
suggest—1 have been a Sessions Judge 
and I have tried so many rape cases. 
One thing, I find is the medical test, 
medical examination of the accused. 
In one particular case, which I tried, 
it was rape and murder. In that case, 
what the doctor did—it was a rape of 
13 year old girl. According to the view 
formed by me as a Court what the 
accused perhaps did was to apply some 
kind of cream or something over the 
glans of penis and the doctor made the 
report that something like smegma 
was present and therefore he did not 
do the rest of the exmination. The 
result was—well I found him guilty 
for murder and convicted him for 
death—But he was not /convinced for 
attempt to rape because the evidence 
was insufficient regarding any proof 
of injury on his glans of penis. Be
cause it was 13 years old girl, rape 
could have been proved. If it had 
been proved medically that there were 
certain abrasions on the glans of 
penis. Then certainly it would have 
been proved that the penetration had 
been there. So, what I would suggest 
Sir, is that in all cases, it must be 
necessary for the doctor to clean the 
glans of penis and examine it thorou
ghly to find out if there are any 
injuries or abrasions on the gv'rts of 
penis. And if he omits to do the job, 
there should be some penalty bceause 
I have seen many cases being acquit
ted because of this—̂ because there is 
no jnroper examination of the accused 
to find tf there are certain abrasions 
or injury marks on the person of the

accused. This is a great piece of 
evidence that he has indulged in this 
act and therefore this is most impor
tant to examine the private parts of 
the accused. Generally, what the* 
doctors do—̂ they simply say that he 
is capable of committing intercourse.

SHRi AMARPROSAD CHAKRA- 
BORTY: On which provision of this 
amendment you are speaking,

SHRI A. S. BAKSHI; Generally, I 
am told that I have to give my sug
gestions.

Sir, I have some past experience. 
Therefore, j thought fit to place before 
the Hon’ble Committee. This is one 
thing Sir. So, what I would suggest 
is, it should be made incumbent- 
necessary—for the doctor to examine 
the private parts of the accused closely 
and make a report definite as to whe- * 
ther there is any injury on the private 
part or not.

MR. CHAIRMAN: You mean that in 
cases of post-mortem of body, certain 
doctors are not examining the injury 
internally Or externally.

SHRI A. S. BAfKSHT: They general
ly examine the accused medically and 
opine that he is capable of perfoijminfc 
serual intercourse. This oart of the 
duty of th« doctor as suggested by 
me i<? not the requirement of the law. 
As a Sessions Judge. I have been 
giving instructions to the Civil Sur
geons to a«k the doctor to make this 
retort definitely But this is not being 
implemented bceause there i8 no law 
to maVn it incumbent On the doctor 
to do this. T îere is thus a lacuna In 
the law. It should be made incum
bent for him to examine the private 
Twrto of the accused snd make a

r * w t  a« to whether there is 
ir»*nrv or not, on the private parts of 
th® * reused.

A S. BAKSHI: This is »
lawta *r» the law. It should be 
î mrmh^nt on *he person exattitniftg 
the orirate parts of the accused that
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h* should make a definite report, 
whether he has seen any injury on it 
or not,

. ME. CHAIRMAN: If it is disclosed 
by the police officer that it is a rape 
case, then a doctor should have certain 
directions.

SHRI A. S. BAKSHI: In rape cases, 
firstly, the girl is examined medically 
by a lady doctor and when that girl is 
examined, the accused is also required 
to be examined medically and a report 
is to be submitted. This is a part of 
the evidence which influences the 
court to a great extent. If the injuries 
are found on the private part of the 
accused, it means there has been resis. 
tance For example, a girl ha8 been 
raped for the first time, there are 
supposed to be abrasions on the pri
vate parts of the girl, as also the 
Abused.

MR. CHAIRMAN: So far as the 
internal examination is concerned, I 
presume that everything is expected 
to be done by the doctor.

SHRI A. S. BAKSHI: That is why I 
say medical examinations are not 
thorough and proper. I sentenced a 
man to death for murder and rape. 
But he got lighter sentence because of 
that report of the doctor. The doctor 
did not examine the accused proprely. 
It was 13 years old girl and there 
feu*ht to have b*en injuries or abra- 

on the private parts of the 
accused.

MR. CHAIRMAN: Whether that
judgment was challenged in the High 
Court or Supreme Court?

SHRI A. S. BAKSHI; There is a 
lacuna in the medical report, it was 
therefore, only considered as an
attempt and the accused got lighter 
sentence. This is my personal expert- 
l*nce as a court.

1 wouW «“****, ®r, about the 
consent, and evidence regarding her

(i.e. prosecutrix) previous affairs or 
intercourse with the accused or with 
other persons. In thij respect, 1 would 
submit that there should be some kind 
of distinction in different kinds of 
cases. All rape cases should not be 
taken alike. Distinction should be 
made of rape case8 in which the girl 
has been assaulted for *the first time. 
Generally, lady doctors make a report 
whether the girl was used to sexual 
intercourse or otherwise if the assault 
has been made for the first lime this 
kind of opinion of the doctoc is 
possible after examining the private 
parts of the girl. If there is evidence 
of fresh rupture of hymn the court 
can infer that girl ha8 been molested 
for the first time. Here, of course, 
question of consent or no-consent otf a 
minor girl should not be considered 
material. The accused should not even 
be allowed tD ask questions regarding 
her previous affairs. This is the first 
time that she has been assaulted and 
in such cases neither consent of a 
minor girl nor any question regarding 
her Drevioug affairs either with the 
accused or with anv oth*r person 
should be allowed to be asked. Now, 
thero is another case in which the 
doctor renort* that she ha8 had pre
vious e«xual affairs; she is used to 
sevual intercourse, in that case, the 
accused may be permitted to ask this 

regarding his orevlOus affairs 
w  *nd not regarding h*r affairs 

with the third nfrsons. I would like 
to m*Vo three different compartments, 
Sir In other ca«ep also, the discretion 
should b« Ipft to tho court to permit 
th* Denison to nut questions regarding 
h*r nrevinue affairs. But. I feel that 
w* c«n safely out down In law that no 

regarding previous affairs 
should bo allowed to be ask*d in the 
cotrrt h***use it is *mbarrassing to the 
ladv Even if she is a prostitute, 
nobodv has got the right to violate 
hftr nertton without he** consent. 
TH^refbre the court should not allow 
such <yu»*tion8 U  be asked bv lawyers.
I have the experience as a Sessions 

and find that generally the 
lawyers cook up & coin imaginary
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stories for purposes of cross exami
nation. Sir, I have experience of 30 
years in the courts, I have tried rape 
cases for the last 13 years. I don't 
want to cast aspersions on the lawyers. 
It is their duty to demolish the 
evidence by impeaching the credit of 
the witness. T h ey  pick up imaginary 
stories, like you had affairs with such 
and such person etc. The girl i* 
embarrassing. The girl cannot answer 
“yes or no” . She is generally dumb* 
founded and the lawyers ask the court 
to raise the presumption against her 
because she is not giving any answer. 
And because of her demeanour, the 
courts are biased that there must be 
some truth in it

MR. CHAIRMAN: As a Judge you 
have delivered some judgments. They 
have been given powers. Why are 
they not preventing irrelevant ques
tions?

SHRI A, S. BAKSHi; Sir, some 
Judges ere doing their duty while 
others not (in the sense that they are 
not preventing irrelevant questions 
being asked).

SHRIMATI SUSEELA GOPALAN; 
I can give you so many judgements in 
which the accused have been allowed 
to ask such questions.

SHRI A. S. BAKSHI: This is the
right of the accused to ask. We still 
give him this right. There are two 
stages in the Criminal Procedure Code. 
First is the conviction and then the 
sentence. Under the law. we allow 
the accused to lead evidence which 
might go to reduce his sentence.

SHRI A. S. BAKSHI: I suggest Sir, 
that it is at that stage after conviction 
and at the stage of sentence that he 
mav be allowed to adduce anv amount 
of evidence regarding her previous 
affairs. This is only in those oases 
where it has been found that she had 
previous affairs or she was used to 
previouq sexual intercourse. Not in 
cases where it i* found that 1t is for 
the flr«t tim* she was moW+ed. no 
question regarding her previous affairs 
should be allowed to be asked.

SHRIMATI SUSEELA GOPALAN* 
If a married girl is molested, then 
what is the remedy?

SHRI A. S. BAKSHI: There also, no 
question should be allowed to be asked 
regarding her previous affairs during 
the initial trial. But at the time of 
sentence the accused may lead defence 
and prove that she has had affairs with 
other persons also. Then the court has 
got discretion to give him a lenient 
sentence in regard to that. Once it i* 
established that she has been raped 
whether married whether prostitute 
Or girl who has had previous affairs. 
If the evidence established that she 
had been molested then he must be 
convicted. Thereafter, at the time of 
giving sentence, the court has another 
power given in the Cr.P.C. to hear 
evidence of circumstances which may 
mitigate the offence. It is at that 
time, the accused may be heard and 
he may be allowed to lead evidence, 
regarding her previous affairs.

Regarding her previous affairs, that 
she has had previous affairs, if the 
evidence is allowed to come at earlier 
stage, the court is bound to be biased. 
As I sometime observed, the lawyers 
sometime cook up stories for cross 
examination and embarrass the vic
tim. The victims do not have that 
much experience to go into the wit
ness box and face such kind of 
cross examination.

(
MR. CHAIRMAN: You know evi

dence Act in 146, that is right given 
to the party to cross-examine. Then, 
it is the duty of the counsel to shake 
the credit of the lady or the repu
tation of the ladv or the character to 
discredit evidence So, if you restrict 
this way according to vour nwn state
ment the cross-examination, as the 
presiding - officer to allow relevant 
questions.

SHRI A S. BAKSHI: Then Sir, ... 
the lady will be taken aback, when 
she is asked such embarrassing ques
tions with cooked up stories. That is 
why I make these suggestions.
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SHRI BAPUSAHEB PARULEKAR: 

Mr. Chairman Sir, I now draw your 
attention to Section 155(4) of the 
Evidence Act which directly deals 
with the matter of rape. I am reading 
“Impeaching credit of witness” .

The credit of a witness may be im
peached in the following ways by the 
adverse party, or, with the consent of 
the Court, by th  ̂ party who calls 
him:— 'fj)

155(4) When a man is prosecuted
for rape or an attempt to ravish, it
may be shown that the prosecutrix
was of generally immoral character.
SHRI A. S. BAKSHI: This i3 the 

law, at present.
SHRI BAPUSAHEB PARULEKAR: 

You want to deal this under clause
(2) of Section 155.

SHRI A. S. BAKSHI: As far as the 
raw is concerned, it is correct. It is  
very much there. •

SHRi BAPUSAHEB PARULEKAR: 
I want to know whether Section 155(2) 
should be asserted.

SHRI A. S. BAKSHI: This is my 
suggestion that some kind of amend
ment on this law should be made.

MR. CHAIRMAN: Very kind of you 
in giving very good information. You 
come to next point.

SHRI A. S. BAIKSHI: Then, I have 
to suggest. As regards gang rape, my 

Reeling is that rape by more than one 
person should be considered as gang 
rape. If there is one man and the 
woman, woman is slightly bold, she 
will have the will to resist. But when 
there are two men she will lofle the 
will to resist.

MR. CHAIRMAN: Why tjds inten
tion is there?

SHRI A. S. BAKSHI: If there are 
more than one person—three person 
ŝ considered a8 gang. But my feeling

LS—4.

is two ig enough, or more than on# 
person should be considered a8 gang 
rape This is my submission. Because 
when there are more than one person, 
the woman will have a feeling of 
helplessness.

MR. CHAIRMAN: What is your
apprehension? Why there should not. 
be more than two? What will be the 
danger in making it three?

SHRI A. S. BAKSHI: Three and 
two. There is no difference between 
two and three. But there is * differ
ence between one and two. A woman 
can resist a single man, despite the 
fear which i$ there. But when there 
are two persons standing in front of 
her, she gets a feeling that she cannot 
do anything. Therefore, j  say, more 
than one person should constitute "a 
gang rape".

MR. CHAIRMAN: Yes, next.
SHRI A. S. BAKSHI: Sir, I was sur

prised about this sentence in custo
dial rape—Punishment to persons who 
had the custody of woman. According 
to the Bill—376A says—'Whoever,
being a public servant, takes undue 
advantage of his official position and 
seduces any woman, who is in his 
custody as such public servant or in 
the custody of a public servant sub
ordinate to him, to have sexual inter
coms with him---- not amounting to
the offence of rape, shall be punished 
with imprisonment of either descrip
tion for a term which may extend to 
five years, and shall also be liable to 
fine.”

Similarly, there are other similar 
cases in which punishment of 5 years 
is given. M y feeling is that in case of 
custodial violation of a person 
of a lady—well she is already 
under his control. For exam
ple, a woman has been ®r" 
rested b y  a police officer and she is 
already under him and her will i& 
dominated b y  the officer and he is in 
a position to dictate termg to her. I 
think, this position is much more 
serious than an ordinary. Why there
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is being given a lenency in sentence of 
only 5 years when others are given 
more. Here, custodial offence in which 
case, it should be more. It should be 
more deterrent. Persons having* 
custody of women should be deterred 
from entering any ideas in their mind 
that they can have intercourse with 
her because she ie already under their 
control and under their domination. 
They can bring about her consent in 
no time by giving a small incentive of 
this kind Or that

MR. CHAIRMAN: Yes.

SHRi A. S. BAKSHI; Then Sir, this 
one provision in this Section 376 
Explanation 2 which says, a woman 
living separately from her husband 
under a decree of judicial separation 
shall be deemed not to be his wife for 
the purpose of this section. It means, 
during the period of judicial separa
tion, if he approaches her and some
how manages to have intercourse with 
her, this will be rape.

Sir, it i8 not the intention of law. 
Under the Hindu Marriage Act( the 
courts are always directed to bring 
about reconciliation between the 
parties. Now, as a District St Sessions 
Judge, I have found and 
I have brought about many unions 
after long separations.

Here we are preventing that. It is 
not a legal divorce. Till a degree of 
divorce is passed after judicial separa
tion it does not become a divorce and 
during the period it can be possible 
that a man somehow approaches his 
wife and has inter-course with her, 
and thereafter the estragement ends 
and they are reconciled. They can re
concile themselves and live together 
and now we are ending that by legis
lating that they will not be man and 
wife. We are preventing that possi
bility of reconsilation.

MR. CHAIRMAN: In how many
cases you have succeeded?

SHRI A. S. BAKSHI: At least in 
flve/slx cases after 10 years separa
tion. Later on, they came to me and 
touched my feet and said; “You are our 
God.” I told him to take her to cine
ma, to some holiday home or some 
other tourist resort and keeo her with 
him. He did and after 7 days toth 
of them came and touched my feet 
and said, “You are our God.” 
Sometimes, parents are interfering 
into their lives and other affairs and 
as a result they are not coming to 
recencilation. Chances are there of 
their coming together. Therefore, we 
are barring that one single chance 
which they might have.

MR. CHAIRMAN: Some legal ex
perts say when you pass a decree for 
judicial separation after the appli
cation, then the relationship between 
them as husband and wife does 
exist.

SHRI A. S. BAKSHI: It is suspend-,' 
ed, Sir* It is only a after the divorce 
decree is passed that this relationship 
does not exist.

MR. CHAIRMAN: There is a pro
vision of “whoever” in these Sec
tions. What is your submission in that?

SHRI A. S. BAKSHI: Sir, instead 
of “whoever”, it should be “any 
adult” . This is my submission. Some
times, girls are very clever, for exam
ple 16 years old girls. A few days 
back, a girl took my telephone No. 
from the Directory and just gave a 
ring. My servant spoke. She asked I 
Ts there any boy”. He told about my 
sons being there. One was studying 
in Engineering. Next day, she asked 
for the Engineer. Then she asked 
“Can I talk to you on telephone.” 
She then started talking. Then, some
times at 10.30 we went to bed, they 
were talking on telephone. And I 
thought one thing can lead to others. 
My 8on8 are minor. So, I am giving 
you personal examples. A girl some
times says to a boy, “You come and 
meet me at some place.” I think there 
is a certain percentage of cases where 
the women led the men to a certain



situation. When she was caught red 
handed, she raised hue and cry that 

r she has been raped. Therefore, I 
made those three categories of con
sent. Now, here is a case, both boys 
and girls are very young. She is 
under 16 years while the boy is 17 J 
years. By telephoning she calls him 
to meet her near such and such point 
and then where they are seen she 
raises hue and cry and says, “He has 
touched and molested me.” Now ac
cording to the law, her consent does 
not mean anything because she is 
under 16 years. The boy has no 
defence. She asked him on phone to 
come and meet and lead him on to kiss 
her. So, here I would say it should 
be “any adult” instead of "whoever” .

The lady doctor examines the case 
and she sometimes writes, she is used 
to sexual intercourse. Generally, she 
iwrites that the fingers are introduced 

Tvery easily. She is of the opinion that 
she is used to sexual intercourse pre
viously. I want to make a definite dis
tinction that wherever there is the 
first aet of rape of a minor girl neither 
consent nor that question of her 
previous affairs should be allowed to 
be asked.

SHRI BAPUSAHEB PARULEKAR: 
Do you want to suggest that there 
should be a distinction between the 
first rape, second rape and third rape. 
Is it necessary?

• SHRI A. S. BAKSHI: Sir, in cases 
^.where a medical report says that she 

is used to previous sexual intercourse, 
then, of course, the accused might be 
allowed to ask questions regarding 
her affairs with him alone and not 
with other person. This is the second 
category. The third category is 
that no question about any third per
son's affairs with her be allowed be
cause of imaginary stories that are 
put to girls. This may be brought at 
the time of sentence and at that stage 
he may be allowed to lead all kinds 
M  evidence regarding her previous 
Itffairs, and then the court should be 
given discretion to give lenient sen

tence that she had previous affairs 
and she might be a loose character 
girl.

SHRI AMARPROSAD CHAKRA
BORTY: Whether this law, as at pre
sent it is, will be sufficient to protect 
the girls? What is your suggestion?

SHRI A. S. BAKSHI: There is one 
thing. I would make a suggestion Sir 
That this problem of eve-teasing, in 
my view, this is because of these 
movies. Every day what happens a 
movie starts like this. A boy and a 
girl studying in the college. The girl 
is going home. The hero comes on 
her way, appears and holds her hand, 
shouts at hey and say* all sort3 of non
sense things. And then, later, he 
sings and dances and finally he em
braces her, touches her and then he 
gets away with her, and also gets the 
girl.

Young boys get an impression, 
wrong impression in their mirei that 
this is permitted by law. This is per
mitted by society. We can also do 
this, we can also tease a girl and she 
will eventually become theirs. Sir, 
this is a very very serious thing and 
this should be stopped and nipped in 
the bud. There should be censorship 
and then there should be no such 
showing of any boy barring the way 
of the girl, and misbehaving with her. 
And secondly, I would say, there 
should be compulsory education of 
these youngsters to tell them what ia 
the law on the subject. They should 
be told—her consent or no consent—it 
is not the question—you cannot touch 
her. Violation of modesty can hap
pen by ® single touch of “©bunny” . 
This is the law under Section 364 
The girl is 16. Modesty is outraged.

MR. CHAIRMAN: But Shri Hidaya- 
tuTlah Justice, when he was Supreme 
Court Judge, it was decided under 
364, reaction of a lady i$ necessary.

SHRI A. S. BAKSHI: This If
according to the present law. This la 
according to the judicial decisions. 
What I want is that the law should 
be made. We should nip the evil In 
the bud.
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SHRI AMARPROSAD CHAKRA- 

BORTY: Section 509 of IPC is there 
to attract these things. Thig can be 
done by censoring the cinema.

SHRI A. S. BAKSHI: This should 
not be shown in the picture because 
youngsters would get a wrong idea 
about the legal position. The young
sters do not know law. A boy goes 
to the college or high school. He 
should be told what is the law—if you 
bar the way of the girl, If you touch 
her, if you hold her chunny—this, 
sometimes, can be interpreted as vio
lation of the modesty. India woman’s 
modesty is much more greater than 
the foreign woman. Despite some 
decision in the court, yet this is one 
way how we can check this kind of 
behaviour coming from the boys. 
Everywhere we hear eve-teasing pro
blems and all these things.

MR. CHAIRMAN; Yes, we follow. 
Next.

SHRI LAL K. ADVANI: You give 
a concise answer to this. It .seems 
that when you refer the public ser
vants—376A, and let us say that you 
quoted public servant taking undue 
advantage of his position etc., and five 
years is too little. The practice is 
that in the present provision, so far 
as rape is concerned, being a public 
servant takes advantage of his official 
'position, and commits rape on a wo
man, he is liable to be punished for 
10 years. It is only in 376A where an 
act of a seduction not amount, to rape.

SHRI A. S. BAKSHI: That is if she 
has given her consent, what I am say
ing is, it is very easy to get her con
sent. She is in such a position that 
she is too willing to give her consent. 
She is in the custody of the police 
officer or she is in the institution. She 
is slightly mentally deranged and is 
kept in the institution.

SHRI S. W. DHABE: Not amount 
to rape—consent or no consent.

SHRI LAL K. ADVANI: Mentally 
deranged etc., and if she is forced to

give consent because of intimidation 
'and all that that is covered by the 
earlier one.

SHRI A. S. BAKSHI: My reading 
of this Section is—not amounting to 
rape—she has given her consent and 
it is not amounting to rape—It merely 
amounts to intercourse. This is my 
humble view Sir.

SHRI BAPUSAHEB PARULEKAR: 
You must have conducted many rape 
cases. How many ended in convic
tion and how many ended in acquit
tal?

SHRI A, S. BAKSHI: I am a con
victing judge. I am known to be a 
convicting judge. I try to find out 
every piece of evidence on the file to 
make the conviction. I can boast to 
this, well more than 95 to 96 per cent '̂ 
of my judgements have stood in the • 
High Court.

Therefore, with the present system 
of law there would be fewer number 
of convictions and the accused per
sons would go scot free. Well, I do 
not want to make any distinction 
between judges from Jats or other 
farming communities in our country 
side. Some community, say, Jats, or 
others big landlords they think they 
are privileged persons and these 
chamar or harijan girls going about 
doing menial works can be taken at 
will. While going into field to serve 
food or cut some grass or do menial 
job, sort of molest them and commit 
rape on them. And they consider it 
an ordinary matter of right for them 
and of no consequence to the harijan 
girl. If a person from that community 
is a judge, he would consider it as 
ordinary offence unless it happens 
with his daughter. He would take it 
very lightly. I have known cases 
where they have been releasing on 
probation. They have been given very 
lenient sentence of one year-tv*p 
years and letting thtfm oil. '
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SHRI BAPUSAHEB PARULEKAR: 

Coming to Explanation 1 under 376
(2 )-

“ Where a woman is raped by two 
or more persons acting in further
ance of their common intention...

Supposing, there are three. Accord
ing to the present section all the 
three must prove to have committed 
the rape. Then only, the section is 
applicable. If one commits rape and 
two watches, it would not be gang 
rape according to you?

SHRI A. S. BAKSHI: No Sir. Ac
cording to my impression, this section 
would apply if one or two persons 
standing thereby to embolden him 
to commit the rape. If an accused is 
accompanied by persons, he gets 
emboldened and commits the crime.

SHRI BAPUSAHEB PARULEKAR: 
<Where a woman is raped by three— 
that means...

SHRI A. S. BAKSHI: We have to 
put gome new words here. “When 
more than one person is involved” 
like that.

SHRIMATI SUSEELA GOPALAN: 
I would like to know whether it is 
necessary to include these police 
officers only in this category*—land 
lords also take advantage?

SHRI A. S. BAKSHI: In fact, I pro
posed at the time of meeting, there 
should be other categories also for 

^example, teachers, lawyerg and clients 
also. So many other categories wher
ever there is fiduciary relationship is 
there and the person is in a position 
to dominate the will of the woman.

SHRI AMARPROSAD CHAKRA
BORTY: Mr. Bakshi, one thing, I
fthink the crime towards wife. Would 
you agree that these laws do not stand 
on the way for implementation of 
reconciliation of the Hindu Marriage 
Act. But you have said that this will 
stand on her way. You think so. But 

is a separate section by rule. It 
*s not contradictory to the law.

SHRI A. S. BAKSHI: The momer* 
he has intercourse with her, it will be 
rape. This is in the definition of the 
rape itself. They are not man and 
wife.

Stfftl AMARPROSAD CHAKRA
BORTY: Regarding the eve-teasing, I 
think you have gone through Section 
509 of the IP.C. Is it not sufficient 
to bring them to book?

SHRI A. S. BAKSHI: I have sug
gested the ways and means to nip the 
evil in the bud.

MR. CHAIRMAN: He felt, it is not 
sufficient and therefore he added.

SHRI AMARPROSAD CHAKRA
BORTY: I think, he has not come 
across 509.

SHRI A. S. BAKSHI: I said, they 
did one thing...

SHRI AMARPROSAD CHAKRA
BORTY: You said in the first about 
rape section. How would you define?

SHRI A. S. BAKSHI: I think this 
amendment is sought to be brought 
about because it was thought that the 
law, as it is at present, is not suffi
cient to protect them.

SHRI AMARPROSAD CHAKRA
BORTY: You have not made any sug
gestion.

SHRI A. S. BAKSHI: Regarding the 
first case, thfere should not be any 
defence.

SHRI AMARPROSAD CHAKRA
BORTY: I think the Government ha# 
submitted a memorandum and you 
have seen that, but your personal 
opinion vary.

SHRI A. S. BAKSHI: Sir, with
your permission, these are my views. 
I have been asked to speak openly 
and generally to give my suggestion.

SHRI K. ARJUNAN: They want to 
molest young boys and not adults. 
They prefer the boys who are econo
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mically good. If there is an offence 
under Section 354A then we are ex
empting dll the adults under Section 
356.

SHRI A. S, BAKSHI: Sir, it is re
garding Section 354. I want to sub
stitute the word “Any adult” for the 
word “whoever”. This is to protect 
Siinor boys.

SHRI K. ARJUNAN: In the offence, 
the Government servants are going to 
have two punishments. One, they are 
going to lose their jobs and, secondly, 
they are going to get punishment by 
the court. All the Government ser
vants and other public servants of 
different categories are equal before 
law. All the citizens are equal 
before the law.

SHRI A. S. BAKSHI: I want to
emphasise that he is misusing his offi
cial position to bring about the consent 
of the girl who is in his custody. It 
is a misuse of the official position. If 
by misusing an official position, he 
gets even one penny, it i8 a corrupt 
practice. Now he has committed two 
offences. Firstly, he has misused his 
official position to bring about her 
consent. Secndly, he has committed 
a rape. Therefore, his punishment 
should be as much as in cases of gang 
rape.

SHRI S. W. DHABE: I would like 
to know from you about Section 375, 
clause seven, page 2, w hich says “W ith 
or without her consent, when she is 
under sixteen yearj of age” Under 
the Child Marriage Act, will it be 
proper to raise the age of 16 years 
to that of 18 years. Would you like 
16 years to be retained or it should be 
made 13 years.

SHRI A. S. BAKSHI; 1 would like 
18 years.

SHRI S. W. DHABE: With refe
rence to the Law Commission recom
mendations which we had sent to you, 
your Government has given a com
ment saying that under Section 375 
there was no need to change the defi
nition with regard to definition in 
Section 90. I would like to know 
from you about Section 375 whether

there is any difference between the 
clause third and clause fifth? Section 
90 says that a consent which is ob
tained by putting under fear of death 
or injury or under .misconception of 
fact, is not a consent. Now these are 
provided there. This is much broad
er which says fear of injury—not 
only put to death.

SHRI S. W. DHABE: thirdly and 
Fifthly under 375. ft i$ good—it is a 
parameter.

SHRI A. S. BAKSHI: What I mean 
to submit is, it is already covered 
under the Sections. But there is no 
harm to put under this section 375. 
Under section 90, it is already covered.

SHRI S. W. DHABE: Will it be 
better to put it here?

SHRI A. S. BAKSHI: Yes Sir- ThU 
view, I have already given. "

SHRI S. W. DHABE: Lastly, under 
Section 376 proviso. The power i* 
given to the court to reduce the sen
tence from 7 years for reasons to be 
recorded by the judge. 11)0 power 
should be there or not?

SHRI A. S. BAKSHI: This should 
also be there, becuse the court should 
have this discretion.

SHRI S. W. DHABE: Whether it is 
likely to be misused?

SHRI A. S. BAKSHI: Of course, V 
some kind of misuse, anyway cannot 
be checked. But Courts should be 
empowered to use the discretion.

SHRIMATI SUSEELA GOPALAN: 
We would like your view on ^ecial 
court for trial of offences or presid
ed by a woman judge.

SHRI A. S. BAKSHI: Because,
there are not many women judges 
at present. There is no harm. Men 
also do justice.
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Well, we have all the regard for 

the womanhood and there i» no ques
tion of saying that the trial by man 
would be a sort o f biased.

SHRI S. W. DHABE: Special court 
and you say women judges. As it 
has been provided in the section triai 
in-camera, is It good?

SHRIMATI SUSEELA GOP ALAN: 
There is a demand from the women 
organisation^ that women should not 
be arrested after 9 o ’clock and if at all 
arrested there should be some safe- 
gaurds.

SHRI A. S. BAKSHI: I have already 
suggested this. Firstly, if it is not a 
crime punishable, with life imprison
ment, they should be released on per
sonal bond. This is my suggestion. 
And if it is an offence under which 
it is punishable for life imprisonment 
then she must be brought before the 
Magistrate within six hours.

Then arrest, not “5‘o’clock,” it 
should be “after sun set”—.that there 
should be no arrest.

We have provided about interroga
tion, in the dwelling place. But we 
have to consider the cases where 
woman is living in the dwelling 
place... If she is a single woman, she 
should not be interrogated alone. 
There must be some person, her re
lation or some lady member. In 
cases where she is living alone, not 
with any other member of the family, 
in those cases, the police officer 
should not be allowed to interrogate 
her singly.

MR. CHAIRMAN; Thank you very 
much.

SHRI S. V. SINGH: Most of the 
points from legal point of view, our 
Legal Remember has covered. I 
had a few suggestions. With 
your permission—one was about 
the trial in courts. As one of our 
Hon’ble Members of the Committee 
suggested about special courts. Every
where in the country, this is taken in 
a routine manner and there is a lot 
of delay and lot of pleasure Is brought 
on her-prosecutrix—to rely on her

statement and the case ends in acquit
tal. So, the suggestion of having a 
special court, if we consider it as a 
grave crime, we must have a special 
court so that this crime is curbed 
more effectively and the delay if 
avoided.

Secondly, Sir, the onus of proof, 
according to the present legal norm, is 
on the prosecutrix and has to be 
proved that the crime is established 
beyond all reasonable doubt. But in 
the crime of this nature, it should be 
on the accused to prove that he is 
innocent. The presumption should go 
against the accused. In any case, it 
is not just the deposition of the pro
secutrix which will decide the case. 
Prima-faci#, a case has to be made 
out when it i$ put to the court. And 
my experience of about 15 years in 
the police, I feel that these false cases 
of age etc. are very very rare. There 
are circumstances, and prima-facie 
case has to be made out before FIR, 
before put to the court. Whatever 
crime is reported in this categorj 
mostly there are two cases. Because 
under the circumstances as such, 
Harijan women going to the 
fields and the land lords or 
their children catch hold of them. 
Now, there is no evidence. There is 
no eye witness. How can there be a 
witness? So, the onus of proof should 
be upon the accused. This has been 
done in some of the economic offences 
and I feel this will be good, if it is 
introduced here rilso.

Sir, we have seen some difficulty 
regarding lack of women police. We 
should have more senior women 
police. Now we have some women 
constables. If we can have senior 
police officers, we can" transfer it to 
the custody of the women police offi
cers. Then the complaint pf assault 
on woman in police custody will be 
much less than what it is. So, that is 
my suggestion, if the Government cf 
India could direct the State Govern
ments to have more women police 
and senior women police officers. They 
can be very useful in offences of this 
nature, and in some other duties and 
office work.
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(The witnesses then withdrew)

And these are the three suggestions, 
that I wanted to make.

SHRI BAPUSAHEB PARULEKAR: 
Will you please give the statistics of 
such offences in your State in last
3 years?

SHRI S. V. SINGH: Run about 100 
—less than 100. In 1980, it was 78, in 
1979, it was 84 and in 1978, it was 91*
( Interruption)

The percentage of detection is al
most 100 per cent.

All these cases were worked out 
except a few. When they were regis
tered, when they were sent to court, 
their convictions and all these things,
I have not got with me. But this is 
a misleading figure in the sense that 
many cases are not reported.

SHRI LAL K. ADVANI: In the
present legal system, persons can be 
brought to book and they can be con
victed. In that sense I am asking out 
of how many challans, how many have 
been convicted.

SHRI S. V. SINGH: Sir, I don't
know the figures. Actually, I wanted 
to collect these figures. But, these 
were not readily available.
SHRIMATI MOHSIFA KIDWAI :

fa 100 VS* WTTir
fair I $  TJ% grpfiTT f  f*

ITT TTfrirT *  |  . .

%?TK
wujnmr*ft g tfrfi art 
*W*T I -----  *

SHRI 8 . V. SINGH: Mostly, these 
cases are in the rural areas. In police 
custody, there are a very few eases. 
Generally, they come in newspapers. 
You might have read about Bhatinda 
Within a week, women come with an
other statement. I feel there are 
pressure*- Some money passes through

hands. She gives an affidavit that I 
was not raped. Women are very poor 
and helpless.

SHRI AMARPROSAD CHAKRA
BORTY: How many cases have been 
convicted?

SHRI S. V. SINGH: Sir, I will send 
thig information.

SHRI AMARPROSAD CHAKRA
BORTY: Have you got any statistics?

SHRI S. V. SINGH: We cannot have 
statistics. I can cite an example. In 
a case which I have investigated, a 
woman was raped by her brother-in- 
law when her husband was away. 
When he came to know about it, he 
murdered his brother. Likewise, a girl 
was gang raped. She was with her 
boy friend. Some Harijans were pass
ing that way. They attacked and 
raped the girl. The parent® of the \ 
girl narrated the whole story. They 
said that we want a case of robbery 
against the registration because some 
robbery was also committed in that 
area. So, they registered a case of 
robbery.

SHRI AMARPROSAD CHAKRA
BORTY; How many cases are com
mitted in the State of Punjab?

SHRI S. V. SINGH: Only a few.

SHRI S. W. DHABE: What is the 
time taken in the trial of these rape 
cases?

SHRI S. V. SINGH: The court takes 
these cases like any other cases. Some
times, it is very speedy and some
times it is slow.

SHRI S. W. DHABE: I want to
know the period.

SHRI S. V. SINGH: Two to three 
years. Dilly-dallying tactics of the 
lawyers come in the way.

(The witnesses then withdrew)
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lll—*Govemment of Haryana, Chandi
garh spokesmen:

1. Shri L. C. Gupta, Home Secre
tary,

2. Shri B. S. Yadav, Legal Re
membrancer;

3. Shri Manmohan Singh, I.G . 
Police.
(The witnesses were called in and 

they took their seats) .
MR. CHAIRMAN; Before we pro

ceed, may I draw your attention to 
Direction 58 of the Directions by the 
Speaker which reads as follows:

“58. Where witnesses appear 
before a Committee to give evidence, 
the Chairman shall make it clear 
to the witnesses that their evidence 
shall be treated as public and is

r liable to be published, unless they 
specifically desire that all or any 
part of the evidence given by them 
is to be treated as confidential. It 
shall however, be explained to the 
witnesses that even though they 
might desire their evidence to be 
treated as confidential such evidence 
is liable to be made available to the 
Members of Parliament.”

SHRI L. C. GUPTA: Sir, we went 
through the provisions of the Bill. In 
fact, I had an occasion to participate 
in a meeting in New Delhi also last 

, year when this matter wag dis
cussed with the Home Secretary and 

Caw Secretary, we, generally, agree 
that the various pit>visions how incor
porated in the Bill are necessary. In 
fact we have certain objections. I 
have some of them which do not know 
figure in this Bill. To start with, I 
will give a few points. Regarding 
Section 375, the second clause reads 
“without her free and voluntary 
ctmsent” ; the fourth clause reads 
“With hep cdhsent, when the man 
knows that he is not her husband, and 
that her consent is given because she 
tfeUeves that he is another mefb. to 
whom she is or believes herself to be 

\

lawfully married", and according to 
fifth clause when her consent is given 
under a miscdiception of fact and 
according to sixth clause, with her 
consent, when, at the time of giving 
such copsent, by reascfti of unsound
ness of mind or intoxication of the 
administration by him ahy stupefying 
Or unwholesome substance.

Sir, when we say voluntary 
consent, just perhaps, it includes 
the possibility of any miscon
ception of facts or any irttoxicant 
case, because any intoxicant adminis
tered or if there is a misconception, in 
that case it is perhaps not a free and 
voluntary consent. So, where this 
elaboration has come in. Fifthly, this 
clause is absolutely necessary. This 
is one thing which I want to make.

Sir, the general point I would like 
to make is we have to keep fti mind 
whereas one is that the law should 
be such that it adequately deals with 
the -children. On the other hand. I 
myself being a Magistrate for long 
time back, we had also taken into ac
count lot of callousness and we have 
to see that 90me People are not un
necessarily harassed. For instance, I 
was a Magistrate back in 1959. I 
had dealt with two or three rape cases 
in which all those cases what we could 
understand from the evidence was 
that it was really a case of consent 
and it was a case where the girl and 
boy were found out by the village 
folk afrid the family members. They 
did not agree—they were not in agree
ment in what the boy and girl were 
doing. That i* what the case came 
out and fa those cases also, the ques
tion of age, I would say, came and 
one of the things which was brought 
up was the girl was below the age trf 
consent. I found regarding the age, 
there is no hard and fast rule—you 
cannot scientifically say what is the 
age. It is the evid^ice, circumstantial 
evidence and the evidence of the lady 
doctor and so on. So, we have also 
to very carefully consider that any 
amendment which we make does not 
also become an instrument of black*
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mail. These are the two considera
tions, we have to see that the law has 
to be adequate. And then the law as 
such cafanot be implemented, and this 
is the one side.

On the other side, we have to see 
that people do not misuse the law 
for their own purposes. So taking that 
into account, we are wondering whe
ther free and voluntary consent would 
be there. In that context, I would also 
like to say that law should not be 
weak. But at the same time if the 
law is too detaile/d, then the lawyers 
find a small thing there and it is 
very difficult to secure a convictiofci. 
For instance, in the earlier amendment 
which was considered at Delhi, there 
was a lot of details about which are 
omitted now. I thftik, it is a step in 
the right direction. So, particularly, 
about this misconception of fact we 
consider this to be very very vague. 
What sort of misconception of fact— 
it has to be taken totb account—that 
your husband died, got into an acci
dent or something of that sort—and 
perhaps that will be included to this 
superfluous.. .

MR. CHAIRMAN: It should be 
more elaborate?

SHRI L  C. GUPTA: But the Fifthly 
and Sixthly should be got; omitted, 
particularly the Fifthly. Because the 
Fifthly is very vague—misconception 
o*f fact.

MB. CHAIRMAN: It can be clarified. 
Either it should be clarified in detail 
or deleted.

SHRI L. C. GUPTA; Sir, I will very 
humbly subm it that too many clari
fications the law would not hold 
good. In fact the object that we 
have in mind, tends to get out 0f it in 
too many clarifications. For ftistance, 
the time when the medical test starts 
the time when it ends. Too much of 
elaboration does not help us.

Misconceptidh of fact is already 
under Section 90.

MR* CHAIRMAN; Next

SHRI L. C. GUPTA: Another small 
point. The Exception Sexual offence 
by a man with his owta wife, the wife 
not being under fifteen year3 of age, 
is not rape. I fully agree with that 
15 years of age being menticAied here 
and 16 there for consent. That is 
the correct age and not 18* I think, 
that *s the law which is %iow being 
corrected. It should not be raised to
18.

The word we are wondering whe
ther instead of “offence*’ the 
word should be ‘‘sexual intercourse” . 
Because sexual offences as such come 
in this part alid there are various 
offences which should not be strictly 
applicable to this Exception. So, the 
word here ahould come perhaps aa 
“intercourse” . But I fully agree that 
it should be 15 in the case of sexual 
intercourse with the wife. Otherwise, 
age for consent should be 16.

SHRI AM ARPROSAD CHAKRA-I' 
BORTY; But the Child Marriage Act 
has raised the age to 18.

SHRI L. C. GUPTA: Sir we have 
to make a distinction between crimi
nal offences and any other offefrice 
because here you are taking the liberty 
of a person. Potentially, he can be 
impriaofried for life. This is a different 
criminal offence, from what you gave 
in the Sharda Act or Child Marriage 
Act—here it should be 15. Otherwise, 
we will be floated in courts with 
technical offences. ;

Even when you make it 16, it is 
very difficult to say whether she is 16 
Or 17—which is deprtiding On the 
climate, upbringing and so many other 
factors.

SHRI LAL K. ADVANI: On that 
account, on this very account, would 
you hot agree that if this Exception is 
omitted altogether—any reference of 
sexual offence by a man with his own 
w ife .. . If there is any contraventidb 
of thie Child Marriage Act, it would 
be dealt with under that Act. *'
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SHRI L. C. GUPTA: Broadly, in

certain areas, I believe the girls get 
married at very very early age and 
they are first to have a 111© and ac
cording to the custom, it is valid. 
You cannot do anything about it.

SHBI LAL K. ADVANI: Violation 
of law is a different nature and that 
marriage is toot illegal. It ii voidable, 
no doubt; but i* is not void.

SHRI L. C. GUPTA: Sir, it is the 
definition which I wag trying to make. 
Here, we are making a criminal law. 
Now this law has to be very different 
from ally social Act.

SHRI S. W. DHABE: How do you 
explain 361 of I.P.C. kidnapping? 
Principle is more or less similar.

SHRI L. C. GUPTA: It may not be 
similar. It is not similar. Sir, even 

•^otherwise, the principle is toot the 
same. He is dealing with the wife.
I would very humbly submit Sir, we 
have to keep both the things in mind. 
Firstly, law should not be misused 
that the law should be such as it is 
adequate to the present situation, Ih 
an area where more girls are getting 
married, it is very common and there 
also they have the custom to practice 
it  Everything caitoot be regulated 
by law. Law is only to regulate cer
tain particular things. The society 
has to regulate them. The society 
decides unmindful and %iot to regulate 
that, then law does not really help.

SHRI AMARPROSAD CHAKRA
BORTY: What is your view about 
age. Whether it should be 16 or 18.

SHRI L. C. GUPTA: It should be 16 
years. We are in ^ e  year 1981. We 
are not in the 19th cefcitury. We are 
at the end of century. It should be 16 
years. Particularly, in the hot cli
mate, the women mature very early.

SHRI AMARPROSAD CHAKRA
BORTY: The major question is about 
Section 111A of the fcidikn Evidence 

V̂ ct.

SHRI L. C. GUPTA; Sir, fully 
agree with you that the provision ia 
on the correct lines.

MR, CHAIRMAN: Mr. Yadav, what 
is your view on the age factor?

SHRI B. S. YADAV: Sir, it should 
be 18 years.

MR. CHAIRMAN: How do you ex* 
plain that? ,

SHRI B. S. YADAV: Just ®s in the 
kidnappftig, it is 18 years; similarly, 
here also it should be 18 years.

SHRI L. C. GUPTA: We, in fact, 
discussed among ourselve* that kid
napping, and we have differences on 
that. With regard to Sectidh 111A, 
we fully agree that this provision ia 
on the correct lines. When a woman 
is in the custody whether of a police 
man Oy a public servant or of fito 
Head or Manager of Jails and sexual 
intercourse is proved# then the bur
den of proof should shift a* sugges
tion *h this Section.

SHRi MANMOHAN SINGH: What 
Mr. Gupta has said I fu lly  endorse 
that because we have discussed it 
earlier, but so far as the age is con
cerned, I would say that it should be 
18 years. The fact is that you will 
have to see the maturity of the man, 
mot only physical, but mental also.
I feel the city  when we compare 
the children from cities with the 
children from the rural areas, matu
r ity  among the citizens of 
urban areas comes much earlier. 
Thanks to cinemas and other books, 
etc. We can expect them to 
have that short of maturity which can 
be expected of 16 years in the city, 
but fri the rural areas these influence* 
are yet lacking, and, as such, we 
should allow them a little more time 
before they can be expected to give 
their consent. That would be rightly 
at the age Of 18 years and it is so *n 
the Sharda Act as well as in the 
Kidhapping Act and Child Marriage 
Act. So, I would humbly differ with 
the Financial Commissioner, Home. I 
stick to my views that it should be 18- 
For thc rest, I fully agree with him.
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We fully agree that if an intercourse 
has been proved to have taken Diace 
then positively the <*iug lies on the 
perpetrator of the crime. It should 
be he who should be responsible to 
explain because the first ingredient is 
already proved that intercourse has 
taken place. If the court is satisiied 
about it that it has taken place, then, 
naturally, the person responsible will 
have to explain. I am telling from 
my experience, politically also, that 
women of ill-tepute have beete used 
for political purposes. That has to 
be guarded against.

SHRI AMARPROSAD CHAKRA
BORTY: Is there any case in your 
State of this nature which you are 
telling?

SHRI MANMOHAN SINGH; For 
this I should be excused. I have made 
a general statement. But there are so 
matey cases. I don’t want to confine 
to my own State. I have known so 
many cases in other "States also. 
Otherwise also, women because of 
their easy virtues are not difficult to 
exploit. Women have been brought to 
the police station. Normally, they are 
thieves. They are used to thieving or 
illicity distillation. Those people come 
to us. They also know that they have 
been held up for certain offences. 
People of easy virtues come forward 
sted say, “Ltook we will also teach 
them a lesson.” So there should be 
safeguards. When the intercourse if 
probed before the trial Magistrate, 
then, of course, we have nothing to 
say because the court is satisfied.

MR. CHAIRMAN: You said some
safeguards should be provided. What 
are your suggestions for safeguarding 
the taterests.

SHRI MANMOHAN SINGH: That 
is what you have to do in the court. 
That a woman of easy (virtue has 
eome forward with a statement im
plicating certain leaders or •wne 
other—even you cste say the police
men. I would say some caution shall 
have to be used by the trial Magis
trate to see and for that I would aay

that police may have an executive 
jurisdiction. Police should be asked 
to bring forward and file the antece
dents of the women concerned—the 
prosecutrix. Those antecedents should 
be properly brought cte the file so that 
the court also knows as to what is the 
background of that lady so that they 
can decide the case.

MR. CHAIRMAN: In such cases of 
easy virtue, there are some other 
witnesses who said that Past history 
of the victim should not be allowed to 
be asked by the advocate. At the 
same time, the presumption should be 
there also. Even ite cross-examination, 
rebuttal evidence cannot be brought 
in to presume or to get a rebuttal of 
presumption .when the consult was not 
there. Therefore, how do you safe
guard the interest against malprac
tices in such cases?

SHRI MANMOHAN SINGH: What 
I would say Sir, the court should know 
as to what is the history of the pro- 
secuirix so that the court can take a 
decisicte as to what question to be 
allowed and what not. I would not 
say the rebuttal should not be allow
ed. i say the questions should be 
allowed. But in cases, where there is 
no history and all that—of course, 
there is ctee or two borderline cases— 
the questions should be limited. There 
are pit>ven cases that such and such 
was of low character. So one cannot 
say, prostitute cannot come forward 
for rape. She cate also complain of 
rape, then it has to be seen in differ
ent perspectives.

MR. CHAIRMAN: I want to ask, if 
you have any positive suggestion.

SHRI MANMOHAN SINGH: Posi
tive suggestion is ctely that this is a 
matter of decision by the court itself. 
We cannot do otherwise excepting 
bringing all these things tte the ante
cedents of the woman on record.

SHRI K  C. GUPTA: Sir, you are 
aware that Law Commission suggest* 
ed amendmctet of Section 53(9). That 
la not found in the Bill
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MR. CHAIRMAN* Law Commission 

suggested much more. So that is on 
the right Une, the past history should 
be relevant.

SHRI LAL K. ADVANI: Mr. Gupta 
has suggested to the Committee ** 
respect of Section 111A about pre
sumption. instead of making it obli
gatory for the court to presume, the 
court “may” presume. This is one ot 
the suggestions. The rest come to 
this that it should be left to the court 
to decide whether the burden Of proof 
should or should not lie? How do you 
react?

SHRI L. C. GUPTA: I thihk that 
win be better.

SHRI LAL K, ADVANI: We give to 
the court the discretion.

SHRI L. C. GUPTA: “may” will be 
better. For instance, you ape giving 

minimum sentence at the same 
(time ytm are giving the power to 
court to give & lesser sentence *or 
adequate and special reasons. That 
leaser sentence should not be given 
without adequate reasons. And it is 
givdti the minimum should be pres
cribed in that but not less than three 
years. Court must have a power. When 
you substitute the word “may” then 
you are giving power to the court.

SHRI AMARPROSAD CHAKRA- 
BORTY: Whether you agree to that?

SHRI L. C GUPTA: Yes, Sir.

SHRIMATI SUSEELA GOPALAN: 
If the antecedents of the girl are aflk- 
ed, theto naturally, let us say, most of 
them are coming from the villages, 
from backward area and if they are 
btfought to tlie witness box and asking 
so many questions like that, natural
ly, she would be perplexed.

SHRI MANMOHAN SINGH: That
the court decide very hdiestly about 
it, rightly about it as to what Ques
tions should be allowed.

\ SHRI L. C. GUPTA; You can have 
TK’oviaion that it will be in camera.

SHRIMATI SUSEELA GOPALAN: 
People coming from the landless 
family and all that. Recently so many 
fticidents are like  that and it is against 
the interest <*f girls.

SHRI L. c . GUPTA; You have pro
vided that it should be in earner feu 
When you are trying to curb the life 
and liberty for somebody for 10 years, 
then certain exposure is absolutely 
unavoidable. You catanot have it both 
ways. So the girl has to come and 
ghre the evidence. What we have tt 
see is that the exposure is not of sucn 
a nature which is humiliating or 
harassing unnecessarily. That i* a 
broad principle.

MR. CHAIRMAN: Another witness 
not less than a District Judge who 
tried some of the rape cases-r-was 
of the opinion that in such cases, 
omit questions relating to past 
history—should not be allowed. As it 
is, there is a discretionary power 
given to the judge in allowing 
relevant questions. He said, even 
many of the trial judges misused the 
position. Therefore, he was very 
positive in his statement that provi
sion should be contained in the Draft 
Bill prohibiting the cross-examina
tion.

SHRI L. C. GUPTA: What I would 
say that there are judges who ere 
coming from the strata of landlords 
and all that. We start from the very 
conception that people are not honest 
in this country. But I would object. 
You see we have to presume unless 
one proves it otherwise. After all* 
Constitution, provides a sort of that 
everyone is an honest per
son unless and until it is
proved otherwise. It is not
that we should trade everyone “Bad- 
mash” . I am looking at the police side 
also. Previously in the other regime, 
in the British time, you take every
one as Badmash till he proves him
self as a sort of good person. Now, 
it is the other way round. We should 
take every man to be ‘sharif person
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SHRIMATI SUSEELA GOPAIAH: 

There are many number of judge
ment* are like that.

SHRI LAL K. ADVANI: The Cooa- 
mitee would like to be enlightened 
about the dissemination of the cm> 
If you have any statistics pertaining 
to Haryana as to the number of rape 
cases that have been reported to the 
police during the year, ntimber of 
cases moved to the court, and what 
happened in the court-convktion 
etc. How many people are convicted 
or is it generally rape cases are not 
proved and therefore the guilty go 
scot free. Any idea?

SHRI MANMOHAN SINGH: I
would say, I have not come prepared 
with these figures as to what are the 
statistics. I can give only some 
figures which have been provided 
earlier. Some figures we can provide 
later on. About the Scheduled Castes 
and Tribes, in Haryana they are like 
this:

1975 1 Cl
1976 5
1977 4
1978 14
1979 30
1980 15

SHRI LAL K. ADVANI: In respect 
of various categories which have been 
identified in Sub-Section 2 of Section 
376 what are the figures?

SHRI MANMOHAN SINGH:* I 
would give that information later on. 
The study is to be undertaken which 
we have not undertaken in the Police 
as yet.

SHRI LAL K  ADVANI: Mr. Chair
man, I think we should have the di
mensions of the problem so that spe
cific recommendations are made.

SHRI MANMOHAN SINGH: Re
garding successes and failures of the 
cases, majority of the cases fail in the 
court because, as it is, an offence is 
comlmitted in privacy. Offence is al

ways committed in privacy, where 
you don't find witness. There are other 
factors which contribute to the failur
es. One of the factors is long time 
taken in trial also, and giving time to 
the witnesses also. Seeing prose
cutrix they also know from their 
experience, I know from the record. 
More than 15 per cent of the pro- 
secutrixes are pressurised, firstly 
on account of social strata, and se
condly, on account of the modesty of 
the women and harassment in the 
court, and they reconcile. Thirdly, 
there is a delayed reporting of the 
cases which also results in failure. 
But in those cases where the delayed 
reporting, is done, even the medical 
evidence does not help. It does not 
help because after 24 hours, true pic
ture might not be known. Thereafter, 
the witness, as I said earlier, stand. 
Another factor which contributes to 
the failure of cases is unfortunately 
frequent transfers of the investigating 
officers and SHOs, etc., who are unable 
to  conduct the follow-up. L on ger 
data is given to the people and they 
win over. Another factor is the prob
lem to prove the case of sexual 
intercourse. Now that is very difficult 
thing to prove. All theae factor* 
taken together contribute to failures 
of the cases. This is what I say.

SHRI LAL K. ADVANI: With the 
adoption of this Section 111A, the 
presumption will be with reference 
to the offence of the rape. The rape 
has to be proved with evidence and 
that is established, and when it is not 
with the consent, witnesses give state
ments which are not true, but false.

SHRI MANMOHAN SINGH: For
that, we have to raise the general 
standards and for that ideal or a uto
pian type of moral will have to be de
veloped. This is where the evil lies. 
We see all around and we know what 
our standards are.

MR. CHAIRMAN: Investigation of 
such cases, heinous cases, should be 
entrusted to high ranking officers so 
that there is an effective investigation. 
What is your view? t
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SHRI MANMOHAN SINGH: Sir, it 

ia a very ticklish question of reposing 
faith and not reposing faith. Basically,

- we start with the view that our 
people down below at certain level 
all corrupt, or are all bad people 
I would say we should not presume 
that. Even the Evidence Act does not 
allow the evidence to be recorded 
mnder certain conditions. If we are to 
entrust all these cases to the gazetted 
tflfcers, true, we are labelling our 
junior officers as incompetent and as 
untrustworthy which I would not like 
to accept for the morale of the force.

MR. CHAIRMAN: Investigations are
entrusted to certain senior officers. 
What is your view?

SHRI MANMOHAN SINGH: Sir, at 
least, in my State, investigation is not 
entrusted to the. gazetted officers. As 
soon as in information of a murder or 
tpbbery or dacolty, etc., comes, ine- 

Tiructions are issued that the gaaettad 
‘ officers should supervise and reach 
the spot at the earliest possible and 
not that they should investigate. All 
the cases will be supervised by them, 
but not the investigation part. Here 
another thing that I would suggest 
is that recruitment has to be improv
ed, and the whole structure of the 
police has to be improved. We should 
recruit certain people of the strata. 
Persons join by undertaknig train
ing for 9|10 months and this train
ing does not change their basic cha
racter. They n*ed some sort of change 
in the basic character. If you have 

Vo keep the law and order correct in 
the country, then only you can think 
of other developments and for that 
reason my intention is that this De
partment should be treated on par 
with other Departments ag is done 
in the Secretariat.

SHRI MANMOHAN SINGH: Be
cause I would say and when we say 
anything, the pay should be raised, 
this facility and that, what will hap
pen to other Departments. They will 
jiao come forward for that. I say no. 
*hey do not play that much vital

role in th* society of today a# the 
police play.

SHRI L. C. GUPTA: With your per
mission, I would now revert back 
to one question about the evidanee 
before the District Judge. My expe
rience is that during cross-examina
tion, all sorts of questions are asked, 
which are very embarrassing aad 
harassing to the women. I believe, 
that this is in fact the situation. Now 
on the one side, we do this sugges
tion of the Law Commission to insert 
Section 53(9) which would categori
cally bar the previous sexual exper
ience and history of the prosecutrix. 
So, barring it perhaps is very diffi
cult. But on the other hand, it if 
also very true that lot of many em
barrassing and harassing question! 
were asked and very often that the 
accused will engage very senior law
yer and he would insist upon such 
questions and try to overpower the 
court saying that this is relevant. 
Perhaps, something could be put in 
the Act itself jo that these things 
pointedly not remain at the level 
what is relevant or irrelevant— only 
that the court may bar, just as wa 
have done, considering the circums
tances. Of course, the wordings have 
to be carefully thought of, regarding 
that the court may bar reference or 
cross-«xamination to the pfrevtous 
history of sexual experience of that 
woman.

SHRI BAPUSAHEB PARULEKAR: 
How do you reconcile your statement 
with section 155(4) of Evidence Act?

SHRI L. C. GUPTA: We are on tha 
positive point. His statement about 
asking past character and history- 
right is given to the accused under 
155(4) of the Indian Evidence Act. 
You say the credit of the witness
could be impeached in the following 
ways. When a man is prosecuted for 
a case and attempt to ravish, it may 
be shown that the prosecutrix is 
generally of immoral character. Ibat 
right is given long back ia the Evi
dence Act.
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That right wag proposed to be 

taken away completely in certaim
sections 33A. That is what it is said.
So what I am suggesting is ...

SHKl BAPUSAHEB PARULEKAR: 
Your suggestion is that it should be 
deleted.

SHRI L. C. GUPTA: There can be 
a proviso to that. Similar change 
should be made in 154. We should 
not bar them putting questions re* 
garding previous history experience.
At the same time, the court should 
have the right to decide the questions 
to be allowed, considering the circum
stances of the case because undoub
tedly in many cases, the cross-exami
nation will be very very harassing.
If the presumption is to be rebutted, 
this method will have to be resorted.

MR. CHAIRMAN: There is also a 
suggestion from the Law Commission 
that the cross-examination should be 
restricted to the past history in rela
tion to the accused himself and not 
other persons.

SHBI L. C. GUPTA: That is what I 
was referring to. In fact, questions 
cannot be restricted only in relation 
to the accused. The other past 
history will be relevant. But as I said, 
the court should have the power. 
Should it so desire in a particular 
case, to bar further cro ss -examina
tion on that point. The court should 
bave the discretion.

SHRI S. W. DHABE: I want to ask 
two questions. Firstly, Section 111 A, 
presumption is there. Here the addi
tional clause is given and she states 
in her evidence before the court she 
did not consent. Medical evidence is 
there for intercourse. Her statement 
is recorded...

MR. CHAIRMAN: Under 111A,
there are two things One is state
ment recorded that she did not con
sent. PHma-facie evidence is there 
frokn the medical report that inter
course has taken place. Punishment

for ‘'under police custody”  under ST6
(2) (a).

SHRI S. W. DHABE: Intercourse . 
hag taken place. Under 376(2) (a) that 
the intercourse has taken place under 
the police custody, ft is punishable.

SHRI L. C. GUPTA: Both these
clauses have with reference to the 
presumption. As a matter of faett 
what we are suggesting i# even with 
these two clauses shall may be sub* 
stituted w ith...

SHRI S. W. DHABE: I was asking 
the reverse question. Whether this
word, if there is a prima-facie case 
should be deleted?

SHRI L. C. GUPTA: I think it 
should remain. ^

SHRI S. W. DHABE: How ma»y %
women officers are there in Haryana?

SHRI MANMOHAN SINGH: There 
are only one A.SP. in the investiga
tion side, one DSP. and one Sub
Inspector. Only three ladies among 
the investigation staff. Of course 
there are women constables.

MR. CHAIRMAN: Have yo* got 
anyi other point? .

You have nothing to say more.

t f t  \

^ T T  'TfcfT j  fa  375 ^
eittt f ^ r  srfa tow
% «tt* ir m i f . # ^

*Trr«fi?r, ^  fa ^
^  srrswnflf ** ?TrqTT

STT-HT WT̂TT fa fa** *̂ <1
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Sfe *rr«r  ̂ fiw?r-
r̂̂ TT ^  «TT I *1?
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SHRI B. S. YADAV; The law cam 

be revised for the generality of the 
situation. It cannot provide for every 
■situation* Every* conceivable situa
tion cannot be provided in the law. 
It has to be provided,rarely..

SHRI BAPUSAHEB PARULEKAR: 
Is Section 111 A not applicable?

SHRI L. C. GUPTA: Yes; Sir.’
That is why we are balanced the 

opposites particularly in a case like 
this* • ,

SHRI BAPUSAHEB PARULEKAR: 
You have suggested that some lacnni- 
cal safeguards should be provided in 
the Section itself, i.e. in Section 11A 
Whether you have anything in your 
mind. *

SHRI L. C. GUPTA. Sir insteed of 
‘shall’ we say ‘may’.

The Committee then adjourned.
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W itnesses Exam in ed

I. All India Crime Prevention Society, Lucknow,
Spokesman:

Shrimati Rani Lila Ram Kumar Bhargava
II. All India Seva Samiti Allahabad

Spokesmen:
1. Shri S. P. Pande, Organising Secretary
2. Shri Gopal Krishna Misra, Advocate

III. Uttar Pradesh Rajya Kalyain Salhakar Board, Lucknow

Dr. Kumari Kanchan Lata Sabharwal, President 

IV. Begum Aizaz Rasul, M. L. A.

/ —All India Crime Prevention 
Society, Lucknow

Spokesman

SHRIMATI RANI LILA RAM 
KUMAR BHARGAVA;
(The Witness was called in and she 

took her seat)
MR. CHAIRMAN: Kindly introduce 

yourself.
SHRIMATI RANI LILA RAM KU

MAR BHARGAVA: I am Lila Ram 
Kumar Bhargava representing All 
India Crime Prevention Society.

MR. CHAIRMAN: Before we pro
ceed, may I draw your attention to 
Direction 58 of the Directions by the 
Speaker which reads as follows:

“58. Where witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it clear to 
the witnesses that their evidence 
shall be treated as public and is 
liable to be published, unless they 
specifically desire that all or any 
part of the evidence given by them 
is to be treated as confidential. It 
shall however, be explained to the 
witnesses that even though they 
might desire their evidence to be 
treated as confidential such evidence

is liable to be made available to the
Members of Parliament.”

Now please start.

SHRIMATI RANI LILA RAM KU
MAR BHARGAVA: Section 228(a)
and Sections 375 and 376 have a com
mon point to be discussed, i.e. the 
provisions regarding the imposition of 
reduced sentence may be left to the 
discretion of the Judge. These provi
sions should be deleted as no reduc
tion should be made in the sentence.

Section 375, Explanation 1, The Law 
Of Evidence regarding medical check
ups to prove rape, should be amend
ed suitably. Except in the case of 
virgins, the point raised in Explana
tion 1, cannot be proved. Therefore, 
the victim’s evidence on oath should 
be accepted even without medical 
corroboration.

Sir, I would like this second point 
to be kept confidential and not to be 
published.

Section 376(a), pag!a 4, the word 
‘subordinate’ should either be acconv- 
parfed by ‘senior1 or else it should be 
deleted; and the phrase should read 
as: ‘In the custody of any public sfr-
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vant’ instead o f /a  public servant1. He 
may be senior or junior.

Section 376 (b) and (c )—who will 
be the complainant in the case of 
sexual intercourse not amounting to 
rape? The section itself should stipu
late categorically, v

These two I would like to be pub
lished.

Now, this is general. The law of 
Evidence must be amended suitably 
to align itself with .the proposed 
amendments in the Criminal Panel 
Code. The onus of proof should shift 
on the accused to prove his innocence 
and not vice-versa, as observed, on 
page entitled ‘Statement of Objects 
and Reasons'.

Secondly, the capital punishment 
should be considered a suitable sen

ten ce  in the case of Government Ser
vants and all categories of profes
sional and educated people who com
mit the offence Of rape. Our Con
ference had already sent some recom
mendations. There can be a special 
court with women judges in majority, 
to judge cases arising out of injustice 
against women. All other amend
ments are very good.

SHRI AMARPROSAD CHAKRA
BORTY: You have spoken only about 
Section 228(A). You have not made 
any specific recommendation.

^  SHRIMATI RANI LILA RAM 
KUMAR BHARGAVA: It is just a
suggestion. There is no special recom
mendation.

SHRI AMARPROSAD CHAKRA
BORTY: Have you got any special 
reason for speaking about Section 
228A? About the amendment suggest
ed in the Bill, you have spoken about 
the discretion of the judgement re
garding punishment.

. SHRIMATI RANI LILA RAM KU
MAr  BHARGAVA: That is a sugges
tion regarding reduction of punish

ment. It should be left to the discre
tion of the Judge.

SHRI AMARPROSAD CHAKRA
BORTY: Do you say there should be 
no publication of the names of the 
cases in the 'papers? Suppose Gov
ernment have to go by the advice.of 
the Supreme Court; can there be any 
law to restrain it from doing so?

SHRIMATI RANI LILA RAM KU
MAR BHARGAVA: It is for the
person concerned or the woman to 
go to the High Court.

SHRI AMARPROSAD CHAKRA
BORTY: Suppose it is published sub
sequently by the Supreme Court or 
the High Court; what will be your 
reaction?

SHRIMATI RANI LILA RAM KU
MAR BHARGAVA: I am not in a 
position to give any concrete sugges
tion about it.

SHRI AMARPROSAD CHAKRA
BORTY: Some organizations have 
said that it should not be published— 
espfeci&lly the name of the accused.

SHRIMATI RANI LILA RAM KU
MAR BHARGAVA: If it can be 
avoided, it would be very nice. 
Otherwfse, it will be very embarras
sing for the woman, and many prob
lems will arise out of it.

SHRI AMARPROSAD CHAKRA
BORTY: You say that during the 
pendency of the trial, nothing should 
be published. After the decision on 
the case, i fthe Supreme Court or 
High Court publishes it, do you want 
them to be restrained?

SHRIMATI RANI LILA RAM KU
MAR BHARGAVA: I am giving a
social worker’s point of view. I am 
not a lawyer. There is ho harm in 
publishing the whole judgement; but 
you just leave out the name of the 
girl. In camera session is all right.

SHRIMATI SUSEELA GOPALAN: 
Do you want some representatives of 
women's organizations to b« present 
during the trial, to ensure this?
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SHRIMATI RANI LILA RAM KU
MAR BHARGAVA: Representatives
of women’s organizations should be
included.
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SHRIMATI SUSEELA GOPALAN: 
In many of the cases public prosecu
tion is not taking up the case serious
ly*. In order to avoid such a thing,
I would like to know is it necessary 
from the victim side to prosecute the 
other side simultaneously?

SHRIMATI RANI LILA RAM KU
MAR BHARGAVA: Madam this point 
is not very clear to me. Just now 
I have mentioned that* I am* not a 
lawyer. I am a humble social wor
ker and I have put forward my Ideas.

SHRI QAZI SALEEM: Just now you 
said the law of evidence regarding 
medical check up is to be amended. 
You hav  ̂ not givtn £my suggestion, 
but only said that it should be amend-

r A ' ■
SHRIMATI RANI.LILA RAM KU

MAR BHARGAVA: I think it is
very obvious. I have mentioned that 
Section 375, Explanation 1, the Law 
of Evidence regarding medical check
ups to prove rape should be amended 
tuitdbly. " '

SHRI QAZI SALEEM: How? You 
have given no suggestion. But you 
feal it should be amended.

SHRIMATI RANI LILA RAM KU
MAR BHARGAVA: That I leave to 
the law makers.

^  SHRI R. S. SPARROW: Madam,
rape is a criminal act and it is a 
social evil. Now this is a question 
for your organisation. As one sees 
generally, every rape case start# 
through or with an F.I.R . reported 
to the police. Now, in that context 
what measures do you think should 
be adopted to make certain that the 
version recorded is correct? we are 
looking at it from the social angle. 
Do you think there should be some
thing more stringent? ,
^-SHRIMATI RANI LILA RAM KU* 
MAR BHARGAVA: I don't think so.

SHRI BAPUSAHEB PARULEKAR: 
You have said that the atatement of 
the victim on oath should be accepted 
even without medica corroboration. 
Supposing the woman comes before 
the court and says “I have been raped 
by this man/’ You mean to say that 
the Courts you have to accept her 
statement as correct.

SHRIMATI RANI LILA RAM 
KUMAR BHARGAVA: You have to 
trust her. If the medical evidence is 
contradictory, still her words should 
be accepted. Regarding the Act, I 
have already spoken either you am
end it, otherwise it becomes contradic
tory.

SHRI LAL K. ADVANI: I heard 
you as saying earlier that capital 
punishment should be a suitable sen
tence for rape offenders. Do you sug
gest capital punishment for all cases 
of rape or is it in cases of specified 
groups or in special circumstances? 
By and large, you may be aware there 
is a general movement in the country 
as well as in the World all over that 
capital punishment should be abolish
ed. And here we are introducing this 
same higher punishment for certain 
specific categories of persons found 
guilty of rape; and for them it is ten 
years.

SHRIMATI RANI LILA RAM 
KUMAR BHARGAVA: V  should be 
life imprisonment actually.

SHRI LAL K. ADVANI: I heard you 
saying that there should be capital 
punishment for rape.

MR.. CHAIRMAN: She means capital 
punishment is life imprisonment.

SHRIMATI RANI LILA RAM 
KUMAR BHARGAVA: I have not
mentioned capital punishment.

SHRI LAL K. ADVANI: You said
towards the end perhaps at onfc stage 
that it should be for public servants.
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SHRIMATI RANi LILA RAM 

KUMAR BHARGAVA: I aaid that 
capital punishment should be consi
dered, and that suitable sentences 
should be provided for in the case of 
Government servants and all cate
gories of professionals and educated 
persons under whose custody the 
woman is kept—for example, Super
intendents.

SHRI LAL K. ADVANI: At present, 
the Bill provides for greater punish
ment for such categories.

SHRIMATI RANI LILA RAM 
KUMAR BHARGAVA: j  withdraw the 
words ‘capital punishment1.

SHRI R. K. MHALGI: Does the
witness want a victim to be medically 
examined or not? It appears that 
according to her, it is not necessary.

MR. CHAIRMAN: She says that 
even in the absence of medical evi
dence, her statement should be accep
ted. Even if there is a conflict between 
her statement and the medical evi
dence, she says her evidence should 
be accepted. ti

Thank you, Madam. That is all you 
can now enlighten us

(The witness then withdrew).

II. All India Seva Samiti Allahabad

Spokesmen:
(1) Shri S. P. Pande (2) Shri 

Gopal Krishna Mishra, Advocate.

MR. CHAIRMAN; Before we pro
ceed, may I draw your attention to 
Direction 58 of the Directions by the 
Speaker which reads as follows:

"58. Where witnesses appear 
before a Committee to give evidence, 
the Chairman shall make it clear to 
the witnesses that their evidence 
shall be treated as public and is 
liable to be published, unless they 
specifically desire that all or any 
part of the evidence given by them 
Is to be treated as confidential. It 
shall however, be explained to the

witnesses that even though they 
might desire their evidence to "be 
treated as confidential such evidence 
is liable to be made available to the 
Members of Parliament.”

•ft fjflo *fto <rtiur: ft
fMnr* vrsrr ^ ctt f  fa w f  

f t f f e W K  *T 3ft | ssw t
** ferr srm i y jfe CTvw it 

* tt  *nr r̂rcrr
f t  arrcft 11

amr ^  r̂rfcrr g
fa  5ft fa  T f £
nf | 3*wt far forr
*nf& i

«rr<r *rf | fa ^
JTfa fawt %

Tfr ft *nrr far a f?rft
*TT *ft<ff5*r TT5TT $ 3*HTt 
fcft ’Brrffq i frr r tm f  *rf | 
»rfic %*r ft ft
fftr t f fa *  Jr

m ahr ft f t  i

•ft imwfir: w * «r*n*r 5® 
wfcrcr -srrf̂  t  ?

«fto iff ift’T
#  gm* f  1

: wr «tpt it?
| fa ^  Sr ftft 'srrfiR ?

«ft0 «rti*: %fa*» 
wrfor p i t  $ ^  fa  ^  

fWt T̂TfflT |

: irfr % v( 
far ?T7f % 5m  fftft I  tfT* fafc



/
S «rr* [w

<rr«T $ ft? ^  ^   ̂ if •

«fttjH<> t̂o «rtin : ^wr fftfr
| ** £ . ? r  i

SHRI GOPAL KRISHNA MISHRA: 
The prosecution should be subjected 
to the condition that there should be a 
time limit on the conduct of the cases. 
I have seen that for petty theft cases, 
trials have been pending for ten years.

There should be a rider that they 
should complete the triale within 2 or 
3 dates. They should n0* be prolonged.

MR. CHAIRMAN: Have you got the 
draft Bill? On the provisions contained 
in the Bill, have you got anything to 
say?

f  SHRi GOPAL KRISHNA MISHRA:
[ Rider should be put on the delay in 

prosecution.

MR. CHAIRMAN; Next.

SHRi GOPAL KRISHNA MISHRA: 
The prosecution in petty cases must 
finish within six months. Some limit 
should be there.

MR. CHAIRMAN: Ner* ^oint.

SHRi GOPAL KRISHNA MISHRA: 
So far as the question of bail is con
cerned, mere challan in two cases 

^should’ not be a ground for refusing 
bail, because if a person is once 
arrested, he is implicated in a number 
of cases.

MR. CHAIRMAN: Next.

SHRi GOPAL KRISHNA MISHRA: 
The identification of the accused must 
be done positively within some time 
fixed by law. It should be one month, 
ten days, fifteen days, anything laid 
down by law.

V MR. CHAIRMAN; Next.
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SHRi GOPAL KRISHNA MISHRA: 

Then there should be something in 
the Criminal Procedure Code to stay 
the proceeding when he shows his 
intention to move a transfer applica
tion.

MR. CHAIRMAN: Next.

SHRi GOPAL KRISHNA MISHRA: 
Regarding search and seizure of pro
perty of the accused, the accused must 
be furnished with the list of things. 
That is all.

SHRI AMARPROSAD CHAJKRA- 
BORTY: For how long have you been 
practising?

SHRi GOPAL KRISHNA MISHRA: 
Since 1952.

MR. CHAIRMAN* Have you seen 
the Bill. ’

SHRi GOPAL KRISHNA MISHRA: 
Yes.

(The witness then withdrew).

SHRI LAL K ADVANI: Mr. Chair- 
« man, before the next witness arrives, 

I would lik;e to draw the attention of 
the Committee to something that 
struck me on the very first day in 
Himachal Pradesh. When we were in 
Himachal Pradesh, on the first day I 
got the impression that our proceed
ings were being tape-recorded. I 
presumed that Lok Sabha Secretariat 
has done it. But when I enquired 
from the Lok Sabha Secretariat staff, 
they said: It is not our arrangement. 
We have nothing to do with it. It is 
the Himachal Pradesh Police which 
might have done it. If thig is so, it is 
serious and I would like you as Chair
man of the Committee to take cog
nisance of it and see why it has 
happened. If it is Parliament Secre
tariat which has done it, it is a diffe
rent thing. But if it i* some other 
agency which has done it, then it if 
certainly a serious breach of privilege.
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MR. CHAIRMAN: I am also not
aware of it.

SHRI LAL K. ADVANI: But all of 
us saw that tape.

SHRi BAPUSAHEB PARULEKAR: 
We saw it, but I wa* under the 
impression that it was arranged by 
Parliament Secretariat, but later on 
our Parliament Staff told us: “we have 
nothing to do with it.”

SHRI LAL K. ADVANI: In this
particular case it happens tha; several 
officials who appeared as witness be
fore us, were police officials of various 
State Governments and some of them 
said we would not like this to be re
corded. But for the point of view 
of Parliamentary practice and proce
dure and Parliamentary conventions, 
I feel this matter should be taken 
seriously by the Chairman of the 
Committee with that State Govern
ment.

SHRI BAPUSAHEB PARULEKAR: 
Sir, the State Government should be 
asked to return the tape. *
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MR. CHAIRMAN: I will consider 
what is to be done.

HI—Ottar Pradesh Rajya Kalyan 
Salhakar Board, Lucknow

Spokesman:

Dr. Kumari Kanchan Lata Sabhar-
wal, President
(The witness was called in and she 

took her seat)

MR. CHAIRMAN: Before we pto- 
ceed, may I draw your attention to 
Direction 58 of the Direction* by the
Speaker which reads as follows:

“58. Where witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it clear to 
the witnesses that their evidence 
shall be treated as public and is 
liable to be published, unless they 
specifically desire that all or any 
part of the evidence given by them 
is to be treated as confidential. It 
shall however, be explained to the 
witnesses that even though they 
might desire their evidence to be 
treated as confidential such evidence 
is liable to be made available to the 
Members*of Parliament.”

DR. KUMARI KANCHAN LATA 
SABHARWAL: Whatever I say, I
would not mind i'f it is published. T
So far as th? Act is concerned.

I think is not unsatisfactory. There 
is provision for punishment, but the 
implementation should be, I think, in 
a better way. I am not a jurist, I am 
not a legal expert, but I think the 
evidence part of it should be a little 
different. It should be the responsi
bility of the man to prove himself 
innocent. This is one point.

Another point is a little beyond the 
scope i.e. no woman should ever be 
put in lock-up, specially at night. I 
know in all police stations there is not 
a separate lock up for women. And I 
know that in some cases, it is not 
possible to send the woman to shelter 
home. Still there should be some 
provision made everywhere somehow 
or other, I don’t know how it can be 
done, but it has to be done, that no 
woman should ever be put under 
lock-up in police custody for more 
than two hours and that may be only 
in day time.

The procedure to go into all sutfn 
caseg should be shorter.
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If possible more woman lawyers 
should be associated with such cases. 
I don’t know if it would be feasible, 
but it would be better if we have 
women presiding officers in such cases, 
because often the victim women do 
not actually understand the implica
tions of law and they give evidence 
which may sometime hamper their 
case. Otherwise the law i3 not in
sufficient.

If you like, I can also say that the 
punishment should be stricter stilL
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SHRIMATI SUSEELA GOPALAN: 
What is your concrete proposal for 
organizing these women’s organiza
tions?

DR. KUMARI KANCHAN LATA 
SABHARWAL: To begin with, it will 
be better if we establish family courts. 
They will encourage some cases to be 
settled within such courts. There 
must be small committees of women 
consisting of psychiatrists, lawyers 
and social workers. They should be 
made responsible for enlightening 
women regarding law.

SHRIMATI SUSEELA GOPALAN: 
Should they not be involved in the 
proceedings of cases?

DR. KUMARI KANCHAN LATA 
SABHARWAL: It will be a very diffi
cult and complicated affair, if we 
allow them to be involved in the pro
ceedings.

SHRIMATI SUSEELA GOPALAN: 
Do you think that it will be good if 
the victim is allowed to proceed
against the culprit simultaneously 
with the State?

d r . KUMARI KANCHAN LATA 
SABHARWAL: It will be good.
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SHRI BAPUSAHEB PRULEKAR: 
Do you suggest that 7 years’ punish
ment is not sufficient? How much 
exactly should it be?

DR. KUMARI KANCHAN LATA 
SABHARWAL: It should be ten years 
or life imprisonment. To my mind 
the law is sufficient.
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(The witness then withdrew)

IV —Begum Aizaz Rasul M.L.A.

(The witness was called in and she 
took her seat).

MR. CHAIRMAN; Before we pro
ceed, may I draw your attention to 
Direction 58 of the Directions by the 
Speaker which reads as follows:

M58. W here witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it clear to 
the witnesses that their evidence 
shall be treated as public and is lia
ble to be published, unless they spe

cifically desire that all or any part 
of the evidence given by them is to 
be treated as confidential. It shall 
however, be explained to the wit
nesses that even though they might 
desire their evidence to be treated 
as confidential such evidence is lia
ble to be made available to the 
Members of Parliament.”

BEGUM AIZAZ RASUL: No; I
don’t want them to be.

MR. CH A IR M A N : N ow  you can
tell us what you want to.

BEGUM AIZAZ RASUL: I was
not aware earlier, as to what we were 
supposed to give evidence here on. I 
just received an invitation for this 
purpose. On arrival here, I was told 
that this matter of rape was en,ga£- 
ing the attention of this Committee. 
I am here; and I would like you to 
please ask me any questions that you 
like. Otherwise, it will be difficult 
for me to drift about.

MR. CHAIRMAN. Madam, if you 
have not read the draft Bill, it is all 
right; but you must have read a num
ber of cases reported in the PreflL 
What have y*>u to say about rape 
offences committed and about the pre
sent position of the Law?

BEGUM AIZAZ RASUL: As far
as the provisions of the law are con
cerned, i don’t think there is much 
lacuna, but it is in the working of 
the whole thing i.e. the implementa
tion part. •

On this question Of rape, my own 
idea is that the woman should be pro
tected more than* she i* being pro
tected now. If she is produced before 
the Judge, all kinds of questions are 
put to her. Then police is there to 
harass ber in everything. Therefore I 
say, I don’t think there is much need 
for any change or amendment in the 
Law itself, but as far as procedure is 
concerned, I think there should be 
some provisions to protect the woman
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and also to help her in giving evidence 
regarding the circumstances in which 
«he underwent this unfortunate expe
rience. My own1 view is that if law 
is worked properly and if it is follow
ed properly it i® all right. There is 
no need for amending the Criminal 
Procedure Code itself.

MR. CHAIRMAN: What are your 
suggestions for the protection of 
woman in such cases? Kindly . en
lighten us.

BEGUM AIZIZ RASUL: Many
things can be done in such cases. There 
are mostly men a9 Judges. There are 
mostly men in the if it is there.
Police consists 0f men. With social 
conditions in our country being as 
they are and the kind of women who 
are victim^ of this kind of experience, 
it is very difficult for them to give 
evidence according to what they have 
experienced. She is so intimated by 
all those. I think there should be 
some help provided to the woman. 
From that point of view I say there 
should be more women connected 
with the whole procedure of the case.

Secondly, there should be special 
courts for this kind of cases, because 
unfortunately the procedure of law 
in our country is so long drawn and 
the sentence if it to be pronounced 
comes after such a long time that the 
whole happening goes away from the 
people’s mind. I think if the public 
knows that the person who has com
mitted this crime has been brought 
to book, it will be a sort of deterrent 
for other people.

And then we have to keep in view 
the social conditions that exist in our 
country. That is the main thing. In 
Europe these things are happening all 
the time, but their social conditions 
are different. You are sitting here 
and we are Members of the public, 
must realise that we must give special 
facilities and special protection to the 

« woman to give evidence in her case.

There is so much written in papers 
sometimes that evidente oj the rape 
victimes in rape cases should be taken 
in camera. Well, I do not agree with 
that view at all because there is no 
question of woman’s evidence being 
taken in camera. She cftn at least be 
assisted by one or two women. That, 
I feel, would be more helpful for her 
to come out of the real rtrcumstantes 
o*f the case. I think these things must 
be kept in mind more than changing 
the Criminal Procedure Code Or the 
law itself.

SHRIMATI SUSEELA GOPALAN: 
I think you have gone through the 
Judgments of the Mathura as well as 
Ramiza Begum’s recent cases which 
had come up before the Supreme 
Court and the other before the Ses
sions Court. D0 you think, after 
reading these cases that there are 
loopholes in the Legislation? Do you 
think some legislative changes are 
necessary?

BEGUM AIZAZ RASUL: Yes. I 
agree there should be some changes.

(The witness then withdrew).

SHRi LAL K. ADVANI: I think
they don’t have any idea, except that 
this is a Joint Committee on' Criminal 
Law Amendment Bill. In fact, when 
one witness was saying {hat there 
should be a stricter punishment, we 
thought he was speaking about rape. 
But we found that he wa® talking 
generally.

MR. CHAIRMAN: N orm a lly , no
a d v o c a te  w ill play such a game. He 
ca n n ot say  irre lev a n t th in gs— w hich  
h e has don e.

SHRI BAPUSAHEB PARULEKAR: 
In the Bill, In  Clause 7(b) Section 
376-A, B and C have been referred to. 
It has been mentioned that these offen
ces have to be tried by the Magistrate 
and not by Sessions Judges. Do you 
agree?
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SHRI R. K. MHALGI; For that pur
pose, a committee has been appointed.

SHRI BAPUSAHEB PARULEKAR: 
There should be some reason for it.

SHRI L. K. ADVANI. Mr. Paru
lekar wanted to know the rationale 
behind amendment to Section 376-A. 
Has the Home Ministry got some 
rationale for every amendment? Va
rious witnesses have referred to 
the fifth description under Section
375. We can consider some remote 
cases. But where is the need for a 
change in the definition? Has the 
Home Ministry or Law Ministry got 
a rationale for this?

MR. CHAIRMAN: Whatever pro
posal had been brought before the 
House, has been referred to you here.
It is for you to take a decision and 
submit your report to the House. So, 
you cannot find fault with the Bill.
I have said that I am making an en
quiry as to how it has comfe.

SHRI BAPUSAHEB PARULEKAR:
It may be that in order to have an 
expeditious disposal of the matter, 
this is being done.

MR. CHAIRMAN: What are men
tioned under Section 376-B are serious 
offences. They are t0 be disposed of, 
without cross examination.

SHRI BAPUSAHEB PARULEKAR: 
We can say that the offences should 
be made triable directly by the Ses
sions Judge. Is it possible, Mr. 
Chairman, to give us a copy of the 
Sexual Offences (Amendment) Act 
1976 of the United Kingdom, because 
our Bill is based on it? Yesterday, I 
was tryin'g t0 get Sexual Offence 
(Amendment) Act, 1976 of U.K. I 
could not get it. It is a small one. 
This Act may please be obtained and - 
its copies prepared and circulated to 
us.

MR. CHAIRMAN. We have al
ready made a request to the Home Mi
nister and he has agreed to do so.

We are waiting because three more 
witnesses are yet to come. I think 
we can wait till 5 p.m.

SHRI LAL K. ADVANI: What is
the practice in* this regard? Are the 
witnesses told that they can come any 
time between 3 and 5 p.m.? Or do 
they have specific time allotment?

MR. CHAIRMAN: It is not neces
sary. We intimate the time to the 
witness. If somebody says we have 
some more urgent work,** then they 
are given first time.

The remaining three witnesses are 
of Akhil Bharat Serva Seva Sangh, 
Varanasi. They are; Shri Sharadh ’ 
Kumar, Prof. Nageshwar Prasad and ' 
Shri Narinder Bhai.

My suggestion is we can1 ask them 
to come tomorrow, if they come and 
if other Members have some urgent 
work they can attend to them. Un
necessarily we cannot detain them.

+
SHRI BAPUSAHEB PARULEKAR: 

For tomorrow, there is only. one 
Memorandum i.e. No. 3 received from 
Mf. Goverdhan Lai Shukla.

SHRI AMARPROSAD CHAKRA- , 
BORTY: We also have Mr. Naresh
Kumar, Inspector General of Police.

MR. CHAIRMAN: Wc can ask the 
Varanasi people io co:.i> tomorrow.
If they come later to-day, we may 
request them to come tomorrow. We 
can now disperse.

*
(The Committee then adjourned)
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Government of Uttar Pradesh, Luck
now Spokesmen

1. Shri Goverdhan Lai Shukla 
Judicial Secretary /Legal Remember-

ancer.

2. Shri Naresh Kumar, Inspector 
General of Police.

3. Shri R. C. Takru, Home Secre
tary.

(The witnesses were called in and 
they took their seats)

MR. CHAIRMAN: Kindly introduce 
yourselves one by one to the Commit
tee Members.

SHRI R. C. TAKRU: I am R. C.
Takru, Home Secretary.

SHRI GOVERDHAN LAL SHUK
LA: I am Goverdhan Lai Shukla, 
Judicial Secretary.

6 HRI NARESH KUMAR: I am
Naresh Kumar, Inspector General of 
Police.

MR. CHAIRMAN: Before we pro
ceed, may I draw your attention to 
Direction 58 of the Directions by the 
Speaker which reads as follows:

“53. Where witnesses appear 
before a Committee to give evid
ence, the Chairman shall make it 
clear to the witnesses that their 
evidence shall be treated as public 
and is liable to be published) unless 
they specifically desire that all or 
any part of the evidence given by 
them is to be treated as confiden
tial. It shall however, be explain
ed to the witnesses that even 
though they might desire their evi
dence to be treated as confidential 
such evidence is liable to be made 
available to the Members of Parlia
ment.”

SHRI GOVERDHAN LAL SHUK
LA: The State Government had made 
certain Ireteommendations on the 
receipt of the 84th Report of the Law

Commission. Most of our recommen
dations have found their way int& the 
Bill, which shall be presented to Par
liament. Some of them, of course, 
have not been accepted.

Since we made our last recommen
dations, we had further thought over 
the matter and have formulated one 
or two more suggestions. The most 
important thing that has been vexing 
our minds is about the presumption, 
for w h ich  a new provision is being 
made in Section 111 of the Indian 
Evidence Act. We consider it, in the 
present set-up of social conditions, a 
step which is fraught with very great 
dangers. Before we go through it, it 
would be better if we had more of 
discussion and consideration on this 
point.

At the moment, the burden rests on 
the prosecution, but by the mere 
statement of the prosecutrix that she 
had been raped, the burden would 
instead be shifted to the accused who, 
in most cases, would find it very diffi
cult to discharge this negatRrf Burden.

The anxiety of all of us to resort to 
this technique of shifting the burden 
from the prosecution to the accused, 
has been there because of our failure 
to tackle adequately this crime 
which is no doubt most ignominous, 
and over which a many sections of 
our society are very much perturbed. 
But if we do not get success in the 
prosecution of the accused for such a 
grave crime, it is because of many 
factors. If we directly—instead of 
getting better of them—try to import 
this concept of shifting of the burden 
from the prosecution to the accused, 
greater injustice is likely to result 
therefrom. In economic offences we 
have. already tried to shift the bur
den, in some cases, from the prosecu
tion to the accused. Under the Pre
vention of Corruption Act also, we 
have tried to shift that burden on 1 
or 2 scores from the prosecution to 
the accused. But my experience in 
the courts and of deliberations 
amongst ourselves have led me to f
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believt that perhaps our social con
ditions are not yet ripe enough to 
import this French concept into our 
society, in connection with this parti
cular crime. Thi* august body may 
like to consider whether it would be 
better to shift the burden on the 
accused, in order to achieve the 
avowed objective of getting success in 
such .trials, or to resort to other sug
gestions put forth by the Law Com
mission itself. They have suggested 
the amendment of Section 146 i.e. a 
new Section to be inserted after Sec
tion 53 and some amendments in like 
manner in Section 155 to the Indian 
Evidence Act. Our experience has 
been that in most cases, when the 
accused faces a trial under Section
376, he tries to dig into the past of 
the prosecutrix. Because this right 
ha.? been made available to him under 
the Evidence Act, he has been trying 
to misuse it. Even if he couM not 
exactly establish that the prosecutrix 

^had been leading an immoral life or 
had been involved in sexual scandals 
in her past. So, the accused had been 
pretty often succeeding in at least 
creating some sort of doubt, so tbat 
tho Judge may not be morally con
vinced that the guilt had been brought 
home against him. So, instead of 
straightway resorting to the technique 
of shifting the burden from the pro
secution to the accused, it would be 
better if the other suggesions made by 
the Law Commission in that regard, 
viz, amendment of Section 146, inser
tion of a new Section after Section 53 
and some necessary consequential

amendments in Section 155 are usher
ed in. They are likely to lead to 
better results, for which all of us are 
very much concerned; because, in
that case, the moral conviction of the 
court while trying such an offence 
would not be easily shaken by such 
unwarranted suggestions made by the 
accused. The accused may not be 
able to prove to the guilt, the past 
character of the prosecutrix; But even 
if he gives fcomt suggestion^—ffiejy 

be just half-way truths—the 
court is somehow influenced indirect-
V  and a psychological impact is

V3027 LS—6.

created cm the mind of the court As 
a result, it does not lead to that level 
of moral conviction where the guilt 
may be found established a£ainst~ihe 
accused. This is the most important 
suggestion for your consideration.

MR CHAIRMAN: The Bill contains 
Section 111-A only in respect of cases 
where persons of authority are invol
ved. The reason or justification be
hind this is that the officer'Is already 
in some authority, and thei^ ls a pro
bability of his having dominance over 
the woman. In that case, there may 
not be any violence. A passtve sub
mission of the lady would be there. 
So, m such circumstances, there is no 
justification to insist upon seeing whe
ther there was consent or not. So, in 
view of the peculiar circumstances, 
the provision has been made in the 
Bffl.

What are the disadvantages which 
*rill be faced by the poliCe officers or 
others in authority—who will be 
harassed by this provision, according 
to you?

SHRI GOVERDHAN LAL SHUK- 
LA: That is the second thinff I want
ed to say. As regards the first, by 
thb new Bill we are introducing new 
sections after Section 376; and there, 
the element of force, as it has SSfen 
commonly understood in the case of 
rape, is not there. Domination, as 
you have rightly said, has been in
corporated in those new Sections. But 
its effect on the implementation of 
those Sections has got to be very 
much clearly appreciated. It would, 
in my opinion, deter the forces of law 
and order in performing their duties 
properly. For instance, in cases of 
immoral traffic, if certain women of 
easy virtue are rounded up and 
brought to police custody, any one of 
them may like to implicate any of the 
officers at the police station, or even 
in the Department; and that would 
certainly deter the police officer* 
from making any effort to trurb this 
crime. Not only in cases of immoral 
traffic, but even in other cases wtoere
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a woman is involved in an offence 
and if she is brought to the police 
custody, she may raise a similar 
question and her mere suggestion 
that intercourse had been had with 
her without her consent faould be 
.sufficient to implicate the Police 
officers. And this will bring a sort of 
indifference in the mind of Police 
officers to perform their lawful duties 
to maintain law and order.

As regards hospitals, there also we 
would like to suggest that there may 
be other cases. Virtually it is n ot the 
patient who is so much (victim on this 
score; as our common experience goes, 
the nurses, the sisters, ward boys—if 
there are females—who are attached 
to the hospitals, they are tflso' sub
jected to such treatment and pretty 
often things are brought to public 
notice about it. But we have exclud
ed them from the orbit of the present 
new section. Similarly so far as the 
scope of the Bill is concerned, that 
may be extended there even to other 
plaees. We have excluded them and 
at the present moment we have only 
confined to these three bodies—rescue 
homes, police custody, hospitals and 
jails. These are the three places to 
which we have confined^the purview 
of the Bill, but it attended the risk 
that the persons in charge of these 
institutions on whom the duties are 
enjoined to do Public Service may be 
deterred to discharge their Laftful 
obligations and duties.

MR. CHAIRMAN: Now, when you 
are speaking of hospital, I may tell 
you I had the privilege to know a 
hospital ease. In that case the doctor 
was in charge of the Civil Hospital 
and some young girl was advised to 
have a surgical operation. If it was 
done, no difficulty would arise 
at the time of consumation. With 
the consent of the mother, because she 
had no father, she was admitted for 
surgical operation. The doctor saw 
the beauty of the girl and convinced 
her of the need for surgical operation. 
He took her to the operation theatre. 
TSiere he made the girl lie on the 
table and penetrated his organ. There

fore, even the girl alter 18 years of 
age, never thought she was doing an 
illegal act. It is a separate point 
whether protection should be given 
to officers who discharge a public 
duty or not. But here what I want 
to suggest is that men in authority 
have a chance to commit rape. Still 
you insist that there should not be a 
presumption. Then what is your 
justification, I want to know?

SHRI GOVERDHAN LAL SHUKLA:
I share the anxiety of the Hon. Chair
man. The question is that if the per
sons in authority, anywhere, not only 
in hospital, dominate the will of those 
serving under them, they must be 
brought to book. But the question is 
whether the malady has grown to 
such a proportion at the moment that 
this device should be adopted and 
that the presumtion should be raised. 
Normally the law of the land is quite 
sufficient to meet. Offenders in such 
cases have been punished and they are 
likely to be punished again if they 
are brought to the notice of the Court 
and if sufllciest evidence is brought 
in support of that charge. But & y°u 
straightaway prescribe a presumption 
under the law itself, and if we are not 
yet perhaps sure as to what is the P*0- 
portion of this disease. There may nave 
been cases which have come to lime
light and on which public conscience 
has been agitated, but their proportion 
io other crimes may not be as much as 

shift the burden from the prosecu
tion to the accused.

Secondly, the farmers of the Bill 
had been anxious that the name of 
the prosecutrix may not be disclosed 
in such cases, as it is likely just to 
put her to disrepute and to expose 
her to graver risks in her social exis
tence. But in explanation to Section 
228(a) there is a provision that the 
printing or publication of the Judges 
ment of any High Court or the Sup
reme Court does not amount to an 

1 offence within the meaning of this i  new section. I may point out that
S i  the new section itself, the sub-sectiw
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(1) provides whoever prints or pub
lishes the name or any matter which 
may make know the identity 
of any person against whom the 
offence under sections such and 
such is alleged or found to have 
been committed, subjects himself to 
prosecution. We think that if in the 
Explanation also whil^ publishing the 
judgment of the High Court or the 
Supreme Court, the same precaution 
i9 taken, it would be much better. 
The idea behind the publication of the 
Judgment is to let the public know 
the law of the land. Public should 
not be concerned to know the identity 
of the person involved in the parti
cular case. Therefore, I thing pre
caution taken in sub-section should 
be logically drafted to this explana
tion, which is being introduced in the 
Statute Book.

MB. CHAIRMAN: Do you agree
with tHe present provision?

SHRI GCJVERDHAN LAL SHUKLA: 
Certainly, we agree with it. The same
language which has been used in Ex
planation (l)  may be lifted and 
brought here.

I wotilZT #u.ggest one verbal change 
in the definition contained in! Section 
375 where age has been fixed as 15. 
It may be raised to 13. Then per
haps our purpose will be served 
better.

In Explanation (1) to sub-section
(2) of Section 376, there is a new pro
vision which says:

“Where a woman' i3 raped by 
three or more persons acting in fur
therance of their common inten
tion ..."

Even tw0 persons can act in further
ance of common intentions. It can be 
made more than one.

We think that there is some draft- 
error. It may perhaps be cor- 

rlcted, If the CommHtee thinks it

proper. There i# an exception to Ex
planation 2 of Section 375, on the top 
° f P*fe 3 of the Bill It says there: 
“Sexual offence by a man) with his 
own w ife .. .”r etc. The word ‘offence* 
may not be there That word can be 
changed into ‘intercourse.’ In the Act 
it has been described so. We cannot 
say it is an offence.

SHRI BAPUSAHEB PARULEKAR: 
Coming to your first suggestion about 
presumptions—if I have got you cor
rectly—you said that the burden 
shifts on the accused no sooner the 
prosecutrix says that she had been 
raped b y the accused. In fact, the 
burden does not shift at that time, 
but when the intercourse is provided. 
When here is a question of consent or 
otherwise, then only the burden shifts. 
We will come to consent later. The 
first ingredient of the intercourse has 
to be established by independent evi
dence by the prosecution; and after 
that is established she makes the 
statement and then alone it will be 
established.

SHRI GOVERDHAN LAL SHUKLA: 
The solitary testimony of the prose
cutrix is sufficient to say that inter 
course has been committed.

SHRI BAPUSAHEB PARULEKAR: 
If medical evidence is totally in 
cosistent—Then also according to 
you the statement o? prosecutrix 
should be accepted.

SHRI GOVERDHAN LAL SHUKLA: 
If injuries, are not there, a presump
tion! may be involved against the 
accused; but in cases of women about 
whom there are reports that they are 
used to sexual intercourse, injuries 
may not be there. Secondly, even 
where mere rupture Of the hymen is 
found, a statement by her, uncorro
borated by medical testimony, may 
lead to the establishment of guilt 
against the accused.

SHRI BAPUSAHEB PARULEKAR: 
Suppose the safeguards are included 
in Section 111-A i.e. as exception* 
added that it will not apply when th«
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medical evidence is totally inconsis
tent with the act o f intercourse, will 
it serve the purpose?

SHRI GOVBlDHAN LAL SHUKLA:
It will be an improvement*, no doubt; 
but as I pointed out, in those cases 
medical evidence may not be material 
in view o f the circumstances of the 
particular case.

SHRI BAPUSAHEB PARULEKAR: 
How is it?

MR. CHAIRMAN; The hon. Mem
ber is right: here, in ithe case of rape 
the complaint will be filed by the vic
tim, and there will be an investiga
tion1 and charge-sheet. Thereafter, 
during an enquiry, evidence will be 
recorded, including medical evidence. 
Thereafter, there will be an examina
tion. Then, 0n the basis of the total 
investigation, the question of pre
sumption will arise—whether prose
cution has prove^ intercourse or not, 
in corraboration with other evidence. 
Suppose her statem ent is already 
there in the court. Then, i* medical 
evidence discloseg that there was no 
intercourse, do you mean to say that 
even in spite of that, that presumption 
should be there—i.e. where intercourse 
has not been proved?

SHRI GOVERDHAN LAL SHUKLA: 
So far as I know, medical evidence 
does not rule out the possibility of in
tercourse, but only injury of private 
or other parts, when resistance is 
offered. Injuries may not be there, it 
the presumption of consent is there.

MR. CHAIRMAN: Consent is the
next factor to be taken into account 
First, the prosecutrix must prove 
that there was intercourse. If it is 
established, then it is open for the 
court to presurn^ whether there 
was consent or not—i.e. either way. 
Of course, if medical evidence, comes 
in the way to show there was no in
tercourse *11, then her testimony 
should be ignored by the court.

SHRj GOVERDHAN LAL SHUKLA; 
Sir, in the case of minor girls it may 
be all right. But in case of grown-up 
ladies either because they are married 
or otherwise accustomed to sexual in
tercourse, this presumption about con
tent would lead to corruption in a 
large measure. If there are injuries, 
then there is no question. But in ttie 
absence of injuries, it does t posi
tively lead to the presumption of 
rape.

SHRI BAPUSAHEB PARULEKAR:
I remember a case conducted by me.
A woman came and ^aid that she was 
raped. The medical report said there 
was no rupture of hymen. It was 
in total negation of her statement 
that she was raped. Because we are 
to take into consideration even the 
exceptional cases. Do you mean to 
suggest even in such exceptional cases 
the uncorroborated testimony of pre- 
secutrix should be accepted?

SHRi GOVERDHAN LAL SHUKLA; 
In the case of minor girls in whose 
case rupture o* hymen is most relevant 
to establish whether there was rape or 
not. But atter certain age generally 
hymen does not exist. It goes out after 
intercourse. If there is evidence that 
hymen is in' tact, obv iou sly  it is proof 
whatever the statement she makes, 
that will be disproved. It cannot be 
a rape. But even there, as definition 
of rape stands, mere penetration, 
hymen may or may not be there, will 
be considered as rape. How do you 
safeguard that case when there is false 
implication.

MR. CHAIRMAN: On which autho
rity are you basing your evidence, so 
far as medical evidence is concerned?

SHRI GOVERDHAN LAL SHUKLA:
I rely on Modi and Taylor, both.

SHRI BAPUSAHEB PARULEKAR: 
You said the Law Commission in its 
report made prevision of presumption 
o# intercourse under See-i

! «on  143 and in view of that p rov id e
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Eke 111(a) is not necessary. I invite 
yotir attention to the recommendation 
ot  the Law Commission. They don’t 
refer to the question of consent.

SHRi GOVERDHAN LAL SHUKLA;
I don't mean* they were connected with 
the question o>£ consent. My simple 
emphasis was that Law Commission 
depended on both the things. In the 
BUI, other suggestion of the Law 
Commission has not been incorporated. 
The suggestion about presumption has 
been incorporated. My humble sub
mission is that instead of incorporating 
the presumption provision, if the other 
suggestion 0t  the Law Commission is 
accepted an^ incorporated in the Bill, 
perhaps it would lead to (better results 
without any danger being for false im
plication.

SHRI BAPUSAHEB PARULEKAR: 
That is exactly what I gay. Section 
155(4) gives right to the accused to 
cross-examine the previous character 
of the prosecutrix. Section 53 speaks 
about the cross-examination of all the 
witnesses irrespective of sexual offen
ces. Section 140 is similar as 53. There
fore, the question! before the Law 
Commission was whether right should 
be given to the accused to challenge 
her character and bring on record 
her past record? Are you in favour 
of deletion xtt Section 155(4) of the 
Evidence Act?

SHRi GOVERDHAN LAL SHUKLA; 
I did not suggest this as an alterna
tive to taking out from the proposed 

<  Bill the provision about presumption. 
My only concern was just as I pointed 
out earlier, if the accused is permitted 
to cross-examine on the character of 
the prosecutrix and on the past sexual 
life of the prosecutrix, it is more 
often than not that they indulge In 
imaginary stories and confront her 
with such questions that she gets 
bared about those suggestions and 
more often* it leaves a mark on the 
mind of the trial judge as has been 
the experience that if so many sug
gestion# are thrown out, then he may

^ think there may have been something
\

thady about the character of the pro
secutrix. This is connected with moral 
conviction of the court and it shaktfi 
the moral conviction of the court. And 
that was my purpose.

SHRI BAPUSAHEB PARULEKAR: 
Mr. Chairman, I would request the 
witness not to mix up the question of 
presumption with previous character 
of prosecutrix.

We are on ly  at the point of Sec- 
140 are there. If that is so, what are 
vision of presumptions is not necessary 
because Sections 53(a) and 155 and 
146 are there. If that is so, what are 
your reasons for not supporting the 
recommendation of the Law Commis
sion? y

SHRj GOVERDHAN LAL SHUKLA; 
My view is that the provision about 
the presumption should not be there.

SHRI BAPUSAOTB PARULEKAR: 
Why?

SHRI GOVERDHAN LAL SHUKLA; 
It is fraught with danger. They will 
shy away from taking any femaie into 
custody even if she might be involved 
in a very heinous crime. They will 
certainly keep themselves aloof from 
rounding up women, who are eng^g®* 
in immoral traffic. These are the rea. 
sons. The law and order forces will 
shirk their duty, .because they may 
be innocently implicated. Than that 
would bring more harm to the society 
than our attempt to punish the 
offenders with such crimes.

Then the question arises when th* 
public conscience has been agitated 
about such incidents, it should be 
other way. The Law Commission ha* 
recommended that you may be able to 
get over the problem o f presumption. 
I would suggest that the success in 
such cases would be larger if those 
amendments suggested by  the Law 
Commission itself in those section*, as 
Hon. Member has pointed out» 
incorporated, because In that case the 
Defence Lawyer may not be «We w
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make an1 abuse in the present set up of 
Law. I would suggest here also that 
so far as the prosecutrix's own in
volvement with the accused, it should 
only confine to that.

SHRI BAPUSAHEB PARULEKAR: 
Instead of making the provision man
datory it is made discretionary and 
instead of word "shall’ the word ‘may’ 
is put in the provision', do you agree?

SHRI GOVERDHAN LAL SHUKLA: 
Of course. There I think it would be 
good, it would obviate too many risks 
that are there at the moment.

MR. CHAIRMAN: The witness says 
that providing such a presumption in 
tiie Act will impair the efficiency of 
the police.

SHRI BAPUSAHEB PARULEKAR: 
That means he is not in favour of this.

SHRI GOVERDHAN LAL SHUKLA: 
It should not be a mandatory pre
sumption*. i  don’t represent the State 
Government’s view in this suggestion 
becauge we have not discussed it 
among our colleagues in the Govern
ment. But this suggestion may be 
considered.

MR. CHAIRMAN; Now about Sec
tion 228. Some suggestion^ were made 
the other day- The word ‘publish’ has 
been used. Don’t you think that even 
official correspondence will be govern
ed by this?

SHRI GOVERDHAN LAL SHUKLA: 
No, Sir; unless it is brought to the 
notice of the whole public.

SHRI BAPUSAHEB PARULEKAR: 
If you read Section 228A you will 
find:

•*Whoever prints or publishes the
name or any matter which may
make known the identity of any
person against whom. . . .  ”

Unless you add the words “or by 
whom’’ here, the purpose will be de
feated. If the name of the accused and

other particulars are not allowed to bo 
published, the purpose will be defeat
ed.

SHRI GOVERDHAN LAL SHUKLA:
I agree; the name ° f  the culprit should 
be published.

SHRI BAPUSAHEB PARULEKAR:
Suppose in the market area of 
Lucknow, a rape is committed. If 
you say that at that place rape was 
committed by X, and if this is pub
lished, do you think the victim’s name 
will be known t0 all?

SHRI GOVERDHAN LAL SHUKLA: 
If a description is given, it would give 
an indication of the victim. It can be 
done in some other manner.

SHRI BAPUSAHEB PARULEKAR:
\Cfoming to the offence, under Sec
tion 375:

“Thirdly.—With her consent, when 
her consent has been obtained by 
putting her in ftear of death or of
hurt or of any injury... ”

It is with reference to the victim 
and not to others. Suppose the police 
officer or anybody else gives a threat 
to her life or to that of her husband 
or son. Of course, the Law Commis
sion has referred to intimidation to 
anyone present in the police station 
at the time of recording the statement.
I feel that ih this case, there will be 
a lacuna—where a threat is given by 
some one other than the accused.

SHRI GOVERDHAN LAL SHUKLA- 
I think that would be harmless. It is 
necessary to incorporate a provision 
to meet this.

"SHRI BAPUSAHEB PARULEKAR: 
Kindly refer to the sixth diacriptign 
which says:

*Sia$hly.—With her eonsemt, 
when at the time of giving such 
consent, by reason of unsoundness /



of mind or intoxication or the ad
ministration by him of any stupefy, 
ing or unwholesome substance___”

A distinction has been made bet
ween administration to her, and her 
voluntarily drinking. Regarding 
stupefying drinks, it has to be proved 
that it has been administered by the 
victim. Don’t you think that these 
two provisions should be brought on 
par? ~

SHRI GOVERDHAN LAL SHUKLA; 
She may not be in a state of mind 
where she may understand the im
plications.

SHRI BAPUSAHEB PARULEKAR: 
No, There is the agency for adminis
tering alcohol, and there is also the 
agency foit administering stupefying 
drugs. In one case, the agency is the 
accused, and in the other, he is not. 
Because of the present provision, the 
accused 1*411 come out of the clutches 
of the law.

SHRI GOVERDHAN LAL SHUKLA. 
Intoxication is the effect of the intoxi
cant. it will cover even if she has 
taken it. In the case of stupefying 
drugs, they have got to be adminis
tered by the accused.

MR. CHAIRMAN: Even in the case 
of intoxication* she may take some 
amount voluntarily. After she has 
taken some quantity—drinking may 
be voluntary or involuntary—it can be 
forcibly offered. A  stupefying sub* 
stance can also be taken by her; or it 

s. can be administered by the culprit.

SHRI BAPUSAHEB PARULEKAR: 
The Section says that stupefying 
drugs have to be administered by the
culprit.

MR. CHAIRMAN. We can discuss 
this separately.

SHRI BAPUSAHEB PARULEKAR: 
Now about Explanation 2 viz. “A 
woman living separately from her 
husband under a decree of judicial 
separation...” etc. The Home Secre

t a r y  knows that under the marriage

law, cohabitation is allowed between 
spouses who live separately under a 
decree of judicial separation. Do you 
think Government agrees with this 
provision?

SHRI GOVERDHAN LAL SHUKLA; 
Sir, we agree with this provision.

SHRI BAPUSAHEB PARULEKAR: 
Why?

SHRI GOVERDHAN LAL SHUKLA. 
The only objection you have pointed 
out is that if there is separation.

SHRI BAPUSAHEB PARULEKAR: 
If the personal law allows sexual re
lationship permissible, should that 
be made penal under this provision? 
That is the point I want to make*

SHRI GOVERDHAN LAL SHUKLA. 
It is a question of rape against her 
consent.

SHRI BAPUSAHEB PARULEKAR: 
Even if there is judicial separation, 
she continues to be wife. With all 
this, do you say it should be retained?

SHRI GOVERDHAN LAL SHUKLA; 
Yes.

SHRI BAPUSAHEB PARULEKAR: 
What do you say about the exception 
as far as the husband-wife relations 
are constrained. Whether it should be 
deleted taking into consideration the 
conditions in our country? Very re
cently we have an instance of mar
riage of girls below 18 in rural areas. 
You referred to environmental and 
social conditions in the country, d<i 
you think intercourse by husband with 
his wife only because she is below 15, 
it should be treated as rape and even 
for that penalty should be prescribed 
for five years?

SHRI GOVERDHAN LAL SHUKLA; 
Here the girl will be of 15 years of 
age.

SHRI BAPUSAHEB PARULEKAR: 
If she is under 15 years of age, than 
should it be treated as rape? "
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SHRI GOVERDHAN LAL SHUKLA- 

Yes, Sir. '

SHRI BAPUSAHEB PARULEKAR: 
And the sentence should be for five 
years?

SHRI GOVERDHAN LAL SHUKLA. 
Yes, Sir. '

SHRI BAPUSAHEB PARULEKAR: 
Then about the punlnhmfint rip you 
think that {he punishment should vary 
vis-a-vig the victim? Suppose the 
rape is on a child of seven years, a 
pregnent woman, or an aged woman.

SHRI GOVERDHAN LAL SHUKLA; 
Sir, theory of punishment is always 
according to the circumstances of the 
particular case, gravity of the charge. 
Here the minimum is prescribed.

SHRI R. K. MHALGI: In regard
Id Section 111(A), you have st&t?* 
t\iat the present social conditions of 
our society are such that such types 
oA presumptions which is contemplat
ed now in the proposed section is not 
d Usable. That is according to you. 
W1K you please specify what you have 
to &ay about the present social eir- 
eum*tances?

SKIBI GOVERDHAN LAL SHUKLA; 
The Hon. Members know there may 
not be dearth of persons who would 
like to falsely implicate men in autho. 
rity, whether they are in political life 
or in administrative authority Le. those 
who are enjoying power. There may 
be persons also who may like to make 
abuse of this.

SHRi &  MHALGI: In what
n y  they make abuse?

MR. CHAIRMAN: He has already
given his remarks so far as deletion 
of this provision is concerned.

SHKt GOVERDHAN LAL SHUKLA. 
If you permit my friend, Me. Takru, 
he will demonstrate how it will affect.

MR. CHAIRMAN: That we will
have separately.

SHRI R. K» MHALGI: A  number
of women's organisations feel Sec
tion 228 Criminal Procedure Code is 
a kind of censorship and a blanket ban 
on printing the proceedings of the 
rape trial. They proposed that they 
have no objection if we have the pro
ceedings of the trial to be published. 
What is your opinion?

SHRI GOVERDHAN LAL SHUKLA.
If the identity of the female is not 
disclosed, there should be no harm.

SHRI AMARPROSAD CHAKRA- 
BORTY: You have stated that in the 
social concept, burden shifting should 
not be changed. You kindly look at 
Section 90. It defines what is consent. 
Legal provisions are given there. Even 
assuming that burden is shifted, which 
are offences or consent cofties under 
Section 90. The Court cannot pre
sume automatically in violation of the 
provision of the Statement. What ^  
your opinion?

SHRI AMARPROSAD CHAKRA- 
I think what you say is correct.

SHRI AMARPROSAD CHAKRA- 
BORTY: Then whether any provision 
of the amending Act can override th* 
provision?

SHRI GOVERDHAN LAL SHUKLA; 
Certainly, if Section 90 defines consent 
in a general way.

SHRI AMARPROSAD CHAKRA- 
BORTY: The consent does &ot come
under the provision of Section if 
it becomes a voluntary consent. So, 
what remains is only voluntary con
sent. So whether the Court can pre- 
siime against the failure of this Sec
tion assuming that burden is shifted?

SHRI GOVERDHAN LAL SHUKLA. 
Section 90 generally describes consent 
known to be given under fear or mis
conception. Its scope is there. But 
the special provision would over-ride 
the general law.

SHRI AMARPROSAD CHAKRA- 
BORTY: ffiis is an amending Act.
Amending Act canruvt over-rid# the 
main provisions.
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SHKIGOVERDHAN LAL SHUKLA; 
Spedal provisions can always d a

SHRI AM ARPROSAD CH AK RA
BORTY: What is your opinion it
onus in that case is shifted by the 
word ‘may*. Whether any ham would 
be made to  anybody?

SHRI GOVERDHAN L A L  SHUKLA; 
I f the matter is le ft  fo r  decision by 
the Court the chances o f  harm w ill be 
less.

SHRI AM ARPROSAD CH AK RA
BORTY: Y ou  want discretion o f  the 
court. Secondly, you  have seen that 
the provision regarding age w ill 
indicate thia.

SHRI GOVERDHAN L A L  SHUKLA- 
We have said it  should be  made It.

SHRI AM ARPROSAD CHAKRA
BORTY: Can you  restrain the Sup-

-fe m e Court from  publishing names? 
y ou  have said that publication can 
lie made only by  omitting the name 
o f  the accused or o f the prosecutrix.

SHRi GOVERDHAN E XL SHUKLA; 
The n « " »  or  identity o f  the victim  
should not be  disclosed. A ll precau
tions should be taken.

SHRI AM ARPROSAD CH AK RA
BORTY: But in page 2, it is said that 
the publication o f the judgment in 
the Law Journal o f the Suprem e Court 
does not amount to  an offence. H ow 
pan you  impose & b u i on the Suptt®® 
Court when it is published in other

SHKi GOVERDHAN L A L  SHUKLA;
Supreme Court’s records are official 
records, but they should not be pub
lished outside. Judgments can be 
published, but precautions should be 
taken during the interlocutory and 
final stages. The same precaution 
which hag been mentioned earlier, 
should be taken here.

SHRI AMARPROSAD CHAKRA- 
B tfflTY : Even If th* 8up*«me Court
or ^ ig h  Court Judgments are pub

lished you  suggest the name o f the
victim should not be published. What 
&i’e the statistics regarding rape cases 
in UP?

SHfti GOVERDHAN L A L  SH U K LA: 
I dfo ntrt know; I caitaot say off-hand.

SHRI B. IBRAHIM: Will restriction
on publication be violative o f the 
Articles o f the Constitution?

SHRj GOVERDHAN LA L SHUKLA; 
A ny reasonable restriction w ill not be 
violative o f the Artieles o f  the Cons
titution.

SHRi QAZI SALEEM: What de
you mean by moral convictiont Re
garding publication o f  details, some
times we go to the police officer and 
he refuses to take cognisance o f such 
offences. As a public representative, 
I have had to approach DIG o f  Police 
end others. A ll o f  them refused to 
take cognisance. Then I wrote out a 
complaint that a certain act had been 
committed. W ill Section 228 cover 
this and put into trouble anybody act
ing in good faith?

SHRi GOVERDHAN L A L  SHUKLA: 
So far as I understand it> Section 22BA 
does not bar the publication or bring
ing to the notice o f  the public; eny 
incident but it  only says that the 
identity o f the victim should not be 
disclosed, so that she does not suffer 
socially.

SHRI QAZi SALEEM: In that Case, 
how can I get justice for her?

SHRi GOVERDHAN L A L SHUKLA; 
For official records, the name o f  the 
victim  w ill be there. Sut publication 
is not allowed.

Next about moral sonviction. In 
civil cases, there is no m oral convic
tion for  a Judge to decide a particular 
matter in  &i particular way. But *n 
criminal matters, a particular offence 
has been found to be legally proved, 
on ly when he thinks that ther*  ** 
sufficient evidence, and at the same 
time he is m orally convinced that the 
guik has been brought home. With 
regard to moral conviction, i f  a series
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of questions are directed against the
prosecutrix when she is in the witness 
box, it would affect her mentally. If 
it is about the relationship of the pro
secutrix with the accused, it may not 
be barred. But questions on her past 
life with others should be barred, be
cause they will influence the court an 
the matter of moral conviction.

SHRIMATi SUSEELA GOPALAN: 
You know the background in which 
this Bill has been brought Hundreds 
of cases now go unpunished. Recent 
cases like that of Mathura have come 
up, in which public prosecutors have 
themselves actually helped the police 
personnel to save them from punish
ment. You say that it will be very 
difficult for the accused to prove that 
he has not committed the crime. But 
especially in States like UP. where 
illiteracy and backwardness of the 
people is very high, do you think it 
will be possible to punish the culprits 
and save the victims, if the onus of 
proof is not on the accused?

SHRi GOVERDHAN LAL SHUKLA; 
As far as I know, till now such cases 
used to be punished quite frequently. 
If they are not being punished now as 
frequently or if more cases of acquit
tal are there, the causes therefor may 
be more deep; and they may not be 
obviated by this shifting of burden.

SHRIMATI SUSEELA GOPALAN: 
In Himachal Pradesh, we were told 
that many cases went unpunished. I 
think it should be the position here 
also, if so, the victims will never get 
justice. That is why so much agita
tion was there from the social welfare 
organisations for enacting a legislation 
so that some loopholes are plugged.

SHRi GOVERDHAN LAL SHUKLA; 
I share the anxiety of the Hon. Mem
ber that the guilty should not go un
punished, but for that we may try to 
find out some other way—through im
provement o f adminitftrattvfe machi
nery. There are problems where 
witnesses are won over. For these 
various reasons all combine together 
«nd they are leading to that.

SHRIMATI SUSEELA GOPALAN: 
That is still there. You see in Andhra 
itself, in Ramiza Begum’s case it was 
only after the demonstration before 
the Assembly and the Chief Minister 
came out and spoke to them and said 
if you pursue the case, we will give 
all help. And you are stating even 
victims will get justice from these 
people and you are going to save the 
accused.

SHRI GOVERDHAN LAL SHUKLA; 
No madam.

SHRIMATI SUSEELA GOPALAN: 
We are worried when this statement 
comes from the Legal Secretary of the 
State where the majority of the people 
are illiterate.

•ftttft fMWT jm tf TOffWW :

% arc vfe r-:r.:-Vĉ r 
rLv $ aft w  i

*rr#Vr ? 1

SHRI GOVERDHAN LAL SHUKLA: 
When she is not wife, then of course.

f̂ TTTt TORTCT:
^  tft m | fa rrtsFv
far i' i

SHRI GOVERDHAN LAL SHUKLA; 
Here a woman living separately from 
husband under decree of judicial se
paration, shall not be deemed to be 
wife under that Section. That is all ’ 
that section says. She will not be 
wife. She will be like fctiy other 
woman. ^

fWW JHlO WRTO :
^  $ fa gffiffrwr 

i t  far $ TPff 
'Tc'ft % WV % *T (S|7f ?

SHRI GOVERDHAN LAL SHUKLA: 
Under the law she would continue to 
be wife, but for the purposes oi thi*
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Section, she will not be wife. That i» 
why Explanation had to be added.

«rt*?ft fa«mr v *rft  n « w  :o
t  *rg *fr ^r .̂fr jf fv sfe is  

n <T̂ % vrf w ft  «fi;?v
% sr*r src^lfcf ̂ rrcrr $ <ft vrr

^svt tftqfcr *rm ? vnr^r 
3fr irirsr ^  t  H  snrw»rr?ft *r̂ f 
$ i $ TT̂ <n-r a v-wm g *rk 
f  r̂r̂ Trft f  fv SeTf <t' 7 mw tftr
10 *r.*T vt 3W % Trret ft arrat f  i 

rfr «r*rt ??rr ir wnr s^vt ?rsrr ?»r i

*it nt̂ rsln; irw  : *r
3T 15 *TI*T t  1

«ft gv» %*' *rcm*r arm* : ir<r 
T "*  wi?r | i *s  v f jt  *r fsnrr t  
' fa ^  vr W'T'ft <r?;ft%sf«r ^rnrrT 

^  % %fw*T«T»3 {r#«Kift 15 SPT 
s *v* r̂.r ^r $ sftr v ti  ir 
srrtft t  t  f*  ^
f;«r **r?r faw I  ffr *rr<r *?rr- 

rr *rnKt I  itfv? sh f 15 *rrsr 
^ *<rr?r sw vt $ *rtr vt? ir srrv?- 
v;tfr % fa f,'i«r if^r fepi,7 «wr 
t  <tf sf?r *Tfsr ?<r*rt *fr?vrr *ttt*t ?

<ft 1JW : v$r m
«rr«rvr i*p sfr r̂ |t vr*t «r?jft 1

«ft JWH HlW f UNW : WK
15 *rr?r ii v«r t o  q*ft |  r,*

<n v .t ^r?<rrr n̂r'ir 15 snr
* 3*<<r vt ^ fft ?r? vsrrcvrc: ww  
sr.̂ fri irr ?

V *  <T>W* HW *HW : «Tr
tfl Tfff-’T?^ VT flTffSr T5TT 3TW*n I

j w  h  ’TTtmn v m  : * tt

s? ???f »rr ŵ rrr fv 15 s r  
-?W Vt f^frf?o v

sr«r w vr 'Tfo of̂ r v t  ^  
w<t̂ tet f̂ Tr wPrr ?

SHRI GOVERDHAN LAL SHUKLA; 
I f I remember correctly, there is • 
dictum in the Privy Council rule. It 
is the circumstantial evidence that is 
o f importance.

•ft j w  hr ’TTtm v m  : f a
v ŵ «rr̂  15 57*r ?i 5c^r t o  vt 
T^ftvisirvrt v s  v t  
»thtt ?ft ?r|f 3Tiw ?

«ft ntwi*i ww n w  : vaprw
*rrsTT r̂r̂ rr 1

•ft j w  w  vm m  1 ? : ^ t  
■3TPT % *T«rar ir fTFVBPT ?ft T̂ r 
|  1 f  r̂r r̂ r̂ r̂r g fv zyfir v lf  
*rt*v/ *rv^r. v r  % fv vm  ?r ir̂ : 
m w 5rf?viTfvxiT |«fk ^ r^ vr^ ft 
'jrw *t vfr ir̂  «rwr «rvr fv ^  
*rr«r ?t*r>r fvur «wc t  ^  W ^  
spyr 5nrn»r |  fv fsrff a.fvv % awr
*r? wrTK sr-rr m  arrr

r̂«r t o  fTrq-r *wr it f*RT
jtt vt srarft Tt̂ r fv$ ftr ?

«ft «W IJW : m
% arrrr ftrErffTc,- ftnr 1

gw f*  mtnm v m  : unr
?ft rrv T̂o j f  I faKTfc 3WT
wrfw 9r«rnr nvr % Ptt ?ft 
«rr«ŷ  v? fiwr fv t?»?vr wct ?nrr 1 

fv -sft virft % s iw
k v* t 1 »rfv?r ir̂ e *rgr
«ft VJfrff t  f*P 7-h'Vt K(<W fl t̂
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w r r  f̂t i fn . .

SHRI GOVERDHAN LAL 
SHUKLA: I have tried a number of 
cases as a judge. So I have gathered 
experience from that.

MR. CHAIRMAN: You were a
judge. What was the ratio of the
cases of conviction?

SHRI GOVERDHAN LAL SHUK
LA: Previously there was a good per
centage of conviction. For that I 
don9!  hold the law responsible. But 
I hold certain other act responsible— 
presiding officer.

MR. CHAIRMAN: Now the Home
Secretary.

SHRi R« C. TAKRU; The Commi~ 
ttee may kindly hear the Inspector
General of Police first and I will make 
my submission* subsequently.

MR. CHAIRMAN: It is all right.

SHRI NARESH *KUMAR; The 
v iew s  of th e  State Government have 
been very explicity enunciated by 
my learned colleague, the Law S e c r e 
ta ry . I f  permitted, j  would make 
eertain submissions which go slightly 
beyond the parameters of the State 
Government.

The Statement of Objects and 
Reasons speaks of the difficulties being 
laced by the existing law, for the 
offender* to be punished. The words 
used here are: - the amendment of
the law relating to rape so that it 
becomes more difficult for tHe offen
ders to escape conviction and severe 
penalties are imposed On those con
victed.* In the body of the proposed 
Bill, it is not the offenders as such 
who are being sought to be punished, 
but a certain clause of the offenders. 
There Is a clear discrimination in the 
giAstamce of the Bill, which largely 
covers pribHc servants, hospital staff 
and the rtnaagements of women's in

stitutions, si though the bulk of the 
offences or the problem of this offence* 
is confined to this minor section of 
Indian society. I submit for your 
consideration that this provision will 
hold us to ridicule in international 
forums.

By and large, there are many other 
sections which are condemnable, for 
the kinds of offence enumerated1 
here—like seduction, rape or offences 
under Section 334. For example, take 
colleges, universities and schools or 
any number of organizations like Air 
India, Indian Airlines etc. where the 
occurence of such relationships bet
ween those in authority and those 
subservient to that authority is far 
more rampant—than what we come 
across in newspapers, it is quite 
shameful when a police officer a 
public servant or a member of the 
hospital staff is accused of an offence 
of rape. It is condemnable; but 
would like to submit that others too ' 
make headlines; but the former 
not necessarily form the bulk of the 
cases that are committed in the coun
try. The bulk are committed else
where. But the provisions of this 
Bill seek to protect them.

Having regard to the Statement of 
Objects and Reasons, there can be 
some reconsideration on the scope and 
parameters of this Bill. There were 
some discussions with the Law Secre
tary about this question of presump
tion and about relevance of the ante
cedent of the victim of rape. Hero 
again, the presumption is confined to 
clauses (a), (b), (c), (d) and (f) of 
sub-section (2) of Section 376. Very 
clearly, all other offenders of rape 
are excluded from this presumption. 
There are two kinds of offence being 
created—one in which presumption, 
after the establishment of the offence 
of sexual Intercourse, will be taken;

; the other Is where the presumption 
will not exist. Thirdly, in regard to 
the question of antecedents, even * 
prostitute has a right not to be raped. 
The question of antecedents In regsHI
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to p«©pl« who hav# had aoî e free or 
easy life, does not necessarily mean 

she should be subjected to cross
-examination on those points. Preju
dice is created by question* on 
antecedents, in the mind of the court 
during such a trial So, these ques
tion* on antecedents should mot be 
permitted. .

4*8**** ****** *
V 'fo  3fto ^ ^«hl ^T^fT
fr fa ?! far
« r £  flr«r, w w r r - 7 #  if tft ^
wr^rT JT̂ rfvrcf ffr  ^  f  i

^  & im i*
f T ^ T  ^t ^  * f r $  if
*T?fa4T fop f* fa #  ?qr%

7-p? ^rrtft f  i f t *  ^  
^rrsr,?ft *f %ttr f a r  *T?% V t 

mu «rr qU? fcft $ » tft 
tffir f**f«r if *r?cr *rf? fti 
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zft ir$ %ff3T % ir Wi^-St *TT TTIT
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tft n b r  y * i T  :
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iff. Sr< *n tf.5 T$ r t  I
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I £flt St T O T R  $, irtft
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<W&: t  tfwp- T̂ r £
ft* m # rtf mr tft g i 
tf> ? f f t  iJR  arrsWTiTt $, ^  i r * * . *  
f t  tf|t, «T F T  $ JT f̂ I  ? 

^  fm  • »pr w *r  *5tfaqi 
%0'Vftfirs if *t£ q* %sr fc i

tftym fc**iTnm m w :
iiTT «rnr% w. fror, w<r ^
| tfh- 3Tfw % tfTT* *mw
qtfr wrtfr fftft i

W3T if irsp cR’S *
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if rfk ^r r̂er ^fr r̂rtfr 
^  jtrd ciN-q; Trt̂ r ^t i t
r̂?r sp̂ t jrr?ft | tfr qap <77̂  55^  
5̂T tft tfferr r̂nr «frr nftr 

>rrr ^  ^   ̂ tft ttw srnf tfr iff 
?ttff iti(  ?r.«r 
| ? tfr «prr v i^ r  ^r «rr * te

?rr?# ^Tf^cf ? «ft7 *f n̂m̂ rr 
5  fa  v s  ?r^ % ^  ^ p A  trm iff 

sw7 ^r ?n% aft w s r  H ^
t  «ftr f?Rt f̂r irf^RrfW
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z  ̂ itF src *r ifr r̂t̂ ,
r tf T5T «r*w 3f? ^  fa

v'i fasr-jr «rr i w r
fiwr, 3*T?f ^ f

fcirr ir? m uTsf?ft  ̂
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srrfajM *r*r vf* fâ TT it 
*> ^  *r«rc*mcrr | i

SHRI BAPUSAHEB PARULEKAR: 
Burin; the last three years, what is 
the statistics about th is  offence of 
rape In your State?

SHRI NARESH KUMAR; Sir, I 
have not brought statistics on rape.

MR. CHAIRMAN; You will p r o 
vide the Committee later.

SHRI NARESH KUMAR: Sir, the
statistic* on rape will be far more
incorrect.

SHRI BAPUSAHEB PARULEKAR: 
We are on the point as to how many 
persons were chargesheeted and what
wa» percentage of conviction.

SRRI NARESH KUMAR. Right, 
« r . •

SHRI BAPUSAHEB PARULEKAR: 
Supposing In the present Bill, instead 
af mentioning Police officers and 
Superintendent o f Jail, we put the 
word ‘public servants’—would it serve 
the purpose? .

MR. CHAIRMAN: He hat read the 
Statement of Objects and Reasons

where there is provision for deter
rent punishment to the offenders to 
deal with them stringently. Here in 
the Bill, what he has said, severity is 
dealt with persone in authority. That 
part is discriminatory provision.

SHRI BAPUSAHEB PARULEKAR: 
He also made a statement that rap* 
o ffe n c e  is co m m itte d  by Air In d ia  
official® as well as by others, but they 
are not included in this. Therefore, 
instead of mentioning (a), (b), (c), 
(d) and (e), We can say *whoever 
being a public servant commits rape, 
shall be punished with ten years.’ Dis
crimination would be only between 
public servant and the ordinary citi
zen. So, discrimination between 
public servants would not arise. Are 
you in favour of that?

SHRI NARESH KUMAR; Not at 
all, because a very large number of 
college and private institution*, pro
feasors, superintendents also enjoy 
authority,

SHRI BAPUSAHEB PARULEKAR: 
If persons in authority, wherever they 
are, they are Included within the 
ambit of the Bill, will you agree?

SHRI NARESH KUMAR: Yes, Si*. 
Then I agree. Any person in autho
rity.

MR. CHAIRMAN: In that connec
tion in the Indian Penal Code public 
servant has been defined all covering' 
persons in authority.

SHRI NARESH KUMAR; That It 
referred to only public institutions. 
Person in authority may be any per
son, say Manager of a firm. He en
joys authority more than any one •< 
us.

MR. CHAIRMAN: Apart from
public servants, you want something 
else?

SHRI NARESH KUMAR; Yes, A r  
The word ‘Public servantf wHt B*
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confined only to public servants. There 
are people in authority otherwise 
also. Hither amend Penal Code or 
include that also. That is what I say.

SHRIMATI SUSEELA GOPALAN: 
Do you want to include landlords 
also?

SHRI NARESH KUMAR: Land
lord is not a legal authority.

SHRI BAPUSAHEB PARULEKAR: 
You said character of the prosecutrix 
and her previous conduct should not 
be challenged in court of law. Do 
you mean to say the present provi
sion in Section 155 should be deleted?

SHRI NARESH KUMAR: My sub- . 
mission is that in keeping with the 
recommendation of the Law Commis
sion, there can be new Section in 

^gection 146.

SHRI BAPUSAHEB PARULEKAR: 
Do you accept that the relationship 
of prosecturix viz-a-viz accused, pre
vious to the crime in question can be 
asked, but not the general questions?

SHRI NARESH KUMAR: Yes.

SHRI BAPUSAHEB PARULEKAR: 
Then coming to the provisions in 
Indian Penal Code, there are many 
questions as to how the woman should 
be arrested, how she should be 
brought to the police station. How the 
women should be detained. Under, 

^Section 146* Cr.P.C., mentions arrest 
is to be effected by actual touching 
the body. Do you agree a* far as 
women are concerned, in that code 
some amendment should be made re
garding arrest of women because it 
all starts from that.

SHRI NARESH KUMAR: An offen
der^ sex at that time is not of conse
quence.

t SHRI BAPUSAHEB PARULEKAR:
I am not casting any aspersions on 
r^blice even remotely. (Kindly note. 
When the power has been given

under Section 146, if an offence is 
committed by a woman, even a Con
stable has got right to touch the 
woman. So, in order to see that this 
does not t&ke place, do you agree 
that the provisions of actual touching 
of the body to effect arrest, in Section 
143 should be deleted vis-a-vis the 
women when they are charged of 
offence?

SHRi NARESH KUMAR: Sir, I
would submit that women's modesty 
is not outraged by touching her with 
hand. It is the further step that goes 
into the making of an ofltence • I 
would not necessarily feel inclined to 
agree to change in that law.

SHRIMATI SUSEELA GOPALAN: 
If they resist, why should they touch?

SHRI NARESH KUMAR: That is
law. Merely touching a woman does 
not necessarily outrage her modeety.

MR. CHAIRMAN: Outraging the
modesty of woman has been defined 
under different section.

SHRI BAPUSAHEB PARULEKAR: 
Supposing such a proviso is added: 
‘Provided that a woman is arrested, 
h er submission to custody or arrest 
shall be presumed/ i am ' referring 
to the Law Commission's recommen
dations. As far as I am concerned, I 
feel all this starts from the stage of 
arrest. After arrest, taking her into 
custody, detention in the custody, tfien 
the senior officers go and the incident 
takes place. Therefore, the La** 
Commission has taken into considera
tion three stages and it is in this con
nection that I am asking these ques
tions. With reference to Section 146. 
they have suggested at pafce 47. Law* 
Commission has suggested the follow
ing proviso to Section 146: Provided 
that a woman is to be arrested, un
less circumstances indicated her *ub* 
mission to custody, under oral inti
mation shall be presumed. In this the
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Police Officer arresting a female, shall 
not necessarily touch the woman for 
making arrest.1* Do you agree to this?

SHRI NARESH KUMAR; I don’t 
visualize any difficulty.

SHRI BAPUSAHEB PARULEKAR: 
Now about Section 417, i.e. about 
detention. Suppose the lady is 
brought to Police Station. Are there 
separate cells for them in U.P.?

SHRi NARESH KUMAR: There
are separate cells for ladies.

SHRI BAPUSAHEB PARULEKAR: 
I am talking about women who are 
arrested. Instead of keeping them in 
police remand, you can keep them in 
women’s homes.

SHRl NARESH KUMAR: I agree 
with that. But we don*t have sufficient 
number of them.

SHRI BAPUSAHEB PARUHKAR: 
Do you have interrogation by women 
police officers?

SHRI NARESH KUMAR: We have 
them. Personal search is made by 
lady police officers, wherever neces
sary.

SHRI BAPUSAHEB PARULEflCAR: 
As regards interrogation of the vic
tims of rape is concerned, they might 
feci shy to give replies to such an 
examination when they are called 
upon to do so. by a male police officer.

SHRl NARESH KUMAR: It will
depend on the experience of the police 
officer. Every police officer need riot 
be a good interrogator.

SHRI BAPUSAHEB PARULEJKAR: 
If a questinnaire is prepared by the 
police officer And given to the lady 
police officer or a lady social worker, 
don’t you think it wfll be better? You 
may elicit more details from the wo
man thereby.

SHRI NABKSH KOMAR: It can
be very useful if we can have women

police officers. We don’t have them 
in good number.

SHRI BAPUSAHEB PARULEKAR: 
There should be a provision that a 
representative of a women's organiza
tion should be present at the time of 
recording the statement.

SHRI NARESH KUMAR: That
the usual rule in UP.—but not that 
she should he from a Home or be a 
social leader but that some ladies 
should be present.

SHRI BAPUSAHEB PARULEKAR: 
About recording of statements, do you 
call the ladies to the police station?

SHRl NARESH KUMAR; That is 
prohibited under the rules.

SHRI BAPUSAHEB PARULEJKAR: 
You have to do it at the place where 
she resides. But usually it is done 
at the police station.

violation, a dclinquencv. It is puni- 
violation, a delinquency. It is puni
shable.

SHRI BAPUSAHEB PARULflKAR: 
Where recording of the F.I.R. ig re
fused, don’t you think a complaint 
should be made to SP?

SHRI NARESH KUMAR: We have 
two safeguards against what is KBown 
as concealment of crime. We have a 
certain police form which is available 
with all village chowkidars, in which t 
any aggrieved person can write a 
complaint. It is taken by the village 
chowkidar to the police station. It is 
also one safeguard against somebody 
not wanting to write down the report. 
The second provision is that a report 
can be written to the SP who will 
have the case registered and will deal 
with the Station Officer or whosoever 
is responsible for not recording the 
complaint correctly,

SHRl BAPUSAHEB PARULEJKAR: 
In cases of rape, the Law Ctisft- 
misskm hag; specifically suggested that
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TiOt only the medical report of the 
prosecutrix but also the medical exa
mination report on the accused should 
be furnished to the Magistrate within 
24 hours, so that there can be tome 
sanctity to it. Some such provision 
should be made.

SHRI NARESH KUMAR: Yea; and 
the report on pathological examina
tion also should be given.

SHRI R. K. MHALGI: Yours ia the ( 
biggest State in the country. What is 
the number of lady police officers in 
your State?

SHRI NARESH KUMAR: I will
vubmit the figures and also the places 
of their posting. We have women 
constables and sub-inspectors. But 
we don’t have them in every district. 
But I am sorry I don’t have even the 
approximate number just now* We 
'̂will let you know shortly.

SHRI R. 1C. MHALGI: Have you
got any suggestions to make in regard 
to the defective investigation in rape 
cases?

SHRI NARESH KUMAR: A more
expeditious medical examination is 
one suggestion. Often, there are de
lays in the pathological examination. 
These can be avoided. There can be 
a closer analysis of the circumstances. 
Sometimes, an investigating officer 

i tends to overlook the importance of 
(̂ certain circumstanoesf as related to 

him. The totality of circumstances is 
usually taken into account; but there 
can be certain aspects of those cir
cumstances which can really be more 
meaningful This only means that a 
deeper analysis is required. That can 
improve this or any other investiga
tion.

SHRIMATI SUSEELA GOPALAN: 
You said that previously, more cases 
used to be punished, and that re
cently there is • reduction What *f+ 
ta* reasons for this?
3Cifi7LS—47 .

SHRI NARESH KUMAR: This may 
go beyond the scope of our present 
discussion.

SHRIMATI SUSEELA GOPALAN: 
We must know this, when we are 
Naming the legislation. What are 
the reasons that have led to the ac
quittal of so many persons?

SHRi NARESH KUMAR; There 
are many reasons for acquittal in rape 
cases—and for that matter in so many 
other cases. The foremost in my 
view is the handling of cases in court 
by our prosecutors. The prosecutors 
who conduct the cases in court have 
no stake in the case.

SHRIMATI SUSEELA GOPALAN: 
Thousands of cases are not reported. 
If they are reported, they are not 
punished. What is the way out? This 
is what we have to ask.

MR. CHAIRMAN: The question is 
very simple. You said at one stage 
that in many case8 the accused have 
gone acquitted. What are the rea
sons?

SHRI NARESH KUMAR: I did
not make that observation. It was 
the Law Secretary who made the ob
servation. The acquittal is larger 
these days not inly in rape cases, but 
in all other cases. The reasons pri
marily are handling of cases in 
court of law. The pendency of cases 
in courts is so much that during this 
period all the witnesses lose interest 
in the case. Which again is part of 
handling the case in court. Then all 
the investigating officers, who may 
have put effort in the investigation, 
they may have retired by the time 
cases come up in the court. There 
are many number of cases. Tamper
ing of witnesses also is a factor.

flKRl It 1C. MHALGI: That is a
point of speedy investigation.

MR. CHAIRMAN: That is why I
told the lady Member, he is rertrleted 
to investigation. There are so many 
contributory factors at the time of 
the trial. .



82
SHRI P. VENKATASUBBAIAH: 

Mr. Inspector-General, I heard you 
•tying that the prosecution officer* 
have no stake in the case a id  that If
a lso  a reason.

SHRI NARESH KUMAR; Yes, Sir. 
Every client has a right to choose his 
lawyer. Here the State does chooa* 
the lawyer, but the police who are the 
investigating officers, who are actual 
clients, have no connection with it.

Sir, for your information there are 
WO women in the Police, which in
cludes approximately 70 Sub-Iiupec~ . 
tors.

SHRI R. K  MHALGI: A number
of police officers are otherwise busy 
in Bandobast and they find little time
for investigation of serious cases. Do 
you suggest any sub-division of in
vestigation in rape cases?

SHRI NARESH KUMAR: That in
volves the basic concept of division of 
police. One for law and order and the 
other for investigations.* That is a 
concept which, with increase of time, 
perhaps will be put into practice. I» 
principle it is accepted.

«fr t t o w  w r a r w  : *nrr
jrsraf %, ^  for* wft uri r̂hr

*ft
f t

t t*rro^r
Mn̂ eiT 5 , t  JTrnvr ’*5wr $
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j w  ^  'Tf?! ^ r r

% «rt¥T fa*r r̂nr—7^
*rr<R | 1 fa f®
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3TT̂  eft ^  fT  ft ^TcTr SHOT ft»iT I

SHRI RAM CHANDRA BOARD- 
WAJ: Any public gervant on duty 
can be put to trouble any time.

SHRI AMARPROSAD CHAKRA
BORTY: Would you make it clear
what is implied by prosecutors have < 
no stake in the cases? Would you 
kindly throw some more light on this?

SHRI NARESH KUMAR: The ap
pointment of public presecutors who 
handle cases in the sessions, is done in 
a certain manner. By and large a 
very large number, usually thpse 
who have no experience of cri
minal law and procedure get appoint
ed.

SHRI AMARPROSAD CHAKRA
BORTY: How they get appointed?

SHRI NARESH KUMAR: I will^ 
explain to you. The pittence that is 
paid to a criminal lawyer will never 
attract a good lawyer. It is only the 
needless, who has nothing to do, 
will be attracted to join for a small 
sum of money.

SHRI AMARPROSAD CHAKRA
BORTY: I think, in UP also there is 
a rule or test for appointment of pro
secutors, because that needless man or 
lawyer, who goes in for that ha* to



undergo some interview and lifts some 
experience and then they are appoint
ed.

SHRI R. K. MHALGI: All the com- 
pdtitors are needless. So choice is 
to be made between them.

MR. CHAIRMAN: Regarding ap
pointment of prosecutors, what he 
says is correct. Different States have 
different procedures.

SHRI AMARPROSAD CHAKRA
BORTY; What is the normal period 
taken for investigating these cases?

SHRI NARESH KUMAR: Rape 
cases receive very ufgent priority. 
By and large, they are concluded
within two months.

SHRI AMARPROSAD CHAKRA
BORTY: How is it then that some
people have said that there i9 unusual 
delay; and further that inconvenience 
is caused to the accused?

r .-SHRI NARESH KUMAR: More 
(implicated rape cases take more 

.than two or three years, depending 
on the nature of the cases. With re
gard to embezzlement cases, they will 
take more time. There are a large 
number of documents involved. '

SHRI AMARPROSAD CHAKRA
BORTY : Have you taken steps to re
move this malady in rape cases, viz- 
that the prosecutors have no stake in 
the cases?

SHRI NARESH KUMAR; Yes; it is 
.under the active consideration of the 
l^epartment. We had a discussion on 

tRis subject, only three days ago. I 
have been assured that it is under 
active consideration.

MR. CHAIRMAN: Cr. P. C. has 
provided the procedure for their ap
pointment. Consultations take place 
among officers, including SPs. On 
this basis, the D. C. prepares a panel 
of names; and Government can ap
point any one of them—ffict not any
one outside it. If Goivernfhenf feels

that the list is not satisfactory, it 
choose^ others.

SHRI P. VENKATASUBBAIAH: 
We canhot off-hand say that briefless 
laiwyers are recruited. Experienced> 
people prepare those panels,

SHRI NARESH KUMAR: There la 
a provision in Section 24 of Cr. P. C. 
which says that where there Is a 
cadre of prosecutors in a state, public 
prosecutors will be selected out of 
that cadre. The matter is under the 
consideration of the U.P. Government 
W€ have a Directorate of Prosecution. 
The question whether prosecutors 
form a cadre or not is being deter
mined. If it is possible, this may be 
the best solution—to have experien
ced prosecutors to prosecute cases in 
the sessions.

In the Criminal Investigation De
partment, the prosecuting officers 
themselves had the permission to ap
pear in the sessions courts, and the 
rate of conviction used to be 80 per 
cent t? 85 per cent. For the last 4 
or 5 years, they don’t enjoy that right 
The rate of conviction even in CID 
has come down to 80 per cent or 39 
per cent.

SHRI AMARPROSAD CHAKRA
BORTY: In the High Court, the panel 
of names is there. It is done with 
the approval of the High Court. Do 
you think that all the lawyers listed 
have no experience?

In sub-section (3) of section 24 of 
the Cr. P. C., it say8 that the State 
Government shall appoint a public 
prosecutor for more efficient perfor
mance of duties. In normal cases, 
you take experienced lawyers.

HiTrt'T T̂T W W
$ i arer ?r w tefz  sift srq |
5ft fVq Jr q* | fa so

to f % $r *rrp*r «n% w«f 11
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^wruvi mv" v? â arr fc ftrwr 
f?T3;%v ff, fm sf §, Jrrv?s |, 
f ,  HT*IVfcj qvt 5TTV5T, V^ 'TTV̂ ” $T,
wsft r̂ <ftir£; *st f*u n rv «r*ff h ?t ^rif 
cifVt T VJft afffr t  I V? ?TV 9 5 ^  |  
*'% wv” i
%Tf TTV ii * 4 t  W ttT V tH  if 51? t  f a *
vftrw q ir *fa  hto?^3t *§ 1 1

There i8 some exhibitionism of sexual 
urges. I cannot put it in Hindi cor
rect ly , perhaps. We have the cinema 
houses, pictures and novels. There 
are very seductive pornographic pho
tographs in every novel. These fac
tors do increase that urge.

«ft vnft wftn : f^ i^ r  sr%8T
*f 5 , Ifr **r Jr 5WT «rr«ftr€t^r
% vh '<? fkvx 11

ft  y m r  : v t  *tto
«psrfa*f srlr q?r wrfafr
F̂TT

SHRI BAPUSAHEB PARULEKAR: 
Under the prevention of Corruption 
Act, unless sanction is taken, no in
vestigation could be made, why a 
similar provision should not be made 
incase of offences of custodial rapes?

*rt sm t: f t  ?rfoir
faqr ^rr fa 3*rn?ren: if sptpt 1

i :  ^ f e r ir s n r  ^  $ w ffa  
^rsrr cr^ f^  ^  11

SHRI BAPUSAHEB PARULEKAR: 
There are certain reasons that soma 
offences should be given for investi
gation to senior officers so that they 
may have perspective in the investi
gation.

w  *rnr * w t : ferftz err
V ?.T *^§ I

SHRI R. S. SPARROW: With your 
experience, the rape case that ig re
gistered in a court of law, has the 
backing of the FIR. This question 
has been discussed previously also in 
a way. The recording of the FIR has 
experience of listening through the 
stories. It may be a fictitious case 
or a case perpitratea by the accused. 
And once the FIR i9 recorded in an 
honest fashion, its repercussions can 
be imagined. So the society has to 
concentrate to more on that aspect. 
The question has been touched by my 
colleague on the opposite side also. 
Special provision we may have. At 
the moment for rape cases, especially 
in relation to the poorer sections of 
the society, for the FIR recording you 
have to run to the Thana. You must 
have seen out of your experience you 
have to tell her “speak, speak9*. There 
the procedure is first to report the 
rape case to the senior officer and , 
that he has to take down at the 
Thana. In that case, what do you 
recommend to the Chairman. If you 
don't have a proper analytical answer 
at this moment, the same can also 
be sent to the Chairman later that 
thig is the considered procedure which 
should now be adopted to over
come this particular difficulty trtStfK 
has enormous and seriou* type o f re
percussions right up to the charges 
that it goes up the rung to the Judi
ciary. If you want to answer rUM 
now, we will all be happy. v
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SHRI NARESH KUMAR: Sir, u  I 

was mentioning briefly earllfet-, we 
have a provision in the police regula
tions by which the village chowki- 
darg who exist, in1 all the villages in 
UP in the plains, they are required 
to carry a particular form which can 
be filled in by the aggrieved t>er*on 
tight in the village itself.

SHRI R. S. SPARROW; I am sorry 
to interrupt My question is w ith 
the bigger perspective in view. You 
know what it is. The printed form  
is there and the Chowkidar Is there 
and someone can take it down. But 
it goes to the FIR-taking authority 
ie. the police Thana. What I was 
trying to a«k was something new, 
fre3h, which may also form part of 
that where this thing may have to 
be taken. That is the whole Subject 
by itself. This is what I want you 
to understand.

t^SH R I NARESH KUM AR: You are 
very right, Sir. We wilT look into 
this matter in greater depth, but I 
can assure you very implementation 
of this system will ensure correct re
cording of cases. It is because social 
responsibility has not been aroused, 
we do not make use of this thing.

SHRI R. S. SPARROW: Thia is our 
common problem. You are worried 
over that, 5o is the public.

My small question to the Law Sec
retary and the Home Secretary is 
/Concentrated on that. This is about 
the age-old problem of rape cases 
concerning the word penetration'. In 
our case we have to think of our 
background, our culture, our civili
sation. Questions asked in that con
text are in fact, act, organ, in what 
direction, what time, this and that 
So, what I was going to ask you is 
this. To overcome this, isn’t it 
tuficient for the case of rape to mo
dify our act in the fashion that moles
tation and its definition, penetration 
taking separately, by force, coaxing 

the room and then trying to do. 
And> t h «  i3 it necessaiy to bring in

the question of penetration? This J* 
what you have to answer Mr. Law 
Seceretary. I would like to put my 
point M r Law Secretary, if you tell 
me something more on that, how we 
apply it to the society. We Uve in 
the society and what have you te 
guide us in that context?

SHRI GOVERDHAN LAL SHU
KLA: Sir, so far as the main offence 
is there, we are concerned; as thia 
Hon. Committee is deliberating. That 
has got to be proved and unless we 
make a change in the law itself it 
would not be possible.

SHRI R. S. SPARROW: We have 
said, I am asking for the change. Is 
it worthwhile or not?

SHRI GOVERDHAN LAL SHU
KLA: There may be gubstentive off
ence to rape and then collateral off
ence, attempt to rape.

If it is not proved, it will amount 
to an attempt, and not to rape.

SHRI R. S. SPARROW: The lady 
has been taken to a room through 
coaxing,through fear instilled in her, 
or by forcible methods. And then 
what they might have done subse
quently, is supposed to be explained 
later in the court of law. It dependt 
on the prosecution. But the fact 
remains that the lady comes and 
says: “I have been raped.” Is it 
necessary to go into so many details? 
Is it being done to-day? In molesta
tion cases, we may cut out the word 
'rape*, is necessary.

SHRI GOVERDHAN LAL SHU
KLA: Then there can be hardship
to those who are to-day simply guilty 
of molestation.

SHRI R. S. SPARROW: The Judge 
will have to consider it

SHRI GOVERDHAN LAL SHU
KLA; The facts win have to be sta
ted. To-day, molestation is a crime, 
distinct from rape. If you combine 
all of them, it wfll be difRcult.
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SHRI K. S. SPARROW: In India, 
having regard to our culture^ and ci
vilisation, we are certain that guch 
cases should be concluded quiokly. 
But it takes long, our judicial system 
being what it is. Can you suggest 
how it can be done quiekly? The 
authority may have to be changed— 
whether it ls Sessions or High Court. 
It may not go to the Supreme Court. 
Can you say that even within 3 mon
ths or so, it can be completed? Spe
cial Judges will have to be there. 
Having this in mind, you can fix the 
number of judges.

SHRI GOVERDHAN LAL SHU
KLA: I agree that if the number of 
judges is increased, it will accelerate 
the disposal of cases, and they will 
not remain pending for long, a& they 
do. But so far a8 prescribing time
limit is concerned, perhaps it would 
not be advisable. What will happen 
if they are not finished?
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SHRI BAPUSAHEB PARULEKAR: 
During the last three years, has there 
be£i any case of rape committed by 
police officers—reported in U.P.?

SHRI NARESH KUMAR; Yes; quite 
a few.

SHRI BAPUSAHEB PARULEKAR: 
In those cases, is it a fact that the per. 
sons accused were not sent fo r  medical 
examination early?

SHRI NARESH KUMAR: On the 
contrary, in most of the cases w hich  
have come to notice, police officers 
who were involved were not only 
prosecuted but successfully prosecut
ed ie. ending in convictions. A lw st 
100 per cent prosecutions were there.

SHRi B. IBRAHIM: As regards
public prosecutors, you aaid that 
briefless lawyers were appointed. At
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the district level the district magis
trates, in consultatioh with the Jud
ges, prepare this panel. Is this proce
dure being followed in UP.?

SHRI NARESH KUMAR: Yes.

SHRI B. IBRAHIM: Do you mean 
to aay that Judges also recommend 
briefless lawyers?

SHRI NARESH KUMAR; It is a 
question of who is coming forward to 
get appointed. People who have any 
practice, don’t have any interest in 
this Job. In U.P., applications are in
vited. Those who are interested in 
getting appointed, do apply.

MR. CHAIRMAN; Thank you. Now 
the Home Secretary will give evi- 

' dence.

SHRI R. C. TAKRU: Actually I will 
apologise for making lot of repetitions 
for the reasons the points have al
ready been discussed. With your per
mission Sir, I may have to go over to 
certain points.

First is regarding the general ques
tion i.e. taking the Amendment Act at 
Section 228(a). The Law Secretary 
has gone over the point in consider
able detail and without meaning any 
disrespect to the Hon. Supreme Court 
or High Court in regard to getting the 
details from the victim, the tarfte of 
terrible experience of a person, of 
course, I am not a lady victim, but one 
can try to get the feelings of the per
son. It is a terrible feeling. I am un
able to judge Sir and such experi
ence I have acquired in my life. It 
is almost a terrible situation for the 
poor girl who gets raped. She has 
ju&t S°t over the traumatic experi
ence. She does not know what tG do. 
Her parents are in a mess. They do 
not know what to do with that I had 
experience of dealing with the cas€s 

> at district level. It is more a problem 
a psychiatrist, which I am not One 

anxiety of the parents and that of 
the Poor girl is to be out of the press

and publicity. The question w %  pa
rents wet* so terribly tifraid what 
would happen to the girl's life. 1 
wonder if I am able to communicate 
the feelings that prevail at the mo
ment when such an incident occux*. At 
that moment the anxiety of the 'pa
rents is that sOmehow or other sav* 
honour. They say for Gods sake l i f t  
our honour, whatever has happened 
has happened. Keep us out °* 
mess. The idea is not that we offer 
any disrespect. The ruling should be 
quoted in respect of the law. The ob
jective of the suggestion that my friend 
Shri Shukla made was and personally. 
Sir, I felt rather strongly about it and 
hav&g seen the kind of terrible ex
perience that the P°Or girl has been 
through, even the Collector does not 
know what to do with the situation 
He was in a mess himself.

Even in the reporting of the cases 
in the press, a lot of suggestive and 
sensational reporting is made to make 
the newspapers sell. That kind of 
reporting so far as rape cases ere con
cerned, has to be restricted. It ig nto* 
a question of selling paper*, it la a  
question of human life, the life of the 
police, these three to four flive human 
beings involved. I am not bothered 
about the accused. But I am laying 
this from the point of another person 
who has gone through this. So, may 
I most respectfully before going fur
ther say Section 228(a) has to be 
viewed by the august committee. *>d 
explanation has to be viewed in that 
context.

Nbw, the other point i0 regarding 
section 18. On general law of the land 
I have nothing to say. Law Secretary 
has already gone over that. I per
sonally felt about the three caseo. 
Perhaps Law Secretary might not havr 
brought out the point to the Govern 
ment earlier. Case of a rape by one 
person is bad enough. Rape by two, l 
personally consider is a 
Rape by three, ifeless there is parti
cular justification for having th# 
number three, is terrible. I would 
submit, Sir, for consideration the
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principle should be one Or more than 
one. I am afraid. I am not an expert.
I have givdx administrative angle of 
tWe police. This is one point which 
frankly occurred to me. 1 feel strong
ly; if it ig possible, Sir, it could be 
considered.

Now, Sir, about Section 376(a) and 
(b) and (c). ImpressicAi got, I may 
be pardoned, is as if this category of ' 
person has been guilty of a large num
ber of such cases. And, if I may Say 
so, I hold the view that any offence of 
this kJbd by a person in authority is 
something which I would just not ex
cuse. Greater the authority, the grea
ter is the responsibility. If there is a 
person who is in my custody, I am 
not talking on principle of religion, 
just a straight question I pose, every
body who is with responsibility, I 
just take the view it is all right. I 
wonder, Sir, if it is possible, i cannot 
say whether it is possible.. These three 
sections could he put into the Yhain 
Section 376 in some form of amend
ment. Frankly speaking 1 cannot say 
if it is legally possible. It is the legal 
draftsmen who can say whether they 
can do or cannot do. As Inspector 
General of Police was referring to 
this point, I thought I will make a 
couple of suggestions Jh regard to 
this that this point is something of 
common occurrence in this country. Of 
course, Sir, it is the *aw °f the land 
ahd you are laying it down.

One Hon. Member was very kind 
enough during the period when the 
Ixupector General of Police joined 
the discussion that in case a lady who 
is a lady of easy virtue has had 
sexual relations with somebody and 
mmm  *feme and makes a complafcit 
agriMt *tffettebody. That person gets 
S x t o ' M e t  because of the fact of 
Itate laving had sexual intercourse. I 
am menticfciing this because the hon* 
Member mentioned such a case. When 
We take action against vice dens, we 
collect them and put them in a place. 
Let us visualize that case. The arreat 
jg mMe tn the night; and they are 
prodnoad the next day. During the in

parted, the lady remains *n

the custody eft the police. Next day 
they are in the court room, and they 
are bailed out. After bail, the lady 
goes to the court and says that X 
raped her. Four girls might swear 
that this happened and a fifth lady 
might also say that it happened. 
Nearly 24 hours have passed. The girl 
is sent for medical examiliation. Since 
they come from vice dens, you cannot 
expect many signs On her body, which 
you call expect in a lady leading a 
normal life. For medical doctors it 
will not be an easy job. It is a very 
delicate thing to say whether any
thing was found ftiside. The gentle
man who is put in the vice squad will 
be in a mess. When the ease foes to 
the v court it put3 the investigating 
officer in a very difficult position. 
Section 111 A operates in this case. 
There are good police men and bad 
ones. If we put one of our people on 
the job, he will be in an extremely 
difficult situation, because a negative 
proof in such a case is almost im
possible. I had an actual experience. 
I can give details of it. without quot
ing names as to how it happened.

A lady made a complaint that such- 
and-such a thilig happened to her. 
There was a furore, and order8 were 
issued; and the person was suspend
ed even before he could know why it 
happened. It dragged on and on for 
months and years. I was the District 
Magistrate at Lucknow some time 
thereafter and the gentleman who had 
arranged it made a cctafession to me. 
He said “A certain sub-inspector 
whose transfer I wantedJ was not 
transferred by the DSP. It cost me 
otaly Rs. 150.’* It is a bad case. I 
don’t treat it as a normal happening.

Section! Ill puts Us in difficult si
tuations as far as suppresskfti of im
moral traffic is concerned. We don't 
want our law enforcement agdhcy to 
feel fettered. There are many evils 
which flow from this. This honest man 
has suffered. Honest mrti get caught*, 
because it never occurs to them that 
this can be done against them This ia 
one reason why, apart from accepted 

principle* of jurisprudence in India,



by tad large the burden Of proof in 
the ease of Prevention of Corruption 
Act and perhaps alao of ecobomic 
offences would lie on the prosecution 
•nd not on the accused.

We have to make out a case first. 
Here, it is very difficult for the ac
cused to do it. Let us hot forget that 
all the rape cases do not come to the 
notice of the police. So many cases 
are hushed UP by the parents in the 
name of ‘irrzat’ Le. honour. I believe 
that that should be the experidhce of 
our hon Members. lzzat\ as also ac
ceptability of the girls proper and of 
the girls of that family are there. So. 
apart from official views, I personally 
feel that Section 111 is fraught' with 
grave dangers.

MR. CHAIRMAN; The presumption 
here is only in respect of persons in 
position of authority. In clauses (a), 
(b), (c), (d) and (f) punishment is 

dftlfto provided. With these two checks, 
Jhovvr will you safeguard the interests 
of the perscAis in authority?

SHRI R. C. TAKRU; This presump
tion, as enviaged in section 11T, re
lates to police officers, public ser- 
vjanlfc, superintendent* of jails, re
mand homes or hospital staff—as also 
to gang rape. These are the persons 
who can easily be prevented from 
doing their normal duties and enforc
ing the law, of the land if they enter
tain an apprehension all along that 
somebody can easily cook up a c-̂ se 
taainst them and put them into ex-
^exneiy difficult gpot and with this
section 111(a) hanging as sword of 
Damocles over the head of the parti
cular person, that would be
detered, if I may say so. One 
would hardly have the courage
to v get touch about it. I am 
talking of the good policemen. The 
bad man has to be punished. There 
should be no mercy for him. I do net 
hold stay mercy for the policeman or 
anybody who a public servant and 
who holds the police authority and 
stops to be honest during the whole 
thitsg. But what about the perocfa who 
ia hbfiest and has been put as guilty.

19

Imagine a case that I built up. By the 
time that girl is submitted to the 
nodical examination more thah 24 
hours are past. The doctor will say 
it is possible. We do not find on 
the clothes. It could be, it oomM not 
be. The four other People say it has 
betfi done. I would submit section 111 
should not be there. I am a
submission. There should be no as
sumption.

Sir, the Point is when we see some 
presumption can be used as a double
edged weapon, I would submit for 
your consideration we may exercise 
a degree of caution in the matter. 
There can be other safeguards but 
Section 11 U s ah extremely dangerous 
weapon. It may cut both ways. There 
can be a few cases in which a lady 
of honour who has been raped and 
who has somehow mustered up 
courage to go to a court of law. It 
takes a tremendous amount of courage 
to come to the court of law. Now the 
poor girl took courage because tJicre 
she may be able to get some justice, 
but the possibility of misuse is there. 
But totality of circumstances has to 
be taken into consideration.

MR. CHAIRMAN: You know there 
are many cases, according to the 
statistics reported in the Press where 
the offence is committed by Police 
officers. So, ito order to protect the 
interests of the woman and the honest 
policemen, what is your view.

SHRI R. C. TAKRU; Sir, the ad
vantages may not be many. Dis
advantages would be many. The su
ppression of immoral traffic Act would 
gradually become difficult. I can fore* 
cast when the amount of pushing that 
has to be done in this case is con
siderable. By for all kinds of allega
tions may be made Against a particular 
person. Mostly people would try 
to avoid that situation. And if 
this possibility is there, it can 
be imagined what may happen. 
He cannot do a thifrig. This is lik*ly 
to follow as an inevitable conclusion. 
The first thing that offends is this 
that the defence lawyer suggests did 
you make a complaint against thi»
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person. He is eliminated in the first 
roiAid. Who knows that case. It is a 
dangerous thing apart from the juris
prudence involved. You know better 
than 1 and august body is in a better 
position to amend this rule. There 
are practical constraints. This possi
bility that anybody can say that while 
in custody I was raped fti this manner, 
the whole thing gets flashed in the 
paper and it gets to an extremely 
awkward situation and by the time 
it settles dowii, the thing is finished. 
Perhaps the man himself is finished. 
It is a dangerous situtation. I have 
seen somfe of the mechanics imple
mented & the districts by some clever 
gentlemen who ultimately told me 
this is what they have done. The case 
I have mentioned is a fact.

One point I want to submit and 
the august committee may “con
sider. Of course, I do not have any 
concrete suggestion and it has to be 
thought about at a very high level. 
These cases should toot after challan 
taken more than a month to finish. 
What prevents the law to make 
special courts, special judges, special 
magistrates. It is a horrible thing for 
the girl to have to wait for five years. 
It is a terrible thing wheli she is ma
rried to appear to prosecute. Not that 
I would advocate concealment of any 
kind from her husband, but when a 
gentleman who gets married finds out 
that his wife has been summond to a 
court of law in regard to something 
that happened five years ago, that it
self will become a mental case. He 
will get shocked alid the girl would 
not know what to do. It is a very 
serious matter. I would go to the 
extent a submitting that judiciary 
is much too busy. It is not 
a question of I do, it is a question oi 
getting things done. Human life i* 
Involved. After the challan is made, 
every day the thing has to be dr,;,e 
till the thing is over. The whole 
thing should be finished within 6ix 
week*. .. , 2y«U

The whole thing should be over by
three to four months at the maximum.

After this it should settle down. 
Proceedings in the High Cjurt 
after bail should also be in camera. 
The Hon. High Court may be kind 
enough to hear, the case forthwith and 
not taking up after a long time be
cause then there is the possibility of 
the lady getting a terrible shock for 
the thing is now in the High Court. I 
submit that all processes of appeal 
and trial have to be over within 12 
moottu^ if you iwant to save that 
person.

SHRI P. V ENK AT ASUBB AI AH: 
1$ your opinion with regard to the 
completion of cases as expeditiously 
as possible, i.e. within a time limit, 
in keeping with what your Law Sec
retary said? He said that the time
limit would present some difficulties, 
and that at times there would be a 
possibility of justice not being m ited 
)ut.

Another hon. Member also asked 
whether you think of appointing »pe- 
cial courts or special judges to dispose 
of these cases.

SHRI R. C. TAKRU: I don’t dis
agree with my friend here. It just 
cannot be done. There can be a pro
vision in Cr.P.C. to say that certain 
cases must be decided within a parti
cular time limit. There he is right. I 
did not submit that Cr.P.C. must be 
amended, and limitation fixed.

SHRI P. VENK ATASUBB AIAH: 
It cannot be put in the Statute Book. 
It can only be an administrative sug
gestion.

SHRI R. C. TAKRU: You^are quite 
correct. But I said that this was 
something which should be under
stood. It may not be possible to 
amend Cr.P.C.

SHRI P. VENKATASUBBAIAH: 
Cr.P.C. is already very cumbersome. 
What is your suggestion for expedi
tiously disposing them of without 
putting the person who is accused, to 
injustice? ;
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SHRI R. C. TAKRU: The Supreme 
Court may like to  consult the High 
C ou rt Certain directives may have 
to go from the Supreme Court or High 
C ou rt There is no other remedy. A t 
the low er judiciary level, arrange
ments w ill have to  be made, and the 
High Court will be found extremely 
cooperative. If there is any difficulty, 
Senior officer^ with judicial experience 
can b e  taken on  the Executive side.

SHRI P. VENKATASUBBAIAH: 
You said that at the investigation 
level, more than three months should 
not be taken.

SHRI R. C. TAKRU: About investi
gation, IG said that it normally took 
about a month; and in some cases, 
about two months. That is a situation 
which can be controlled by him. I 

^rust that we should be able to adhere 
to the time-limit. It is not difficult, 
because it is not a case which re
quires any extensive examination of 
documents. It is a straight case 
where medical reports and a circum
stantial evidence are the main evi
dence. Once we get the medical exa
mination report® and the statements 
of witnesses, there is no reason really 
why cases should remain pending.

SHRI P. VENKATASUBBAIAH: 
The machinery concerned should 
be efficient. Also, the appointment 
of prosecutors should be done 
in a scientific manner. TCe 

^  whole thing is connected with that 
aspect. Can we devise a method by 
which we can recruit efficient people, 
so that the prosecution can be com
pleted within a period of one month?

SHRI R. C. TAKRU: There can be 
no disagreement on thifi. We have to, 
and we shall make efforts.

MR. CHAIRMAN: Do you want to
say anything on other points?

v SHRI It C. TAKRU: There was
V*omething mentioned with regard to 

Sections 164, 168 and 146. I took my 
degree in 1947. I am not a legal 

expert. Can we not have a sub
section or proviso in Section 146

that this section will not apply to in
juring the character of the prosecutrix 
in rape cases? In section 155 sub-sec
tion (4) would be restricted only 
to asking questions from the 
prosecutrix about relation's of that 
particular accused with that parti
cular prosecutrix, to see if that 
lady has been having an affairs 
with that person for about six 
months and she suddenly tries to 
blackmail him, and accuse him of 
Tape. But we should not ask ques
tions of girts or cross-examine them 
about what happened to them when 
they were in the college, how many 
affairs they had, etc. Now the lady 
has, as I submitted, already had trau
matic experience. Asking her fan
tastic questions is very cruel. There 
is no disrespect to the Bar. And she 
cannot speak. Asking her how many 
affairs she had in college and all 
kinds o|f such questions, whether she 
lived as mistress with somebody, is 
just irrelevant. If I may, I can only 
ask a lady about my affairs with her, 
but not with anybody else. That is 
not my business, whatever her life is. 
That is my suggestion.

MR. CHAIRMAN: Then I may pose 
one question in that connection. In 
this case you have said that restric
tions should be there so far as Sec
tion 111 and 146 are concerned. In the 
earlier statement you have said there 
may be harassment even by false case 
making use of a woman of bad cha
racter. How are you going to recon
cile?

SHRI R. C TAKRU: I have sub
mitted to this august committee that 
this question of there being a pre
sumption in law as in Section 111 if 
inevitable. At the same time attacks 
on the prosecutrix in the form of 
cross-examinations is similarly some
thing which we have to avoid- 
Actually they are two distinct posi
tions. We protect the honour of the 
Government servant, at the same time 
on the other side we protect the pro
secutrix. They are two distinct ques
tions. Section 111 has a definte 
sphere of applicability, Section 154 as
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I submitted just now protects the 
prosecutrix. So, then is really no 
contradiction in these two. I don't 
«e« why the accused should ask fan
tastic questions just to embarraa them 
■o that they are confused.

MR. CHAIRMAN: Your guggesfton 
is that if Section 111(a) is amended, 
then that restriction should be there.

SHRI R. C. TAKRU: Because we 
roust protect the honour of both sides, 
the good people here and good people 
there. ‘

SltRl R. K. MHALGI: In nutshell, 
he wants to delete Section 111(A)

' and that restriction should be there in
* Section 154.

SHRIMATI SUSEELA GOPALAN: 
You have said that their statement 
should be believed. But you say you 
want to save officers from that pre
sumption. There is a presumption in 
the present Bill, that presumption you 
want to avoid. I want to know, be
cause even afterwards the evidences 
are there to prove there was not such 
an incident. Several other measures 
are there.

SHRI R. C. TAKRU: Madam, I had 
taken the liberty of mentioning a 
particular type of case where the facts 
speak for themselves. I am not pro
tecting the officer. My submission 
only is restricted to the possibility of 
misuse of this Section against the law 
enforcing agency who will be going 
to enforce the laws enacted by "this 
august body. Madam, let it not be 
forgotten that we are servants of the 
people whom you represent and you 
make the law and we comply with 
them. Now, certainly we ask ter 
protection for honest government ser
vants.

SHRIMATI SUSEELA GOPALAN: 
You gave the instance specially eon- 
cerned with the persons in authority, 
but these things are increasing dail^- 
Daily in the newspapers you see 
such things happen and most of the

cases we ere not able to prove and 
the accused are going unpunished,

SHRI R. C. TAKRU: May I further 
submit, I am not talking of what Is 
happening in other States, but so far 
as UP is concerned, we have taken 
extereme step in this matter. Nothing 
of this kind is passed unnoticed the 
Inspector General. We have investi
gated these cases most vigorously and 
mercilessly and almost every case is 
investigated.

That official duty case you have 
seen. I can give you hundreds of 
such false cases which would be taken 
by anybody. Later on when I got the 
facts I was surprised at the ingenuity 
of the person. Human brain is very 
very good as well as bad.

SHRIMATI SUSEELA GOPALAN: 
Can you send in writing such cases 
to us?

SHRI R. C. TAKRU: Madam, many 
of such cases are known personally 
and they cannot be quoted. I have 
not mentioned the name of the person.

SHRI ASEKfiPROSAD CHAKRA
BORTY: Mr. Home Secretary, I am 
not putting any question on deletion 
of Section 111. You have expressed 
your position clearly. But one thing 
as Judicial Secretary has pointed out, 
that in Section 155(a) and 146 at 
least some protection should be given 
to the giU so that scandalous ques
tions as to annoy her position should 
not be put. That is what I under-, 
stand you.

SHRI R. C TAKRU: You are quite 
right

SHRI AMARPROSAD CHAKRA
BORTY: Then do you feel any
'amendment is necessary in the Act as 
per your argument? Section 150, 151, 
152 gives the power to the Judge, net 
to put any scandalous questions to 
annoy the lady. I think that can b* 
restrained by the Court.
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SHRI R. C. TAKRU: It 1» very
difficult. The question is first put 
There is a question, and the girl is 
completely put out There is an 
argument The question arises whe
ther the question is to be permitted 
or not. I am bothered about the 
psychology of the poor girl. For five 
minutes, there is an argument bet
ween the court and the counsel. 
Suppose a person says that the ques
tion 9hould be put on record. The 
girl is shivering. There is another 
question, and there is an argument 
about its admissibility. A person 
might say the lady was misbehaving 
while at college and had dozens of 
affairs.

SHRI AMARPROSAD CHAKRA
BORTY: How would you control it?
It must be controlled by the Judge, so 
that no scandalous or insulting ques
tion is put. Do you think any further 

junendment has to be made?

SHRI R. C. TAKRU: In Section 192 
and 154, we should incorporate the 
ideas we have been speaking about 
Questions should be restricted to the 
relationship of the prosecutrix with 
the accused at any time. It will effec
tively help the court with regard to 
clause 152. Otherwise, the court will 
be put in a difficult situation, and 
there will be interminable arguments. 
If people start objecting to every 
question, it will create many difficul
ties. Section 152 will be strengthened 
by an amendment to Section 165(4).

V  SHRI AMARPROSAD CHAKRA
BORTY: All these sections are in
dependent

SHRI R. C. TAKRU: From Section 
135(4), the Judge will get a lot of 
support, by an amendment oi Sec
tion 152. It should give some indica
tion to the Judge as to what to pre
vent, and what not to.

SHRI AMARPROSAD CHAKRA- 
®QRTY: How are w« to aee that 
&andalous questions are not put?

SHRI P. VENKATASUBBAIAH: 
You should give the question to the 
Judge in writing, so that he can de
cide whether they are admissible or 
not

MR. CHAIRMAN: The discretion if 
given to 'the Judge, not to permit a 
question if he feels so. Even then, 
in many cases the presiding officers, 
with or without knowledge, do allow 
such questions. The hon. Member 
says that if you make a provision in 
Section 155(4), you will enable the 
court to allow questions pertaining 
only to the relationship of the prose
cutrix with the accused.

SHRI R. K  MHALQI: For the
speedy disposal of rape cases, you 
suggested special courts. Do you sug
gest that only lady Judges should be 
appointed to such courts?

SHRi R. C. TAKRU: Should we 
make any discrimination relating to 
sex in these matters?

SHRI BAPUSAHEB PARULEKAR: 
With reference to Section 111A, you 
said that it should be deleted, and 
that at the same time, amendments 
should be made in Sections IBS, 155 
and 146. Do you also agree that if 
this Section is retained, no amend
ment should be made in Section 146?

SHRI R. C. TAKRU: I have not 
actually made a deep study.

SHRI BAPUSAHEB PARULEKAR: 
When the presumption is to be raised 
against the accused, he has to rebut 
it; and for that, cross-examina
tion is necessary. If it it to be 
retained, then no amendment will be 
necessary, if it is to be removed, then 
there has to be an amendment

MR CHAIRMAN: Hie witness can
not give an alternative answer, be
cause he is in favour of deletion.

SHRI BAPUSAHEB PARULEKAR: 
Now about delays. Do you think that 
these delays will be curtailed, if We



drop committal proceedings, and 
straightway take up proceedings?

SHRl R. C. TAKRU : Actually,
committal proceedings have, under 
the new Cr. P.C., lost their import
ance. There is no point fn waging 
time.

SHRI BAPUSAHEB PARULEKAR:
With reference to this presumption, 
don't you think that if we make the 
cross-examination of the accused 
compulsory, the purpose will be served 
better?

SHRI R. C. TAKRU: It is a very 
good idea. But I Cannot say whether 
the Supreme Court will favour it. 
Personally, I am in favour of the 
accused being given an opportunity 
to make a statement, and also being 
cross-examined

Personally I am in favour. As an 
honest man if he feels honest he 
should come up and stand up. Per
sonally I would favour this.

g v fa  «m* : inra
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f l  »PTT |, araifaci n£f £W I
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• T ^ T T ^ ' r-nai fa *TT STfeErTh*
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fo<T n,ir"jf r ?fTi a 
utf?f ^R^T¥ $T. fisRf ft wffer W 
*«f % *n ft £r <nfadfa?r
«FT ^ T ”  ^  5f5f % fV ^ V H  *rt tfr?
fo r  wt % fa ttftffcrfa if sqTW 
5«t ^wqT*fh«T%'^|E^^Rfr ft i 

*s£?srv xftx wfNrv^ |  ?fr
*ft *fk r%iTT 3iHr ^rf^ri

«ft TW W  WTCI : <TP1?fm
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•p̂ r srrar $, sfr srrffsT, $, <sfr
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% faflW % Srfe^l 5̂TTWTT ?tcir |  ssfifr 
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i q f̂jro- *rh *f3rtfr |, gurnr ^r, 
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fr fsiq *pt ?r?Er ?nn3i % 5inwr;?fl 
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?ft W T  V I  <5*0 *T T K  sftCTVPT ^
f̂ tr nf^r %■ Vlt T̂ %
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f ^ T  I  t « f t ^  *1?  f M f w  f w  
m r r  <tt f v  i T R ’ f h r  ^ r a ^ v r  f v n  5f 
f T ^ T T  ^  I

MR. CHAIRMAN: There is a request 
by Shri S.W. Dhabe. He has said In 
his letter; 1 fAld from the programme 
of the sittings of the Joint Committee 
being fixed at Lucknow, Bhopal, Simla 
and Itanagar, apart from these places. 
In my opAiton Calcutta should have 
been included in this programme, as 
it has got an eminent bar of the 
High Court t.hd useful information 
can be had by a sitting there. I, there
fore. request you kindly to consider 
the inclusion o f Calcutta in the pro
gramme."

We may ctAisider the matter when 
we meet in Bombay. It was the un-

• i.nimous voice of the Members that 
Calcutta should be omitted.

SHRI BAPUSAHEB PARULEKAR: 
Itanfgar should *l*o be included. 
Whtli are we to go to Itanagar? 
Calcutta is on the way to Itanagar.

MR. CHAIRMAN: I have to the dis
cretion of the Members. But the point 
is that we omitted itanagar, and taken 
up dtaly three places. Bhopal i>
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the last place. We have also chalked 
out a programme for Bombay, Hy
derabad and Bangalore. If hon. Mem
bers insist on going to Itanagar aftid 
Calcutta, it should be an unanimous 
decision. Once you take a decision, it 
should be adhered to.

tt*hrt innnr
jT f v  s f e  V t f  jf H S  

»Jj€t <tt $ « r k  *pp?t 
% ft#  5̂  i t *  w tor vtr

^  f v  WIM’i JlT WTV «f5TTcVTT 
fvJJT $ t t o  3r wpt
-Tift '■'TM ^ I TrVTtT VT
ttvsttM j r  £t strtt | stir 3 * v  

* hi<++k  gsnr ^  »ftfav?r 
snm | ?r> <Tfs5np
<t W '4 Vt *"Tl*T> 0  T̂T̂ pft I vd̂
jHs w h  v  f?rc[ *rm  wJr wt

JTTTOFT fv*TT $  I

«ft jo t  !=frrT*r*T *rrot ;
v  r^H % vh^t vr fav^w fvjrr 
r̂rar t  '

*rrr f i F i ^ R  ir ^  v t  t r  
W  Tt qwvift #  ^  f  i ir 
s i r  3ni? <ft irij <tp£ ^ i w^r ^nrr
^  5TT\ ^ ^ f f  if 3TTVT

■J?TVi <ft 9̂TT $5T fv  ?T5t fv?T tTT?
3 K̂TT I  I

MR. CHAIRMAN: If hon. Members 
insist on going to Itanagar and Cal
cutta, I don’t think our report will be 
submitted during the coming session. 
Members should take this into consi
deration. Delay should be avoided.

SHRI BAPUSAHEB PARUUJKAR: 
Hie decision of the Committee not to 
go to Itanagar will hava to be rescind
ed.

MR. CHAIRMAN; Then x &m sure 
the report will not be submitted in 
time. We have to submit the report 
by the first week of the next sesiion i 
starting in August.

SHRI BAPUSAHEB PARULEKAR: 
We can submit the report in the 
Budget eession.

SHRIMATI SUSEELA GOPALAN: 
Delay should be avoided anyhow.

SHRI BAPUSAHEB PARULEptAR: 
We can expedite the discussion of the 
matters under this Bill.

MR. CHAIRMAN: Even if you post
pone the submission of the report, the 
question of going to Itanagar and 
Calcutta will arise only after the 
coming session. We are returning on 
4th or 5th August, to our constitu
encies. Within a short period there-, 
after, i.e. in August itselff the next 
session will start. We have to take a 
decision just how . The Chairman 
alone cannot be given the discretion.

SHRI AMARPROSAD CHAKRA
BORTY: We have to give amendment 
to the Bill.

MR. CHAIRMAN: I said that the 
Itanagar programme will not be possi
ble before the next session; you can 
go only thereafter. Then you have to 
move for extension of time. But 
Government wants the submission of 
the report early> After our return 
from Bangalore, we can have discus
sion* every day.

Discussions can be had during the 
next session also, because it is not a 
Budget session. Let us, after we take 
evidence at Bangalore, discuss; and 
let us hear the Government’s views. 
Let us then take a final decision in 
the matter. Thank you. We now 
disperse.

(The Committee then adjourned)^
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R ecord of evidence tendered before the Join t  Co m m it t e e  of the Cr im in a l  L a w

(A m en dm en t ) Bn*. 1980

Monday, the 6th July, 1981 from 10.00 to 13.00 and again from 15.00 to 17.00 hours 
Conference Hall Vallabh Bhavan, Bhopal

PRESENT 

Shri D, K. Naikar—Chairman

M embers

Lok Sabha

2. Shri Rasa Behari Behra
3. Shri R. K. Mhalgi
4. Shri K  S. Narayana
5. Shri Ram Pyare Panika
6. Shri Bapusaheb Parulekar
7. Prof. Nirmala Kumari Shaktawat ,

8. Shri R. S. Sparrow
9. Shri Trilok Chand

10. Shri V. S. Vijayaraghavan

Rajya Sabha

11. Shri Ramchandra Bhardawaj
12. Shri B. Ibrahim
13. Shri Dhuleshwar Meena
14. Shri Era Sezhiyan
15. Shri Hukmdeo Narayan Yadav

Secretariat

Shri Ram Kishore—Senior Legislative Committee Officer

R e p r e se n ta t iv e s  o f  t h e  M in is t r y  o f  Ho&fE A f f a i r s  

Shri M  P. Khosla—Officer on Special D uty.

W itness exam ined  

I. Shri G. S. Nihalani, Advocate, Bhopal 

^  n. Shri L. S. Sinha. President Bar Association, Bhopal



III. Madhya Pradesh Mahila Kalyan Samiti, Bhopal 
Spokesman:

Shrimati Vimla Sharma

IV. Inner Wheel Club, Bhopal 
Spokesman:

Shrimati Saroj Lalwani ^

V. Bhartiya Grameen Mahila Sangh, Indore 
Spokesman:

Shrimati Krishna Aggarwal

VI. Bal Niketan Sangh, Indore 
Spokesman:

Shrimati Shalini Moghe

VII. (1) Bhartiya Vidya Pracharni Sabha, Indore 
Spokesman:

Shrimati Nirmala Devi Podar
(2) Gangwal Mahila Kala Niketan, Indore 
Spokesman:

Shrimati Indumati Jain

3. St. Marks School. Indore 
Spokesman:

Shrimati Florence Jacob

4. Nari Sahakari Samiti, Gwalior 
Spokesman:

Shrimati Mandakim Wakanker

5. Association for Social Health in India, Gwalior 
Spokesman:

Shrimati Kamala Devi Jadhav

6. M.f> Mahila Kalyan Parishad, Bhopal 
Spokesmen:

(a) Shrimati Pragya Mukherjee

(b) Shrimati Prakash Kumari Harfeavat

94 -
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7. All India Women’s Conference, Jabbalpur
Spokesman:

Shrimati Chandra Prabha Pateria
VIII. Association for Social Health in India, Gwalior 

Spokesman:

Shri Ham Sanehi 

IX. Shrimati Jayaben, MLA, Madhya Pradesh

I. Shri G. S. Nihalani, Advocate, 
Bhopal.

(The witness was called in and he 
took his seat)

•MR. CHAIRMAN: Before w* pro
ceed, may I draw your attention to
Direction 58 of the Directions by the 

r^peaker which reads as follows:

rt58. Where witnesees appear 
before a Committee to give evidence, 
the Chairman shall make it clear to 
the witnesses that their evidence 
shall be treated as public and is 
liable to be published, unless they 
specifically desire that all or any 
part of the evidence given by them 
is to be treated as confidential. It 
shall however, be explained to the 
witnessee that even though they 
might desire their evidence to be 
treated as confidential such evidence 

L is liable to be made available to the 
^-Members of Parliament ”

Kindly introduce yourself to the 
Committee.

SHRI G. S. NIHALANI: I am G. S. 
Nihalani. Advocate. I am practising 
for the last about 26 years.

MR. CHAIRMAN: What you have to 
say on this Amending Bill?

SHRI G. S. NIHALANI: After going 
through the Bill, I find that some of 
the amendments are really redundant 
and superficial. Just as in Prevention

of Corruption Act, there is a provision 
of minimum sentence of one year but 
Judge may not give lesser sentence. 
Similarly, here in this Bill the pres
cribed minimum punishment should 
mean minimum punishment. There 
should be no exception i.e. minimum 
punishment means minimum punish
ment. A few day* back I read in 
‘Indian Express’ that in Pakistan 
crimes t>f rapes rarely happen because 
such type of accused are heavily 
punished, the result is that girls, 
college-'girla, ladies roam late in the 
night. Nobody dares to look at them. 
By saying this I don’t mean that we 
should follow it totally. We can have 
our own type of arrangement. In 60 
to 70 per cent cases innocent ladies 
who suffer and feel humiliation they 
generally hesitate to give evidence. My 
suggestion would b® that in such cases 
the investigations, as *ar as possible, 
should be done by the lady police 
officers not below the rank of Dy. S.P. 
The trial should be in over 7, 10 or 15 
days in view of the peculiar circums
tances of the case. As far as the trial 
is concerned it should be conducted 
by the Lady Additional Sessions 
Judges, Lady Session Judges or Lady 
Judges.

My suggestion about age Is that it 
should be raised by minimum 18 years, 
consent or no consent, a* far as con
sent Is concerned. I would suggest, 
as far a, possible the offence should 
be investigated by the Lady Police
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Officer and challan should be presen
ted. For this there should be suffi
cient provisions made in the Bill. 
Besides this, trial should be in cameras 
because ladies feel humiliation.

MR. CHAIRMAN: ThiB is in regard 
to the trials and presumption. .

SHRI G. S. NIHAIANI: Yes, Sir.

MR. CHAIRMAN: What about other 
provisions in respect of persons in 
authority?

SHRI G. S. NIHALANI; For inst
ance?

MR. CHAIRMAN: Have you gone 
through the Bill?

SHRI G. S. NIHALANI: Yes, I did 
read draft Bill I have made some 
suggestions that minimum punishment 
should be minimum punishment, there 
should be no exception.

MR. CHAIRMAN: The minimum
punishment has been provided in the 
Bill, there would be discretion to the 
judge.

SHRI G. S. NIHALANI; Thig is 
most abusing part of the law where 
the judge has been given discretion. If 
any judge wants to iavour then he 
win give shelter to whom he finds 
guilty. Otherwise the minimum pun
ishment, should be minimum punish
ment, this is my view. These days 
as we read papers, the atmosphere is 
such that we'can’t go in cinema with 
our sisters, mothers and wives because 
there *s so much hooting, whistling' 
and taunting on the ladies. Therefore, 
my submission is that there should be 
a deterrent sentence to the persons 
who commit such an act. Only two 
days back I read in ‘Indian Express’ 
that in all the cities of Pakistan the 
crime of rape has been completely 
wiped out there. I do not think that 
they are better people than we are.

MR. CHAIRMAN: For information. 
Say, in a case, coining from tbs res

pectable family and it was tried by 
the court and thereafter the judge 
felt that there was a heinous crime 
and guilt was found. Subsequently, 
what happens, both the pfcrtieg get 
reconciled to have a marriage settled 
before trial then what are you going 
to suggest in such a case?

SHRI G. S NIHALANI: There is a 
ruling of Supreme Court in a similar 
case reported about two monthg back, 
where a rape was committed and the 
accused was punished even after mar
riage. I can give example, I can give 
citation also. Therefore, I submit that 
the discretion is often abused afad 
misused.

MR. CHAIRMAN: You have nothing 
to say more than this?

SHRI G. S. NIHALANI; Yes, I have 
to say nothing. Now I am prepared 
to answer.

|w«t I* :
f  ift imfc tr* sott £ i 
wtft wnrt fa jnrrVtf 
*tt irfajjRT $ sri* <r?-
flrm fsrq; ir arm $
?ft ^ -o

tr «rr, *Ttt 
«tt fa <jptt fw

VT WPR ITT
fto î ro wftrv
5t»TT *Wffa «rrfo TTo trjfo

WT̂ o <fto Ĉ To Jf ^fjf'
MTTf %TT | *TTT

*TT f a  1HTT fa t ^ T T  jf a f f
imton: * ft  ^  tft ifa
?t*rT i

«ft ** »rTTnm nm  :
TfT fa *TTWfT5T farfer t  fa
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f f : t f  % WTW f^TRT <TV JT#f 3fT

3JT%?rm ®rar?fr v t  srrcflr $ fft 
ffn w #  ^ ^ f t t  *r r f? n g ifv *T T  ?*rJf 
* t f * V  i frftq ftq 'i ^irr?mfr |  
ftra fa i^vr q 'm s % fgrir *n^jr 
f*p*rr 5mn $ 3#  Sfaft ftptm  if *Tf 
v ^ - n r r ^ f a  <TTVM :f fr  i f k H f v r  
v f  5ft ?ff s w t  « rn : f w r  $ err 
ff*rnr If ?fr m v ?  ?ffcim  ju tt*  
f t  noT m r  w m r f a  vst?e 
*ft ansrt 1 1  it? q m  *in f f m r t  
faflrarcffjt spttot t t f t ^ w n r ir s T f f r  
y m nn yr f t  $*rr f t  » m  $ ?ft w t  
^rfsrw tfs m r w r c v ^  If i j f  *m*TT 
*jsnjr ?

«fr * >  »psr° fa fm m r  : it? ?fr 
«ttt f»r s»ft Ir *nifti?r jnrc |  %tt

VT *r?r̂ r ®TT Pr> ^  f  H 
w f t  »fWt sp^lf $  <tt»t M * tt

^  ?ft ^T  '3fî > f t  *TT VT ?ft WTH

t o  t̂ sr$r ftaT I  i w rt ?rt 
vt | v t f  »ft *rfta «nrtt

*Tt srWf V  WT«r fa^TT ^ R T  'TCP? 
^nft V  tcTT $, v f f f v  ^ ft  ZTZ vlr 
'•TT# f ,  f f l ’ T ^  ^T?ft 4#l|X * f t  
$» t  ItftPT t  £ 3  JTff VT#

* t t t  vf?nr |  %  3Tft v l r t n t r  
^oynrff $ T f f  f t  *rr ?tt v t  at jtw

i t  ^trft«T5T ^  ftflT, f w ( .  VT

« t  v  fo m r t t  m* fto r  |  
s?f mv* stft forfa 3f f t  ?rv?rr 
|  anr r̂*rr5r If s *tv  srfir 
«TH»3Pm  M *T T  airftRT % ^ f T *  v t  
s?ptt ift *r#r f w r m  $ f v  *n f ^ t
WcW f t  3TP? I

tft j v * t  %w m*n ro  «mw : *ftr  
« m  ftrc^Tftrer xft* ^ r v r  *m T  
S *  f t  f v  tfprft m v ^  

a r m  a n s re ft v *  fa* ?
A

*  *t» ^fo ftngimHt : :  irf m 
fr^tftrfevw jtvt $ * f*r^ ’fft 

^  ft# t  wk «mr ft*r 
«ft ?rt 5TWf If V^f ^V %fV5T f*f 
?ft SRTW gTRimff vt ^ r t  ^ I 
Pn ^Tftr<» w’tr #?tvt ^Nr ^ r  ?rt 
5^nr # xirnf t̂ ?nff i

SHRI R. K. MHALGI: You arc
practising* lawyer in Criminal cases?

SHRI G. S. NIHALANI: Mostly on 
the Civil side. I am a Civil Lawyer 
but I do criminal cases also. I am 
mostly devoted to the civil cases.

SHRx R. K. MHALGI: You must
have gone through the provisions of 
this bill, especially the provisions 
which are being incorporated in the 
Evidence Act i.e. Section 111(a)?

SHRl G. S. NIHALANI: Yes.

SHRI R. K. MHALGI: So, by that 
provision the presumption is contem
plated if the lady says that I have 
not given the consent then the judge 
has to presume

SHRI G. S. NIHALANI; You will 
find under Section 114 of the Indian 
Evidence Act; as also under Preven
tion of Corruption Act and in several 
other Acts, that there is a provision 
for presumption. In view of the cir
cumstances of the case and the ante
cedents of the girls the judge may 
presume. In the same way the pro
vision for presumption and discretion 
may be added.

MR. CHAIRMAN: The word ‘shall’ 
must be substituted by the word ‘may’, 
what is your suggestion?

SHRI G. S. NIHALANI: Yes, my 
suggestion is that in that case the 
judge may presume from the circums
tances of a particular case,

SHRI R. K. MHALGI: You said
something about Pakistan Law that
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you read some news • in 'Indian Ex
press'. For such type of coses 
what punishment i8 given under 
Islamic Law, please tell us?

SHRI G. S. NIHALANI: There in
Pakistan such type of accused is 
hanged or sentenced to life imprison
ment or his hand or any other part 
of his body is cut. Immediate actions 
are taken in Pakistan against such 
culprits. But, I am sorry to point out 
that here in India we have seen in 
Ranga-Billa case that they were found 
guilty but still the case is lying pend
ing before the President under mercy 
petition till the month of July. In 
this way such cases take long to decide 
and thus such accused become heroes 
out of the criminals. On the other 
hand, in Pakistan for such cases pun
ishment is given immediately. The 
punishment in Pakistan is v$ry severe 
but here very slight punishment is 
imposed.

SHRI R. S. SPARROW; I want to 
ask two questions. Firstly, you have 
mentioned that lady judges only for 
rape cases should be appointed?

SHRI G. S. NIHALANI: As I have 
said earlier, if I am correct, as far as 
possible in such cases preference 
should be given to lady judges.

SHRI R. S. SPARROW: That you 
have said strongly about it. Even 
taking that into account that if lady 
judges will be appointed then there 
would be so many implications. So 
once again I would request you to 
clarify it.

SHRI G. S. NIHALANI: Sir, my flrm 
spinion is that if lady judges are 
appointed for this then the sufferer 
lady can give better evidence psycho
logically in the court.

SHRI R. S. SPARROW: The point 
which you made, we will consider it. 
Now my second question is that you 
have said something about caution *• 
against the judged discretion in rape 
cases and you tried to carry out this

with what happens in the Islamabad 
Government. In this case, if you 
don’t leave the discretion with the 
judges then specify the maximum 4 
punishment which can effectively be 
implemented or what type 6f judicial 
system you want kindly explain this?

SHRI G. S. NIHALANI.. I am of the 
view that when the man is found 
guilty then there should be. no discre
tion left to the judges in the matter of 
punishment.

SHRI R. S. SPARROW: You tay
some one is found guilty then the 
minimum should be awarded.

SHRI G. S. NIHALANI-. Yes.

SHRI R. S. SPARROW: II a man is 
pronounced guilty then the judge i* 
bound to punish him. Not only he is 
bound but the other thing is entirely 
specific minimum or maximum punish
ment as prescribed, kindly clarify it?

SHRI G. S. NIHALANI; So far as 
minimum punishment is concerned, 
judge can award punishment in certain 
cases but he should not have discretion 
to the last limit.

SHRI R. S. SPARROW: You have 
said about the effectiveness of the 
Pakistan’s working and appreciated 
the work of Islamabad Government or 
say of Iran. A few days * ago for 
rape cases in Iran they hanged the 
accused according to the Islamabad 
Law and thus quick decisions ar£ 
taken there in such cases. You want 
to say that here also such quick 
actions may be’ taken or any other 
action beyond that?

SHRI G. S. NIHALANI: I don’t
th in k  th at w e  sh ou ld  fo l lo w  P ak istan  
bb it is.

SHRI R. S. SPARROW; If you have 
anything specific on the copy of their 
law then you give us. If you don't 
have it now, you can send it later ̂ pn. 
Thank you.
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SHRI a. S. NIHALANI: I have 

already given my suggestions in 
writing on 14th April, 1981.

SHRI BAPUSAHEB PARULEKAR: 
With fefenAiCe to this sentence you 
have suggested that minimum punish
ment should be prescribed and you 
want to stick to it, are you firm 
on this?

SHRI G. S. NIHALANI; Yes.
SHRI BAPUSAHEB PARULEKAR: 

Under Section 967 if a husband have 
a intercourse with his wife then for 
tint minimum punishment is 7 years. 
What is your suggestion?

SHRI G. S. NIHALANI: This
provision should not apply in the case 
of husband and wife. Even a single 
case has not been conducted by me in 
26 years’ of practice.

v SHRI R. K. MHALGI: You have 
not seen a single case. So do you sug
gest that the concerned provision in 
the I. P. C. should be deleted?

SHRI G. S. NIHALANI; It is as 
good as deleted.

SHRI BAPUSAHEB PARULEKAR: 
Do you agree to this that there should 
be female presiding officer in the 
court and also a female police officer 
so that process of investigation could 
be improved?

SHRI G. S. NIHALANI: Yes,
there should be female presiding 
officers. Besides this there should be 
lady investigator and lady prosecutor
«1JD.

SHRI BAPUSAHEB PARULEKAR: 
We have come to know in various 
States that there are no sufficient 
numbers of lady police officers and 
other lady officers. So how to tackle 
this problem according to you?

SRHI G. S. NIHALANI: The
alternate solution can solve the pro
blem i.e. lady should be associated 
>with the investigation.

SHRI BAPUSAHEB PARULEKAR: 
You have "just said that investigation 
is not proper. Do you mean to 
suggest that only if the interrogation 
or the investigation is entrusted to 
the lady officer then only the investi
gation will be done properly or you 
have to say anything else?

SHRI G. S; NIHALANI: As I 
have said already that lady social 
organisation should be associated with 
the investigation so that police may 
not manipulate and they may not 
manipulate at a higher level.

SHRI BAPUSAHEB PARULEKAR: 
By appointing lady officers the wholfe 
thing will set right?

SHRI G. S. NIHALANI: My
submission is that there should be 
deterrant sentence so that the accused 
learns a lesson for the whole life,

SHRI BAPUSAHEB PARULEKAR:
What is your idea about the deter
rant punishment?

SHRI G. S. NIHALANI; Consistent 
only with the law. ,

SHRI BAPUSAHEB PARULEKAR: 
Do you mean to say that the first and 
the second appeal and petition under 
Article 226 all should be abolished? 
We are living under rule of law.

SHRI G. S. NIHALANI: That
should not be.

SlHRI BAPUSAHEB PARULEKAR: 
What is your idea about the minimum 
imiplfementatfon of the sentence?

SHRI G. S. NIHALANI; There is 
a mandatary provision.

SHRI B. IBRAHIM: The accused 
name should be disclosed for his 
notority so that it will be known to 
all. Besides this, the photograph 
should also be published in such 
cases.
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SHRI BAPUSAHEB PARULEKAR: 

What you have to say about explana
tion no. 2 of Section 375? Do you 
agree with this provision?

SHRI G. S. NIHALANI: I do not 
agree with the whole sentence as 
itself. Safeguard should be there.

SHRI BAPUSAHEB PARULEKAR: 
Do you want that there should be a 
female session judge, a female pub
lic prosecutor? #

SHRI G. S. NIHALANI: Yes,
Public prosecutor must also be a 
lady and besides this the trial should 
also be in cemera that is what I say. 

MR. CHAIRMAN: Thank you. . 
The witness then withdrew.

II—SHRI L. S. SINHA, President 
Bar Association, Bhopal

MR. CHAIRMAN; Kindly introduce 
yourself to the Committee.

SHRI L. S. SINHA; I am Ladli 
Saran Sinha, President of the Bhopal 
Bar Association. For the last 22 years 
I am in this profression. I have been 
practising both in civil and criminal 
cases. I also attend High Court.

MR. CHAIRMAN: Before we pro
ceed, may I draw your attention to 
Direction 58 of the Directions by the 
Speaker which reads as follows;

“58. Where witnesses appear 
before a Committee to give evidence, 
the Chairman shall make it clear to 
the witnesse8 that their evidence 
shall be treated as public and is 
liable to be published, unless they 
specifically desire that all o* any 
part of the evidence given by them 
is to be treated as confidential. It 
shall however, be explained to the 
witnesses that even though they 
might desire their evidence to be 
treated as confidential such evidence 
is liable to be made available to the 
Members of Parliament.”

SHRI L. S. SINHA: I will point out 
where necessary. We welcome the

Committee from our Parliament 
which atleast shows the keenness to 
legislate on such aspect which deals 
with the human, tendencies and 
criminal behaviour. I will submit 
that there had been various schoolj 
oi criminology and those schools are 
classical schools, graphical schools, 
social schools, topological schools in 
20th centuary even in countries we 
don’t follow the socialism and social 
schools have been accepted to be 
the best and the base of criminology 
or conduct of the human behaviour 
in the socialism is a character of a 
man is built by the circumstances. 
Similarly, this is the economic aspect, 
social aspect that how you behave 
with a particular man in your school. 
There are some boys who are not 
giving proper respect to their elders. 
There is very little attention to the 
physical exercises which maks 
mental set up of a boy. Of course, 
there are barriers and these barriers 
stop the boy to proceed further with 
the study. Sir, it is a very serious 
matter and I pray that a superficial 
view will not be taken. There are 
some basic things Which are lacking 
in the proposals of this Bill. A punish
ment of 10 years minimum has been 
provided. In this respect, j  would 
refer to the comparative table of 
U.S.A. in 1957-58 about the rape and 
comparative table of the percentage 
under various age-group that is given 
at page 100 of ‘Principals of Crimi
nology’ and it shows that forceabl? 
rape is committed under 18 years 
of age, 6.8 per cent under 21 years, 
17.2 per cent under 25 years.

MR. CHAIRMAN; How this survey 
was conducted?

SHRI L. S. SINHA; There i* a 
institute which has conducted.

MR. CHAIRMAN: You are refering 
contents from a book which is not at 
all concerned because that survey had 
been conducted long back then why 
are you giving evidence before a com
mittee of the Parliament? This Com^
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mittee ha* limited scope? Now you 
know that w j  are not here to 
give a social justice. We are thinking 
only about the legal justice in a 
general way whatever is intended in 
the provisions o t the law. We 
simply want to know your views 
upon the proposed provisions of the 
law.

SHRI L. S. SINHA; You have pro
posed 10 years minimum punishment 
in the Bill. If a person is guilty at 
the age of 23 years and If y°u award 
punishment till 33 years of age, he 
remains in the jail. Previously it was 
5 years but now you have increased 
the punishment by 10 years. Now, a 
man will remain in jail for 10 years. 
His children and relatives will suffer. 
It would not give any benefit to th? 
society.

MR. CHAIRMAN: Should it re-
yxiain as it is?

SHRI L. S. SINHA: I have come 
across such a case in the Sehore 
district court. There was an objection 
against one senior advocate of Sehore.

In the last I have to say that there 
should be no presumption.

SHRl B. IBRAHIM; I would like to 
know first of all regarding Section 
111(A), according to your opinion 

j«hould it be deleted?

SHRI L. S. SINHA: Present law is 
sufficient.

SHRI B. IBRAHIM: Secondly, tell 
about Section 228(A) what have you 
to say?

SHRI L  S. SINHA; It may remain. 
Williflcation is not good.

SHRI B. IBRAHIM: Regarding
Section 375 is it not sufficient that 
ft we have free consent instead of 
v^untary consent?

SHRI L S. SINHA: Free consent 
is sufficient and voluntary should be 
removed.

SHRj BAPUSAHEB PARULEKAR: 
What is the percentage of convic
tions in your court?

SHRI L  S. SINHA; About 98 per 
cent convictions are there.

SHRJ BAPUSAHEB PARULEKAR: 
How many acquittals in the cases of 
consent?

SHRI L. S. SINHA: Firstly, I am 
submitting that rape cases of higher 
strata of society hardly come before 
the court. It may be only one present. 
It is only the ladies of the lower 
strata.

SHRj BAPUSAHEB PARULEKAR: 
With reference to the consent what 
is the ratio?

SHRj L  S. SINHA* Nearly 50 per 
cent.

SHRi BAPUSAHEB PARULEKAR: 
Whether the deterrant punishment 
or the reformative punishment should 
be given?

SHRI L. S. SINHA; Reformative 
punishment should be given.

SHRl BAPUSAHEB PARULEKAR: 
Again the discretion is given to the 
judge. In fact, the punishment is 
there for 10 years. In addition to this 
the judge can give more punishment.

SHRI L. S. SINHA: But that Is not 
for the judges to consider, it is for 
the legislators to consider*

SHRl BAPUSAHEB PARULEKAR: 
Present law as it stands, a judge can 
give a sentence of 10 years or till 
the rising of the court.

SHRI L. S. SINHA; For this he 
will have to give reasons.

SHRl BAPUSAHEB PARULEKAR: 
Have you to say anything about
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definition as it stands today or it 
requires some change?

SHRI L. S. SINHA: It may remain 
as it is, Sir.

SHRI BAPUSAHEB PARULEKAR: 
So far as Section 375—explanation 
2—“A woman living separately from 
her husband under a decree of judi
cial separation shall be deemed not 
to be his wife for the purpose of 
this Section. Will it not create 
complications? You know Personal 
Law?

SHRI L. S. SINHA: Yes, I know.
It should remain a8 it is because 
there can be a reconcilation.

SHRI ERA SEZHIYAN: 1(T years 
punishment and shall also be liable 
to fine, what is your opinion about 
this?

SHRI L. S. SINHA: After all what 
purpose this line will serve when . 
the punishment is already there?

MR. CHAIRMAN: About presump
tion perhaps I may give other infor
mation and which may lighten first. 
The presumption in rape case, when 
persona in authority involved, there 
the question of no consent is enough. 
Perhaps in authority may dominate 
a woman. Therefore, there should be 
presumptive value. What is your 
opinion so far as this category of 
persons are concerned?

SHRI L. S SINHA: In all these 
cases you may retain that presump
tion but there should be some punish
ment if witnesses were found false.

ME. CHAIRMAN: I am coming to 
the next witnesses.

SHRI L. S. SINHA: Court may pre
sume.

MR. CHAIRMAN: A person in
authority If involved in a rape case
who can dominate...

SHRI L. S. SINHA: That is one
side of the picture.

SHRI R. K. MHALGI: Mr. Sinha, 
I think you are totally against of 
having a minimum punishment in 
rape cases?

SHRI L. S. SINHA: Minimum
punishment should not be there.

The witness then withdraw.

III—Madhyfl JPradeshf Mahila Kalyan 
Samiti, Bhopal.

Spokesman
Shrimati Vimla Sharma

(The witness was called in and she 
took her seat)

MR. CHAIRMAN: Before we pro
ceed, may I draw your attention to 
Direction 58 of the Directions by the 
Speaker which reads as follows:

“58. Where witnesses appear 
before a Committee to give evidence, 
the Chairman shall make it clear to 
the witnesses that their evidence 
shall be treated as public and is 
liable to be published, unless they 
specifically desire that all or any 
part of the evidence given by them 
is to be treated as confidential. It 
shall however, be explained to the 
witnesses that even though “they 
might desire their evidence to be 
treated as confidential such evidence 
is ]iab1e to be made available to the 
Members of Parliament.” Kindly 
introduce your se1f to the Com
mittee. Have vou gone through the 
Bill? What you have to say?

Sh r im a t i v im l a  s h a r m a : i  am
Smt. Vimla Sharma, Chairman, 
Mahila Kalyan Samiti, Bhopal. We 
got the Bill in the morning itself. 
First of all, I will like to say for 
the married women. This should be 
deleted. Page 3, Section 376: —

“Whoever commits rape shall be 
punished with inmprisonment for 
life, or with imprisonment of either 
description for a term which may
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extend to ten years, and shall also 
be liable to fine, unless the woman 
raped is his own wife and is not 
under twelve years °* aSe» *n 
which case he shall be punished 
with imprisonment of either discrip- 
tion for a term which may extend 
to two years, or with fine, or with 
both/* '

He should not be punished after 
marriaife. It should be deleted,

. MR. CHAIRMAN: According to
matrimonial law the present age *s 
18 years. WJiat do you suggest. 
Whether it should be 18 or 15 years 
of age?

SHRIMATI VIMLA SHARMA: If 
the husband forces on her for sexual 
intercourse with her consent that will 
not be rape. It should be deleted or 
if yo't want at all to punish then you 
can p vitalise the parents. Secondly, I 

"would suggest that in case the rape 
is done under 15 years of age then 
there should be straightway punish
ment to him. Thirdly, i want to aub 
mit that when this rape is done the 
name of the girl should not b? 
published in the paper. If you want 
to punish offender, tiis name should 
be published. Lastly, I have to say 
that lady judges and lady magistrate 
should be there so that girls may 
not hestitate before them because the 
girl is free to speak before the lady 
judgs.

(The witness then withdrew)

IV—Inner Wheel Clubf Bhopal. 
Spokesman

Shrimati Saroj Lalwani;
(The witness was called in and she 

took her seat)
MR. CHAIRMAN: Before we pro

ceed, may I draw your attention to 
Direction 58 of the Directions by the 
Speaker which reads as follow*:

“58. Where witnesses appear 
^before a Committee to give evidence,

the Chairman shall make it clear to 
the witnesses that their evidence 
shall be treated as public and is 
liable to be published, unless they 
specifically desire that all or any 
part of the evidence given by them 
is to be treated as confidential. It 
shall however, be explained to the 
witnesses that even though they 
might desire their evidence to be 
treated as confidential such evidenee 
is liable to be made available to the 
Members of Parliament/'

Introduce yourself to the Committee.

SHRIMATI SAROJ LALWANI: I 
am Mrs. Saroj Lalwani associated with 
the Rotrary Club, Bhopal.

MR. CHAIRMAN: What do you
want to say?

SHRIMATI SAROJ LALWANI; I 
feel that there should be no publi
c i t y  in 1 t h e  newspapers of such cases 
but subsequently it should be printed 
in the law journals. Why I am telling 
this because the lady do not report 
the rape case due to shyness. For 
this reason, it should be limited only 
with the law journals.

SHRI ERA SEZHIYAN: Offenders’
name should be published or not?

SHRIMATI SAROJ LALWANI: 
Only the name of the offender may 
be given but not the name of the girl 
or the entire case. The next point 
I wish to make is that if a rape case 
against a minor girl is committed, I 
think no time should be wasted in en
tering to record evidence and lodging 
the report., But once * case is lodged 
it should be dealt immediately by the 
concerning authorities. No time should 
be wasted. I personally feel that 
there should be a time limit between 
3 months and 6 months. But the 
matter should be closed as quickly as 
possible. There must be special courts 
to deal with these matters. There 
should also be lady judges and lady 
magistrates.
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SHRI BAPUSAHEB PARULEKAR: 

Same rule will apply also for the 
prosecutors and advocates?

SHRIMATI SAROJ LALWANI: Yes, 
public prosecutors, defence counsels, 
all should be female, if available, prio. 
rity could be given to the matter.

SHRI BAPUSAHEB PARULEKAR: 
Generally, major girls are reluctant 
to give information and therefore de
lay is caused. What you have to sug
gest in this matter?

SHRIMATI SAROJ LALWANI: 
There is a reason for delay because 
the parents are so much concerned. 
There should be total secrecy and 
confidential treatment to the matter. 
It should be in camera. The matter 
should be dealt by the S.Ps. or Sr. 
Police Officers, then only the problems 
will be solved.

SHRI BAPUSAHEB PARULEKAR: 
If womens* organisation are involved 
then what would you suggest?

SHRIMATI SAROJ LALWANI: 
I agree to this but they should not 
be politically motivated. Secondly, I 
wish to make another suggestion re
garding the imprisonment that there 
is a provision of 5 years, 2 years or 
may be life imprisonment at present, 
but I personally feel that instead of 
this provision if a man destroys the 
life of a girl and it is proved then he 
should be punished with life imprison
ment. Because he has ruined the life 
of a girl so his life must also be 
ruined.

SHRI BAPUSAHEB PARULEKAR: 
We have the provision in the law that 
a husband commits a rape with his 
own wife who is below 15 yesrs of 
age then what do you want to suggest?

SHRIMATI SAROJ LALWANI: I
feel that provision is contradictory in 
this Bill because you have abolished 
the Child Abolition Act, Here you 
are permitting him. In my opinion 
why the man should be penalised for

his parent’8 mistake. This provision 
should be totally deleted.

MR. CHAIRMAN: According to the 
provision contained in the Bill and 
even after marriage when a wife or 
husband does not want to live to
gether and a decree of judicial speara- 
tion has already been granted by the 
judge and then what happens that 
there is an obligation on the part of 
the judge also for the reconciliation 
of the parties and if there a sexual 
intercourse takes place then will it be 
not offence? In such circumstances, 
will you not give him protection?

SHRIMATI SAROJ LALWANI: 
Then there will be no offence at all 
because the consent is there. There
fore, it should bf* deleted.

MR. CHAIRMAN: You have just 
answered that this is no offence be
cause both are matured and the con
sent is there. Therefore, I am asking 
you that in that case the decree of 
judicial separation is there and tl:ty 
are living separately. I want to quote 
ar. example that suppose a hvsband 
has committed an excess then are you 
in favour to elftninate this provision?

SHRIMATI SAROJ LALWANI: 
It can not be generalised.

MR. CHI ARMAN: If you are agree
able that Drotection should be given 
then it is alright. But if provision of 
protection is not given then what 
should be done?

SHRIMATI SAROJ LALWANI: 
I agree with this. I have another 
point to make. In Arabian countries 
for barbarism Islamik Law is enforced. 
Under that law deterrant punishment 
is given. Even a personal part of the 
body is cut off if there has been a 
rape case. If some foreigner indulges 
in our country then he should be 
punished accordingly. Well, Sir, I 
have covered all my points. *■



109
ME. CHAIRMAN: Thank you.
Now we end here for lunch and 

again we will meet at 3 p .m .
(The Committee adjourned at 13.00 
hour8 end reassembled at 15.00 hours)

V-+-Bhartiya Grameen Mahila Sangh,
* Indore

Spokesman:
Shrimati Krishna • Aggrawal;— *
MR. CHAIRMAN: Before we pro

ceed, may I draw your attention to 
Direction 58 of the Directions by the 
Speaker which reads as follows:

“58. Where witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it clear to 
the witnesses that their evidence 
shall be treated as public and is 
liable to be published, unless they 
specifically desire that all or any 
part of tjie evidence given by them 
is to be treated as confidential, it 
shall however, be explained to the 
witnesses that evjen though they 
might desire their evidence to be 
treated as confidential such evidence 
is liable to be made available to the 
Members of Parliament/*

Kind^ introduce yourself to the 
Committee.

SHRIMATI KRISHNA AGGRA
WAL: I am Mrs. K. Aggrawal. For 
the last 20 years I have been working 
as a Chairman, Bhartiya Mahila 
Kalyan Sangh. I wa$ also a Chair
man of the State *Rescue Home for 
the last H> years. Our experience in 

^lis line is Really very very alarming 
and I am thankful to the Committee 
for giving me an opportunity to ex
press views on this important topic. 
The rape cases are more in the 
villages which are not reported. 
This creates a problem to the society 
also. But on the other hand in the 
city they can be reported to the police 
and the other authorities.' The girl 
who suffers has got to suffer through 
out the life. I think whatever provi
sion we have .put.up in  this Act the 

V?irls very rarely take advantages of 
Mis. This is very important factor.

I would like to draw the attention of 
the Committee on few points. I will 
not repeat suggestion already made
by others before the Committee. I 
had been to the Western countries. I 
have seen there proper rehabilitation 
programme for unmarried girls. When 
the cases properly investigated and th« 
semen is also examined and if it is 
found that the statement of the girl 
is correct then the responsibility of 
rehabilitating comes to the man. 
There should be a proper action for 
rehabilitation for those who suffer and 
that girl who suffers if it is proved 
then the punishment to the man is not 
enough but there should be some re
lief to the girl also. That is my *ug- 
gestion. Thirdly, I want to submit as 
a social worker that those children 
who are much concerned, their pro
tection should be taken care of other
wise children will be the burden to 
the society as well as to the mother 

. who has already suffered a lot. I 
think, therefore, this Act should have 
some provision for this. Of course 
this is not our job, it is a job of social 
workers. I wish that those un

’ married girls who are victims of 
such offences, there should be proper 
rehabilitation programme widely in 
the State. It is the duty of the social 
worker to go to the court for getting 
compensation, proper justice etc. For 
this, Parliament should try to make 
such a provision in the Act so that 
sufferers may get relief. Next, I will 
suggest that proper sex education is 
very very necessary in schools and 
colleges so that v»irls alleast know 
what is going to happon with them. 
Thank you.

MR. CHAIRMAN: Madam, our
members would like to put seme ques
tions and some clarifications also.

SHRIMATI KRISHNA AGGRA
WAL: Yes, I will give answer for 
the questions.

SHRI DHULESHWAR MEENA: As 
you said that there should be sex 
education in schools and college*, so 
I will like to know that wiJl it not be 
directly or indirectly harmful to the 
society and to the students also?
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SHRIMATI KRISHNA AGGRA- 

WAL: I disagree with this. By giving 
sex education to the girls and ladies, 
they will be in the know of this ill 
and will not fall prey of this evil.

SHRI R. SPARROW: Just you 
said about the compensation, the 
society in w hich w e are today living,
will there not be more rape cases for 
getting compensation? How do feel 
on it?

SHRIMATI KRISHNA AGGRA- 
WAL: That is correct. I think no 
lady will like to expose nerself for 
getting only the compensation, atleast 
Indian ladies. They will always stand 
with strength and courage before the 
society. They will not expose them
selves for a few rupees of compensa-' 
tion.

SHRI R. S. SPARROW: What you 
have to say about the punishment 
side?

SHRIMATI KRISHNA AGGRA- 
WAL: You have mentioned in the law 
about the punishment for 5 years 10 
years or whatever it may be but I do 
feel that this is inhuman to my mind. 
Those who are involved in a gang 
rape, should be heavily punished.

Secondly, I have to suggest that if 
a husband does intercourse with his 
own wife who is minor in age i.e. in 
between 12 to 15 years then in that 
case that should not be punished. If 
a husband is punished for a long time 
then his wife will be left unprotected 
in the society. So, I would suggest to 
reduce the sentence for those couples, 
parents should be punished but not 
the couples.

MR. CHAIRMAN: There were sug
gestions by some of the witnesses that 
even an offence against husband who 
does intercourse with his minor wife 
below the age of 15 is punishable. In 
such circumstances, the marriageable 
age i.e. 18 years should be reduced 
by 15, what you have to say regarding 
this?

SHRIMATI KRISHNA AGGRA- 
WAL: I also agree otherwise the 
punishment may be of short period.

jf fa ' w  fv mft v?rr fv
vriffar if aft «*£ fa# sfa r f i  
t  Sff* JTS% «TT*ft Tfcft Tfcrt v*n%
*  trr a anfr t  , *wr

•tot irrtr f  vp-<»r qr*r
wfav $ I

wfaver * fv<fr#
Vr^ | ftrHVr®r % fair
*  *ft VtT fVTT 3|T SVcTT $ I

fwn www : »srrfr ir
w?r % tfWf vt %

wsw ii <^vs fvin r̂rsrr *rf̂ T ( 
mfv * vrr̂ rr «wr wn *rv i 
wafftr ftpr «tft tfrft
q* ir vt *t arrcft $ wftrvo-r «r̂ t i

• n̂rfvut to* vrjfr £ i **r fa$ 
ffrifar w* % ?ftrt vr faqr 
srm fft *rr«r*r*i
sftw^r £ W r w* % wWf 
vt v^r ii\ft
3ITT ?ft ^rr ifrr trd if
5ft<T5T tft tftW nfa H fa<ff
arr* Wffvt <ft ?rm ut vnr«twrw 

*3# if ftw arrt i «nar-
V5T vpft if *T*ft $
ift finrr wnw % imr tffepr 
T̂ t | i «rfav?rc
¥*T1?VTT ftrv rr ft?ft $ | fifffv
$tft % ^ « r  t*  rtsn ?r$f
v $ r  ^ f t  irfspriij £t vRrvcn- 
w i w t  ^ t  ftrvrr $Wt f  i ?*rfav 
irft wwr if ffnfW  w r  % wt*ff v t  

v ^  *St̂ *%*r<t*n*r *r«TT jmrw 
’hmnr it  *r*ft <fr sfar |>tt i

•ft W W  >TO J n q v
wrm *nt yewr 5  ft? f¥/
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w<ft wrâ r vfi | fv wa* vtf afa 
orfr % ara ta vtot % at

V ^ fa  a f  fjft. VI tffcf | **rf?W 
SffVt 3^*1 fca 5̂T % a ’ W  3Tt# 
at WT*a vr^ ir >at afa vt aar 
vr aaara | TOVf *a faa $ 
fcr fcar *ra $at aar . fc wra<ft? 
aaffa afe af aTasTa.vr̂ a % war* 
rfar |, aar vr araara t^tt $ 
at aat afa *rtft aftaaf  ̂ aav 
vr% w r sarar aa wraa i aV 
aafa a<?ft v£ if ar t̂ r$t $ at 
far 3<afc 7% vt wrtftaa vmaTa 
ft ar aa ara vt aar ft far 
aavr vtf ww t̂ a$f ^fa aavt 
»arar for aar r̂ a to t  ara i 
wftra aar wra aiftft | fv fa 
araaia vt, la aar % araaia vt 
7a*ra firar arra i qtft a'irr | 
far aPMft i ?

Wt*nft ^ ( i  warn : fl fffif 
finrr vT?ft j  i M w  aaatft $ 
fv at afa.a?*fii aafr $ a wa* 
^*ca Ot r w  ii aa?r $ i S a$f 
aawtft f  fa a?ft vtf *a rr*$ vt 
$wra v^ if a»ft i aa *a > iaaw 
vt T$ar arf̂ q arfa aa aar ’?$ wftr 
xwc it*i ^  air?* a fra  $a?

<fr faav^a *ft ava  i *f at 
ari^ft jr fa  *a a^f vt at arfaaf 
ftat |  aair ^ s a  vt 5® aar 
ftat a t %  1

•ft jtala WTTTW iTTfW » WT
wra^r aravTft ir v tf ?a a rf at 
aeari? £ aar fa  afa aVr aftarff % 
at fa  a*f % araara fta  $ aair 
afia»t wa* afa*t % i m  t̂ aaTf 

*a a rf aPaaf vt# 
ifVfr wfinwr amfr a# (  «ftr 

\

aara if at aavt v® a#f 
faasr % 1 at arafor <aaf vt $<ft 
j®  aiarjf' wiâ t aravrft ir wif
I  ayt ?

*fta?ft fwrr waam : ift
ara sat 1a vt irravTft | a^
II ii 25 a  ̂ av vt af̂ rnaf Ot |

a aa wftrfwa | 1 afa savt
aaa % arr irftrwr f ta r a fa t a i f  
3a *  ara»r wr-aar av^t% wt 
av?ft | iftr  aar a|f wr avat | fft 
f  aairft j j f v  anvr a ja  f®  
aar ft  avar 1 1 Tafatr *f arf?Pf 
j f v  ^at firerr % fa^ aftaia f̂t 
Hf fv at p o t t  f f  ^avt aaa 
aadt atar q ^ a a  fa^r arar 
arffa  1 faair anft ?pT ar^ft vt 
a f a im  araar fa* an?r *  ^#a  fif 
faaft | faaif fv  faftrv^t aa aafa»f • 
vt via5t av#ha faa«ft ^ ah ’ aasft 
^a av*ftvf % a  ara aafaat 
fasaft ^ v f  ifta ft a v ? ft f fa  aavt 
a a a ^ f ^tavfft^  a* ^ ^ ta ra t^  
atfffv fa ift  areata a^*an j!V $«ft 
^ fa  a ffaat aa 5® aafia v t  1 
^afirq: ara vt aafaat v ta fa a ia  
aarft fawr i t  taia at fv  *a v  fair 
5̂ v  at ? a  a^a aaat faat ii m Ot 
t«ft ar#aaai%irvr»Sr aaafaa»ft 1

ah^ar fa*far j d iO iwaiaa :
waaf^a aa7 aaa % v a a  aT»fta 
w« 4 af a ii af f  ar as | ?

«fta«#t ftai waam : ft aainft 
f̂vwa<ffra aar aa r̂̂ taaar afa 

^ »aiar a^t 1 1 a^ irrr w^jaa | fa 
waiff̂ a a?  ̂ Ot aiar anftn wert 
ififtafa ?i*araT a^t|i 4aarat»r 
«r«f ir ?rffaar ta* aa* if ftat? 
a|f vt ar«ft | afaa vaa ariar ft
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f  I ^  ^  ^
«ft |«r <rr i

IftWT fififWlginCi WCTW :
wnr̂ r *r«ft *$r $ ft? 5rfftnff *Ft 
w i  tftfrft irfir ftrwr $ t*r*  tft-

W  ?t ĴP«T $  *
vih w»9 tk  <rfh»rnff vt v w f t  

tft *rrq *rTf^iff * tw fs  qftftwrr 
fa s  nTir *l f%r«r*!T*Tr >«rr̂ efr $ 1 «wt 
f^ r  tft* v t^ t % *rrtnnr  ̂ i 
i n  vth ^  vyn r *?*tft $ ft? 
^Ns f t  ftwr i f-ff *rcftnff % ftw  
$  « r w ?  $ *ftr *r»*f % ftw 
*$f iftr irft *rw?f % far* «ft«mnro 
$ tft in  m ft  tier ?r?vf vt jttff 
vt *rr«r ?r;«r *t ftrwr $t *n f, 
fv s  *r*$ *\ «w ^fjpt tfws f t  ftrmT 
fit?r?nn r̂r̂ tft f  ?

ifhcft fw n  v w k  : *nqq5t ’ 
wTrr €t* |  i are ?*r wftnff % 
T̂ Tff #¥? *n»faT*Jr ^  $
tft w?% »ftT*r *t 
v  1 «frr ^  ftw  |  1 vftr

*N .* qa[%»rn qft *ftfw r̂t wnf- 
m*ar *?<it % 5r?vt f i  i t
JTHifrv tft SV 5T?tf<rt XTaTT̂ r *?*tft
•ft 1 wf> 5*^ ^  * * ? ?  ftwr t  ft:

ŴST $̂ %1FT "Ft *T?«r ift*
qrfvzrr *ttff jft qtfs v*ir J 1 

if? m > r « ? ft
$ srrprd$w % *rsi-*r *1 *rr 
fan- *** trapr** fffavTTT Riihnf'sr 

fon artsn wif^t 1

thhwt u n em  : w M  <nfr
^ [  *IT ft? inM̂ I
*rt f*r ^rm% ?r?<* f7̂ r f»r̂ r r̂nf *fr 
tft* ■% *ra focr^ $*f 1

tft m  r far* *rt irr^*r ffir 
esn ^

| 1 irt-*r<r ?t q5t wrtt
14 sp t f(  w  5f vr 15 ?rr5T q?t
^ r  t  tfi wrq
v*rr v^tft % ^rmrr % s^er?
m  5«-irifrf fir^ft vrr m
it  tft^r | *rwt ? ^  vr

^*-T  trtnr tft ftrr 
mr >fecsr vjt 5t*ri ? *

SHRIMATI KRISHNA AGGRA
WAL; I do not mean to say that all 
the couples are to be punished under 
this law. According to *my feeling, 
when the couple is married if they 
are departed for a long time, really 
it happens that husband and wife will 
like to live together. My submission 
is that very rarely the cases are re-< 
ported to the police for an early 
marriage that is why the Sharda Act 
is not successful. So we will have to 
do something in this direction. My 
submission is that it should not be a 
general law, exceptions are there. It 
would be better if police, instead of 
giving the punishment to tfie husband 
and wife, give punishment to the 
parents so that they will not come 
forward for doing marriage of their 
children at the minor age.

SHRI B. IBRAHIM: Can. you sug
gest way out by employing woman 
police force? *

SHRIMATI KRISHNA AGGRA
WAL : I have got experience in this 
line. I myself have tried. t0 get them 
escaped from the bTothels, bus-stand 
and from the public places and handed 
over to the police.* ‘Instead of taking 
ther* *0 court, or giving % shelter to 
those girls they themselves have used. 
Therefore, I would like t6 itiake a sug-' 
gestlon that there should be lady 
police force so that we can give a 
better security and they will be aVle



113

Tto give their free Statements and com
mitments to the court without fear. 
Before ending, I would likek to submit 
a book that how we are working in 
the villages.

Vl^-Bal Niketan Sangh, Indore
Spokesman:

Shrimati Shalini Moghe

MB. CHAIRMAN: Before we pro* 
coed, may I draw your attention to 
Dircctiun 58 of the Directions by the 
Speaker which reads as follows;

“58. Where witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it clear to 
the witnesses that their evidence 
shall be treated as public and is 
liable to be published, unless they 

~ specifically desire that all or any 
part of the evidence given b”  them 
is to be treated as confidential. It 
shall however, be explained to the 
witnesses that even though they 
might desire their evidence to he 
treated as confidential such evidence 
is liable to be made available to 
the Members of Parliament.”

ift f : #  §
%rf |f i % vft* 20 If 
VFJfmr *tr *rf̂ rr v??r*r % w* if 
vrtf v* h z  *rtf?w?r

v t  A'trc T f  ^ v . - j  
w  fvtit*’ «fr<rrw vt *rr?rc*f 

g i *rf$srraff vt farwr %
fwr ift ffSr vr*r fv*n $ i irtft *f
*TT*ft«r w* if vr*r v* {

tfrat if «ft 
vnr v* ff i fv«ftr 
*ftr *r,^<Tr v?£ff'»r %  war if  v h t
vr% fir f̂t. *r<r*PT frr̂ rr | ijv 

s-tpt if mi w  qr ts q r c r  
V t *  ^  ftr n£ jf fo  irff^ r  

^ if r 5 t » r  ?rf eft ^5fw  ?t«rr t
3027 LS—9

x *rf^ rr ^inrrcfar % s m *  
sr«r w?rr?vrT fa*rr »r«rr |  s r f t  Wrt 
JTrfr̂  if ffVffT V ttft  $ I | « T t
StTcf *f V ^ r  f  fV  W
S«fTT % %iR if wfijf?
*T*rcrr | i ^ v <t art* v^rm f
Stfif wpt for § ifrr VJT JTTT
w w f t  if -arw «mrr $ *fb-

§ vrq?t saw fa v w  % vf\r 
if  *rfi?3r*t v r v t  f a r f t  

w  if v r  h?»t |  i vt *nr«r if Jp r 
v $ *r   ̂ |  f v  surer ^ wrrsr 

6 *rr$ if ^  ffT? % if f # f  
it 3TT5ft I I jv  3CTW irtr ff
V?<TT ^TT r̂ft j  f v  w  JTVTT % 
^ fo s p rfv r v t r t  ?wrfc tift w t * t t  
<r*f if  f w r  ‘ s r w  ^rf^q; * « v t  trfet- 
f f r e t v t s r r ^ t ^ q  w f v  ^  *ft»rf 
% mh if stv tt v r
trfoRT VTIT W *  if f t  I
i r n  t f  asr -«vr?r |  f v  «ffir w v t  
tffswftr^t ^ t  an^ift m  ^  m n  p r  
jt v t t  v r  v m v T flf  % fa w fa r T  n§ 
ft»r i ^  fr ff  if  ^  <rrftr«rw, 
frrsr «rrfs ^«ft it ?«• srvrr % ^nf
% fflfff VTT tTSfTPT falfr 3(TfiT |  I 
v t  fTT? ^ 2 -3  *5t ITff t  •

<r*rr*r vnpr if Pw t  t  
af* V *r t  if ?Wt ?ft w ^ f w
f  wnrvt went fcft jr *r? ^ r r  wrf^r
w  ?fWf % w*^r wftar v^ r % ftrv

5 t?ft | i ^ v  qtr TTfT ^t
^ ^ t  srr^t f  f v  « r n r ^ v

f v  3?TT w r w r
f*rr  irr wan*r »j^3n?
v t  sjv v ^ r  % fer^ v ^ r srrsrr ^rrf '̂T i 
*?$ f v  »aft|?ftf ft
m  sr|t i 5tpt irfir^r k  £t<j® 
m h  | $  wrv?*r ii ^t
s*rrf^cr | TtrT V? ^  tV  1 6 * 4
^ v *r ^ t  T?<ft % w«r v r ^
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<tt <rfa vt vff-ffan ’ft arTift^if^r i 
*ifit 3? 6 sw  % fa«r w  arr?rr 
|  <rt s?fa if fff?m ^  t jif r *  
v r  &ft | t fn  TOvt farra
arnft |  i iff If wt-ancr vt
ffstr *t ^r;ft ,*nff(3[ w ffv «tth forr$ 

ftfnrr |  i I

*to f»!#m JWrft WWTOf : arffT fv  
w«ft im ft araw fv  jffrv^r ir er^r 

snr uTrn £ i f  ^ r r  ^ ? f t jf  
fv  w  fffavsr 24 v z  % wrc v*% 
<r* wr$»rr ? 24 t̂# %  t t t
f"rt£ ?Wt $ stft ii jjv ftr>r| 
fv  fV*Y 5WvV % ffW 3HT?VR JUT 
|  m srff i iff% ffr*r gt wrorr oft 
s ir  «tt fv  *r*re 9fo’ 5nr ansr | f  
wmil ^  jtw  vt^t ’sn^ft g fv  v£  
v r  g w f vt snvfrff vt% % fair
*ft V f $fft ffSfvifT vftr ^
|  fisprvt fa«f* SVTT vt W Nrr 
«rw^ %  fair w  fererr arr̂ T |  *ftr 
trtft ft*rfo if «^c?«rf vt
«Bffurr an ffv?.T |  i % r  fv soft 
wi<̂ r v^r fv Tf^rftrst w Fav^rr 
•mflrcr i f  tjv p̂nr ^ tt ^ e fr

$  fv 'rfs’rfffft f  %  q?i7t %
?n«r HTtft vt <fitst lift forr arrzfirr
*ft «wr TOfr *rw?t vt *vrnft ff$f
ftift ? sftr qTn urm *rm- ffffJT ff WT
SffVT fo*T? V7HT WTffR ^fW ?
Iff ffTft WTfff' vt ®Efr*T If 
ftr qffcrfff#t % f  imr%
f*PTTT ?T«ff *f 3TR5TT £ I

si\d«n «iir«i«n f f t * : f  ^ ^ t  j
vt *nmtft vt vtzt feri 3n ir 
*Tf̂ rr vt ^  h$  farr ? if f r  t 
Sffd »Tfr art w<ft v^t fv tfftvsr 
9rt? Jf w  5nr<yr |  f  *mw v ^ r  
^rjpft fv fv^ftr wfisrarcr If f%  %«t 
|  fv ?ft?T *r|t% if 6 *rw ^t wrift

vt ifftvH qvsnfWR ?r$f jwt i 
q m f  % m *  wT?t t| p-?r ^0t^t?tt 
iffrv^r' frqft? v?r | ?ft f^r 

’ v^rr fv w»ft ??v wrsrw v t jt 
*rf | i ^ let srijR* If | . . .

sho fiw n jurct viwiwt : jptt
24 *fi % wtj? jffiv5r ^f?nr ifprr?

«ftn?ft nrftmt ?r̂ f
ftnr f  ■*rTf<ft f  %  f^mlr

fvirr t̂tht ^ rr%  fv 24 ^  
%  4P«vm arf  ̂ vt snn 1

srto %<hn jpnft : wt«b?«t

% «rr̂  if *tt 1 vtft £ «ft ftaT |  
ft? fv^ft 5̂ 1? vt k*trar If ®%fanrra% 
% f%^ i?r s^v itn v^lr v  f?r$
V$ ftjRT s^iVV ?ffT 'ff 
^fwfaft'Ji' vr?ft |  fv f̂t ?rr5f?  %  
VTT«rr ?ft m  ^Ht farfa f  WT'T J7f 
^r?'*ft fv fvfft JTVIT %  JTPT ^T?r 
^ fv?? a,-;f ?

sfbrcft mfvrnt *ft^ :
^t*Tf??n ft^t I  ?ft Vt# % «Trft 

arraT | fv *rf̂ ?rr fv?r jivtv ^t 
|  1 swr 5® an̂ r ^ f ^ i  
wtt * r m  *\gt i  fv i?t jtvtt v'V-
ff^5TT ff SVK nft *T§ ^Tff ftfv* 
vf? ffff^rr nfMi^a % o  srw 

aw fft w^sr t  1
Slto fifqH V ffTft *WKTW : f  ffW

sr^r«fknaR:«n5r%Ti^lfv?!Tr,ans^t * 
*n<r ffw j»%w vt | ,  iffr «rT 60 ^
70 WlfWT >nT<r trsR:

v r%  ft?ft |  fft vrr ^  f%«rf?r 
If ffi^ w a r v t  ŝ rr w r v i ^ t  % 

?t arr$ ?
«ff fffft fiTfof. fftif: ffwr &vr

if firsi? jhtt w*ft frv a'̂ fffc; |  * , 
vmt«T «m  if T̂?r f5w ,f ft% 1 1 /
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jfto frtfin jprrtt iw w w  : *rfk 
f t  <rt fartft ftrstftwrf^ ?

«ft*RfV Wlftrft * t*  : Jfft gv^T
«rfK ?r f̂ T?aT |  ?ft «ftr «r  ̂ aNr ir |  
<ft w  w t  *r$ ^  5TT5W ir «r? 
T̂Trfr | i ^  «ft ?*rr^

«TW | I ^  tftrtf VI vfo t
12-13  Wff m  «TT I 3*H?t tffHt

|f?f«T % f̂ TCT Wlf «ft I W4?T *B
*r»wi «rr ^  *<# ^  «ft

ft? ^  ft*ft % W«T tRK 3fT$ I *U
Jr «nr <rft vt  m  ifcuftr

S§«£ f t  *tft I Wcf: 'ffc  3W
ir v^rr $ ift rrrtft srrtft 1 1

jito fM m  $*nft jm o w  : ^viftr 
*pfft sgm  fa  VTHTT ^  % %F$WT 
swr ^  srtft qif^r i ?iTT̂ r 

~3Tt «PfT ftfT I  *T»Rt w  W  % SfT? 
Kft Vi *T$l 3TT * W  t  ft? WRTSf qr 
3WPT V if «TCiT VIT $ I CT̂ fr
ftqfo* Jr gfr aprsĵ f $
wm wiv v? gftra u w f t  | ft? w ir

vfe * t  *Tift * t  3TT*ft ’snf̂ cr |

tmlWt svnsr «rfy
t t  JT̂ r $ i *r m tr  ?ft *rt-an<f w  
| i w t?r tf3FT *rr-*w «ftt f t  orr’ ft
* n f^  •

- sfto foifrn iw rrt im tm  : 15
*rnr «  w  nfe ?m?t $ at
* 1* $r «n«r wr *rf»ff ?

* fM t mftrft *fr* : hjt» fa^ft 
^if^r, Srftrsr* t o s t  *r** w  ott
*T$f I

wnwlif : vftr 15 W?T *»
w  ^  trHt % *rr«r vPrf 
fTflfa vrrfT t  tftTSStftqtft ftm W  
VT!ft I  ft? <ETW ^5nWlT

ftw »Wf I tftr qfd’ fWT 
5> srnft | 1 f-?r % fftjpir % 
41? K< w tft Vtft fit # ^ !t
^*rr ? ’

«rt*nft nrftr*ft : sr#

irmftr «n^w : <rnrw 
t  w?r 4̂ t  <t srnft 
w *  ?

•ftmfl fnfirtt *W 1 qnr w jtt ?t 
r̂nft VrfijiT fiffft? qnr w f m

irfe fffb' ift Jr | wt v? 
?rrw *t wnrr ftjT TOT wtwirtf $  
vWt %f& Vft f̂f-PT «fRf H??t %&t:< 
*rr sfiwf % fit «r̂  wrw *t
«TC*ft I

•ft jwppt ^  m twi o ww 1 «TT®r 
vfir tsrt | nt ^ ^ 5  a rm ? J r w
vi wyr Jr ^f^t wr ^  «nr̂ r | 1

VII—Bhartiya Vidya Prachami Sabha 
Indore

(1) Spokesman:
Shrimati Nirmala Devi Pod^dar

(2) Gangwal Mahila Kala Niketanr̂  
Indore
Spokesman: t
Shrimati Indumati Jain

(3) St. Marks School. Indore
Spokesmen: *
Shrimati Florence Jacob

(4) Nari Sahakari Samiti, Gwalior .
Spokesman: {
Shrimati Mandakirm Wakanker

(5) Association for Social Health ii* 
India, Gwalior
Spokesman:
Shrimati Kamla Devi Jadhav

(6) M. P. Mahila Kalyan Parisfaa ,̂ 
Bhopal
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Spokesman:

i i )  Shrimati Pragya Mukherjeek‘ . \
CL) Shrimati Prakash Kumari Har- 

S&arkawat.
^  »All India Women’s Conference,
‘ Jabalpur

JSSimati Chander Prabha Pateria

witnesses were called in and 
they took their seats)

MR. CHAIRMAN: Before we pro
ceed, may I draw your attention to 
Direction 58 of the Directions by the 
Speaker which reads as follows:

“58. Where witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it clear to 

',  the witnesses* that their evidence 
*hall be treated a& public and is 
liable to be published, unless they 
specifically desire that all or any 
part of the evidence given by them 
is to be treated as confidential. It 
shall however, be explained to the 
witnesses that even though they 
might desire their evidence to be 
treated as confidential such evidence 
is liable to be made available to the 
Members of Parliament.”

Please introduce yourself one by 
•ne to the Committee.

SHRIMATI NIRMALA DEVI POD- 
T)AR: I am Nirmala Devi Poddar, 
Advocate from Indore.

SHRIMATI INDUMATI JAIN: I
mm Smt. Indumati Jain, Social worker 
from Indore. I will speak in Hindi.

SHRIMATI FLOERANCE JACOB: 
I  am Floerance Jacob from Indore.

SHRIMATI NIRMALA DEVI POD
DAR: First of all I* would like to draw 
your attention towards the explana
tion no. 2 of section 375. It reads 
this: —

,nA woman living separately from 
her husband under a decree of

judicial separation shall be deemed 
not to be his wife ,for the purpose* 
of this section.’* ,

*ITT trjp gjTFT %

fW%VPT ferat 
n̂*TT WTOT f<?«WcT

i iff | fa  
inn : qf?r t m ; = ^ r  f  ,
nt stto h ' ftfsre ^

WHT ’ T lf^  I

im  gsnsr ^  | fa  'Riff
 ̂i ̂  jft *t sft inrr <rf?r

* P * f P T  *FTrTT I  T f ^ t e
^  fw n  T̂f̂ ir wffa ?nn;

'Tfaw fa^Tf 'jTK̂ TT 1 5
M '*1 £ +Y % ^ld m*I  ̂ *TRT fli<i i

% fsRT fa n  3rnr»TT ?r> *rT?q>
$  T̂tnfV wk T>f1f % «fhr 

%tt | fa
qfasiiia fâ T arm cr> sfacr
?>tt i ,

<rr? inr | fa
^  t o  StsY m

?rt *i*®r | wffa f* .
nf;  5T??rR ^  t  f f W t  1 1

«*prfk : Srst r̂?T5«r 
?T $r ?rt ?

?T?r> sre* | »
St t t  «f ^ tt £  f a  *r*rr * r * r *  ^ r ft

^ r  ^  OTfT TOT 3TPTT I
itrr gsn? *r$ $ fa for
^ fh n r . «Tf?T 3T^ TT̂ r f?rfjrt? HT̂ T 
% ^TT n̂ffJr «Rr«TT H5f|5FT
t̂cTT | I



f WTTo %o : f a ^  f o

% ffcrr *rrf$fr wrfa f p r *  *t ?

*ftntft fM *a  «ft^rc : *ptt 
%¥ I  m  f o  %.*T?ST 5t5TT 
^Tff% sftr £TW 3 *TT*[ ir T̂T fffaT 
^T f^  t fk  6 *TT$ % *FZT TJTfif̂ T̂ r ?> 
'5rm ■'nf^ i '

SHRI BAPUSAHEB PARULEKAR:
If the presiding officer is a lady judge, 
but you know in the courts judge is 
not only a person, prosecutor is there, 
magistrate is there and other males 
are there, then how the purpose will 
be served by bringing a female judge? 
You kindly clarify it?

fatfm  qt^rc : ft fa re r  
* tttt  far sft 3T3) f t f f  tk ts?rr 

^  <ft ^ f t  %  * n r * r n : ^ri  t t  f a t ^ r  i f t  
| i

«fta<ft * *  : fJTTft ariFT
% *mft <ftrr | fa 3r* rnft vtft
% irrct ft 'TT̂ ft | ?ft 
»tRt if a in r̂̂ rr ft
3rm t ?ft w ftn-rre $ i wm  

'rft- *t *r ftar »rraT fo r  *fr 
5>fr ^Tf^ I nft 12 flT*T ^t *T?*?t 
% ^  qr^rr vrr?t v w  $ *rk ^rt>  
irfer t<t if *tt<t *nTT {frarrcft 

^  ?ft -m  ?iT^t tt  wr ftm i fift 
err ^rvt fw fot ft ft ^rr^ft i 
wftnt f̂t <rf?r *rsn *T*nr snrm* 
t  ? W t  fsm^r f o r  i ^  
wrfanft % %*r *t%tt ufarcfs % bttt 

r̂rjt t t  *nn?r *n?rr $ tft * t  stz't- 
srt€t H«fa^f f  # fnrrt wtW nw r^ 
ir ft r^»<f> t  tft for vrcfaqii % *rr»pt
t f t  i f  4 ^ }  s fjtf  f t  f t T O f  I

*rfc ^T%rr f*w ^mft
I  tft *»ft v i  % t<r tft*  *> 
« #  tft wfinr w m  ffrT i
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WNA fr fa r  vtfTT : *rt? *T 

f a o f a  w  5 r w  i f  ?ft q f e n r  f t * r r  f t  
* p t t  ^ r i f  qfSram- = rft f t a r  ?ft ^n n ^ r 
’ rnf^’ fT fW rr  i ?nr¥t t t  ?rwr «î r. 
^t WT35J ^ fanT arw ?rfa!T ?it% t t  
• th t  ’T fs ^ m  f t f r r  ^ r f^ x t  i ? m n r  i f  
TK «ft t̂ rr ft̂ TT I  I <Tf^t JFT T̂PT >■

t̂ w rsrif 3¥vt<vm ftifR ft* i

SHRI R. K. MHALGI: I want Ut 
ask you that the provision is madu 
under the Indian Evidence Act, in 
Section 111(A), what is your opinion 
about that? *

ME. CHAIRMAN: It you have not 
gone through it then it is not neces
sary to answer. You can say it there
after by giving a memorandum.

«
SHRIMATI NIRMALA RANI POD- 

DAR; I have not gone through it 
because it was given very late.

SHRI BAPUSAHEB PARULEKAR: 
You are of the view that lesser 
punishment should be given or you are 
of the opinion that provision should 
completely be deleted?

SHRIMATI NIRMALA RANI POD- 
DAR; It should completely be deleted.

«forcft « ta r: # fr tr  fr 
w rf g i jn?r:vPT f t  $wvt *r? w r  
fawr $ sftr 3 t r  «ftrr m  fo r rr -
for^f fararr «wtfa t o  fam ,
% f a s r 3 f t < f t f r l w  <rr 
f a w  ^r? ft
f  f a  ?*rif ?ft^ ^  aft far ^nrw 
<nft •sftmft fsnfaT Tnft Tt̂ TT ^ x4 t 
3*rtr ^nrfirer *r  ̂ »tt if ^t f o r n  f  3ft 

^nrer w ? ft jf i tnp *m  ?ft f w  
?nrrt % ’rftr vt wstt fW t ?ft ?rnft 
v t v t f  **»it i ^ ftrpT JT f
|  fa  *ptt>t if »ft ^  ^
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fa *T T T  f f f i  »fV T d f o r f t

*if ftft fv fircr *rff5rr v  *rr«r =*t fv 
«Toft |  ' r f k  * * r  j t v h :  j ®  fte rr

$  * f t  ^ r v t  * f t  w *  f k r  * r f t :  vttk  
w ^t <rf?r f̂ sr ?rv ^  sr*nr Tf?rr
$ a t  w k  ^ r t t  s <ren q  t o  f t  s v e f t  
| 3ft fv OTTtftV, *TR%V W*T 
fim*TO%TPTif i n ^ s f t f v ^ f c ^  
e ir fw v  Vt ^TT* VT SVtft I  I $«TTt 
5TT?r3fttVf5TT15rTf?ftg * f  Vt£ %3TT̂
i r  | w f f v  < r v f a ^ '  fit f r c i f t r  w r w  t
j r ft  «ft 5 fk  9 p  tft srtf ift W  tHTT 

«fi »r w *p£t »nff tftr  f  «rfr
5T$f *  'T T f ?ft 3ft %fr3T ft%  t  ^ T %
s r f t  i f  J f t  s T ff 5 ! t t  % f v T  w w  ^ t  

i f  » r f T r $ %  ^nrr^r f R  efr 
* m  it? |  f v  ^ir fc ^ r  % fM r
^rf^rnr $■ snr, s f t r  « n r t  f t  *r% 
a t  jfw ff t o r  «ft *rff*rnj ^t f t  ?ft
^ f ? T T  ftiT T  * p f t f v  3ft *T?t f?T^frft?fi"
$  a rf t f t  <TT!fr WV5 v t  55<Ti <tft S T f o r f a
% ?T̂ f STcT̂ T 'TKft ^ I l '̂SJlWtVT’T
#  eft * r f  w ^ r f t  * p t t ?  s n fo r r e ft , f f r a r c

?T$r ¥5TT T R f t  I  I i t r r  *TT?pfhT
•qa re m f it *njTtar t  f v  t  ?*r ffv n : *  

%  f m t s p T  %  f a t  v t f  ^ n rq i^ fs r 
srvnr ffrsrffw v ^  ?ft ft»n  **fffv
jpT% Snft fTÔ T fa ff if ^ T  fV far̂ TT 
« f h c t n T % ^ i f ^  gT5T ?rv f ®  5Tft 
$*TT fswfc VH7T S* Ot ^f!ff if <rv 
Tt^ VT <<tT'Hf'T<(n, <Mld+ Vr WTcTraTTT W«IT
T f T  ?ft JTfar f * r %  arrt: i f  v t $  w m r f s r
f*r a ffr ? T  *T T  * f t  3TRft I  ?ft * T f  1T ^  JT S ^ T  
w ifrife  ft*TT f>WT *f *TT^ft jj I

SHRI BAPUSAHEB PARULEKAR; 
Do you feel that if husband is convic
ted and sentenced and after coming 
from the jail will tthe husband agree 
to accept his wife for the future life 

and mairiage will not break? ~~"Will 
you agree with me (that this provision 
should not be there in the Bill?

SHRIMATI FLORENCE JACOB; It 
will be nice.

SHRI BAPUSAHEB PARULEKAR: 
If in the court not only the judges art 
there but prosecutor and defence coun
sels are lady members then what will 
be the position of the male accused. 
We have to take into consideration 
that aspect also while making this 
legislation?

• f t w i y r r f i  : $*rr f v  *n ft
* r m  9ra m  f v  *rff?rr gfsrer wrfron:
ftsft ^nfftr, JTff5TT 3T3T f t #  *TTff^, 
^ rff? rr tryart% £  f t j f t  ^ r r ffit , J r f f ^ r  
f y ^  ft?ft ^ f i f  5̂ % ^rnr^ ^t %«r v r
fjrifJT ft*n  ^rrffjf 1 $*ft 7>3ft5rJT if 
ir*ij9? ^ t  apn fT?rcr f>»ft ? w r  
fv^ft fsr f̂sr v t  *nrr ^  ftrar 3rrit«ft 1

: WnT  ̂ fsFf^T 
# V  f >  V f T  $  f r  3^«r %  srtf: i f  t f t  i r f t  W T f 
f t  ^TV«ft |  I S T 'T ^ f  ^ T « r ^ v  f? ? f ?T
^  t  fv *Tff?TT?ff % %it 5JTRT fâ TT 
VT̂ rr ^ w tfv  t  ^  «ft?r qT?ft | 1

wr«r? «TTffI3r f̂t %5TT | ^ff^rsff
v r  ^f?r v*r ft^rr |  1 *r«®r ft«rr f v  
*rff«rw f v t  >ft T«rr 3tw 1 jrf? tr r̂ 
tryart%e Wff^TT |  ?ft 5*<T tft t![V T f  
*rv? rr t  1

MR. CHAIRMAN: Kindly introduce 
yourself one by one to the members 
of the Committee.

(1) I am Smt. Chandra Prabha 
Pateria from Jabalpur.

(2) I am Kamla Devi Jadhava, 
Gwalior. I am President of Social 
Health of Community Branch, Mad* 
hya Pradesh.

(3) 1 am Pragya Mukherjee, Pre
sident, Mahila Vikas Parishad and 
Ex-Secretary, Family Planning As
sociation, Bhopal.

(4) I am Prakash Kumari Harka-|
wat, Secretary, Mahila Vika/ 
Parishad. /
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(5) I  am Mandakini Wakanker. 

TTari KfitTyta Kendra.

MR. CHAIRMAN: Would you like 
to give your statement jointly or 
separately?

SHRIMATT MANDAKINI WAKAN
KER: My first suggestion is that the
Bail should not be made easy for the 
rapist. Secondly, immediate and effec
tive disposal of the case should take 
place otherwise its importance, effec
tiveness and impact of the case is lost 
if the time consumption is there. Pro
ceedings should be in camera and 
preferably lady magistrate should be 
appointed so that the victims will 

easily give statement freely otherwise 
all the details and facts will not come 
before the male magistrate.

SHRIMATI KAMLA DEVI JA- 
 ̂ DHAV; In Section 228(b): —

• “any matter in relation to a pro
ceeding held in a court in comera, 
is prohibited, any person who prints 
or publishes any such name or 
matter shall be punished with im
prisonment. . ^

But when it is done in the case of 
High Court and Supreme Court that 
should not be there. If a girl is raped, 
her name will also come, as well as 
the prestige of the family In this 
way complications will arise. So, in 
that case, I would suggest that in 
High Court’s and Supreme Court’s 
judgement the name of the victim 
should not be printed. The name may 
be printed in Law Journals but not in 
the newspapers. Next, I would like to 
suggest that the punishment shall not 
be. less than 2 years. My suggestion is 
that for the disposal of the cases, the 
maximum period should be 3 months 
and it should be more effective and 
immediate. It should not be easily 
bailable. The next suggestion, I would 
like to suggest that the courts dealing 
with these cases should be presided 
by the lady judges. Another point I

would like to suggest here it that w e  
should have special court* for these 
cases, because the existing courts take 
more period. Another thing, I would 
like to suggest about investigation in 
rape cases, it should be done by lady 
police officer. A cadre of lady police 
officer particularly we have experien
ced I P S. lady officers but we do not 
have in the cadre like S.O.T.I. etc. 
So the cadre of lady officers should 
be prepared for these lower cadres and 
then only it will be easier for a wo
man victim to express, in details free
ly. Next, my submission regarding 
bail is that it should be made difficult. 
I would like to point out regarding cx„ 
ception given in the Bill i.e.: —

‘‘Sexual offence by a man with fiis
own wife, the wife not being under
fifteen years of age, is not rape.”

In this connection, j  would like to 
suggest that we know that child mar
riage under 15 years is still there, 
because thij will spoil the family life 
of the girl. So, I would like to sug
gest this sentence ‘under 15 years’ 
should be removed. Whether she is 
under 15 even then she is wife, there
fore, man should not be punished. 
Their parents must be punished for 
doing early marriages of their child
ren.

Lastly, I would like to suggest that 
when the Committee is dealing with 
the rape case, I would like to draw 
the attention of the Committee that 
some provisions should be there about 
immoral traffic because I have an ex
perience about this we have also star
ted rescue homes for these girls who 
are indulged in immoral traffic. I am 
talking about village girls who are 
uneducated and from poor familiar 
they have no sources and they become 
their victim and they surrender to 
them: In this way these girls *re 
sold for immoral traffic. This should 
also be kept in mind when we are en
acting a legislation. Notice should be 
taken of. These are the only points 
which I have laid before the Com m it
tee. **
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SHRIMATI PRAGYA MUKHERJI: 

I would suggest that the ‘Exception’ of 
the Section 375 should be deleted. 
Supposing if a case of rape with a girl 
and she becomes pregnant then there 
should be some punishment and the 
abortion should be done legally by the 
Government. There should Be a home 
to have some arrangement for the 
child. Besides this, offender should 
be exposed before the society by 
publishing his name in the newspapers. 
But the name of the girl and the name 
of the family should not be published. 
Lady judges should ,be there so that 
a girl c&n talk very freely and will be 
able to give details at the time of the 
cross examination. The punishment 
should be most stringent. There 
should be a capital punishment also.

swm jh iO trrcrar :
w w f t a  *r*ft ^
^  f  ?fr
art w  v v h  %rrirr |
5m ^  % fa  art «pr 
srmsrR rm  «rcr | ^  ^  w
t * t «wt |  i Jrn  ^ r r  $ fa
Jlft ywr V t f  U T O 8  T̂TriT $ ?ft 

^ ^ ii i 
jt?  ^  f a  ^  s n r m r  ffo r r  t t  

®rr ^Trr v i  v r  w  *  firm1 t 
^  |  i 3 R  ffoft »rff5rr
*  Kr«r |  ?rt sn?
*r% r $ i
W  *rf?5rT 3fTT W 3 T  *ft WfaT’ - JJ#f

|  t ^  Star vrr?ft * f t  ;r$ r 
fRft | t ip5®r m?»ft ^  
srre't f o i T  qrff fter
|  i ifRr *n?ft s[t?rt *ft |  ?ft

?j?rr, 5r*m f t  fasrcft $ i 
W  *rf^rr
***  *JT5F!fr $ I if 5W
^  **t TO TOT *WT I  ^  w  I  I

« r m s  % fm , 5 ^  * t  & 
w *t < * *  M f l  ’■nf^t ► ifjj

* * t  »wt | w  i m  fa * k
$ fa  | ?  r t̂ ^ s t f w r  

arr̂ tr ^rf^St i arsr ^  *r,v 5^  
fa q  *rftw Ir srfa*. 50T 
o'* f ®  sr̂ f fw r 1

?sCt jt?  $ fa
*rit | *rfa-r ^  ^  ^  

*tt$ | *ftr z;% fa  ^  vx  ^  %
| r̂h" §ir m  

fr  fsr?rT fa^?fr % ^ r ’Tnr^ irrcr
| tit* 3*  5T?falff
«TR r̂r% # ^  ^ 5*r 5faff^rr aft

?rr«r s ^ r r  t̂err | ^  5r«®r
^r|f t̂rrr | 1 ?«r tHtcT ^ifa^rr

^ 1̂  sfr̂ Ti 
f?^ ifrr  | ?rfar 5fa^ ^
^rra | 1 jfa^r %
sfrn% srrw ffT  itT ^ w  ^  ?fiv.?re^v 

|>fr t  1 m
aRik vssr faq

w m t  f ®  r̂rq-r 1 6*rfa
KTf̂ ctr tr ^fa^r a rn  ^T*r ^ arrf

. anr ?ir cfT$ 'ftfrer ^ ? r r
spf ^  | eft 5^ fa ffw  t
5*tt<V «ft f » w  JTrarsrpr f>rr
=rrf^t 1 sf*ftfa sra- ?»r "rtf^r 
i r f ^ r  ^  |  ®rr fa  t j ^ 'r
«n^ ^  srrcr | f^fts fasprr^
f  ?ft ^ r r ? r  ?r>r ?*rr% ■ft# ^  ?nrr 
^  | 1 ?if ^<fr-JFtfr ^  9 ar^
nfr v t  ^ nr^flrr qrcfr | 1 ^ ft -  
fn ff  n f f  t  «ft arrsrr T??fr | ?ft 
^ rrtt g » -«t  at ^ f r  $  =srrf?% 1 w  
*ftr 5!<T5T ^rf^r 1

^Tff $  ^  f r f c r  vTfrr
^rr^ft ^ fa  qtfftr
>pt %** 5>, *ffit m *  eft

fo r  v t  arar ^  3̂̂
^ ? r  ift f f f fr r  f t  1 vftr ^ r r
?ft fPHRft j  fa  ^TFt
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3RT? %5TT WT€T5T ft  5T1W , Hit
ffcrr w t  $ fa  wff^rr w $*?- 
OTST *T& $ *S ^WT 

«*rc * 4  % mrrv[ ?  vr f̂t | t 
jtw  Anr ^mt ?f forart ft?

f»T ^TTT tft ^  f  I 5ft
f*T star !pt jtff5|T 3T5T Sfr * f
%*r *t f f  ^  ft f f  ?rt'

ftar-1 nxr m*& ss  *rff<Tr % 
TtfR #  | «rjj ^sr m l  ft ft*r
_^ -v^II^H I

im  ^hfT 5FT5f s f  § ft? aw 
r̂mr facrr 3r srqvt ^r?% ^rfajfT *t
15 apt ^̂ sr ®r writ *rr it  5fr

ftrr *r «rRr crfor % ^  ft s#f i
^ffrt f?x(T *rrmrr ^irr ?r
i t  srt* *•*! %<ft t̂ f t  ?fr fa* 
^r% KTrfr fq’crr vt f t  i

T ~  wrsrm qifrm .-
*rn tnp gm?r iff $ ft? ^T 

ft aft 5r*5ft n r̂PffWt ft5fT | 
3*r*t *wrar t  v r ^  ^ r n ft  f> r̂r̂ ff 
$ ^ ^ t  writ % w f  *r«st

W5ft Wcf: %tf *rt
#  I  ’T's Tflrr srrsrr ^rff^ 

%ttr *ft i^fr ?r?ftraff % st«t 
f«nrrf |$ sftarrffer % ftrft »ft $® 
ftnn srw  ^rrffft 1

i  sito fWwr 3*nft nffh'Wf : stpt 
*mt 3̂  ?t vr^t *r«® gm * firft fara^ 
ftift ft sftrfa % *r«ft ^t *frr 
% wnr ?r*ft * t i f w *  fcrr <arr g»ft 1 • 
s^ft % 9T«r ft «rr«T sfpff Ii ^  
jw t ̂ rjpft ft? arrftrv q«rw7r»r
% jm (  Tfif w>f Tfer «  swri>r 
^5fr | 5ft «wt TOvt w r^ r  w r^ r  
'Tfif ssrr f t  arr̂ T ?

v m m r  v i f t u i : f t  1#  1
' \^[Tbe witnesses then withdrew]

VIII—Association for Social Health 
in India, Gwalior.

Spokesman:

Shri Ram Sanehi

lThe witness was called in and he 
took his seat]

Mil. CHAIRMAN; Before we proce
ed, may I draw your attention to Di
rection 58 of the Directions by the 
Speaker which reads as follows:

"58. Where witness appear before 
a Committee to give evidence, the 
Chairman shall make it clear to the 
witnesses that their evidence shall 
be treated as public and is liable to 
■be published, unless they specifically 
desire that all or any part of the 
evidence given by them is to be 
treated as confidential. It shall how

. ‘ever, be explained to the witnesses
• that even though they might desire 
their evidence to be treated as con
fidential such evidence is liable to 
be made available to the Member* 
of Parliament.”

«ft trn  ftr^V : ft Iff *rf!TT 
T̂TfrfT g ft? W5TI5SPTT *T «pmr

wrfov fvstrv* £ 1 i  % srrspr 
ft 'fSTT ITT* ^  Wflt I  xftr 

to tt  q wrrfap srOT srcT5fr |  
^  ’T^*rr!ir sn̂ rr 1
%ftr»r vft ft^fr «ft vr ?rf^t ffr 
*Ptf rn *TCf % i) zrr qfcf
% *nr # ^  ^ ^rrvr 3 -̂̂ t waff ?)
Ktirr 3tt>t ft?# «pt 
fiwr 3fT5fr | <tw &  m w m t trrm 
sn^r *f^ w  srwr a Tsfc 
r̂r«r fv  v

ft?t | I W  WTO- H im  tr * fJJffTZ
t  ft? «ft v tf »ft wfPw ftrift «r?vt 
*ft *ttw fvcrr ^ ifft ?i *rr
crfe % irfr  ̂*r«rwr 1 5ft
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-*rr « fr  % i m  vt w t  f^ft# % 
w o tv  <rr t  ^  * tr  f w
^ t t  ’anf^r i i?r?r srfsrv xfn- 
»mw tfr snwvciT w*r #  t  < 

*rr«r ft  3f) Kft «vFfcf w  j t v r  
% ^Tf^?Tt w  *rrrr if erret 
|f vr tfC5nfspr?r ^  ^i«r sft
% v m r  *?rr?vif<v w n y  ftef | 
m  ĉfn'i f t  tffcf voter *rrn f?wr 
r̂rnr ^nfg*t ^  ^  h W  % fa s j  

Tijfttf frw f w fafw r, i980  vt «tpt 
212 vr 16 .%  erftf ViaVJ^t *5t 
srw eft apnrcvn ^t ^ r c i  ^r^t eim s 
% *v>ft i

IX—Shrimati Jayaben MLA,
Madhya Pradesh.

MR. CHAIRMAN: Before we pro
ceed, may I draw your attention to 
Direction 58 of the Directions by the 
Speaker which reads as follows:

4 *58. Where witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it clear to 
the witnesses that their evidence 
shall be treated as public and is 
liable to be published, unless" they 
specifically desire that all or any 
part of the evidence given by thfem 
is to be treated as confidential. It 
shall however, be explained to the 
witnesses that «ven though they 
might desire their evidence to be 
treated as confidential such evidence 

. is liable to be made available to 
, the Members of Parliament.”

TOtfc : ffi t<5TT I  fa
v $  ftwrr fteft f  *fr*
fV ^W nr <ft To' 
ir ’fvcfr $ ?r w*v $tft ^rffvrff
v t  m fw t vrsrrf $, vrrr r̂ ^  if
fltftSn VV Tffif J® sp*ft wrf SIT
w eft $ i fq-ffpr w*rr if tft i*p for 
*ft *̂rr ffcrr fvsrs fen awrevrr
VT T̂ V «T t?V %«■ n ffltr j

vgf twv ft «rarv *?r * 1% f  w - 
%mr nr jwrrr *?r frr̂ r 

vr<ft | eft ftr̂ rrqi frst | frft 
vr*w$- q?r srnft ^rrffit erifv ^ f f  
vt *r*v i *uT*jsfr ^sr *ft *rsr 
^ v<st fftr =5rrf^t i

rfto fwHn y*nrt : fur w
^  w  f o n  srnrr *nffo ?

9WT #*f : | 6 -7
*T5T Vt WfX VTVt t  I *tTT Vf̂ TT
t  fv g^rrf %m tor *r4¥ eft 
*rff*TT f t  eft srftrv ^faer ft»rr i

fniwrr gm < t: jpft ft v f t
T̂̂TT % *114+1 W  VlrMif T̂T STTT

^f?ft | fv  ^f^nr 5tt % ?Rf %•
fjrr^ JTfr «ft«nr vnr fc*  srr̂ ' ?

5WT w*f : aft ft  i
snrc 3ft ^tt % *r»r jpre

grr^t eft w  i t  vntft Ttv ^nr 
^mnft |

«ft httw»t *mw : ?r»ft
WT'Tff <T̂ r »ft v f  flftw ITT ?JT? I

»ft Vfr fv wff̂ rr 5T3T ft^r 
Trf̂ r i ^r f̂t wttt fv irff̂ rr 

ft, wff̂ n 5f?w wrfv̂ n: ft, 
*rî rr 5nr «ft ft eft ?enft srrrt- 
^%rrtr' ^  ft srnfrft eft
«nn w^rr 55^ vrer %
?nnr ^  ft ?

«ftneft awriN : ft frven  ̂ 1 

^fv* f^r T̂er vr £ far w^v 
’mf % w  fnrem ^  f^FT % f^ t
f*r snmr v r  t  f̂V'T *ff
W5TST 5Tff TTf I  I 5Rff ^ VT%
% inrm isrcpKt srerrf^r i t  arr€r
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^ r ffir , $nr vr?  f

t̂*TT xfrt w  TT T > * ST̂ ift I 
W«T«TT Ttsr fa *%  § fa ^ t  I

*ft j w *  *nrra«r *nr« :
•<m f̂t'fflr v r  v $ * r  $ f v  *rff?rr^ 
*rf??Tr«ff % *r »«rr?r ^rravrct 
T<jcft | tfk 3^% srf?r 5!rr?r t?r  
T ffft |  vtft *^«rt *ft«ft *rf?srr *rf$<rr 
% *rr*Ft «Rt*ft WTift ?RT *TP<ff
| *fk *r? *ft wt* *rr<r if <jv *r?ir 
t  fv t»r f  v f *?£ wt ^ff?mt
f t  ^rreft |  i 5?Tlf % n r r  «t?$
v *r  ^grrcr ar^- & s *  qfTft'rfenfir 
w wt nrcft | fv *rf??rr sfara 
srrfaar *tt ^ u r r  ^  irffsrr * m -  
trWt % srfer 3«rr?r ^?rr *(t 7f»ft ?

«ft*tft w r«*: wprvr srv̂r sr$t 
r̂fviT JTf *rt *r?*r $ fv t$r vw ii 

<rt 3*«r *rt v f  w r*ff q *  |
w k  T?rr?r 3s *  ^t $ i irer 

|  ft? irsr i r f ^ r  $tft ?r$r
*rv«ft i

«ft fafftvwfi : wrq ffariT^m
*T5*!T | Wff: *TT<T̂  faffM W*TT

*pftr«r fc w tr *k t r  v r  *ft ir *™ * tO N 4 N
WTT% <ft *?f$?TT 3T3T «ftT nf^?TT *tf? T  
V t *T T  Vgt ^TT V£*TT $ f v  
f ’WTJT *t*tt «rtr sffar *r*rr if W c fr r r  
% fv*%  5̂ af1f % j t t t  ift *«rr?r 
sstct smt |  * f * r w r  *rfir9rr*ff *  i 
I f f  arr* v> *rr<r tft * * t v r c v f » f t  i 
eft **r*r vt*r tft r̂ar $ f r a *  
vrr«r *tt<t sftaeft |  f v  jfm r  w rfvw r 
*rr 5T3T ®rr *rvt*r «r<n: <^«r $t?rr % 
eft *5 s t v  <TTf % Tt^rsrff v^»rr?

: ^?fr arra ^  
f v  f  v t f  ^rr^rer

|  eft ?*r T O v t  w r ^  f  
?rr*H % itft ^ i fffrr
T«T % ftet fCr vft ^ tfrtr IT 
9IT*r  ̂ t  V ^  t  I «T*ft f W  ^t Jf 
?*T 19 * T f ^ r  f^ffW^lf % f t w v *  
JTsweft % t5 r f= r r *  % JTrwrer %■o > ,

ftr<rr |  far ??rrevrc % w<nrrft 
% farsrrvvft % vft vr4?rT̂t 0* 
srrat ^rfftr i

The Committee then adjourned.



R ecord o r  evidence tendered before the Join t  Co m m it t e e  of the Cr im in a l  L a w '
(A m e n d m e n t ) B ill , 1980 ✓

Tuesday f the 1th July, 1981 from 10.00 to 14.00 hours and again from  15.30 to 17.30* 
hours, Conference Hall, Vallabh Bhavan, Bhopal

PRESENT

Shri D. K. Naikar—Chairman

M embers

Lok Sabha

2. Shri Rasa Behari Behra
3. Shri R. K. Mhalgi
4. Shri K. S. Narayana
5. Shri Ram Pyare Panika
6. Shri Bapusaheb Parulekar
7. Shri R. S. Sparrow
8. Shri Trilok Chand
9. Shri P. Venkatasubbaiah

Rajya Sabha

' 10. Shri Ramchandra Bharadwaj
11. Shri Amarprosad Chakraborty
12. Shri S. W. Dhabe ,
13. Shri B. Ibrahim ' r
14. Shri Dhuleshwar Meena ~
15. Shri Hukm Deo Narayan Yadav

' S ecretariat .

Shri Ram Kishore—Seniof Legislative Committee Officer 

R epresentatives of  the M in istry  of H o m e  A ffairs 

Shri M. P. Khosla, Officer on Special Duty

W itness exam in ed

I. Government of Madhya Pradesh. Bhopal ..

Spokesmen: •
(i) Shri Brahma Swarup, Additional Chief Secretary and Home Secretary*.

, (ii) Shri K. K. Singh, Deputy Inspector General of Police.

... 124 .... ... /
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(iii) Shri J* A. Khare. Deputy Secretary Law Department .
(iv) Shri R. N. Sangani, District and Session Judge, Bhopal.
(v) Dr. (Smt.) Gidwani, Superintendent, Sultania Hospital, Bhopal.

(vi) Shrimati Sushma Nath, Collector, Narsimhapur.
^(vii) Shri R. S. L. Yadav, Superintendent of Police, Bhopal 

(viii) Shri R. N. Vaidya, Director of Panchayat and Social Welfare, BhopaL
(ix) Shri Vijaya Singh, District Magistrate, Bhopal.
(x) Shri B. S. Acharya, Additional District Magistrate, Bhopal.
(xi) Shri Heeresh Chandra, Director Medico Legal Institute, Bhopal.

(The witnes&s were called in and they took their seats).

MR. CHAIRMAN: Before we pro-
-ceted, may I draw your attention to 
Direction 58 of the Directions by the 
Speaker which reads as follows:

“58. Where witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it clear 
to the witnesses that their evidence 
shall be treated as public and is li
able to be published, unles6 they

rSpecifically desire that all or any 
part of the evidence given By TKem 
is to be treated as confidential It 
shall however, be explained to the 
witnesses that even though they 
might desire their evidence to be 
treated as confidential such evidence 

is liable to be made available to the 
Members o Parliament.”

SHRI BRAHMA SWARUP: My
name is Brahmaswaroop, Additional 
Chief Secretary and Home Secretary.

. SHRI K. K. SINGH: My name is
f c .  K. Singh, D.I.G. (C.I.EF.) and am 
9&presenting the I.G.P.

MR. CHAIRMAN: What do you
•want to say. •

SHRI BRAHMASWARUP: Sir, I 
“have seen the draft Bill and as the 
intention of the bill is to make' a 
punishment of offence of rape cases 
stringent. I would like to say about 
Section 376(A). The proposed clause 
refers to sexual intercourse by a 
public servant in whose custody a 
Aftmnan is placed. Generally if con- 
■sent is there, I suppose no evidence

could be forthcoming. Therefore, I 
do not know whether this clause will 
serve any particular purpose. But 
otherwise this clause does not have 
any objection so far as I conceive. 
This is all comments I would like to 
make otherwise 1 do not find anything 
wrong with the proposed law.

MR. CHAIRMAN: I could* not fol
low that. What is your intention? 
Make it clear.

SHRI BRAHMASWARUP: Section 
376(A) of the proposed bill refers to 
a sexual intercourse with her consent 
whes she is placed in custody ip ques
tion.

MR. CHAIRMAN: What is your
suggestion?

SHRI BRAHMASWARUP: Even if 
it not there, this provision does* not 
effect efficiency of the legislation. It 
does not do any harm, that is all I 
am trying to say.

MR. CHAIRMAN: I am telling you 
please say that clause 376 deals with 
rape cases of persons who are in 
authority, th£ punishment is also pro
vided there. If rape is not proved 
but authority concerned does offence 
is proved that there was sexual inter
course, that is provided under Section 
376 (A) in respect of persons'who are 
in authority. I think now you have 
followed this. Tell me what J&U 
have to say regarding this?



SHRI BRAHMA SWARUP: Sir, I
would like to say if the woman In 
question has given her consent would 
she complain, that question arises?

MR. CHAIRMAN: I w iirexplalh in 
this way that suppose a woman has 
been arrested and put into the cus
tody of police officer, then the police 
officer having custody of that lady for 
some time and during that period 
with domination on her he commits 
the rape. There is, the presumption 
also by the court. Suppose at any 
rate if the rape is not proved by the 
prosecution as against the police 
officer the only intercourse is proved 
then he must be given punishment 
that is the idea in 376(A).,

SHRI BRAHMA SWARUP: I have 
already said, it is quite STSar whaf 
you are saying. If you are saying 
during the course of investigation it 
lies in the charge of public servant, 
such as police man.

MR. CHAIRMAN: Please, what you 
want to say, clarify.

SHRI BRAHMA SWARUP: I have 
only submitted is this that this clause 
376(A) implies when the woman con
sent is clear. Now assuming it is 
there, complainant cannot be the 
woman in question. How this claus'a 
will be in operation. This was the 
only point.

MR. CHAIRMAN: According to you, 
this clause is redundant?

SHRI BRAHMA SWARUP: Yes.

MR. CHAIRMAN: Only one point?

SHRI BRAHMA SWARUP: Yes.

SHRI R. K. MHALGI: The views
you have put forth before the commit
tee are your personal views or the 
views of the Government of Madhya 
Pradesh?

SHRI BRAHMA SWARUP: All the 
officers who are submitting their 
views bufore this committee are their

personal views on the basis of their 
experience and understanding, no* 
Government views.

SHRI R. K. MHALGI: In a confer
ence the views laid down by Govern
ment officers were they not official 
views because as many as seven sug
gestions were given which are^alrlSSdy 
here?

SHRI BRAHMA SWARUP: They
were submitted in the conference. In 
that conference views were on the 
basis of proposed law, they were cir
culated to the various State Govern
ments.

SHRI R. K. MHALGI: Are you not 
representing the Government here?

SHRI BRAHMA SWARUP: I am a: 
representative of the State Govern
ment. I would submit before the 
committee that those suggestions 
given at that time were not the policy 
formation of the Government.

SHRI R, K. MHALGI: The repre
sentatives who have expressed on this 
provision of amendment of the Bill, 
they have no comments.

SHRI BRAHMA SWARUP: May I 
clarify again? The views expressed 

v were not of the Government. They 
were on the basis of an apprehension 
of the association. There was no 
policy formation. Those views wer 
have expressed in the official capacity 
also.

MR. CHAIRMAN: Mr. Additionat
Chief Secretary, today you are repre
senting the Government and therefore 
I have no objection to it if you add 
something in your individual capacity. 
But the contentions taken by the 
Government, you will have to main
tain it. Perhaps you must under
stand the position whichever you 
have given as an Addition#! "“Chief 
Secretary representing the Govern
ment. ^
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SHRI BRAHMA SWARUP: Sir, I 

have already expressed It. 1 find this 
lie servant or im the custody of a 

\ lating the policy, the views expressed 
by the individual officers may be kept 
in view.

SHRI R  VENK AT ASUBB AIAH: 
Mr. Additional Chief Secretary, you 
have made some statements before 
the committee. When the question 
has been asked by the some Tionour- 
able members about the formulation 
of policy by the previous confefSnce 
of the State Governments* fibminees 
and you have come here as a spokes
man of the Govt You have come 
here as in individual capacity or the 
representative of the Govt.? You 
will have to stick on those decisions 
you have already taken in that con
ference. Government as such has not 
made any formulation policy on this 
Iparticular Bill. In this way you have 
Submitted before the committee two 
contradictory statements. In this re
gard, so far as Government is con
cerned, can you say, this provision is 
unexceptionable. I want to ask you 
now that what is the actual position?

SHRI BRAHMA SWARUP: Sir, "to
day what I have said is on behalf of 
the Government, this I have said. 
Earlier we find the proposed law un
exceptionable. Next, only the refer

en ce  was made in the conference last 
^ear which was convened by the 

Ministry. At that time the 
matter was under examination even 
in the ministry. We had circulated 
certainly the draft of law but at that 
time a question of the policy forma
tion did not arrive, because the mat
ter was at the consideration stage. 
The conference considered various 
issues. We only expressed our views 
at the conference. Thirdly I  will 
refe> to Section 376CAJ asd point out 
that in my individual opiritBh this 
Section doe$ not make much differ- 
l̂&e, I have given the reasons. I 

would finally submit that there is no 
contradiction.

SHRI P. VENK AT ASUBB AIAH: 
Firstly, you said it was my individual: 
views and secondly you* are telling 
here as Govt, representative and "you 
are not giving clear views on this 
particular amending Bill. Now. final
ly, what you have to state?

SHRI BRAHMA SWARUP: I have- 
alreiady summarised before the com* 
mittee, this may be accepted.

SHRI S. W. DHABE: Do you feel 
that this clause 376(A) not necessary 
in your individual opinion. Have you 
got any departmental enquiries rules 
if a police officer misbehaves or does 
intercourse with a womanf

SHRI BRAHMA SWARUP: Iir
regard police personnel there are no
separate rules. It is covered by the 
general.

SHRI S. W. DHABfi: Whether it is 
misconduct or not? ^

SHRI BRAHMA SWARUP: Not
only it will be a misconduct, in the* 
service rules it is also a criminal 
offence. This will be a grave mis~ 
conduct and is liable for dismissal 
from the service.

SHRI S. W. DHABE: When there is 
consent there is no offence and so no* 
rape also. Section 376(A) rSSfe 
thus:— ^

“Whoever, being a public servant^ 
takes undue advantage of his official* 
position and seduce8 any woman, 
who is in his custody as such pub- 

law unexdeptionabHe. While formu- 
public serant subordinate to him, to* 
have sexual intercourse with him, 
such sexual intercourse not amount
ing to the offence of rap£, shall be 
punished with imprisonment UP 
either description for a term which 
may extend to five years, and shall' 
also be liable to fine.”

If this offence takes place, accord
ing to you, intercourse will be per
mitted?
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SHRI BRAHMA SWARUP: If the
• consent is there then who would 
complain?

SHRI S. W. DHABE: I am restrict
ing it to ohly police officer Who will 
misuse their position afltf Tlf^iucB a 
way a large number of such cases wlD 
come up then what you have t(T say 
about this?

SHRI BRAHMA SWARUP: This 
should be deleted.

SHRI BAPUSAHEB PARULEKAR: 
With reference to Section 376(A) you 
have said that this is redundant of 
course, if it is redundant, we don’t 
want repetition. Have you read this 
Section 376(A)? The section men
tions:—

“If a public servant, takes undue 
advantage of his official position 
and seduces any woman.”
When a public servant does inter* 

course with her consent still do you 
fee] that it is redundant?

SHRI BRAHMA SWARUP; It will 
“be very very remote case.

SHRI AMARPROSAD CHAKRA
BORTY: Mr. Additional Chief Secre
tary, have you got any statistics on 
the crimes of rapes?

SHRI BRAHMA SWARUP: I havn’t.
SHRI AMARPROSAD 'CHAKRA

BORTY : Whether it is on increase 
or decrease? On the basis of report 
of Govt, of India in Madhya Pradesh 
the cases of crime in 1976 are 598 out 
of 3083. So at present how many 
cases are there?

SHRI BRAHMA SWARUP: This 
information is not availa'Blft with me.

SHRI AMARPROSAD CHAKRA
BORTY: D.LG. i$ sitting by you, he 
can help you. In Madhya Pradesh 
kidnapping cases are 860 rape are 698 
in 1976. I am giving thi8 figure from 
the *Crime Report of the Government 
o f India’.

SHRI BRAHMA SWARUP: We do 
not prepare from that point of ttew, 
we don’t have that information just 
now.

Sh ri a m a r p r o s a d  c h a k r a 
b o r t y : By giving deterrent punish
ment these cases will come to dec
rease or not?

MR. CHAIRMAN: The answer by
the witness is that he has not collect
ed the figures.

SHRI K. K. SINGH: I agree with 
the provisions of this Bill.

MR CHAIRMAN: Have you any
suggestion to give?

SHRI K. K. SINGH: I have no tug* 
gestion.

SHRI BAPUSAHEB PARULEKAR: 
Can you give the percentage of the 
crime cases?

SHRI K. K. SINGH: No Sir.
SHRI AMARPROSAD CHAKRA

BORTY: It is a very serious mater, 
that the concerned Add. CKief Secre
tary and D.LG. have come here' as a 
representative of the Government and. 
they are unable to give figures.

SHRI BAPUSAHEB PARULEKAR: 
When the representatives o f  the Gov
ernment say that they entirely agree 
with all the provisions of the Bill 
then, therefore, no need to ask any 
question.

SHRI S. W. DHABE: I would like 
to kAow that for the last tWo years 
how many rape cases at police station 
done by the public servant or in the 
public custody in Madhya Pradesh?

SHRI K. K  SINGH; It is difficult to 
give now, but I think there should 
be 15 cases within a year, 10 cases by 
police man and 4 to 5 by other 
departments but I can not tell you 
more than this.

SHRI S. W. DHABE: Can you 
ply this information later on?



SHRI K. K . SINGH: Yes, I  w ill 
•end it later on.

k SHRI S. W. DHABE: Hdto many 
"  wom en police officers ate em ployed 

in M adhya Pradesh? W hat i* the 
total num ber o f police officers and 
percentage o f wom an officers?

SHRI K . K . SINGH: W e have 1 S.P. 
who is lady then 2 Dy. S.P. and other 
ranks which I do not know the num
ber but we have some. I do not deal 
with the establishment matter so, I 
don't know. But w e have a strength 
o f 75 thousand policem en in the State.

SHRI S. W. DHABE: W e have com e 
here to know the gravity of the pro
blem  about police cases. I.G.P., if  he 
here today?

SHRI K . K. SINGH: He has gone 
ou t

KHRI S. W. DHABE: A re you In
favour that Section 370 should be 
deleted?

SHRI K. K. SINGH: I have already 
said that I agree w ith all the provi
sions o f the bill.

SHRI R. K  M HALGI: Have you got 
any report that the victim s o f the 
rape cases have rushed to the police 
station for lodging a com plaint but 
the police have not recorded them?

4 SHRI K. K . SINGH: W henever our 
^ jr fB ce rs  com e to know they get It 

registered and investigate the m atter 
and try to punish the offenders.

SHRI BAPUSAHEB PARULKAR: 
M r. D .I .G ., do you feel that som e 
changes should be made in the Cr. 
P .C .T

(SHRI K. K. SINGH; Thl* Visr been 
already incorporated in the B ill.

SHRI B. IBRAHIM: W hether It Is 
, correct to say that in Madhva Pra- 
\ *esh  wom en have lost confidence in 

tpdlce force?
3QS7LS—10.
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SHRI K. K . SINGH; I think it is 

not correct, Sir.
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I have already submitted the sug
gestions for changes in the Criminal 
law  (Am endm ent) B ill, 1980 In writ* 
ing. The draft may be changed 
w herever necessary.

• •
MR. CHAIRM AN: What you have 

given in writing apart from  m is, have 
you to say som ething m ore?

SHRI J. A. KHARE: First o f all I  
w ill like to draw the attention o f the 
com m ittee towards some typing mis
takes in my written statement which 
I have given. On first page the ‘New 
Section 288 (A ) ’ pleas# may be read 
as ‘New Section 2 28 (A )’. I w ill first 
touch upon the proposed Section 
111(A) o f the Indian Evidence A ct 
As the proposed measure ougRt not 
to be half-hearted and I am o f the 
respectful opinion sir, that* some 
m ore offences should be included 
because many a time cognizance Is 
not taken in the cases o f oflaneas 
against 'AbU tf w ho are unable to 
approach the police station. I invite 
the attention o f the Chairman and 
learned members o f this committee to  
pages 12 and IS o f m y note. Hr 
draft is m ore com prehensive as I  
have included there in Sections 954. 
*68. 866, 866(A ), 966(B ), 967. 970. 972. 
979 and 976 and the new Section 979 
(A ), (B ) and (C ) and also 909 o f the 
Indian Penal Code. Besides this, I 
have also included therein Sections 9 
and 6 o f Suppression o f Immoral Tra
ffic in Women k G irls A ct 1906. Hieae 
sections * * 6  deal w ith the procuring;



ISO
inducing or taking the woman or girl 
for the sake of prostitution, detaining 
a woman or girl in premises where 
prostitution is carried on. So 1 feel 
that these sections should be included 
and the extent of presumption is also 
indicated by me in column 4 ot the 
taWe. I have indicated it distinctly.

MR. CHAIRMAN: By way of inter
ruption I want to know that whether 
presumption in rape cases is provided 
so that the consent is concerned there 
should be no presumption. 1 want to 
know it is not clear in mind.

SHRI J. A. KHARE: I beg to draw 
your attention towards the column 4 
of my table in S. HI-A so that if a 
woman says on oath before tfie court 
then the presumption is there*

MR. CHAIRMAN; You happened to 
be D.J., some case8 might have come 
before you.

SHRI J. A. KHARE; I know one of 
the case of Indore in which a 9 year 
old Sindhi girl was taken by a man in 
the bush nearby the road and he tried 
to rape her he was not satisfied. 
He had carnal intercourse with her 
and then killed her. I have 
a certified copy of that case. The 
second suggestion is about the 'free
dom of the press. In this connection 
I would like to draw the attention of 
the committee towards the opinion 
expressed by Jefferson, President of 
America about freedom of press 
(Read from the book, Vol IV page 
No. 359). In this regard, I have 
already suggested draft in my note 
nhder Section 228 (A )—Disclosure of 
identity of victim of certain offences, 
etc.

MR CHAIRMAN: You referred the 
Jefferson’s statement, that was state
ment for the American democracy 
that ha8 also been defined by Abrahim 
Linken as thus:

fThe democracy Is a form of a
Government c* the people, for the
people and by the people

But here in India the system of 
democracy is different, we have par
liamentary system of democracy. In 
America the social life of the people 
differs from ours.

SHRI J. A. KHARE: I agpee. Here 
in the Bill under Section 375 clause
(5) it is given that:—

‘With her consent, when her con
sent is given under a misconcep
tion of fact, when the man knows 
or has reason to believe that the 
consent wa8 given in consequence 
of such misconception.’

It should be deleted because for an 
example if a man allures a lady by 
saying that he will keep her happy 
and will take her to the foreign cities 
like New York, Honolulu and all other 
places for enjoyment. In this way 
they have some nice time and after
wards he does not keep his promise. 
Such type of cases should not be treat
ed within the ambit of rape. There
fore. I humbly submit it should be 
deleted. It is a case of cheating. One 
more point I have to suggest in regard 
to Explanation No. 2: —

“A woman living separately from 
her husband under a decree of 
judicial separation shall be deemed 
not to be his wife for the purposes 
of {his section.19

It is not clear whether this clause is 
for Hindu or Muslims because amongst 
Hindus there is a deep Sacramental 
significance for marriage , therefore, 
such provision will not serve any use
ful purpose. Therefore, this also be 
excluded. Sexual intercourse by man 
with his own wife under 15 pears of 
age is not rape. In our state of Mad
hya Pradesh in Jhabua the Adivisia 
perform child marriage. They are not 
governed by Hindu Law or by Muslim 
Law but by their own customary lawi. 
There is no ceiling of 15 years. You 
will be surprised that in Moh*jnn>a- 
■dans as per Slya Law, age of %st, 
menstruation for girls is between, 9 *6 
IS yvaxa. Therefore, if a girl befttf*
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25 years of age, lives with ter husband, 
*nd if intercourse takas place between 
the spouses I feel it should not be 
treated a* rape Then 1 will come to 
Section 376(A), (B) and (C). These 
provisions are good, i  have made a 
some changes in that. Then, 1 sub
mit that sub-section (2) of Section 
228, according to me is unnecessary 
for two reasons. First because under 
marriage laws (Axnedment) Act 1976 
which has amended (i) Hindu Marri
age Act 1965 and Special Marriage 
Act 1954 unauthorised printing or 
publishing. I can quote relevant 
sections. One is Section 22(2) of 
Hindu Marriage Act the other 
is Sec. 33(2) of the Special 
Marriage Act. We are trying 
to amend Cr. P.O. I have sug
gested the offences will be coginz- 
able it may be bailable with maxi* 
mum 6 months punishment with or 
without fine, or both. Second innocent 
printing or publication without pro- 

ding exceptions should not be as 
offence.
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SHRI BAPUSAHEB PARULCKAB: 
It Is already provided in the Bill 

that intercourse between husband and 
wife, wife not being under 15 is no 
rWe but if under a decree of judicial 
Mgo-ation It will be % rape. What 
you have to *ay.

/

SHRI J. A. KHARK: It will be a  
rape eertalsty. If intar course is 
against her wiU or without her eon- 
sent

SHRI R. K. MHALGI: Mr Share, 
you have read the Bill wholly, I am 
just putting one question regarding 
Section 111(A) about presumption. 
You desired that the presumption 
should also be drawn to a limited e*-

SHRI J. A. KHARE: Yes. I have
indicated every thing regarding Sec
tion 376. IJP.C. in my draft for sec
tion m —A vide pages 13 and 14 of 
my drafts.

SHRI R. K. MHALGI: You were
District ad Section Judge from April 
76 up-to what-date?

SHRI J. A. KHARE: From about 
October, 1958 to 1968 I was Magistrate 
First Class. Then I was Addition*! 
Sessions Judge from 1968 to 1976.

SHRI R. KL MHALGI: Then you 
must have tried such cases. What is 
the percentage of conviction and 
acquittal?

SHRI J. A. KHARS: There was
higher percentage of acquittals. Many 
alleged cases of rape come up a ê of 
Sexual intercourse with consent whkti 
are exposed.

SHRI R. K. MHALGI: As a fission  
Judge you must have tried some eassa 
I want to know the percentage of ac
quittal from your experience?

SHRl X A. KHARE: Higher P » - 
centage of acquittal is there.

SHRI S. W. DHABE: I want to ask 
about the Section 375 clause (5) of 
the Original Bill about age:—

“Seventhly—with or without her
consent, when she is under sixteen
years of age.*
Wow. I will like to draw the atten

tion to Section 361 of the Indian 
Penal Code, there the age he* been 
rslsed. Here both the sections, 
are communicated to you. So,
I would like to know that whe#W
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there should be uniform ity, whether 
it ehould be 16 or 18T

SHKi J. A . KH ARS: It is a policy 
matter. I agree that there should be 
uniform ity.

SHRI S. W. DHABE: The trial
should be in  camera or not looking 
at the freedom  o f press given by  the 
Constitution?

SHRI J. A . KHARE: I  feel, the trial
should be in camera for sexual 
offences. There must be reasonable 
restriction on the freedom  o f press 
about rape cases. v

MR. CHAIRM AN: Here, the p rov i-, 
sion prohibiting trials. It should be 
in  camera. W hat is your opinion, 
whether discretion should be given to 
the court or not?

SHRI J. A . KHARE* It should be 
le ft on the discretion o f the court. Thig 
is m y personal view .

SHRI RASABEHARI BEHRA: A fter 
rape Both are w illing to m arry then?

SHRI J. A. KHARE: There is no 
prohibition and no harm.

SHr i R  S. SPARROW : Can you  ra»
commend any reform s?

SHRI J. A . KHARE. In many cases 
I  have seten that for chem ical andsero- 
logical examination 4 or 5 months are 
being taken. This delay should be 
reduced. Generally, I have seen in 
m any cases investigation U being done 
by the head constables, even in the 
case o f rape. M y suggestion is that 
Investigation should be done by res
ponsible police officer.

M R  CHAIRMAN: x want clarifica
tion from  you that you w ere D J . for 
a long time go I want to know that 
have you come across such a case 
w here w ife com plained o f rape againet 
her husband?

SHRI J. A . KHARE: So fa r I am 
concerned as a Sessions Judge. I have 
not com e across such type o f cases. 
I have not tried such a case.

MR. CHAIRMAN: Please read the
Section:

“Exception— Sexual offence by  a 
man with his own w ife, the w ife not 
being under fifteen year* o f age, is 
not rape.”

SHRI J. A. KHARE: I f  husband, 
after m arriage m erely comm its sexual 
intercourse with his w ife who is over 15 yean , does not amount a rape.

SHRT BAPUSAHEB PARULEKAR: 
Leave aside this. If decree o f judicial 
separation with the w ife and husband 
is there and if  husband does.forcib le  
intercourse, w ill it be rape or not?

SHRI J . A . KHARE: It i ,  *o, Sir,
because it ig against desire.

M R  CHAIRM AN: Y ou please refer
the claurfa 7:

•With or w ithout her consent 
when she is under sixteen years o f 
age /

In these circumstances, if a case o f 
rape com m itted by husband with his 
w ife under the age o f sixteen w ith or 
without consent, would it not b# an 
offence? Do you agree?

• SHRI J. A. KHARE: I f there is no 
consent, then it is rape.

M R  CHAIRMAN: j  w ill put an
other case before you Suppose the 
w ife  w ho is 40 years o f age she doeg 
not give consent and even then 
husband does sexual intercourse. Then 
intercourse is not rar>e. Do you agree 
with this preposition?

SHRI J . A . KHARE: W ithout con
sent it w ill be a case o f rape.
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SHRI & N. SANGANI: Th* draft 
of this sub-section (1) of Section 370:—

‘ .. . punished with imprisonment 
of either description tor a term 
which shall toot be .. . which may 
be for life.. /

that means the description. The life 
sentence should be separated. In 
clause (b) sub-section (2):—

•(b) being a public servdht .. . 
subordinate to him; or

It i* redundant. These words should 
toe deleted. Th* same clause (e)t II 
is not necessary. Then clause (d) 
shoula also be deleted. No purpose 
will be served by prescribing mini
mum sentence;

MR CHAIRMAN: According to yo* 
what is your next suggestion?

SHRl R. N. SANGANI; Maximum 
should be there. For example, a case 
of Bombay, 1942 is before us The 
Sessions Judge awarded life imprison
ment in a rape case. But when the 
case was sent for approval. But it 
reduced. Next I would like to draw 
the attention towards the Section 
375(5):—

* “With her consent —  such mis- 
conceptidh.”

It has been made very wide. I think 
if consent is obtained by giving false 
promise that I will marry you atad 
a sexual intercourse is done then it 
will be considered rape. It should be 
maintained.

SHRI BAPUSAHEB PARULEKAR: 
Where misconcepticfti has occurred 
should it be deleted?

SHRI R. N. SANGANI; Misconcep
tion is a different thing. It may be 
committed in addition. About this 
summary punishment it is not dear 
whether it will be additional. Under 
Section 350(A) summary trial of pub
lication of names and other things 
would be tried by the same judge.

MR. CHAIRMAN: Ifeis is proce
dural . >

SHRI R. N SANGANI: While ft* the 
main section the punishment is higher. 
It will go to a Magistrate, so it should 
be clarified. Say§ the police takes 
cognizance, makes a challan t i  a 
magistrate’s court and the judge con
cerned also takes cbgnizdhoe I ha** 
not given deep thought on this, whe
ther this procedure would be in addi
tion to this. I thftik it Should be 
clarified.

SHRI AMARPROSAD CHAXRA- 
VORTY: Under Section 375(7): •with 
or without her consent, when she is 
under sixtetti year* fcf age’ do you 
want to raise this Age by 18 years? 
Or as under Marriage Aet shoqld It 
be under the Penal Code also? Or 
you think it should be 16 because this 
is an age of sexual ftitercourse?

SHRI R. N. SANGANI: It should be
16. Some provision should to made 
about proof of age, because even doc
tors can not say exactly. There is 
always errors or two years.

SHRI AMARPROSAD CHAKRA
BORTY: it varies by two years. So 
would it not be proper to raise 
years?

SHRI R. N. SANGANI; For rape I 
will not support 18 years.

SHRI AMARPROSAD CHAKRA
BORTY: If a lady is under decree of 
judicial separation would it be rape, 
if intercourse takes place?

SHRI R. N. SANGANI: It will be 
rape. /
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SHRI AMARPROSAD CHAKRA

BORTY; Regarding Section 111(A) 
what have you to say?

SHRI R  N. SANGANI; It should be 
deleted,

BCR CHAIRMAN: Please My about 
111(A).

SHRi R  N. SANGANI: It i* fo r  all. 
It should not be for all purposes, if 
there is a sexual intercourse at police 
station it should be presumed without 
cdbsent *

BCR CHAIRMAN: Please read
111(A). You referred clause (2) of 
376. Now tell about only for 376(A). 
What are your reasons?

SHRI R  N. SANGANI: The reasons 
are that offences take place at police 
station. When wonufti is called at 
police station and if sexual intercourse 

stakes place there, then the chances of 
Jit beftig voluntary absolutely unex- 
’ ceptionable. That is main reason and 
that is eur experience of our life

SHRI AMARPROSAD CHAKRA
BORTY: Chairman has also clarified 
that court shall presume, then why 
are you makftig it unexceptionable?

SHRI R  N. SANGANI: Because the 
sexual intercourse at the police station 
takes the chances to its being without 
consent are more.

SHRI R  K. MHALGI: What about 
i  ji&il as given in sub-section (c>? If 
AJailor commits rape in jail, then?

SHRI R N. SANGANI; In jail there 
is no police administration as such.

SHRI AMARPROSAD CHAKRA
BORTY. If it happens in jail then 
what have you to say?

SHRI R  N. SANGANI: Again the 
question of presumption is there. We 
have not come across in 20 years of 
service. We have not heard of IT I 

talking <*% on that basis.

SHRI AMARPROSAD CHAKRA
BORTY: How many rape cases in 
service you have tried?

SHRI R  N. SANGANI: Large num
ber of cases, approximately, something 
like 200—800 cases.

SHRI AMARPROSAD CHAKRA
BORTY: Out of these how many 
acquitted and conviction cases were 
there?

SHRI R. N. SANGANI*. Hardly 34 
are convictions and rest are acquittal 
cases. What happens is this that i» 
most cases age is not proved.

SHRI AMARPROSAD CHAKRA
BORTY: Have you tried any cases 
utader subsection (a) (b) (c) (d) of 
Section 376?

SHRI R  N. SANGANI: I have not 
tried any cases and not of even pubik 
servant so far as rape is cdbesmad, 
as far as I remember.

SHRI S. W. DHABE: I would like 
to know that you have said that the 
minimum punishment should not be 
applicable but there are legislation to 
our country where the minimum 
punishment is provided.

SHRI R  N. SANGANI: In our pro
vince betwecfti 4 or 6. There are so 
many xrtttigating circumstances.

SHRI S. W. DHABE; The discretion 
is then for the magistrate.

SHRI R  N. SANGANI; Special 
provisions would medh that law cam 
cover many cases.

SHRI B. IBRAHIM: Regarding Sec
tion 111(A), I point out that In spite 
of this word ‘shall* if we insert 4m af 
is it suffldtebt? Whether it will aerr* 
the purpose?

SHRI R  N. SANGANI: After «U the 
evidence is to be weighed. I think 
there is no reason why the ipccial 
provision should be made, because 
court m ay presume, court will s i ways 
presume, if the story is natural.
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SHRI B. IBRAHIM; In which Sec- 

we should include?

SHRI R. N. SANGANI: It can be 
«dded in Penal Code itseU-

SHRI BAPUSAHEB PARULEKAR: 
Don’t you think that thi* provision 
111(A) leaving no discretion to the 
Judge will do injustice to accused?

SHRI R. N. SANGANI: Yea, it 
would do injustice because to lay 
down in th  ̂ Act itself that the state
ment of the girl on the basis of pre
sumption that it was without consent.
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MR. CKATRMAN; About presump

tion you b*v# **id that tt should bo 
ere. I  am asking you  one point, t f  

sexual intercourse has happened pre
sumption. w ould be thi| there was no 
conaentf

SH Rl R. N. SANGANI: O bly at the 
police station.

MR. CHAIRM AN: Y ou need not 
have any m edical evidence *bat there 
was no penetratktoT

SHRI R. N. SANGANI: Strictly 
speaking, it is not necessary.

MR. CHAIRM AN; Strictly speaking 
in such cases here dbtire statement 
should be placed. '

M R  R. N. SANGANI: This should 
be taken into consideration. I f the 
girl is quite truthful then even if  
there are too marks o f injury, the 
w hol« statement o f the S ^ l ■hould be 

R elieved by the Judge.

M R  CHAIRMAN; N ow you have 
said about sim ple intercourse in the 
polioe si at ion without any other Proof 
and also about offence A id  punish
ment.

SHRI R. N. SANGANI: Aa I have 
already said to the honourable mem
bers it w ill be difficult to provc the 
consent V irtually, it w ill amount 
whether ccftisent or not consent that 
is an offence. According to law be
cause the intercourse ha* taken place
H ig without consent.

MR. CHAIRMAN: O o you agrees 
you are Sessions Judge, if  by provid
ing such provision innocent persona 
w ill be harassed? ,

SHRI R. N. SANGANI: Whatever 
>bw  provides for irihocent persons are 
always likely to be harassed

MR. CHAIRMAN: Thank y<ju.

(The Committee then adjourned ai 
14.00 hours and reassembled at 15JW 

VwHtrs)

MR. CHAIRMAN: Now Doctor
what you have to say?

DR. (SM T.) GIDWANI: My flrst 
point is this that I agree w ith the 
amendment except the fact that the 
age which is mentiosed aa 18 yean  
for the wives and 16 years fo r  the 
other women. It should be the same
18 years for the both. Because & I* 
very difficult to differentiate whether 
She is o f 19 years or o f 16 years. We 
cannot calculate the age exactly.

MR. CHAIRMAN; Therefore, your 
oplnkta is that it should be raised to 
lfl.

D R  (SM T.) GIDW ANI; Yea. Next. 
I w ould like to say about Section 
976(D ) that em ployees o f the hospital 
com m it intercourse or sexual act.w ith 
the patients. They may allege the 
doctors or compounders. Such thing* 
usually take place in the hoepttal 
also. I f it is ddhe by force it should 
com e under the rape.

SHRI S. W. DHABE; Under th* 
Child M arriage A ct and also in IPC. 
It has been raised IB to 18. So trill 
you like to raise from  16 to IS in this 
law ?

r D R  (SM T.) GIDW ANI: Y «  Sir.

SHRI R. K . M HALGI; M edical re
port, in the caaes o f rape, U g iv 6 i by 
the Governm ent Doctor and not by 
the private practitioner, what is your 
opinidhf

DU. (SM T.) GIDW ANI: I think 
both o f them can give evidence ® 
they are qualified.

MR. CHAIRMAN: In cases o f pri
vate practitioner there  may be more 
chances o f corrupt practice. |h case 
o f Governm ent doctors they are sub
ject to disciplinary action. Is th en  a 
possibility o f corruption by the private 
doctors?

DR. (SM T.) GIDW ANI: That u  a 
flsneral poftit.
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MR CHAIRMAN: What is your 

view, woman of such type should be 
sent even to private practitioner for 
medical examination where Goverti- 
ment doctors are not available?

DR. (SMT.) GIDWANI: In such
places, where there are no Govern
ment doctors, private doctor* may be 
allowed.

MR. CHAIRMAN: But not la all
cases.

DR. (SMT.) GIDWANI: No Sir.

SHRIMATI SUSHMANATH: Gene
rally, I agree with the amendments. 
So far as rape cases sre concerned, 
ggxerally two years* time I8 taken. 
In the mean time the may change the 
statement So, there should be a 
period of 3 to 6 months for finalising 
the case.

SHRI S. W. DHABE; I will like to 
kfriow from you because you are ‘the 
Collector of Narsimhapur. How many 
Woman Polio* Officers in your dis
trict?

SHRIMATI SUSHMANATH: None.

SHRI S. W. DHABE: Do you tfiink 
Woman Police Officer would be help
ful in investigation.

SHRIMATI SUSHMANATH; Yes, 
they will be helpful.

SHRI S. W. DHABE; What do you 
think about the Woman Social Orga
nisation, if associated with the work 
of investigation. Will it be helpful?

SHRIMATI SUSHMANATH: I do 
tiot know to wha* extent it will help 
but they should be tried.

SHRI S. W. DHABE: Some catego
ries are mentioned under Section 
376(A) like police officers, public ser
vant Supdt or Manager of the jail 
and the hospital There sre certafti

other categories like landlords or 
employees in the private industry, 
taking advantage of their position. 
Will you like to include these type of 
persons?

SHRIMATI SUSHMANATH: 1 do
not think so.

SHRI R  K. MHALGI: Under Sec
tion 376(1) (b) there are Persons in 
authority fcamely policy officer, Jailor, 
remand home officers etc. So you feel 
that all these persons should be there 
Or Only the police or jail officers 
should be there?

SHRIMATI SUSHMANATH: AH ths 
persons mentioned in the provirttos 
should be retained.

SHRI S. W. DHABE*. Presumption 
should be drawn. If you will read 
clause (e) this is about pregnancy. 
Do you think if should be included in 
111(A) or not?

SHRIMATI SUSHMANATH: I don’t 
think so. It has been excluded.

MR. CHAIRMAN; ThAik you.

SHRI R. S. L  YADAV: I generally 
agree with the provisions of the Bill. 
But there should be some provisions 
regarding concession to the victim. 
This should be in some proportion. 
Compensation should be more. Next, 
there Is clause 376(2), it is given that 
‘whoever-being a police officer, being 
a public servant, being the superinten- I 
dent or manager of the jail or being ’v 
on the staff of thte hospital may not 
like this. Actually, there was no need 
of long section like this. Whoever 
being a public servant commits rape it 
will cover all. If any public servant 
commits an offence of rape he should 
be punished more regoroualy.

MR. CHAIRMAN: You kindly refer 
the definition givefti under Section 21 
of the IP.C., the term ‘public servant’ 
has already been defined. Only few 
cases where women are available.
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SHRI B. & V. Y A D A V ; Ubdor m l-  
gation Department lady Rajfcg are em
ployed end they ere' uaad by m ale 
rajas in  Chhattsgarh but o o  oim pi^w t 
In D istrict Bilaspur. They are h ot 
covered under' this law .

f
MR. CHAIRMAN; Your view* are 

noted.

SHRI R. S. I* Y A D A V : Next, I 
w ould like to subm it that there should 
not be lim it o f seven years punish
m ent I f judge feels toeceseary then 
the punishment off 1 year, 2 years, or
3 yea n  if  sufficient Jn case Pub
lic  servant, second category o f the 
people, there should be ft years lim it 
but tiot in all the cases.

MR. CHAIRMAN; Judge can reduce.

SHRI R. S. U YAD AV ; i f  there ii  
minimum limit say psychologically on 

^ h e  judges* mind he should not award 
less punishment.

MR. CHAIRMAN: The commcto feel
ing is that the courts are not properly 
exercising the power of discretion 
given under I.P.C. and Cr. P.C. so 
why toot Parliament should make 
some provision of deterrent punish
ment.

SHRI R .S .L . YADAV; In that case, 
there will be more acquittals. Because 
judges will give le*s punishment. Rape 
by hnsbrtid under previous section of 
the LP.C. these was some difference 
of quantum of punishment by rape 

^of other people. I don’t think there 
is any difference in this amendment.
In Chhatisgarh, Sir, normally girls’ age 
of puberty is li  years and normally 
child marriage is in practice, this 
social custom we cannot stop it. Be
fore the age of 15 they become the 
mother of two or three children. So 
we have to look into the social custom of the people. So, my proposal is 
that the age of rape against wife must 
be about 13 years.

V SHRl HUKUMDBO NARAlN YA- 
^>AV: it is too much in Bihar also.

SHRI R .3 .L  YADAV: The question 
of presumption under Section 111(A), 
I will tell you three cases of my dis
trict Bilaapur. I came tram Bilaspur 
just, 16 dayB beck tihly. There was a 
lot of hue and cry about rape by 
policemen In the paper. So one day 
on receiving massage, four ladies f*ve 
it that they are raped by policemen 
& the night. But, Sir, this is not so. 
The fact of the case is this that these 
ladies were connected with dacoits 
In search at the dacoits, policeman 
went there to make an enquiry. The 
police party searched the houses be* 
fore the SarpSbch of village. It was 
known that Sarpanch was also Involv
ed with them and on his investigation 
We received the **lse *oport Actual
ly the ladies were not raped by the 
police party.

SHRI R. K. MHALGI; Here, ladies 
say that we hav* been r*P4tl in the 
police station.

SHRl R. & L. YADAV; Raped by 
the policemen ih the village but not 
at police station.

SHRI AMARPROSAD CHAKRA
BORTY. What is the percentage of 
such rape cases in Bilaapur district 
for the last thre* yesrs by all Includ
ing police officers?

SHRI R. S. L. YADAV; About SO 
to 40 percent Per y**r-

SHRI AMARPROSAD CHAKRA
BORTY; 606 cases in and rape 
by the police 4 cases are registered.

SHRI R. S. L. YADAV: I am
S.P. since 1072, that was the first case 
against the police and that was too 
false.

, MR. CHAIRMAN: Members want 
i to know whether it was false case or
* not?r

SHRI R. S. L. YADAV; It wa« a 
f false case.
I SHRI AMARPROSAD CH AKRA- 
| BORTY; Regarding Section 111 (A ) 
•..you have not given your opinion?
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SHRI R. 8 . L. YAD AV: I am 

•gainst this provision.

SHRI B. IBRAHIM: » »  your district 
how many cases o f rape have been 
reported so far?

SHRI R. a  L. Y AD AV ; N il fo r  the 
last 12 yearn

MR. CHAIRMAN: A ccording to  you 
there are no caw s o f rape in  your 
district?

SHRI R. S. L. Y A D A V ; No.

SHRl BAPUSAHEB PARULEKAR: 
K indly, refer to sub clause o f sub
section (2) atod just say whether that 
would suffice in the case. That w ould 
cover (a ) to (d ) and w e are keeping 
(e ) and ( i )  also so all this w ill he 
covered.

SHRI R. a  L . Y A D A V : Y e» Sir.

SHRI BAPUSAHEB PARULEKAR: 
Don’t you think that by retailin g this 
provision police force  w ould not b* 
dem oralised?

SHRI R. a  L. Y A D A V : It may de
m oralise by retaining.

SHRI BAPUSAHEB PARULEKAR: 
Kindly consider this also that when 
a police officer in his custody seduces 
w ith an intention for intercourse with
out consent then this seduction is 

onade punishable. W ill it be a rape?

SHRI R. S. L  Y AD AV : Seduction 
la not intercourse so it is not rap*. 
Only intercourse is punishable.

SHRI S. W . DHABE: Have you any 
wom an police officer.

SHRI R . S . L  Y AD AV : Three Head 
Constables out o f 2200 policem en and 
one sub-inspector out o f 150.

SHRI S . W . DHABE: B y appoint
ing m ore lady police officers w ill it 
•ot holp in  investigation?

SHRI R . S. L . Y AD AV ; Yes Sir.

SHRI a  W . DHABE; You have said 
regarding Secticfti 376(2) that the 
w ord ‘public servant’ must be used i»  
a very w ide sense. It means you are 
in favour o f deleting sub clauses (a ), 
(b ) ,  (c) ahd (d) and so on. You are 
in favour to cover all types o f suck 
clauses under th* term  ‘public ser
vant’.

SHRI R. a  L. Y AD AV ; Y *  air.

SHRI S. W. DHABE: I f there !• «ay 
m isconduct o f the policem en, is there 
stay procedure under the police m as- 
nual fo r  taking action against him?

SHRI R. a  L . Y AD AV ; Yes, it la.

SHRI S. W . DHABE; W ell, I would 
like to know if any section is created, 
how the police w ill be dem oralised?

SHRl R. S. L. Y A D A V : Dem oralise- 
ticta, under Section 370(2) penal sec
tion has been construed for police 
officers but not fo r other public ser
van t

SHRI a  W . DHABE; Do you think 
that the presumption should toot be 
there if  the offence is comm itted. 
police custody under Section 111(A), 
w ill it apply fo r  presum ption or not?

SHRI R. a  L. Y A D A V ; I am toot to 
favour o f presumption.

SHRI S. W. DHABE: A bout thr 
child rape, there are many cases below 
the age o f 13. D o you think deterrent 
punishment should be given?

SHRI R. a  L. Y A D A V : Actually 
this should be left the discretion 
o f judges in the case o f child rape.

SHRI R. K . M HALGI: It appesw  
that you are against the roln U iW  
punishment?

SHRI R. S. L. Y AD AV ; Yes » .  •
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SHRI R. N. YAIDYA: Sir, flrat of 
"all I will invite your attention to the 
object and reasons of this bill, 
wherein it is said.—

(4) the prosecutrix should be pro* 
tected from the glare of embaras- 
aing publicity../9
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Now, Sir, I will draw your attention 
to the Explanation of the proposed 
flection 228(A):

The printing or publication of 
the judgment of any High Court or 
the Supreme Court does not amount 
to an offence within the meaning 
of this section.

Sir, a case is tried in the court of 
Seaaions Judge. Judgment is given. 
Newspaper voluntarily does not pub- 
Dih the judgement, then an appeal is 
filed in the High Court and then the 
publisher entirely publishes the whole 
texts giving name etc. Does this com
mittee not think that the mischief has 
teen done? Therefore, I would sug
gest that in place of giving complete 

hvotoiUon to the publication of the 
iMgemeni a limited clause should be

there. I would frame this clause like 
this “The printing or publication of 
the judgement of a High Court or Supu 
reme Court in a law journal or any 
book used by legal profession or stu
dents of law does not amount etc.

In the Section 375, I would re
quest that in the Exception, this limi
tation of the age should be removed 
totally. There are two reasons for 
removing it. Witness who gave evi
dence before me has pointed out that 
in the previous law there was some 
relaxation in the matter of punish
ment for the intercourse with a wife 
between the age of 12—15. Sir, I would 
like to draw your attention to the fact 
that this offence was then noncognis- 
able but today we have made it cog
nizable. Therefore, under the previous 
law unless the wife complained the 
police could not interfere in the family 
life, but today, the offence is cognis
able and therefore if a wife below the 
age of 15 becomes pregnant by her 
husband and some policewala takes 
its cognizance, her life is ruined. So, 
I would request you kindly to remove 
this clause under fifteen years of age.

Then, I come to section 376(2)
(A ):—

(a) being a police officer, com
mits rape in the local area to which 
he is appointed, or in any police 
station whether or not, situated la 
such local area.

My submission is that a poor lady 
does not go to enquire whether the 
policemen is from local area or from 
out side. He is a policeman, not acorn- 
mon man. So when a policeman in 
uniform and not in civil dresa, com
mits a rape, whether In local area, 
or outside them in both the cases he 
should be equally punishable.

In regard to (b) I fail to under
stand what is the meaning of *in bis 
custody* in the clause. If s public 
servant takes advantage of his official 
position and commits rape on a 

woman in his custody as such public
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servant or in the custody or a public 
servant subordinate to him. I think 
these words in his custody should be 
omitted*

Then Sir, the definition ol 
hospital has been given under Section 
376 (C) but the word hospital occures 
in 376(2) (d) as well. So, this defini
tion should be given under S76 and 
not 376(C). This is a minor drafting 
mistake.

Then, Sir, I again request you 
kindly to consider what was the 
need for the Bill? The need for the 
Bill was because in a number of cases 
accused were going be free or award
ed very little punishment. There is 
nothing in this Bill to protect the 
honour of the girls from the cross 
examination in the court. So, Sir, I 
request that the committee may 
kindly consider these points. I am 
suggesting, firstly, that the statement 
of a ladies should be recorded by her 
in her own handwriting, and present
ed to the court. She should not be 
asked to state orally. If she is illete- 
rate, the case is different. Sir, I would 
request that some procedures and 
methods should be evolved so that we 
may really do good to these ladies. 
The Bill is itself will not be good. 
That is all.

SHRI AMARPROSAD CHAKRA- 
BORTY: The only statement if she 
can write and if she files the state
ment in the court of law then how 
the medical examination would come 
up?

SHRI R. N. VAIDYA: I have not 
said that there should not be medical 
examination.

SHRI AMARPROSAD CHAKRA- 
BORTY: How the accused may be 
punished in the present system of law, 
because you know there are some pro
visions of law that how accused be 
punished and what procedure should 
be followed by the court. Do you 
suggest that only on an application 
before the court, court will presume?

SHRI R. N. VAIDYA: Let me ex
plain again. In the case of poor women

they can easily tell in the court what 
happened with them. In the case of 
middle class ladies instead of making 
a statement in the court, they should 
be allowed to give their statement in 
writing.

SHRI AMARPROSAD CHAKRA- 
BORTY: Then, if I follow you. After 
taking all the legal procedures laid 
down by the Cr. P. C. I.PC. then court 
will decide whether the accused should 
be punished or not. But in that case 
there will .be no presumption?

SHRI R. N. VAIDYA: Presumption 
is already there. *

SHRI BAPUSAHEB PARULAKAR: 
Coming to 228(A), I freely agree 
Even accepting your suggestion, judge* 
ment of the sessions court would be 
published in the case of law journal 
as well as in the papers the name of 
the prosecutrix and the accused 
should be there or not? Or it should 
be published without publishing the 
name?

SHRI R. N. VAIDYA: Even if you 
publish the name of prosecutor 
I have no objection. But if you can 
publish in the news papers that a 
Harijan girl of village such and such 
is raped by a Dhobi and the name not 
given, the identity of the victim cari 
be known.

SHRI BAPUSAHEB PARULAKAR: 
You said that this intended legislation 
is not sufficient and will not serve the 
purpose for stopping offences. You 
suggested some means that there 
should be a lady judge, a lady ad- 
vorate and there should be females In 
the courts room so that a girl will be 
free to make statement. By making 
these suggestions do you think that 
the position will improve?

SHRI R. N. VAIDYA: The problem 
can be solved only by waking the 
law more stringent

SHRl S. W. DHABE: I^would like to 
know from you about the stringent 
punishment for the police officer. In 
the same way are you of the opinions 
that the big land lords and their am -/



143
player* in the village* and' in
dustries they take advantages of 

■ their position* and they harass their 
f woman employees whether they 

should also be dealt with stringent 
punishment?

SHRI R. N. VAIDYA: 1 would
like that the employers should be 
covered, but not the land lords.

SHRI VUYA SINGH: I read the 
amendments and I have nothing to 
add, except that other public servants, 
other then the police officers em
ployees of the hospitals jail Supdt 
etc( should also be* covered under 
Section 376(2). That is all.

SHRI B. S. ACHARYA: I totally 
agree with the proposed Bill but I 
would like to request if the committee 
may agree with my vices that where 
victim women have been categorised 

tin  clause (c) of Section 376(2). In 
the same way if we can categorise 
the position of such victims those who 
are deaf, dumb and infirm the accus
ed must be given deterrent punish
ment. z

MR. CHAIRMAN: kindly introduce 
yourself to the committee.

PROF. HEERESH CHANDRA: I am 
Prof. Heeresh. I am Director of Medi- 
oo-legal, Madhya Pradesh Government 
and Professor of Forensic Medicine. By 

[ chance, in the Home Department I 
l^ame to know of this, meeting today. 
It was suggested that I will be help
ful to give some assistance whatever 
you need from me, I do not know very 
much of law. I know very, much of 
what complications, the rape exami
nation creates.

MR. CHAIRMAN: Say, what you 
want to say.

PROF. HEERESH CHANDRA; De
finition under Section 375 defines 
H^ial offence of rape. Not during 
otocrocs of examination all medical 
P^Ple will revolve around the word 
z*pe substituted as sexul assault pro

bably will cover a bigger area. Pene
tration constitutes rape but the law 
does not define what is penetration. 
Sir, Hari Singh Gaur has clarified in 
LP.C. What is penetration? It says 
that there may be an attempt to pene
trate. What is penetration it is given 
on page 2940 of the book.

For ascertaining whether tape is 
committed or not, first of all clinical 
history is necessary. When she being 
given a chance to state more fact 
within 24 hours she should be exa
mined. Clinical history should be 
recorded immediately then only the 
story will absolutely correct

MR. CHAIRMAN: One interruption,
when you are a > Prof. of forensic 
Medicine you mus have conuucted 
postmortum also?

PROF. HEERESH CHANDRA Yes.

MR. CHAIRMAN: Just you said 
that the clinical history is more im
portant. If this clinical history is more 
important in your viewv do you think 
the examination of the private part is 
not necessary?

PROF. HEERESH CHANDRA: Se
condly, the examination of private 
parts is also necessary. If anybody 
tries aginst her will, certainly there 
will be some injuries on her, her 
bangles will go into pieces. These 
types of injuries are more common. '

MR. CHAIRMAN: I want to know 
from you, when penetration Is suffi
cient so far as rape is concerned 
Does it constitute offence? To what 
extent penetration is sufficient. I want 
to know what are the marks left by 
simple penetration if any resistance 
ie there?

PROF. HEERESH CHANDRA: Un
der the law to touch the valva i* 
penetration. *

MR. CHAIRMAN; I am asking you 
a simple question about penetration. 

What are the marks left in?
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PROF. HEERESH CHANDRA: This 

will depend upon the condition of 
vagina, I feel that the law is liberal 
in the rape case*.

SHRI AMARPROSAD CHAKRA- 
BOKTY: Penetration can amount
rapture of vagina?

PROF. HEERESH CHANDRA; Not 
necessary.

SHRI AMARPROSAD ffcHAKRA- 
BORTY. As an expert opinion, the 
rapture of hymen will be there?

PROF. HEERESH CHANDRA No, I 
find that most cases are of willingness 
Violant opposition is there. Bengles 
are very important. I would like to 
suggesl that somewhere there should 
be a provision that the examination of 
the accused should be without any 
delay. Formality and law should not 
come In between the examination of 
the *vitim and the accilsed. It should

be as early as possible because it is a 
dying evidence.

SHRI AMARPROSAD CHAKRA- 
BORTY: These rapes cases are on 
decreased or on increased?

PROF. HEERESH CHANDRA: I 
deal with only referred cases. But 
rapes are there. I would like to sug
gest that senior persons to examine a 
female case in the hospital should be 
there, and that too they must have 10 
years standing because what tendency 
I have seen in periphery it creates 
problems. This point should be kept 
in mind while fraftiing the legislation. 
There should be two doctors at a time 
so that there will no difference of 
opinion. It is a factual data and two 
are necessary because we have ob
served in l>urns cases, it had helped us.

MR. C7IAIRMAN: Thank you for 
the enlightenment.

The Committee then adjourned.
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Spokesmen

1. Shri A. D. Tated, Secretary. Law 
and Judiciary Department.

Z Shri P. G. Salve, Secretary, 
Home Department.

3. Shri S. K. Chaturvedi, Inspec
tor General of Police.
(The witnesses were called vn and 
they took their seats)

MR. CHAIRMAN; Before w© pro
ceed, may I draw your attention to 
Direction 53 of the Directions by 
the Speaker which reads as follows:—

56. Where witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it dear 

. to the witnesses that their evidence 
I shall be treated a« public and is

liable to be published, unless they 
specifically desire that all or any 
part of the evidence given by them 
is to be treated as confidential. It 
shall however, be explained to the 
witnesses that even though they 
might desire their evidence to be 
treated as confidential such evidence 
is liablb to ibe made avalable to the 
Members of Parliament.

What do you want 
Bill?

to say on the

. SHRI A. D. TAXED: In section 375. 
Secondly, the words ‘without her 
free voluntary consent’ have been 
added to qualify it. In Section 90 
of the IPC it has been explained as 
to what is consent and what is not 
consent. If it is there, then this has no 
value. Therefore, it is unnecessary. The

4
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Th« same thing applies to clause 
Thirdly also. If the tady is having a 
child and Hie person* threatens her 
that he will cause injury to her child 
and thus her consent is obtained, in 
that case, he purpose of the Act will 
be defeated. So, I think the wording 
should be ‘either to herself or to any 
person she is related/ About Fourth
ly, I have nothing to say. Fifthly ie 
already there in Section 90 of the IFC. 
If you feel that Section 90 
covers this thing, then it will be re
dundant. Sixthly is also redundant 
because of Section 90. If the Com
mittee wants to put it then the words 
‘by him* should not be there because 
in Section 90 therfe words are not 
there.

ME. CHAIRMAN: Do you want the 
words t̂hrough other person’ or do 
you want to eliminate the words lay 
him*?

SHRI A, D. TATED: ‘By him* should 
Y6e eliminated. Section SO is about 

consent. It does not say ‘whosoever 
may administer’.

MR. CHAIRMAN: It may be either 
by him or through some agent.

SHRI A. D. TATED: Yes, Sir. If the 
oonsent is given by a person who 
from unsoundness of mind or intoxi
cation is unable to understand the 
nature and consequences of that to 
which he gives his consent.

MR. CHAIRMAN: Intoxication is 
ialready covered there. "Other sub
Stances” not covered itfhder Section 

90. Would you like to have it or not?

SHRI A. D. TATED: Consent al
ways implies that man in a position to 
understand things. If the man is not in 
a position to understand, it is no con
sent Consent is always free and 
voluntary.

MR. CHAIRMAN: One is normal 
condition of the state of mind and 
another is her mind is not working 
because of “some substances^ Would 

like Jo retain “some substances'* 
orinot?

SHRI A. D. TATED: “By him or any 
other person” should be deleted. By 
adding “by him" we *re helping the 
w  tim.

She has taken liquor. It was not ad
ministered by the accused. It should, 
therefore, not be there.

Explanation 2.—

“A woman living separately from 
her husband under a decree of judi
cial separation shall be deemed not 
to be his wife for the purpose of 
this eection,”

Normally the idea is that in these 
two years there should be an oppor
tunity for them to unite,

MR. CHAIRMAN: That if provided 
in the Marriage Act itself. ‘Every 
effort should be made for recondlia- 
tkm’*

SHRI A. D. TATED: If w t  k e e p  
these things then lives can be ruin
ed. The husband thinks that she ie 
hie wife. He may have intercourse 
with her. These two years have been 
given for reconciliation.

MR. CHAIRMAN: She waits for
these two years to get divorce. The 
only intention is to file an application 
for divorce. Can the hudband try for 
sexual intercourse? Do you want that 
it should be deleted?

SHRI A. D. TATED: Yes, Sir. It 
should not be on par with rape. In 
rape the main idea is the lady who 
is not his wife or somebody else or a 
vixgin, if she is ravished, her life be
comes miserable. She is looked down 
upon by the society. After rape her 
prestige goes down and it becomes 
difficult for her to live in society. 
Punishment fa awarded for ravishing 
the lady. The case of this lady Is that 
she has been separated from her 
husband. If sexual intercourse ie 
committed, she will not be subject to 
that ignominy. It should not b#
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equated with rape. If we do so, the 
provision of reconciliation will be re
tarded. it should be some other 
offertce. He tries to have intercourse 
after applying force. She can always 
complain and that complaint will be 
treated as ‘viol&ce’. This provision is 
likely to lead to some undesirable 
things.

If the sexual offence is committed 
by a man with his own wife, the wife 
being under fifteen years of age..

It should be sexual offence. For
merly, there was a provision accord
ing to which for anyone committing 
rape on a girl who is ten years or 
more but below fifteen years of age, 
some lesser punishment was prescrib
ed.

Here too, you may think 0f lesser 
punishment if one rapes a girl who is 
thirteen or fourteen years of age but 
ahe has not completed fifteen years of 
a,ge. Since under the Child Marriage 
Restraint Act, theifc cannot be a valid 
marriage, the game punishment as is 
awarded to a rapist should not be 
given to a person who has dome a 
sexual intercourse, with a girl who has 
not completed fifteen years of age but 
who has been wedded tQ him.

Between the *ge of thirteen and 
fifteen years of that girl, if such a 
situation arises, we must reduce this 
punishment. .

MR. CHAIRMAN: According to the 
customs, marriages take place even' at 
the age of fifteen ang there may also 
be a child to that .girl. You must also 
understand the situation in which we 
are placed. Would you like to reduce 
the age Of sixteen occurring in Section 
375, seventh description in view of the 
rise in the marriage age to 18 years?

Even) if the marriage takes place 
under sixteen years of age, still, there 
is a possibility of the girl's filing a 
complaint that she has not given her 
consent for the sexual intercourse. 
D ia l is why the provision is made

that a man is said to commit "rape' 
with or without her consent, when she 
is under sixteen years of age. Would 
you still like to reduce it to fourteen 
or thirteen years?

SHRI A. D. TATED: It may remain 
as such. According to me, fourteen 
will be better. We know that even at 
the age of fourteen there are cases of 
sexual intercourse having been done 
by a man.

MR. CHAIRMAN: I think you
would have served as a sessions and 
district judge.

SHRI A. D. TATED: Yes, Sir.
MR. CHAIRMAN; Then tell us 

whether you have come across instan
ces where you had a chance to try the 
cases of sexual offence involving hus
bands. ^

SHRi A. D. TATED: I did not come 
across a single case of thi8 type. ,

i
SHRI AMARPROSAD CHAKRA- 

BORTY: jn the tropical countryf the
puberty starts at a much earlier age.

SHRI A. D. TATED: That is so.

Now, coming to Sec. 228A(1)—a
new section* to IPC which is sought to 
be inserted by the amending Bill—it 
is all right. The name of the lady 
who has been ravished should not be 
published. The only objection is to the 
change in the burden of proof. Al
ready provisions exist. There may be . 
exceptions also. In case of rapes, 
shifting the burden of proof on the 
accused that the sexual act was done 
with her consent becomes a very diffi
cult affair, i have tried rape case*. 
There were cases where young ladies 
were led away but they never thought 
of a man of the age of fifty or forty- 
five committinig rapes on them. Such 
things do happen and it becomes diffi
cult for the prosecution to prove thst 
it was done without her consent. And 
so, the benefit of doubt is given to the 
accused. The burden of proof i# nft'
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exactly shifted. It la shifted only on 
a presumption. The circumstances do 
indicate that the same thing will 
happen in such case* But, for the 
present, the benefit of doubt is given 
to the accused since the prosecution 
is unable to prove beyond reasonable 
doubt that the sexual intercourse was 
done without her consent. Though 
it would be fraught with some 
danger, yet, at the same time, looking 
to the circumstances, in many rape 
cases where the prosecution is un
able to prove beyond reasonable 
doubt that the act was done with her 
consent, 3uch a shifting of burden of 
proof may only help in bringing the 
offenders to book.

MR. CHAIRMAN: You are aware 
of Section 111A. The provision is 
only in respect of offences where 

^officers have been involved, more so, 
" the police. There are suggestions 

from the Police Department that the 
morale Of the police officer  ̂ will be 
affected. What have you to say to 
this? The presumption is in respect of 
cases where persons inf authority have 
been involved. In such circumstan
ces, a case has be*n made against the 
police officer to take revenge against 
him. Then the burden of proof is a 
difficult affair. Do you e*Pcct that 
the policy officers will discharge their 
official duties in a proper way?

SHRI A. D. TATED: That is true, 
Th ire are some advantages as well as 
some disadvantages. We have to 
balahce them. While doing so, it is 
difficult for the prosecution to prove 
that sexual intercourse was done 
without her consent. To prove it 
is an uphill task. Further, if a false 
charge is made against th  ̂ officer, 
the burden to prove it i9 on the pro
secution. It can easily be rebutted. 
The burden1 of proof on the accused 
is never as heavy as that in the pro- 

\ secution. Therefore, though the 
vurden is cast on him, it can easily 

rebutted. That is all that i  have 
*o a V -

MR. CHAIRMAN: Kindly listen to 
the Members. They will put tome 
questions to you seeking gome clarifi
cations.

SHRI BAPUSAHEB PARULEKAR: 
We have three witnesses in this 
session. We can1 to  * Utt]e glow. You
started by saying that under the
Sharda Act, the marriageable age i* 
eighteen years for the girls. You
know that this enactment will be 
applicable not only to the Hindus but 
also to other communities. As far as 
Mohammadan Law is concerned, the 
marriageable age is the puberty period. 
We heard in Bhopal that the puberty 
age is between 12 and 13. If the
marriage takes place in this period, 
then that marriage is completely 
valid. If the intercourse takes place, 
then the offence to cognisable. Don’t 
you think that tf the boy is punished 
for this offence, then the entire mar
riage is disturbed? The reasoning 
which you gave was that eighteen 
being the marriageable age applicable 
to the Hindus, don’t you think that 
injustice will be done to the other 
communities where the marriage is 
perfectly legal when the girl is 
twelve years of age? Do you 4*111 be
lieve that this should be retained 
exclusively for the Hindus? p> that 
case, don’t you think, you will be 
destroying all the marriages? When it 
is a cognizable offence, anybody may 
go and make a complaint to the 
polioe. And the police will hive to 
take cognisance of It. So taking this 
fact into consideration—leave aside the 
marriageable age is IS tor the girls 
under the Hindu Marriage Act—do 
you still think that th% should be 
retained?

SHRI A. D. TATED: I think the 
provision 'under sixteen years of age’ 
could be changed *nd the age could 
still be reduced. If at all you want 
to inflict the punishment, it *bould 
be a minor punishment. Here, after 
all, she is a legally wedded wife.
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SHRl BAPUSAHEB PARULEKAR: 

Do you still believe that for this 
offence, the husband is to be con
victed?

According to you, if the age is 
reduced, the punishment should be 
very light, js that your contention?

SHRj A. D  TATED: During my
tenure of 12 years as Sessions Judge, 
I have not come across any case 
this.

SHRI BAPUSAHEB PARULEKAR: 
Will you please tell ys what is the 
percentage Of acquittal as also con
viction when you dealt with guch 
cases during your tenure?

SHRI A, D. TATED: I think acquit
tal is more and according to me it 
might be about 70 per cent or even 
more.

SHRI BAPUSAHEB PARULEKAR: 
What is the reason for that?

SHRI A. D. TATED: First of all, 
investigation is not prompt. Accord
ing to me, if we have prompt investi
gation, there is no necessity of 
changing the law. The first thing is 
that the victim should ,be immediately 
examined. The accused should be 
arrested immediately and examined. 
All the clothe* worn by the accused 
should be seized and examined. What 
I found many cases is that the 
clothes are immediately removed or 
washed an<j in *uch cases the courts 
find it very difficult t0 get evidence.

SHRI BAPUSAHEB PARULEKAR: 
How, a case for divorce is pending 
in the court of law. During the 
pendency of decree for divorce, when 
there is the judicial separation, even 
without consent if sexual intercourse 
takes place, do you think that it 
should be treated *s rape?

SHRI A. D. TATED: There is a 
period of two years and although the 
decree for separation remains ho party 
can apply for dissolution of marriage

before two yeas period. As soon as 
the dissolution of marriage period is 
ended, if sexual intercourse takes 
place, it may be taken as ra£e. But 
during that period, even without the 
consent of the party if sexual -inter
course takes place, it should not be 
treated as rape.

SHRI BAPUSAHEB PARULEKAR: 
According to you, without the
consent 0f the party# if there is an
intercourse during the two years'
period, that should amount to rape. 
Would definition of consent given in 
section 90 would apply to such a 
case. I hope you know the recent 
Mathura case.

SHRI A. D. TATED. I am sup
porting that case It is a very
unfortunate case. I do not agree with, 
what hag been stated in the Supreme 
Court judgement because I know how 
the authorities were against that lady. > 
The evidence was taken in the High 
Cfcurt. The High Court directed the 
authorities to take evidence. The 
medical officers were not prepared to 
give evidence and even the Sessions 
Judge could not record the evidence.

SHRI BAPUSAHEB PARULEKAR: 
In the rural areas, the women sub
mit because of economic necessity. 
The consent is free any there i* 
voluntary consent because of poverty.

SHRI A. D. TATED: I am coming 
from a rural area. I have had occa- ‘ 
sions to move the village area. I 
may say that in villages, lfedies value 
their chastity more.. In the villages 
people do not dare touch th© ladies.

SHRI BAPUSAHEB PARULEKAR: 
Take the case of a rural woman who 
is a widow with two or three kids. 
She ha8 t0 maintain them. There i* 
no mortey with her. She serves with 
a landlord. Taking advantage of her 
helplessness, the landlord commits 
rape and she submits willingly. Here 
the consent is given but it is giv<zn 
because of her helplessness. Do y£u 

not think that this should be covered?
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SHRI A. IX TATED: It is very diffi

cult to cover such type of cases. The 
esses which I have come across are 
laid «way cases.

SHKI BAPUSAHEB PARULEKAH: 
About Thirdly, you said that this does 
not cover her kids or any of her near 
relations. But if you read Section 503̂  
th  ̂ words ‘injury to anyone in" 
whom the person is interested* are 
mentioned. And therefore it is not 
necessary to mention these details 
in this Section. Do you agree with 
this?

SHRi A. D. TATED: I agree.
SHRI BABUSAHEB PARULEKAR: 

You may be knowing cases of police 
atrocities in Narayanpur an<j gang 
rape in’ Belchi. These have come UP 
only due to the publicity given by the 
press. Otherwise, these cases would 
not have come to the notice of the 

■v public because very high-ups were
' involved in them. So to that extent,

come arrangement should be made 
and thi9 blanket ban on the press
would be safeguarding the rapists and
not the victims.

SHRI A. D. TATED: Since it affects 
her prestige and mars her future life, 
blanket ban on press is necessary.

SHRI BAPUSAHEB PARULEKAR: 
You have instances of Ranga and 
Billa. When the victim dies, do you 
mean to say that it should still not be 
published? *

SHRI A. D. TATED: If that lady
is not there, then exception can be 
made. -  > j

SHRI BAPUSAHEB PARULEKAR: 
It fa likely that sometimes false accu
sations are made. A man gets deter
rent punishment. Do you not think 
that in false cases the woman should 
also be given1 severe punishment?

SHRj A. D- TATED: We should
provide for severe punishment.

\ s H R i  BAPUSAHEB PABUI2SKAR: 
Serious offences are covered under 
Section 376 A, B and C. But the Bill

maktfe a provision that ih# case ^ 1 4  
not be tried by a sessinns judge but by 
a first class magistrate. What is your 
opinion about that?

A. D. TATED: I think it should be
tried by a session  ̂ judge.

SHRi BAPUSAHEB PARUUGKAX: 
Do you not think that in Section 
376(2) all public servants should be 
included and the definition of ‘pub* 
lie servants* should be e&l&r<ged so as 
to include elected representatives i* 
the term "public servants'.

SHRI A. D. TATED: I agree.

4 SHRIMATi GEETA MUKHERJEE: 
About the question of judicial sepa
ration I do agree that at the tim « o f ‘ 
judicial separation? there fhould b » a 
provision yor reconciliation, i f  such 
a situation arises and inter-course 
takes place, you think that would help 
reconciliation. I would say the other 
way round. In thia particular BUI 
care hag been taken to gee that either 
of the party should not act in  a way 
w hich is prejudicial to h is/her future 
relations. Keeping that Idea in mind 
don’t you  think retention o f this clause 
w ill help the lady?

SK R i A . D. TATED: I f  We retain 
this, then reconciliation becom es diffi
cult. Am soon as she says that It was 
w ithout her consent, it wOl he *  dMI- 
cult proposition.

Rape 1* considered to  he a serious 
offence because it involves the p n e- 
tige o f the lady, it  creates such a 
atm osphere for her that she is unable 
to  n a n y . For a m arried lady that 
ignom iny w ill not be there.

SHRIMATI GEETA MUKHERJEE: 
The prestige is not the only thin?

SHRI A. D. TATED; It 1* alto one 
o f the things That is w hy w e think 
rape is * 9  offence. Sexual Intercourse 
Is a biological necessity. After rape 
the are looked down upon by
the society, in  order to  preserve the



honour o* the lady and to *ee that 
wueh things do not occur we are tak
ing aeriouj view of the matter.

SHRIMATI GEETA MUKHERJEE:
Do we understand that you do not 
want it to be in this particular Act?

SHRl A. D. TATED: It should not 
amount to rape.

SHRIMATI GEETA MUKHERJEE:
Do you also agree that economic 
necessity also makes them to submit?
If we add the word ‘economic induce
ment’ after ‘injury*, doe* it cover 
aome Of the field?

SHRI A. D. TATE D : I doubt.

SHRIMATI GEETA MUKHERJEE:
Do you not feel that somehow or the 
other the Section should take care 
of that kind of thing?

SHRl A. D. TATED: That can be 
thought of.

SHRIMATI GEETA MUKHERJEE:
I am glad that you agree to the re
tention of 111A. I think you appreciate 
that there may be falae accusations. I 
am not very clear whether this false 
accusation will be again used 4* a 
weapon.

SHRl A. D. TATED; There could 
be cases of false accusation. But what 
I say is that 9uch cases are unearthed 
by crosa examination.

SHRi BAPUSAHEB PARULEKAR: 
She wants to convey that woman1 
should also be told that she would 
also go to jail for false accusation.

SHRI A. D. TATED: You will have 
to prove that it was maliciously done. 
Damages can also be claimed. It will 

t° be proved that the allegation 
was false and malicious. Then action 
can be taken1, otherwise not.

SHRIMATI GEETA MUKHERJEE: 
128A. It will be counter productive.
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Have you thought over |t «  to what 
protection can be granted? This 
covers not only the name of the wo
man but jalso indirect 
The press will be liable to prosecution. 
Do you think that it should not be 
that much comprehensive? Even in
direct access for the identity of the 
woman would ,be punishable. How can 
that be covered?

SHRI A. D. TATED: indirect iden
tification will be theret if the case is 
reported to the press. Suppose it i* 
given in the press that Zamindar’* 
daughter has been ravished by such 
and such a person... One who wants 
to probe or enquire into the matter 
will certainly do that. But, the gene
ral public will not be able *° kJtow 
that. There is a bar on the press to 
publish the rape victim’s name. That 
is why x say, for such people, the 
press acts aB a very good deterrent. 
Therefore, I say that publication 
should be allowed. But as far as the 
name of the victim is concerned, the 
name should be excluded. Identifica
tion will be easy tor those who want 
to probe into the matter. But, moat 
of them are always interested itf 
knowing the name the lady involv
ed.

SHRI B. IBRAHIM: Please see
page 3 of the Bill. After 376(2) (a) 
and (b), there are some suggestions 
to add a new clause to include charit
able and educational institutions such 
as mutts, ashrams and dharmashalas 
and the like. What is your opinion 
about their inclusion? 1

SHRI A. D. TATED. I would say 
that everybody who is a dominant 
position to take advantage of his 
position should also be covered 
by this section. In my opinion, aU 
those who are in a position to take 
advantage of their position to com
mit this offence of a grave nature 
should also be covered by this provi
sion. Though there are mutts or other 
institutions, they may exercise their

)
t
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econom ic pressure on the em ployees 
by  taking advantage o l their position 
in those institutions.

SHRI B. IBRAHIM: So, you are in 
favour of including them.

SHRI A. D. TATED: Yes, Sir,

SHRI B. IBRAHIM: Kindly see
Clause 111 A. There the wordings 
are—*the Court shall presume*. Some 
witnesses said that in place of 'shall* 
the word should be ‘may*.

SHRI A. D, TATED: The word
‘shall' sometimes in the context always 
means 'may* and ‘may* sometimes 
means in the context ‘shall* also. The 
retention of the word <shall* here will 
be much better. The intention here 
is that the man committing that 
offence should not be acquitted. If 
the intention is that the benefit of 

^aoubt should not be given to the 
accused, the word ‘shall* should be 
there. 12 we want that this should 
be left to the court to presume or not 
to presume, then the word should be 
‘may*.

SHRI B. IBRAHIM: Don't you think 
that under the present set-up, greater 
injustice is done in case of the burden 
of proof is shifted?

SHRI A. D. TATED: In criminal 
lavt, every accused shall be presumed

* to be innocent. Even if presumption 
1 remains, on the facts of the case by 

cross-examination, the court can reach 
to a conclusion, that presumption is 
rebutted. The burden on the accusecd 
is not so heavy. This has happened 
in the corruption cases where though 
the presumption was raised, and, ulti
mately, the man was acquitted.

MR. CHAIRMAN: He only wants 
you to tell him whether the word 
‘shall* or ‘may* should be there.

SHRl A. D. TATED: The magis-
Ifate is bound to come to the con.

elusion by putting that word ‘shall*.
I think it should be ‘shall1.

SHRI B. IBRAHIM: Coming to the 
Judicial separation, there is Explana
tion (2) to Section 375 which says:

‘A woman living separately from 
her husband under a decree of 
judicial separation shall be deemed 
not to be his wife for the purposes 
of this section.1

Will it be all right if we include 
‘customary divorce* instead of the 
words 'judicial separation’? Can we 
retain that provision?

SHRI A. D. TATED: Once custo
mary divorce is given, then the lady 
no longer remains wife of that man. 
She will be like any other woman 
once the customary divorce is given.

SHRI B. IBRAHIM: So, you are
in favour of total deletion of this 
Explanation.

SHRI A. D. TATED: Yes, Sir. I 
want for it.

SHRI R. S. SPARROW: I have
merely a small question to ask. You 
mentioned about the rape committed 
In ihe rural areas. With your long 
experience as a sessions judge as also 
otherwise, did you get the majority 
of the cases from the rural areas or 
were they from the urban areas only?

SHRI A. D. TATED: I cannot say
definitely whether they were from the 
rural or urban areas, but one thing 
is clear. In rural areas, most of the 
cases of rape offences are reported. 
In small villages where such things 
at once get currency and the people 
go to the police station and the matter 
is reported.

• MR. CHAIRMAN: What is your ex
perience as a sessions judge? You 
would have tried a large number of 
such cases as a sessions judge. Did 
you find that a majority of such 
offences had come from the rural
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areas or were they from the urban 
areas?

SHRI A- D. TATED: There were
cases on both sides. I cannot tell you 
definitely. I had come across a majo
rity of the cases from the urban areas 
when I was in Nagpur. That is my 
experience.

SHRI R. S. SPARROW: In that
context, I would further like to ask 
a small question. You mentioned that 
most of the cases are from the rural 
areas. According to. your own assess
ment, may I know what is the per
centage of such cases that came to 
your notice? In how many of these 
cases the accused had been acquitted. 
In your opinion what was the percent
age of false cases that had been 
instituted?

SHRI A. D. TATED: According to
me, the percentage of false cases was 
very small. They were genuine cases 
according to me. There are a few 
cases where, because of political 
‘rivalry etc., cases were launched. On 
the whole such were few.

SHRI R. S. SPARROW: Can you
tell us whether incidcftice of false cases 
has increased as a result of this law?

SHRL A. D. TATED: It might have 
interested. Formerly the things were 
different. Now the things are diffe
rent.

SHRINK. S. SPARROW: In relation 
to investigation and initial reporting, 
do you think it worthwhile to include 
some provision in the present Bill?

SHRI A. D. T\ATED: First of all,
when a man comes or a lady comes 
to report, it should be immediately 
recorded in writing and action there
on taken by the Head Constable or 
any other subordinate official. The 
investigation should be done by a res
ponsible officer. Prompt action in 
regard to on-the-spot inspection, 
arrest of the accused, medical exami

nation ahould immediately be taken.

If these are promptly done, I think 
many cases could be successfully dealt 
with and the accused prosecuted.

MR. CHAIRMAN: You have said
that the provision as at present 
stands, the complaint will have to be 
filed within 24 hours. What is that 
you do not find in regard to taking 
prompt action? As it is, do you think 
that the present law is sufficient?

SHRI A. D. TATED: According to
me, when the cases are reported, they 
are not recorded immediately. My 
point is that a responsible trained 
officer can undertake scientific investi
gation.

MR. CHAIRMAN: Then in that
case, don’t you think that the officers 
of the subordinate rank would feel 
offended?

SHRI A. D. TATED: It is a ques
tion of experience. A trained res
ponsible officer can examine the case 
more efficiently and in a scientific 
manner. They can certainly visualise 
things beforehand as to what sort of 
evidence is required in such cases.

MR. CHAIRMAN: In that case, do
you like that such cases should be 
entrusted with the Police Inspector or 
a Circle Inspector or a D.S.P.?

SHRI A. D. TATED: These cases
ahould be equated with murder cases. 
In murder cases, investigation is done 
under the supervision of the District 
Police Superintendent. In our State, 
there are instructions that no persons 
below the rank of D.S.P. should visit 
the spot and investigate the case. 
Therefore, I think that it should be 
done by a person above the rank of 
a Police Inspector. The Police Inspec
tor is only holding the rank of a 
senior sub-inspector.

SHRI S. W. DHABE: I would like 
to know how many women judges are 
there in Maharashtra at the Sessions 
level?

., /
SHRI A. D. TATBD: At the Ses

sions level, on ly  one women Judge i*
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there. Now, she is on the industrial 
tribunal side.

SHRI’ S. W. DHABE: Will it help
if women judges are there for hear
ing such cases?

SHRI A. D TATED: I do not think 
so, because the experience is that lady 
Police Officers are also not so kind 
to the ladies.

SHRI S. W. DHABE: I do not agree 
with you. It may be according to 
you. Women Police Officers if 
appointed for investigation purposes 
would certainly help in such cases.

SHRI A. D. TATED: I Would only
want that the persons should be 
trained in this line.

SHRI S. W. DHABE: Many a time 
the victim is not able to explain the 
whole case to the Police Officer. And 
many a time the accused is acquitted 
bccause of not recording the state
ment of the victim correctly.

Y '  SHRI A. D. TATED: Recording of 
the statement of the victim is a very 
skilful task. The more skilful the 
officer is the better recording of the 
statement will be there.

SHRI S. W, DHABE: The wbman
officer can be trained.

SHRI A. D. TATED: If ladies
can be trained Itnd they are available 
for interrogation it is better because 
they can take the lady victim into 
confidence. If they are not there, 
there will be no damage if male 
Officers are there.

I SHRI S. W. DHABE: Should we
Asjnake a provision in the law that 

police officers below certain ranks 
should not be entrusted with such 
case*? Secondly, should the accused 
be not immediately arrested and taken 
for medical examination?

SHRI A. D. TATED: Yes.
SHRI S. W. DHABE: Should we

make a legal provision in this res
pect? .

SHRI A. D. TATED: Yes. Some
times the accused runs away. If it is 
possible, the accused should be imme- 
«Uately arrested. He should also be 
subjected to medical examination be
cause medical examination in such 
cases is necessary.

SHRI S. W. DHABE: What is the 
position of the review petition in the 
Mathura case?

SHRI A. D. TATED: It has not
yet been decided.

SHRI S. W. DHABE: The Home
Secretary had made a statement be
fore the Law Commission that the 
age of 16 should be raised to 18. In 
the Act it is already 18. In section 
375, do you want the age to be 18?

SHRI A. D. TATED: I think II Is 
all right.

SHRI S. W. DHABE: When in Sec
tion 361 and 366 of IPC it has been 
raised to 18, will it not be proper to 
raise it to 18 here also?

SHRI A. D. TATED: In this case
we are more concerned with consent.

SHRI S. W. DHABE: If that is so. 
Section 90 mentions below 12.

SHRI A. D. TATED: Now what we 
are saying is that if the consent is 
there, that consent should be with 
proper understanding.

SHRI S. W. DHABE: What is
the basis of raising the age in tha 
IPC?

SHRI A. D. TATED: That I will 
not be able to answer immediately.

SHRI S. W. DHABE: If you keep 
the age as it is, will there not be 
contradiction?

SHRI A. D. TATED: I have not
studied it. '

SHRI S. W, DHABE: In villages
landlords employ girls of 13 and 14 
years of age. Similarly in tribal areas 
such things do happen. If rape is 
committed by the landlord or the 
employer, do you want that to be 
included in the Bill?

SHRI A. D. TATED: fliose whe
have dominance either because of ser
vice or because of economic status 
and by using dominance, if advantage 
is taken, then they can be covered 
by the term ‘public servants'.

SHRI S. W. DHABE: She states
everything in her statement before 
the court. Suppose at the trial stage 
she is not examined first and other 
witnesses are given tort opportunity.
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will it be proper to presume any* 
thing after that?

SHRI A. D. TATED: Presumption
has to be raised at the time of judg
ment.

SHRI S. W. DHABE: Suppose
police statement is there that it was 
without her consent. Should pre
sumption not start at that stage?

SHRI A. D. TATED: I do not agree.  ̂
Presumption arises when the judge 
forms his opinion.

SHRI S. W. DHABE: In 111A, is
there no need to clarify it?

SHRI A. D. TATED: It is not
necessary.

SHRI S. W. DHABE: Are you in
favour of minimum punishment?

SHRI A. D. TATED: They have
stated that discretion is left to the 
court in suitable circumstances. That 
is necessary. That will safeguard 
the interests of the accused.

SHRI AMARPROSAD CHAKRA
BORTY: Discretion is there under
327 of the Act. Will you support it 
with legal compulsion?

SHRI A. D. TATED: It is left to
the judge. Generally when such a 
request comes in rape cases from the 
prosecutor, the case is generally held 
in camera. .

SHRI AMARPROSAD CHAKRA
BORTY: Is there any necessity of
keeping it in 328B that it must be in 
camera.

SHRI A. D. TATED: The lady's
evidence is generally taken in camera. 
The evidence of other persons should 
be in the open court.

SHRI AMARPROSAD CHAKRA
BORTY: When there is discretion
vested in the court, should it be laid 
down that all this trial should be held 
in camera? Why should we give it a 
legal compulsion?

SHKI A. D. TATED: According to
me discretion should suffice.

MR. CHAIRMAN: Should that
provision be deleted?.

SHRI A. D. TATED: Discretion is
already there. Mostly it is in camera
as worn as request is made.

MR. CHAIRMAN: The proposed
provision is different.

SHRI AMARPROSAD CHAKRA
BORTY: Have you seen in the press 
that such and such a prostitute was 
raped by some persons at the high 
level? Should such type of incidents 
be published in the press or not?

SHE:I A. D. TATED: The name of 
the victim should not be disclosed.

SHRI AMARPROSAD CHAKRA
BORTY: 2(2) (a) “ ...which make
known the identity, of any person 
against whom an offence specified in 
.............found to have been com
mitted."

The names of other persons or 
matter should be published. Do you 
agree?

SHRI A. D. TATED: It is envisag
ed that the name of the girl should 
not be published.

SHRI AMARPROSAD CHAKRA
BORTY: *Name or any matter*.

MR. CHAIRMAN: 2(2) (b) says—
“any matter in relation to a pro

ceeding held in a court in camera."
The entire thing should not be pub
lished.

SHRI A. D, TATED: With the
permission of the Court, the proceed
ings can be published.

SHRI AMARPROSAD CHAKRA
BORTY: Only the Supreme Court’*
judgment can be published.

SHRI A. D. TATED: Section 228A
(1) is the relevant section regarding 
the publication of the proceedings of 
the court.

SHRI AMARPROSAD CHAKRA
BORTY: I am only putting this ques
tion to you since that question has 
not been covered by my colleagues. 
Suppose ‘A* has committed a rape on 
a woman. Do you think that the name 
of that person should be published? 
When the proceedings are held in 
camera, nothing can be published.

SHRI A. D, TATED: Complete ban 
is there.

SHRI AMARPROSAD CHAKRA
BORTY: Do you think that there
should be some sort of discretion left
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to  the judge in regard to  the publi
cation o f the name?

SHRI A. D. TATED: I think it
should be left to the judge as to what 
portion of the in camera proceedings 
in a court should be allowed to be 
published and what should not be 
published. ; ,

SHRI AMARPROSAD CHAKRA- 
BORTY: Is it your opinion that ne
such publication should be made?

SHltl A. D. TATED: Yes, Sir. The
names of the accused persons who 
have committed the atrocities should 
only be published in the papers as this 
acts its a deterrent. If such persons 
commit the offence, the press acts as 
a dettirrent in publishing their names. 
We have only to see that the name 
of tht» victim should not be published 
so that she may not be looked down 
upon by the society.

SHKI- AMARPROSAD CHAKRA- 
JBGRYY: Well, as a judge, how many 
cases did you try and give your judg
ment!

SHRI A. D. TATED: I tried many 
rape eases and gave judgments.

SHRI AMARPROSAD CljLAKRA- 
BORTY: You know the Hindu Mar*
riage Act has been amended. Under 
Sec. 14(3). there is a provision that 
even at the appellate stage, before the 
divorce is granted, the husband, or 
the wife is given a time of six months 
by the court. In the meantime no 
co-habitation takes place* As a for* 

truer presiding judge, if a sexual inter- 
4cours«i takes place, don't you think 
that this provision should remain as 
it is?

SHltl A. D. TATED: I have already 
said that this should not be there.

SHRI AMARPROSAD CHAKRA- 
BORTY: Thank you very much. In
our country we have the Hindu Mar
riage Act and the Indian Penal Code. 
As the Chairman pointed out, the age 
limit his been raised to sixteen years. 
Don't you think that this age should 
^  raised so as to make it uniform in

all laws of this country? See the 
provision 'Seventhly*. It says:

"With or without her consent,
when she is under sixteen years of
age/’

Is it all right?

SHRI A. D. TATED: We are con
sidering sixteen years of age as the 
age ef consent Under the Contract 
Act, the age of consent is eighteen 
years. Here we have been making 
a distinction between the Contract 
Act and other Acts.

SHRI AMARPROSAD CHAKRA- 
BORTY: In the Hindu Marriage Act,
Contract Act and the LP.C. they have 
raised the age to 18 years. What are 
the reasons in making a departure 
here?

SHRI A. D. TATED: According to 
me, in the Contract Act eighteen years 
of age is the age of majority. Under 
Sec. 8 of the Contract Act, all con
tracts are void if a girl is below 
eighteen years.

SHRI AMARPROSAD CHAKRA- 
BORTY: 1 want to know whether
there should be uniform age in all the 
statutes? Or, should there be a 
departure by making it as an excep
tion in this Bill?

SHRI A. D. TATED: It is not
necessary that there should be uni
formity. Since the beginning in the 
Contract Act, there is a provision 
that eighteen years is the age of 
majority. The purpose is better serv
ed even in the LP.C. sftid other Acts 
by having that provision.

SHRI AMARPROSAD CHAKRA- 
BORTY: Tell us whether it should
remain or it should not remain.

SHRI A. D. HATED: Sixteen years 
provision for the purpose of rape is 
all right.

SHRI AMARPROSAD CHAKRA- 
BORTY: Kindly see Sec. 376(2) (b).
The words *Publk Servant* are men
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tioned. Under Sec. 217, LP.C. a public 

servant also includes a judge.

SHRI A. D. TATED: Yes, Sir.

SHItf AMARPROSAD CHAKRA
BORTY: Would it not demoralise the 
entire administration if you make this 
provision in this way?

SHRI A. D. TATED: I would not
be in favour of giving a licence to the 
judges.

SHRI AMARPROSAD CHAKRA
BORTY: We do not put it in that
way. I say that Section 21 covers 
almost all the officials of the Gov
ernment.

SHRI A D. TATED: In Sec. 376(1)
(b) the words "public servant* find a 
place. Under the definition, the pub
lic servant means any person falling 
in any of the descriptions.

SHRI AMARPROSAD CHAKRA
BORTY: Would this not have a
demoralising effect on the judges in 
the country?

SHRI A. D. TATED: If you include 
them as "public servants* that would 
make the judges alert or very careful 
when they deal with the cases of the 
ladies.

SHBI AMARPROSAD CHAKRA
BORTY: In our country, even before
the age of 12 puberty takes place 
among the girls. Here it is very 
seriouts if you suggest that it would 
not be treated as rape because it 
takes place when the victim is under 
15 years.

SHRI A. D. TATED: That is why
I had said that it should not he 
equated with other extraordinary 
cases. After all she is married to the 
accused. Deterrent punishment would 
mean dislocation in the happy married 
life. I have not come across any com
plaint against a husband having raped 
his wife. •

SHRI AMARPROSAD CHAKRA
BORTY: In the Evidence Act, under 
Section 114, do you suggest that by 
putting the word “shall” would be 
more suitable?

SHRI A. D. TATED: There will
be no difference in the trial. The trial 
will continue as it is. But the differ
ence is that the accused will not get 
any benefit of doubt if the word 
“shalT is added in the relevant sec
tion.

MR. CHAIRMAN: Now, a com
plaint is filed that such and such man 
hag committed rape. Then investiga
tion takes place. The charge-sheet is 
submitted to the Court. The accused 
comes to the court and he is ques
tioned etc. Then the report of the medi
cal examination is produced. Ques
tions will be put to the accused and 
the answers are recorded and after 
all these formalities are over, the 
evidence is taken into consideration 
In that case quoting of all sorts of 
evidence i.e. first sexual intercourse 
and then proof, is necessary. If It is 
proved that sexual intercourse has 
taketn place, then he tries to make 
out a case that there was a consent 
given by the lady and at the same 
time, the prosecution will also try to 
destroy the circumstances which may 
lead to proof of consent. Then there 
is the question of forming of presump
tion. But here a special presumption 
is provided i.e. absence of consent. 
Why dp you want this to be here 
when it is already there in the Act?

SHRI A. D. TATED: By putting
Section 111A we are emphasising a 
certain fact. In section 114 there are 
general provisions. Section 114 does 
not cover this type of cases.

SHRI LAL K. ADVANI: Do you
not think that in the recent judg
ments given by the courts, the ques
tion of tonsent was very material?

SHRI A. JX TATED: Absence of
consent is very difficult to prove and 
he gets the benefit of doubt. If such /  
presumption is there and the burden;
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is uhifted, then the benefit of doubt 
will not be there.

SHRI R. K. MHALGI: It appear#
that you have got lot of experience 
as a judge. You please refer to page 5, 
line 40 of the Bill. It is mentioned 
here that cases under Section 376 will 
be tried by sessions court. Though 
the lollowing sections 376 A, B and C 
are of a graver nature they will be 
tried bjr a Ant-class magistrate. How 
will you justify it?

SHRI A. D. TATED: I have already 
said that they should be tried by the 
court « f  sessions.
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SHRIMATI MOHSINA KIDWAI: 
You said that the medical examina
tion of the accused and proper investi
gation of the case should be there. 
After the amendment of the present 
Act, I think the same problem will 
be there. Are there any suggestions 
from you as to how we can make the 
law. more practicable and more effec
tive? Should there be a special police 
force? Should they be given special 
training?

SHKI A. D. TATED: There will
be no solution.,

The persons who are incharge 
should be trained. We have got some 
institutions wherein training in crimi
nology is given. If such a training is 
imparted, it will help the people. At 
least one or two persons in every 
district should be trained so that they 
can impart knowledge to others. That 
is necessary.

SHRIMATI MOHSINA KIDWAI: 
The basic thing i£«the medical exami
nation.

SHRI A. D. TATED: Many doctors 
do not know its ingredients. The case 
is to be decided on the medical evi
dence. There should be capable 
persons.
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MR CHAIRMAN: I.G.P. may please 

enlighten us in this regard.

SHRI S. K. CHATURVEDI: We
have 600 police stations all over 
Maharashtra. The police stations are 
located at distant places. There is 
element of delay in approaching 
both—women and the accused. Part 
of delay is there in medical exami
nation also because medical facilities 
are not available everywhere. Micro, 
scopic examination is necessary to 
establish at least that spermotoza is 
in tact. Presence of semen is there. 
This kind of examination facility is 
not available everywhere. If the 
courts and the Parliament permit us 
we could train some of the Police 
Officers in the microscopic examina
tion. The examination by the police 
officer should be regarded as evidence. 
That is the only practical solution 
which I can suggest. It will help in 
the prompt investigation.

MR. CHAIRMAN: According to
the Law Secretary there was delay 
in undertaking the investigation. The 
accused was not arrested immediately. 
If an accused person is apprehended 
immediately there is possibility of 
getting the marks of evidence such as 
scratches, etc. Even though provi
sions are very clear to take action 
immediately, why do you not do it 
immediately?

SHRI S. K. CHATURVEDI: Wheie 
there is delay on the part of the In
vestigating Officer, the matter is look
ed into. The accused runs away. He 
is not traceable. Search is made for 
him. 4

You know even in murder case 
some-times the accused runB away. 
We do chase him. • Unless it is pro
vide that on the part of the police 
officers delay is deliberate to appre
hend the accused we cannot take 
action against him.

The more important thing is that 
the victim should come to the police

station to report the matter. Also 
equally important thing is whether 
she has been promptly examined 
medically.

If there is deliberate delay 0n the 
part of the police officer we deal with 
it very strictly and the police officer 
may face suspension and even dis* 
missal

To deal with cases of offence sternly 
we are raising jail sentence. Since 
it is a grave crime, telegraphic re
port is sent to the Superintendent of 
Police, though such cases are dealt 
with by Deputy Superintendent of 
Police. If S. P. comes to know the 
t jme at which the complaint had 
been lodged with the police station, 
he can count when the examination’ 
could take place> when the accused 
could be apprehended and whether 
there was deliberate delay.

MR. CHAIRMAN: According to
you there is no difficulty in undertak
ing investigation immediately after 
the filling of the complaint.

SHRI S. K. CHATURVEDI: The 
real difficulty arises because the lady 
does not come to the police station 
promptly. She goes to her guardians 
and friends so as to have consultation. 
There also there is reluctance to report 
the matter to the police.

After great reluctance she comes 
to the police station and lodges a 
report. Normally the delay is there ̂  
and by that time everything is lost 
so far as medical evidence is concer
ned. The accused also tries to re
move all evidence.

By that time she washes her body, 
clothes, etc. with soap. Practically 
everything i* lost in this way.

MR. CHAIRMAN: Some of the In- 
▼estigating Officers do not know what 
is the ingredteit of rape. What have 
you to say about that? ;
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SHRl S. K. CHATURVfcDl: I do 

not subscribe to this. I think every 
police officer knows quite well.

What are the ingredient* of rape? 
Without trying to import any levity 
into it, 4 would say that if a young 
man has studied law, he will find that 
there is a section there.

MR. CHAIRMAN: The Law Secre
tary says that a senior police officer 
must be entrusted with the case. Do 
you agree?

SHRI S. K. CHATURVEDI: No, Sir, 
Experience will always help. It is not 
that a junior officer does not know the 
provisions of law. Experience in in
vestigation is quite a different matter 
altogether. I would say that a senior 
officer, if not for anything else, will 

mi rely help in expediting the matters.
v MR. CHAIRMAN: In that connec
tion  you are in respectful agreement 
with th£ proposition made by the Law 
Secretary.

SHRI S. K. CHATURVEDI: I 
would say that it should be made a 
grave or serious crime so that if a 
telegraphic information is given both 
to the Sub-Divisional Police Officer 
as well as the S. P., with one or two 
senior officers that is either the 
Superintendent of Police or Deputy 
Superintendent of Police or Assistant 
Superintendent of Police, they can 
look into thi8 as they look into the 
l^urder or robbery or'dacoity oases 

get that investigated under the 
.supervision of a senior police officer.

The Low Secretary haR almost sum
med up the entire argument. There
is only one thing which I would
draw' your attention to. I am here 
talking about the police officers. As 
you know, it is the duty of the police 
officer to handle the crimes and to 
investigate into the crime cases. That 
includes crime by women also. I take 
the opportunity of just reading out 
to you a report which I have receiv
ed only this morning from a district
in fyir Sftate, namely, Sholapur. That
3027 LS—12.

incident is still fresh in our miads. I 
shall just read that out to you to 
show what the problem is.

MR. CHAIRMAN: I want to know 
here whether it can go on record or 
not,

SHRI S. K. CHATURVEDI- It can 
go on record. I have no objection. 
This is a case from Sholapur Dist
rict. I quote:

“Smt. Sharada Chavan, a resi
dent of Tarapur, Taluka Pandhar- 
pur, lodged a complaint with the 
District Magistrate* Sholapur on 22. 
7-81 stating that she had been to 
Mohol police station on 18-7-81 to 
enquire about the case against her 
son, who had been arrested under 
Sec. 122 B. P. Act on 19-7-81 end 
sentenced to undergo S. I for four 
days. According t0 her complaint, 
on the 18th instant, PSI Chalke of 
Mohol Police Station asked her le 
bring Rs. 200/- 8o that the caee 
against her son would be settled. 
Accordingly, she visited the Police 
Station again on 21-7-81 in the 
afternoon and according to her, at 
that time, the PSI took her to 
his quarters and threatened with 
his revolver and raped her. Smt. 
Chavan was accompained by Shri 
Bharati Yamaji Chavan, a leader of 
the Pardhis in Sholapur district.

“On receipt of this complaint, a 
case ujs 376 IPC was registered at 
Sadar Bazaar Police Station, Shola- 
pur on the same day at 20.40 hrs. 
Smt. Chavan was immediately sent 
for medical examination and the 
next day P. I., Sftdar Bazar Police 
Station went to Mohol, Just 15 k.«ns 
away from Sholapur, and on 23-7-82 
at 08.15 hrs., formally registered 
an offence at Mohol Police Station. 
The news regarding a case of rape 
against the PSI on a complaint 
lodged hy a Pardhi woman had al
ready raised. Mohol earner and on 
registration of the case at Mohol 
Police Station, a targe crowd gather
ed and some of the poUemea repott
ed sick en mane, demanding justice
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and protection to the PSI. Smt. 
ChavSh stated that she wae 45 years 
old and according to the S. P., she 
appeared to be 50 years old. She 
hag 6 children and her eldest son 
who is arrested by the police is 22 
years old. Her medical examination 
revealed that there is no external 
injury and no sign of rape.’’

“Her son’* wife comes from Mohol 
and her son had gone to Mohol to 
meet her oo 15-7-81 end perhaps 
during his stay there, was picked up 
by the police u/s. 122 B.P. Act and 
was prosecuted.

“Smt. Chavan i* related to another 
Ptrdhi woman by name Smt. Hira 
Shiva Kale of Tarapur, Tel. Pan- 
dharpur, who is reported to be 
indulging in the business of illicit 
liquor and she was found to have 
lodiged two fake cases under Sec. 
354 IPC and Sec. 376 IPC in 1979 
and 1080 against a private person 
and son of a policeman respectively. 
Both the cases ended in acquittal. 
It is believed that at the instance 
o f  this woman, Smt. Sharoda Cha
van lodged a false complaint of rape 
against PSI Chalke. Smt. Chavan 
herself does not have any criminal 
record though it is suspected that 
she also indulges in the sale of 
liquor.” •

“PSI Chalke is 25 year* old, is 
married and has 2 children and his 
family is living with him in the 
Government quarters attached to 
the. Police Station which is situated 
in a busy locality in Mohol. He has 
been posted *t MohoT Police Station 
as desired by Government only 
about 3 months before and ii report
ed to be working very well. On 
21-7-81. PSI Chalke at the relevant 
time was at village Karkam  fo r  e  
prohibition raid. IJarlier *1*P he 
had arrested 4 Pardhi boys Mid 
recovered stolen property from 
them. V M w r*  thought that the 
certplM nant a Pardhi wom an was

related to one of the Pardhi boys 
arrested by the P.SX”

SHRI R. K. MHALGI: Taking this 
into consideration, do you agree with 
the proposal made by the Law .Secre
tary supporting the new Section 111 A?

SHRI S. K. CHATURVEDI: I was 
coming to that

As far as police officers are con
cerned, a deterrent sentence of ten 
years is too long a period. I think 
that when you are enhancing the 
sentence itself, the standard of proof 
should be sufficiently high. Having 
the standard of proof low in one case 
and a higher standard of proof in 
another case will have undesirable 
effect making the police officers so 
scared of handling women as this itself 
is a very difficult task. It may lead to 
what I may think, demoralisation of 
police forces when dealing with wo
men in any crime as it may become 
almost impossible. I would say it will 
be embarrassing even if they touch 
the women. The law makes no dis
tinction between man and woman 
when it 15 a question of arresting 
Here the police officer Is very much 
worried. When he is handling the 
caseg of women, sometimes, there are 
occasions when a police officer on 
getting the information may have to 
arrest the woman also. We know 
what the difficulties are. We try to 
make women constables present st 
times when there are such matters to 
be dealt with. However, we do not 
have women police here to be able to 
deal with those cases. T would only 
say that the standard of proof should 
be high if the sentence is to be high. 
I have no quarrel with the sentence 
thaChas been prescribed. It should 
be ten years. But the standard of 
proof should also be equally high. Jn 
the case of murder, for example, 
when death sentence is to be given, 
there the standard of proof is to be 
much higher. This is the only poifiT 
that I want to make.
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Having an intercourse with a womaa 
who is in his custody, even with her 
consent, is an offence.

SHRI K  K. MHALGI: Now, if you 
refer to Section 111A, you will And 
that the word “Shall*’ is put in the 
last sentence. Many have contended 
that the word “shall" should not be 
there. Is it also your contention?

SHRI S. K. CHATURVEDI: No. The 
relevance was that the Police Officers 
w ere public servants who were to 
deal with women as w ell at men. 
Under the circumstances their associa
tion is not a very pleasant astociaUon 
N onnally, in dealing with the women, 
it w ill be their duty to arrest them 
and this being the reason, more 
chances o f false complaints being 
lodged against the polipe men a** 
iheit. And It if  a fact that It had 
happened and it is also e  ftect that'in  
sotfne cases the P olk* also had to



react to such false complaints. Some 
time these persons went on casual 
leave because false cases were being 
lodged against them. The general 
public had also reacted to this. This 
is what has happened. I gave an 
example of precise case to show that 
this may happen in many other cases.

SHRI R. K. MHALGI: You have to 
see that there is no demoralisation in 
the Police force. If Police commit 
such an offence, then certain punish
ment* are prescribed for that and 
Section 111 A will also be invoked.

SHRI S. K. CHATURVEDI: Thi* is 
what I have said. I am fully in agree
ment with this provision. .

SHRI R. K. MHALGI: How many 
women Police Officers are there In 
Maharashtra Police force?

SHRI S. K. CHATURVEDI: I will 
not be able to give you the precise 
information offhand. Approximately, 
it will not be more than 25 out of a 
total number of officers of about 9000. 
The Bombay city has the largest num
ber of officers and also the largest 
number of women police officers.

SHRI R. K. MHALGI: What is your 
experience in regard to the women 
Police Officers dealing with the rape 
cases? •

SHRI S. K. CHATURVEDI. I have 
no experience of women police officers 
investigating into the rape case. They 
were not officers in charge of Police 
Stations. We have an auxiliary police 
force comprising women police officers 
who deal with cases like Juvenile de
linquency, abduction cases, tracing of 
lost women and things like that. But 
normally the cases dealt with the 
Police Stations are mostly dealt with 
by male officers,

SHRI AMARPROSAD CHAKRA- 
BORTY: Can you give the ilgures of 
rapes committed in Maharashtra 
during the last three years?

SHRI S. KL CHATURVEDI; 
197S-45S cases :
1970-471 
1080—416

SHRI AMARPROSAD CHAKRA- 
BORTY: How many cases were ended 
in acquittal and how many were 
ended in conviction?

SHRI S. K. CHATURVEDI: Total 
number of cases in 1078 was 388. 
Convicted—86, Acquitted—168, Pfcnd-

* ing trial—146.

1970—total number of cases—371. 
Convicted—118; Acquitted—174; 
Pending trial—140

1080—total number of cases—418 
Convicted-104; Acquitted—101 
Pending trial—131.

SHRI LAL K. ADVANI: Out of
these cases, how many were related 
to police officials and public servants?

SHRI S. K. CHATURVEDI: As far 
as police officials are concerned I do 
not have the figures. But this year 
upto last m onth there m ay be 6 or 0 
cases. >

SHRIMATI GEETA MUKHERJEE: 
Please supply the figures.

SHRl S. K. CHATURVEDI: Yes, I 
will.

SHRI AMARPROSAD CHAKRA- 
BORTY: It is mentioned in the Bill 
that the investigation should be made 
by a higher police officer. Section 53 
lays down that police officer not 
below the rank of sub-inspector is 
permitted to make the enquiry. What 
do you say about this?

SHRI S. K CHATURVEDI: In our 
State the Head Constables are entitled 
to investigate such type 0f cases.

SHRI AMARPROSAD CHAKRA- 
BORTY: Do you engage registered 
medical practitioner* for condocttpft 
medical examination?



3HRI & K. CHATURVEDI; Yes. 
Itaee provisions are generally com
piled with.

SHRI S. W. DHABE: Have you 
taken any action against those police 
oAcers who were involved in Mathura 
case? After that case, did you give 
any instructions that offence* of tfuch 
a nature should be dealt with seve
rely?

. SHRI 8. K. CHATUSVEDI: I am
not very conversant with this. But 
if you want I can certainly fed  out. 
It is a grave misconduct and the 
police officer who is involved in such 
a typ® or case should be dismissed 
straightnway.

SHRI S. W. DHABE: Recently in 
Nagpur a Muslim women was raped 
by some police officials. What action 
did you take against those police per
sonnel?

y  SHRI S. K. CHATURVEDI: Those 
constables have been arrested.

SHRl S. W. DHABE: Section 1UA 
is not only applicable to the polloe 
personnel but to the whole Section 
376(2) Section 111A covers all types 
of cases. Is it your contention that 
it should be restricted to the police 
officers or should it apply to other 
categories also?

SHRI S. K. CHATUfcVBDI: The
police officer goes to a village for in
vestigation. He has to arrest a women.

I He has to choose whether to arrest
A  her or not. He iK placed in special 

circumstances where he has to exer
cise official powers in a remote place. 
I would say that the work of the police 
is normally unpleasant. Therefore, 
the chances of allegation against him 
can always be there.

SHRI S. W. DHABE: There are
cases of raping pregnant women and 
gang rapes.

SHIU S. K. CHATURVEDI: As 
v Chief i f  the Pel*ce, I have to tdQ you 
> * .  ■

SHRl B. IBRAHIM: In most of the 
cases there a n  acquittals, not convic
tions.

SHRl & K. CHATURVEDI: In most 
of the eaaag witness** turn hostile. 
The lady sometimes withdraws from 
the proceedings of the prosecution. 
Proving of offence becomes difficult in 
the court of law.

SHRI B. IBRAfilM: Is it correct to 
suggest that no proper presentation 
of the case like rape is given by the 
prosecutor? Thi* lead, to acquittal.

SHRI S. K. CHATURVEDI: I wouid 
not say so.

MR. CHAIRMAN; There is no pro
per standard of investigation and there 
is no speedy trial. That is the reason 
acquittals take place- in rape caaes. 
What is your view?

SHRI S. K. CHATURVEDI: What
ever be the standard of the prosecu
tor, it is for all the cases end not 
merely in rape cases.

SHRIMATI GEETA MUKHERJEE: 
In 1M0, 480 eases were reported. 1b 
1978, 308 cases were reported. So far 
only eight or nine police ofleer* have 
been charge sheeted in 1M1. If this 
ig the situation how can you say that 
the entire police will become demora
lised?

SHRI S. K. CHATURVEDI: There 
may be falae allegations.

SHRIMATI GEETA MUKHERJEE: 
I know aggressive women all the 
time are accusing police officers. But 
this provision may do greater justice 
to women. You may pleaae send us 
your, suggestions which may serve the 
purpose and the police officers should 
also not feel demoralised.

SHRI BAPUSAHEB PARULEKAR: 
I shall touch the subject of delays. I 
come to the stage of investigation. Is 
it your experience that because we 
have no separate investigating agency 
in the police Department, the Invert! •
fatten 1* delayed to a cmtfMereM*
extent?

165
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It is noticed when the reason of 
delay is asked it is often told that the 
police has been busy in bandobust. 
Therefore, just as you have armed 
constables and unarmed constables, if 
the investigation agency i$ kept sepa
rate, don’t you think they can cope 
with investigation? Don't you also 
think that delays could be avoided to 
a considerable extent? ~

SHRI S. K. CHATURVEDI: Rape
would not be such a regular offence 
as to have a special investigation 
department for that.

What I am saying is that the dis
tance should .be kept in view in mak
ing arrangements like this. We have 
police stations for apart In one 
police station once in a year the rape 
case may come in. Now, to have a 
separate set of people for investiga
ting such offences would be only a 
waste of man power,

SHRI BAPUSAHEB PARULE
KAR: If an investigating agency is
separately kept, then what is your 
opinion? Suppose there are 100 
policemen. Each P,S. is having 
armed as well as unarmed constables. 
Why not have such police to have in
vestigation since they are not con
cerned w ith  bandobust and other 
special work?

SHRI S. K. CHATURVEDI: That
kind of arrangement for crime detec
tion and f<* law and order, we try 
to make. In fact it is already existing. 
What happens is this. When the real 
problem of law and order comes, not 
to speak of crime detection police 
force, even the armed police are taken 
for that purpose. Even 90, the police
men will always be out numbered by 
the people. ~

SHRI BAPUSAHEB PARULEKAR: 
Tell me about the delay investigation.

SHRI S. K. CHATURVEDI: I am
not saying that there Is delay in in
vestigation always. I j k  is one “of the 
factors. There finding a possible 
jelution is often more difficult. One 
of the reasons for it is the delay caus
ed by the prosecutrix herself.

SHRI BAPUSAHEB PARULEKAR: 
We are concerned with the delay alter 
the FIR is filed.

SHRI S. K. CHATURVEDI: Second
ly, the person is not sent up for medi
cal examination in a particular case.

SHRI BAPUSAHEB PARULEKAR: 
If the prosecutrix comes to the police 
station, have you a medical officer to 
examine her at the taluka level?

SHRI S. K. CHATURVEDI: Now
the rule is that there should be more 
medical officers in the taluk head 
quarters. The question is: whether 
doctors are available or not. I would 
agree to an extent that medical offi
cers should be in the taluka headquar
ters. The most inhibiting factor here 
Js in our not being able to get the 
information quickly about the accused 
person.

SHRI BAPUSAHEB PARULEKAR: 
Examination of the accused is nett to 
impossible for the purpose of medical 
examination. As you said, the accus
ed might wash his clothes. In such 
a case, you know, medical examination 
of the accused is rather difficult.

SHRI S. K. CHATURVEDI; I would 
not say that. It would.be much less 
if the accused is sent for medical exa
mination immediately. Sometimes 
the accused is examined immediately 
and in some cases, there is difficulty 
in getting them examined imme
diately.

MR. CHAIRMAN: The proper thing 
would be to have qualified medical 
officers in taluka headquarters.

SHRI S. K. CHATURVEDI: A doc
tor is not only having a M.B.B.S. 
degree but he should have undergone 
a course in forensic medicine, when 
he has to appear in the court.

SHRI BAPUSAHEB PARULEKAR: 
In the case of women, medical exami
nation will have to be made only hy 
the female doctors. The problem her*
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you have no female doctors. And 

therefor# examination is done by male 
doctors. Some solution has to be 
found out.

Now I come to a very important 
point about which the public is very 
much agitated That is about the 
offence of rape committed by the 
police in the police station. If one 
comes to the police station to register 
a rape case against an inspector or if 
he comes to the D.S.P. do you think 
that these officers would correctly 
record the offence against the police 
officer? That is what happened in 
two or three cases. What is your 
•suggestion? A prosecutrix cannot go 
to the D.S.P. to file an FIR. What 
should be done here?

SHRI S. K. CHATURVEDI: The
solution to my mind is whether the 
public could be educated to that kind 

w a thing. If an allegation is made 
r against the police officer himself, then 

possibly, a telegram should be sent to 
the Superintendent of Police of the 
district in time making it possible for 
him to send an officer from the head
quarters. This would be a best solu
tion. As I see it, you yourself are ans
wering your question, there is a diffi
culty with a Junior police officer in 
the station. He would not like to take 
action against a senior officer. In a 
case where a senior officer is involved, 
we know that this is covered by law.. 
We may assure you that we will help 

1 him in order not to escape from this
1 responsibility. When such a thing

tomes about, reluctance is there. But. 
by sending a telegram to the superior 
oflflcer, this difficulty may be over
come. He will send his officer imme
diately. What I mean is that in case 
of del^y, ^ a telegram is sent, then 
the responsibility is that of the S.P. 
He will send the person there for 
making an investigation into the 
matter.

. SHRI BAFUSAlrifcB PARULEKAR:
Wh* don’t you record it under 3ec.

- - *

SHRI S. K  CHATURVEDI: Th»
law is always two-sided. The record
ing of a statement under Sec. 164 also 
becomes difficult.

In Bombay City, you would be sur
prised that there is no recording of a 
statement under that section.

SHRI BAPUSAHEB PARULEKAR: 
Many of m y distinguished colleagues 
have asked questions. They said that 
the investigation ahould be given to 
an officer of the rank of the DSP. Do 
you think that a young officer from 
the IPS having no experience would 
be in a better position to investigate?

SHRI S. K. CHATURVEDI: I do 
not think so. I say fbr that kind of 
investigation, the senior officer1* 
supervision is necessary. After all 
investigation is done only by the sub
inspectors.

SHRI BAPUSAHEB PARULEKAR: 
Have you given any instruction re
garding investigation? What is the 
effect of these instruction*? You must 
have come across cases many time*. 
Will it not serve the purpose if you 
entrust the investigation 1vork to an 
officer of a particular rank? I have 
seen cases of investigation resulting In 
acquittal of the accused. That is wliy 
I say, experience is necessary.

SHRI S. K. CHATURVEDI: I agree 
that experience is necessary. The 
sub-inspector or inspector investigat
ing the case knows where the loop
hole lies. He also verifies whether 
the evidence is truthfully recorded «T 
not.
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The only thing is that the standard of 
proof should also be quite high as w 
the case of murder casw\

MR. CHAIRMAN: According to you, 
the standard of proof must be very . 
high because you are imposing a heavy 
penalty. So, in that case, the presum
ption is that Section 111A would not 
be useful. According to you, there 
iB no alternative for the police Officer 
to escape from the clutches of the 
law.

SHRI S. K  CHATURVEDI: Yes,
Sir.

SHRI P. G. SALVI: So far as Sec
tion 228A is concerned, I think thrre 
is a little contradiction. So far as the 
contents of this Section are concern
ed, as also the proposed provisions of 
Section 327 (2) care concerned 
it hag been said that the proceedings 
takn incamera will not be published 
without the previous permission of the 
Court. That means the court can give 
permission to publish the proceedings. 
So, it is possible that it may conflict 
with the provisions of Section 22&A. 
Therefore, I personally feel that 
327(2) may have to be recast. So far 
as the definition of the word rape is 
concerned, Section 375 is over lapping 
with the Section 90. I think that to 
the extent of overlapping there should 
be some change made in the draft*,



Regarding the age of consent, hert 
it is given as 16 years, It was earlier 
thought, when a meeting was called 
by the Home Minister, that it might 
be raised to 18 years, but on recon
sideration I feel that this age limit 
may be retained as 16 years because 
this is in different context. Now, 
Explanation 2 concerns with husband 
Jiving in judicial separation. I feel 
that the proposed Section 11XA should 
not be made applicable here, for 
obvious reasona because it is possible 
that there could be reconcilation at 
any stage.

SHRI R. K. MAHALG1: So, you 
say that this should not be applicable.

SHRI P. G. SALVI: Yea, Sir. So far 
as Section 376(2) is concerned it 
appears that the police ocffier has been 
singled out. This is something which 
is concerning the police officer only. 

VThat has been emphasised by the IGP. 
There could be a police officer who 
has the entire State as his jurisdiction. 
It is possible that he may be involv
ed in what could be called rape by 
means of attack by putting up false 
case. Such a situation would arise in 
a fairly big scale if the present clause 
continues like that. If the rape is com
mitted in the police station it should 
be treated as a very grievous offence. 
But the first part of this clause says 
that if the rape is committed either in 
the police station or outside, he ia 
liable. I would say that this might be 

[ deleted. Otherwise this would have 
^demoralising effect on the police force 

in the circumstances mentioned by 
the IGP.

Next clause talks about public 
servants. I do not know why it has 
been mentioned taking advantage of 
his official position. If a public ser
vant commits rape on a woman in his 
custody, it fc not necessary to prove 
that he took advantage of his official 
position. The bask point is that if 
^ woman la in the custody of a public 
^Uvant whosoever he may be, he *is

expected to behave with her decently* 
If he does not do that, then the clause 
of enhanced punishment should be 
made applicable to him. Looking at it 
from that point of view I do not see 
why the wording taking advantage of 
his official position is necessary in this. 
The same thing is applicable to Seo- 
Uon 376A. Here it will have to be 
proved whether he has taken undue 
advantage. The same thing is applica
ble to Section 376B. I agree with 
my colleague that Sections 376 A, B 
and C should be triable by a sessions 
court.

So far as investigation is concerned,
I feel that investigation should be 
done very promptly particularly 
medical examination of the accused. 
The accused has a tendency to run 
away. He is caught after a day or two. 
But then the evidence to a great ex
tent, is lost. So, it is necessary that 
the accused should be examined as 
early as possible at the taluka itself 
We have the necessary facilities there. 
The only change I am thinking is that 
In a Government medical institution 
like primary health centre or taluk* 
dispensary we should make it possible 
for even a male doctor to examine 
victim. It should be ensured that 
medical examination is conducted 
there with immediate results because 
in that case it will be possible to 
prove the case in a court of law.

So far as the investigation part is 
concerncd, I have always felt that it 
would be worthwhile to associate a 
woman police with the investigation. 
Actually the time has come when we 
should have woman police at the talu
ka level. In fact, we have a number of 
police {woman. We should tmin 
them and involve them in the investi
gation of such cases. Those police 
woman who are in the police stations 
should necessarily be involved in the 
investigation of rape cases.

So far as the success of court cases 
is concerned, it has not bean very 
commendable. Reasons for that have 
already been gtvn by the IGP. Ttaa
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number of cases pending in the courts 
is extremely large. I find that out 
of 350 cases registered in 1977, 94 are 
still pending. In 1978, 308 cases were 
charge-sheeted and out of them 125 
are still pending. You can very well 
see that as the case becomes older and 
older it would be difficult to bri:itf 
proof and ultimately* get him es«vtlfr> 
ed. I feel it necessary to have special 
courts so that trial takes place at the 
earliest. Actually day to-day trials 
.should be held.

So far as our State is concerned we 
have taken action when rape is com- 
mited. Deputy Superintendent In
charge of the Police Station or the Su- 
periritendent of Police visits the gite. 
He guides the investigating officer at 
the place of offence. It has been made 
binding on them to halt there and 
play a positive role in detection and 
investigation. This general direction 
applies in all serious types of offences.

In March, 1981 we issued a circular 
that reports regarding incidents of 
molestations, rape, kidnappjng, should 
be reported to the Government with 
a copy to the Chief Minister, Minister 
of Social Welfare, Chief Secretary and 
the Home Secretary so that the matter 
can be pursued in the best possible 
manner.

We are making rape a grave offence 
and tb* punishment is going to be 
very stringent. Those who are giving 
false and malicious information 
should also be given stringent punish
ment.

MR CHAIRMAN: Thank you very 
much for giving your suggestions.

SHRI S. W. DHABE: Mr. Chair
man, I would like to ask a question 
from the hon. witness before with
draws.

As explained by you ii* your Me
morandum on page 3 that there 
should be such an4 such an age, but 
now ymi have changed your opinion.

What is the basis of changing your 
opinion? •

SHRI P. G. SALVI: You have to go
by adulthood. 16 years should be 
considered.

SHRl BAPUSAHEB PARULEKAR: 
You have said that the words official 
position should be deleted.

‘Public Servant’ is used in this only. 
It is not used in any other Section.

SHRI P. G. SALVI It is in (c) also.

SHRI BAPUSAHEB PARULEKAR: 
As far as the word public servant’ is 
concerned, it cannot apply to Police 
Officer, Jail Superintendent, Doctor or 
Remand Home Officer. No other pub
lic servant is governed by subdaufefe
(2). Do you not think that the word 

custody should be removed?

All other public servants who are 
not Jail Superintendent. Police 
Officers have certain person* Ai cus
tody. Therefore the word custody is 
to be removed and his official position 
against his subordinate should be 
preserved. Is it so?

SHRI P. G. SALVI: Once the cus
tody is established, there is no need 
to prescribe the condition of his 
taking advantage or undue advantage. 
Once the custody of a public servant 
is there, the relationship is such that if 
he commits rape, he will come within 
its mischief automatically.

SHRI LAL K. ADVANI: Can you 
contemplate any example of a public 
servant who is not a Superintendent 
of Jail and yet has persons in his
custody?

SHRI P. G. SALVI: Forest Officer
who can arrest.

SHRI LAL K. ADVANI: You have 
pointed out that the provision is very 
harsh so far as police officers are tpn- 
cerned. I remember a pojice officer jrho 
pointed out that there is a loopholf jjn



this. A police officer commits rape in 
his own local area. He gets involved. 
If he commits rape in any other area, 
he ts not involved. That means a police 
officer in Fort area of Bombay is lia
ble tor crime if he commits rape in 
Fort Area and if he commits rape in 
Vorli, he is not considered to have 
committed the crime officially. I would 
say that a police officer if he commits 
crime, may be anywhere, is a serious 
thing.

I would ask the Home Secretary, 
Law Secretary and I.G.P. what has 
been response of the police persohnel 
in general to this kind of Bill because 
this Bill is the outcome of the outcry 
of the public against incidents of this 
kind. The crime committed by eight 
or nine police officers in this State Is 
a very serious thing.

it their feeling that this Bill is 
directed against the police itself? Or

it the feeling that it is a stigma on 
the police and the Committee should 
help them? If this community helps us 
in identifying such persons and 
punishing them, it is doing service to 
itself. I do not know how police 
officers have reacted to this Bill?

SHRI P. G. SALVI: So far, we have 
no idea about the reaction. I do . not
know whether I.G.P has any know
ledge.

i  SHKI LAL K. ADVANI: So far as 
enhancement of punishment, is con
cerned, under Sec. 111A, the standard 
of proof required is more. Every party 
can disapprove of all that is being 
said about the consent. The court can 
only presume. Take for instance rail
way property which is in possession 
of an unauthorised person  S ere the 
presumption is whether he has etolen 
it  The Bill is meant to identify only 
such black sheep.

MR CHAIRMAN: The Bill is not 
agflnst the police as such. If the

offence is committed by a police officer 
the standard of proof required is 
much higher. This will only make 
them alert.

SHRI R. K. MHALGI: I want to 
know from the witness whether the 
police in Maharashtra knows that the 
Bill has been introduced in the Lok 
Sabha.

SHRI P. G. SALVI: They generally 
know this. The detailed provisions 
contained in this Bill are not known. 
This much I can say.

MR. CHAIRMAN: Unless this it 
given effect, there cannot be any re
action. What we are thfciking of is 
about hypothetical cases. There is an 
apprehension of danger but no reac
tion. ’

SHRI AMARPROSAD CHAKRA
BORTY: He has made a suggestion
that if the burden of proof is shifted, 
then all facilities should be given to 
the prosecutrix, I do not follow him. 
What did you say about the burden 
of proof?

SHRI P. G. SALVI: I do not have 
the papers with me. So far as the 
first draft was concerned, the draft 
ha« been circulated and it was also 
discussed at that time. There was 
a provision to the effect that the ante
cedents of the prosecutrix should not 
be questioned in cross-examination. 
For that, I said that the accused or 
the defence should be given the 
opportunity to question the antece
dents.

This Bill was drafted afterwards. 
My observations were with reference 
to the first draft BUI. I have not 
changed m y .opinion. I stilj hold that 
opinion. Somehow or other, since 
the! point has been covered by this 
Bill, this question of change of opteton 
does not arise.

MR. CHAIRMAN: Thank you very
much. • ‘

*71



1J2

(The Committee adjourned at 14.00 
hours and reassembled at 15.80 hours)

II.—Shrimati Susheela Athavale, Prin
cipal Mugulrao Saheb Kakade College 

Someshwarnagar, Pune.

(The witness was called in and she 
took her seat) •

MR. CHAIRMAN: Before we pro
ceed, may I draw your attention to 
Direction 58 of the Directions by the 
Speaker which reads as follows:

“58. Where witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it clear to 
the witnesses that their evidence 
shall be treated as public and is 
liable to be published, unless they 
specifically desire that all or any 
part of the evidence given by them 
is to be treated as confidential. It 
shall however, be explained to the 
witnesses that even though they 
might desire their evidence to be 
treated as confidential such evidence 
is liable to be made available to the 
Members of Parliament.”

fciT =rr f̂r 11 t  its 
w w n r  jr fa? tmn>*r aft^q 
if 'IT
emvTT or r t  t 1 w rfW '
*TWf % fafTJ HT5PT ^ftPidin HfWHWT

aft«ft»r»re*»r*>T m f i n r  
wiilf if m  5$ f , tfcrr ?nim $ fa  
w  *fWf % Tfira ^
^  11 % 
aw ro sftm %
^  *n^*r J  *rtr jtft
% wnre w w i i .  ar^rr arr $ i 

«rrsf mwnreaT $ f *
HftjHUrt wftw v fiw  TOPt 
flfc , s n  v t  nrw  f*»% « f k  aff t o t *  
if ^Wprrc ?fj*r $, $tft *w r 
f*?r Pit fp r  if qpnr I s

f l t l i  * t  w i t
^ act fa r  v m t  $  w m r

j  sftr wwrf vr^r ir 
^  v irs t m f  &, ift t  w nra 
v*<rr j  i *  w  wrcr v r  *rt WPTCT 
^rsnft $ f%  int vin rt arn^ am^ an 
^  *fT»ff % fTTTT ansr I  «ftr 
tihviRr *r *F?fatr w  i #  $ «flr 

w ro if v r  w  fw?r
*t *<«% m  Jnrnr Tff 11 ssrfaq 
W  v Jrfr w  ift 4  **n n r rnirft j  i

ift hr Ir aft srcsft: * m r
*t% v f im i  % sfftr a»t 

*rm r ora *rr *r>n**r vnft 
*nr w  firsr if fir ^ *ftr 
*rw ^rort vr jtwhh * *  fira if 
fipuT »htt | Srforftsnff % sf?rfrftr 
% **rif *f gimrfcrr *npft £
sm tfr if «rfr«

t '

wra ?rf t  itf <P|!n
gfiF5rW:f«PTtfW i f jf iw

t c  m  ^  ^ r t  
^ ^  «i^T vr m  r^t »nw|
^rrat t , ?ff «r r  in! im  ^

TO *pTT ?T̂ f
| faR faref % r̂nr uir 
jnrnj f e n  arrm § , % wrt *f
f*T3f if TO W  Tjjijr 11 aft trcnt- 
^tt *rt ^  |, jrm%
if % r a ft  |  % ik^r?n3f 
afnwrrt «*iW v t

filW ff t  I aft ^«Tff»TlT  ftm  $ 
flfjnr ^  ffferr ^ 

iftr  ^ w ^ r ‘ <?t-̂ t iffr  ’t r -m tt 
(̂IW w  ^ 11 ^

gKTf ^5 t  ftp ^  f m l f  vr fw - 
if flfir u rtt ^rfipi 

% an<t f t  v t  Pwcwt arwr ./



*73
ftW  *TTT * f  | ftj ^ T f

% «r c  wit *r f f i * *  
i f W f l W l W  W i t  %  w ( )  $ * f T  ^ T f ^ i  

fn %  vmv ir o  g m * ^  (  f t  
f f f f  *r fw * f t *  *  *re  ^ r t t t e  

% <wft tu rc  ^WV ^ rfftr xftx 
Tflfr * w  viprr m j | fv  fir  
fiw  *f * « t  j? »  i w  aft? %nr 

f̂Qp? fa Wr <m ir wrhrTr 
« ifiro  wt ft mv un ft vt# *w r -  
*fii m W te  % fanj Wf<ra %t 
* ft  « f| R t

l*fc *rc 4  *n gum tor 
m g ft jj fv  ^  % aft ft% f  
v rv r  aft i^w*tniw ftar I ,

w t o  t i y  fWr <nf|Rt,
3ft %*W Wr !TTf % %f**T Vt fWfEt- 
» T E  V* I

IWfT *TT q m  *rf $ ft; faft 
vr * t  m m  f a ir  art?, « f  i«r -v »ro  
^Nt - ,r f^  tftr »w  v t  aft rit*t ftiwt 
'WRIT ft , <Cf ^ f t  %«{*> STTT fi?P*T ajTSTT
^Tffq n w »  faft v*r< i><fi i

AT?nvt if pfin> *rfir ifrtt xTff^ i ^ r  
^  f?i^ <*v *<r»r»T irfan f? 
if'f̂ r vrfftT i » m  ^ * r «  irfarc^r * r  
W  *TcT v t fr r fR r ft  Tnfr amnft fv  
* f* v a  m ^rfiT^m  araft f t  iftr
^ n f t  f t  *ftr T*V W w ?l VTOT-
wfk w %  ftr? raft 3tt^, ?rt f  
n w f t  5  fv  ^ v n ff v t f ^ m  
% Tftr W W t i *b% « * m  *  »n? 
*j»rr*fc»nrrf«ft f  fv  ^ iT t e  w ftm  
ft*  *  wrt $tpt wvurr 9nmr vte 
'*  armi * r f ^  «Tfv *h r *  ait 
fftft | f * f  H f t  I

fa* ft*  * *m* *  *r* «  *t 
wnrr | , * « ft *  wmft ffcft |  
Twnrr ftarr (  ^  ^  wnsr f f t  
f ,^ r  ^ v p f t  ^ rf»m  vt (ft ft*

I  'aw «ft *St mp
11 vtift^ fira«ft^rf|^ ,

^  *«w  «r * t srWhfrr fhn
t  .’Tf vtkwx «ro#t TfflT I  I ^

| fv w  ntf ♦
^tPwr siWtvssr jftm Trfftr | r̂rini
W t ^ft SIVW « f t  VI 3»1FT fim ift 
mt%t m fv ^ ivt <mT ^ r f^ 

^  ^ WT f t  TfT I  %f[\ Jf,
^Tt?ft wqsft nrv w WlH 1ft VT
*»v«Tt t  'rftr ?ft*frwe< % ^  ftrv w  
*\ v r  irwft 11

irfcifTW % î ^nnr n f | 
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III—Lawyers Collective, Bombay 
Spokesmen

1 . M s . In d ira  J a i  S in g . A d v o c a t e ,
2. Shri A. Grover.

(The witnesses were called in and 
they 160k their seats)

^IR. CHAIRMAN: ISetore we pro
ceed, may i draw your attention to 
Direction 58 of the Directions by the 
Speaker which reads as follows;

“58. Where witnesses appear be* 
fore a Committee to give evidence, 
the Chairman shall make it clear to 
the witnesses that their evidence 
shall be treated as public and is 
liable to be published, unless they 
specifically desire that all or any 
part of the evidence given by them 

- is to be treated as confidential. It 
shall however, be explained to the 
witnesses that even though they 
might desire their evidence to be 
treated as confidential such evidence 
is liable to be made available to the 
Members 6f Parliament.”
Please indicate the portion which 

you do not want to be placed on re
cord. Have you gone through the 
Bill?

Ms. INDRA JAI SNGH: Yes.
We have had the benefit of Law 

Commission's recommendations as 
also the Bill. Now we find that the 
Bill does not contain several recom
mendations of the Law Commission. 
We personally feel that the Law Com
mission’s recommendations are very 
useful in preventing the incident of 
rape. We would like to emphasise 
that Hhese recommendations of the 
Law Commission must be introduced 
as this will prevent rape rather than 
deal with it after it has taken place. 
These recommendations would have 
gone a long way in preventing rapes.

Many precautions have to be taken 
when a woman is in police station. 
Several safeguards have to be taken. 
The woman may not be called to 
police station* She should be kept 
in a separate lock up, not in the tame 
lock up in which men are kept.

She muat have a right to have with 
her, her relative when she is taken to
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the police station. She must have a 
right to get a copy of the FIR which 
she lodges in the police station. Law 
Commission made all these recom
mendations. These will help to pre
vent the Incidents of rape. We feel 
distressed to tee that these provi
sions do not find a place in the 
Criminal Law Amendment BilL We 
strongly urge upon you to accept the 
recommendations of the Law Commis
sion and to see that they find a place 
in the Bill when it Anally goes before 
the Parliament.

We do not wish to emphasise the 
aspect of punishment but we want to 
emphasise the aspect of prevention. 
We find that the Bill has made a 
recommendation for a minimum 
punishment of seven yeirs. Here 
again we feel that the approach is 
wrong. Punishment should be with a 
view to reform a person. We do not 
believe that by imposing a minimum 
sentence of seven years the social evil 
of rape is going to be uprooted. 
Punishment part should be left to the 
discretion of the Judge as to how 
much punishment he wants to give— 
seven years, ten years or punishment 
for life. If you say that a Judge has 
to impose a minimum punishment of 
seven years, what is likely to happen 
is that judge will hesitate to convict 
him. He will feel that conviction 
means jail for seven years. This will 
help the rapist rather than bringing 
him to book.

MR. CHAIRMAN: Under the pro
visions of the Bill, there is discretion. 
How and why it is difficult 1o ge*t 
eonviction?

Ms. INDIRA JAI SING: I shall
deal with it.

Definition of rape has got to be 
changed. Secondly, the difficulty is 
how do you prove rape. I have been 
facing these difficulties as* a practis
ing lawyer. The difficulty is before 
the stage of punishment and not after 
the stage of punishment. That thing

has got to be cured by changing the 
definition of rape. We support the 
introduction of the new provision.

What is the evidence necessary to 
prove rape or sexual intercourse with
out consent? The crucial question is 
how is the woman expected to prove 
in the court of law that she did not 
consent. In my opinion the difficulty 
lies here. Obviously for an offence 
like rape there cannot be an eye 
witness. It takes place in secret. It 
is going to be the woman's word 
against the man’s word. Here we find 
a bias in the minds of people that 
there is a presumption that she is 
lying. Secondly, as she is coming to 
the court of law she must be a woman 
of loose character. We want two 
very very important changes which 
again do not find a place in the Bill.

In a trial for rape a woman’s pre
vious sexual history shall not be 
taken into consideration by the judge. ' 
This was the recommendation made 
by the Law Commission. It is very 
very unfortunate that this recommen-. 
dation does not find a place in the 
Bill. I cannot understand the reason 
for this. This directly answers your 
question why it is difficult to get con
viction. Every time the standard 
defence of the man is she is of loose 
character. Is it being suggested that 
the woman of loose character can be 
raped? We cannot accept this.

First of all, presumption that a lady 
who comes to court is a lady of loose 
character is wrong. We, on the con- 4 
trary, feel that it is with great hesi
tation that a woman comes forward 
to enter court. She tries not to tell 
her neighbour, members of family 
and the people in the local area. She 
has the fear of being socially ostra
cised. Unfortunately, when we go to 
court, not only judges but lawyers 
appearing on behalf of the accused 
have an unspoken presumption that 
the woman who comes to court on the 
allegation of rape must be a woman 
of loose character. It is a unanimous 
demand of the , women organisation 
that there should be a statutory pro
vision in the law that woman’s p*e-
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▼tout history wOl not not be taken 
into consideration by the Judge decid
ing whether or not she has been raped. 
We strongly urge upon the Com
mittee tP accept that recommendation 
of the Law Commission and to see 
that it finds a place in the Bill when 
it finally comes to Parliament.

By way of information I would like 
to inform you that such a provision 
has been introduced in all other coun- 
trtog of th i world. In TJX. this was
introduced by Criminal Law Amend
ment Bill of 1976. The law speci
fically says that we cannot take into 
account the woman’s previous history 
in deciding whether she has or has 
not been raped. This partly answeit 
your question. My difficulty is this. 
How does the woman prove tfe# she 
did not consent? It is a very difficult 
question. I would strongly urge upon 
you to give a serious thought to this. 
Here it also rises a very ticklish issue 

_of the shifting of burden of proof. 
On that issue I can only quote the 
Law Commission's recommendation. 
Their recommendation is sought to 
introduce a new provision, namely, 
Sec. I ll A. We support that provi
sion. Unfortunately, pressure is 
sought to be created that this provi
sion of law shifts the burden of proof.
I m ay say that Sec. 111A does not 
alter the burden of proof. The woman 
making an allegation of rape on her - 
will still have to prove beyond reason
able doubt that the man is guilty of 
the offence. Even though the new 
provision m ay be introduced, it will 
be for the judge to conclude that it 

beyond reasonable doubt. On the 
burden of proof, you are asking the 
woman to prove that she did not 
consent. In law the negative is always 
more difficult to prove that the posi
tive. So, it is much easier for a man 
to prove that he did not rape. It is 
impossible in law to prove the nega
tive. Take the instance of theft I 
cannot prove that I did not thieve. I 
can only prove the positive. Take 
for instance, the case of theft. Sup
pose an allegation is made against me 
that I had committed the theft on the 
Jftth Ju ly  in Bombay. I cannot prove 
that I did not do it. But I can prove

that on the 27th of July I was in 
Bangalore. That la proving the gosi- 
ttre side.

MR. CHAIRMAN: The fact that
you were at Bangalore on 27th itself 
is a negative proof.

Ms. INDIHA JAI SING: I am prov
ing that I did not do anything except 
to say that I was not in Bombay on 
that day. I had nothing to do on that 
day at Bombay as I was in Bangalore 
on that day. I can even produce wit* 
nesses to say that I was in Bangalore. 
I cannot produce witnesses to say 
that I was not in Bombay. That is 
the main reason why it is so difficult 
to prove the rape case in a court. Once 
you accept the statement of a woman 
chat she did not consent then th* 
onus of proof is shifted on the man. 
He had to say under what circum
stances he had committed that act. It 
was open to him to say that in fact 
she did consent. That is why I say 
that the introduction of Sec. Ill A 
does not shift the burden of proof. 
The burden of proof is still on the 
woman to prove that the sexual inter
course took place without her con
sent. In accordance with the law I 
have to produce medical evidence to 
show whether there is any mark or 
resistance on the victim. In the cross
examination in a witness box, if the 
woman says that she did not consent 
the Judge will presume that she did 
not consent. It is for the accused to 
disprove the presumption that she did 
not consent. If the victim says that 
she did not consent, the evidential 
burden of proof is shifted but ulti
m ately the complainant woman will 
have to prove beyond reasonable 
doubt that the accused is guilty. In 
rape cases the woman is called upon 
to prove the negative thing. I cannot 
think of any other example where the 
person is called upon to prove a nega
tive thing. We are not interested in 
window-dressing. Just by increasing 
the punishment how is it going to 
help? On the contrary, the judge will 
hesitate before giving the conviction 
order. If you introduce the change, 
namely, Sec. 11! A then ft wOl make 
it easier for * woman to come forward

3027 LS—13.
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and prove her case. After all, this is 
one of the few offences where a 
woman’s life and character is on trial, 
when she comes forward. It pains 
me to hear this argument again and 
again from different sections of the 
society as to how we are going to deal 
with false cases of complaints. Every 
law can be misused, that is no reason 
not to have the law.

I know of several cases unconnected 
with the sexual offence, where false 
complaints are made. In rape cases 
the woman thinks hundred times be
fore coming to the court. As a prac
tising lawyer, everytime I came across 
the false complaints having been made 
by the parents of girls who were 
below sixteen years of age. Gene
rally the cases are connected with 
the inter-caste marriage of a Muslim 
girl falling in love with a Hindu boy 
or a Muslim boy falling in love with 
a Hindu girl. Th so-called false com 
plaints arise in this way. It is gene, 
rally the parents who are to blame 
not the girl. If the girl is below 
sixteen years of age, in rape cases, 
the question of consent does not arise. 
I would say it is only an inter-com
munal or inter-caste problem. It is 
not an ordinary problem where a 
woman wants to make an allegatiom 
of rape against a man. Suppose a 
Hindu girl is below sixteen years of 
age. She wants to marry a Muslim 
boy. The parents of the Hindu girl 
do not want her to be married to a 
Muslim boy. They bringforth false 
charges of rape against that man. 
Hindu-Muslim caste disputes are 
sought to be solved through the media 
of false complaints of rape on the 
girl who is below 16 years of age. 
There the question of consent does 
not arise. The institution of false 
complaints of rape is not known to a 
great extent. Apart from vague alle
gation that false complaints will be 
made by the girl about the rape on 
her, nobody has shown any statistics 
to say that false complaints will be 
made.

MR. CHAIRMAN: Now, you have
already said about the rebuttal When

the question of rebuttal comes to the 
court, what are the circumstances to 
show that there was a rebuttal and 
what evidence was there on record?

Ms. INDIRA JAI SI1JG: * H will 
be exactly the same as it is today 
such as that there is no sign of resist* 
ance. Eliminating the cross-exami
nation on the basis of character, ha 
cannot ask the victim “Madam, is it 
a fact that you had sexual relation 
with Mr. OP on such and such day*’? 
Now, that is the only question that is 
ruled out. Even for that, he can ask 
her about the previous sexual history 
with himself. He can ask “Madam, 
is it true that you have been having 
a love affairs with me for the last five 
years” ?

MR. CHAIRMAN: So, you agree
that if there is a past relation with 
the accused then he can say 4Yes, she 
consulted*. Suppose I come to tha 
witness box and I say that I did re
sist, he may ask “how did you resist” ? ' 
and “when did you resist” ? He may 
say that the medical examination is 
not correct. Now, with these circum
stances, he can prove that he was 
having sexual relationship with her 
for a pretty long time. The only 
thing which he cannot ask the victim 
is about her relationship with other 
men. That is the only thing that is 
barred.

Ms. INDIRA JAI SING: Now,
there is a point The Bill expects that 
if the husband atfd wife are legally 
separated, then the husband cannot 
have sexual relation with his wife. " 
The Law Commission’s recommenda
tions are if they are separated by 
mutual consent or by a decree of the 
Court, the husband cannot have 
sexual relation. They may have been 
Jiving in two different houses al
though they were legally married, but 
not having sexual intercourse. This 
shoald be included in the Bill.
Now, there is a point for considera

tion in regard to raising of the statu
tory age of 16 to 16. The proposed 
amendment Gays that if she ia below 
the age of 16 and if a man has sexqal
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intercourse with her, then the ques
tion of consent does not arise and It 
is considered that the man is said to 
have committed rape. We would like 
the age remaining at 16. The so-called 
false complaints are generally in the 
age of below 16. Also we feel that 
between the age of 16 and 18, perhaps 
the girl is capable of making up her 
mind as to what she should do. In 
the rural areas, girls at the age of 16 
are quite matured. We would there
fore like the age limit being fixed 
at 16. This would put an end to the 
so-called complaint of “false charges".

Now, the most important provisions 
are the provisions relating to arrest 
and investigation. The emphasis is 
on the aspect of prevention and not 
on the aspect of punishment. The 
Law Commission's report recognises 
the fact that a woman, when she is 
in Police custody, feels insecure. Cer- 

Vtftin recommendations were made in 
the Law Commission’s report. Women 
organisations always complain that 
whenever a woman goes and makes 
a complaint to the Police, the Police 
generally do not bother to record her 
complaints. According to the Law 
Commission's recommendations, if a 
Police officer refuses tb record a com
plaint, particularly of this nature, 
then it is treated that he is guilty of 
cognisable offence. Now, this recom
mendation does not find a place in the 
Bill and I strongly plead that this 
provision should be included in the 

■Bill. This would act as deterrent 
Against the Police-and this would also 

arrest the increasing incidence of rape 
by the Police against women when 
they are in their custody.

The other provision was that the 
police officer should not physically 
touch the woman when she is arrest
ed. I do not see any reason why this 
should not be accepted. In a case in 
which the police officers are involved, 
the investigation should be carried 
out by an independent agency.

CHAIRMAN: Which agency?
It*. INDIRA JAI SING: Similar to

Ombudsman. Let there be a statutory 
agency, J

There is a very important provi
sion in the Bill to which we do not 
agree i.e. Section 228A. We recom
mend complete deletion of this pro
vision. We feel that this introduces 
a form of press censorship Into the 
law. When a rape occurs in a local 
area we feel that it is the duty of the 
women organisations to mobilise 
public opinion against this social evil 
of rape. The incidence of rape is not 
going to disappear by law alone. It 
will disappear only by educating the 
people and building up public opinion. 
We must make known to the rapist 
that he cannot get away with rape. 
This provision will hamper and hinder 
genuine women organisations from 
doing their activities. If a rape is 
committed, we do not mention the* 
name of the woman. We call upon 
all women ' organisations to come 
openly to show solidarity. If we pub
lish such a leaflet, that will directly 
hit the provisions of Section 228(A). 
Because of that reason we are totally 
opposed to the introduction of this 
provision. If it is the desire of the 
Committee to protect the victim of 
rape from cheap publicity, then it can 
be said that the name of the victim 
should not be published. If the court 
comes to the conclusion that the 
report was published with malafldi 
intensions, then the publisher should 
be punished. If the report is pub
lished to help the victim and to build 
up a movement in the local areas* 
then this provision should not be 
made applicable. .

SHRI BAPUSAHEB PARULEKAR: 
You said that the provision should be 
such that instead of punishing the 
person who has committed this crime 
he should be prevented from commit
ting such types of crimes. That means 
that there should be preventive mea
sures. What preventive measures do 
you want to contemplate? Secondly. 
Section 826 refers to the presump
tion. Our endeavour is also preven
tive. With regard to police certain 
suggestions have been made. What
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•bout other offences committed by 
the police? Do you have any sug
gestion to prevent thia type of rape?

Mb. INDIRA JAI SING; As far as 
preventive measures are concerned, 
my personal belief is that it can be 
done by building up a public opinion 
and by not looking at the woman as 
sex object. You made a reference to 
certain recommendations of the Law 
Commission which are not incorporat
ed in this Bill. Those recommenda
tions are with reference to the offences 
which may take place in the police 
station.

The second point to which you made 
a reference is with regard to the 
minimum punishment of seven years.
In the Bill discretion has been given 
to the judge. You are apprehending 
that the judge may come to the con
clusion that he has to give seven 
years punishment. He may use his 
discretion as is given in the proviso. 
This would act only as a deterrent. 
Our apprehension is that it may act as 
a deterrent on the judge to impose 
punishment. It is like a death sen
tence or sentence for life. For very 
very serious offences the judge has 
to impose punishment for life.

As a normal rule, he will give 
punishment for seven years. We feel 
that the law as it stands at the 
moment is quite adequate in so far 
as punishment is concerned. Even 
today if he feels he can impose 
punishment for life.

SHRI BAPUSAHEB PARULEKAR:
We ore more concerned with refor
mation. Will you let us know what 
could be reformative punishment in 
offences like rape? I read a case. In 
USSR there are offences on delin
quent and women offences. These 
are referred to Special Courts. A 
woman committed a theft of Rs. 5,000. " 
The Magistrate found out the reason 
for that. The reason found was that 
her husband used to steal mnn^v and 
she could not make a provisidh for

her kids. The punishment that was 
given was that the husband was 
placed in the Remand Home and free 
education was given to the kids.

MR. CHAIRMAN: What is your
view in this regard?

Ms. INDIRA JAI SING: In my 
opinion you publish the name of the 
man who is convicted. That will act 
as at deterrent.

SHKI BAPUSAHEB PARULEKAR: 
Instead of sending him behind the 
bars, mere charging the man with 
rape, is it sufficient?

Ms. INDIRA JAI SING: No.

SHRI R. K. MHALGI: The Ses
sions Judge may sentence him to be 
behind the bars till the court rises.

SHRI ANAND GROVER: Every
thing has to be analysed by the psy
chologist He has to know his past
history. In fact he has to get a parti
cular treatment. You have to probe 
into his mind. Reformation is based 
on person's weak psychology. That 
particular aspect should be emphasis
ed so that that particular person does 
not commit the crime again. Giving 
imprisonment is not going to solve the 
problem.

Ms. INDIRA JAI SING: If the man 
is convicted, his name should be pub
lished in the newspaper. He should 
be socially ostracised.

SHRI BAPUSAHEB PARULEKAR: 
Do you feel that that will prove more 
deterrent?

You said that the previous character 
of the lady should not be questioned. 
I do believe that it is not the inten
tion of law that a woman of loose 
character can be raped. At the time 
of assessment of evidence and for 
finding out whether she was a con
senting party the character has to be 
seen. You referred to the Act in ttye 
United Kingdom. Are you ready for 
auch a provision here?
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Ma INDIRA JAI SING: No. In
case you are questioning her retettoa* 
ship wtth the man, then it shohld be 
permitted.

SHRI BAPUSAHEB PARULEKAR: 
When the fact of intercourse has been 
proved as is in 111A, we have to see 
the consult. No sooner intercourse is 
proved, that is sufficient.

What you say is correct. No sooner 
the prosecution proves the act of 
intercourse, the accused shall prove 
that it is with consent Presumption 
under 111 A will go a long way. In 
that case it will be necessary to rebut 
it.

Do you not think that to rebut the 
presumption of consent and to prove 
that the prosecutrix did consent her 
previous character is relevant and 
therefore recourse to provision in Sec- 

'tion 115(4) of Evidence Act is neces
sary.

v ~
Ms. INDIRA JAI SING: In

generalised cross-examination, on the 
point of consent. I disagree. I agree 
only to the limited point to her con
sent.

SHRIMATI GEETA MUKHERJEE:
I shall ask a question. You referred 
to the recommendations of the Law 
Commission. Why are you particular
ly anxious that they may be put in 
the statute itself?

Ms. INDIRA JAI SING: The rele-

Avant section of Cr. P.C. says very 
clearly that woiuon should not be 
interrogated, except at her place of 
residence.

The provisions contained in the 
section are differently interpreted by 
different judges. Take for example 
if you ask me about my residence, I 
shall say that I am a resident of 
Bombay. There is a scope for inter
pretation of the provisions different
ly. Speaking as a lawyer drawn from 
my experience, I find that the law, as 
it stands today, is not even ftnple- 
fl^nted, least of all, by the police.

You go to any police station and give 
the Information of what is known as 
a cognizable offence. If they d0 not 
record, what happens? If it happens 
to me I know what to do. I can write 
a registered/AJ>. letter and I can go 
to the High Court. I have hundred 
and one remedies if it happens to 
me. But, what happens to an Illite
rate person? Even if he goes to the 
police station, the police officer, duty 
bound, has to record the complaint 
Our past experience shows that the 
police had taken advantage of the 
illiteracy and ignorance of the per* 
sons whether they are women or 
men. So, they have not implemented 
at all the provisions of the law. In 
the light of this experience that a 
recommendation has been made that 
if a woman is in a police station 
wanting to give information and the 
officer refuses to record it, he Is 
guilty of the cognisable offence. B 
this is provided for in the statute it
self, surely, this will act a* a deter 
rent against the police. Surely he 
knows that once it is on the statute, 
he has to record it. Otherwise, I can 
go and file a suit against him if he 
does not do it. In almost every other 
country of the world, whether it be 
the U.S.A. or the U.K., the law re
lating to police is so clear that the 
lawyers and litigants have been filing 
such complaints against the police. In 
our country, I can cite only one exam* 
pie. In the Nagpur case, somebody 
had bothered to go to the police 
station to Ale a complaint against the 
police officer. These provisions are 
intended to check the police mis
conduct There is no law as such 
against the police misconduct. If this 
is on the statute, it may act as a 
deterrent on them. The police officer 
has got much more power than is 
necessary. If a provision like this is 
on the statute book, it will act as a 
deterrent against them. It only 
affects the illiterates.

SHRIMATI GEETA MUKHERJEE* 
What is your suggestion with regard 
to simplification of the medical 
evidence?
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Ms. INDIRA JAI SING: Medical
evidence is a problem that we face. 
Suppose a medical report is called 
for. I have one suggestion to make 
here. This was debated among a 
group of members also. If a woman 
goes to a private medical practitioner, 
he cannot refuse to examine her. 
Today what happens is that if a 
woman is raped and if she goes to 
the doctor, he will not examine her 
because he to worried that he may be 
called in the witness box for the 
cross-examination. So, the doctor in 
99 out of 100 cases refuses to examine 
the girl. If he were to examine that 
woman today, then, tomorrow he 
would be called as a witness in the 
witness box. Therefore he says that 
he cannot examine her.

In order to help women in these 
conditions, the law must compulsorily 
provide that a doctor cannot refuse 
to examine the woman in the case of 
a complaint of rape. If he refuses, it 
will only mean professional miscon
duct. It should be made a social''res
ponsibility on the part of the doctor 
to examine her when she comes to 
him with the complaint of rape. He 
ahould not say that he would not 
examine her on the plea that the 
police will catch him. This would 
help in preserving the evidence. 
Ultimately, in rape trials, a lot 
depends on the medical examination.

SHRIMATI GEETA MTUpCHERJEE: 
Is it not an encroachment on the 
fundamental rights of the doctors?

Ms. INDIHA JAI SING: Doctors
are not supposed to refuse any work. 
It is not a professional ethic on his 
part not to examine the woman. It 
should be part of their social res
ponsibility to work for a womftn 
who is raped.

SHRI LAL K. ADVANI: In the
course of the arguments you said that 
there might be a bar for publishing 
the name. The problem before the 
Committee is this. The objective of 
the Bill is to see that the victim of 
rape Is not further maligned by this

kind of sensational publicity. What 
do you say?

Ms. INDIRA JAI SING: I have 
seen the recommendations of the Law 
Commission. What they have sug
gested is that the provisions of Sec. 
228A should be limited to those cases 
where any publication is found to be 
with a malafide intention.

SHRI ERA SEZHIYAN: How to
prevent this?

SHRI LAL K. ADVANI: You see
the way in which the press tries to 
sensationalise the news. At the same 
time it can also claim that they are 
contributing towards solving social 
problems. You cannot call it mata- 
flde. It may be at the moet meet 
sensational news.

Ms. INDIRA JAI SING: It must
be left to the press to exercise self
restraint. In your opening remarks 
you yourself said that this is a pro
blem and the Committee desires to 
protect the victim. At the same time 
it is their desire not to impose restric
tions on the press. The press has a 
big role to play in exposing the rapist. 
Only malafide gress reports should be 
prohibited. Xt is always possible to 
distinguish between a bonaflde and a 
malafied publication.

SHRI LAL K. ADVANI: Don’t
you think that as the provision stands 
today, it is clear that the rapists are 
not supposed to be protected. This 
provision is necessary because of this 
reason. The names of those who had * 
committed this offence would be pub
lished. It is with a view to protect
ing the identity of the victim that 
this provision is necessary.

Ms. INDIRA JAI SING: I have
you the example of Goregaon inci
dent. You may not mention her 
name. But you can say that a woman 
working in a garment factory in 
Goregaon was raped.

SHRI LAL K. ADVANI: Would
you suggest something to protect them 
with a bonaflde approach?
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Ms. INDIRA JAI SING: For ex
ample, «  bon afld * comment 00 •'
judgment is not a contempt of court 
but a comment which ig intended to 
scandalise the court is a contempt.

SHRI R. S. SPARROW: What have 
you to say about the accused having 
to give evidence to prove that he has 
not committed crimeT

Mb. INDIRA JAI SING: I would
like my answer to be recorded in 
confidence.

SHRI ANAND GROVER: Gene,
rally speaking, the system of adminis
tration of criminal justice in this 
country does not bring criminals to 
book. Take for example mnggiing 
offence, black-marketing offence, drug 
peddling etc. There is a presump
tion that you have smuggled a certain 
commodity into the country. The 
authority feels that it is a soda) 

.o f fe n c e  which they have committed 
r~~and to prevent such offence,. they 

have altered rule relating to “burden 
of proof'. In Customs Law, a* 
amendment to this effect has been 
done. Any adulteration of consmmr 
goods has been looked upon as a very 
serious social offence.

SHRI R. S. SPARROW: Here the 
aasused does not have to answer any 
questiMa.

SHRI ANAND GROVER: Accord
ing to 111A, even if it is accepted, it 
only shifts the evidential Burden of 

i proof. It does not actually create
*  what is called presumptions9. The 

woman has to prove that the person 
concerned was guilty. In India, a 
poor person cannot afford to plead his 
case very vehemently but a rich 
smuggler can get away this kind of 
offence.

SHRI R. S. SPARROW: Do you
have any other suggestions to make 
in this proposed Amendment Bill?

Ms. INDIRA JAI SING: In regard * 
to the question of ^burden of proof, 
the man does not have to give any 
Evidence. He does not have to show

that she consented. It is a very im
portant question. In all the cases, do 
you shift the burden when one party 
is in a weak position and the other 
party is in a strong petition? Then 
you talk about the shifting the onus. 
The law must speak in favour of the 
weak party and in this case in favour 
of women.

SHRI R. K. MHALGI: There is a
demand that there should be women 
courts to try these rape eases. What 
is your opinion on this?.

Ms. INDIRA JAI SING: I want
more women judges in the courts. 
But I do not subscribe to the theory
that only wom en judges can do justice 
in rape cases.

MR. CHAIRMAN: Thank you.
(The witness then withdrew)

IV—National Federation of Indian 
Women, Maharashtra Branch, 
Bombay.

Spokesmen:

1. Shrimati Manju Gandhi
2. Shrimati Kusum Nadkami

(The witnesses were called in ond 
they took their seats)

MR. CHAIRMAN: Before we pro
ceed, may I draw your attention !•
Direction 98 of the Directions by the 
Speaker which reads as follows:

“58. Where witnesses appear be
fore a Committee to give evidence 
the Chairman shall make it clear to 
the witnesses that their evidence 
shall be treated as public and is 
liable to be published, unless they 
specifically desire that all or any 
part of the evidence given by them 
is to be treated as confidential It 
shall however, be explained to the 
witnesses that even though they 
might desire their evidence to be 
treated as confidential such evi
dence is liable to be made avail
able to the Members of Parliament19

MR. CHAIRMAN: What do ye*
want to say on the BUI?
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SHRIMATI KUSUM NADKARNI: 
It has been suggested that in the case 
of custodial rape the onus of proving 
‘consent’ will be on the Accused. We 
propose that the concept of custodial 
rape fchould be extended to (a) land
lords, (b) all employers of establish
ments where women are employed 
and the complainant is the woman 
employee who has been the victim of 
rape.

The proposed amending Bill sug
gests that all proceedings in rape 
cases will be held in camera and both 
the victim and the accused will enjoy 
protection from publicity. This in 
actual practice, turns out to be a 
protection for the criminal. In the 
present social media where woman 
has been bearing the brunt of the 
crime committed on her and has to 
suffer a social stigma, such a protec
tion of proceedings being held in 
camera should be available to her. 
However, such a protection should 
not be available to the man, accused 
of the crime of rape, for it will take 
away the right of the women’s organi
sations to build up a powerful move
ment which is the only guarantee of 
getting justice for women particularly 
those belonging to the poorer sections. 
Hence we propose that the press and 
the media should not be restrained 
from publishing the name of the 
accused and the crime he is being 
charged with. But the woman’s name 
should hot be disclosed.

The Bill contains no provision for 
amendments in the Criminal Proce
dure code except holding the proced- 
ings in camera. Procedural reforms 
regarding amendments to the code of 
by the police while dealing with 
women should be made a part of the 
law.

We give the following suggestions 
regarding amendments to the Code 
of Criminal Procedure:

(a) Section 157 should be amended 
by Inserting a proviso that where in

formation is lodged of an offence of 
rape the case must be recorded.

The law should require that in s*uch 
cases the Officers Incharge of the 
Polipe Station must proceed to invee- 
tigate the offences personally and 
should not leave ft to the subordinates.

A copy of the F. I. R. also should 
be furnished to the lady complainant- 
victim of the rape.

The magistrates on receiving the 
information should be empowered to 
issue directions regarding investiga
tions of the case until cognisance is 
taken by a Magistrate who is em
powered to take.

Women’s organisations should have 
the right to lodge court proceedings 
against the accused in the rape cases.

Priority should be given to the 
conduct and finishing rape cases and 
hearing of every rape case should be 
finished within six months of the 
crime. Where necessary, a special 
court may be constituted.

SHRI S. W. DHABE: Do you think 
that at investigation stage social orga
nisations of women should be associat
ed.

SHRIMATI KUSUM NADKARNI: 
Yes. Women organisations should be 
authorised to lodge complaint.

SHRI S. W. DHABE: You have said 
that publicity should be given to the 
name of the accused* Will it be proper 
to allow the press to publish the en
tire proceedings barring the name of 
the woman?

SHRIMATI KUSUM NADKARNI: 
The name of the woman should not 
be given but the name of the accused 
should be given. After the trial tha 
whole judgment and summary of the 
proceedings should be published.

SHRI S. W. DHABE: How many 
oases you have come across- rap* 
victims—in the dty of Bombay?



SHRIM ATI MANJU GANDHI: W e 
do not know.

SHRl AMARPROSAD CHAKRA- 
BORTY: 157—Do you think that tome 
amendment is necessary in this Sec* 
tion?

SHRIMATI KUSUM NADKARNI:
We want that this should be handled 
by the Police Officer Incharge.

SHRIMATI GEETA MUKHERJEE: 
There are Government circulars on 
how to deal with women cases. You 
said that these provisions should be 
amended. I would like to know your 
reaction with regard to the issue of 
Government circulars.

SHRIMATI KUSUM NADKARNI: 
Central Government has recently is
sued a circular to the State Govern
ment that woman should not be called 

wto the ]>olice station from 8 P.M. to 
mTa.M. In spite of that there are some 
instances where women are asked 
to com*> to the police station during 
odd hours. My suggestion is that 
woman should not be called. All 
those instructions given by the Centre 
should be incorporated in the BilL 
Otherwise the instructions will not be 
observed. These cannot be properly 
implemented unless they become part * 
of the knowledge of the general pub
lic. If these are made a pert of the 
Bill, the officer Incharge in the police 
Station will be forted to act upon 

^that.

I am sorry to point out that a no
madic tribe boy stole certain things.
He was taken to the police station.
At dead of night his mother was call
ed to come to the police station. She 
knew about it. Fortunately, because 
she belonged to our organisation, she 
had always talked about it. I remem
ber that it was only afterwards that 
the case was taken-up, may be it was 
taken up the rtext morning.

\ SHRI BAPUSAHEB PARULEKAR:
'fyu know that the women should not

iH5
be arrested after sun-set and taken to 
police station. Where should they be 
kept in such a situation?

SHRIMATI KUSUM NADKARNI: 
Instead of keeping her in police cus
tody, she should be sent to a rescue 
home.

SHRIMATI MANJU GANDHI; 
Either she should be kept in judicial 
custody (u* she should be removed to 
the rescue home. The women may be 
sent to Jail later as undertrials.

MR. CHAIRMAN: Thank you very 
much.

(The witnesses then withdrew)

V—Uttar Vibhag Stree Sanstha San- 
1/ukta Samiti, Matunga, Bombay.

1. Shrimati Indumati Kulkarni.
2. Shrimati Tara K. Shah.
3. Shrimati Kastur Manjrekar.
4. Shrimati Shalini Mantri.

(The witnesses were called in and 
they took their seats)

MR. CHAIRMAN: Before we pro
ceed, may I draw your attention to 
Direction 58 of the Directions by the 
Speaker which reads as follows:

“58. Where witnesses appear be
fore a Committee to give evidence, 
the Chairnufti shall make ft clear 16 
the witnesses that their evidence 
shall be treated as public and i* 
liable to be published, unless they 
specifically desire that all or tny 
part of the evidence given by them 
Is to be treated as confidential. It 
shall however, be explained to the 
witnesses that even though they 
ml^ht desire their evidence to be 
treated as confidential such evidence 
% liable to be made available to the 
Members of Parliament"

All of you can speak either in English 
Of in Marathi according to your chotee.
If they can express their views in a 
language other their own language, it
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is well and good. If they can express 
only in Marathi language, they can 
do so.

rrru : «r$inr f*r
% N t fv  aPT % for
'% ?fr tjvo *rrro jfsrcr % srnr* -
^rfww vr%  if f« v < r  *ntft $ i

fatr V tf ?pftVT fn+K'fT
f v  * r  *ft 5»nfr ^  *rr %
fTI^VTT o 5flT$ o snr >
ft, ?rt faw t or^ft
icrVt if f?raft<*T*ft *Tf$i$ t ^ tt

ifRiT * n  £ fv  v r i % wt*t% ^
1TV5TTT 3THTT fft «T*T
f t  3nm % fv  
l l

The accused are acquitted on the 
ground that the evidence ig not proved 
and charges are not proper.

^rtr t  fv  afttrrarft v r m t
VT 'TPT if vMI ^Tff^ :

At that time, it is enough, if the 
news is given saying that X, Y or Z 
has raped the lady working under him 
or something like that. This much 
publicity should be given whether the 
man is sentenced or not.

T*r% «mT*T ? K T f t ^ f  JT$*ft T̂PFTT
^nprt $ f v  % for % if w
|ITT I aft WTlTHt «TT, Vt ?T¥T 
fatft JTT 5*$r, t  ^  Tt
JTTtrw $t TRTT I  I w  f<=nT- Jrrr 
V*pTT ^  I  ft? ifarfatft ^ T T  f f f t  
■ r̂f̂ T I 4  q$ «ft ^T ^ t f  fv  3ft 
W f t  §ft frm vrc?r vtstt ^ rv t  
»t«t *nrc ^  r̂rrr i

Rape is one of the most heinous crimes 
which ruins the life of the woman.

fcrcr UTsnft % vnr % ^ k uf vT<a 
f t  f , w  qft

frf5wftnft m m rr  ir i

That man is to be known to the public 
that it is this man who has ruined tut 
life of the woman/or girl and he has 
to be sentenced.

W  % W5TTTT #  S? jf
fV *rfpT VT *»f«VM tnw rfW R
jjftfsn ^ ft ftrr i

«tl «r«rcffwrj : wrc%
W  ftw  Vt *VT 3*%  WT* if VTT
VfJTT $ I

mtT UTjJ : m  % wrt if 
f a *  VT f̂ TT I  I

«fi wnTJrorc v n w f : *tpt 
^ r^ t | fv  Tfwrftnft 5ujt«t ifNV
**Tf^?

gftimotn |, m  
<t qf»^fi^t ftsft ^rfftT I
I am saying this because, there was a 
case three years ago of a man—a

* trader—-who had a book shop in Nortfc 
Bombay. He had raped a four year 
old girl. The people around him took 
him to the police station where he was 
beaten by the police. But, after foiur 
days, he sold away the shop and went 
to another part of North Bombay. 
Today he hae got a big book shop, a 
big flat and everything. Still he was 
not at all sentenced. No prosecution 
was launched. This case came to our 
notice very late. Otherwise, our 
Mahila * Mandal would have done 
something about it  The people around 
them know as to what has happened 
to this case.

A lot of publicity should be given 
in the press even if there is a slight 
idea of what has happened The pub* 
licity should be given in the sense 
that the name of the victim girl 4s



not to be published in the newspaper! 
once the H R  is filed against the accui- 
êd person be he an ordinary pave
ment dweller oir a shop-keeper or 
whoever he may be.

ift tftr  *t *  f e n  %
% Pp*t i ^ r r  |  f«F «rn r-
ftnft ift ir ^rtr tft arnt 
^nfp: i «r*r ^ t t  f r  m m r f  
t  ^  m m  $ fo  *np vir* iraft 3
%  «n*r ift <st«ft ift *nrT
tft »r$ iftr  5ft*ff v t  i ft i
•nt i w  ift swr *nr,«? « m  
f t  srttr, ?ft *rM f ift f®  ftrwr fw^r 
^rcsft t  i

<m^ i« t «r? VfHT |  ft> aft
wmtr ?*n% | qtr "ot ^ wVrwlf

. i f t  * 7  t  f o m r  *ra T |»
f  if f w 1 1  ■sra

% f?1Tr «ft ^ 5  Prmi 3TRT TTffT^WtT 
■fffTTT HU*H ?¥  *ftT VTT ITT

«n?r tm sfar «t ^ tt *rrfm  |  i 
p r r  it? ^ ftr ^?rt ir * t

*rfjprmf % *rm  ^ tr  s ^ f r r  fmrr
t o  $ «frc trfr ^tvtmr t  zw *

if w t  f™ *n  n?i»̂  ^
ffcTV fi>Mi «imi vffpF

wtft T^tft |  xrtr ’sfr ?rt*r 
1 <Jtil VTW +X5I f ,  3*T% firHI'o f t f
lv , ifrpfiT^t ift arnft |  i iftf

frpjjrsr v n fm fr ?ft*f1f % fararo 
f t ,  if *rfaf?r ift *r>i*n

I

<Smt. Shalini Mantri spoke in Marathi 
language)

5ft*rt W w  innri irw ror :*
Tnast *i sft m v k  e^mrr, 
t w i t *  sarrcT *nf¥ * r m  fc, f  

1?r? W fltft i  f T  w n  ^  l^ T  ^

f r  'Tfalfa# i f r  5RTTTT
fr o  ft m xnft wtor f t  «rn? «ftr
f*ST WTTre *  v r  w  I $  3TPT 

^K?ft jj fir « IR  qfarfatft ift 
vrrnft, ?rt WT TO fTTl>t ift WT'K
^  yt«ft w  irtf p r r  w rw t 

% ffr«r irrft i r w  i t ^ t  ? 

«f)wri t?n:f n r | : aft f i f i s u l  
^*r ift ifvtffcit fW t
«f?li 3S1W fl'jtf ^fT
’pTTf fSfflJT Jt I

I think that the name of the person 
who has been raped should not be 
published but the accused name should 
be published whether he be a zamin- 
dar or a big businen man or a Police 
Officer.

aNfcrc M * n  i fw f t  mrnnm :*
t  ^ f t  ift ffinft *ft i

lit  W  O mw : ITTT % ift
fiPTT t ,  TO if irp  I  flf 

^?RT ffTTT JPTT ftT( T̂r<['T I 
1ST «rrr ^nffft | fv  jrf?*rr j t  
ft»ft ?

B lIW l J i w l f  : »H(t ^ f t  
TTT 5f̂ t f  %fl7T 1PR tftifT IRT fW f

at wt*t% w^rft ^  ^«nrr
ff^jft KftT %#tar % »TTfJT %
 ̂W w  I
SHRI S. W. DHABE; Do you think 

that the violence in «ex in the fllmi 
should be (topped immediately?

SMT. TARA SHAH; We have been 
agitating for that ior the la*t to many 
years.

(The unineties then withdrew)
•

VI— Indian Council of Social Welfare, 
Bombay

Spokesman:
Shri H. S. Unekar, Legal Cootul- 

tant a n d  ex-S«**ion Judge, Bomtoay.
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(The witness was called in and he 
took his seat)

MR. CHAIRMAN: Before we pro
ceed, may I draw your attention to 
Direction 58 of the Directions by the 
Speaker which reads follows:

“58. Where witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it clear to 
the witnesses that their evidence 
shall be treated as public and is 
liable to be published, unless they 
specifically desire that all pr any 
part of the evidence g}ven by them 
is to be treated as confidential. It 
shall however, be explained to the 
witnesses that even thougih they 
might desire their evidence to be 
treated as confidential such evidence 
is liable to be made available to the 
Members of Parliament.”

Please introduce yourself to the Com
mittee.

SHRI H. S. URSEKAR: I am a re
tired Sessions Judge of Bombay. Now, 
I am practising as an Advocate in the 
Bombay High Court. I have w ritten  
a book called “Law and Social Wel
fare” .

MR. CHAIRMAN: What are your 
views on the proposed Amendment 
Bill?

SHRI H. S. URSEKAR: My first
point is that in the proposed Draft 
Amendment, bearing in mind the 
spirit of the provisions of Section 
228A with which I agree very much, 
there are other sections also in which 
the victims are involved and their 
reputation is at stake. For example, 
eases like a kidnapped girl, minor girl 
kidnapped for prostitution purposes, 
are dealt under Section 378 of the 
Indian Penal Code. If possible, cases 
of this kind may also be included in 
this proposed Amendment Bill and 
given the coverage and protection 
against publicity. If a journa
list trangresses the law and tries to 
bring a woman into further disrepute, 
then the best punishment for him is 
to publish an apology. My opinion ia 
that it will act as a more effective 
deterrent than giving him fine only or 
sending hlx» to Jail

Under Section 228(a) we find that 
nobody is allowed to give publicity ta 
the victim of the rape crime. But 
there, may be a loophole. A clever 
journalist may try to re-produce a y  
part of the judgment which may bring 
disrepute to tl̂ e victim of the rape.
My suggestion is that if he does that, 
he should be punished. But if he r e - ' 
produces the entire judgment, then 
only he may not be punished.

MR. CHAIRMAN; Why should he 
not be punished in that case?

SHRI H. S. URSEKAR: Because the 
judgment" is a public document and 
there is no ban on publishing the 
judgment.

In Section 375 Fifthly, the words 
‘under a misconception of fact’ should 
not be there. I propose that the 
expression may be changed to mistake 
of fact*. The reason is that ‘miscon- * 
ception’ is a language of a layman. 
'Mistake of fact* has a legal content 4 
recognised by all the courts. If we go 
on the basis of "misconception of fact”, 
it becomes personal. The mistake of 
fact is not personal.

In jSecion 1875 Sixthly about ad
ministering of some drug, the present 
provision is that the man is punished 
if he personally administers some 
drug. It needs further clarification
i.e. whether by himself or through 
somebody.

Again the same clause says that ■ 
there should be effective resistance. 
Retention of the word ‘effective* is * 
dangerous because when we talk of 
effective resistance, it means success
ful resistance. So, this particular 
word ‘effective’ should be dropped.
Only ‘resistance* should be there.

Section 375, explanation 2 says that 
if the husband and wife are staying 
part under a decree of judicial separa
tion and if an intercourse takes nlace, 
it may amount to rape. I am suggest* 
ing here another category also viz* 
where an application for divorce by 
mutual consent, which is permissible
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under the Hindu Marriage Act or the 
Special Marriage Act, ia pending and 
during thif period if the huaband 
makes an attempt on the wife, it 
ahould be treated aa Tape.

SHRI AMARPROSAD CHAKRA- 
BORTT: When the relations exist, can 

you include thia into rape?

SHRI H. &  URSEKAR: Thia parti
cular Judicial separation further 
allows the wife to daim maintenance 
without giving the man any service.
This is a step to procure decree. If 
approved, where a joint petition for 
mutual divorce is submitted in the 
court and they live apart and if inter
course takes place, that should be in
cluded in this.

A girl of 13 or 14 years of age reads
cinema literature or sees cinema shows. 
She may be tempted to have the plea- 

l^sure of life. She is not in a position 
to give consent.

Here is a girl under ten years of 
age.

One who is not capable of having 
any experience is raped then the 
minimum imprisonment should be ten 
years. This is my personal suggestion. 
Protection should be given to the girls 
under ten so that their life should not 
be ruined.

I ln case of public servant, the word 
used is 4iundue advantage” . It is on 
page 4. This word “undue” i8 capa
ble of creating great mischief at the 

hands of lawyers. It should be delet
ed. It should be left to the wisdom of 
the court. It should be left to the dis
cretion of the court.

We would like to add that in order 
to effectively combat and curb crimi
nal assaults on minor girls further 
proviso may be added after the pro
viso to Section 3fS(S).

w ‘Provided further that if the vie-
Vim  is a minor girl below sixteen

the punishment shall be death*.

In Clause (2) Section 376 we sug
gest that the proviso for the minimum 
sentence in case of minor girl may be 
added as under clause (1) of the said 
section as proposed by us. *

In Section 376 (2) (c) the word 
inmate of the institution is an inad*» 
quate category to prevent the mis
chief. Hence we say that any person 
who comes to see the inmate of the 
institution and who is subjected to re- 
vishment within the premises of jail, 
etc. should also be brought under 
cover of this clause. Similarly, in 
section 376(2) (d) after the words 
woman who is receiving treatment, the 
words 'on a woman visitor to the 
hospital’ be deemed to enlarge the 
scope of protection.

I ll  A: This new presumption is not 
warranted under the present situation. 
It will lead to more harm than pre
venting crime. It is well known that 
false charges are trumpted up by 
woman out of enmity or out of cor
rupt motives of blackmaling a person. 
Further we may point out that this 
presumption is too wide and drastic. 
No man would be safe and it would 
charge the male accused prejudicial
ly. We are afraid this may prove s 
nail in the coffin of the presumption 
of innocence which according to I*>rd 
Sankey. is a silver lining to the cri
minal jurisprudence.

The provision of new Secticfri 111A 
in the Act of 1872 page 6 (lines 3—9) 
are extremely heartening that due to 
the awareness created in the country 
today, the Government want to give 
the benefit of the doubt totally to the 
aggrieved person. Whenever and 
wherever the evidence proves that 
sexual intercourse has taken place and 
the question whether it was without 
the consent or with the consent of the 
woman alleged to have been raped 
and she states in her evidence before 
the court that she did not consent, the 
court shall presume that she did n0t 
consent. However, much as we wish 
to book the culprit yet, it is thought 
necessary in order to ensure that no 
mis-carriage of Justice is done that
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the court may be permitted to decide 
after hearing the evidence instead of 
presuming thaft all statements made by 
the woman are to be considered cor
rect Thus the following be added as 
amendment to the clause:—*

Clause 8—at page 6 lines 3-9 
words “The court shall presume 
that she did not consent1* the words 
“The court shall decide the ques
tion on the basis of the evidence 
before the court” be substituted.

If at all it is to be laid down, the 
court’s decision is not there.

MR. CHAIRMAN: Let me interrupt 
you at this stage. You have substan
tially advocated your point. Your 
counter-argument is that the burden 
of proof is not shifted on the accused. 
What is presumed is that there is 
absence of consent. It is not a case 
of everybody that the guilt should be 
established. May be, it could be des
troyed by the accused himself unless 
there is a substantive evidence that 
there was co-habitation. If there was 
a sexual intercourse, there should be 
some symptoms of penetration and 
then there should be some self-sup
porting medical evidence in that case. 
And if the intercourse is proved, then 
the presumption would be that there 
is absence of consent or the woman 
has not given her consent. This pre
sumption of absence of consent does 
not cast the burden on the accused to 
disprove or rebut it. This was the 
view expressed by others. What have 
yau to say?

SHRI H. S. URSEKAR: May I sub
mit that I do not accept this view. 
This is an Aristotle’s fallacy. I have 
already made it clear that if you intro
duce the provision it will only destroy 
the whole structure. Some of the 
persons who came here made out a 
ease that everything should be pre
sumed. Presumption would arise at 
a later stage when the evidence is to 
be taken. The judge has to form an 
opinion while giving his judgment. 
The point here is very simple. First

of all there should be a sexual inter
course. Otherwise, rape cannot be 
established. It has been provided for 
that penetration is sufficient to consti
tute a sexual intercourse to the offence y 
of rape. That part of the evidence 
must be there on record. The point 
here is whether the man has done the 
intercourse with or without her con
sent. In that stage, the presumption 
should be in favour of the witness. 
That is what I think. If presumption 
is accepted as part of the proof, then 
even the physical contact with the 
woman is enough. But, if it is through 
the pressure of somebody, in such a 
case, the presumption is not there.

Therefore, I am suggesting that it 
may be classified under a category. 
Sec. 114 is already there. Under that, 
the court may presume under certain 
circumstances.

MR. CHAIRMAN: Accprding to you j  
Sec. 114 will serve the same purpose. (  
What is the good in making the pro- | 
vision of 111A?

SHRI H. S. URSEKAR: The provi
sion as it stands contains the wordings 
‘the Court shall presume’. Accprding 
to my interpretation, what I am res
pectfully trying to point out is this. 
Surely in our anxiety to give protec
tion to a woman, we may not remove 
the protection given to a man*

# SHRI BAPUSAHEB PARULEKAR:
I have two or three questions to ask. 
With reference to definition under 376, 
you said that the words 'misconcep-  ̂ . 
tion of facts’ should be removed. You 
yourself said that the mistake of facts 
is no defence because it is an Excep
tion. Do you think that we may in
clude the Exception in the Penal Code 
Clause?

SHRI H. S. URSEKAR: That is al
ready included. We all know how 
Lord Indira, the King of God played 
false on Ahilya under this pretext.

SHRI BAPUSAHEB PARULEKAR:
The object of the Bill is to punish the 
guilty. We should give priority to / 
this. Do you mean to say that tbir



basic fabric should not be changed 
even if injustice is caused to the peo
ple? Don't you think that the guilty 
should be punished?

SHRI H. S. URSEKAR: It is not an 
injustice at all. Justice is always 
administered according to law. I have 
written a book on it which is appre
ciated by Prof. Devki Nandan.

SHRI BAPUSAHEB PARULEKAR: 
Therefore, even if the law ig to be 
changed, justice should be according 
to law. «

SHRI H. S. URSEKAR: In your
view you may be perfectly right. This 
is not the only way.

SHRI BAPUSAHEB PARULEKAR: 
As the law stands today, a woman has 
to prove a thing which is a negative 
thing, namely, that she did not con*

>sent. How can this be proved that 
she did not conseht?

SHRI H. S. URSEKAR; The consent 
can be proved or expressed. If there 
is a consent it may be by way of a 
letter written; it may be an implied 
consent. The magistrate among other 
things has to collect and to act accord
ing to the circumstantial evidence. I 
have come across a case where the 
court is in possession of a letter 
written by the boy.

, SHRI BAPUSAHEB PARULEKAR: 
i  Excuse me for my interruption. What 

was the rationale of your judgment 
that led to the conviction?

r
SHRI H. S. URSEKAR: I have con

victed persons. And in many cases, 
what I did was this. As a sort of re
habilitation in the case of a boy, I 
have won him over.

That has been done in so many cases.

SHRI ERA SEZHIYAN: After mar
rying the victim girl the accused per- 

may get clemency. Bui, after- 
ds, he may divorce her.

SHRI H. S. URSEKAR: In such
cases, even if a girl is traditionally 
married after looking to the horoscope, 
he may divorce her. We cannot stop 
him from doing that.

*9*

SHRI S. W. DHABE: Please refer 
to Section 228A sub-Clause (2)(b). I 
will read it out. It is as follows:

“ (b) any matter in relation to a 
proceeding held in a court in camera, 

is prohibited, any person who prints 
or publishes any such news or mat* 
ter shall be punished with imprison
ment for a term which shall not be 
less than one month but which may 
extend to two years and shall also 
be liable to fine;”

Now, I would like to know whether 
the publication of the news will help 
in solving the problem. Are you in 
favour giving publicity to such mat
ters?

SHRI H. 9. URSEKAR: What is re
quired is giving protection to the vic
tims. The girls identity and her name 
should Hot be publicised in wider cir
cles. It may however be published 
without giving her name and details 
of her identification.

SHRI S. W. DHABE: Are you in
favour of in camera trial?

SHRI H. S. URSEKAR: Yes, Sir.

SHRI S. W. DHABE: Under Section 
327 of the Cr. P.C. of 1*73, discretion
ary powers are given to the Court. 
There is no compulsion.

SHRI H. S. URSEKAR: The discre
tionary power should be retained be
cause the fundamental principle of 
judicial system is to have a fair and 
open trial. I would therefore like that 
the discretion should remain.

SHRI ERA SEZHIYAN: The witness 
was explaining about the Section S76A.



But I would like him to refer to Sec
tion 376B. It is stated here—

“376B. Whoever, being the supe
rintendent or manager of a jail, 
remand home or other place of cus
tody established by or under any 
law for the time being in force or 
of a women’s or children's institu
tion or holding any other office in 
such institution by virtue of which 
he can exercise any authority or 
control over its inmates, takes undue 
advantage of his official position..

Here the word “undue” is added. 
Except this, this Section is identical 
to the Section 376A.

SHRI H. S. URSEKAR: Here the
word “undue” should be removed.

MR. CHAIRMAN: What is your
view on clause 11-1A in the proposed 
Amendment Bill?

SHRI H. S. URSEKAR: This kind 
of case should not be treated as an 
ordinary case. You can enhance the 
punishment. You can tighten the 
proof, you can tighten the investiga
tion. Women’s organisations should 
be associated with the trial and in
vestigation of these cases.

SHRI BAPUSAHEB PARULEKAR: 
There is Customs Act, there is Adul
teration Act, there is COSEPOSA, etc. 
There, there is a presumption where 
the burden can be shifted. Now, why 
should this be treated on par with 
those Acts?

SHRI H. S. URESKAR: Those are 
objective things. But this is a sub
jective thing. It would be dangerous 
if you adopt those principles here.

SHRI S. W. DHABE: You have
mentioned about whipping in the case 
of gang rape. Will you go,further to 
the extent of suggesting death sen
tence to the accused in such cases?

SHRI H. S. URSEKAR: In gang
rape, I would suggest whipping.

(The witness then xoithdrew)

VII—Indira Congress, f  Mahila 
Front Thane District

Spokesman;

Shrimati Shakuntala Paranjpe, 
President and Notary Public Advo
cate.

(The witness was called in and she) 
took her seat)

MR. CHAIRMAN: Before we pro
ceed, may I draw your attention to 
Direction 58 of the Directions by the 
Speaker which read* as follows:

“58. Where witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it deer to 
the witnesses that their evidence 
shall be treated as public and i* 
liable to be published, unless they 
specifically desire that all or any 
part of the evidence given by them 
is to be trejited as confidential. It 
shal however, be explained to the* 
witnesses that even though they ; 
might desire their evidence to be 
treated as confidential such evidence 
i8 liable to be made available to the 
Members of Parliament.”

What do you want to say on the Bill?
SHRIMATI SHAKUNTALA PAR

AN JPE: So far as the consenting age 
is concerned, it should be reduced 
from 16 to 14 because the IPC was 
drafted 100 years back when the social 
environments were quite different 
from what they are today. Especially 
when we consider the Indian climate,, 
girls here get sexual urge at an early 
age. Even at the age of 13 or 14 they 
pass SSC standard. My experience is 
that so far as the higher and middle 
classes are concerned, they do not 
come forward to lodge complaints. 
So most of the cases come from 
jhopar-patti. We very well know the 
environment there. Here almost all 
the family members go out for work. 
Only girls remain at home. Because ol 
the scarcity of accommodation there 
is no privacy to the family life. So, 
because of the effect of dnema o* 
them and the environment in wh^tb 
they live, they get sexual urge tjm *
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«arly age. We find that because of 
sexual urge and out of curiosity also, 
they fall prey. They do it knowing 

.tally well what they are doing. Some
times false cases are also lodged only 
because the parents want to extract 
jnpney from the accused. My exper- 

‘ IdfriCe is that, between 60 and 75 per 
cent of the cases are consent cases. 
Therefore, if the age is reduced from 
16 to 14, I think, the percentage of 
the cases will be reduced. Now-a- 
days certainly the girlg get knowledge 
about sex at *<»rlv age b«cans'' of 
education, environment, social condi
tions, effect of cinema etc. Here the 
gfrl gets menses at the age of 12. This 
is the time when she gets sexual urge.

About Section 376 I feel that this 
provision of proposed amendment is 
dangerous because when a discrimina
tion i8 made between one man and 
another man, it will be unconstitu
tional.

ME. CHAIRMAN: H*re many w it
n ess*  say that the nama o f  victim
should not be published but the name 
o f the accused should be published.

SHRIMATI SHAKUNTALA PA R - 
ANJPE: Here I feel that names o f 
both the parties should not be pub
lished.

SHRI BAPUSAHEB PARULEKAR: 
Afcart from  the discrim ination part o f 
ft, what is your view  about this sec
tion?

\ SHRIMATI SHAKUNTALA PAR
** ANJPE: Doctors have also been in

cluded in tWs. Tti you w ill
get good gynaecologists.

MB. CHAIRMAN: D o you like It 
ar do you dislike it?

SHRIMATI SHAKUNTALA PA R - 
ANJPE: I dislike it. Because o f that 
ipesum ption, automatically the bur
den w ill be shifted on to the accused, 
t i le  proposed amendments taken to
gether are very dangerous to  the 

oode’ty. Ten yeaxv imprleonmant la 
^ fin ite ly  rigor oue.
3027 LS—14.

The definition o f *public servant* 
w ill be so w ide that M.Ps., M .LAs 
and Ministers w ill also com e in. We 
have to look at the things from  social 
point o f view . College going girls 
and boys are there. In such type o f 
cases we can ask for a guarantee o f 
good behaviour when convicted. 
Leniency has to be shown to him. If 
we make ten year8 punishm ent/im 
prisonment, the Judge w ill not have 
any discretion which he has just now 
tinder the present A ct Young gtrlg 
and boys muat be given liberty.

SHRI S. W. DHABE: She had sug
gested whipping.

SHRIM ATI SHAKUNTALA PAXr 
ANJPE: W e have to take it aa a aodai 
efltenoe.

SHRIMATI SHAKUNTALA PRAN- 
JPE: W e have to take it as a social 
offence.

MR. CHAIRMAN: Have you
handled any such cases?

SHRIM ATI SHAKUNTALA PAE
AN JPE: Yes so many. There w t  M r.
tain borderline cases o f girls o f the 
age o f 15 to 17 years. In most o f 
these cases they were sent to the Civil 
Hospitals. W e know, so much o f cor
ruption is going on. They tamper 
with the certificates. Therefore, there 
must be qome panel o f lady doctors 
in evefy  district and this type o f 
cases should be sent to the M r  
doctors.

So far as F .I.R  is concerned, it must 
be recorded by the Lady Police Officer. 
In every big city there must be one 
police station which should be fo lly  
organised by lady Police Officer.

SHRI AMARPROSAD CHAKRA
BORTY: D o you suggest M y  j udges?

SHRIMATI SHAKUNTALA FAB.
ANJPE: I am com ing to that.

If offence is not comm itted In the 
area where the police stations sug
gested by me ara there, the case may 
be registered fe& the area w lm * 
offeoce has M en comm itted but hr
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investigation it should be transferred 
to the police station which is fully 
organised by the lady Police Officer.

Family courts should be established. 
All the family cases should be decided 
in such courts. Cases of rape, adul- 
try, kidnapping, etc., which are family 
matters and which concern the family 
life, these cases should be conducted 
in the family courts.

As far as possible there should be 
lady Judges. There may be a panel 
of two Judges.

So far as judiciary is concerned, 
they are not getting many lady 
judges. It is because of so many pro. 
Mams for the lad tee. In Bombay BIgfc
Court there is only one lady judge.

After sun set no lady should be 
arrested. That provision is already 
there. As far as possible the state
ment of the victim should be record
ed by the Police Officer at the resi
dence of the victim. After sun-set 
she may be put under house arrest. 
Her clothes should be collected. Lady 
Doctor should physically examine her.

MB. CHAIRMAN: You have not 
given concrete suggestion so far as 
medical evidence is concerned.

SHRIMATI SHAKUNTALA PAIU 
ANJPEj Medical evidence is tamper
ed. That is what I have said. I have 
not followed what the Chairman would
like me to suggest

MR. CHAIRMAN: Some lacuna is 
there so far as medical evidence is 
concerned. You talked about panel 
of doctors.

SHRIMATI SHAKUNTALA PABr 
ANJPS: I have suggested that there
should be a panel of lady doctors for 
every district to whom the victim 
should be sent for medical examine, 
tion.

So far as shifting of burden of proof 
on the accused is concerned, that pro
vision should be deleted because it

may create a dangerous precedent i f  
it is retained.

BCR. CHAIRMAN: Have you finish
ed with what you want to say?

SHRIMATI SHAKUNTALA, PAA-
ANJPE: Lastly, I would submit if 
at all the Explanation is to be made, 
always the discretion is with the 
court When the case comes before 
the court that the father has raped 
his own daughter—I have come across 
the cases of this type also—it is 
definitely a heinous crime and the 
court should give a severe punish
ment to the accused.

MR. CHAIRMAN: We have pro
vided for a ten year imprisonment in 
this Bill for this offence. Is it your 
contention that this provision should 
remain?

SHRIMATI SHAKUNTALA PARA- 
NJPE: Leniency may be shown in
some cases. In the case of the father 
raping his own daughter, that is 
heinous in nature the leniency should 
not be shown to him. Sometimes a 
college boy fall* in love with a  gbL 
In that case the parents of both may 
lodge a complaint. He should not 
come in for a trouble. In such a ctose, 
both of them are guilty. If both of 
them are consenting parties, in such 
cases, even though it may be an 
offence, there should be some provi
sion by which the benefit of doubt 
may be given to them. Some leniency 
may be shown to them. <

MR. CHAIRMAN: One more ques
tion. There are cases where a  con
sent by wife is given but no consent 
from husband is given. Is it your 
case that if the intercourse comes 
through, it amounts to adultery? In 
all other cases when there is no con
sent, it amounts to rape. In that c a s e  
the wife should be a party to the 
consent and she will be a passive 
witness.

Don't you think wot .HU
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SHRIM ATI SHAKUNTVALA PARA* 

NJPE: So far as section 125 o f the
Cr. P . C. Is concerned. I  auggeat that 
there should be som e provision for 
Interim pnaintenance just as there ia 
a provision under the Hindu M arriage 
A ct, under Sec, 224. I f a case ia 
pending for tw o yaars, the poor lady 
does not get any relief fo r  tw o years. 
She sim ply com es to the court and 
goes out now  and then because the 
husband manages to get extension o f 
time.

SHRI AM ARPROSAD CHAKRA- 
BORTY: Don’t you think that the
court is sympathetic in such cases?

MR. CHAIRMAN: I am sorry, the 
Committee has no jurisdiction over 

m s.

SHRI BAPUSAHEB PARULEKAR: 
W e have not discussed the social aa* 
pect o f the problem . Suppose there 
la pregnancy out o f th* rape. D o foa 
think that statutory protection should 
be given to the child as also the child’s 

m other?

SHRIMATI SHAKUNTALA PA R A - 
KJPE: There w ill be so many com 

plications.

SHRI BAPUSAHEB PARULEKAR: 
How can you establish that the child 
ia out o f that rape?

SHRIMATI SHAKUNTALA PARA
NJPE: It w ill be a problem . Recent
ly, I had an occasion to visit 
on a study tour. There I came across 
tbe law. They do not differentiate m 
between legitim ate and illegitim ate 
chSdren.

SH M  BAPUSAHEB P A K U U K A R : 
They are the children o f the eofl.

SHRIMATI SHAKUNTALA PARA* 
NJPE: There is no private property 
in  China. There are very few  eaeaa 
o f inheritance. y

8HRI BAPUSAHEB PARULK&A*: 
Who ahould look after such children?

SHRIMATI SHAKUNTALA M IA -
NJPE: There must be a qpedal law 
enacted for giving protection to such 
types o f children. I should give you 
one story. One lady had com e to me 
and she wanted to  have a child tnm 
the person whom d ie  liked. Bo came 
from  a respectable fam ily and be waa 
popular in  society. She never wanted 
to disclose the name that he waa Oka 
father o f the child. She was asking 
Mm what name should be given te 
the child if  she were to send the 
child to the school. I said that she 
should put in the name o f the father. 
She said *No’ to this because the man 
was from  a respectable fam ily. She 
did not want to damage the reputa
tion. I told her to give her ow n 
name since ahe expressed a dartre 
that the aociety w ill not accept the 
child if  her name is put in. There 
should be an act, to the effect that 
if  the lady adopts the child m her 
own daughter or son, for pmtanting 
such a child ahe be allowed te put 
her ow n as guardian in plaoe o f CHtber.

SHRI S. W. DHABE: D o you think 
that an be saada
com poundable?



SHJUMATI SHAKUNTALA PABA- 
KJP& it should be. Compensation 
ahoilld be paid to the victim, the 
culprit should not be left free. There 
must be some provision by which the 
person committing rape should be 
ynwiAirf The offence should be 
made compoundable. The judge 
should try to intervene from the 
social point of view and he should 
ask that compensation should be paid 
to ttle victim.a*

SHRI S. TRT. DHABSi U nto S$c. 
$0 of the IPC, even today, if the ghtM 
is above 12 years of age, consent may 
be given. Do you want that this 
should be changed to 14 years?

SHRIMATI SHAKUNTALA PAR. 
ANJPE: It vhould be raised to 14.

SHRI S. W. DHABE: In the 
Penal Code, fee age of consent is 
given u  12.

SHRIMATI SHAKUNTALA PAR- 
ANJPE: That should be enhanced to 
14 for all purposes. There should not 
be any discrimination. Even in kid
napping cases, it should be reduce*) 
from 18 to 16.

SHRIMATI GEETA MUKHERJEE? 
You have tried some cases of rape 
and perhaps most of them turned out 
to be false complaints. What are the 
reasons for making false complaints?

SHRIMATI SHAKUNTALA PAR- 
ANJPE: I do not mean to eay that all 
the cases are false. Mtthy a time there 
were false complaints made with a 
view to extracting money from the 
person concerned.

MR. CHAIRMAN: Thank you very 
much.

(The Committee then adjourned) ^
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BBmsnnuxxvs or the Ministry or Home Anvuss

Shri 1C. P. Khasla—Officer on Special Duty
W m naa^ beam*n®>

L Governm ent o f Gujarat, Gandhinagar:

Spokesmen:
1. Shri R. V. Chandram ouli, Secretary, Hom e Department.

2. Shri K. M. Satwani, Secretary, L egal Department.

II  Shramik Mahila Sangh, Bom bay:

Spokesmen:

1. Shrim ati A hilya Rangnekar.
2. Shrim ati Tara Valamu.
5. Shrim ati Subhaahini AIL

III. Lawyers fo r  Dem ocracy, Bom bay:

Spokesmen:
ft. Shri A run Sathe.
2. Shri Haresh Jagtani
3. Shri Mahesh Jethamalani
4. Shri Raj Purohit 
8. Shri M. D . Angal 
« . Shri M llind Sathe
7. Shri N itin G . Raut

IV . Dr. R oop Kulkarni, Lecturer Nagpur U niversity, Nagpur

V . Bhartiya Janata Party (M ahila A gad i). Bom bay:

Spokesmen:
1. Shrim ati Jayawantiben Mehta, M LA 
X. Shrim ati M alti Nanawani
8. Shrim ati Chandra Kanta G oyal
4. Shrim ati Shalini Kulkarni 
B. Shrim ati Puahpa W agle
6. Kum ari Sudha Gandhi, A dvocate 
T, Kum ari Chanushila Azgaonkar 
«. Shri Ramdas Nayak, Ex-M LA.

I—G ooem m ent of Gujarat, Gandhi
nagar.
Spokesmen:
1. Shri El V . Chandramouli, Sec

tary Hom e Departm ent
2. Shri K . M. Satwani, Secretary 

L egal Department.

(The witnesses tuere called in and 
they took their seats)

MR. CHAIRM AN: B efore w e pro
ceed, m ay I draw your attention to 
D irection 88 o f the D irection! by  the 
Speaker which reads as follow s:

“ 58. W here witnesses appear be
fore  a Com m ittee to  give evidence, 
the Chairman, shall make it cl^ar 
to the witnesses that their evidence
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shall be treated aa public and is 
liable to  be published, unless they 
specifically desire that all or any 
part o f the evidence given by them 
is to be treated as confidential It 
shall, however, be explained to the 
witnesses that even though they 
might desire their evidence to be 
treated as confidential such evidence 
ip liable to be made available to the 
Members o f P arliam ent"

I hope you have gone through the 
H ill, y ou  kindly touch "only those 
points on which you want to enlighten

SHRI K . M. SATW ANI: With
regard to clause 2 (proposed Section 
228A, sub-section 1, line 5) it is one 
o f the sections based on our recom 
m endations and w e w elcom e it. There 
is a sm all thing which we would like 
to point ou t In line 5 the words are 
‘ ..sh a ll be punished with im prison
m en t...a n d  shall also be liable to 
fine* I feel that after the w ord ‘im 
prisonm ent’ the words o f either des
cription ahould be there. In all the 
sections these words are there. If 
the draftsman has om itted it with 
purpose then I have nothing to say. 
But if it is a slip, then it should be 
rectified.

SHRI R. Y. CHANDRAMOULI: 
Clause 3 relates to the definition o f 
Section 375. Part beginning with 
'Fifthly* gives an im pression that it 
is fear o f death to herself. Here the 
w ords ‘anyone in whom she might be 
interested’ should be added. In fact 
the Law Commission made a recom 
mendation to that e ffect Those words 
are there in other sections.

About the age as mentioned in 
'Seventhly' o f Section 375 w e would 
like to submit that in both the cases 
it should be 18 years because that is 
the legal age o f marriage. Lowering 
the age here fives an im pression that 
this Section legalises this age for mar
riage purposes also.

V  'With regard to the proposed amend* 
thent to the Evidence Act, the Draft

B ill has covered only one amendment
i.e. Section 111A, W e would like to 
submit that the recommendations 
made by the Commission with regard 
to other tw o sectiona o f the Cr. P. C. 
and the Evidence Act are not covered 
by the present B ill They should be 
included in this. In clause 8 o f the 
draft B ill our submission is that in 
the third Una o f Section 111A A a  
object is to shift the burden of proof. 
So, after the word ‘intercourse’, the 
words *by the accused’ should be 
added. The m ere act o f sexual inter
course is not enough. But sexual 
intercourse by the accused is neces
sary to be proved. Otherwise it w ill 
not be fair to the accused to ahlft 
the burden on him to prove the con
sent.

Section 146 o f the Evidence A ct and 
53A as proposed by the Law Com
m ission should also be incorporated 
in this BilL The words in  camera* 
are not defined in the Bill. It Is for 
consideration whether it should be 
broadly defined. Otherwise we w ill 
have to leave it to the court and the 
judge w ill have his own Interpreta
tion.

It is necessary to provide the pro
secutrix with some aort o f legal aid. 
It may be a lady law yer or somebody 
in whom  she has confidence. I can 
say on the basis o f m y experience as 
a Session Judge that the prosecutrix 
often feels that she is being subjected 
to another ordeal when she is in  the 
court room. So, we should do every
thing possible to see that ahe fed s 
com fortable, and ahe does not feel 
nervous. She ahould feel that ahe is 
in safe hands in the court room

There are instances where arosi 
examination is such that the court 
should intervene. That Is, o f eouree, 
a matter for the court to provide 
som ebody w ho can talk to the lady 
in confidence. What w e find is that 
some awkward Qtmttooa are put at 
the time o f croas examination.

The offence o f rape cannot be said 
to have been proved unless it ia paw 
ed that penetration was there. Tbeee 
questions when put to the tlcHat
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create a scene where she feels very 
Uncomfortable. Sometimes the judge 
has to whisper ‘you are just like my 
daughter*. If there is a lady lawyer 
or somebody who has already talked 
to her, she will not feel embarrassed. 
Therefore, I submit that some provi
sion of legal aid to the victim should 
he there.

We are really very sorry for having 
put you to inconvenience by coming 
late.

MR. CHAIRMAN: You Were also 
1 Session Judge. You have also dealt 
Wfth many eases of rape. KJtadly 
xefer to the word beginning with 
•thirdly'. You said ‘person in whttn 
interested’ is not there. Therefore, 
there should be insertion of some 
words. You kindly refer to Section 

of the LP.C., wherein it has been 
efined.

503—Criminal intimidation has been 
defined. In definition of criminal 
intimidation 'a person in whom 
Interested* is also covered.

SHRI K. M. SATWANI: Tear of
death or hurt to the person concern
ed, or someone in whom he or she is 
Interested* is clear in Section 503.

In Thirdly, ref. to Sec. 503 is at the 
end. It is preceded by the words **I 
as defined".

The provision regarding somebody 
else is not there.

MR. CHAIRMAN: Entire sentence 
should be read. You cannot split it 
up.

SHRI K. M. SATWANI: In the
original Law Commission’s Report, 
probably it was there.

I personally feel it is better to add 
these words in the earlier part of the 
Section as it will avoid any scope for 
ambiguity.

SHRIMATI SUSEELA OQPALAN: 
You have suggested legal aid for the

WiH you allow, her to proceed 
against the accused simultaneously 
along with the State proceeding!?

SHRI K. M. SATWANI; The 
object of legal aid is to proceed 
against the accused also on her own 
on the civil side as well as on ihs 
criminal side. In addition to that the 
legal aid w hich I  contem plated Is t ie *  
in the trial for offence of rape—where 
the lady lawyer talks to her. She 
acts as an interpreter and rem ains 
present in the court.

SHRIMATI GEETA MUKHERJEBt
111A:

You have supported it  You aUe 
wanted some addition. You wure 
Sessions Judge. Will it not be help* 
fu l for m eeting out Justice I f the 
of proof is shifted? Surely, you 
should know all the arguments that 
are being put forth. There may be 
false complaints. Why are you sup* 
porting Section 111A particularly in 
view of this fact that you had the 
experience as the Sessions Judge?

SHRI K. M. SATWANI: Why w e
are Supporting this is that the baste 
principle of criminal jurispurdenee 
which we got from the British is still 
being followed by us. In a criminal 
case, the burden of proof is always 
on the prosecution to prove every 
Ingredient of the offence. We are 
here making a departure from the 
basic principle by saying that a pari 
of the burden should shift on the 
accused. This principle of shifting 
the onus of proof under criminal law 
has been accepted. There have been 
laws like the Prevention of Food 
Adultration Act, Corruption Act etc* 
where in a suitable case, the burden 
can be shifted. If I may be permit
ted to say so, when we are administer, 
mg justice between the two indivi
duals or between the two classes of 
people, one is weak and the other 
Is strong, there the burden should 
shift. I am of the view that in these 
cases because the woman is the victim  
of the offence of rape, when she says, 
la  her evidence that it Is without b et'
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omsent, it Is lor the accused to prove 
that it was done with her consent 
The onus will then shift to him. I 
think this is a welcome provision.

SHRI R. V. CHANDRAMOULI: In 
95 per cent of the offences of this 
kind there will be no witnesses except 
the proesecutrix and the person con
cerned. Shifting the burden on the 
accused is & very necessary provision. 
Other-wiseit: would be difficult to say 
whether the consent has been given 
or not.

SHRI K. M  SATWANI: As I sub
mitted earlier, firstly, th^pexual inter, 
course by the accused person should 
be proved; then the absence of content 
for this act will have to be proved, 
then only the burden of proof will 
lie on the accused to prove that there 
was consent The lady may say that 
she did not give her consent. It is only 
in that case that the court will pre

sum e. , •; 4*

SHRIMATI GEETA MUKHERJEE: 
In your note you suggested some of 
the provisions to be incorporated 
should be a9 per the Law Commission’s 
recomendations. One was with regard 
to the procedure of the enquiry. That 
corporated. The idea of the framers 
was that this may be done by the ad
ministrative orders. Your memoran
dum states that some of the amendr 
ments should be incorporated in the 
body of the law in order to make the 
administration more alive to the pre- 

lssures. In the meantime since the 
*© ill has not got the provisions, have 

you any reason to shift your ideas?
SHRI R. V. CHANDRAMOULI: We 

stand by what we recommended in 
the light of the Law Commission’s re
commendations. We discussed among
st ourselves the Law Commission’s 
recommendations. This Bill * is 
for dealing with the rape cases 
Consequential provisions in the Cr. 
P. C. and I. P. C. find a place here. 
In fact we were under the impression 
tjhat probably the Government of 
M ia  was contemplating a separate 
omnibus Bill because of the recom

mendations of the Law Commission. 
We thought that the incidental pro
visions could be covered by eituer ad
ministrative orders or by other kgal 
provisions. We thought that this 
would be a part of the omnibus JBU1 
involving not only investigation of 
each offence like outraging the modes
ty of women etc. but also other offen
ces. Executive instructions already 
exist that a woman should not .be 
sent to the police station after sun 
set and all that. It should have sta
tutory cover. We are under the im
pression that it will be covered by 
an omnibus Bill. We stand by this,

SHRIMATI GEETA MUKHERJEE: 
My last question is about the medical 
examination. Based upon your ex
perience, can you suggest a way oa 
how to make the medical examina
tion more effective?

SHRI K. M. SATWANI: The girl 
should be sent for medical examina
tion wThin twenty four hours. The 
report should be there. These thing* 
are generally done. It would be better 
it there is some statutory provision 
also to this effedt.

SHRIMATI GEETA MUKH&Iw'lE: 
If any police personnel refuse* te 
record the case on timef should it t» 
treated as a cognisable offeree? Do 
you sgree?

SHRl R. V. CHANDRAMOULI: We 
support this provision not only fcfr 
this sort of offence but for other 
offences also.

SHRI B. IBRAHTM: Regarding new 
Clause 228A(1), if the words ‘official 
communication' are also included 
after the words Whoever prints or 
publishes', do you support?

SffRI K M SATWANI: Firstly the 
official communication is not said to 
be a publication; secondly, unde* the 
Evidence Act, there is a provision that 
the offibial communication betweeh 
two in d iv id u a l s  or two government 
officers does not form part of thtf pub
lication.

SHRI B. IBRAHIM. There is 
opinion from some of the people, #*•
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jMKiatioas, that is amounts to ‘press' 
censorship’. What do you gay to this?

SHRI K. M. SATWANI: The press 
-which normally can publish the details 
of the proceedings of a case will be 
prohibited from doing that. It will 
be an offence if they publish it.

So, to that extent, there is a res
traint on the press.

SHRI LAL K. ADVANI; Is it not 
a fact that the legislation which is 
contemplated now is as a result of 
publication in the press of several 
cases of rape? For instance, the wife 
of a journalist was raped and there 
wa« an outcry of the society expres
sed through the press which resulted 
in this kind of reform. So, by bring
ing this provision, are we not going 
towards a social change?

SHRI R. V. CHANDRAMOULI; But 
the publication before the offence is 
registered will not be covered by this 
3ection.

SHRl K. M. SATWANI: We are on a 
limited point. The name or the iden
tity or details of the vicitim should 
not be published. We are not objecting 
to the publication of the trial and the 
result of the trial.

MU CHAIRMAN; You kindly refer 
to Section 228A (2) (b). It is clearly 
stated that any mater in relation to 
the proceedings held in camera should 
not be printed or published. But I 
may bring to your kind notice that 
other witnesses have said that this 
kind of censorship of press ahouM not 
be encouraged. This Bill i8 the result 
of the outcry of the general public 
after seeing the publication of such 
matters in the press. So, publication of 
this matter in the press is very impor
tant for the cause of society.* There
fore, I would like to know whether 
you apprwe of this principle or not.

SHRl K. M. SATWANI: As you
have have righty pointed out, it does 
amount to a curb on the prajs and to

that extent it is a restriction on the 
liberty under Article 19 of the Cww- 
titution. Now, Section 228A (2) (b) 
clearly mentions that where by any 
enactment for the time being in force, 
the printing or publication 0f any 
matter in relation to a proceeding held 
in a court in camera is prohibited 
from publication. That means it is con
templated that another enactment 
which should make a special provision 
saying that any matter h  relation to 
the proceedings held in court in camera 
is prohibited. Now, parliament which 
has to introduce another legislation of 
this nature has to decide whether to 
completely ban any news item with 
regard to a proceeding held by a 
court in camera. Then only thi3 pro
vision will come into play. But this 
provision as it stands does not totally 
ban all the news items with regard to 
the trial.

MR. CHAIRMAN: I want to know 
whether reasonable restriction is to be 
put on the censorship.

SHRI K. M. SATWANI: We have 
to balance the society's rights or the 
citizens, rights against the rights of 
the difficulties of the victim of an 
offence and personally speaking when 
the honour or the life of a victim of 
a rape is concerned, I personally feel 
that publicity should be avoided even 
if it impinges to that extent upon the 
right of publicity or rights granted 
to the press.

SHRl LAL K. ADVANI: I am talk
ing in terms of society’s desire to curb 
this heinous crime. Even the publi
cation of the identity of the victim has 
contributed to the society’s welfare. 
I am not talking about the individual 
right of free expression. That is a 
different matter. This Bill has come 
about because the society has thought 
of changing the law.

SHRI R  V. CHANDRAMOULI By 
suppressing the news itself from the 
pages of the news papers, the prob
lems will not be forgotten.



f im i  B . IBRAHIM ; W ith regard to 
Ah* Section 111A, are you  in  favour o l 
substituting the w ord ‘•hall* to the 
w ord ‘m ay’?

SHRI K . M. SATW AN I: For this
purpose, w e w ill have to turn to the 
Section  4 o f the Evidence A ct where 
it  i« stated that “shall presum e’’ means 
that opportunity is given to the accus
ed  to rebut the presum ption. This by 
virtue o f the provisions o f Section * 
o f tfye Evidence A ct, it becom es a re
buttable presum ption. The other way 
o f looking at it is that even when the 
burden shifts in  a crim inal trial the 
Suprem e Court has laid down that 
whenever the burden i* on the accused 
the onug is not to prove beyond rea
sonable dou bt In  a particular case, 
the court can weigh o f the evidence. 
H ie other alternative could be to 
m ake it very clear by saying that the 
court shall presume unless the cont
rary is proved by the accused which 

‘—w ill on ly be a sort o f introducing the 
provisions o f the Evidence A ct in this 
Amendm ent BilL

M R  CHAIRMAN: Section 4 says
4'may be presumed” and not Mshall be 
presumed” . Here the discretion is so 
much. There the pow er is given to 
the judge. But when the w ord 'shall’ 
is provided, he la bound to presume. 
This has got legal force. It to for the 
accused to bring on record to show that 
there was a consent w hile on the con
trary the presumption is rebuttal. 
Therefore, many stalwarts have sug
gested that instead o f 'shall' it should 
be ‘may’. What is your view  on this?

SHRI K. M  SATW ANI: O ur view  is 
that the word ‘shall* should be there.

SHRI R. S. SPARROW : What one 
has noticed is that because o f defec
tive or inadequate reporting and in
vestigation, the cases go in for acquit. 
taL D o you have any suggestion on 
this so that this thing can be put in 
order? ,

SHRI R. V. CHANDRAMOULI: The 
tanamlssion o f the offence should be 
Revealed as early aB possible to the

police authorities fo r further investi
gation. But in  practice, many such 
cases are revealed very very late. 
Then it gives an opportunity to the 
accused to bring in  extraneous factors. 
But there is not solution unless the 
woman takes the first opportunity to 
reveal the commission o f the offence 
to the nearest police station. Other
wise there is no remedy. How can 
the Governm ent ensure that the com 
mission o f offence should be revealed 
as early as possible? No law can help 
in this matter.

SHRI R. S. SPARROW : For inst
ance the m edical check up. W hat can 
be the new process and method Insti
tuted w hereby the case Is dealt with 
on an urgent basis? A fter a ll the 
m achinery is w orking under us. We 
want to get insight from  you. What 
should be* the reporting aspect o f it 
so that the reporting officer should go 
into the root cause where the whcds 
thing starts? If you want to delibe
rate over it, you can send your views 
in writing. There are so many things 
on reporting side and investigation 
side. These are the problems which 
you w ill have to exam ine in depth.

SHRI R. V. CHANDRAMOULI: We 
would send a note. On the spot I can 
give one or two suggestions. In Guja
rat such offences are investigated at 
the Inspector’s leveL The other thing 
is to give a time lim it to the medical 
officer to give his report. W e have 
got m obile fbrensic laboratories, t im e  
are certain administrative measures 
which w e can take up ourselves. About 
legal measures, we w ill certainly send 
s note.

SHRI R  S. SPARROW: At some 
stage the onus can be shifted on to 
the accused. I am not very clear on 
that poin t I f there Is a Uttle bit o f 
change to be brought into the law  re
garding shifting o f the onus on to the 
accused, then perhaps it w ill have a 
deterrent effect on the rapist. In the 
absence o f that provision we notice 
that a high percentage o f cases to  un
punished. Let us have your views on 
It.
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SHRI K. M. SATWANI: That ques

tion takeg ui to a very wide field. It 
jg a very large issue before the coun
try as to whether we can shift from 
the adversary system to the inquisi
torial system.

SHRI R. S. SPARROW: On this
specific case of rape, I am asking your 
view.

SHRI K. M. SATWANI: if the bur
den ig reduced on the prosecution and 
further added on to the accused, it 
can lead to very bad results. A charge 
of rape is easy to make and difficult 
to disprove. If we further shift the 
burden on the accused, there will be 
scope of false charges.

SHRI S. W. DHABE: I would like 
to have ypur views about legal aid. 
Additional lady lawyers will have to 
be appointed. We may have to ap
point women prosecutors.

SHRI K. If. SATWANI. That is a 
welcome suggestion. On behalf of the 
State at the time of trial of the offence 
of rape, it should be conducted by a. 
lady lawyer. The prosecutor repre
sents the State. But in addition to 
that what we find from our experience 
is that well-to-do persons when they 
are complainants engage their own 
lawyers. I have come across cases 
where very senior counsel have been 
engaged by the complainants in crimi
nal cases <>n payment of heavy fees. 
In a rape case that will form a link 
between the public prosecutor and 
the complainant.

SHRI S. W. DHABE: What is the 
tiumber of incidents of rape in Gujarat 
lor the last two years*

SHRI R  V. CHANDRAMOULI: It 
is about 50 per year.

SHRI S. W. DHABE: Can you give 
me the figures of number of convicted 
£sses, acquittals, rape in police cus
tody’or officials in public gervfee?

$HRI R V. CHANDRAMOX U : 1
shall collect figures and submit the 
tame to the committee. I shall give

information in regard to 376(A), ,(B)
*  (C). ,

SHRI S. W. DHABE: Please see the 
statement of objects and Reasons and 
2(2) (a).

Do you think that this will be more 
restriction on the press?

SHRI R. V. CHANDRAMOULI. 4Ar* 
matter* is qualified by "which na^ 
make known the identity of the per
son’.

Its investigation, etc., can be publi
cised. They can say that a woman ift 
*X’ village has been raped. That can 
be done.

SHRI S. W. DHABE: Suppose the 
story is not published. Even if we 
publish a part of it where offence bps 
taken place, she is bound to te  effect
ed. Are you in favour of restriction 
or not?

SHRI R. V. CHANDRAMOULI: 1
am in favour of the restriction.

The previous permission of the court 
can be taken in respect of the publi
cation of the proceedings.

SHRI S. W. DHABE: Only the orders 
of the Supreme Court and ® gh Court 
can be published.

SHRI R. V. CHANDRAMOULI: 
Please see 4(2)—that explanation re
lates to the law which has been made 
under Cr. P.C.’

SHRI S. W. DHABE: In an i*
camera trial, your opinion was ihat 
the name of the prosecutrix may^not 
be published. There is no need to 
place a total ban against the press re
port a8 this has also an educative 
value for the public. Do * °u 
by this view which you have given.

SHRI R  V. CHANDRAMOULI: V &  
objective is to see that the woman 
does not undergo any t r a u m a ji t f i  
against the total ban onPUbHt****. 
Otherwise the problem will go m m fr  
ground.
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m  A J iW W 8 A »  CHAKRA-
BOBTY: Now you will kindly see 
Section 228A(2) (b). It says:

‘any matter in relation to a pro
ceeding held in a court in camera/

But the words ‘in camera' are not de
fined. Be that aa it may, *rom your 
experience you know that the power 
of the court is that it is for it to decide 
whether the trials should be held in 
camera or openly. In view of this, do 
you still feel that this amendment is 
necessary? This *s the discretion of 
the court. In that discretion do you. 
also want to put a legal compulaion?

SHRI K. M. SATWANI: From the 
question that is put it seems the work
ing of the courts is very well known 
to the Honourable Member. When
ever a discretion is given to the court,
I will not go to the length of saying 
that the judge behaves in a manner 
its which equity is said to b* varying 

u with the foot of the Chancellor. But, 
the extent to which the discretion is 
eperpised could be a question mark. 
Ai you rightly pointed out, the judge 
hĵ piself should put his foot down to 
see that the trial is held in camera.

SHRI AMARPROSAIU CHAKRA
BORTY: In view of the Section which 
is still existing in the statute, do you 
think that this amendment is neces
sary in this Bill?

SHRI K. M. SATW ANI: One thing 
is that there should be uniform ity 
that the trial w ill necessarily be in 

k  camera. We should not le*v* the 
dtecretlon to the judge to hold the 
trial in Cttmero—I may be nardoned 
for saying tM* that in aui4e a number 
o f cases conducted bv me. in not a 
flitoefp ease was a reaue^t mad* to me 
fftrfh K  In everv case had to take the 
ililftfaffve bv saving in an open court 
birfare cr-nmencement o f the trial or 
4ren wtoile allowing th# tt1*1 *o nro- 
seed unto a certain point, tfcaf when 
If ctrmt to the vulear p*rt o’* t**  d eli- 
ea»e nart *  onlv tluNi T *sk- 
ed  Km member* o f the public O ut 
P>ey might please go out. I M p n e

tics which i  obearvad was that Tim
bers of the bar were allowed to sit 
Because ther* wa, this discretion, I 
am going to the extent of saying that 
thla discretion could be exercised by 
me. As I submitted, neither the pro
secutrix nor the public prosecutor 
made a request in this regard. Ther*. 
fore, I feel that this should be made 
obligatory.

SHRI AMARPROSAD CHAKRA
BORTY: Section 90, sub-section (4) 
of the Evidence Act says that the 
court may resume or ghall presume', 
etc., etc. In view of the existing pro
vision on the statute book, do you stU] 
feel that Sec. 111A ghould at all bu 
necessary? "

SHRl K. M. SATWANI: Even after 
considering the provisions of Section 
90 of the Evidence Act, read with Sec
tion 4, wherein the definition of ‘may 
presume’ and ‘shall presume' Is given, 
we (till feel that Sec. 111A is neces
sary. As the law stands, the prosecu
tion must first prove, not merely 
allege, that there was no consent. 
Then only the burden will shift oa 
the accused. In the court even If the 
progenitrix alleges that she did not 
give consent or denies her consent, at 
that point of time, the burden shifts. 
This is the distinction. So. the burden 
of shifting provision is necessary.

SHRI AMARPROSAD CHAKRA
BORTY: There is a procedure is the 
Criminal Procedure Code. The judge 
has got the power to restrict the per
son from putting a question. Under 
lb« BvManct Act, the provision is 
there to prt-ve or disprove, That 
mean* you must give him the ehaooe 
to prove or disprove the offence com
mitted.

SHRI K. M. SATWANI: We ane
making s conscious departure from the 
b*sic principle as I submitted earlier. 
Thera are case« where that ewwelou* 
departure has ti be made. In tMs 
case also this departure is neuesssflr. 
I may also add that the law co s to *  
plates that as the 1wm now stands, tba
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standard of proof is not heavy for the 
accused. So, the accused can dis
charge his burden of proving the con
sent of the prosecutrix, if necessary, 
by stepping into the witness box and 
by giving testimony on oath. That is 
also permitted to him.

So, the spirit or the reason under
lying this provision, I think, is salut
ary.

SHRI S. W. DHABE: Can you tell 
us the number of rape cases during 
custody in the Police Stations?

SHRI R. V. CHANDRAMOULI: The 
number of rape cases is very very 
small at the Police Inspector level. 
At the non-police Inspector level, it 
was about 12 out of more than 1500, 
I will send that information later on.

SHRI ERA SEZfflYAN; The com
plaint is that very often the cases are 
not recorded by the Officer in-charge 
of the Police Station. Why is it hap
pening BO?

SHRI R. V. CHANDRAMOULI: We 
have not received any complaints 
about the non-registration of the com
plaints or declining to register com
plaints.

SHRI ERA SEZHIYAN: I think you 
are supporting the view that the bur. 
den is being shifted to the accused in 
certain cases. The Law Commission’s 
recommendations did not make any 
distinction. Now, Section 111A is only 
restricted to sub-clause 2. What is 
your view on this point?

SHRI R. V. CHANDRAMOULI: 
This Bill makes a distinction between 
custodial rape and ordinary rape. Our 
view is that the onus should shift to 
the accused concerned. In all cases of 
rapci the onus should shift to the 
accused concerned. Our view ig that it 
should cover all rapes.

(T he id h w e sn  A m  w M ir a s y

U—Shramik Mahila Sangh, Bombay.

Spokesmen:

1. Shrimati Ahilya Rangnekar
2. Shrimati Tara Valemu
3. Shrimati Subhashini All

(The witnesses were called to and 
they took their seats)

MR. CHAIRMAN: Before we pro
ceed, may I draw your attention to> 
(Direction 58 of the Directions by the 
Speaker which reads as follows:—

“58. Where witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it dear 
to the witnesses that their evidence 
shall be treated as public and Is 
liable to be published, unless they 
specifically desire that all or any 
part of the evidence given by them 
is to be treated as confidential. II 
shall however, be explained to the 
witnesses that even though they 
might desire their evidence to b# 
treated as confidential such evid
ence is liable to be made available 
to the Members of Parliament."
Now, ther|pare many points which 

other witnesses had dealt with. On 
what particular points you want to 
emphasise?

SHRIMATI AHILYA RANGNE
KAR: We think that most of the re
commendations made by the Law 
Commission are very good. We are 
sorry to note that this Amendment 
Bill has ignored those recommenda
tions. We therefore feel that &U the 
recommendations of the Law Commit* 
sion should be considered ter Inclusion 
in this Amendment The mala
point of difference is about the enu* 
There is an indisputable difference 
between a man and woman. Wee 
so many years a lot of injustice 
has been meted out to women. We 
are glad that the Government e f 
India has now at least thought o f 

forward an amendment fc* 
this eflfcct
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Here past history should not to  
taken into account Evan tf aha to d  
intercourse with A . B  or C, nobody 

- has the right to rapa to r . In tha 
‘ llathuxb case, aha was raped in  tha 
police station. Now the judges say 
that she was a prostitute. So no 
lacuna should to  la ft out. There may 
be exceptions. I f a te  says that she tea  
bean raped, that m ost be taken into 
account.

MR. CHAIRMAN: K indly do not
defend the case o f a prostitute. There 
the licence is given to  everybody to 
go there. There the only thing is 
money.

SHRIM ATI A H ILYA RANGNE- 
K AR: Even in that case nobody has 
a right to rape her. In this you have 
included police personnel. It is good. 
But you have not included M inisters, 
MPs. etc.

w MR. CHAIRMAN: They com e under 
the term ‘public servant9. It was the 
decision o f the Bom bay High Court 
that Ministers are public servants.

SHRIMATI AH ILYA RANQNE- 
K AR; But MPft do not com e into i t

You have om itted gang rapes. In 
many cases, when the workers w ere 
On strike, their w ives w ere raped. In 
contract work if the ladies aak for 
more money, they are raped. The 
instigator and the abettor o f the gang 
rape should be included in  th at

i  There ig no provision in the B ill 
ror the rehabilitation o f the victim  
who has been rejected by the society. 
It is a social problem . So, rehabilita
tion aspect o f it should also be consU 
dered by  the Committee.

A bout other things ia ., the wom an 
should be accompanied by  represen-  
tathres o f women organisations, w e 
agree w ith that In one case, the v ie . 
tim was knowing only Tam il. She 
did not know on what statement to r  
signatures were taken. But that pro
vision tog  not been Included In the 
BUt

A bout publicity, I think you tov *  
been very harsh on that poin t We 
w ill to  arrested i f  w e give publicity.

M R  CHAIRMAN. Thia Committee 
is not harsh but it is the outcom e ol 
the cry o f the ladies.

SHRIMATI AH ILYA RANGNB- 
K AR; It should be left to the discre
tion o f the courts. Otherwise, w e w ill 
be prevented from  taking out own 
handbills.

In a cate where the police officer 
is the aocused, the to w  Commission 
has recomm ended tto i the ease should 
be investigated by an officer o f other 
d istrict W e feel that even that is in
adequate. But you have not included 
tto t in  this B ill. You have aaen the 
Mathura case. The whole evidence 
can be destroyed, because the State's 
interest are there. The onus is the 
main thing.

MR. CHAIRMAN: About that you 
have already said.

SHRIMATI SUBHASHINI A U : 
A rrest o f the woman after sun-art 
and before sun rise, you have not 
accepted. This is the report o f the 
Law Commission It has not been 
included in your am endm ent It should 
to  included. Many other things you 
have not included. Because tha to w  
Commission had recommended w e 
w ere stopping the policem en n oT to  
keep wom en in police station flftsr 
sun-set and before the sun rise. Aft6r 
your amendment came, We filled ta 
give protection to the ladlaa.

Insection of new sectkm 1®7A tot thi# 
IP C (P ttm S J )

107A: W hoever being an officer i|  
charge o f a police station a n d . re
quired by law  to record any Infor
mation relating to the commiMoa 
o f a cognisable offence reported to 
him. refuses or without reasonable 
cause fails to record such Informa
tion shall be punished with Im
prisonment o f either descrfotfoo i v  
a term which m ay extend to 
year, or with line, or with I A
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79*1* is very neccssary. In ell cases 
at rape this is a complaint which peo
ple have got against the police from 
all classes. That should be kept in 
mind.

(The witnesses then withdrew)
m —Lawyers Jor Democracy, Bombay

spokesmen 
(The witnesses were called and they 
took their seats)

1. Shri Arun Sathe
2. Shri Haresh Jagtani
3. Shri Mahesh Jethmalani
4. Shri Raj Prohit
5. Shri M. Angel
6. Shri Miland Sathe
7. Shri Nitin O. Raut
MR. CHAIRMAN: Before We pro

ceed, may I draw your attention to 
Direction 56 of the Directions by the 
speaker which reads as follows:—

“58. Where witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it cl*ar to 
the witnesses that their evidence, 
shall be treated a8 public and is 
liable to' be published, unless they 
Specifically desire that all or any 
part of the evidence given by them 
if to be treated as confidential. It 
ShaQ however, be explained to the 
wftjiassep that even though they 
$igbt desire their evidence to be 
treated as confidential such evid
ence is liable to be made availably 
to the Members of Parliament.*’

What have you to say about the pro* 
posadBill?

SHRI ARUN SATHE: Wto have
given our comments in the Memoran
dum.

SHUI M. i v  ANGAL; Let me read 
out to you Section 228A (1) which 
eeyr—

"Whoever prints or publishes the 
name or any matter which may 
make known the identity of any 
person against whom an offence 
ffnder section 314, section 376, sec
tion 376A, section 376B or section 
•960 is alleged or found to have 
teen committed Jhall be punished

with imprisonment for a term which 
shall not be less than one month 
but which may extend to two years 
and shall also be liable to fine*9.

So far as the object of the proposed 
amendment is concerned, I certainly 
agree. So far as the legal connotation 
of the words ‘whoever prints or pub
lishes9 is concerned, it may mean ‘an 
oral communication* or ‘a written 
communication*. If a particular raped 
woman’s name is divulged or pub
lished, that is an offence So far as the 
ingredients of this offence are con
cerned, they are complete and the 
person concerned may be hauled up.
I do not think that the Legislature 
can have such an object as to prevent 
that sort of publication of the news. 
So, the wording should be so guarded.
It will be rather impossible to guard 
even that particular mischief or to 
prevent ft. Rather the object of this 
Bill wQl be defeated because so many 
innocent persons will be unnecessarily/ 
involved and, it will be difficult for] 
them to say that this particiilar pub
lication or printing of this news was 
done with any motive.

MR. CHAIRMAN: What will come 
out of that?

SHRI M. D. ANGAL: It could be
mtenfr rea if this particular printing 
or publication of the news is done 
with the intention of defaming the 
prosecutrix—woman—against whom
the offence has been committed. See 
definiticfti of ‘rape* Section 375. It 
•ays.-- ^

"Fifthly—with her consent, when 
her consent is given under a mis
conception of fact, when the man 
knows or has reason to believe that 
the consent was tfv^n in conse
quence of such misconception*

The term misconception is much 
wider. Even an innocent person could 
be haided up. A particular person 
says that he is a rich man. The woman 
believes in his making such a state
ment. She gives her consent on that 
statement. Under the provision of # *



Bill, that person will bo guilty of the 
offence. The misconception if guch a 
wid* term that even an innocent or 
jnnocuoiUL person who i« procuring her 
consent will be covered up by thia 
provision. So, thij should be deleted 
4dtogether.

MR, CHAIRMAN; What do you pro* 
pose?

SHRI M. D. ANGAL: The word
“misconception* shoiDd be deleted com. 
pletely. Come to *Sixthly’. It says:—

“With her consent, when, at the 
time of giving such consent, by rea
son <rf unsoundness of mind or in
toxication or the administration by 
him of any stupefying or unwhole
some substance, she is unable to 
understand the nature and conse
quences of that to which she gives 
consent, or is unable to offer effec
tive resistance/’

I  want to make a distinction between 
^intoxication by the woman and the 

intoxication which has been forced on 
her either voluntarily or involuntarily. 
A  woman herself gets intoxicated. W# 
can come across so many instances 
wherein the woman, interested party 
gets herself intoxicated. If such a 
woman, in that intoxication stage, 
gives consent, she will be taking the 
benefit of her act.

MR. CHAIRMAN. Take for instance 
this case. She gives her consent for 
such a sexual intercourse.

1 Sign  M  D. ANGAL: She will not 
be in a position to give that consent.

MR CHAIRMAN: It is only at that 
stage that she may not understand 
whether she had been given the drink 
only for the purpose of committing 
this offence.

SHRI MAHESH JETHMALANI: We 
are taHdng about eelf-intoxication. 
Don’t women drink? The women 
should be given the "benefit.

SHRI M  D. ANGAL: Coming to the 
&hendment 'to the Evidence Act my

comment i* that this may give a coot* 
Plate go-by to the established crimi
nal Jurisprudence to which we have 
now been accustomed that the accus
ed shall be taken to be an innocent 
pmon. Here the presumption is that 
no sooner the woman says in the court 
that the sexual intercourse wag with* 
out her consent, then it shall presume 
that she did not consent.

SHRI BAPUSAHEB PARULEKAR:
It is only when the sexual intercourse 
is proved,

SHRI M. D. ANGAL: If a sexual in
tercourse it proved, then the ques
tion arises: whether it wa* done with, 
out her consent or with her consent 
who is alleged to have been raped. If 
she state9 in her evidence before the 
Court that she did not coqsent, the 
court shall ̂ presume that she did not 
consent Here I would like you to see 
the definition of <rape’ under Section 
*75:

‘First.—̂ Against her will. Second* 
ly.—Without her free and voluntary 
consent9.
By virtue of this presumption, un

der Section. 111A of the Evidence Adi 
the positions seems to be like thia 
that if the woman *ay» in the court 
that it was done without bar free and 
voluntary consent, ibttT the Court 
shall presume...

MR. CHAIRMAN: Even according to 
you, there should be penetration and 
there should be sexual intercourse. 
Then only the question of presump* 
tion would arise. Is it not?

SHRI M. D. ANGAL: Yes, Sir.

SHRI HARESH JAGTANI: It is not 
inconceivable. There is always thif 
presumption in a criminal case* Every 
ingredient of the offence must be pro
ved beyond reasonable doubt before 
the offence could be foUted upon the 
accused person. In this case, it is not 
inconceivable that the person making 
the complaint is a woman. In uuchm 
case her complaint is good enoutfi

302? LS—15.
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shift the burden upon the accused 
person. But that would be unfair be
cause she is clearly an interested pa^y 
and so, the court cannot rely upon the 
interested party bo it can call upon 
the accused to prove his innocence. 
You have to keep this fact that the 
rapist victim is alwayf  an interested 
party.

By preponderance of possibility, if 
it is (Tone and if the consent were mis
sing, then she may be called upon to 
prove it. It need not be beyond rea
sonable doubt. So, if ahe says that 
this particular act was without con
sent, the prosecutrix being an interest, 
ed person, shifting the burden on the 
accused person is grossly unfair.

SHRI LAL K. ADVANI: After all 
no one seems to defend that. Sec
tion 111A ig not related to cases of 
rape. The Bill, as it is, confuses the 
issue of the consent and that too in 
specific cases. The accused person 
in relationship with the victim is lot 
an interested party in a specific situ
ation. In case of a police officer or in 
case of a public servant or the medi
cal superintendent, this provision will 
apply and in all other cases, this does 
not apply. So, the starting poirit is 
that if the sexual intercourse takes 
place, it Is impossible to prove.

SHRI HARESH JAGTANI: Even if 
you ask criminal professional lawyer, 
he will, as a matter of fact, say the 
same thing namely that it is impossi
ble to prove the lack of consent

SHRI LAL K. ADVANI: Ipse dixit 
is not a proof. Already there are 
laws.

SHRI HARESH JAGTANI: Where 
a sexual intercourse is proved, then 
the necessary ingredient comes. The 
point is whether it was without the 
consent of the woman alleged to have 
been raped; if she says in her evi

dence before the court that she did 
not consent, then the burden shifts 
upon the accused person. If ahe 
states in the court that she did not 
consent, that statement may be a 
worthless one because she is an inter
ested party.

SHRI LAL K. ADVANI: If it is 
a case of a woman who has been raped 
inside the police station, how to pre
vent it or to punish the rapist?

SHRI MAHESH JETHMALANI:
Is the law meant to prevent the rape 
or to punish the rapist?

SHRIMATI GEETA MUKHERJI: 
This is meant to punish the culprit.

SHRI MAHESH JETHMALANI:
I say why not give an enhanced 
punishment in such cases rather than 
to make it easy for the accused to 
get himself acquitted.

SHRI MAHESH JETHMALANI: '
We have no objection to Section 376A,
B and C. That is about the custodial 
rape. Our objection is to the blanket 
provision in all cases of rape.

MR. CHAIRMAN: What is you r
view on that point?

SHRI HARESH JAGTANI: As far 
as this is concerned, there should be 
basic circumstances to show that there 
was absence of consent and only then 
can the burden be left open because 
it was without consent. There must 
be some additional circumstances v 
which on a preponderence of proba
bility would perhaps show that there 
Wa8 no consent.

SHRI M. D. ANGAL: We should 
leave it to the court to decide.

SHRI NITIN G. RAUT: We want
the complete deletion of the Section 
111A in the proposed amendment Bill

SHRI M  D. ANGAL: So far as the 
public servants and all these things 
are concerned, we may suggest that 
then should be a clear mention of



various c i t m r h i  o f public aervaats 
including d ie M inisters, their eons, 
etc. Since an amendment ia being 
brought forw ard, our suggestion is 

f why not put thorn categories in  clear 
terms.

MR. CHAIRMAN: Ministers ara
already included in the category o f 
public servants.

SHRI MAHESH JETHM ALANI: 
The Law Commission's recom m ends* 
tions about the custody o f wom en be
fore Sun-set and after Sun rise should 
be w holeheartedly accepted.
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SHRI MAHESH JETHMALANIr 
Then we have suggested suitable
amendment to the metis rea »

SHRI M. D. AN GAL: When th« 
woman says that it was done with
out consent, then the words ‘tnay 
presume” have a different connota
tion. According to us circumstantial 
evidence should be taken into con
sideration.

SHRl BAPUSAHEB PARULEKAR:
„ You said that men# rea should be 

there. All know that men# rea has to 
be there. But we are concerned with 
the offence like murder, rape. etc. 
Kindly note that this provision is not 
incorporated, because it is a defama
tion case. Here her future life ii* 
jeopardised.

SHRI MAHESH JETHMALAN1: 
Supposing a newspaper reporter gives 
a report without mentioning th* 
name, then perhaps, the victim wilft 
not be known.

a 11
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SHRI BAPUSAHEB PARULEKAR: 
We have some fundamental princi
ples of law. And the point is whe
ther the time has come to change 
them because we are more concerned 
to bring the culprit to book. Don’t 
you think that we should amend our 
Cr. PC and cross-examination of the 
accused should be made compulsory?
If we are ready to change our con
cept of criminal jurisprudence, don ’t 
you think that the time has come 
that the notion of the criminal law 
should be changed if we find that the 
guDty are escaping. In this back
ground, kindly consider section 111 A. 
As *we know, a positive thing can be 
proved but a negative thing cannot be 
proved. ‘Consent’ can be proved but 
‘no consent’ cannot be proved. There
fore, don’t you think that ‘consent* 
has to be proved by the accused?

SHRI MAHESH JETHMALANI: 
How do you establish that the woman 
has not consented.

SHRI BAPUSAHEB PARULEKAR: 
On the basis of medical evidence re
lating to existence of external injury 
coupled with violence. In {hat case, 
if the burden is shifted, are you satis
fied?

SHRI MAHESH JETHMALANI: 
We agree.

SHRIMATI SUSEELA GOPA
LAN: The custodians of the law are 
taken as a special category of people. 
There are thousands of cases in which 
police personnel are involved. In 
your own State, Mathura case was 
there. She comes from a village. 
That girl was taken to the police 
station. She was made to lie bet
ween two drunkard police personnel. 
Lights were put off. Then in that case, 
what do you expect her to do? There 
will not be any resistance or injury 
mark on the body. Her whole senti
ment will be out and she will be sub
duing herself.

The last thing is that in all these 
cases they will say that the girl was 
bad. That is our experience. This

will be especially when a case is prov
ed that intercourse was there in the 
police station. When such things are 
there, why cannot we presume that 
she has not given Mr consent? What 
does the Supreme Court say? Hard 
facts are there before us. In Andhra 
Pradesh Rameezabi case is there. 
After the police personnel were ac
quitted, there was a demonstration. 
They met the Chief Minister. It was 
said that this cannot be relied upon. 
That means in a majority of cases * 
women are not getting justice. In 
Mathura also such a type of case took 
place.

SHRI HARESH JAGTANI: Looking 
to these facts we do not say that the 
burden should be shifted.

SHRIMATI SUSEELA GOPA
LAN: When some domination is there, 
when intercourse is proved, why can
not the burden be shifted on those 
people who are having high position? *

SHRI MAHESH JETHMALANI: 
Our argument is based on experience.

MR. CHAIRMAN: Are you chang
ing it or not?

SHRI MAHESH JETHMALANI: 
No, we are not changing.

SHRIMATI GEETA MUKHERJEE:
I would like to appeal you to con
sider this. I do not want to add to 
what she has said. What is happen
ing in the country everyday in so far 
as police is concerned. Is it possible 
for the women in police custody to 
prove that she did not give her con
sent? Women will never be able to 
prove that she did not give her con
sent. In the name of democracy, I 
appeal to you to separate these two 
categories. If you are not in a posi
tion to think over it just now, you 
may take time and send your views 
to the Committee later on. •

SHRI M. D. ANGAL: It is con
veyed that the woman was in the cus
tody of the police. That is a factor 

which the court has to consider whflfc
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the element of consent is to be decided 
or determined. When the women 
*ays that the was never a contenting 
party, the court should not be asked 
to presume that there was no con- 
lent, You should not be asked to 
presume that there was no consent. 
You leave it to the court Let the 
court apply its mind or let it be left 
to the rules of jurisprudence. You 
are drawing a statutory presumption 
that there was no consent at all!

Let us leave it to the court. The 
court is bound to consider the situ
ation. Woman was in the custody 
of the police. It was odd time. There 
was no one to look after her. This 
is the situation which the court is 
bound to consider. Coupled with this 
situation, fche woman comes and Justi
fies that she was never a consenting 
party, the court is bound to consider 
i t  Why do you want a statutory pro. 

Rflbion?

I SHBI LAL K. ADVANI: So far as 
(Mathura case is concerned, as far as 
t can recall, it was not that the Sup
reme Court felt that the consent has 
Keen given—the absence of consent 
jbad not been proved. There 
fc an essential difference in this. 
|t seems that our reaction is on the 
ĵ asis of the Law Commission’s re
commendations. Perhaps, then this 
Idnd of reaction might be somewhat

i
istified—that in all cases of rape 
te want to shift the burden of proof 
 ̂ the accused. It wo,,H be rather 

Irsh on the accused t* show that, 
ut so far as this Bin is concerned, 

is confined to many specific cases 
pnd the case of the kind of which 
Supreme Court has given a verdit on 

the basis—absence of consent was not 
prov*ed. It was a passive consent, 
according to the High Court Which 
ftook the totolity of circumstances into 
jiview. The Supreme Court said be
cause consent was not proved, the 
persons are acquitted. Because of the 
present law in which an alleged rape 
ha,s vbeen committed inside the police 
station, the Supreme Court upheld the 
judgment of the High Court

Law requires that every siAgi* in* 
gredient of the offence hat to be 
proved beyond £  reasonable doubt. 
Even in this case it has to be proved. 
The very fact that presumption ii 
there, does not make it proved. Pre
sumption shifts the burden of rebut
ting.

What I am trying to point out ia 
this. Here you have to reconcile both 
the things. Either you want that in 
such cases including the instance I 
gave you—railway property—or you 
want that for several such instances 
that can be pointed out and, perhaps* 
you may be able to cite so many 
instances, where the burden of rebut, 
tal or presumption should He on the 
accused. Is that not a gross violation 
of the fundamental jurisprudence? 
Mr. Parulekar was trying to suggest 
to you certain very radical things 
At the moment, this Committee it 
confining itself to a case of alleged 
rape committed by certain categories 
of persons. My question to you is: 
if, instead of the present phraseology, 
namely, ‘shall presume' if the wards 
‘may presume* are put in, would it 
not be absolutely all right? May 
presume1 would necessarily mean 
taking into consideration the totalitv 
of the circumstance*

SHBI MAHESH JETHMALANI: It 
is redundant. The discretion is al
ways with the Court. The court may 
always presume .. .  •

SHRI LAL K. ADVANI: At the
moment that 4 responsibility of prov
ing it is on the prosecutrix. It Is on 
that basis that Mathura cate was 
decided.

SHRI MAHESH JETHMALANI: 
That is right. This legislation is 
dealing with cases like Mathura Case. 
Then why don’t you deal only With 
those cases? After all by taking up 
one case, you are trying to change 
the fundamentals of the Criminal Law 
jurisprudence.
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SHRI LAL JL ADVANI: This if no* 

•hanging the fundamental basi* of the 
criminal jurisprudence.

So far 'ais the first point is ccfacerned, 
you are in agreements that the name, 
the identify, of the person should not 
fee disclosed. There should not be any 
publication which amounts to reveal
ing the identity of the person should 
sot be disclosed. There should not be 
any publication which amounts to re
vealing the identity of the person.

SHRI MAHESH JETHMALANI: In 
a matter of this kind, we can as well 
aay that it is the revelation of the 
Uagpur University. Nagpur.

SHRI LAL K, ADVANI: Don’t you 
think that this kind of curb would lead 
to *ihe suppression of the process of 
social change that the press can bring 
about? This law would not have come 
Into being had it not been for this fact 
that the press brought out 'the incid
ence of the wife of a journalist who 
wae raped in Orissa. It is because of 
this publicity.

SHRI MAHESH JETHMALANI: 
"You can also provide for under Sec. 
228 that whenever somebody publishes 
the report of an enquiry into the 
rape case that might be permitted.

SHRI LAL K. ADVANI: I agree 
that this provision in the Bill may 
lead to the suppression of the press 
freedom.

SHRI HARESH JAGTANI: Suppose 
m woman is raped by two goondas 
at the dead of night. Why should that 
clause be distinguished from the 
clause over here? If it is done by 
three goondas, this provision covers 
gang rape as well.

MR, CHAIRMAN: They are in full 
agreement with your view.

SHRI R. S. SPARROW: I have to 
«eek a clarification from you. That is 
4tMrtit the shifting of the burden. This 
section has to be understood that this

pertains to this particular subject 
rape. You all belong to Bombay. You 
all agree that the majority of rape 
case® are from the rural areas. There 
are few exceptions only at the total 
cases where a woman may wish to pin 
down the accused wrongly. Taking 
into account the Indian culture, would 
it .be wrong if we provide a section 
exclusively for rape cases? *

SHRI MAHESH JETHMALANI: 
Why exclusively for rape cases?

SHRI R. S. SPARROW: At one
time there was no value attached to 
woman. As the t̂ime passed, the law 
had to be amended suited to the 
Indian conditions. I shall be grateful 
if you will give us your cogent reasons 
whether you are for or against the 
proposed amendment.

SHRI M. D. ANGAL: Our main
difficulty is with regard to the pre
sumption clause. It is impossible for 
an accused to establish an positive 
fact that the woman was a consenting 
party.

SHRI ERA SEZHIYAN: Clause
111 A does not cover all the cases.
Under 376 certain cases are covered. 
Don't you think that under the cir
cumstances if an offence is commit
ted by a police officer, why not the 
burden be shifted? The Law Commis
sion has recommended certain 
things. We are here dealing with 
specific cases involving the Jail
Superintendent or Hospital Superin-» 
tendent or pregnant women. There are 
cases where the circumstances are 
such that a police officer may take 
undue advantage of their position in 
committing the offence when 6he 
woman is in police custody. So, in 
order to prevent recurrence of such 
incidents that this Bill has been 
brought forward.

SHRI HARESH JAGTANI: We
have no objection to the burden of 
proof being shifted in cases where 
the offence of rape is not established 
after intercourse ha a takfti plflce.



SHRI S. W. DHABE: Section 228 
prohibits publication o f even the 
judgem ent o f Sessions Court. Do you 
agree to this?

SHRI M. D. ANGAL: W e are basi
ca lly  opposing Section 228 com pletely.

MR. CHAIRMAN: So Jar as pre
sumption is concerned, I am quoting 
one exam ple. It is in  respect o f Judge 
Deahpande’s decision. St is in respect 
o f Section 197 Cr. P. C. regarding a 
Governm ent servant w ho was dis
charging his duties. There was a 
C ivil Surgeon in the office w ho was in 
charge o f the work. Som e girl with 
the consent o f her m other w ent for 
a surgical operation because she was 
advised to undergo an operation. She 
entered the surgical theatre. The 
doctor started exam ining her and 
then he penetrated his organ with fu ll 
satisfaction. Then he said that the 
operation was cover. She reported the 
matter. In that particular case the 

k external proof was not there. Now, the 
point is whether it is a passive sub
mission. You can prove the positive 
consent but not a negative consent 
and that too in a case where doctor 

o r  Police Officers who are public ser
vants and who are in authority who 
have got chances to do such crim e, 
there under such circumstances may 
not be any external marks even if 
4he ftape takes Hare there
was an intercourse. The defence in 
thsft case may be that it was cUfee with 
the consent o f the lady. There was a 
passive submision o f the lady. In the 
circum stances and then in the ab
sence o f all these marks and ev e iy - 
thing, if  the presumption is avoided 

that the consent was not even given. 
Is it open for the accused to show 
that there was a rebuttal evidence to 
avoid this?

SHRI HARESH JAGTANI: The to
tality o f the circumstances could clear
ly  show that this WTm the case and 
there was no consent It could have 
been  given w hile she was led  to be
lieve that this wag the only w ay to 
cem plet* her w ork. But the court 
fiu s t be in a position to know this 
and rest content with the w ord of the

victim  who says so. W e ar* in agree
ment with that.

MR. CHAIRMAN: I am saying this 
in regard to the absence o f consent 
Presumption is absence o f consent. The 
question o f presumption w ill arise 
only at the time o f form ing opinions. 
This could happen in a very remote 
place and there you cannot have evi
dence. In the circumstances, the 
judge has to presume so. So, under 
the circumstances, that too in pecu
liar circumstances this presumption 
has been provided, not generally.

SHRI MAHBSH JETHMALANI: 
We are in fu ll agreement with that.
(The witnesses then withdrew)
IV. Dr. Pupa KuUoami, Lecturer 

Nagpur University, Nagpu* ..
(The witness were called in and 
she took her seat)

MR. CHAIRMAN: Before we pro
ceed, may I draw your attention to 
Direction 58 of th$ Directions by the 
Speaker which reads as follow s: —

58. W here witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it clear 
to the witnesses that their evidence 
shall be treated as public and is li
able to be published, unless they 
specifically desine thst a ll or any 
part o f the evidence given by them 
is to be treated as confidential. 
It shsll however, be explained to 
the witnesses that even though they 
might desire their evidence to be 
treated as confidential such evi
dence is liable to be made available 
to the Members o f Parliament.
What do you want to say on the 

BUI?

DR. ROOPA KUUCARNI: A fter 
going through the B ill thoroughly 
I feel that it needs to be 
revised on some points. We 
are very much concerned with Sec
tion 228 (A ) because our* movements 
are based on the cooperation o f the 
press. I think, this is a sort o f censor 
which w ill harm the movement. Spe- 
d a l ly  in  l ia ih im 'a  am w *  
that >U the nwwepapers had
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Mathura in different angles. But no
body did give publicity to the accus
ed. So, we add that the offender 
ahould be given due publicity instead 
of the victim. There is no provision 
for punishment of the offender in 
child rape cases. In Vidharbha District 
there was a child rape case. The girl 
was not only raped but killed. In 
Nagpur a girl of 8 yers was raped by 
75 year old man. In such cases, death 
sentence should be introduced.

The definition of ‘gang’ needs to be 
defined. Instead of ‘three or more* 
it should be ‘more than one’.

In the case, of police officers, the 
following word* should be omitted 
from section 376(2) (a) ‘ in the local 
area to which he is appointed*. 
Mare ‘police officer* is enough. Recen
tly two Muslim ladies were raped at 
the Nagpur Rly. Station by the Rail
way Police. That place does not 
come under that definition. So, the 
wording which I have already indica
ted should be removed from that 
definition.

In Section 375(1), the following 
shall not be considered as special and 
adequate reasons for awarding sen
tence of imprisonment:

“ (i) the fact that the accused has 
been convicted for the first time for 
an offence under this Act:

(ii) the fact that the accused 
was not a principal offender;

(iii) the age of the accused."
There is no mention of the medical 

examination of the victim. There 
should be a panel of registered lady 
medical doctors at district level for 
this purposes and for gq/tting ,true 
medical report.

In Section 875 exception has been 
provided. There should not be any 
condition of age. Here it should be: 
“Sexual offence by a man with his 
own wife, regardless of her age, is 
rape.” '

SHRI ERA SEZHIYAN: If it is ac
cepted, then no home will be free 
from police interference. Without 
warrant they can enter into any home 
*r bed-room.

DR. RQOPA KULKARNI; We very 
much welcome Section. 111A.

MR. CHAIRMAN: You will have* 
some satisfaction in that. Division is. 
sufficient.

DR. ROOPA KULKARNI: Yes, the 
scope should be widened. The Law 
Commission had widened the scope.
It should be accepted.

There should be one paralled social4 
organisation consisting of lady social 
workers and doctors. There is a great 
need of such an organisation parallel 
to this for assistance, for investiga
tion. There should be locally formed 
womefci organisation on District level. 
They are poor people. The erganisa- 
titm should be given some power. But 
it should not consist of political par
ties.

We agree with the suggestion that 
the offence ahould be made non* 
bailable.

Rehabilitation of the victims.

Just now I have quoted an example 
of a girl of eight years. One lady pro
fessor from Vithol has adopted that 
girl. She will give her new life. It 
should be done on wider basis

This Committee should offer some 
new and solid suggestion. Censor 
Board should be there to eliminate 
rape scenes which are shown in the 
films. That should be banned.

MR. CHAIRMAN; Why do you toot 
have a talk with the lady actresses? 
They should be stopped to act. They 
should be persuaded not to have 
such roles.

DR. ROOPA KULKARNI; W© led 
a campaign in Nagpur against those 
obscene dramas which were shown in 
the local theatre in Nagpur. There 
is a lady actress. Her name is Ashu. 
She is from Maharashtra. We have 
pleaded with her toot to accept such 
roles.

MR. CHAIRMAN: Why does your, 
organisation not write a letter tp 
euch actresses who are taking suck
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roles? You oak *11 women organisa
tions and instituticAis to write to 
them. You watch the reaction there
after.

Indian culture and tradition must 
be maintained.

cSHRI S. W. DHABE: Whether the 
law ahould be made applicable to the 
landlords? Offences are committed in 
the rural areas.

DR, ROOPA KULKARNI: It should 
be included in the Bill.

SHRIMATI SUSEELA GOPALAN: 
Do you think that investigation should 
be in camera?

DR ROOPA KULKARNI; In this 
way the lady will be saved from 
harassment

(The witness then withdrew)

V—Bharcttiya Janata Party: (Mahila
Agadi) Bombay 

^ Spokesmen:
1. Kumari Chanusheela Azgaonkar
2. Shrimati Malati Narvane
3. Shrimati Jayawantiben Mehta
4. Shrimati Shalini Kulkami 
5* Kumari Sudha Gandhi
6. Shrimati Pushpa Wagle
7. Shrimati Chandra Kanta GoyaL
8. Shri Ramdas Nfeyak, Ex-MLA. 
(The witnesses were called In and

they took their seats)

MR CHAIRMAN: Before w© pro- 
^ceed, may I draw your attentkfti to 

Direction 58 of the Directions by the 
Speaker which reads as follows:

“58. Where Witnesses appear be
fore • Committee to give evidence, 
the Chairman shall make it clear to 
the witnesses that their evidence 
shall be treated as public and ia 

' liable to be published, unless they 
specifically desire that all or any 
part the evidence given by them 
is to be treated os confidential It 
shall however, be explained to the 
witnesses that even though they 

’ Vhight desire their evidence to be 
treated as confidential such evi

dence is liable to be made available 
to the Members of Parliament"
What do you want to say?

w r f t  u inhm  w w h w r :
w  I? $  fftnw vhprrpiiRr
% s fa M s  w  f *  wtff .
in f f t  tftr wt* w

«rr*ft wt# % sm*
I

((42 f  ir t  if WT f  I

y ir f l  iw iftu i nwriwrr : frt
& ^rrfirt f r  irt
Tm VTfcTO* 228 |f s w
5* TTq*HZ fa 'fafam
ffn ifm Hz11 % «  ‘tfim
ffarfasrfc' ftm  i eft 

w m u  vrm  thwr
t fa r f jn w  vt v frm z  
wTffq i

We approve of the proposed sub«tf- 
tution of new section 375 with the 
following amendments:—

“ (a) In sub-clause “Thirdly” , the 
words “or any other person” after 
the words . .has been obtained by 
putting her” may please 1% added 
because the husbAid and wife *i~ 
ways go together. If the accom
panying person says that if she 
does not comply with his request, 
he will commit murder on iu» 
husband. The amended sub-cUuse 
should read as follows:

‘Thirdly,—With her consent, 
when her consent has been ob
tained by putting her or tny 
other person in fear of death or 
of hurt or of 4by injury or by 
criminal intimidation as defined 
in section 503/’

In sub-clause “Fourthly* the word
* ♦•another" in the words, ’that he i* 

dfeother man te whom* should be
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aubtituted by the word ‘the” . The 
word ‘another* does not carry ex
pected meaning of the clause. The 
amended sub-clause should read as 
follows:—

^Fourthly—With her consent 
which the man knows that he is 
not her husband, and that her 
consent is given because she be
lieves that he is the man to whom 
she is or believes herself to be 
lawfully married"

The scope and application of Ex
planation—2 should be widened inas
much as a woman who has filed a 
suit for divorce or judicial separation 
should be brought under it.

The amcAided Explanation should 
read:

‘ 'Explanation 2—A woman living 
separately from her husband under 
a decree Of judicial separation or 
a woman who has filed a suit for 
divorce or for judicial separation 
on any grou&id mentioned for such 
relief in the relevant Matrimonial 
Law ahould be deemed not to be 
his wife for the purposes of this 
section.”

Their relation is not like husband 
and wife when there is a decree for 
yudcial separation Or a suit filed for 
divorce. When the act is against the 
tiofcisent or against the wish, then 
also it amountg to rape. But if that 
is the desire of both the persons and 
if it is with the consent, then, it docs 
not amount to a rape. When the 
divorce petition is pending, their rela
tion is not that of a husband and a 
wife.

MR. CHAIRMAN: Divorce suit crti 
be filed on cither ground* also.

KUMARI CHANUSHILA AZGAON- 
KAR: There also it should be there. 
On anyone of the grounds she can 
file a suit for a judicial separation or 
divorce. The grounds may be diffe- ■ 
rent. We do not speak about the

grounds. The age of “fifteen*' years 
as mentioned in the Exception should 
be raised to “sixteen" so as to bring 
it on part with “Seventhly” of sec
tion 375.

MR. CHAIRMAN: There the hus
band and wife relationship is there. 
So, that concession is given. Actually 
it is a concession. What do you lose 
it by raising the age to 16?

KUMARI CHANUSHILA AZGA 
ONKAR: We do not dispute about 
the age. There is no special ground 
for keeping it at ‘fifteen'.

As regards pifeishment, we strongly 
recommend that the minimum should 
be ten years and the maximum should 
be life imprisonment for rape cases. 
We strongly recommend the insertion 
of—a sub-section after section 376(1). 
We feel that a more severe punish
ment should be meted out to offenders 
found guilty off multiple offences of 
rape. Such persons are a menace to ' 
the society and hence should be 
dealt with a heavy hand. We pro
pose the following insertion:—

“ (a) Any person, undergoing im
prisonment for committing rape, 
commits rape or who is found 
guilty of more than one incident of 
rape shall be punished with 
emasculation and imprisonment of 
either description for a term not 
less than seven years and shall 
also be liable to fine/'

SHRI EplA SEZHIYAN: Now you 
have reduced it to seven years in-* 
stead of ten years.

KUMARI CHANUSHILA AZGA- 
ONKAR: It is a typing mistake. It 
•teuld be t«n yeu a  (

MR CHAIRMAN: Suppose a persom 
who has wife comes under the charge 
of ‘rape*. Dou you mean to say that 
such a punishment should be imposed
on him?

KUMARI CHANUSHILA AZGA. 
ONKAR; Whrtr h* has got wife, w\U 
should hfi commit rape?, ^



MR. CHAIRMAN: What about the 
married woman if emasculation takes 
place? You would like that lady to 
Buffer?

JCUMARI CHANUSHILA AZGA- 
ONKAR: I d on o t  like that tort of 
married relationship with one who 
has committed several rapes. So, from 
the ladies point of view, we further 
add that just as death sentence is to 
be confirmed by the High Court, this 
sentence for emasculation given by 
the trial court shoul also be confirmed 
by the High Court. I think the 
punishment should be more thfifa ten 
years. Regarding the disposal of 
the case, our suggestion is that such 
should immediately be filed and 
irial should be conducted at a very 
short time. As far as possible, these 
cases "bould be fteard by the lady 
Judges. It will be more helpful if a 
lady Inspector, not a Police Constable;
Is put in charge of the investigation 
of such case* ,
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W T  T T f^  ^  ^  V fa r
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SHRI ERA SEZHIYAN: They say 
that the accused should be given de
terrent punishment. But I v/ant to 
know from the witnesses whether it is- 
going to have any effect. In this con
nection, I would like to quote the 
Judge Upendra Buxi’s view. He says:

“However we do not favour the 
minimum sentence of 7 years now 
envisaged by the Bill in Section 
376(i) for non-aggravated form of 
rape. If a penal provision is felt to 
be unreasonably harsh, it in e^ect 
is counter-productive. Rather thar* 
strictly implementing what is per
ceived, as a harsh regime of law, 
the entire system of administration 
of Criminal justice often tries to 
save the accused as much as possible 

from the unreasonably harsh 
punishment. In this process, the real 

culprit is likely to be discharged or 
even acquitted. Further, it should 
be noted that in situation of un
reasonably lenient or low punish
ment for rape, the existing law p ro  

( vides fo r  enhancement o f aentenc ^
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According to the new provision made 
in Section 73, the public prosecutor 
can in such cases go in for appeal to 
High Court. Therefore, putting such 
law in the Statute Book would mean 
very unreasonably harsh one. What 
i* your view on this? *•

. KUMARI CHANUSHILA AZGAON
KAR: If a man commits this offence, 
lie goes to jaiL After that sentence 
is over, he is free. What about ladies 
who are victims of such offences. 
Where should they go? For them 
there is no place in our society at all. 

"They ere condemned everywhere. For 
such type of offences we should give 
rigorous imprisonment to the accused.
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SHRI R. K. MHALGI; What do 
you my about the last clause?

KUMARI CHANUSHILA AZGAON- 
The accused has to prove that 

the consent was given by the victim.

SfcOU S, W. DHABE: Should
social organisations be associated 
with the investigation of the caset

KUMARI CHANUSHILA AZGAON
KAR: We suggest that lady police
officers should be appointed. If they 
are not there, then the assistance 0i  
social workers should be taken.
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«T^l f , irrt vri-««r ft i qft 
«TT f?r Sf^TT V t  7 0 , 7 5  <?T t * S  
jffra r ft?ft ft i grr v t  5̂  w r r  
crw h v*, m  Aft «r̂ r ftnT 1 
v h ?  if *rrr  w  v t  sr^nrr 
^ f t  ft, v t  v t f  « r « r  f f fift *
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JTT <TT ft»lT

*n JTff ?

*mrat#*r*fm : *nr?m  
i t  * fift  f t  wnrnft v t  *«r# j n
ipn* t o  i t  *Tf jftf?r rgt fc fv  
f*nrrf-<rr  ̂ vt srorm arrtr iftr ftft 

w t v r  ^ f*T*Tf i t  «rm 
i t  * f m  | i «nr « r t  fvtft T m  
t  i f f t  fvtft anif <TT Tff i t  5T$r 
*mn arm  $, ?rt aft v r f*  ^ttut »tot 

^ r  i t  «rftr T j^ ft  | i 1 6 
aft f*r # ap̂ r I  f i  *S fafarcr ^ t 
% ^  »fR(Tw i t  sJTRir xm v t  
VfT I  I q*TT *PTFT WT £ fv  16
ffT?r i t  ^  t  #^frct wrcft |  *ftr
* ? (ft gf «n̂ SPT i t  1PTT OTPT t  
tot srrtr, ?ft is ^  i t  aprf tt

16 *«f fv»n 3tptt s #  T$»rr i

jft> !h4wT WKTWrt :
VT̂ ST ?ft VTTT7T tT^- apr <ft ^rt
|*TT | SrfVJT * f  *TPT *gt f t  TTlTr I
»Tf v.* *Zz i t  arw ^  %, *nr

Jf trfTJrrsr f t f  | *ftr
iTfTxn̂  Jr ift f'nt i *t?ft 
*f wt utt T»r fra i t  it£  Jr ?tt

vt v w  ^rf»ft i

KUMARI CHANUSHILA AZGAON- 
KAR: That is why we have not d is -  
puled this point much.

*t»wt witrtiw n%Kt :
>IM ^  I I fJT *ft VPT?T T*TT?f
& ?ft fafNw vt mnr
*trr  v tr tftv 3Tf ft fftT ^Tfftr i 
>Tf VT VT»T fv VP£*T <TT «PT?T

ftm  | jtt jqft snmnr vr art $ t̂ 
%fv^ f*r aft wmrfxv vnfvtrf f , 
&T VT *ft t  I f»T <Tffc ffWTfiW  
VT^VBt | tftr fa r  w ntftn .

vr^vwf i ^Vr f»r i t  w a r  if amjtft
VT VPT VT’TT mfftr I VT»PTf 
% VPJ5 T# Tf ^  TT
<pt*t 5T ft, *rf 5t'v *nft | i vR*rt 
VT <TT?PT ^  ?ftT «TT ftTT T̂Tfftr tftr 
*TV sft*ft VT VflfhT VT *f f*T5T̂ r
^rlf^ mfv f?nft wft swFmr art 
fHT̂  fnar% «nrft f, ^?t t t  vt̂ ; 
trt  an i

«ft jfK ^ t nrm »r «rnwr: Jrrr 
^  «*t*t | *rtr ?rf T̂f | fv  
*TPT wWf % *Tf VfT fv  wff5?T 
arNv?rf f t  nff^T arnrFrftsr f t  
?ft f*TT WTT JTf *nrw?ft I  Iv ^V^ir 
i t  «iffr vr% »ft ^ff^T ft  ? 

«ffcr<ft wa«ftw*f f̂RTf : 5^t, n[»ft 
T̂?T *Tft ^ I

«ft 5«IH^f KTTTOOT VrtW :
fnr *Tff5TT«ft % sft^ «nrr <p*r 
i t  VfT VT fifJTT *TITT, ?ft *fHT
5^r *rff^rrm % jtt̂  ^ft fr  
^rr^m ?

sTTarn : jptf ?r
»rffmtr qrrro fWt Tft f , ^ t  srrr 
twn fv  v^t jtt^ t ftar 1 1

«f; jv«ri*f *nTW*r *mw : jr^vrr 
5T vt# tt «rt *ptt wtr r̂ 
i t  f^ar % ffTTt?r *r? # *r*ft»r
fVJTT at TSTTfVTT JTHT TTIT, itpT 
aft »Tf *«TW 5T̂ T VT T t̂ f, ?ft VT 

% tTTT tftTcff V *TWT i t  v*raft»: 
ST̂t VT Tft I  I <PTT V^ «r>Tff
?n=5«f f̂ wr t  «̂rrr ft fv it̂  *rm 
^T’T ft, ?ft T̂ vift #»TT STft ?rr 
ffvm I  I VTT VPJ5 jf >PT wtrrrt 
it  »Tf wfwvR ^ ?»ft fv srfirvrT ‘
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▼pft *  ?t, *rt q^ fif
% <nr v*nftr w r r  ^  11 

l̂ T% f̂TTT UTT Vt (Imv VT’TT 

WTfjpr f% ^PT ift ^Ttft 5IT ,̂ ?ft 
»ft *  ?rt ^T ^  fjft I

• ^PT fft 
fcft w f  t  % fa*Jff<r*TT v t  

Tt WTCT HTT % V^t TTT
ysTPT *jfif5TT TT «Tf% |  far

jrfrorc *ft *»# * T  H Tfft I aft 
*n*r *rt*t *>r?r | ^ ft?
f n r r  § »r r r a t  ^  j f ,  ?rt
* * *  *r t  i t t t  f » r ,  3^  T f a  V t  *TTT
£*r i ^ f t  frrftr ir m rr * ?  *rff*rr

*  «ft $, <ft 3 *  fft sr$f
*TPTT VHT VrffTr |

«ft mrraw v t n  : vrsp 
if  ^ t t  $ far i m  * m n # t  *r? ftre  

| fa? 3*  *t s*?ftite fanrr 
«m $ tfix i* ttz  ?t% tt «m  *% 

4 ^ f  < r r t w  * t ? t t  | ,  ?ft *ttsj?t *>t 
fspnir *  7*r irm rft fr t̂ *rm
wptt | *rtr w  vt vt^tt 8f «r*T *nrr 
t f a m f t f l  *TTT % arfr$
*wr Sf tjv  n i tf*ff*r  «^rrf arr T*ft 
|, % 'forr fanfr anfr f  t
w t v r  »j)ipff % « iW  3*nff vt i*€t- 
*rc ’flft f%<rr *t t?t | i gw 
f^ft^Npr if * t r t t ,  *nft#WTPnr t o t * t  
ir v tv t  <j*n jw  * r  t w r  | i 
T* *tar % ftrfr wiqqTt
«nV % f *  ftnn *t t?t | ?

•towft «nwft t o *  : «n»jr
vt ttk  vf> i & wmrr *m?fr 

$ fa  *nr% * *  fcftra ^  % f * * f  
ii fr it  ^  i «r?f q r  e *« 7 T r ? r  fopft 
*r * t ^ r  5̂ n  % ’fi'nr *r»?fr 
f ,  m n  ii amft | ,  # P **t P « t  ift  
v ft  «»t **% w  ^  #  I »

ir * m  irffcm ft? i
anft | {ft 3*% m*r fairr
Wrar ^ i « r w  aft f w i n w
^  €r?r *£• >, ^ f^rtr rrflr %Kft 

» T # t  I  I
\

SHRI BAPUSAHEB PARULEKARr 
All Mahila organistftiona maintain, 
that the name of the victim should 
not be published. Please consider a 
case where Police does not take cog
nisance of such offences. Women are 
required to agitate. The name of the 
victim is required to be published in 
order to take a decision. Do you want 
that it should be retained?

KUMARI CHANUSHILA AZGAON- 
KAR: We demand rigorous punish
ment.

SHRI BAPUSAHEB PARULEKAR: 
Please think over it and give your 
considered opinion in this regard.

The second point is with reference 
to the pleadings by the lady advo~ 
cates. You said that women are 
more free to express before the lady 
judges. We agree that the prose* 
cutor and the judge should be women. 
Do you subscribe to the view that 
even the advocates should also be 
female.

KUMARI CHANUSHILA AZGAON* 
KAR: Not always.

SHRI BAPUSAHEB PARULEKAR: 
If your view is to be accepted their
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-the Judge, the clerk, ihe prosecutor, 
etc. all ahould be female.

'Anybody in fear' is already co
vered by Section 305 I.P.C.

Marriageable age is not there. 
•When the girl attains puberty’ she 
can marry. If this age is fixed the 
conviction should be there of cogni
sable offence. Kindly give thought to 

.it also.

KUMARI CHANUSHILA AZGAON
KAR: The main question is with
regard to judicial separation.

SHRI BAPUSAHEB PARULEKAR: 
We are more interested about hus
band and wife. Once there is a 
marriage as per personal law, we 

-must 8ee that the marriage is not 
feroken. Please give thought to it.

^  vnft : irfssnff at 
5t> ftwsft fjre^r ?r>fr vm  
tnsrrf^w r ir * t  a fa v rc
t fw  *rffrcr ? irf^T  vr afi
fawetT ftnrr $ irr
*1 fRfT

if « ir c  x®

«ft*cfar w w i l  tsr : %*r
vt arî vift
v»$r % fa jf  «» fr  u f «n rw v  fc, ?ft 

$ vti
ffiTT # fv q  v t  %*r
*ft $*TT> cTTV % % faw *flT
n tm ? VTn % ««TT IJST
Pirn 3rw, *ft fl̂ nrfa

i

*v  ^ •

« f« fk  m w ii w*f : im
«Tq% **TTfr | fa  *n*r &  w
fam v t flq?! P rm  « iv t v tk  % f̂ rtr 
jflv t feqT I

MR. CHAIRMAN: I thank you «U 
on behalf of the Committee far 
having come and given your valua
ble evidence.. ,

(Th« Committee then adjourned)]
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Witnesses jexamin®

I  National Federation of Indian Women, Hyderabad 
Spokesman:

II. Hyderabad Women’s Democratic Association, Hyderabad
Spokesman:

Shrimati Fatima Alam Ali

III. Bhartiya Grameen Mahila Sangh, Hyderabad
Spokesman:

TV. Indian Council of Social Welfare, Hyderabad 
Spokesmen:
1. Shrimati Prema Malhotra
2. Shrimati Ayesha Rishad
3. Shri B. V. Jagdish

V. A  P. Mahila Semakhya, Hyderabad 
Spokesmen:

1. Shrimati Sarla Devi
2. Shrimati Brij Rani Goud 

. 3. Shrimati C. Raj kumari

All Indian Women’s Conference, Hyderabad 
Spokesman:

Shrimati pita Seth, President

Shrimati A. Wahabuddin

Shrimati Daya Devi

I—National Federation of Indian, 
Women, Hyderabad. evidence shall be treated as public 

and ia liable to be published, un
less they specifically desire that ell 
or any part of the evidence given 
by them is to be treated as confi
dential. It shall however, be 
explained to the witnesses that 
even though t hey might desire 
their evidence to be treated as con
fidential such evidence is liable to 
be made available to the Members 
of Parliament.”

Spokesman:

SHRIMATI Rita Seth, President.
(The witness was called in and the

took her seat).
MR. CHAIRMAN: Before we pro

ceed, may I draw your attention to 
Directipn 58 of the Directions by the 
Speaker which reads as follows:

“58. Where witnesses appear 
before a Committee to give evi
dence, the Chairman, shall make it 
clear to the witnesses that their

Have you gone through this Bill? 
On what p oints would you like to 
enlighten us? >
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SHRIMATI RITA SETH: I have

*  lew points to emphasise. Firstly, 
^he onus should be on the accused to 
Ldisappronre and secondly, the case of 
rape trial should be conducted in a 
regular manner; only the name of the 
woman should not be divulged.

MR. CHAIRMAN: When you said 
that onus should be placed om the 
accused, on. what basis did you say 
this?

SHRIMATI RITA SETH: In our 
society, first of all, it is very diffi
cult for the women's organisation to 
persuade the girls to come forward 
for every reported case of rape. They 
have a feeling that these laws are for 
the protection of men and they are 
biased towards women. In a prose
cution, the character of a woman is 
involved. That is one thing which 
puts the woman into a. very great 
ojto&jculty. One girl told us that she 
u as asked in a prosecution whether 
she knew so and so—the young 
man—and whether she was going 
with him or not. This doe* not mean 

(that it amounts to a consent. We do 
jnot want the trials to be held in 
Icameta as such. We want a regular 
trial case. Only the name of the rape 
victim should be withheld. That is 
because of this reason namely, in our 
society, there is a stigma attached to 
the woman and sq we think there 
tshould be no publicity. You would 
[have heard about this case of Ramee- 

We have our own experience 
yidwut this case.

MR. CHAIRMAN: Our Members 
desire to, know as to what has hap
pened in the Rameezbai case. You
are aware of the full facts: Kindly 
Lnlighten on this.

SHRIMATI RITA SETH: In the
Rameezaibi case, Mukhtiar Commis

sion was appointed by the Govern
ment and their report is now, 
available with all M.Ps. and other 
People. That Commission has
clearly brought out the case of rape 
committed on her under illegal con

finement or detention or whatever 
you may call it. They found the 
policemen guilty of rape. When the 
Government filed a case against the 
policemen, they wanted the case to be 
transferred outside Andhra Pradesh. 

 ̂ But, surpisingly the Judge had tQ let 
them off.

r
MR. CHAIRMAN; What w u  the

ground on which the prayer was matt* 
for the transfer of the case?

SHRIMATI RITA SETH: The
policemen were supposed to  have 
said that since the public ware very 
much agitated, they would not get a 
fair trial. F or that reason, they asked 
for the transfer of the case. They 
went in appeal to the Supreme Court- 
1 do know the details of that. Now, 
all the women’s organisations, all 
over India, after the submission of 
the Mukhtiar Commission Report, 
were saying that the punishment was 
not given to the policemen. The 
W om en's organisation agitated, w e 
w ent « hI saw the C hief M inister. 
We wanted that the State must ap
peal in the case of Rameezabi. I can 
say that in this case the State was 
clearly dragging its feet It was only 
when the Women’s organisation 
threatened and went on dharna and 
a number of protest* were received 
from all over India that they have 
decided to go in appeal in Rameera- 
bi’s case. On this one point we are 
subm itting a memorandum. The 
other point is about the intimida
tion and harassment «u s e d  to the 
women- We were getting informa
tion in a case of a woman who was 
raped and who became pregnant 
We gave her o little bit of protection. 
But she was very much afraid. When 
we went to meet her, she refused to 
meet any of us. Why? Because ghe 
was intimated by the accused. Now 
her evidence is very weak. She 
recognised all the accused persons. 
The medical report i® theft. Wow 
the same lady says that if We go on 
appeal, what will happen to her? We
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feel that rape victim must be protect
ed from harassment and intimidation 
during the trial period.

ME. CHAIRMAN; You want that 
the trial should not be in camera.

SHRIMATI RITA SETH: Yes.

MR CHAIRMAN: Can you tell us 
any reason in favour of this?

SHRIMATI RITA SETH: Thlg will 
give protection to the accused because 
under the provisions of the law the 
name or anything of the case will n<5t 
be allowed to be published. In many 
cases, policemen are the accused.

ME* CHAIRMAN; Kindly do not 
generalise it. You are expressing 
your view that 'there should not be 
any in camera trial.

SHRIMATI RITA SETH: If it is
desired by the party concerned, then 
I have no objectioh. Wte want to 
expose the guilty person. Even now 
the Magistrate has the power to con
duct a part of the proceedings in 
camera.

We would like that the women 
organisations may bo allowed to go 
in appeal in rape cases and participate 
in them. If the victim is not willing 
to file a case against the accused, the 
women organisation should be allow
ed to do so.

MR. CHAIRMAN: How can women 
organisations come in? Right to 
appeal is a personal right given to an 
individual. Therefore, it is up to him/ 
her to prefer an appeal or not. IRttr 
can you overcome the opinion of the 
individual concerned?

SHRIMATI RITA SETH: In such
cases, we should be allowed. In this 
particular case, we tried to persuade 
her to go in for appeal. But she could 
not understand anything. I think we 
should also have the right to go in 
for appeal.

When the State appoints an inquiry 
commission into a rape case, the 
report of the commission should be .J 
taken note of by the court. We would 
like that the laws regarding perjury 
must be made more stringent. We 
want that the family courts should 
be established to try these cases. 
Every police station must have one 
woman police officer. We are losing 
all these . cases because of lack of 
medical examination facilities. The 
medical examination is not conducted 
immediately. That is also due to the 
fact that most of our women are not 
aware of this. We would like that 
(the rape victim should be tak(?Tf first 
to a magistrate. A senior police 
officer shouM do the investigation. In 
cases where police personnel are in
volved. the investigation ih those 
cases should be conducted by the CBI. 
Some help should be given by the 
Government in1 the form of helping 
the women organisations so that the^ 
can do proper work for enlighting 
women and educating them about 
the laws relating to rape* For this 
we would like that persons should be 
educated by* special programmes on 
T.V. and radio. Ladies do not know 
that they 'vou’d be harming their 
interest if they report late. It is be
cause of ignorance they report the 
matter after two or three days. By 
that time they take bath also. We 
lose the case.

In rape cases, medical evidence is 
most important. She should be exa
mined not by one doctor but by two 
doctors. If she has a family doctor, 
that doctor should also be allowed to 
examine her.

«
I am submitting the Memorandum 

giving all these potato.

SHRI BAPUSAHEB PARULEKAR: 
What do you mean by family courts?

SHRIMATI RITA SETH: It should 
consist of half the i\umber of lady

t
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magistrates and these courts should 
deal with rape cases and there should 
be time limit for the disposal of the 
cases. This court can be for all the 

peases relating to family life.

SHRI BAPUSAHEB PARULEKAR:
You said that the trial need not be in 
camera. In that case the identity of 
the victim will be known.

SHRIMATI RITA SETH: I do not 
think that general public “fias so much 
time to go to attend courts for the 
purpose.

SHKI BAPUSAHEB PARULEKAR: 
You just now said that in most of the 
cases the policemen are involved. Ini 
your own. State have the women 
lost faith in police force?

SHRIMATI RITA SETH: Certainly.
i SHRI AMARPROSAD CHAKRA

BORTY; Have you gone through the 
wlnition of rape? Please seff 875. 
Y o u  please come to the bottom of that 
page.

Please see Explanation 2 on page 
2—

“A woman., living separately from 
her husband under a decree °* Judi* 
dal separation shall be deemed not 
to be his wife for the purpose of this 
section” .

What is your opinion?
SHRIMATI RITA 6ETH: I agree

^ith it.

SHRI AMARPROSAD CHAKRA
BORTY: Do you want that during the 
pendency of the judicial separation 
lady should not be treated as wife a n d  
in that case husband should be guilty 
of rape?

SHRIMATI RITA SETH: I t  the con
sent is not there, it should be consi
dered as rape:

SHRI & W. DHABE: In the murder 
case bail is very exceptionally grant
ed.^ In casg of rape, will it be pro-

per to recommend that bail Utould 
not be granted?

SHRIMATI RITA SETH: That
would be very good. Generally the 
influential family applies its influence 
and gets bail. »

We have also asked for in our 
Memorandum compensation to the 
rape victim. She must be rehabilita
ted. We have suggested that daily 
allowance should be given to her and 
her attendant who comes to give evi
dence. Now-a-days D.A* is Rs. 1.50. 
You can well imagine, could Ramee- 
zabi bring an attendant with such a 
meagre amount of allowance?

Cinema posters play a very bad 
part. Cinema is not as bad as cinema 
posters are. Women go rouftB remov
ing these pictures.

SHRI AMARPROSAD CHAKRA
BORTY: Haye you made an attempt 
to protest against such clnettuf pos
ters?

SHRIMATI RITA9 SETH: Yes.

SHRIMATI GEETA MUKHERJEE: 
If there is no ban on publicity do you 
agree to hold the trial QT camera? 
Your main objection is that the trial 
should not be held so that the crime 
o f the accused can b e published. Your 
point is that the BUI is drafted in a 
way that the publicity fSfrt protect 
(the accused also. But woman can be 
given protection especially when 
the trial is held in camera. It the 
publicity about the accused and pro
tection of the .victim could be tfcin- 
bined togtether have you any objec
tion?

SHRIMATI RITA SETHr If this is 
done, we have no objection.

MR. CHAIRMAN: Thank you, very 
much.

The witness then withdrew.
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II.Hyderabad Women’s Democratic
Association

Spokesman:

SHRIMATI FATIMA ALAM ALI;
President.

(The witness was called and &he 
took her seat)

MR. CHAIRMAN: Before we pro
ceed, may I draw your attention to 
Direction 58 of the Directions by the 
Speaker which reads as follows:

“58. Where witnesses appear be
fore a Committee to give evfdence, 
Chairman shall make it clear to Ififc 
witnesses that their evidence shall 
be treated as public and is liable 
to be published, unless they specifi
cally desire that all or any part of 
the evidence given by them is to 
be treated as .confidential. It shall 
however, be explained to the wit
nesses that even though they might 
desire 'their evidence to be treated 
as confidential such evidence is lia
ble to be made available to the 
Members oT Parliament’’

I believe you Wave gone through 
this Bill. You know the provision 
contained therein.

sftaft : * f
fafl UT7 % 3TJTWT >Tf

*r wnr v t
mr v f*r  fc?

«ft*Rft W W T w i t  : < r* ?TCT
m  v t i  ir? $ f a * f t  fe w  ii  
it? *ptt i  fa  ^  ^
v* ^  i  tfr *? to  «  
v fr  vnj fa  * ,5  ^  fa  

^ » f t  % r n f r  «ft 1

*nr vipft t  fa
% wrct Srftr^r srfat

^  3 ff *t  f  WT T tfftT

w ffa  f t  arr̂ r a ^  <nc 

q? a*?rr $ i

sta fr ?f?r it? *ff*V $ fa  ^ 
i f t f *  fairer <sri% \  

fa  # m  1

W N fil ^ft'CT : W T  *Cf

.*rft?t ?t wk *r%, ?fr wrv WTta
tt f *  fir r̂ r̂ ^rff$ i

«ftlT?ft <BTfmn WW*T : 3ft ft  I

: **17 * t fo
vriNrrihFFff %>mr f̂ rsrr <fm * ft  
?ff # ll  aff ’Ef'ffa VT w f t  I

«ffcwft wrfiwr mm w ft : f*r

^rf?r $ fa  v* *r

f*TTft r̂t 1

*ftm «ywff : iwt*r vr ttts 
fort r̂nj, nt *rc:r*te d
fW ft  Vifft?, wpt ^Tf?ft | 1

ViTftWT WWW WPft : 3ft, fri 

^  ^  1

(The witness then withdrew)
III. Bharatiya Grameena Mahila 

Sangh, Hyderabad 
Spokesman:

1 Shrimati .4. Wahabuddin
(The witness was called in and she 

took her scat's -
ME. CHAIRMAN: Before we pro

ceed may I draw your attention to 
Direction 58 of the Directions by the 
Speaker which re&d$ as follows;

“58. Where* witnesses appear 
before a Committee to give evi
dence, the Chairman shall make it 
clear to the witnesses that their 
evidence shall be treated as public 
and is liable to be published, unless 
they specifically de$ire that all or 
any part of the evidence given by 
them is to be treated as confidential,
It shall however, be explain^ *0
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the witnesses that even though they 
might desire their evidence to be 
treated as confidential such evidence 
is liable to be made * available to 
the Members of Parliament.”
Have you also submitted a memo

randum to the Committee?
SHRIMATI WAHABUDDIN

AHMED: I am afraid. I was not
here. I was on tour.

MR. CHAIRMAN: You can give
your memorandum now On the Bill, 
what points are you emphasising?

SHRIMATI WAHABUDDIN
AHMAD: On page 5 of the Bill it
has been mentioned that in a rape 
case, the punishment is imprisonment 
for life. If a public servant commits 
the offence, after his conviction by 
the court, he should be removed from 
service. I feel that it is important 
that a lot of publicity should be Jlven 
through the radio, T.V. and through 

^-other media that these are the 
people about whom the mothers 
have to take care of the future gene
ration. '

I say that some officials take the 
law in their own hand* when the 
women are in their custody. It is not 
fair. I say that women should not 
be kept in the jail. You may aflrfRe 
voluntary women’s jorganisationa to 
take care of the women who are vic
tims of rape. If you want, I will be 
in a position to eend a detailed memo- 

/ randum in about two to three weeks* 
time. ''

MR. CHAIRMAN: As a representa
tive of an institution, you must have 
come across a number of cases where 
rapes had been committed.

What d0 you propose to do? Would 
you like to give relief to the victims?

SHRIMATI A. WAHABUDDIN: 
For your information, I have ’ teen 
associated with a social organisation 
lor many years. I was concerned 
with the Hyderabad Mahila SamitL I 

also a member of the State 
Board. We were able to ask the

rescue homes to take care of those 
women. We are trying to halp these 
women in this way. We have asked 
more and more voluntary organisa
tions and Government officials to play 
their role well. We cannot draw a 
line between worker and worker- 
However, if any injustice has been 
done to a woman, it is not only the 
responsibility of the organisation but 
also other voluntary organisations to 
take up this programme in a big way. 
Women had no status at all. But, 
during Emergency, the women had 
status. What I feel is that we have 
to have experienced workers to assist 
us in the programme. It should not 
only be at the national level bî t it 
should also go to the State and from 
there to the districts. After all, these 
incidents take place even in the hos
pitals. As a President of the Mahila 
Organisation, I used to go to the pro
stitutes houses to find out the posi
tion. Once a prostitute was threaten
ed and I had gone there to give some 
relief. I have taken care of hundreds 
of women like that and we have re
lieved them from disease. They are 
the mothers of hundreds and hundreds 
of children. It is important that we 
must be given a little more time to 
think about it. Unfortunately, I was 
away and 1 only received this letter 
day before yesterday. If you like, I 
may send you a memorandum.

MR. CHAIRMAN: That is all right 
We want your suggestions. What 
measures should be adopted by the 
Central Government in impoaing res
trictions by way of provisions in the 
bill in cases where rapes had been* 
committed. There cannot be any 
chance to prove whether it was done 
with her consent or without her con 
sent. What is the deterrence that 
should be adopted to see that tit* 
ffilty  persons do not go unpunished.

SHRIMATI A, WAHABUDD’ N 
AHMAD: It all depends on each and 
every case.

MR. CHAIBMAN: Tell us wbat 
provisions should be made in the 8UL
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SHRIMATI A* WlAHABUDDIN: In 
that case I suggest we have a Conn* 
mittee of women here. There is a 
possibility as to what they can do. 
They can go to the help of women. 
It would be indeed very nice if more 
and more organisations help these 
women.

SHRI BAPUSAHEB PARULEKAR: 
You know, the police and other gov* 
emment officials are having illicit 
relations with the women and they 
commit offences against them. This 
should be checked. What do you 
want us to do to punish the guilty 
and they do not go unpunished? As 
a, representative of women’s organic 
sation, have you any suggestions to 
give?

SHRIMATI A. WAHABUDDIN: The 
position is like this. It has become 
a sort of cancer. This destroys every, 
thing. We will have to think about 
it how best we can do away with this 
evil.

The police are the custodians of 
law. and order. How is it that they 
commit such offences against women? 
It is not enough to remove them 
from service. Something more has 
to be done to change them.

SHRIMATI GEETA MUKHERJEE: 
What are difficulties that you face in 
handling these cases?

SHRIMATI A. WAHABUDDIN: I
shall tell you. I was in Bombay. My 
husband was posted there. When 1 
was there, there was a girl who was 
taken from here to Bombay and sold 
to a brothel house. On one mgnt 1 
got a telephone. I was out. I was a 
President of an Association at that 
time. We had a vigilant department 
which was working very closely. I 
had one inspector with me. The next 
day I asked him to go there and to 
find out the facts. I also requested 
the Chief Minister to do something 
in the matter. He came and asked 
me to come with him to identify the 
girl* Since my driver knows her, I 
asked him to take him with him. He

went there. Since sue was a Hydera
bad girl, she was in Hyderabad! dress. 
She dressed herself in such a manner 
that he coBld not even identify her. 
He said that she was not that person. 
Then after two days, again, I got a 
telephone from that girl saying that 
she had been threatened with shoot
ing and that they had shifted her 
from there. I said, what a nonsense 
it was. I went to Char Minar Police 
Station. 1 saw there hundreds of 
people gathering together and I was 
perturbed.

I said that I wanted the girl back 
within a week and if I did not get 
her within that period, I would report 
the matter to the Government. You 
will be surprised to kno^r that she 
was released within that period. But 
she was full of disease. We got her 
treated. But about this question, I 
think I will write to you.

MR. CHAIRMAN: <Thank you.
(The witness then urtfthdretu)

IV—Indian Council of Social Welfare, 
Hyderabad.

Spokesmen:

1. Shrimati Prema Malhotra
2. Shrimati Ayesha Rishad.
3. Shri B. V. Jagdish.

(The witnesses were called in and 
they took their seats).

MR. CHAIRMAN: Before we pro-* 
cead, may I draw your attention tif 
Direction 58 of the Directions by the 
Speaker which reads as follows:

*58. Where witneses appear be
fore a Committee to give evidence, 
the Chairman shall make it clear to 
the witnesses that their eridenca 
shall be treated as public and is 
liable to be published, unless they 
specifically desire that all or any 
part of the evidence given by them 
is to be treated as confidential. It 
shall however, be explained to the 
witnesses that even though tjity
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might desir« their evidence to be 
treated as confidential such evidence 
is liable to be made available to 
the Members of Parliament/'

On what point wduld you like to 
enlighten the Committee.

SHRIMATI PREMA MALHOTRA: 
When the complaint is made to the 
officer on duty, he should immediately 
report it to his supervisor, who is not 
below the rank of DSP. No woman 
should be asked to come to the police 
station for investigation. A relative 
or a friend or a representative of the 
victim should be allowed to be pre
sent at the time of investigation, 
where police officers are involved in 
rape cases, those cases should be 
investigated not by the same depart
ment but by the Magistrate. >

MR. CHAIRMAN: Which Depart
ment do you suggest?

~ SHRIMATI PREMA MiALHOTRA: 
Magistrate.

MR. CHAIRMAN: One person
should not have both the functions of 
investigation as well as trial.

SHRIMATI PREMA MALHOTRA:
I w*nt that it should be a different 
agency.

At the trial stage if a woman says 
that she has been raped it should not 
be taken as presumed. We suggest 
that the sentence should be decided 
on the basis of the evidence. Whoso
ever commits rape on the woman who 
is below 18 he should be given death 
sentence. There should be some pro
vision for the rehabilitation of the 
victim. Women should be given edu
cation regarding her rights and laws.

SHRIMATI AYESHA RISHAD: 
When the investigation is on, the 
woman is harassed a lot. That should 
be avoided.

\ MR. CHAIRMAN: Should that be
Eliminated? What is your suggestion?

SHRIMATI PREMA MALHOTRA: 
She should not be taken to the police 
station. Her representative should be 
there at the time of enquiry.

SHRI BAPUSAHEB PARULEKAR: 
What do you mean t>y harassment?

 ̂ w*i'r «fqf<wj: ir’sjr ?rvf>
| fv

svtffr I fTi T̂ rTr | 3 ^ '  

vr# f  i

SHRI BAPUSAHEB PARULEKAR: 
Should investigation be made by a 
female staff?

SHRIMATI PREMA MALHOTRA:
Yes.

If the rape is committed by more 
than one man, it should be treated 
as a gang rape.

SHRI BAPUSAHEB PARULEKAR: 
The Bill makes a provision for ‘pre
sumption’. Presumption is that if the 
intercourse is proved and if the 
woman in witness-box says that she 
did not consent, the court ahall pre
sume that she did not consent and it 
shall be for the accused to prove con
sent. You have suggested that the 
court should decide it on merit. Why 
should this presumption not be there?

SHRIMATI PREMA MALHOTRA: 
Man may not have rsped. He may 
not be unnecessarily punished. First 
is human right. Second is that the 
woman may have consented and later 
due to someone's pressure might have 
said that she was actually raped. 
Actually, it may not be a rspe.

We want to do justice to both. It 
should be cAi the basis of evidence.

SHRIMATI GEETA MUKHERJEE: 
You rightly said that at tjie investi
gation stage the woman must be free 
from pressure. If the accused is a 
man of authority, there is likelihood 
of pressure being exerted on her. 
Evidence in any case will be there. I 
understand, as the law stands, the
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woman has to prove that she did not 
consent. The man need not prove it. 
There is inequality already existing. 
Person in authority can possibly bring 
pressure. It is very difficult to prove 
that I did not give consent than to 
prove that I gave consent. Would 
you think once again the position of 
a woman where the accused is the 
person in authority?

SHRI BAPUSAHEB PARULEKAR: 
In the case of gang rape, the pre
sumption is to be drawn or not? 
Kindly consider this incident.

At dead of night she is called to 
the policc station. Incident takes 
place. She says she did not consent. 
It has to be proved. What have you 
lo say in this regard?

SHRIMATI PREMA MALHOTRA: 
T have no objection to say that she 
did not consent. Benefit of doubt 
will go to her.

MR. CHAIRMAN: In a gang rape,
the question of consent does not arise. 
She cannot give consent to more than 
two.

Consent comes in respect of person 
who is in authority and does this act 
without consent. He has got domi
nance over the lady. Therefore, in 
that case there may not be any evi
dence, Is it safe to keep a provision 
that the presumption should be in 
favour of the woman?

I am making a distinction between 
the two. In a rape case where more 
than two are involved, no consent 
can come. In a case where only a 
single man does it and the man is in 
authority and has the custody of the 
lady, then the question comes of con
sent. In these circumstances if he 
claims that it was with her consent, 
it is for him to prove that it was done 
with her consent.

I *  w fr m  : #  jt?
f r o *  ^rj«rr f a  fa fa  *r$r- 
fnrnr* % tfr % m n f  ^  Tt

t  I TS fa ?  faff «pr 5PT& jrr
ir *fi£  5«rr«r ?nr fa

f a r  qfr fa ff $ rp farro )
THsfiSfi faqt 5ff «wrr rfr

% s q th  *r 5*itt i

•ft faratm : 5r'f *r^f-
*rs % TT Tlif I

fa ?  apt %•( | T5 #
**r?T $ 5  5p ^

SHRIMATI SUSHEELA GOPALAN: 
You may perhaps be aware of Mathura 
case. The rape was committed in 
Police custody. The Supreme Court
had said that there was passive sub
mission on her part because there 
were no marks or injury on her body 
to prove that she was raped without 
consent. In that case, if presumption 
is there that she did not consent, then 
the onus of the proof is on the other 
side. He has to prove that there was 
consent. Don’t you think that it is 
necessary for the accused to prove?

SHRIMATI PREMA MALHOTRA: 
What I am trying to say is that she 
could have appealed to some Women’s 
Welfare Organisation who ought 
have fought her case. Otherwise the 
girl will not be able to fight her case 
alone.

SHRI S. W. DHABE: In regard to
rape cases, there is n0 woman lawyer 
to plead their case. Woiild you sub
scribe to the view that only Women 
lawyers should deal with the rape 
cases? Most of the time the women 
become the victims. Don’t you think 
that they should be rehabilitated by 
way of payment of compensation 
during the trial and after the case is 
over?

SHRIMATI AYESHA RISHAD: It
is a good idea. We do not object to 
this. Compensation for rehabilitation 
after the case is over is necestary.,

(The witnesses then irithdrw) ‘
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V—A. P. Mahila Samakhya, Hydera
bad.
Spokesmen:

1. Smt. Sarla Devi.
2. Smt. Brij Rani Goud.
3. Smt. C. Raj Kumari.

(The witnesses were called in and 
they took their seats).

MR. CHAIRMAN: Before we pro.
ceed, may I draw your attention to 
Direction 58 of the Direction! by the 
Speaker which reads as follows:

“58. Where witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it clear 
to the witnesses that their evidence 
shall be treated as public and is 
liable to be published, unless they 
specifically desire that all or any 
part of the evidence given by them 
is to be treated as confidential. It 
shall however, be explained to the 
witnesses that even though they 
might desire their evidence to be 
treated as confidential such evi
dence is liable to be made available 
to th«, Members of Parliament ”

I think you have gone through the 
important, provisions erf this Amend
ment Bill. What are your suggestions 
on this Bill?

SHRMATl BRIJ RANI GOUD: The 
trial must be held in camera and all 
matters relating to these cases must 
be published and brought to the 
notice of the public except the name 
and the address of the victim.

MR. CHAIRMAN: So, you do not 
object to the publication of such 
cases. Now, . can you five us the 
reason why it should be done so?

vhrcft n u n  m
Uf fr fa  WT WTfr TJTT t, 3Tn?rfvr 

tftiT fkq
qffcrftrfr v jf l *«Ffr % ■ vfwrfwrr 
*i w w i t  vt £nrr |

fa  <WrT**TCT ft  TfV $ %f*H
ft <*VT VfTT v jp ft  ffr tftar VT

Tfaw  n fain i 
TO % *r*rnrr ft ^  v^rr tn fft jr 
1v 5t«rt v flp j i

MR. CHAIRMAN: What is your
next point?

SHRIMATI BRIJ RAN I GOUD; 
When the States appoint an Enquiry 
Commission to go into rape cases, the 
report of the Commission should be 
taken note of by the Trial Court. Only 
the family special courts must con
duct the trial courts. The magistrates 
of the family courts should be women. 
There should be speedy trials in the 
rape cases. In every Police Station 
at least one lady Police Officer must 
be appointed. When information of 
such a crime is given to the Magis
trate, it should be seen that the case 
is entered in the Register and the 
case should b© handed over either to 
the S.P. or D.S.P. who shall investi
gate the case himself or by gome se
nior Police Officer. If the accused hap
pens to be a police personnel, then 
the case should be Investigated by 
the C.B.I. On receipt of such infor
mation, the magistrate* shall imme
diately refer victims ot rape for medi
cal examination by 2 er more doctors 
preferably lady doctors or by the 
family doctors of the victim if any.

Another point is that the Women’s 
Organisation should be given grantf 
by the Government to publish book
lets, posters and conduct propaganda 
about the rape laws and specially 
emphasise the necessity to go in for 
imiriediate. medical examination by 
the victims of rape.

MR. CHAIRMAN: Do you prefer
that Jady judges should hear such 
cases?

SHRIMATI BRU RANI GOUD; We 
prefer half of them being ladies:
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SHRIMATI SUSEELA GOPALAN: 
You want that the Women’s Organisa
tion should come into the picture at 
the appeal stage.

SHRIMATI SARLA DBVl: Yes,
only for appeal.

MR. CHAIRMAN: You mean to
tay that in many cases they arc un
able to file appeal because of mone
tary difficulties. Therefore, these 
organisations should come forward to 
help them and on behalf of them file 
an appeal and fight their case.

SHRIMATI SUSEELA GOPALAN: 
Why cannot it be started from the 
lower courts?

«ft*wft from W t : sra A
'*Tj»fr fv  wift <rv ftranr 

I  h $  
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$, g?t% fa ?  «m*r Ii « t^ r  i n  
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SHRIMATI GEETA MUKHUUKE: 
What was the trouble that the women 

\ organisations faced in the Ramizabfs 
y case? What did you want from the 

State Government and what was 
given to you?
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(The witnesses then withdrew)

VI—All India Women's Conference, 
Hyderabad.

Spokesman:

Shrimati Daya Devi.

(The witness was called in and she 
took her seat).

MR. CHAIRMAN: Before we pro
ceed, may J draw, your attention to 
Direction 58 of the Directions by the 
Speaker which reads as follows:

“5j8. Where witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it clear 
to th<» witnesses that their evidence 
shall be treated as public and is 
liable to be published, unless they 
specifically desire that all or any

part of the evidence given by them 
is to be treated as confidential It 
shall however, be explained to the 
witnesses that even though they 
might desire their evidence to be 
treated as confidential such evidence 
is liable—to be made available to 
the Members of Parliament.”

What do you want to say on the Bill?

SHRIMATI DAYA DEVI: In Sec
tion 228A punishment in the form of 
one month’s imprisonment has been 
provided. It should be enhanced to 
six months. There should be a pro
vision of fine also.'

In Section 376(2) (b) I want that 
after the w,ords in his custody’ the 
words "working as his subordinate’ 
should be added. 'Working as his 
subordinate’. He is in public service. 
She is working under him. He lures 
her for promotion. *

MR. CHAIRMAN: You have refer
red to custody.

SHRIMATI DAYA DEVI: I wanted 
that ‘after custody1 it may be added 
‘or working as his subordinate*.

In cases of committing gang rape 
the punishment should not be leas 
than ten years and also the accused 
should be liable to fine.

Magistrate should not be given dis
cretionary powers. He will exercise 
it with leniency.

MR. CHAIRMAN: For how many 
years have you served as a Judge?

SHRIMATI DAYA DEVI: Judicial
Officer for 35 years and Sessions 
Judge fop three years.

MR. CHAIRMAN: Discretion is not
a rampant discretion. But it will be 
where he has reason to believe or 
reason to be assigned. Can you find 

distinction?
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SHRIMATI DAYA DEVI: Let it

go as it 4s.
✓ Section 376A:

Government servants involved in 
such offence should be immediately 
suspended and the offence, if it is 

proved, they should be dismissed. <

MR. CHAIRMAN: Government
servants Conduct Rules are there. 
They are governed by disciplinary 
rules. There should not be any sub
stantive law.

WT N h iW  | ftp
art jjfo w  | , ^  O t fW t

xftr forjrr f tw t i  n
*r»f, ST&
([Hi I *PT

f r i t  ?rr% v t  f t  
s ^ * r  ft? wnrjft |t *r

<?*n sp? fiwr | i aft fn w r |, 
O t «Tfwrfoft f fjft  i

MR. CHAIRMAN: Inquiry tau to
be held in camera. Do you agree or 
not?

SHRIMATI DAYA DEVI: I agree.
It should be held in camera. We do 
not want any stigma to be attached 
to the victim. We should protect h#r 
as it will reflect on her entire future 
and mar her future.

MR. CHAIRMAN: What have you
say about 111A?

SHRIMATI DAYA DEVI: I agree
that there should be such a provision.

MR. CHAIRMAN: What are • your
substantive grounds?

SHRIMATI DAYA DEVI: It is
difficult for the victim to prove that 
she is innocent. It she denies, her 
word should be accepted.

MR. CHAIRMAN: Your ground is 
simple. Because it cannot be proved 
by fhe lady ‘that she had not given 
her consent’, therefore itshould be

there. But other surrounding circum
stances are there to substantiate.

SHRIMATI DAYA DEVI: This will 
give her an upper hand to fight out 
the case. Women are weaker section.

SHRIMATI GEETA MUKHERJEX: 
From your experience, can you tell 
us that in the absence of this pre
sumption how do you feel that 
justice was not done?

SHRIMATI DAYA DEVI: Because 
she does not get any opportunity to 
express her feelings. Nobody comes 
forward to help her. It is very diffi
cult to prove that she was innocent.

SHRIMATI GEETA MUTCHEKJEE: 
It is for her to prove that this nasty 
thing has been done without her con
sent. Are there any compelling cir
cumstances to put the onus on the 
accused?

SHRIMATI DAYA OTT01: There
are compelling circumstances. The 
man being strong will always use 
force on the weaker section of the 
community. Daily we are hearing so 
many cases of rape.

MR. CHAIRMAN: Biologically
they are the weaker section of the 
society. Now, there is a case where 
a lady was taken Inside the room and 
the accused had tied her legs and 
hands with rope before committing 
rapo. Is there any woman who would 
allow her hands and legs being tied 
before committing rape by the 
accused?

SHRIMATI DAYA DEVI: It hap
pens. She becomes helpless.

MR. CHAIRMAN: What is your 
suggestion about educating the wpmen . 
in regard to this kind of crime?

SHRIMATI DAYA DEVI: Imme
diate medical examination is neces
sary. Mass education should be given 
through the media of cinema, TV and 
other publicity.
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SHRI BAPUSAHEB PARULEKAR:
As a retired Sessions JudfiS you must 
have come across many cases of this 
type. Can you tell us how many of 
them had ended in conviction? Do 
you have some statistics on this?

SHRIMATI DAYiA DEVI: We must 
have given benefit of doubt in so 
many rases.

SHRI BAPUSAHEB PARULEKAR: 
Even in regard to presumption, the 
principle of benefit of doubt will con
tinue and there are many acquittals. 
What was the reason for that? Is
there any defect in the law or defect
in the procedure or defect in tKe 
principle?

w t  Wt • cfljcs
^ Register ft investigation
*r v t o  ft fa *  § i ? *r 

vr «pt 
i^rr fa  w  jffav* fart.? §

. wrcft | ; *ft $tft v  vrrw %«r v t
3 * vr-rr wrr ijfovsr irrrrr $ i
w  fa «  ftn girm ^  $ fa

Magistrate of the local jurisdiction 
should be empowered to register ‘ihe 
case and not to act till the Police 
reports, and refer the matter for 
medical opinion immediately.

SHRI BAPUSAHEB PARULEKAR: 
According to you, the law is not 
effective.

SHRIMATI DAY A DEVI: The law
* need this amendment. The investi

gation is very poor. The onus of proof 
should be shifted to the accused and 
not be on victim as it now is.

MR. CHAIRMAN: Parliament is
competent to enact any law which is 
consistent with the Constitution.

SHRIMATI DAYA DEVI: But who 
will try the case? ^

MR. CHAIRMAN: What is your
opinion about publishing fhese matters
in the newspapers?
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SHRI AMARPROSAD CHAKRA- 
BOHTY: Perhaps you are aware of
the objects under Section 4 and Sec
tion 114 ol the Evidence Act Now, 
can you justify that the change in 
law would help the victims?

SHRIMATI DAYA DEVI: Since
custodial rape is very difficult to 
prove, I think presumption should be 
there in cases where the victim says 
that she did not give her consent.

SHRI S. W. DHABE: Do you think 
that the First Class Magistrate can 
handle these cases?

SHRIMATI DAYA DEVI: I think
we may five powers to the Sessions 
Judge. First Class Magistrates are. 
not that mature and experienced.
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SHRI S. W. DHABE: In Sectioa
376(2), three categories are mention  ̂
ed. They are police officer, superin. 
tendent or manager of a jail and the 
staff of a hospital. Do you recom
mend that death sentence should be 
provided to the persons belonging to 
these categories for committing this 
crims?

SHRIMATL DAYA DEVI: I think 
that capital punishment is too severe.

SHRI LAL K. ADVANI: Thia Bill
has come into being because of the 
publicity being given in regard to the 
Mathura case and also the incident in 
Orissa where a journalist’s wife was 
raped. If there is a complete curb 
on the identity of the victim, perhaps 
all these incidents would not have 
come to light because the newspaper 
cannot publish it.

SHRIMATI DAYA DEVI: That is
one view.

SHRI LAL K. ADVANI: We are
concerned with the victim thbt she 
should not be stigmatised. On the other 
hand we are concerned with educa
ting the society for mobilising opinion 
against this kind of crime. If you 
make * law of this kind, there may

be a feeling that it may curb this kind 
of activity,

SHRIMATI DAYA DEVI: Only the 
victim’s name ahould not be disclosed. 
The identity of the victim should net 
be disclosed.

SHRI LAL K. ADVANI: In all the 
above cases, if the name of the victim 
is not mentioned and fte , circum
stances of the cases are mentioned, 
the identity would have come to be 
known.

SHRIMATI DAYA DEVI: Now, in
all cases of juvenile offenders, we 
hold in camera trial.

MR. CHAIRMAN: Similarly for
young girls, trial should be held in 
camera.

SHRI LAL K. ADVANI: It does
not give particulars about the victim. 
This has become conventional.

SHRIMATI DAYA DEVI: You
have given answer to the question put
to me.

MR. CHAIRMAN: Thank you.

(The Committee then adjourned.)
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(The witnesses were called in and 
they took their seats).
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MR. CH AIRM AN : Before we pro
ceed, may I draw your attention to 
Direction 58 of the Directions by the 
Speaker which reads as follows:

*‘58. Where witnesses appear be. 
fore a Committee to give evidence, 
the Chairman, shall make it clear 
to the witnesses that their evidence 
shall be treated as public and is 
liable to be published, unless they 
specifically desire that all or any 
part of the evidence given by them 
is to be treated as confidential. It 
shall however, be explained to the 
witnesses that even though they 
might desire their evidence to be 
treated as confidential such evidence 
is liable to be made available tp 
the Members of Parliament”
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SHRI E. AYYAPU REDDY: So

far as my evidence is concerned, it 
may be taken as public.

MR. CHAIRMAN: We have sup
plied copies of the Draft Bill. What 
have you to say? Please enlighten 
us on the subject.

SHRI E. AYYAPU REDDY: 228A:

Suppose rape has been committed. 
Somebody has to go and give it in 
writing to the Police. That is called 
the First Information Report. This 
First Information Report is a Public 
document. Copy of it is available to 
every person who wants it on appli
cation. After it is registered it is 
sent to the magistrate ‘forthwith’. 
That is the wording give in the Cr.P.C. 
This should be tfublishd; this is my 
suggestion.

The explanation must cover the 
First Information Report also.

MR. CHAIRMAN: If that docu
ment is made .known to the public, 
there will be some prejudice in in
vestigation. That is the reason why 
anything done during the course of 
Investigation is not publicised, not 
even allowed to be discussed on the 
floor of the House.

SHRI E. AYYAPU REDDY: So far 
as F.I.R. is concerned, a copy of it is 
sent to the Magistrate. Any person 
is entitled to take a copy of it. That 
we cannot prevent. Person against 
whom an offence is alleged,* he must 
also be in a position to know to
defend himself. The principle of 
every accused being entitled to defend 
himself right from the very begin
ning must be there. For example 
‘A* says, he has been accused of rap
ing or assaulting a woman. 'A* was 
not there but was somewhere else. 
As soon as the First Information Re- 

\^ort is registered and he comes to

know, he can come toward with his 
defence of alibi at the earliest oppor
tunity and defend himself from the 
very beginning. That is why the 
First Information Report has always 
been considered as a public docu
ment. Copy of it can be had by every 
citizen.

MR. CHAIRMAN: So far as the
Accused Defence is concerned, I agree. 
Whatever has been omitted in the 
complaint will have to be patched up 
by the prosecutor at the time of trial. 
After everything is known it will be 
difficult to explain what is lacking in 
the complaint. There is a handicap . 
on the part of the prosecution to ex* 
plain that difficulty.

SHRI E. AYYAPU REDDY: Fair
ness in the criminal trial must always 
be maintained. We need not neces
sarily be in favour of the prosecution 
or accused. Therefore, it is open to 
the prosecution to verify and to 
investigate. It does not prevent pro
secution from coming forward and 
filing a charge sheet. Prosecution has 
got certain powers under CrP.C. We 
are not trying to deprive him of any 
powera But the accised cannot be 
taken by surprise because essentially 
we have been trying to say that fair-' 
ness of the trial has to be maintained. 
We cannot say that the accuse^ wilt 
not be entitled to get a copy of the 
FIR. We cannot say that when FIR 
reaches the Magistrate he will not be 
entitled to get a copy. On the other 
hand, the importance of the FIR in a 
criminal trial is known to everybody. 
So, some balance has to be maintain
ed with regard to the FIR, Panchan- 
nama etc. And all these are public 
documents; they are signed smd 
attested by two other people and the 
person is entitled to tike a copy of 
these documents. That is the position 
This may be kept in mind. Tb me 
it appears that they may not be 
secret. On the other hand, they will 
be very much public documents and 
known to every person. If there Is
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com et publication of tie documents, 
they will put and end to the unneces
sary scarce and rumour. Suppose 
we suppress the F.I.R. or we pre
vent it from being made public. Then, 
there is a possibility of scarce being 
created or unnecessary rumours being 
built up. I agree, at the same time, 
that secrecy has its own place. At 
the same time also, some of the funda
mentals which have been incorporated 
into the Criminal Procedure Code and 
which have been observed in a crimi
nal trial from the very inception must 
not be hampered.

MR, CHAIRMAN: Do you think
that there should be an amendment 
to the Explanation?

SHRI E. AYYAPU REDDY: The
Explanation may include the F.I.R. 
also.

Now, I come to Clause 375-Sixthly.' 
It siys: '

*With her consent, when, at the 
time of giving such consent, by 
reason of unsoundness of mind or 
intoxication or the administration 
by him of any stupefying or un
wholesome substances, she is unable 
to understand the nature and con
sequences of that to which she gives 
consent, or Is unable to offer effec
tive resistance.’

Here the words 'administration by 
him' mean by the 'accused'. That
must be there.

MR. CHAIRMAN: That term
always indicates the accused.

SHRI E. AYYAPtJ REDDY: Intoxi
cation need not necessarily be by the 
accused. As the clause now stands, 
if a victim herself has taken the 
liquor even without any reference to 
the accused, then, in that case also, 
the accused becomes liable.

MR. CHAIRMAN: It covers both 
voluntary as well as by the accused. 
Administration of stupefying sub
stance may be made by him or 
through his agent

SHRI E. AYYAPU REDDY: So far 
as intoxication is concerned, even in 
all criminal trials, many a time, the 
accused puts forth the plea that he 
is speaking in an intoxicated condi
tion. It is an act done. In the crimi
nal jurisprudence, intoxication is 
taken as an extenuating circum
stance. Intoxication may be without 
her consent. But, if intoxication is 
taken without her consent, that means 
she was made intoxicant. If the girl 
takes drinks voluntarily and then
goes*about misbehaving, if somebody 
takes advantage of this then, she is 
to blame herself. Intoxication may 
be by some other person—it need not 
necessarily be by the accused person. 
Mostly, consumption of liquor is taken 
as a matter of course. That must not 
be a ground for saying that there 
w*s no consent on her part. Even if 
there were consent before intoxica
tion or if there w a/ an understanding 
before intoxication and subsequently 
intoxication follows, then, what is the 
position?

MR. CHAIRMAN: There are some 
arguments advanced by several ex
perts that intoxication in the very 
beginning should be voluntary and 
after taking liquor, she must be under 
control and she must know what the 
consequence is. Then, it should be 
taken as consent. This was argued 
by some others.

. SHRI E. AYYAPU REDDY: In this 
respect, let me quote the Law in 
England as quoted by Taylor. I am-, 
quoting from * Taylor’s Medical Juris
prudence, page 54.

MR. CHAIRMAN: The hon. Minis
ter must know that there is distinc
tion between Taylor and Glister.

SHRI E. AYYAPU REDDY: Taylor 
is always a recognised authority so 
far as English Law is concerned. If 
a woman alleges that prior to the 
rape she was overcome by a drink 
or that a drug was administered, oral 
examination is important to ascertain
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whether there are any signs. Now, I 
quote:

"If a woman alleges that prior 
to the rape, she was overcome by 
a drink, or that a drug was adminis
tered in a drink, oral examination is 
important to Ascertain whether 
there are any signs in accordance 
with the ingestion of either alcohol 
or of a specific narcotic such as 
barbiturates or chloral, etc. Careful 
enquiry should be made into the 
circumstances in which the drink 
or drug was taken; whether it was 
taken freely or forced upon a 
woman; the quantity taken, the 
timing, the nature and degree of 
affection and, particularly, of course, 
how much of the control is there. 
If it were proved that a known 
drug had been used with such an 
intent, there would be little doubt 
about conviction. But, if no sped- 
fie means had been used, there is 

 ̂ a probability, that the consent had 
^  been given, however, much it may 

have been regarded afterwards.1'

That is, if there were a prior consent 
and subsequent intoxication, that 
must not be taken as a consent or 
absence of consent. That is my com
ment so far as that section is con
cerned.

Then, I come to page 3 of the Bill. 
See Clause 376(a) namely,

“being a public servant, takes 
. advantage of his official position 
v and commits rape on a woman in 

his custody as such public servant 
or in the custody of a public ser
vant subordinate to him ;.. . ”

SHRI E. AYYAPU REDDY: Section 
376(2) (b) requires a slight adjust
ment of the wordings. Now, under 
the same Section, Explanation l reads 
Uke this.

“Explanation 1—Where a wttanan 
\ is raped by three or more persons 
feting  in furtherance of their com- 
vnon intention.......**

Here it is stated “where a woman is 
raped by three or more persons*\ 
Even though rape is committed by 
one person but #if several persons had 
acted in furtherance of their inten
tion, it is a gang rape. The rape need 
not be committed by all, but the 
intention is there.

MB. CHAIRMAN According to 
you, even if more than "one” is put* 
d0 you mean to say that Section 149 
should be applicable here?

SHRI E. AYYAPU REDDY: The
wording is quite clear, that is, “in 
furtherance of their common inten
tion". That is, common intention 
of 4 persons or 2 or 3 persons Is to 
commit rape and it must be consider
ed to be a rape of a gang of persons. 
Actual physical intercourse may be 
done by one or more persons. But 
if 3 or 4 persons had a common in
tention, then it should be considered 
as gang rape.

MR. CHAIRMAN: That ia why I
brought it to your notice. But to what 
extent you want to have a common 
intention and to what extent you 
want to have a common object? 

Kindly make a distinction between 
the two.

SHRI E. AYYAPU REDDY; So far 
as unlawful assembly is concerned, 
the common object or the common 
intention, is to commit crime. If they 
are actuated by a common object or a 
common intention, it means that there 
is a prior concern and agreement and 
consensus by all persons who are 
participating in it. Therefore, it is 
considered to be more in pursuance of 
the common object. A person may 
exceed his object. Here we are con
cerned with common intention. It 
means that there is a prior agree
ment reached between two or more 
persons to commit a particular offence. 
Here rape is the common intention. 
Usually rape is an individual action. 
So long a$ there is even agreement to 
do such offence, it must be considered 
as gang rape. ,
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MR. CHAIRMAN: Suppose *X* and 
‘Y ’ went with a common intention 
to have a sexual intercourse with a 
woman. Then ‘Z* join in the middle. 
Then in that case what have you to 
say in regard to the third person?

SHRI E. AYYAPU REDDY: Third
person also shares the common inten
tion. He becomes a party to it.

MR. CHAIRMAN: But according
to you, there should be prior consent. 
There is no common intention.

SHRI E. AYYAPU REDDY: Simi
lar intention is different from the 
common intention. For thatv the 
judge decides whether they had a 
common intention or not. Common 
intention should be proved and cir
cumstantial evidence should be proved 
whether there was a prior agreement 
or not. Therefore, “Z” was haying 
a common intention but was not hav
ing similar intention. He will not 
come under this definition of gang 
rape.

MR. CHAIRMAN: Suppose three
or four persons together had a con
spiracy to commit a crime earlier 
they went together. They had sexual 
intercourse one after another. If all 
of them had sexual intercourse one 
by oney then it is called gang rape. 
But what have you to say in the case 
of one person having sexual inter
course and others might not have 
taken part in the crime?

SHRI E. AYYAPU REDDY: Sup
pose *X\ ‘Y* and ‘Z* are charged of 
having had a common intention to 
commit rape on a woman and if in 
pursuance of that common intention 
*X* commits rape and <Y’ and *Z* have 
not committed rape. While *X’ com
mitted rape, ‘Y* and 'Z' held the 
woman tightly and helped *X\ Some 
individuals come there and *X* runs 
away. But all the three are equally 
liable for deterrant punishment be
cause they wanted to make a com. 
bined effort. We must call it a gang 
rape. and *Z* might not have had

an opportunity to commit rape. None
theless they are part and parcel of 
the criminal act.

MR. CHAIRMAN: Because of same 
intention, these three were not able 
to complete their intention whereas 
in other case there was a chance to 
have a sexual intercourse But here 
they have themselves left voluntarily. 
They have not participated in the 
criminal activities. I want your com
ment in such cases.

SHRI E. AYYAPU REDDY: ‘X\
‘Y’ and ‘Z’ commit rape on a woman 
and go away and some other person 
comes and commits rape and he goes 
away. In this case, because he has 
not acted with a common interest, 
the woman is also punishble for 
having abetted. A person who is run
ning a prostitution is a woman who 
is incapable of committing rape on 
another woman but she has actively 
participated in furthering a common 
object of committing rape by ‘X ’, *Y* 
and ‘Z’. She must also be equally 
guilty.

What I suggest is that in further
ance of a common intention where a 
woman is raped by one or more per
sons, it must be considered as gang 
rape. The woman who has aided and 
abetted, must also be punishable 
under gang rape.

In Sections 376A and B I want that 
after the words ‘public servant* the 
words ‘abuses his official position9 
should be added.

In Section 111A after the words 
‘sexual intercourse* the words ‘by the 
accused' should be added. Suppose, 
in a police station a rape is commit
ted by the Head Constable, the lady 
should not implicate the DSP. So 
far as the rules of evidence are con
cerned, certain fundamental principles 
have been laid down in the Evidence 
Act and statutory presumptions are 
made only in a few cases. There the 
statutory presumptions are drawn 
only to guide the judgment and dis
cretion of the presiding officer w îo
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conducts the trial Here we are statu
torily asking the judge to conclude 
that the consent has not been given. 
The burden of discharging of onus on 
an accused even under Section 105 
has not been as heavy as it is now 
in this Bill. If the accused is able to 
substantiate on the basis of prepon
derance of probability, then generally 
he is given the benefit of doubt. Here 
also a proviso may be added giving 
discretion to the judge where con* 
sidering preponderance of probability 
he is able to come to the conclusion 
that there was consent. There must 
be no statutory power conferred on 
him to come to such a conclusion. 
Absence of consent is a negative thing 
to prove. There must be direct evi
dence. Where there is a preponder
ance of probability in his favour, this 
statutory presumption should not 
come in the favour of the judge to 
come to the judgment.

^  MR. CHAIRMAN: The Indian
"TPenal Code was drafted 100 years 

back. Many amendments have been 
made in the Code according to the 
need of the society. But the main 
Code has not been changed. You are 
well aware that a number of decided 
cases are also reported by High Courts 
and Supreme Court where presump
tion is not there. In certain cases 
corroboration was sought even when 
there was no chance of oral evidence.

SHRI E. AYYAPU REDDY: The
Supreme Court has made it quite 
clear in a given case that the judge 

I can act on an uncorroborated state
* ment of the prosecutrix also.

MR. CHAIRMAN: Here at least
by way of rule of prudence at the 
time of forming their opinion they 
must satisfy their conscience. To 
that extent they require corrobora
tion. But you know that the Supreme 
Court has said in that case that with
out corroboration they may also con
vict the person. Here presumption is 
not drawn in all cases. It is drawn 

.only where the persons in authority 
V*e involved. The lady may not have 
# iy  external injury. In the absence

of attending circumstances, it may 
perhaps be difficult for the lady to 
prove that she has not given consent. 
That is a negative posfQon.

SHRI E. AYYAPU REDDY; Where 
the prosecutor is able to prove that 
the person in authority had a sexual 
intercourse with the person who was 
in his hands, then the burden must 
be shifted on to the accused to prove 
that it was with her consent.

MR. CHAIRMAN: Only proving of
consent and not the guilt!

SHRI E. AYYAPU REDDY: If the 
burden shifts on to him*—with her 
pre-consent sexual intercourse could 
take place.. . .

MR. CHAIRMAN: You agree that 
this presumption should be there.

SHRI E. AYYAPU REDDY: I have 
added “intercourse by the accused” .

“May presume" shall serve the pur. 
pose instead of "will presume".

“Intercourse by the accused if prov
ed” and “May presume".

I just want to draw the attention 
of the Members to a case quoted by 
Taylor. It is at page 57 of Edition 
XII.

m
A  girl falsely came up with a 

charge of rape. She finally admitted 
that her story was fabricated in order 
to convince her boy friend that she 
was an object of desire to them.

This is the other side of the picture 
also. -

MR. CHAIRMAN: Herc a person
in authority is involved in such a cri
minal case. The punishment is very 
heavy. Therefore, the officers con
cerned expect the best possible proof
i.e. the highest standard of proof 
should be there. Unless there is 
highest standard of proof, you cannot 
hang the cat.



250

SHRI E. AYYAPU REDDY: The
heinous offence, the greater punish
ment, the stricter the proof.

MR. CHAIKMAU: -J76A, B, C:
There also if sexual intercourse is 
proved then they cannot escape the 
punishment. .If that is so, why do you 
want to have ‘Presumption’ which 
demoralises the officers for~ such a 
charge. They urge upon us to delete 
‘presumption’.

SHRI E. AYYAPU REDDY: The
principle is merely put in black and 
white. It is already there. The prin
ciple which has already been enun
ciated by 111 A is already there in 
practice. But, where the prosecution 
is able to prove that an intercourse 
by the accused in his custody takes 
place and she says ‘no*, it is without 
her consent, then the proof shifts. If 
we substitute the word ‘shall* by 
‘may’, it will be perfectly all right. 
It ^  hot in any way going to discri
minate between these people. It can
not be struck down on the basis of 
Article 14.

MR. . CHAIRMAN: But, some of
the Women's Associations were very 
much afraid of deletion of the word 
‘shall’ because the trend, according 
to them has been developing among 
the trial judges,—for ‘may' and not 
ŝhall'.

SHRI E. AYYAPU REDDY: My
experience at the bar was for thirty 
years. The judge is always favour
able to the victim unless the accused 
proves his innocence in rape cases. 
That has been practically my experi
ence. The judge has got a lot of 
sympathy for the victim.

MR. CHAIRMAN: The statistics
collected from each state show that 
chances of acquittal are more than 
the convictions. They attribute that 
this as the main cause for the acqui- 
tal. What have you got to sav to 
this?

The magistrates or j edges have 
developed certain notions. While ap
preciating the evidence, they form

their own opinion and they give the 
benefit of doubt to the accused even 
in such heinous cases of rape. There 
are more cases of acquittal than the 
convictions. Therefore, there should 
not be any distinction. The magis
trate in such cases expressly indicates 
where a woman is a victim, that some 
conviction must be there. The present 
Bill before us is the outcome of the 
atrocities committed on the women.

SHRI E. AYYAPU REDDY: The
object is laudable. At the same time, 
we cannot disturb the fairness of a 
criminal trial. It is essential that the 
persons involved in criminal cases 
must have a reasonable opportunity 
of proving his innocence. That has 
been the accepted principle. Of course, 
we have been trying to get over this 
principle. As a matter of fact, very 
recently, we conducted an all-India 
Bar Council's seminar here on Crimi
nal Trial cases. I gave the Inaugural 
Address and there too I said that the 
principle of giving the benefit of doubt 
to the accused required to be re
examined. So, a new thinking is 
going on in that. At the same time, 
we must not, in our anxiety, to put 
certain clauses, unnecessarily curtail 
the discretion of the judge. After 
all, it varies from judge to judge, 
tfnder Sec. 105 of the Evidence Act, 
there is presumption. In spite of that, 
some of the judges are freely making 
use of provision of giving the benefit 
of doubt to the accused. There are 
judges who are balanced and there 
are judges who are unduly harsh. 
These tw# types of judges have been  ̂
there from the beginning.

MR. CHAIRMAN: I fully agree
with you on that.

SHRI E. AYYAPU REDDY: What
I think is that the ends of justice will 
be well served if we substitute the 
word ‘may’ in place of the word 
‘shall'.

MR. CHAIRMAN: We have follow
ed the legacy of British. Now we are 
in a new era. Our Indian culture and 
tradition will have to be maintained
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by imposing severe penalties. In that 
context, what have you got to say? 
Should we retain the word ‘shall’?

r SHRI E. AYYAPU REDDY: If
there is the word ‘shall’, the judge 
will say that he is not prepared to 
accept. Nontheless, there are circum
stances in which the accused may dis
prove it in rebuttal stage.

MR. CHAIRMiAN: You have no
objection; if we make a change to the 
provision, namely from the word 
‘shall* to ‘may1, there is no possibility 
at conviction. The accused will go 
scot-free in that case. That is wfcat 
the people apprehend. What is your 
reply to this?

SHRI E. AYYAPU REDDY: I think 
there are apprehensions. Why not we 
delete this?

SHRI AMARPROSAD CHAKRA-

VBORTY: I think you have gone deep 
into the matter. You are a valuable 
' instrument to us and you are a mate
rial witness to us. You said that the 
FIR comes under the category of 
public documents. Is it really coming 
under Sec. 74? The same discretion 
is given to a public document and it 
is given to the accused and not to 
any other outsider. On the question 
of publication of news, I have a ques
tion to ask.* Take the case of Chaubi 
Rani of Oirissa. If there had been no 
publication at all, we would not have 
tak$n cognisance of it. Let me put 
my question in this way.

n If the publication ia allowed to be 
mad? with the prior -permission of the 
court, what is your opinion? The 
only thing here is that the ban is only 
to the publication of the name of the 
victim. There is no total ban as such 
on the publication. What do you say 
to this?

SHRI E. AYYAPU REDDY: Actual
ly, as it is, the first information report 
with reference to a cognisable offence 

a public document having regard
Y  other provisions of the Criminal

Procedure Code. Unless the name of 
the accused is published, how can you 
arrest him? Is it the intention that 
only the Investigation Officers must 
have the right to know the name of 
the accused and no other person. Un
less the first information report is a 
public document, the society as well 
as the citizens would not know who 
is innocent and who is accused. There 
is nothing wrong in the First Infor
mation Report being published by the 
press. It is a public document.

SHRI AMARPROSAD CHAKRA
BORTY: The women organisations
have suggested suppose the name of 
a girl who is raped at the tender age 
is published, then her whole career 
is at stake.

SHRI E. AYYAPU REDDY: Sup
pose an offence has been committed 
in my presence, it is my duty to go 
and report the matter to the police. 
In cases of rape we shall say that no 
citizen shall go and report the matter 
to the police. Therefore, It is essen
tial that any citizen must go and 
inform the police that such and such 
person has committed the crime and 
such and such person has committed 
rape. So, there is no reason why we 
should maintain secrecy in this case.

MR. CHAIRMAN: Now, in regard 
to the publication of this matter in 

the press, do you have any objection?
SHRI E. AYYAPU REDDY: If it

is not published, every citizen will 
not know what has happened. Gene
rally the press report giving that such 
and such offence is alleged to have 
been committed and so and#so per
son is alleged to have committed the 
crime according to the information 
given in the police station. Nothing 
la going to affect the part concerned. 
My submission is that In this Expla
nation, in the exemption clause, we 
should include the First Information 
Reports and other Panchnamas which 
are registered in the police station 
and all the documents in the Court. 
Publication oY al1 other documents 
must not be allowed.
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SHRI AMARPROSAD CHAKRA
BORTY: One opinion has been ex
pressed by some women’s organisa
tion that' the name of the victim 
should not be published.

SHRI E. AYYAPU REDDY: They 
probably do not know that it is not 
to their advantage.

SHRI AMARPROSAD CHAKRA
BORTY: Under 327, there is a pro.
vision regarding the discretion of the 
court We want to give the legal 
compulsion over the discretion of the 
court. What is your opinion?

SHRI E. AYYAPU REDDY: It is
better we leave it to the discretion 
of the court because in camera trial 
always attracts sensationalism and 
more bad and incorrect news are 
published.

SHRI AMARPROSAD CHAKRA
BORTY: In Section 376A you have
suggested change of language only. 
If alter the words *whoever being a 
public servant takes advantage of his 
official position and’ I make emphasis 
on the words 'induces any woman* 
instead of 'seduces any woman* are 
put, what do you say then particularly 
in the presence of Section 366 of the 
Statute? Do you think that this 
comes under the definition of rape?

SHRI E. AYYAPU REDDY: That
is the object of kidnapping. The pre
sent wording is enough.

SHRI AMARPROSAD CHAKRA
BORTY: About Section 111A in the
memosandum submitted by the Gov
ernment on the Law Commission re
port there seems to be difference of 
opinion on this section. Generally 
in these cases, judges are also sym
pathetic to the victim. There are two 
provisions—statutory presumption and 
Section 105. Still then do you sug
gest any amendment?

SHRI E. AYYAPU REDDY: There 
is on the one hand women organisa
tion® and on the other police organi
sations. In between I have suggested

that 'may* may be introduced to hold 
fair balance between the two. If 
'may’ is substituted, it will serve the 
purpose.

SHRI B. IBRAHIM: Regarding
Section 376(2) (a) there is an opinion 
expressed that after the words ‘Who
ever being a police officer, commits 
rape’ the words *while in uniform at 
any place whether or toot situated’ 
ahould be added. What have you got 
to say about this?

SHRI E. AYYAPU REDDY: He
will be punished under the ordinary 
law of the land if he takes the girl 
outside the local area and commits 
rape. Therefore, as it is, it is all 
right.

SHRI B. IBRAHIM: If a police
man who is appointed at Pune goes 
to a woman in Bombay and tells her 
that she is required in the Police 
station. Believing him, she , accom
panies him. The police man takes the' 
woman to a lonely spot and commits 
rape on her.

SHRI E. AYYAPU REDDY: Here
the intention is if the offence is com
mitted within the local jurisdiction it 
is quite likely that he will misuse his 
position and there is no protection for 
the woman to go and report the 
matter. That is why this deterrent 
punishment is there. If the offence 
is committed outside the local area, 
the other police has got the jurisdic
tion over there. They will very well 
arrest him whether he is in uniform 
or not.

MR. CHAIRMAN: He has no com
ments on that.

SHRI R. S. SPARROW: First ques
tion is with reference to 111A. The 
statistics show that in this type of 
cases the accused go unpunished in 
the majority of cases all over India* 
In that context we have to frame our 
views and then implement

Our jurisprudence and our Act to 
this case is based on British system. 
Now we have to fit ourselves irifa
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situation as it obtains all round. Aj 
I said earlier, majority goes un
punished. So, we hare to put our- 

r selves to think how to bring about 
deterrent measure*.

Talking about the British, what 
they may be doing in the way of im
plementing law, it is not easy for 
them also to punish. As oppOWd to 
that France had a different approach. 
The case of rape ar« not that much 
as in Britain.

SHRI E. AYYAPU REDDY: If at 
all there is an apprehension that 
accused in rape cases are being treated 
differently than the other cases, I 
would say it is not correct. The per
centage of conviction in rape cases is 
greater than in other criminal cases.

SHRI R. S. SPARROW: With the
new type of life and things that hap
pen all round us, which make inroads 

^^destabilise the Indian movement as 
i v/e possess, for instance to cinema 

songs, sexy songs, sexy shows, it is
• difficult to check these things. They 
do come in. But we have to make 
an effort that whenever we can plug, 
that must be done. Kindly tell us 
how to save majority of womenhood. 
We have to keep our eye on the rural 
areas where there is inadequacy of 
education.

SHRI E. AYYAPU REDDY: In re
gard to womanhood, throughout the 
world a number of changes have 

Jtaken place. We are far better than 
^%hat is taking place in the Western 

side of the globe. We are far better 
in regard to the sexual relation as 
compared to other Western countries. 
Even to serve our womenhood does 
not mean that these cases have to be 
taken unduly in their favour. It may 
not help us. A balanced view will 
always be better than having a harsh 
view.

With regard to changes in criminal 
law and criminal jurisprudence, I 
certainly agree that we have to bring 
ab^ut a change and we have to give 
up some of these ancient principles

of jurisprudence of benefit of reason
able doubt.

SHRI R. S. SPARROW: Can we
start with rape?

SHRI E. AYYAPU REDDY: The
present section is clear about it  
*Shall Presume’ or if charge is made 
then the accused must be immediately 
sent to prison. Judge has no discre
tion. Magistrate has no discretion. 
Charge is there. Where is the discre
tion for the judge? Woman comes 
and says such and such a person has 
raped. Intercourse is proved. Magis
trate says—all right, go in prison for 
ten years. We are handling over the 
operation to the hands of unscrupulous 
women. In between, we must have 
some balance.

MR. CHAIRMAN: What he says is 
that there is no chance left for the
discretion by the judge.

SHRI E. AYYAPU REDDY: Prac
tically there is no other way except 
to accept the statement and send The 
accused to the jail.

SHRI R. S. SPARROW: My ques
tion is this. This is a very important 
question. It has been touched by our 
Chairman only slightly. First comes 
the F.I.R., then comes the investiga
tion. So, the total case is built up 
right at the higher level. There are 
certain difficulties with regard to 
medical examination. In that context, 
with your vast experience, would you 
want us to speed up this?

SHRI E. AYYAPU REDDY: Medi
cal examination in rape cases must 
be instantaneous. It should be done 
as expeditiously as possible. In csimi- 
nal jurisprudence, while dealing with 
the case of rape, the medical exami
nation of the victim as well as the 
culprit must be done as immediately 
as possible.

MR. CHAIRMAN: Have you any
suggestion to make? Do you think 
that the present provisions are su®- 
cient?
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SHRI E. AYYAPU REDDY: It mil

depends upon the investigating officers 
in expediting the cases.

MR. CHAIRMAN: That is your
view because there are ctelays. Have 
you any proposal to make at the 
stage of investigation?

SHRI E. AYYAPU REDDY: There 
is no proposal. All good proposals 
have already been incorporated. If 
you take our police Manual, it con
tains all these things like what a 
police officer has to do immediately 
in such cases.

SHRT R. S. SPARROW: You your, 
self said that this should be done 
immediately. You must have heard 
about the girl’s modesty being out
raged in rural areas. There is no 
immediate medical check up done in 
those cases. I am asking you—are 
you satisfied with the present arrange
ments?

SHRI E. AYYAPU REDDY: Let
me tell you whether there is any 
lacuna in the present law with re
gard to immediate and expeditious 
investigation. As regards investiga
tion, there is no lacuna. But, in the 
implementation of the law, there is 
delay. The Police Manual is explicitly 
clear and precise. There is no diffi
culty in implementation. I can only 
say that the State can have some 
special squads of investigating officers 
to deal with those cases.

MR. CHAIRMAN: What he wants
to know from you is whether the 
investigation in such cases should be 
entrusted with the senior officers 
who are well versed with this or the 
present arrangements will suffice.

SHRI E. AYYAPU REDDY: So far 
as investigation is concerned, it is 
always done by a senior officer. He 
is made responsible. In practice it 
is the S.I. and head constables who 
make the investigation. Of course, 
there is nothing which prevents us 
from compelling our senior officers to 
go to the court and give evidence.

MR. CHAIRMAN: Do you want
statutory provisions under the act it. 
self?

SH*I E. AYYAPU REDDY: Not
necessary.

SHRI BAPUSAHEB PARULEKAR: 
We are thankful to you for havinf 
given us your valuable suggestions 
after having given a deep thought to 
this. As regards 111 A—let me res
trict myself to the points so far not 
touched by my colleagues—-there is a 
controversial proviso. The words 
there are ‘the court shall presume’. 
The problem was posed by the social 
workers and representatives of various 
bodies. You will agree with me that 
on the question of consent, in rape 
cases, it is within the special know
ledge of the accused, i f  that be so, 
then 141A is not necessary. There is 
a provision in law which makes it in
cumbent on the accused to prove that 
particular fact. It is not discretionary. 
The illustration given in the Evidence 
Act is about a person charged with 
the travelling in trains without a 
ticket. Therefore, it is not for the 
prosecution to prove this. Read Sec. 
106 of the Indian Evidence Act. It is 
very clear. This is within the know
ledge of the accused person and so 
the burden of proof of that fact is on 
him. As you rightly said, if the con
sent in a rape case is a fact, it is 
within the knowledge of the accused. 
So, it is for the accused to prove that 
it is not so. Where is the question of 
shifting of burden. This controversy 
can be solved by adding one more 
explanation to 375, that is, Explana
tion 3. The consent under Sec. 375 
can be treated to be a fact under 100 
of the Evidence Act. If 111A is 
deleted, the accused will have to 
prove the burden mandatorily. Kindly 
give us your opinion on this point.

SHRI E. AYAPU RfiDDY: I have 
already expressed my view. If you 
substitute the word ‘may’, the present 
section will clarify it.

SHRI BAPUSAHEB PARULEKAjt: 
My submission is this. You say taat
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See. 111A should be deleted straight
way. Instead, the provisions of Sec. 
106 should be there in order to see 

 ̂ that there is no ambiguity.

SHRI E. AYYAPU REDDY: Whe
ther the consent has been given or 
not, it is within the special know
ledge of the victim. It is her mental 
condition but it is not the mental 
condition of the accused.

SHRI BAPUSAHEB PARULEKAR:. 
Kindly consider the words in 106* 
They do not mention that it is within 
the knowledge of rthe accused only. 
The consent in my view will be 
known to the prosecutrix as also to 

the accused.

SHRI E. AYYAPU REDDY: In this 
case, the consent or absence of con
sent is within the knowledge of the 
prosecutrix as also the accused.

\ SHRI BAPUSAHEB PARULEKAR: 
r9cr, 106 does not apply to this, accord*
' ing to you.

SHRI E. AYYAPU REDDY: Sec
tion 106 applies because on account of 
the peculiarity of this case. It is 
within the knowledge of two persons, 
not one person. Therefore, it is con
sidered that she has given her consent.

SHRI BAPUSAHEB PARULEKAR: 
So, 106 /efers to the proving of posi
tive act, not negative act. Don’t you 
think that 106 covers this and would 
you suggest a provision to be includ

e d  in this Bill?

SHRI E. AYYAPU REDDY: I think 
that in spite of 106, we may have 
111A. 106 by itself will not serve
the purpose.

SHRI BAPUSAHEB PARULEKAR: 
My specific question is this. If we 
add Explanation 3 to Section 375 say
ing that the question of consent shall 
be treated to be an act within Section 
106 of the ^Evidence Act So, the 
controversy will go and the burden 
w^l be on the accused and it is for 
th^ccused to prove that the consent 
wadf given. The provisions under

Section 106 of the existing Evidence 
Act are all right. But by legislating 
111 A, should we say that in cases of 
offence of this type provisions of the 
Section 106 of the Evidence Act would 
be applicable?

SHRI E. AYYAPU REDDY: I do
not think that the wqmen’s organisa
tion will agree with our interpreta
tion of 106.

SHftl BAPUSAHEB PARULEKAR: 
In your evidence you referred to 
Section 105 that is, about the burden 
and you said that the provision under 
Section 105 is sufficient Now, we are 
making provisions to the Evidence 
Act.

SHRI E. AYYAPU REDDY: I did
not say that Section 105 will be 
applied. I quoted the similarity.

SHRI BAPUSAHEB PARULEKAR: 
So, according to you, it is not accept
able to you. Then coming to the Sec
tion 111A, I think it applies to certain 
categories. That does not include the 
offence of rape of a pregnant woman. 
Don't you think that it should be 
made applicable to such women. In 
the case of a pregnant woman, there 
are chances of abortion. So, it is a 
serious offence. Therefore, in view of 
this, don't you think that this also 
should be included in the presump
tion of rape?

SHRI E. AYYAPU REDDY: Arfftord- 
ing to me it may not be included.

SHRI BAPUSAHEB PARULEKAR: 
In Section 375(2) you wanted that 
the wordings should be maintained. 
Don't you think that the public ser
vants are not made punishable with 
reference to offences of this type in 
so far as their subordinates are con
cerned? Sometimes the victims are 
kept in the custody of the subordi
nate officer. In this case, he takes 
undue advantage and rapes her. 
Therefore, don't you think that here 
'subordinate to him' should also be 
included? Why should it be only in.
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the ‘custody'? Don't you think that 
the word ‘custody* should be re* 
moved?

SHRI E. AYYAPU REDDY: Ken
and Women are working hand in hand 
in many places.

MR. CHAIRMAN: ttefe 376(2) (b) 
refers to women in custody. Pub
lic servants refer to Section 21 
of the definition of the Indian Penal 
Code. All people will not come in 
custody. There are so many cate
gories upto 21st and 22nd definitions. 
Custody comes only on two occasions. 
After arrest, there is the question of 
custody. But in minor cases, there 
will be a custodian and it comes 
under custody. And in other case the 
question of custody comes. With re
gard to the Section 21, we would like 
to have a public servant instead of 
others. It must be restricted. The 
man takes additional burden; on him 
and he is a trustee. So, custody has 
a special trusteeship special con
fidence, special duty and responsi
bility.

There are many categories of 
people. For them there may not be 
anv custody. There may be some 
possibility of interpretation of the 
legislation.

SHHI E. AYYAPU REDDY: It
comes under th section of ordinary 
law. It will not be consent.

SHRI BAPUSAHEB PARULEKAR: 
About pri iting and publication etc. 
assuming f or a moment that a journa
list takes a copy of the FIR, do you 
mean to say that he should be giwm 
the right and liberty to print and 
publish the entire FIR including the 
name of the victim?

SHRI E. AYYAPU REDDY: Yes

SHRI BAPUSAHEB PARULEKAR: 
Do you consider it necessary that the 
name of the victim should be pub
lished?

SHRI E. AYYAPU REDDY: Now
you want to make it much more 
worse. '

SHRT BAPUSAHEB PARULEKAR: 
Will it not affect the victim?

SHRI E. AYYAPU REDDY! If her 
name is published, then there w!ll 
not be any suspicion on other ladies. 
It will help the public at large,

SHRI BAPUSAHEB PARULEKAR: 
About Section 228A, suppose a 
women organisation gets an informa
tion about rape and they lodge an 
FIR, lodging of the complaint would 
attract this section. That would mike 
the problem more difficult.

SHRI E. AYYAPU REDDY: Yes.
Something will have to be thought 
about it.

SHRIMATI SUSEEI^l GOPAIAN: 
Many murder cases go in acquittal. 
So also only a few rape cases go in 
for conviction. But there is a differ
ence between the two. In a murder 
case you are killing a person. Bat 
here the whole life of the victim is 
ruined. Nowadays, the number of 
rape cases are increasing. Suppose* 
the judges are given the option of 
‘may*, what will happen then?

SHRI E. AYYAPU REDDY: Not
only that, the entire criminal law 
requires a review. That is educating 
the mind of eminent jurists.

1
Very recently, we had workshop orr 

Criminal Law.

I quote from Krishna Iyyer—

“The situation is grave beciuse 
of the alarming escalation of young 
crime, white collar crime and drug 
crime, big money crime, political 
crime and quasi crime, shakes man s 
faith in the rule of law. The juris
prudential dogmas of the quiet part 
are no longer adequate to the crime 
explosion of the stormy past. Cri
minologists, penologists, psychiatrists 
and jurists and politicians ha*$ !•
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discover the new frontiers of the 
law and law enforcement, forsaking 
the cherished notions that served 
well in simpler times.*

There is re-thinking with regard to 
the entire criminal jurisprudence. 
Those principles of benefit of doubt, 
•etc. Justice Iyyer has said ‘They are 
the sacred cows".

“May" itself can be construed as 
“Shall” . The difficulty is, even if you 
put “Shall” or “May”, it all depends 
%:pon the judge.

I submit my views on Criminal Lsw 
Amendment Bill to the hon. Com
mittee in writing.

SHRIMATI SUSEELA GOPALAN: 
If the name of the girl is reveled, 
her future is doomed. Sometimes, it 
is the other way round. I will give
an instance. In my own town, there

, is a College for Women. An unt^r-
\tlinate girl was raped. Every girl in 
/that college became a suspect. Every 

girl was saying that she was not the 
person concerned. Secrecy insteal of 
helping the»victim may damage others.

SHRI S. W. DHABE: What is Ihe
incident of rape for the last two years? 
How many cases of rape have oetn 

committed by the Police Officers.

SHRI E. AYYAPU REDDY: We do 
not have statistics.

MR. CHAIRMAN: Please call
^  G.P., if he is available.

SHRI S. W. DHABE: Enquiry Com
mission was appointed in Anteezabi 
case by the Andhra Pradesh Govern
ment.

MR. CHAIRMAN: Copies of the
Report have already been submitted 
by them.

SHRI S. W. DHABE: Section
228A—It is a negation and m\<n a 
■lort of restriction on the p-rss. 
Should it be done away with?
*<*7LS~18.

SHRI E. AYYAPU REDDY: I agree 
wRth you. On the same principle, 
we have to prohibit the exhibit! jn of 
rape rcene in cinemas.

SHRI S. W. DHABE: Under 371,
punishment is provided for gang rape. 
Would you like the death sentence to 
be imposed on any of the offences 
enumerated under 377?

SHRI E. AYYAPU REDDY: The
judges have differed on the death 
sentence. It is not necessary to pro
vide death sentence in the Bill.

SHRI S. W. DHABE: I would ?ike 
to know if there is any provision 
for rehabilitation of rape victim* or 
if there is any legal aid programme 
for the help of the prosecutrix in the 
criminal trial in Andhra Pradesh.

SHRI E. AYYAPU REDDY: Some
years ago what we used to do, was 
that whenever there was a ran* on 
a girl or a woman belonging to the 
scheduled caste community, wa pave 
compensation to the tune of Rs. 1,000 
immediately. We found that thf4 waa 
being misused. It is all right if you 
provide for the rehabilitation assV- 
ance in deserving cases statutorily.

MR. CHAIRMAN: The question
is: whether legal aid provision should 
be made in this Bill?

SHRI S. W. DHABE: Legal aid to 
the victims.

SHRI E. AYYAPU REDDY: It is
not necessary.

SHRT S. W. DHABE: The word
'shall’ may mean ‘may’ and the wont 
‘may* mean ‘shall’. Is there any harm 
in keeping the word ‘shall*?

SHRI E. AYYAPU REDDY: It all 
depends upon the trial judge.

SHRIMATI GEETA MUKHEWEE:
I was very carefully listening to the 
Law Minister’s arguments. Claure 
111A has become very controversial. 
What we have seen is that mao? 
advocates are particularly unnappy
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controversial. Of course some are in 
favour of it. There is a difference 
among the Home Secretaries of diffe
rent States and Law Secretary of 
different States. What I am trying to 
say is that a set pattern is not being 
followed. I do not have the records.
I am quoting from memory. When 
you were confronted with the argu
ments, you said that this would le?d 
to injustice to the accused.

Then came another set of arguments; 
when confronted with the other idea 
that unless the presumption is not 
there, unless the word ‘shall’ is not 
there it would lead to injustice to the 
victim. If I am not correct, you may 
correct me.

The onus of responsibility to prove 
consent is open to various interpreta
tions. I am not a lawyer, I am only 
a layman. T* am more and more con
vinced of this. Don’t you think that 
the word ‘shall’ should be put in so 
as to put an end to the various inter
pretations, particularly, when there 
is a possibility of controverting that 
in the court?

SHRI K AYYAPU REDDY: Let
me clarify this. The principle of 
burden of proof is a subtle subject 
in criminal jurisprudence. It is like 
a Tennis Ball which will never re
main in one court. If I throw it to 
yoar court, you may send it back to 
my court. If it is a case of shifting. 
It is for the prosecutrix to prove and 
for the accused to disprove it. This 
will go on shifting. The man who 
sits above is the umpire, the judge, 
has to deckle it. If it is put in statu, 
torily, then you have to accept this 
willy-nilly. What T am trying to say 
is that you do not unnecessarily cur
tail the discretion, the wisdom of the 
trial judge. After all the people have 
confidence in him. The judge can do 
whatever he thinks to be the best. If 
a Judge has got sympathy and if he 
thinks that it is not a case where he 
can give him ten years* imprison
ment, he can find some excuse to go 
against such a provision. I say that

this enactment has not served the 
purpose because, in some cases, the 
judge will try to do justice according 
to his own conscience. So, I say from 
my experience that the judge must 
have the discretion in these cases to 
see whether the accused has discharg
ed hi9 duty or hot or whether the 
prosecution has discharged his duty 
or not. That is why I say that if you 
put in the word ‘may’, his discretion 
is not curtailed while, on the other 
hand, the intention of law may also 
be made quite clear.

MR. CHAIRMAN: Thank you, Mr.
Minister.

(The Minister then withdrew)

SHRI M. N. RAO: Mr. Chairman,
Sir, hon. Members, our hon. Law 
Minister has fairly covered all the 
points.

So far as Section 375 is concerned, 
I want to make a suggestion under 
the sixth description. It reads like 
this:

“Sixthly—With her consent, when 
at the time of giving such consent, 
by reason of unsoundness of mind 
or intoxication or the administra
tion by him of any stupefying or 
unwholesome substance___”

Here after the words ‘unwholesome 
substance’, would it not be proper 
to insert the words ‘disease or infir
mity*.

MR. CHAIRMAN: Unless there is
a mental derailment, every woman is 
presumed to be conscious of her act.

SHRI M. N. RAO: After words
'unwholesome substance*, I would like 
to suggest that the words “or due 
to any disease or infirmity” may be 
added. Further it reads like this, *‘she 
is unable to understand the nature 
and consequence of that to which she 
gives consent, or is unable to offer 
effective resistance'’ . I would sug
gest deletion of the words “effective 
'resistance” . My submission is that 
effective is one step higher than thie
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ordinary resistance. A man can fight 
effectively. Effective fight means one 
puts forth every inch of his strength. 

'  Effective resistance might be inter
preted in a different way.

MR. CHAIRMAN: You mean
‘resistance* should be sufficient.

SHRI M. N. RAO: Yes, Sir. Then 
Section 376C reads as follows:

“376C. Whoever, being concerned
with the management fit a hos
pital............”

Here after the word ‘hospital’, you 
may consider inclusion of words “as 
an in-patient or out-patient or any 
other woman or accompanying such 
a patient”. ^

On the question of awarding sen
tence, that is, regarding 376A, 376B 
and 376C, my submission is that so 
fsrr as the punishment is concerned, 
it is better to have minimum punish
ment instead of providing maximum 
punishment. I do not know, whether 
it would not be more effective if we 
incorporate minimum sentence.

MR. CHAIRMAN: What do you
want to suggest here?

SHRI M. N. RAO: In the last line
of Section 376A, in place of “which 
may extend to five years” you may 
consider the term “shall not be less 
than three years”.
^Now, so far as the plea of the 
accused is concerned, it is really an 
intricate aspect It was problem 
which was faced by the British Gov
ernment in 1935. Then the House of 
Lords said “if the accused pleads that 
he believed that the lady had given 
consent and if the belief is based on 
mistaken belief which has been enter
tained by the accused based on rea
sonable grounds that the victim has 
given a consent, would that be a valid 
plea for acquittal” ? So, my own fear 
is that in the context of the policy 
of Afe Government, if you make this 
a viry deterrent one, then the same 
thing might follow.

MR. CHAIRMAN: When the Cen
tral Government is thinking of shift, 
ing the burden of proof, then wher*
is thc question of bonaflde consent?

SHRI M. N. RAO: It require*
greater examination.

SHRI JAYAKAR JOHNSON: Witt* 
regard to strengthening of the mea
sures about medical examination of 
the victim, in our State there are • 
large number of primary health 
centres in rural areas. There the 
doctors are not allowed to take iq> 
legal cases. ^

MR. CHAIRMAN: Will it be feasi
ble if a family doctor accompanies 
the victim?

SHRI JAYAKAR JOHNSON: We
have to examine it and then neces
sary instructions will be given.

MR. CHAIRMAN: What are ypur
difficulties about investigation?

SHRI T. PONNAIYA: The general
experience that we have ia that there 
is considerable delay in reporting the 
offence. First there is quite a delay 
in the family of the victim itself. As 
per old practice, they sit together in 
panchayat and try to decide it. Vti* 
type of delay destroys the medicar 
evidence. Then a lot of pressure is 
put on the victim and on the police* 
Secondly, it is quite possible that the 
SHO of the rank of SI is not always 
available. Now in our State all rap* 
cases are considered as grave crimes 
where gazetted officers have to go and 
investigate. This has been there for 
the last 4 or 5 years.

MR. CHAIRMAN: In how many
cases was there conviction and in how 
many cases was there acquittal even 
though effective steps had been take* 
by the Police Department?

SHRI T. PANNAIYA: In 1980, 18* 
rape cases were registered* 100 cases 
have been charge-sheeted in the court 
of law. 15 cases ended in conviction,
53 ended in acquittal and 80 are peod» 
ing trial.
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"MR. CHAIRMAN: How many of

them are against Police personnel?
SHRI T. PONNAIYA: Two or

three. 1 want to report a particular 
case. A woman was raped by the 
Tillage elder. She came to the police 
station for lodging a complaint. It 
<was alleged that the SI also raped 
lier. This case got a lot of publicity. 
The Committee of Mahila Mandli 
came and met me. I got that officer 
suspended. Then the village elder 
-managed things with the victim and 
lie got himself acquitted. But we dis
missed the SI for not registering the 
case. We are examining as to what 
more we can do against him.

When a rape is committed on SC 
and ST woman, even the SP and the 
Collector go and verify the investi
gation done.

’MR. CHAIRMAN: Who will do the 
investigation? ± \ \

SHRI T. PONNAIYA: SI.

MR. CHAIRMAN: Verification is
different from actual investigation.

SHRI T. PONNAIYA: The Gazet
ted Officer who has got three or four 
circles to manage need not be called

the court. We can get Confidential 
Orave Crime Report.

Tot any comment made in the court, 
*ve punish our subordinates.

MR, CHAIRMAN: Are you agree- 
:ing with 111A?

SHRI T. PONNAIYAr We had a 
combined discussion. Suggestions 
were also mine as have been given 
by Shri Rao.

MR. CHAIRMAN: This ‘presump
tion* will arise only where Police 
Officers are involved.

SHRI T. PONNAIYA: I had sug
gested *‘shall” be amended to "may” .

SHRIMATI GEETA MUKHERJEE: 
Iri the case referred to by the Women 
Organisation with representation to a

village pradhan, how long did you 
take to suspend this Officer?

SHRI T. PONNAIYA: I suspend*
ed him the next morning.

SHRIMATI GEETA MUKHERJEE: 
How much time did it take to register 
the case?

SHRI T. PONNAIYA: We thought 
if we are going to waste time on the 
rape charge, the fellow will escape. 
Because the case was not registered, 
we suspended him. We also took 
further action.

SHRI S. W. DHABE: What further 
action did you take?

SHRI T. PUNNAIYA: Medical
examination.

SHRI S. W. DHABE: Have you got 
women Police Officers?

SHRI T. PONNAIYA: We hav*
sub-inspectors in the city. Posts have 
been created in large towns. We have, 
not yet recruited them.

SHRI BAPUSAHEB PARULEKAR: 
Law Secretary said if an accused 
reasonably believes that the consent 
was given by the prosecutrix he 
should be acquitted.

SHRI M. N. KAO: Mistaken belief
based on reasonable grounds could be 
a valid ground for acquittal.

Two cases were decided in England. 
The first case was—the husband of 
the prosecutrix took with him three 
persons to his house for raping her. 
They could have sexual intercourse 
with his wife. Believing his version— 
he also told them that she might pre
tend that she was resisting. But it 
was only pretence. Therefore, they 
could have her. These three persons 
went to her, woke her up and in spite 
of resistence, all the three people had 
sexual intercourse.

The question that came up for 
consideration was if mistaken belief 
was entertained as was given by* the
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accused, based on reasonable ground 
that the victim had given her consent, 

. could that be a valid plea lor acquit*
f> M*

Following this, the court on appeal 
acquitted orte accused.

For this also the facts are like 
this—Husband took one of his friends 
to his house that he could have sexual 
intercourse with his wife. The same- 
thing he said—even if she resists you 
do not believe that it was resistance. 
It could be pleaded that she was not 
resisting. The husband was convicted 
but this man was acquitted.

SHRI B. IBRAHIM: 375: It is re
garding ‘misconception*. Will it be 
more appropriate if we use “mistake 
of fact” ?

SHRI M. N. RAO: Off hand I can
not say. I have not examined it.

sfr ftro fo  w** : t  it? 3?mT 
t  fa  *rNr % fo .ft iS , 

jt jp t in  tft t  ^
•sfr n«"r̂  irT
*fr w W f % si<*,

37 6 H ^ T t
JTT ?

SHRI M. N. RAO: I think the word 
‘public servant' by itself today cen- 
notes something which is wide 

^  enough—it not only includes govern
*  ment servant but also some more 

people.

MR. CHAIRMAN: My hon, friend's 
question was whether landlords and 
the employers could also be included 
under the term ‘public servant’.

SHRI M. N. RAO: That would
certainly be good.

TT*r **«■ w rtrw  : fo rt
f r f t  f  *t?r m 

w? v ?  * ?  | m  v in
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SHRI M. N. RAO: I personally-
feel that whoever is under durwt 
and, under whatever circumstances 
he may be or whoever may be hi* 
relation, that should also be included 
here. Under 376A, B and C some, 
body is coming to you for a remedy. 
You are further hurting them by 
adding police officer/or hospital 
superintendent or principal or super
intendent in the Jail. These three 
sections seem to cover this aspect 
also If somebody, already hurt, is 
coming to you for a remedy, why are 
you further inflicting a sort of atrocity' 
on him? If the Committee *eel that 
this should include such relations also** 
then, I am one for it.

>sft fW f W  WTTWW VHW . n
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SHRI M. N. RAO: Whether th«
discrimination on the ground of sex 
is constitutional or not, my submis
sion is that under the provision of 
Art. 15(4), there is a special provi
sion. In the interests of women, that 
special provision could be made. On 
that ground, certainly, we can uphokf 
the validity of the law. We should: 
put an end to this kind of ftodal evife*
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SHRI T. PONNAIYA: I have not
understood this.
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SHRI T, PONNAIYA: I think, the 
question, as 1 understand it, is like 
this. There is a provision of Sec. 
376A. His question is—would it 
effect the effective . performance 
o f the police when the police 
officers themselves are committing 
inT^iar crimes. That is the question 
1 believe.

MR. CHAIRMAN: No, no. What
he wants to say is that some of the 
people who are dealing with women 
have a sexual intercourse with a 
prostitute. They do that in collusion 
with the police according to him. In 
that case, whether such police officers 
are also covered under this provision 
or not. That is his question.

SHRI T. PONNAIYA: The people
allege that the police officer in charge 
of an area where the prostitute lives or 
where brothel is kept is himself hand 
in glove with them. They collect 
more money from them and so they 
are not taking action against them. 
They may use the women who are 
brought for the purpose of prostitution. 
This particular Sec. 376 is all right. 
This cannot cover the cases where the 
woman is not actually in the hands 
9f the police officer. During investi
gation or otherwise. I do not think 
this would cover that also.

MR. CHAIRMAN: What is your
suggestion?

SHRI T. PONNAIYA: If a sub
inspector of police is going to have 
an intercourse with a prostitute tak
ing advantage of his position,then, he 
would be covered under this section. 
It is a question of fact in each case. 
We have to see whether we are able 
to establish this fact, if he does it 
within his jurisdiction. This section 
is all right if the act is done within 
his jurisdiction. This cannot be mad4 
use of if the act is done outside the* 
jurisdiction.

SHRI JAYAKAR JOHNSON: Well, 
I think, it is Rightly hypothetic be
cause we have not yet put this in 
practice. But I think it may have an 
effect. At the tame time, the effect 
will be reduced in one sense that 
when a S.I. conducts a raid on a 
brothel house, it is not an ordinary 
S.I. but he is a gazetted officer. There
fore he goes along with the respectful 
witness. So, it is not quite easy f'ir 
somebody to make allegation. The
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chances of allegation will be lest. 
Then the question is perhaps that we 
have to choose between the lesser of 
the two evils.

SHRIMATI GEETA MUKHERJEE: 
You have suggested inclusion of cer
tain categories in the Explanation, in 
the case of persons raped under medi
cal custody. Of late a number of rape 
cases are occurring among the nurses. 
In the case of nurses, though they are 
not coming) under this Section, they 
are very much subordinate to the 
doctors. Do you think that they 
should also be included in this Sec
tion?

SHRI M. N. RAO: It is a policy
matter. •

MR. CHAIRMAN: Do you w<ant to
include any other relations 'under 
this Section?

SHRI JAYAKAR JHONSON: I
think I have already stated that I 
would like no such relation to be 
included.

MR. CHAIRMAN: I want to know
from you whether you have come 
across any such instance in Andhra 
Pradesh.

SHRI JAYAKAR JOHNSON: No.
But I am in favour of incltuMh.

MR CHAIRMAN: Thank you very 
much.

(The Committee then adjourned at 
13.10 hours and reassembled at 15.00 
hours).

II—Dilsukh Mahila Mandal, Hydera
bad. i J;
Spokesmen:

1. Shrimati Yamini Chowdary.
2. Shrimati Jamalunnisba Begum.
3. shrimati Gayatri Devi.

(The witnesses were called in and 
they took their seats).

MR. CHAIRMAN: Before we pro
ceed, may I draw your attention to 
Direction 58 of the Directions by the 
Speaker which reads as folio wi:

“58. Where witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it clear to 
the witnesses that their evidence 
be treated as public and is liable to 
be published, unless they speci
fically desire that all or any part 
of the evidence given by them is to 
be treated as confidential It shall 
however, be explained to the wit
nesses that even though they might 
desire their evidence to be treated 
as confidential such evidence is 
liable to be made available to the 
Members of Parliament1*

what do yob want to say about the 
Bill?

in *  : m
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^ r f^  1

IMWfil ntfN4 : ♦'F I
(The witness then withdrew)

III.—Association |of I Democratic 
Lawyers Spokesman.
Shri Manohar Lai Saxena

(The witnea wag called in and he 
took his seat).

ME. CHAIRMAN: Before we pro
ceed may I draw your attention to 
Direction 58 of the Directions by the 
Speaker which reads as follows;

“58. Where witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it clear 
to the witnesses that their evidence 
shall be treated as public and is 
liable to be published, unless they 
specifically desire that all 'o r  any 
part of the evidence given by them 
is to be treated as confidential. It 
shall however, be explained to the 
witnesses that even though they 
might desire their evidence to be 
treated as confidential such evidence 
is liable to be made available to the 
Members of Parliament.**
I think you have gone through the 

BilL On what points do you want to 
emphasise?

SHRI MANOHAR LAL SAXENA: 
My suggestion is that there should be 
a separate codification for the sexual 
offence like those for Juvenile offen
ders, suppression of immoral traffic 
in women and girls, etc. because this 
requires a separate procedure for 
investigation, form of triala and also 
reforms. There should be a kind of 
reform for this. Otherwise this will 
not serve the purpose. It should not 
only be for giving protection from the 
criminals but there should also be a
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kind of reforms for this. This Bill, 
does not say anything except chang
ing the syllabus or adding certain 
sections and one section which has 
been added is the Section 111A of the 
Evidence Act. When the question of 
investigation comes, you have to say 
what type of officers should Investi
gate the offence.

MR. CHAIRMAN: According to
you, there should be a separate enact
ment with regard to sexual offences.

SHRI MANOHAR LAL SAXENA: 
The investigation stage is very impor
tant. The question is how to deal 
with the persons and how we must 
see that in the society such things 
are not repeated. There must be a 
separate codification in so far as 
sexual offences are concerned. We 
have got separate codification sup
pression of immoral traffic in women. 
Why not bring forward a comprehen
sive Bill lor crime against women in 
one codification? Section 111 A of the 
Evidence Act is concerned, I think 
that is a very alarming situation. 
That will create a very alarming 
situation. Here we say about the con. 
sent. Merely on the statement of the 
woman that she has not given her 
consent, the accused must be held 
guilty. That type of presumption is 
not ptfDmitted under law. That will 
unnecessarily involve or blackmail 
the innocent persons on account of 
animosity or some family feuds or 
6ome difference. The question of 
consent or non-consent is a question 
of fact which is to be proved.

MR. CHAIRMAN: You mentioned 
•not permitted by law*. What do you 
mean by that? Does it mean that it 
is unconstitutional or that the Parlia
ment is incompetent to pass such 
laws?

SHRI MANOHAR LAL SAXENA: 
I did not say that FAtfBament is not 
•mpovtfered with the powers to do so. 
But I would say that this would give 
a handle of involving innocent per
sons. But the question of consent 
depends on facts and therefore* that 
is to be prpved.

MR. CHAIRMAN: What kind e f
danger you apprehend in this connec
tion?

SHRI MANOHAR LAL SAXENA: 
As per the proposed amendment Bill* 
the statement of the lady is sufficient. 
If she says ‘yes, I have not given my 
consent*, this would give room for 
blackmailing the innocent persons.

MR. CHAIRMAN: Even supposing
at present without having such a pro
vision in the Bill, do you not expect 
that such cases are not arising out of 
political vendetta or eVen revengeful?

SHRI MANOHAR LAL SAXENA: 
W ith. due respect I would say that 
you legislate laws and interpret the 
same thing in the court. But one 
thing I can say that presumption 
should not be given as a wholesale 
right by a mere statement. Criminal 
Procedure Code is based on saying 
that the case should not be deemed 
to be so till it is proved.

MR. CHAIRMAN: Otherwise cir
cumstances are brought that there is 
a sexual intercourse and medical evi
dence and everything is there. If the 
victim says that she has not given the 
consent, then iii that QWe (Here is 
absence of consent. But the presump
tion is that the accused has to disprove 
it. But that is not the case. He is 
not expected to disprove it The ques
tion is only rebuttal in respect of 
consent. Under this you can prove 
the positive consent, but not negative 
one.

SHRI MANOHAR LAL SAXENA: 
Under the present state of circum
stances, you know this presumption 
is taken only in respect of personB 
and not otherwise. Only in peculiar 
cases, this presumption is provided, 
but not generally. This presumption 
is only made applicable in respect of 
cases where persons in authority have 
been involved, not otherwise. Take 
the case of a Police Sub-Inspector. 
He, * under the pretention of arresting 
a lady would put her behind the bays* 
In that case during the course * f



interrogation or custody, he has so 
many roles to play. He is in a dom*- 
nent authority and during his cuntodv 
he has control on her. Then under 
such circumstances there is every 
possibility of submitting obviously to 

the enjoym ent 0f the Police Officer.

MR. CHAIRMAN: In that case ne 
externa] violence or resistance would 
be apparent. Under such ducums- 
tances if a police officer involved 
for a rape case, he can easily say that 
It was done with the consent of that 
lady. What are your comments on 
this?

SHRI MANOHAR LAL SAXENA: 
The Bill contains specific provisions 
about sexual offences. It all depends 
<m the basis of consent. Supposing a 
police officer is involved. Here ha is 
also an accused. It will be mockery 
of a fair trial if the judgment is based 

*>on the presumption itself. Then 
where is the need for proceeding 
further in the case by the prosecu
trix?

MR. CHAIRMAN: Prosecutrix has
to prove after medical examination 
and after being examined on 0ath be
fore the court, how that offence has 
"been committed and how she was 
forcibly victimised in that case. To 
that extent, she Ls expecHed to prove 
that there was sexual intercourse 
without her consent. At the time of 
appreciation by a judge, wben she 
says that it was done by the accused 
without her consent, the presumption 
would arise. Then he must presume 
that it was done without Tier consent.

SHRI MANOHAR LAL SAXENA: 
In thte there is a great anomaly. First 
the lady will be examined. She will 
have to say that it was done without 
her consent. After cross-examination, 
if in the very statement in between 
the line her consent is visible, again 
in the witness box she will say that 
she had not given her consent. Then 

-  the whole case of the defence will be 
T demolished.

MR. CHAIRMAN: This presump*
tion i8 rebuttal in the circumstances 
brought by way of cross examina
tion. There the skill of the advocate 
is involved.

SHRI MANOHAR LAL SAXENA: 
When all these things depend on the 
evidence and proof, why again this 
presumption then?

MR. CHAIRMAN: When this pre
sumption is known to you, with thia 
idea in mind you will go on cross- 
examining the witness to rebutt the 
presumption. Otherwise your hap
hazard cross examination will not 
help the accused.

SHRI MANOHAR LAL SAXENA: 
Making law stringent and then giving 
this kind of presumption is itself in 
negation.

MR. CHAIRMAN: How do you
say that there will not be any fair 
trial?

SHRI MANOHAR LAL SAXENA: 
Every woman* involved in this case 
will come and say that she has not 
given her consent.

SHKI BAPUSAHEB PARULEKAR* 
You said that by the provision of Sec
tion 111 A this presumption is to be 
drawn. I invite your attention to 
the presumption which is drawn under 
the Corruption Act. If money 1s prov
ed to have been given to a public 
servant it shall be presumed that it 
was given and accepted as a bribe 
unless contrary is proved. That pre
sumption and this presumption practi
cally stand on the same footing. So 
the judge will draw the presumption 
at the time of writing the judgment.

SHRI MANOHAR LAL SAXENA: 
There is a very marginal distinction 
between the two.

SHRI BAPUSAHEB PARULEKAR: 
Here when the intercourse is proved 
and there when it is proved that the 
money is given to a public officer, the 
presumption is drawn.



SHRI MANOHAR LAL SAXENA: 
Alter proving sexual intercourse, why 
this presumption then?

Section 375A: The word, ‘rape’ should 
be removed and ‘sexual offence’ should 
be substituted.

Word ‘rape* should be retained in 
the two sections in which definition 
of rape has been given. In the re
maining sections the word should be 
‘sexual offence'.
Section 228:

228A deals with false evidence in
I.P.C.

Publication of something about the 
victim should not come under that 
heading. It should be put alter 376A, 
B, C, D. It should be in another 
Section and not in 228A.

SHRI BAPUSAHEB PARULEKAR: 
Do you agree to the principle?

SHRI MANOHAR LAL SAXENA: 
Yes.

. #
MR. CHAIRMAN: Do you wank

this in another Chapter?

SHRI MANOHAR LAL SAXENA: 
There should be separate codification. 
In our Constitution it has been laid 
down that there will not be any dis
crimination, But, I think, we are 
not observing that.

. MR. CHAIRMAN: What did you
find?

SHRI MANOHAR LAL SAXENA: 
Hon. Members know that in every 
State so far we had not given proper 
representation and proper position to- 
our sisters, mothers, etc. Most pro. 
bably they should be enlightened  ̂
about their own rights. We are still 
treating women as house wives.

MR. CHAIRMAN: Women institu
tions and Social Workers should take 
up this task.

SHRI MANOHAR LAL SAXENA:
I am a Legal Adviser to the Indian 
Council ol Social Wellare whose 
members came here yesterday. I 
have nothing more to add.

(The Committee then adjourned)



W EOflD OF EVIDENCE TENDERED BEFORE THE JOINT COMMITTEE OF THE CRIMINAL LAVC
(A m en dm en t) B ill, 1980

V Trlday, the 31 st July, 1981 from 10.00 to 13.30 hours and again from 15.00 to 17M  
hours in Committee Room No. 313, Vidhan Soudhd, Bangalore

p r e se n t

Shri D. K. Naikar—Chairman .. ..
Members
Lok Sabha ...

2. Shrimati Vidyavati Chaturvedi ’
3. Shrimati Suseela Gopalan
4. Shrimati Mohsina Kidwai
5. Shri Geeta. Mukherjee
6. Shri K. S. Narayana
7. Shri Ram Pyare Panika
8. Shri Bapusaheb Parulekar
9. Shri Qazi Saleem

10. Prof. Nirmala Kumari Shaktawat
11. Shri S. Singarvadival
12. Shri R. S. Sparrow 

f  13. Shri Trilok Chand
14. Shri V. S. Vijayaraghavan
15. Shri P. Venkatasubbaiah

Rajya Sabha
16. Shri Ram Chandra Bhardwaj
17. Shri Amarprosad Chakraborty
18. Shri S. W. Dhabe
19. Shri B. Ibrahim
20. Shri Dhuleshwar Meena
21. Shri V. P. Munusamy
22. Shri Leonard Soloman Saring
23. Shri Hukmdeo Narayan Yadav

J j(  S ecretariat  • «

Shri Ram Kishore—Senior Legislative Committee Officer
Representatives of the M inistry  o r  H om e  A ffaire

Shri M. P. Khosla—Officer on SpHMl Duty 
Shri S. C. Bablani, Under Secretary

W itn e sse s  ex a m in ed  

1 Government of Karnataka, Bangalore'
Spokesmen: f "

1. Shri P. Shankara Reddy, Director of Prosecution 
v 2. Shri B. N. Garudachar, Additional Inspector General of Police

. | 3. Shri A. Venkat Rao, Secretary, Law Department

' 27 i



IT. Government of Kerala, Trivandrum
Spokesmen: ___

1. Shri C. Subramaniam, Deputy Inspector General of Policy
2. Shri G. Sreedliaran Nair, Additional Law Secretary

III. Union Territory Administration of Goa, Daman and Diu, Panaji

Spokesmen:

1. Shri U. D. Sharma, Secretary, Law
2. Prof. S. D. Sharma. Director Incharge. Psychiatry and Human Behaviour
3. Dr. J. M. Sharma, Prof. Forensic Medicines-cum-Police Surgeon

IV . Young Women's Christian Association, Bangalore
Spokesman:

Shrimati E, V. Mathew 

T  Shri C. Iyangar, Bangalore
1. Government of Karnataka, Bangatoi'e >

Spokesmen:

1# Shri Shankara Reddy, Director of Prosecution
2. Shri B. N. Gurudachar, Additional Inspector General of Police

• 3. Shri A. Venkat Rao, Secretary, Law Department
(The witnesses were called on and they took their seafo).

MR CHAIRMAN: Before we pro
ceed, may I draw your attention to 
Direction 58 of the Directions by the 
Speaker which reads as follows:

*‘58. Where witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it clear to 
the witnesses that their evidence 
shall be treated as public and is 
liable to be published, unless they 
specifically desire that all or any 
part of the evidence given by them 
is to be treated as confidential. It 
shall however, be explained to the 
witnesses that even though they 
might desire their evidence to be 
treated as confidential such evidence 
is liable to be made available to 
the Members of Parliament.”
Have you gone through the Bill?

SHRI B. N. GARUDACHAR: Yes.
MR. CHAIRMAN: You make a

special reference to the loopholes if 
-any.

SHRI B. N. GARUDACHAR: There 
are no loopholes.

MR. CHAIRMAN: There are many
people who say that there are delays 
in investigation and perfunctory in
vestigations. People who are handling 
it are not well versed in laws. There 
are motives for acquittals. The posi
tion of the law either in Cr.P.C. or 
manual for Police Act requires re
view. Do you want to have any 
amendment to the Cr.P.C. in that con* 
nection?

SHRI B. N. GARUDACHAR: Exist
ing law is enough provided it is imple
mented properly. In our State Circle 
Inspector who is a Gazetted Officer 
handles these cases. He has sufficient 
experience. Sometimes difficulties 
are experienced in the course of 
medical examination. If medical 
facilities are not available then pro
blems come. You have to take the 
victim to the hospital located at a
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distant place. There may be tome 
delay. Otherwise, there it no diffi

culty in to far' at investigations are 
concerned

MR. CHAIRMAN: During the last
three years how m*ny rape cases 

were there? How many of them have 
been tried and how many have been 
convicted?

SHgl B. N. GARUDACHAR: I
have no idea, I have hot brought 
figures with me.

MR. CHAIRMAN: Are there any
rape cases in which police officers 
are involved?

SHRI B. N. GARUDACHAR: I have 
a vague idea that there was a case 
four years back. He was a Constable. 
He was punished for that.

. The Government of Karnataka fully 
^ support all the amendments proposed 

in the Criminal Law (Amendment) 
Bill, 1980 to the I.P.C. and the Cr. 
P.C. The insertion of a new Section 
228A in thte l.P.C. and amendment of 
Section 327 of the Cr.P.C. and inser
tion of a new Section 350A. They are 
designed to give protection to the 
victim during the investigation as 
well as trial stages. The cover she 
gets with regard to her identity, apart 
from being in her own interest, will 
be of immense help to the police and 
the Courts as they will be in a posi
tion to get full facts and details of 

^  the offence from her. Besides, they 
will help to put down the mischievous 
exploitation of the incidents by the 
yellow journalists which sometimes 
come in the way of proper investiga
tion and prosecution. The other 
amendments to the I.P.C. will plug 
almost all the loopholes in the exist
ing law relating to rape and meet out 
deterrent punishment to the offenders, 
who hitherto either used to escape 
because of the loopholes or were 
awarded with insufficient punishment.

I However, with regard to the amend
ment proposed in the said Bill to

Section 111A of the Indian Evidence 
Act, 1872 the State Government is of 
the opinion that this amendment is 
not really necessary and that if re
tained will jeopardise the considera* 
tions of fair trial.

MR. CHAIRMAN: Your statement
is in respect of 228A.

As per your view there should not 
be such a provision in the draft w n r 
It should be omitted.

SHRI B. N. GARUDACHAR: We
want that.

MR. CHAIRMAN: Are you aware
that this presumption is not in res* 
pect of all cases? Offences under Sec
tions 378(2), A, B, C ,D , E; P; are 
covered. Have you got the draft 
BUI?

Now, what I am telling you is this. 
These are crfeninal cases where per
sons in authority will be involved. 
The intention behind this 3111 is that 
there is a dominance over the girl. 
There may be a possibility of having 
a passive submission of the lady to 
an intercourse. There, if the sexual 
intercourse is done by a man in 
authority, the man is charge-sheeted 
and the case is sent to the court for 
a trial. There the question comes for 
the prosecutrix to prove that she did 
not give her consent for this act. This 
is not the positive aspect. The nega» 
tive aspect cannot be proved. In such 
circumstances, especially in cases 
where persons in authority are in
volved, there, the presumption will 
arise. How do you ây that there 
will not be any injustice done to the 
accused person? On what ground can 
you say that?

SHRI B. N. GARUDACHAR: Tf
we believe in the principle that not 
even in a single caoe an innocent 
should be punished, then, if the per
son is involved unnecessarily siitiply 
because she says that the official



under whom she was working had 
done this act, how are we to control 
this?

MR. CHAIRMAN: I will put it in
another way. A police officer of the 
rank of S.I. apprehends a lady for a 
certain offence committed by her. He 
takes her to a police station where 
he forcibly makes her to haye an sex
ual intercourse with him. In that case, 
after that act is over, the lady may 
file a case against the police officer 
alleging that there was a rape com
mitted on her when she was arrested 
by him. Under the law, the com* 
shall presume that she did not give 
her consent. In that case, how do 
you expect her to prove that she did 
not give her consent?

SHRI B. N. GARUDACHAR: It is
true. A case like this can happen or 
might have happened also. After all, 
in a police station, there will not be 
a single constable but there will be 
many constables and head constables. 
Will they not start thinking that they 
are their sisters and mothers?

MR. CHAIRMAN: If you feel that
injustice is caused to a victim, in con
ducting a fair trial of the accused, 
why not presume that it should also 
be in the interest of the protection of 
ladies too?

SHRI B. N. GARUDACHAR: The
only thing is that in spite of this 
caution, we will let the innocent man 
to be punished. That is our view.

MR. CHAIRMAN: I do not follow
this. Take the case of police officer. 
The officer concerned may not be an 
Innocent man. He may be a man in 
authority who may misuse his posi
tion by virtue of the custodial con. 
irol of the lady, h  f c h  a case only

ithis presumption will arise. Mr. 
Garudachar is an expert man; you 
were Commissioner formerly iff our 
State. Therefore, I am asking your 
opinion.

SHRI B. N. GARUDACHAR: First 
of all, the intercourse has to be prov
ed. Otherwise, this x case does not 
arise at all. In the city of this xpagni- 
tude what happens today is this. We 
have a lot of women of questionable 
character also.

MR̂  CHAIRMAN: There too whe
ther you can rely upon her or not, 
there will be a cross-examination by 
the defence lawyer when a certain 
material will be obtained to rebut this 
presumption also. When you do not 
have any such case in your State, why 
are you afraid of this provision?

SHRI B. N. GARUDACHAR: I am 
not afraid of this. My only submis
sion is that we do not have such 
cases. A few cases of this type may 
crop up. It may only demoralise the 
very structure of the police. That is 
what we are submitting before the 
hon: Committee.

MR. CHAIRMAN: All right We
have heard you sufficiently. What is 
your next point? *

SHRI B. N. GARUDACHAR: I have 
no other point to submit

SHRI SHANKARA REDDY: %A 
number of points have already been 
covered by my friend with most of 
whom I concur. I want to add one 
or two points which he did not touch. 
So far as Sec. 354 and 354-A are eon. 
cerned, in camera trial was mention
ed. This comes under the allied 
offences. In my experience I say that 
in many such cases, Sec. 354 is added 
even where regular fight takes pladie 
not with the intention of outraging
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the modesty of women. Whenever a 
man touches a woman even though it 
may toot be with the intention of out
raging the modesty of women, this 
will be taken to be an offence under 
Sec. 354 of the LP.C. In many cases, 
charge sheets are filed under that 
section. After the evidence is record
ed and when the evidence is being 

adduced under Sec. 354 or 326 IPC, 
the court is a little inconvenienced. 
Whenever the case under 354 is filed, 
the people will be asked to go out of 
the chamber for conducting the trial 
in camera. My submission is whether 
at all this could be avoided or not.

MR. CHAIRMAN: You just now
referred to the cases of the trial of 
women. What would be the reaction 
of a woman if the trial is held either 
in public or otherwise? All these 
things are exposed before the court 

ySometimes, a lady having her own 
moral courage, due to the fear 
of earning a bad reputation there* 
after, may not be coming openly to 
expose in an open court In peculiar 
circumstances, to give a full facility 
to a woman,—the trials take place in 
camera in the court. You think of 
such a case and tell me whether in 
that case there will he a fair trial 
or unfair trial. Don't think about the 
inconvenience of the Judge. A Judge 
has to do justice only.

SHRI SHANKARA REDDY: It
be only a little waste of time 

because immediately the judge will 
have to ask everybody to go out of 
the chamber.

MR. CHAIRMAN: As it is, under
the preseat provisions, if an applica
tion is made, the judge has to pass 
an order to hold the trial in camera. 
He can exercise that "(fewer hi such 
cases asking the people to go out of 
the court hall.

& R I SHANKARA REDDY: That
can be done.

MR. CHAIRMAN: If he wants such 
a power, he can exercise not only at 
present but in future also he can 
exercise this power.

SHRI SHANKARA REDDY: A
large number of cases are there under 
354. For example, if a tfroup fight 
takes place where a woman is in
volved, then Sec. 354 of the IPC is 
also added. That is the tendency 
now-a-days with the police.

MR. CHAIRMAN: How many cases 
are there in your State in so far ss

• Section 354 is concerned?

SHRI SHANKARA REDDY: I have 
no statistics available with me at the 
moment. I was dealing with such 
cases when I was a judge. My ex
perience is that in many cases Sec
tion 354 was not proved.

In so far a« Section 111A is con
cerned, I also support the view of my 
friend.

MR. CHAIRMAN: He said that
there would be demoralisation in the 
Police.

SHRI SHANKARA REDDY: It
Would be absolutely Impossible for 
the accused to prove that she did 
give her consent because here is a 
case in which the victim would not 
have resisted and she did not strug
gle and that there would be no injury. 
There may noK be anything to show 
that she gave her consent So, it Is 
a very difficult matter wherein we 
have to draw a line whether it was 
under compulsion she gave her con
sent. It is very difficult to prove* 
What we are stating is that a fair 
trial should be held. If some l*dy 
of disrepute first gives consent and 
then says that she did not give con
sent, what will he do in that case?

MR. CHAIRMAN: Take a case
where a prostitute filed a case to



276

malign the character of person. It 
was proved by a certificate of a 
doctor as well as by circumstantial 
evidence. Then there is a presump
tion that there was nb consent. In 
that case the counsel by cross-exami
nation brings out certain material to 
prove that there was « relationship 
between the two. So, here you are 
not expected to prove that the con
sent was given but you are expect
ed to rebut it.

SHRI SHANKARA REDDY: In the 
case of prostitute, it is rather difficult 
to prove except makiitg suggestion to 
the prosecutrix. There Is no other 
way of proving it.

MR. CHAIRMAN: Under Section
49 and Section 46 of the Evidence 
Act, don’t you think that sufficient 
chance is given to the accused? Then 
what is the apprehension in your 
mind in so far as unfair trial is con
cerned?

SHRI SHANKARA REDDY: In to 
far as cases of this ty^e are concern
ed, there are very ve*y less number 
of cases. Genuinely she might have 
consented, but later on she might say 
that she did not consent.

Another point I wanted to add is 
that in so far as Explanation to Sec
tion 375 is concerned, after the judi
cial separation this arrangement is to 
be there, that is, for at least two 
years according to the Hindu Mar
riages Act so that he or 4he may file 
an application for divorce. During 
this period there may be chances of 
these two coming together and re
concile themselves. For this purpose 
two-year period is given.

MR. CHAIRMAN: If there is a
chance of re-conciliation, then ther? 
will not be any question of filing the 
complaint by the lady.

SHRI SHANKARA REDDY: , But 
for that it is all right.

On other provisions we agree that 
they should be there.

SHRI B. IBRAHIM: If Section
228A is left as it is, will it not amount 
to press censorship?

SHRI B. N. GARUDACHAR: It
would not because after all it is pre
serving the dignity of the lady.

SHRI B. IBRAHIM: In your State
how many woman police officers are 
there? ■

SHRI B. N. GARUDACHAR: One
IPS Officer, about 8 sub-inspectors and 
about 300 constables.

SHRI B. IBRAHIM: There Is a
suggestion by some lady organisations 
that there should be a special cadre1 
in the police force to inquiflTtnto the 
cases of rape, etc.. What have you 
got to say about this?

SHRI B. N. GARUDACHAR: It Is
better if we have a specialised agency 
to handle these cases.

SHRI B. IBRAHIM: What is your
suggestion about special courts?

SHRI B. N. GARUDACffHT That 
would be an ideal thing.

SHRI B. ifeRAHIlfc ~ "Are you in 
favour of removing Section 111 A?

SHRI B. N. GARUDACHAR: Yea.

SHRI B. IBRAHIM: Is it your view 
or the view of the Government?

SHRI N. GARUDACHAR: It *
the view of the Government.

SHRI B. IBRAHIM: Regarding
Section 376 Explanation I—*gang 
rape—do you want to change iflr
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SHKI B. N. GARUDACHAR: It

should not be amended.

SHRI B. IBRAHIM: If we Include
‘more than one’ would it not be more 
appropriate?

SHRI B. N. GARUDACHAR: It is 
better if a gang is defined as three or 
more.

SHR B. IBRAHIM: What are the
reasons for acquittal of rape cases?

SHRI SHANKARA REDDY: It is
because of want of proof. The evi~ 
dence of other witnesses is not in sup
port of the prosecuting witness.

SHRI B. IBRAHIM: Is it correct
to suggest that because of improper 
presentation of the case by the prose
cutors the case end in acquittal? 

V —' *
SHRI SHANKARA REDDY: Tt It

not correct.
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SHRI 8. W. DHABE: I would like 
to know from the Director (Prosecu
tion) his experience of the rape cases.

Prosecutrix is harassed at the time 
of cross examination. The burden of 
proof is negatived—that she did not 
give consent. These two facts are 
mainly responsible for the acquittal 
and not the medical evidence. Are 
Women Lawyers appointed in rape 
cases as Special Prosecutors? Have 
you women prosecutors in the State?

SHRI SHANKARA REDDY: One
lady Senior Assistant Prosecutor is 
there. Two lady Assistant Public 
Prosecutors are there. Total Assis
tant Prosecutors are about 135 as on 
date. Out of them two are ladies. 
We have total 46 Senior Assistant 
Prosecutors. One of them is a lady. 
Public Prosecutors are male, there is 
no lady.

SHRI S. W. DHABE: If prosecu
trix is assisted by women lawyer, will 
it help fair trial?

SHRI SHANKARA REDDY: I do
not think it very necessary.

SHRI S. W. DHABE: Is it neces
sary to get her medically examined 
immediately as also the accused?

SHRI SHANKARA REDDY: It is
better to get both of them examined.

SHRI S, W. DHABE: I want to
know whether under Sec. 376(1) (a), 
the police officer is liable to be 
punished or not if he commits rape 
,with or without consent that is, 
if the sexual intercourse takes place 
in custody. He cannot escape punish
ment, according to me, once the inter
course is proved. But, Sec. 111-A 
gives him the onus of shifting the 
burden. Besides, evidence must be 
given by the police officer. You can
not prevent him from giving evidence 
on whether the offence was commit
ted by him with or without consent. 
In the new set of circumstances, don’t * 
you think that this provision is 
necessary?

SHRI B. N. GARUDACHAR: There 
we are apprehensive of the misuse of 
the provision.

SHRI S. W. DHABE: You know
even now the law is being misused by 
the smugglers now-a-days. They are 
set free also. In my State, in Nagpur, 
rape on a Bangladesh woman took 
place. The crime was committed by 
the Railway police there. In order 
to prevent this, don't you think that 4 
a change in this law is necessary in 
the changed circumstances? It is in 
order to prevent such a mischief that 
this provision has been brought for
ward,

SHRI B. N, GARUDACHAR: We
want that innocent should not be un
necessarily punished.

SHRI S. W. DHABE: My last
question is this. Sec. 228A completely 
prohibits the publication of any news 
right from the investigation stage, 
may be a news regarding the identify
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•of the person against whom the rape 
charge has been made in the court. 
Do you think that a blanket ban on 
publication of the news in the press 
or the circulation of such a news that 
will help the prevention of the 
offence? Will it not be a proper thing 
in the circumstances that this news 
should be published in the papers?

SHRI B, N. GARUDACHAR: It
should be retained. Moreover, it will 
help the accused person also if he 
proves his innocence

SHRI S. W. DHABE: Don’t you
think that the freedom of the press 
is involved if there is complete ban 
>on publication of the news? Only 
the name of the woman or the 
accused’s name should not be pub
lished. But the other facts may be 
published.

SHRI B. N. GARUDACHAR: After 
the judgment of the High Court is 

"delivered, it becomes a public docu- 
n ent.

SHRI R. S. SPARROW: I have one 
si mple question to ask. Give me 
ro ighly as to what is the percentage 
of rape cases from the rural areas in 
your State? What is the percentage 
of the same from the urban areas?

SHRI B. N. GARUDACHAR: I
would not be able to say that.

MR. CHAIRMAN: He wants tc
know whether, in so far as rape cases 
are concerned, a majority of them are 
from rural areas or from the urban 
areas. If you have got information 
you can give.

SHRI SHANKARA REDDY: There 
is no such case from the rural areas.

SHRI R. S. SPARROW: My other 
question is: what was the percentage 
of false cases that were instituted?

SHRI B. N. GARUDACHAR: It is 
a very negligible number.

SHRI BAPUSAHEB PARULEKAR: 
[You spoke about Sec. 111A. I see

from the papers that on 15th July, 
1981 when the representatives of all 
States met, your representatives also 
met us. At that time you said that 
these* provisions should not be deleted. 
As far as Evidence Act is concerned, 
the Government of Karnataka feels 
that since the trial is in camera, for 
the onus of proof, the discretion 
should be left to the court. It was 
also said that in place of the expres
sion ‘shall presume', the expression 
should be ‘may presume'. I would, 
therefore, like you to tell us as to 
the circumstances that led you to 
change your opinion.

SHRI SHANKARA REDDY: I am
not aware of this fact.

SHRI BAPUSAHEB PARULEKAR: 
So, yov have no idea of this kind of 
recommendation in the Act. Shall we 
tak^ it that way?

MR. CHAIRMAN: For this, the
Horne Secretary will be able to 
answer.

SHRI BAPUSAHEB PARULEKAR: 
You have rightly admitted that the 
fact of consent in a rape ease is with
in the special knowledge of the 
accused. Don’t you think that even 
in the present law that provision Is 
there? Why do you say that Section 
111A would cause hardship to the 
accused?

SHRI SHANKARA REDDY: I do 
not think that both the Sections are 
similar.

SHRI BAPUSAHEB PARULEKAR: 
Now, we have a provision that the 
Superintendent of a Medical Hospital 
includes a Superintendent in lunatic 
asylum where there are female luna
tics also. There the question of con
sent does not arise. If the Superin* 
tendent of a Lunatic Asylum has an 
intercourse with a female lunatic. Do 
you mean to say that they should go 
scot free? There will be no evidence. 
On that account all Superintendents 
or doctors of lunatic asylum will be 
acquitted. What suggestion would 
you like to make?
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SHRI SHANKARA REDDY: Other
evidence can be adduced. *

SHKI BAPUSAHEB PARULEKAR: 
Rape is committed in secrecy.

SHRI SHANKARA REDDY: There 
will be struggle.

SHKI BAPUSAHEB FAHGLEKAR: 
There will not be any struggle. What 
do you say about that? How best can 
we protect our sisters and mothers 
who are suffering from mental disease 
and who are in the mental asylum?

... SHRI SHANKARA REDDY: In
such cases Section 111A wfll be neces
sary.

PHKI BAPUSAHEB PARULEKAR: 
In this case if the provision is to be 
retained and it is not made applicable 
on a civil surgeon, will it not amount 
to discrimination?

SHRI SHANKARA REDDY: It will 
not, The victims are different.

’ .JjSVihl, k^USAHEB j ?ABULEKAR: 
r,caj£-IWv; • rP^cdippt be there 

.Y$er>, .ske. jQpoaef in witness, box 
and that *he did, not giy*, con
sent, Her«vpropi ot iatecovw*  by 
the .doctor, with a lunatic is suffioient 
to constitute an offence of rape. Here 
consideration of consent does not 
arise. That should be the law. there
fore, should we not go io this exfont 
that some notions of criminal juris
prudence require change?

SHRI SHANKARA REDDY: It will 
be slightly misused*

SHRI AMARPROSAD CHAKRA
BORTY: In Section 376A, B and C
you want deterrent punishment. But 
bjere in the evidence you say thUt 
there should be lesser -punishment. 
Whsft is the reason for change Of 
Wtatan? In pata 7 of your memo
randum you said that the punishment 
should be deterrent and it should be
10 years.

SHRI B. N. GARUDACHAR: We
agree with that.

SHRI AMARPROSAD CHAKRA
BORTY: Its implementation is de
layed. What do you feel—should the 
assistance of women organisation be 
taken so that investigation is not 
delayied?

SHRI B. N. GARUDACHAR: If 
assistance is coming, it should be 
taken.

SHRIMATI GEETA MUKHERJEE: 
The points made by the witnesses are 
that 111 A may impede fair trial. In 
the absence of fair trial, the police 
officers who may be accused, may 
become demoralised. . “

Senior officers are accused of rape 
and the act of intercourse inside the 
police station has been proved. How 
wiU an ordinary person look at it? It 
will be a common practice to choose 
the police stations as a theatre o f 
intercourse.

The very fact that it has been prov
ed that an intercourse has taken 
place inside the police station. This 
is a verv derogatory thing. What is 
your ideju

SHRI B. N. GARUDACHAR: If
such a thing is proved, then there is 
no doubt that such presumption 
against the Police Officer must be 
drawn. It is covered under 376A.

SHRIMATI GEETA MUKHERJEE:
I am sorry to say every-body ha* 
pointed out that the question of pre
sumption enters at a point when the 
act of intercourse has already been 
proved. Fair trial should not only 
be 6f the accused but fairness should 
also be towards the victim particular
ly whenoffence like rape is proved. 
For woman it is a question of life and 
death. Fairness should be for both. 
They stand on the same ground. Act 
of intercourse has already been prov
ed. Here is a woman who has been 
raped inside the police station. That 
part is dear. How fair It will be fori
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the woman victim to prove that they 
•did not give their consent. It will 
be very difficult to prove. In my 
opinion and in the opinion of the 
framers of law, in fairness, this pre
sumption is necessary.

SHRI B. N. GARUDACHAR: If it
is proved that intercourse has taken 
place, this presumption should be 
taken. It is shameful, disgraceful 
and should be taken as a rape.

SHRIMATI GEETA MUKHERJEE: 
Karnataka Government representa
tives have said that courts are being 
made cautious. Cautious of what? 
Cautious as to prevent the accused 
of being denied justice.

SHRI P. VENKATASUBBABOT: 
No, no, that is not the case.

v  SHRIMATI GEETA MUKHERJEE: 
V r  would rather say that they should 

think over it again and agree with 
, 111 A.

MR. CHAIRMAN: He has come
out with hard facts.

SHRIMATI SUSEELA GOPALAN: 
111A is applicable to those persons 
only who are occupying responsible 
position in society. They are not 
ordinary persons. They have special 
responsibility towards society. Purity 
in administration is desired. In such 
cases why cannot the provision be 

A  made? I want to know whether the 
person, occupying such a position and, 
by virtue of that position, has commit
ted a rape on the woman, should be 
given the burden of proving himself 
that she did consent? Why should 
it not be like this? Because he is 
occupying a particular position in 
society, he has a moral duty towards 
that society? What have you to say 
to this?

SHRI B. N. GARUDACHAR: 
Mfedftm, when wild allegations are 
itiade against the officer, how can he 
defend himself?

SHRIMATI SUSEELA GOPALAN: 
This is hot against the innocent per* 
son but this is against the officer in 
high position who has a sexual inter, 
course with a woman by virtue of 
that position. Don't you think that 
such a provision should be made here?

SHRI B. N. GARUDACHAR: Such 
a person can be dealt with under the 
Government Servant’s Conduct Rules.

* MR. CHAIRMAN: What the
hon’ble Member wanted to know was 
this. When a police officer is com
mitting rape in office, it is very diffi
cult to establish a case against him 
that it was after getting the consent 
of the lady. Under the circumstances, 
to protect the interests of women, is 
it not safe to have such a provision?

SHRIMATI SUSEELA GOPALAN: 
This provision is meant to deal with 
the persons occupying high position. 
That is what is included in the Bill.

MR. CHAIRMAN: Do you think that 
such people should be dealt with 
seriously under the disciplinary pro
ceedings?

SHRI B. N. GARUDACHAR: If the 
officer had committed such a crime in 
a police station, definitely, that should 
be dealt with as a rape only under 
Sec. 376A of IPC.

SHRI P. VENK AT ASUBB AIAH: 
On a previous occasion, in Hyderabad, 
we have also heard enough of opinion 
or evidence on Sec. 111A. Our hon. 
Members are putting the question 
because there has been a variation in 
the recommendations or in your com
ments on the Law Commission recom
mendations firstly and secondly in 
your second report on the draft BUI. 
Therefore, we want your considered 
view now. It is good that you have 
come before the Committee to give 
evidence. The Law Secretary is also 
here, You study the problem as also 
the points made out by the hon. 
Members. You can communicate your 

considered bpinion later on.
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I am commanded by the Chairman 
now to put a question. It may be out
side the purview of the Bill. As a 
Home Minister, I woultf like to put 
one question. The society has be
come complicated and the cases have 
also become a little bit complicated 
with the result that even the inno
cent persons are punished in rape 
offences. Still the offenders go un
punished.

Have you any complaint or not to 
reorganise your Police Administration 
in Karnataka to deal with the cases 
in such a situation? As regards 
recruitment of police officers you 
have said enough. Are you going to 
recruit more constables? Would you 
like to have a separate Directorate to 
deal with the situation so thaF you 
keep a sort of a liaison with the pro
secution as well as with the courts? 
You can send a report or your con
sidered view later on.

SHRI A. VENKAT RAO: I shall
submit a repdrt later.

SHRI S. W. DHABE: He said lastly 
that if the intercourse takes place in 
a police station, that should be con~ 
sidered as rape. We would like to 
have your opinion on this also.

MR. CHAIRMAN: They will give
their considered opinion later on. Mr. 
Law Secretary  ̂ kindly listen. You are 
requested to give answers on one or 
two points. The Government of Kar
nataka submitted two memoranda. In 
.the first one, mention was made about 
retention of the provision of 111A. 
The expression ‘shall* should be sub
stituted by the expression ‘may*. That 
is one opinion. Your subsequent 
memorandum from Government con
tains a recommendation that the entire 
provision should be deleted. What 
made you to come to the second 
opinion? That was the question posed 
by the hon. Members.

Kindly enlighten us on this.
SHRI A. VENKAT RAO: At the

outset, I would like to tell the hon. 
Members that I took over as Law 
Secretary only in November and this

meeting had taken place even before 
I took over. So, I do not know what 
exactly transpired. There was the 
Advocate General also. All of them 
had taken part at that meeting. They 
know about this much more.

MR. CHAIRMAN: All right. You 
do one thing. You know what has 
been discussed here. You can send a 
complete/comprehensive memorandum 
to us. You may send that to the Lok 
Sabha Secretariat. We will circulate 
a copy of the report io all the Mem
bers. Immediately you must do this. 
Don’t delay it. You give your own 
reasons also for this change. You 
have a discussion with your Advocate 
General. All of you must have a 
discussion and then you must prepare 
a note and send that on to us.

SHRI BAPUSAHEB PARULEKAR: 
Kindly consider this whether you can 
give your considered opinion for 
having a special directorate for in
vestigation. ' -

MR. CHAIRMAN: I am giving that 
position. When I was in charge of the 
Law Ministry, I made some reforms 
in this. There was no Directorate of 
Prosecution in the early stage. There 
were only  police prosecutors recruit
ed for the purpose of handling the 
cases before the Magistrates.
* Whichever power has been vested 
in the magistrate, he was using that 
power in trying the cases. In sessions 
cases, the public prosecutor were 
allowed to conduct the cases. Tliey 
were appointed on the basis of the^ 
recommendation made by the Dy. 
Commissioner. This was the position. 
Under the Cr.P.C., the Chief Judicial 
Magistrates were also provided with 
the powers to conduct the trial cases.
If I am correct, the Directorate of 
Prosecution is to deal with all matters 
which come within the purview of 
the Chief Judicial Magistrates and 
the senior-most advocates are recom
mended as public prosecutors. They 
were appointed by the State Govern
ment to handle the sessions cases. 
There are several cases of acquittal 
as well as conviction. They will



to the Director of Prosecution for his 
opinion. He is the man who can 
check up and file an appeal and can 
make recommendations to the Gov
ernment to file appeals in cases of 
acquittal subsequently.

SHRI BAPUSAHEB PARULEKAB: 
Before the case is filed, he investigates 
into the rape case. If a VIP comes 
the police is sent for bondobust and 
the investigation is affected. You 
have unarmed and armed police. I 
want to know whether investigation 
people should have a separte cell and 
they should only look after the rape 
cases.

MR. CHAIRMAN: If a man is in
charge of investigation of serious 
crimes, he will not attend to the 
Ministers. Otherwise, there' will be 
some other people who can attend to 
them. They can go into this aspect 
of the matter.

(The witnesses then withdrew)

II—Government of Kerala, Trivan
drum,

Spokesmen:

Ifl Shri G. S reed ha ran Nair.
2. Shri C. Subramaniam,

(The witnesses were called in and 
the y took their seats).

MR. CHAIRMAN: Before we pro
ceed, may I draw your attention to 
Direction 58 of the Directions by the 
Speaker which reads as follows:

“58. Where witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it clear 
to the witnesses that their evidence 
shall be treated as public and is 
liable to be published, unless they 
specifically desire that all or any 
part of the evidence given by them 
is to be treated as confidential. It 
shall however, be explained to the 
witnesses that even though they 

 ̂ might desire their evidence to be 
treated as confidential such evidence

is liable to be made available to
the Members of Parliament." ‘

I think you would have gone 
through the Bill. Kindly enlighten 
us on what point you want to em
phasise and what are your sugges
tions in regard to the various Sections 
of the Draft Bill.

SHRI G. SREEDHARAN NAIR: 
Excepting Section 111A, we are in 
complete agreement with other Sec. 
tions. Regarding Section 111 A, as far 
as presumption is concerned, it is 
likely to be misused since there is 
scope for the misuse of presumption. 
I think that such a presumption may 
not be drawn. Now, another provi
sion in the Bill is that “court shall 
presume*'. In the case of “shall pre
sume" the court is precluded for cal
ling for evidence. The position would 
be different if it is phrased “the court 
may presume*’. This means that the 
court may draw the presumption or 
may call for proof. But the position 
will be different if it is “shall pre
sume'*.

MR. CHAIRMAN: There are in
stances given in regard to “may** and 
•‘chair1. In a case where it is an 
obligation of a magistrate to dis
charge his function even if there is 
the word “may" and it should be con. 
strued as “shall". So, the duty Is 
cast on a magistrate or the judge to 
presume the circumstances of consent 
or no consent. Then in discharging 
the obligatory duty under this clause 
he is bound to presume. I have 
brought it to your notice.

SHRI G. SREEDHARAN NAIR: In 
that sense there will not be any dis
tinction.

SHRI C. SUBRAMANI AM: My
view is that Section 111 A is not neces
sary. This may lead to a certain 
amount of blackmail of the accused.

MR. CHAIRMAN: It is not appli
cable in all cases. It is applicable in 
cases where persons in authority are 
involved.
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SHRI C. SUBRAMANIAM: We

have already submitted a memoran
dum on this.

MR. CHAIRMAN: Why do you
want to delete that?

SHRI C. SUBRAMANIAM: It is
likely to be misused against the 
accused.

SHRI B. IBRAHIM: Regarding
gang rape I would like to know about 
one case specifically which had hap
pened in Pallitura near Trivandrum.* 
In that case the policemen had com
mitted rape on a fisher-woman. What 
action has the State Government 
taken in this case?

SHRI C. SUBRAMANIAM: Unfor
tunately I am not dealing with that 
case. I do not have the details of that 
case.

SHRI B. IBRAHIM: Is any police
officer involved in that?

SHRI C. SUBRAMANIAM: I can
not pass any comments. I have not 
investigated that case.

SHRI V. S. VIJAYARAGHAVAN: 
In how many cases rapes were com
mitted in police station in the last 
three years?

SHRI C. SUBRAMANAIM: I do
not have the statistics with me. To 
my knowledge there has been no case 
of rape inside the police station.

SHRI V. S. VIJAYARAGHAVAN: 
An MLA made a charge in the Assem
bly that some police officers had com
mitted rape in Coyalmannam Police 
Station. Do you know about that?

SHRI C. SUBRAMANIAM: I do
not know about that.

MR. CHAIRMAN: How many
cases of rape have occurred in your 
State during the last two or three 
years? Out of those cafees, in how 
many c&ses police personnel were 
involved?

SHRI C. SUBRAMANIAM: I do
not know.

MR. CHAIRMAN: You have come
to represent the State Government of 
Kerala. You should not take the 
Committee lightly. If there is some
thing and you deny it, it will reflect 
on you. Mind you, you are making 
the statement in the presence of the 
Home Minister.

SHRI Q  SUBRAMANIAM: I ean
collect the statistics and submit to 
the Committee. To my knowledge it 
may be very very exceptional.

SHRI B. IBRAHIM: Regarding
Pallitura case there has been an agi
tation going on. There is a demand 
from the public that the Home Minis
ter should resign. And here the DIG 
says that he does not know at all. 
about that case.

SHRI P. VENKATASUBBAIAH: 
This is a very serious matter. That 
is why, Parliament constituted this 
Joint Committee. We have been 
taking evidence from all State Gov
ernments. You are representing the 
Government of Kerala. You should 
have presumed that all these matters 
would come up in the meeting. If you 
are not prepared to say anything, then 
you can send the information in w r i 
ting. But you should be specific on 
this point. Perhaps, of that, you are 
not aware of. If you want to take 
some time to think over it, you take 
it.

SHRI C. SUBRAMANIAM: I want 
i to take time.

SHRIMATI SUSEELA GOPALAN: 
Please send information regarding the 
number of cases which have taken 
place. How many policemen were 
involved in that and how many have 
been convicted.

SHRI P. VENKATASUBBAIAH: 
Let us not politicalise this issue.4* We 
are concerned with national malady— 
whether it is in Maharashtra, Karna
taka or elsewhere. Let us not argue



or project our Bill on political intfw  
We want statistics.

SHRI C. SUBRAMANIAM: 1 shall 
collect it and give it. Aa far aa Palli- 
tura la concerned, there ia a Com
mission ot  Enquiry. The Commission 
haa been appointed by the Govern
ment. The matter is being looked 
into by the Commission.

SHRI P. VENKATASTJBBAIAH: 
You could have told that earlier and 
you should not take the Committee 
casually. The Member has asked per
sistently about Pallitura and you said 

%that you were not aware of that. 
*When the hon. Member said that it 
has come in the press, you repeated 
the same answer. You should have 
consulted the Law Secretary at that 
time. You should be very careful. Do 
not be in a hurry to make statements 
before this august body.

MR. CHAIRMAN: Please give
'detailed report and the statistics— 
how many police officers and others 
are involved.

Mr. Law Secretary, you prepare a 
report for the last three years—the 
number of cases reported, convictions, 
acquittals and pending cases and the 
number of cases in which police 
officers are involved. What is the 
number of their convictions and 
acquittals after they have been tried.

SHRI BAPUSAHEB PARULEKAR: 
They said earlier that 1T1A should
be made applicable in the case of
custodial rapes. How they hold a
different view. They can explain
that.

MR. CHAIRMAN: Law Secretary,
you have submitted two Memoranda.
In one you have maintained one thing 
and in the second ycru have changed, 
it. What made you to change that? 
That should be clarified.

SHRI G. SHREEDHARAN NA1R:
So far as Kerala Government is con
cerned they have casually accepted 
n tht Sections of our Draft. They 

fc«we accepted 228 also.

^ 5
SHRI P. VENKATASUBBAIAH: 

When they send comments, naturally 
they will give the reasons,

MR. CHAIRMAN: Detailed report
should be submitted at the earliest 
About 111A hon. Member wants to 
ask the questions.

fipfr % WT VV*TT I *J*RTT | fa  Oifir
to vr (ttt̂  i

j p r fv i 11<* Jt aft 'finf*’ me
I , wr

11 t  $ nf ampn £ ft?
w r t c t t  wit

f  % vnr wmx vt «nr
% ftnj wtwr ffrn »r*r fa to

fw *w r % 'r^r, aff 5%^ wwnc
vw «rr* vt firtt vm  
JTwr̂ r *f w h t  w r  fw r
»PCT I VV-WTT * * * , fa* #

vt f t*  faarr «rar ft, q«ir 
&  m 3»r v n m ft  vpt fa* t*
*r * $ i

SHRI G. SHREEDHARAN NAIR: 
Hitherto no such presumption waa 
dr/ wn. No such instance has come.

SHRI S. W. DHABE: On 15-7-1M0
Conference was held by the Home 
Minister. Kerala Government stated 
that onus should be placed on the 
accused except in the case of custo
dial rape. Now you are changing as 
previously different opinion waa 
given.

In 376 ‘sexual intercourse* has bee* 
made punishable. The question of 
consent does not arise in this case. 
In view of this 111 A is not necessary. 
What is your view? In Bftthura caae 
intercourse was proved bCfl consent



was not proved. He has been acquit
ted. Now, the law provides for Sac. 
376A. Hence I want to know, whether 
111A has become redundant or not

MR. CHAIRMAN: The Committee
will consider whether it is redundant 
or not.

SHRI P. VENKATASUBBAIAH: 
May I tell you that when you say 
that 111A need not be there, it may 
lead to harassment^ In view of this, 
376-A has now been inserted. In your 
earlier deposition you said that pro- 
visior of 111A may lead to demora
lisation of the officers. We are con
cerned with that only.

In view of this, Clause 376A and 
376B have been inserted.

, In that event, he wants to know 
whether you feel that 111 A is redun
dant or not.

SHRI G. SHREEDHAQAN NAIR: 
It cannot be said that in view of the 
existence of 376A, 111 A has become 
redundant.

MR. CHAIRMAN: Thank you
very much. You will kindly send 
your report immediately.

(The witnesses then withdrew)

III—Union Territory Administration 
of Goa, Daman and Diu, Panaju

Spokesmen:

1. Dr. U. D. Sharma, Secretary 
Law and Judiciary Department,

2. Dr. S. D. Sharma, Director, 
Institute of Psychiatry and 
Human Behaviour.

3. Dr. J. M. Sharma, Professor of 
Forensic Medicine and Police 
Surgeon.

(The witnesses were called in and 
they took theit seats).

MR. CHAIRMAN: Before we pro
ceed, may I draw your attention to 
Direction 58 of the Directions by the 
Speaker which reads as follows:

“58. Where witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it clear to 
the witnesses that their evidence 
should be treated as public and is 
liable to be published, unless they 
specifically desire that all or any 
part of the evidence given by them 
is to be treated as confidential. It 
shall however, be explained to the 
witnesses that even though they 
might desire their evidence to be 
treated as confidential such evidence 
is liable to be made available to the 
Members of Parliament.”

I believe you have gone through this 
Bill. Have you any suggestions to 
make?

DR. U. D. SHARMA: Let me first
thank you all. (It is a coincidence 
that all of us are Sharmas and all 
represent Goa. We all come from 
Rajasthan). In 'the Explanation to 
the proposed Section 228A, reference 
is to the High Court. Goa has no 
High Court. We have Judicial Com
missioners’ Court. There is a Bill in 
Parliament for constituting the Bench 
of the Bombay High Court in Goa.

SHRI* AMARPROSAD CHAKRA- 
BORTY: I think Rajya Sabha has
already passed this Bill.

DR. U. D. SHARMA: No, Sir. It
is pending before Rajya Sabha.

SHRI S. W. DHABE: That Bill has
not yet been passed.

DR. U. D. SHARMA: This may
please be kept in view, by the Com
mittee. Till the Bill is passed, we 
will have only Judicial Commissioner's 
Court. My another submission is this. 
The heading 'of rape' has been chang
ed to “sexual offences’* before Sec. 375 * 
is given. My small submission is that
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there is Sec. 354 which relates to out
raging the modesty of women. This 
is also a sexual offence. This may 
also be made a part of that Chapter. 
Then, there Is an Explanation to Sec. 
375. There it is said that ‘penetration’ 
is sufficient to constitute the sexual 
intercourse. My submission is that 
stress should not be given 'to ‘pene
tration’. Sometimes the inten
tion may be to commit rape but the 
person might have been prevented 
from committing rape. So many 
obnoxious questions are asked in the 
court regarding ‘penetration*. A very 
embarassing situation for the victim 
arises.

MR. CHAIRMAN: Dr. Sharma will 
enlighten us on this.

DR. U. D. SHARMA: If the inten
tion is to commit rape, even the phy
sical contact is sufficient for rape.

► “MR. CHAIRMAN: Already in the
I.P.C. provision like ‘attempt to 
commit rape’ etc. is there. '

DR. U. D. SHARMA: My sugges
tion is only to make this provision a 
little more stringent. Since the inten
tion to commit rape was there, the 
stage of attempt had been crossed. 
The new Section 376, regarding 
punishment for rape teads like this:

“376 (1) Whoever, except in the 
cases provided for by sub-section 
(2), commits rape shall be punished 
with imprisonment of either des

K cription for a term which shall not 
be less than seven years but which 
may be for life or lol* a term which 
may extend to ten years and shall 
be liable to fine;

Provided that tfie court may, for 
adequate and special reasons to be 
mentioned in the judgment, impose 
a sentence of imprisonment for a 
term of less than seven years." 1

Here the term imprisonment is not 
clear. It is not clear whether It is 
sfynple imprisonment or rigorous 
imprisonment.

MR. CHAIRMAN: It is not rigorous 
imprisonment. It should be presum
ed as simple imprisonment.

DR. U. D. SHARMA: My humble
submission is that for rape cases, it 
should be rigorous imprisonment.

Then it says that the term may be 
less than seven years. My suggestion 
is that it should be added h6rt as 
“not less than five years” .

Further, under the same Section 
sub-section (2), it is stated as follows:

“ (2) Whoever,—

(a) being a police officer, com
mits rape in the local area to 
which he is appointed.........”

Here the words “local area" should 
be omitted. Wherever the Police 
Officer commits rape, he should be 
punished. When a police officer is in 
uniform, an illiterate person or a 
person belonging to weaker section is 
not in a position to know whether the 
police officer is acting in hi* local 
area. A police officer can exert his 
influence anywhere. Again under 
sub-section (2) (b) of the same Sec
tion, it is stated as follows:

“ (b) being a public servant, takes 
advantage of his official position and 
commits rape on a woman in his 
custody as such public servant or 
in the custody of a public servant 
subordinate to him; or”

Here the words “such public servant" 
should be deleted because public ser
vants should not take any advantage 
at an.

Recently, a few cases have been 
reported where a father has commit
ted rape on his daughter, a relative 
has committed rape on some relations . 
ander his protection. Such cases 
should also be fnclcffted in this Sec
tion, so that they get severe punish
ment



Suppose a widow is living under 
the protection of some person and 
she is in his protective custody and 
if that person takes advantage of his 
position and commits rape, then a pro
vision like severe punishment should 
be included here.

Section 376(2) (f) reads as follows: 
“ (f) commits gang rape,

shall be punished with rigorous 
imprisonment for a term which 
shall not be less than ten years 
but which may be for life and 
shall also be liable to fine;

Provided that the court may, 
for adequate and special reasons 
to be mentioned in the Judgment, 
impose a sentence of imprison, 
ment of either description for a 
term of less than ten years.”

Now, when the discretion is given 
to the court to award punishment 
*‘less than ten years’*, then there 
should be a provision that “it shall 
however be not less than seven years 
in any case**.

Under Explanation 1, it is stated as 
follows:

“Explanation 1—Where a woman 
is raped by three or more persons 
acting in furtherance of their com
mon intention, each of the persons 
shall be deemed to have committed 
gang rape within the meaning of 
this sub-section.”

Sometimes, there is an assembly of 
more than 6 or 6 persons but the rape 
was committed by 3 or 4 persons. The 
victim identifies only a few of the 
persons. In that case, all persons 
should be deemed to have committed 
rape as there was a common intention 
to commit rape.

Explanation 2 says like this:
“Explanation 2—“Superintendent*’ 

in relation to a jail, remand home 
;or oilier place of custody or a

women's or children's institution 
includes a person holding any other 
office in such institution by virtue 
of which he can exercise any autho
rity or control over its inmates.’*

Sometimes the authority may not 
be a direct authority. He may be 
doing it through a manager. He may 
not be having any direct control over 
the management. But he can exert 
indirect authority. So, in this case 
when the control is indirect, even than 
it should be brought here in clear 
terms.

Now, Sections 376A, B, C, actually 
suggest less punishment to those per
sons, when the intercourse is by con
sent. M y submission is that these 
persons have no legal or moral right 
to have intercourse even with per
mission. This permission should be 
deemed to have been taken under 
pressure. T hey are not supposed to  ̂
have intercourse even with consent.
A Superintendent is not supposed to 
take consent and then commit Tape. 
So, even if he has taken the consent 
for such an act, it should be con
sidered as rape. If the Com
mittee wants to retain these pro
visions then there is an expla
nation below Section 376C which 
defines the •hospital*. This should be 
brought earlier.

Regarding Section 228A the word 
•person* has Tt>een used. This word 
'person* is nowhere found in other 
sections. ^

MR CHAIRMAN: That is the defi
nition in the Indian Penal Code.

DR. J. M. SHARMA:’ In the first 
place, Section 228A may be changed 
as below to make it more elaborate:

••Whosoever by , words either 
spoken or intended to be read or 
by signs or by visible representa
tion or publishes the name or any 
matter which may make known V‘ae 
identity of any persons.
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1 have taken these words from Sec
. *ion 409 of IPC.

In Section 375 ‘Thirdly* after the 
words ‘section 503* the word IPC' 
should also be added to make it more 
ilear.

In clause 6 I object the inclusion 
-of the word ‘by him*. My submission 
is that suppose she herself has con
sumed some intoxication, has any
body got any right to sexually assault 
her? There is an important case in 
Scotland. There a person violated a 

women who was under intoxication. 
The counsel of the accused maintained 
that the indictment was irrelevant 
because it did not disclose the crime 
of rape according to the law. The 
presiding judge sustained the objec
tion and the case was withdrawn.

Regarding clause 7, 16 years of age is 
a controversial age* We can say that

> the lady is sexually matured enough 
to have sexual intercourse at 16. But 
the point is whether she is mentally 
matured enough to look to the conse
quences of that. Tn our country "where 
illiteracy is more, I think many girls 
do not become mentally matured to 
know the consequence of it. The age 
of maturity is taken at 18. So 16 
years is much less. It should be raised 
to 18.

In other countries three words— 
force, fear and fraud—are there in 
their Code. But here in this clause 
the element of fraud has been ignor-

*  ed. In order to have sexual inter
course a man may play upon the 
gullibility of the victim. I give some 
examples. By going through a hoax 
marriage ceremony, the accused makes 
the victim to believe that they are 
husband and wife and leads her to 
bed. A dosing woman in the early 
hours of morning, believing her hus
band has slipped into the bed to enjoy 
coition is started awake when she 
realises that her partner’s voice is not 
that of her husband. A singing 
master intercourses with his pupil

3K>27 LS—-20.

pretending that it will help develop 
her voice. A doctor has connection 
with a girl under the pretence that 
he was performing an operation. This 
is a matter of fraud. So, one more 
clause should be added that if by 
fraud somebody commits sexual inter
course it should amount to rape.

A Police Officer goes to a house 
with a valid warrant of arrest of a 
man. There he meets his wife. The 
Police Officer promises her that he 
will not arrest her husband if she 
submits herself to him for sexual 
intercourse. She agrees. It is a sort 
of contract entered into by both the 
parties for some consideration. In 
England such cases had happened. 
They say that it is a contract between 
two parties. After all, she has gained 
by that contract. There the court 
had held that the accused could not 
be punished. This aspect should also 
be considered. If some immoral thing 
on ground of a contract has been 
entered into, that should be treated 
as null and void.

MR. CHAIRMAN: I am quoting an 
Indian case. In one concrete case, a 
police officer armed with a warrant 
of arrest of ‘X* entered the house of 
*Y’ where he was not authorised to 
enter. That man protested against 
his entry. That Police Officer who 
was armed with a warrant of arrest, 
took him to his custody. He was taken 
to the police station. There he was 
canned and belaboured like anything. 
A complaint was lodged that the 
Police Officer had committed a num
ber of offences. During the trial the 
contention taken by the Police Officer 
was that his action was protected by 
197 Cr.P.C. This protection was 
accepted by the Supreme Court. In 
these circumstances what have you 
to say? Kindly enlighten us.

DR. J. M. SHARMA: This clause
should be added. That is what 1 
want
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In Explanation No. 1 ‘penetration’ 
should be qualified. If it is not quali
fied, then it will be presumed that 
there must have been full penetra
tion. If there is partial penetration, 
it may not be peneteration at all-

in the previous explanation it has 
been given—‘partial penetration will 
amount of act of sexual intercourse*. 
Not only penetration but also partial 
penetration will amount to sexual 
intercourse.

Penetration in vigina will be taken 
as sexual intercourse—even partial
penetration.

MR. CHAIRMAN: Can you quote
any Article where it has been held as 
a rape?

DR. J. M. SHARMA: There are
many cases. I cannot quote. Decided 
cases and published cases are there. 
I know that there had been an 
attempt on the part of the person but 
there was a great disparity between 
the female organ and male organ. It 
did injure the outer part.

MR. CHAIRMAN; There must have 
been rupture. I want to know from 
medical point of view. Here we have 
given explanation—Penetration is 
sufficient to constitute a rape. With
out penetration there cannot be rape 
at all. Either it should be an attempt 
to commit rape or abetment to rape. 
In Mathura’g case the other constable 
under the influence of alcohol could 
not push in his organ. Glyster has 
given certain illustrations. Because 
you are an expert on this side, I want 
to know how do you detect—there 
was penetration and if incomplete 
penetration was there a semen, is 
detected how can you certify that? 
In partial and semi-partial penetra
tion what are the marks? Even the

trial judge will have to plaee his 
belief on the certificate issued by the 
Doctor or testimony given by the 
doctor. Doctor is an authority o* 
Whom reliance is placed and the 
accused can be sent to gallows. Whai 
are the marks left there on penetra
tion and what kind of impression 
should be there?

DR. J. M. SHARMA: We have to
divide it into two parts.

Victim of rape: He has sexual
intercourse with a virgin. In the case 
of virgin there are marks.

In the second category if she has 
not given consent there will be strug
gle throughout..

MR. CHAIRMAN: I differ her£
Supreme Court has said ‘passive sub- ' 
mission'. There may not be resistance 
also.

DR. J. M, SHARMA: Those who
had resisted and who had not re
sisted.

In the cases where there had been 
resistance, the person will find it 
difficult to separate the thinghs and 
lower part. To make an attempt to 
separate thighs hands will have to be 
used. There will be marks of hands. 
Scratches may be there.

Where one has submitted, in that 
case, we will not get anything unless 
and until there has been full sexual 
intercourse and discharge of the 
semen. This is a delimma for me. 
Practically I cannot give an opinion 
till I find human semen present

MR. CHAIRMAN: T*ke the pre*snt 
modem methods of contraceptives. In 
that case you cannot find semen silap* 
In that case what is your opinion?
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DR. J.M. SHAHMA: There should 

tie a directive to the ctfurt under this 
Act that a negative report as regards 
sexual intercourse by a Medical Offi
cer should not be taken a green 
flignal that oexual intercourse has not 
taken place.

ME. CHAIRMAN: You may kindly 
come at 3 o'clock. We may adjourn 
for lunch at this stage.

(The Committee then adjourned at 
13.30 hours and reassembled at 15.00 
hours).

MR. CHAIRMAN: I was asking 
last time about two types of medical 
opinion. In respect of virgin lady 
nobody bothers about it because there 
are marks and other visible things. 
Suppose if it is not a complete pene
tration but a semi-penetration, how, 
would you detect it?

\ * DR. J. M. SHARMA: My answer
is that in the circumstances unless 
and until we get a positive proof, we 
are not going to give a positive 
opinion. Marks or men's semen are 
there. But we cannot give a positive 
opinion about the sexual intercourse.

MR. CHAIRMAN: In a particular 
case, a lady says that there was pene
tration but because of the lack of 
medical evidence, the accused oould 
say that there was no penetration. In 
that case, the accused may come in 
different category, that is, there was 
an intention t0 commit rape, etc. But 

^  there is every likelihood of escaping 
from the clutches of law.

DR. J. M. SHARMA: In this res
pect this is the dilemma which I have 
been facing for the last so m*ny 
years. If a woman has been raped in 
the absence of any of these signs, I 
am unable to give a positive opinion. 
In this connection, a directive may 
be given to the Presiding Officer that 
in the absence of negative medical 
opinion, sexual intercouifce should 
not be taken as a proof negating the 
<afct of sexual intercourse. They 
should also take cognisance of the

circumstantial evidence. It la posi
tive but the medical opinion la nega
tive and therefore medical evidence 
should be ignored.

MR. CHAIRMAN: That is called
history of the case and unfortunately 
it was not admitted. Now, to over
come that difficulty, have you got any 
suggestion to make?

DR. J.M. SHARMA: As regards 
my suggestion that the medical exa
mination of a victim of rape like any 
other medical examination by a 
doctor, it is like a case of typhoid or 
pneumonia and no other examination 
would help. Here history will play 
its part. But whether the history 
given by the girl is corroborated by 
some positive evidence or not, the 
doctor must consider other facts alsa 
Suppose, she says . that the person 
closed her mouth in order to stop her 
from crying, then the proof could be 
found by examining her mouth. But 
in a medical examination, there ia 
some history which may not be cor
rect. So, history must be taken by a 
doctor. Doctor is an independent wit
ness and his evidence is independent,

MR; CHAIRMAN: You said about
the corroboration. Perhaps the pre
sent draft Bill propose presumption 
under 111A. The law as it stands haa 
no such presumption in favour of 
prosecutrix. She has to prove every
thing including consent not beta* 
given. In that case, as a mafter of 
prudence, the trial judge will have 
to seek some sort of evidence of cor
roboration. No oral evidence will be 
available. Only circumstantial evi
dence will be there. To satisfy the 
conscience of the trial judge, this 
corroboration is necessary. But here 
is a case where presumption is given, 
then the question of corroboration 
does not arise and the testimony of 
the victim will have to be accepted. 
In respect of sexual intercourse proof 
is concerned, that ia to be proved but 
in the case of consent or no consent 
what have you tot to aay?
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DR. J. M. SHARMA: As regards

presumption of 'consent* or no con
sent as suggested under Section 111 A, 
there are a few authoritative posi
tions like the jailor, the Superinten
dent of the hostel, etc. Their posi
tion is such an authoritative position 
that there is always a tinge of poten
tial nuisance. If the inmate of the 
jail does not submit to the jailor, she 
will be given a severe punishmenlln 
such cases, if the matter of sexual 
Intercourse is proved, the presump
tion should automatically be drawn 
though she was a consenting party. 
She consented because of force of 
circumstances. Here I want to say 
that if a lady has reported that the 
jailor has asked her to submit her
self before him for sexual intercourse 
and she was ravished by him, the pre
sumption need not be called in the 
fcourt. The presumption should be 
drawn that she was a non-consenting 
party.

MR. CHAIRMAN: In such circum
stances will people not say that there 
will not a fair trial?

DR* J. M. SHARMA: In this case, 
the presence of the human sperma
tozoa is the most important factor 
and the person will not leave the task 
undone. If the doctor gives a posi
tive report, it will be a corroborative 
. statement which will be supporting 
the complainant’s view. Here he can 
only say that she has consented. But 
that consent should be taken as con
sent under duress.

MR, CHAIRMAN: In another case
where a lady is put under constant 
fear either of death or of injury or 
attack on her reputation, there is a 
possibility of submitting herself as a 
passive person. In that case, there 
will not be any abrasions or external 
violence. There this presumption 
would not help because it is altogether 
a different category of case. What is 
your medical evidence to prove that 
there was no consent given by the 
lady under such circumstances?

DR. J. M. SHARMA: Medical evi
dence is a part of the whole chain. 
It is not a whole proof. In case thera 
has been a sexual intercourse, the 
person’s spermatozoa will be there. 
It is for the prosecution to prove that 
this act has been done by the accused 
by threatening the victim.

MR. CHAIRMAN: What is the
proof as medical evidence?

DR. J. M. SHARMA: I will only
say that sexual intercourse has been 
accomplished. I will not say that the 
force has been used. It is for the 
prosecution to prove that.

In Section 376 sub-clauses A to E 
have been kept where the word ‘rape* 
has been used. If any sexual act by 
these persons whether it was done 
with or without consent, is to be 
treated as without consent, then thiu 
Section becomes useless. If it is 
accepted, then .the word ‘rape’ should 
be removed. The word should be only 
'feexual intercourse’. This has to be 
taken as rape. These persons have 
been given only five years imprison
ment whereas the ordinary persons 
have been given seven years imprison, 
ment. These persons should be given 
at least 10 years imprisonment. If 
the word 'rape* is removed and it Is 
substituted by the word 'sexual inter
course’, then automatically these per
sons will get severe punishment.

PROF. S. D. SHARMA: There is
some truth in the theory that rape is 
a natural product of social systems 
rather than a manifestation of indi
vidual pathology. In suport of this,
I will give examples of some countries 
where punishment for rape is very 
severe but even then the incidence of 
rape is very high in those countries. 
For example in U.S.A. the punish
ment for rape is severer than in U.K. 
Even then the total rape cases in 
England are less than the rape cases 
in the city of Detroit In that city 
every year rapes committed are monte
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that the rapes reported from the
whale of England.

The second point is that quite a 
good number of cases are not report
ed. Victims may feel compromised 
or embarrassed, dis-inclined to be
come involved in investigatory pro
ceedings or reluctant to appear in 
court and face the prospect of hostile 
cross-examination. It is estimated
that—out of 20 rapes only one case
is reported. 19 cases are not reported. 
Among those which are reported,
there are various factors. Circum
stances were such that the man was 
caught in the wrong circumstances 
or the woman was in a different mood. 
All those things are to be con
sidered.

From one view point the man 
charged with rape seems little diffe
rent from the average man, save that, 

efforts to satisfy the desires and 
^ ' fantasies shared by many males, he 

has acted impulsively or over enthu
siastically and had the bad luck to 
encounter a woman who decided to 
report him. The late Dr. Kinsey is 
said to have commented that
the difference between a good
time and a rape often largely depends 
upon whether the girl's parents hap
pened to be awake when she returned 
home. Rapes are often ambiguous 
affairs.

The theory is true that rape is 
. natural product of social systems 

rather than a manifestation of indivi
dual pathology. It appears that a
substantial proportion of rapes occur 
in the context of ordinary relation
ship between normal man and woman. 
The offenders are mostly young and 
working class and their victims are 
likely to be the same, coming from 
the same neighbourhood and ethnic 
group.

Tlie group rapes, perpetftated as 
masculinity proving rituals by some 
young gangs or occasionally in more 
respectable settings, demonstrate the

relative case with which, under appro
priate circumstances, even in civilian 
life, young males can be led to parti
cipate in sexual assaults. Usually 
group rapes are deliberate and pre
meditated.

Broadly there are three types of 
sexual aggressors:

(a) The first consisted of Statis* 
tically normal individuals who 
simply misjudged the situation.

(b) The second is the socio-pathic 
or criminal group. These are crimi
nally inclined men who take what 
they want, whether money, mate
rial or women and their sax offences 
are by-products of their general 
criminality.

(c) The third group includes 
persons—rapists in conflict because 
they fail to come up to their own 
image of masculinity and whose 
crimes result from an irrational 
effort to deny the existence of 
homo-sexual urges or from deep 
seated hatred focussed particularly 
on women. They are true misogy
nists who expressed their hostility 
to women by overpowering, devalu
ing and dirtying their victims.

There was a question how to prove 
criteria of rape? Suppose man la 
alcoholic and he does something
under that influence, we may not be 
able to collect blood samples at that 
time. I may tell this from the his
tory of the accused. We can know 
this from some objective testa to 
prove a person alcoholic. There are 
other methods which scientists have 
developed, to prove a person alcoho- 
lie and also to detect the presence of 
semen etc. may not be semen, etc.

MB. CHAIRMAN: M per eent of 
alcohol is absorbed in the body and 
10 per eent passed eat

In some eaaeg email quantity ef 
alcohol Is consumed. They have bo  
eox̂ tzol on them. But they behave in
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cudi a way as if they have control. 
jWhat have you to say so far as psy
chology is concerned?

PROF. S. D. SHARMA: It is true,
Chat two persons may behave diffe
rently after taking alcohol though the 
quantity and quality of alcohol may 
be the same. Some become vocal.
Some become inactive. One man
may behave in one way and another 
in a different way. It depends upon 
the interaction of alcohol and his 
personality.

I would like to add a point about 
consent. I feel it should be replaced 
by the words “informed consent” 
which is more than consent. In in
formed consent only consequences are 
explained to her. For example in 
the area of Medical Practice it is for 
the doctor to prove who gave drugs 
that those drugs will have such con
sequences.

MR. CHAIRMAN: Even silent con
sent is also there.

PROF, S. D. SHARMA: That is not 
informed consent. It should be no 
consent. It should not be taken into 
consideration.

SHRI P. VENKATASUBBAIAH: 
It is a half consent. There was a 
point that a girl of 16 years of age 
cannot give consent. And hence, the 
rape may be classified into two cate
gories.

MR. CHAIRMAN: The consent
comes only after sixteen years of age.

PROF. S. D. SHARMA: We can
classify this offence in two catego
ries—statutory and non-statutory. 
The rape committed on a girl Who is 
below sixteen years of age should 
come under statutory category. St 
some sort of classification is made, we 
would be able to solve this problem.

lyfft CHAIRMAN: That has been
explained already.

PROF. S. D. SHARMA: There
should be some provision in the pro
posed legislation by which no one 
ahould ask about one’s past sexual 
experience. The objection should be 
to prove whether this particular crime 
was committed on a woman or not 
even by the investigated people. 
There may be some external marks.

SHRI P. VENKATASUBBAIAH: 
There may be exceptions also.

MR. CHAIRMAN: What is your
suggestion?

PROF. S. D. SHARMA: Wbten we
are making a special provision, I am 
wondering whether it is possible for 
us to make some suggestions regard
ing the criminal procedure and time 
factor. The more the delay the more 
is going to be the agony the mental 
torture, to the person who is a victim. 
All these cases should be expedited 
and somehow or other they should 
not prolong. That aspect of time fac
tor should be taken into considera
tion.

There are some objective criteria 
regarding the credibility of the victim 
whether the act committed by him is 
right or wrong. That should also be 
taken into consideration. Some sort 
of provision should be there.

SHRI P. VENKATASUBBAIAH: 
Even if the girl is below sixteen years 
of age, the judge is bound to test the 
veracity of her statement to see 
whether she understands this act as 
good or bad.

PROF. S. D. SHARMA: What we
attempt to do is not done here.

MR. CHAIRMAN: Exercising of
the power is altogether quite a diffe
rent thing. There is a existing legal 
provision. .

SHRIMATI GEETA MUKHERJEE: 
We have come across cases of rapey
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Due to one reason or the other, the 
medical evidence was not taken on 
time. This poses a big problem. He 
was giving his opinion as a Principal 
and not as a witness 1 believed. Only 
circumstantial evidence should be 
taken into consideration in such cases. 
I want to know whether a directive 
could be given to the presiding officer 
if there could be any codification on 
this.

DR. J. M. SHARMA: According
to me, it should be incorporated in 
the Presumption Clause.

SHRI QAZI SALEEM: Uptil now 
we had been discussing only the legal 
aspect of it. U you can understand 
Hindustani, I can speak in Hindi.
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Jf i **zt-«tw«* «n**rt «n *nrwf* 
*r v< mm % i w *rt»r aft
<T*T Vf wr» T<gt $ t r  v *  wift |
oh^f?PTHitt *ftRwWfvr*rnr 
fa n  wjh (  fw teq  % zmfa I
9T ff  «ra irftar ftart (

*  at v%er % <rt»r vfr t t  v t  ^wt 
f , ftra vt frr *r vf% $ i ?n  %
* v  v w t t s t  v r  % *  *r  $ ,
w  % «rar*r ^  *ftn art
iK ta wnwt $ w% cr#d< | iit wrer 

^  =T̂ f TOT *Tffr wfoT f&
ifrfwlBr trwt ft arnrt |  fv w «rt t«t 
w^t | i * *  *tar v*rft | nt 
w t  w t  vt <tmtw vrat | <fk «  
*wfV «f |  fv ffrvrtmufuwfl

y *lf %*%*** *'£<Vi4 TOT TT l̂ft | |

'!• wtwt r̂* vwjw tpĵ st ft?t t«
m  t j v  f v w  v r  $«rr (fr w r r
|  3 ^  *r v t  fv «iT  3fw r
$ i ^ v w m w rfsa p r^ n ip q ra rn tf
’i’r fv a r t  v i  ^ w n r  v r f r  ^  i

Suddenly, in her weak and psycologi* 
cal moment, she might have agreed 
for a sexual intercourse.

art %ef»TTfor |  xftx
afr *  *m M tr c
%£f»rcfar f r  arrcit |  i flr 5 ?  a r r w
^ r r  jr fa  w t  qnr vr trv f t  m\
^rr * t^  vr t*v f t  ?rrct « 
f t v ’TT ^ t | * r r  « m » w m  % sfirttar
% fftfT *  S %*T ^T|?t $ I

I shall narrate one incidence. A boy 
was studying in some college. He 
had got some urge. He used to meet 
a girl and kiss her. Suddenly, he 
had the sexual urge which involved 
him in the sexual intercourse with 
that girL
f t  f n r w  K I T  » J V < T  V T  f  «frc fT r ft  
anr % firfVw H w tf <f i m rr 
firfhrtr fw r f»r v ^ t f ,  at
anr % fir fw M  vt f*r % 
f t  %  w v K e tfrar « w « r  fHf u fir  
t;%  KTvirKttar <?«rr f t  vv !r (  fipiiir 
* r f  f w r  « it  « v « t  |  i w t
T O T  ^  V T  W 'l  W W K  V t  T tV ^ T
wrf^ f  ? f*r (  fv  «irftvr
if % HVTf% jf tr fl'TTTB’ WTT5T
|  frotfv «rft i t  ?wt to i 1 1 *rr 

«if | fv  «w»r-«nn * if«R t ir 
f l j9 r «  % * n t n f r  V r  fr vr
n  %  f?r^ i v  ^ t  <nrr f t  ?

PROF. S. D. SHARMA: Sir, the
main objective of classifying the same 
i« that the punishment depends upon 
the personality of the person and the 
nature of the crime and the aim should 
be to correct them. In our old
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approach, we did not know, about the 
human aspect of the problem. Now, 
we art aware of this.

For example, U> say that every 
institution has a bad man is not true 
because if there are bad persons who 
are holding the position in such insti
tutions, they should be treated more 
severely. The persons occupying high 
position who are responsible commit 
this kind of crime, misusing their 
authority, they should be punished 
and dealt with more severely. If we 
take this point in view we can solve 
this problem.

SHEI AMARPROSAD CHAKRA- , 
BORTY: Is it proper to alter the
whole conception of our jurisprudence 
and change the rule and say that 
every man is innocent unless he is 
proved otherwise in so far as this 
crime is concerned?

PROF. S. D. SHARMA: The crimes 
are increasing. There is enough evi
dence in support of this. One of the 
important reasons is that there is 
industrialisation in many parts of the 
country. Persons go from rural area 
to urban area. iA person comes from 
a village to a metropolitan city like 
Bombay, Calcutta, Delhi, Madras etc. 
thinks that nobody knows him if he 
commits a crime. If a man is living 
in area ‘A* and he goes to area *B’ 
and commits crime because he has got 
some status in his own native place 
and he is afraid of committing crime 
in his own place. Take for example, 
Mafia gang. In the place where they 
live, that is, their residential area, 
they have a status but outside that 
area he is a bad man. The crimes 
are increasing because of the rapid 
disintegration of the family and rapid 
industrialisation and urbanisation.

MR CHAIRMAN: Will it not help 
if more publicity is given for this 
kind *t  crime?

PROF. S. D. SHARMA: It will not 
help. Publicity acts as a kind of sug
gestion and many persons may take 
clues from such publicity.

fW ta : #  W*? 3ft %
wra.fWrfr f  fa w r *iq if 

KS vr?f *?t <n w m  fam  $ fa  t o  
| %?rt nfa'i if aft

s s  % icnpT | ^  * t ^ ff 
tot | ?

PROF. S. D. SHARMA: It is more-
in the urban areas than in the rural 
areas. I c£n say authoritatively that 
as far as Goa is concerned, we have 
done a detailed survey.

SHRI AMARPROSAD CHAKRA
BORTY: It is found that there are
some cases of this kind and because 
of the agitation of the woman organi
sations and also the press, the crime 
has come down. Do you recommend 
the publication of such crime or not?

PROF. S. D, SHARMA: There
should be discretion in the matter of 
publication of such cases. One should 
not make a man hero from such 
publicity.

SHRI BAPUSAHEB PARULEKAR: 
You said that the evidence has to be 
taken into consideration and it is not 
necessary that there should be any 
positive medical evidence. Then you 
said that a statutory provision should 
be made to enable the presiding 
judge to give a positive deci
sion in spite of the negative opinion 
given by the doctor.

DR. J. M. SHARMA: I said that
the absence of a positive opinion of 
the medical evidence should, not be 
taken for granted.

SHRI BAPUSAHEB PARULEKAR: 
Kindly take into consideration the 
evitenee given by your brother ex*



pert He says that even the previous 
character of the victim is not rele
vant. And youQ went to this extant 
that if the lady makes a statement 
before the court, that should be 
accepted.

DR. J. M. SHARMA; If the Jailor 
has done that act, then the police 
should find out some other circum
stantial evidence.

SHRI BAPUSAHEB PARULEKAR: 
Is it a fact that after the age of 60 
even if there is no sexual intercourse, 
because of certain mental disability 
the woman comes to the conclusion 
that she has been raped.

DR. J. M. SHARMA: It is called
delusion. She cays that she has seen 
her husband's impression, which is 
absolutely false. But that IS not the 
single proof. She has to prove other 
evidence also.

V ' jit# M in  frnrt intram :
em rf %  q t

jf jt?  *? r n u  fur v f  
f t f r  |  aft f v  t j w p f a  q f t efiraftai v r t  
|  tflrt *irftvT itir if UTftq̂ r 
vn*%w frt^Tfi>iliift»r^jrvTT 

iTpKftjnr vr% |  i <f 
'T p p rr g  f a  v f r m f  *r*ra i f  w r  
TO fffrn : Ot T$t $ jt t

Tit | ?

^ nrq 3r wj* wrfr qwctfwwi
w  itn  fiftir tft f  i

HIW if £TW«|
(flwct ift* w  % *TPT HT*r VT?t 
iftmpft ot w i f t  «*»ppi to ^ r  
V* 5TT*T̂ TW VT fv*T |  ?

PROF. S. D. SHARMA: Sometimes 
in the family oedipus complex is 
developed and if it is not resolved, 
it can lead to sexual abrasions. These 
cases are not very common but they 
do uceur. Even though they are not

committing the crime, yet at the sub~ 
conscious level, they feel guilty. Such 
cases are quite high but because of 
social customs and other inhibitions 
they do not give expression to such 
things.

I do not have much experience with 
the tribal population. But there the 
sexual promiscuity is large and the 
society is not willing to accept that. 
In some tribal areas, to have sexual 
relationship before marriage is quite 
common, but after marriage it is not 
permitted. These things are very 
much prevalent in the Indian situa
tion also.

*to fatal y n ft  m m  :
vfif vt *mwr (  fv  m  n wt jt? 
v |t  fv «T#r<rcr *famr#r nirfrvT aftr 
fcr if f t  fR-Tft j f r r a  ir Kfr

 ̂ fftft ff itVt jftroiT wtfaemjir ir 
Ĥ fCTTvirflr ptv vf r̂wi trfarfaftsr 

vfr ?ft *r?frfinffrv *vnfr % 
to t t t  «rc ?r wsft
VT f lw m  fVJTT $  ?
PROP. S. D. SHARMA: Culture

plays a very important role in guid
ing our behaviour. I would give a 
very simple example of a spider who 
is not in the cobweb. Cobweb is like 
culture. Culture or cobweb reduces 
our mobility. When he personally 
comes out of the cobweb or culture, 
he is exposed to more dangers. He 
would in these circumstances commit 
those things which he would not com
mit in his own culture. Thi* part 1* 
very much true. One goes in one 
direction and the other goes in a diffe
rent direction. -

SHRI S. W. DHABE: If physically 
handicapped say blind women are 
raped, what should be the punishment 
in that case?

DR. U. D. SHARMA: If offence is
committed against such helpless per
sons, punishment should be deterrent.

SHRI S. W. DHABE: Gang rape
are pre-meditated. Can they be put
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in different category and should they 
be given harsher punishment?

DR. U. D. SHARMA: I leave it to
the wisdom of Parliament to see that 
the punishment could be for life.

SHRI S. W. DHABE: Please see
page 3—top. “Wife not being 15 years 
of age”. '

DR. J. M. SHARMA: If that is
raised to 18, it will have to come like 
that.

SHRI S. W. DHABE: You have
suggested many things about the pre
vention of crime. But what a"bout 
rehabilitation of the victim?

PROF. S. D. SHARMA: It all
depends upon the acceptance of the 
society.

% 3TK5* Tisfr 5TR It
faim r stct ^  % fan

rrif <xx% rriigzi ir 5W  % if
wrttfw i w i r t  I

3 » r f ^ T  % if
it ’PH,^t<t ^  1 f̂t5rt v t  *tnr^

f t  & ir
i w  ^  w n  it f<r

*  % rrm jt?*t ' i p v  jf t*
v?rc <tk  *rr? *r j h t  * * s t n s  f w r
WHTT |

% ffpi »̂T5tT %
wr? t m  fw*ro?r ^ f t  I  ft?
% m  tq ftor *pu ?fr <r% t o  if
t o t  5W  *< n r e t *rrfTT srnpiT i n f  
<rt *f**sfr w  ?> *nprr ft? «rtr<T % 
sr«r S w g ss ?5£Ti?ttf f w t  mrr $ 
%ftx % sm rsr Ttaflf % fa n  f"3̂

'trn < jw f s p tp it  * r ^ t ,
ift  *  ^ R *r r  *r?<rr g f *  «t t

f*ra T ? fr*T f? 3 T iT f

fron wtbt fc, «it »ft tot « f? * t f
srfinr* w * f  f t  JiTer 1 1 

*f?w s ?rt̂ T itt JT$r ?

PROF. S. D. SHARMA: He has
raised a very fundamental question 
which has not been raised by any
body. To say that they cannot take 
initiative is not true. Some studies 
on the psychology of women revealed 
that they may take as much initia
tive as man. They are part and par
cel of the whole system. They may 
be as active as a man and in those 
cases we may have to protect man.

jforaft fiiemft w g#ft: Jf
it* smr stfht *rnpft f  i vt sfr 
*r? f iw  t ,  3 7 5 ( 6) $  'snrnft 
sfsntor' ift vtct | 1 ir

iw ti, f t t  *fafr w fr
s r d  * r t  f i m  wr f c r  s ttit, jft
^rr tr̂  f  fa

t  1 vr»? wtt
n x m  ^  ftr f̂cTT | ftfffa finr 
T 5 T T W T ? f t ^ l r ^ T V T ^ r %  cTT5
^  »  f gg <ftr£ w  frf̂ r tftr ?rr 

^ffaT ^rnr^rt *r f^ r  n̂rT̂ n i

DR. U. D. SHARMA: iqjtj

q? ^ j?? s t t  w*m % rftr
^  *T5? TipTT ^rt^T I *

I think counsels of both the parties 
will apply their mind and they will 
quote so many rulings.

«ft*rrft fa m ft  t  %
q f  3t h ^ t srr^ifr ^  f v  t o t  wnr ^
?mr tt <Ts*T*Tf» ftnn | f«p ^rfriTTt^t
|, t^Tfr | wfflf
w* ^ift | ,  1$ ?it? ^ t  ^ t

TOT^T ft?ft I  ? U5rmT
%p?rt w?f! ir anjr t̂rfli<n ^ , 4wtiri 
tftt n i p t  t t  w r  t o  I ,  q f t
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fftft *wrrr wirrsx
«tt *vm ffeft$ *ft «it fr* tfro |

* tfh:3n%'TTHsrtttf%fa£r*| 
t»irnr?rawt <pt afar* fasrr tfc f ?

PROF. S. D. SHARMA: Prom the
study made about the criminal be
haviour, it is not true to say that only 
the poor commit the crimes. T can 
say that among the poor persons 
below fourteen years of age, the crime 
rate was very less.

SHRI P. VENKATASUBBAIAH: 
She is not wanting to know about the 
crime rate. What the'‘lion. Member 
wants to kndw is this. Is it due to 
the helplessness because of poverty 
of women, the crime rate is more?

PROF. S. D. SHARMX: I can only 
say that the crime rate is more among 

middle-class.

MR. CHAIRMAN: The question is
very simple. Some ladies are work
ing under landlords or zamindars. 
They have dominance over them. 
Because of poverty, there is a likeli
hood of the landlords, the rich people, 
taking advantage of their poverty. In 
such cases, there may be a chance for 
committing rape on the ladies by 
them. What is your experience here? 
Are such cases more or less? If it is 
more, can you suggest any measures 
to avoid this?

P  ~
PROF. S. D. SHARMA: Among

those who are in that situation, the 
crime rate is very high. To be pre
cise, in Goa, there is a system for 
adoption of the illegitimate children 
in some communities. When the girls 
grow old or when they mature in 
age, the sexual enjoyment Is so high 
that it is more a rule than an excep
tion.

ir
^  $ *fh: qp

«nc *t-*t foif <nr me*

fores ftm, i f  fanfi % 
ir v t o Yt f tm  (  i *  ^  a rm r 

'rrstfr f  fa  irt»vsar irnftr

Vt 1* U* fa *  falTT *T fa
TO»rfl55fT%mw wrnaftjf 

fur $ ? <wr Ŝtf wtw irtft 
wrf | ? vW  iron fcm
•fifu* fa  vt’t fatft qr

5T w*rf wk ttrtw Jr urn: 
fin t, wt wrorft vt

99IT I JrtlT $ >ft f*)HI TOIT
vr **rr*T $, t* f *

% srerc | i ta i
wptt *r^r | $ trfrcr
mm amft 11 S stkt ti

*ft *t¥ t , fa s  Inrs srfrr 
5t fa H Jrfiprr Tt wmrit 
f t  1 1

DR. J. m . SHARMA: My subtnia-
aion here is that the medical exami
nation, in rape case where th* piece 
of evidence is likely to be destroyed 
with the passage of time, should be 
don  ̂ at the district headquarters 
level. Again I want to gay thia. i 
have already brought thif out in writ
ing. I could not be ready earlier. 
These examinations should not be 
made by anybody and everybody. 
That should be done by a trained 
medical officer who has been trained 
ia forensic medicine and who has got 
the experience and who ha* been 
given training in dealing with such 
cases. Once there is a delay of one 
or two daya, it may be harmful to the 
accused.

I may say here that spermatoza 
and semen can be seen alive in the 
vagina for four or five days. If an 
injury- is there, it will not healed. So, 
in tĥ se four or five days, nothing
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much is going to be lost. If a trained 
medical officer examines the person 
concerned that will be better.

MR. CHAIRMAN: In1 case they dis
appear, what concrete suggestions you 
have to say that the sexual intercourse 
ha* been done? This is what the 
madam wants to know from you.

DR. J. M. SHARMA; You may say 
that the evidence will be lost but I 
•ay it will not be lost.

MR. CHAIRMAN: Now, the Minis
ter will put his question.

SHRj P. VENKATASUBBAIAH: 
Again I will have to obey the order 
of the Chairman. I am only putting 
my question* to Dr. Sharma. Dr. 
Sharma, you started by saying that 
we will have! to presume that even 
when rape takes place, the medical 
examination of victim is not forth
coming. You also said that there 
would, be hundred and one circums
tantial evidences which can be taken 
care of- But the character of the vic
tim need not be taken into account.

Wham the medical finding comes, 
then the statement made by the vic
tim must be given due weight. This 
is what you were trying to tell us; if 
I am wrong, please correct me.

DR. J. M. SHARMA: What I said
was that if the victim comes for medi
cal examination, her history is com
pared and if the history ia confirmed 
by the circumstantial evidence, even? 
when the medical opinion is negative 
and, the circumstantial evidence ia 
positive, the medical opinion should 
be taken.

SHRj P. VENKATASUBBAIAH: 
We take into account the presump
tion and are not going to take into 
account the PPSt’ history.

DR. J. M. SHARMA; If the medi
cal opinion is not able to support us 
positively, then, their W  may be 
V *1. T&s ** what 1

Let me clarify it again. If the 
medical opinion is ‘no’ but if the cir
cumstantial evidence says *yes\ then* * 
m y ‘no’ should be ignored.

SHRj P. VENKATASUBBAIAH:
What should I conclude by this?

DR. J. M. SHARMA: Many a time,
a leading witness can tell that the cir
cumstantial evidence is so strong that 
they never tell a lie. Hence the judge 
has to take it.

SHRi P. VENKATASUBBAIAH:
What you $ay is quite contradictory.

DR. J. M. SHARMA: If the medical 
opinion says ‘nor but, if the circums
tantial evidence is strong and says 
‘yes’, then the medical opinion could 
be ignored. That is what I say.

SHRi P. VENKATASUBBAIAH:
About the human behaviour you have 
made a study. You know our judicial 
system is mainly based on British ' 
jurisprudence and every act is accord
ing to the jurisprudence of the Indian 
Criminal Code and everything. The 
society is fast developing. In the 
Indian society there are several expo
sures and Western influence and all 
that. Have you made any study based 
on the changing circumstances? I 
want to know whether you feel that 
a time has come that the jurispru

dence now prevalent in this country 
should require a thorough change 01 
not. What is your opinion?

PROF. S. D. SHARMA; Then the 
question is so far as the judicial < 
system is concerned is: should we
frame law under the presumption that 
everybody is honest or everybody is 
dishonest? In any Government there 
are some old laws which were based 
on the gystem that everybody was tel
ling the truth till it was proved other
wise. ft you take the French Police 
System, you will And it is different 
from the British Police System. It is 
not consistent.

MR. CHAIRMAN; Thank you very 
much. y

(The witnesses then withdrew)
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IV. Young Women’s Christian Asso

ciation, Bangalore 
Spokesman:
Shrimati E. V. Mathew

[The witness was called in and she 
took her teat].

MR CHAIRMAN: Before we pro- 
coed, may j  draw your attention to 
Direction 08 of th* Direction* by the 
Speaker which reads a* follow*

"58. Where witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it clear to 
the witnesses that their evidence 
shall be treated as public and is lia
ble to be published, unless they spe
cifically desire that all or any part 
of the evidence given by them is to 
be treated as confidential. It shall, 
however, be explained to the wit
nesses that even though they might 
desire their evidence t0 be treated 

f as confidential such evidence is 
liable to be made available to the

i Members of Parliament.’’

You may now tell us the important 
points which you may like to add in 
regard to the draft Bill.

■' SHRIMATI E. V. MATHEW; Gene
rally speaking, from the women’s 
point ctf view j  feel that some of the 
provision  ̂ given in this Amendment 
Bill protect the interests of women'. 
But there are certain amendments 
which will definitely, in my opinion, 
go against the interests of women.

There is a provision that women 
shall not be arrested after Sun set and 
before Sun rise. We would like to 
add here that the arrested women 
should be interrogated only at her 
residence and she should not be taken 
to the Police Station jor interrogation. 
Cases relating to rape and sexual 
offences should be dealt with only in 
camera. Moreover, if the accused in 
a powerful position; belongs to the 
higher section of the society, he can 
definitely weild authority and in
fluence. in that case, the interests of 

victims would not be safeguarded.

Unless it id expressly requested by the 
victim, t ^  proceeding should be held 
in camera, otherwise not. The present 
provision should be deleted, according 
to me.

Then* during the interrogation by 
the Police she should be allowed to 
have a male relative or a friend or a 
representative of a Women's Social 
Organisation. Once a woman is  
arrested, she should not be detained 
in a Police Station, but she should 
be kept in a women’s detention cen
tre or Women’s Home. Moreover, if 
the Police refuse to record a com
plaint made by a woman of a rape 
victim, it should be considered as a 
cognisable offence. Many cases which 
have been* reported to the Police go 
unrecorded by the Police.

In a case of rape, when the victim 
is required to be examined by a medi 
cal practitioner, she should be allowed 
to have a doctor of her own choice 
for conducting medical examination 
on her. The medical report should be 
submitted without any delay to the 
concerned authority.

The onus of providing proof must 
be on the accused. But this should 
be extended to more cases, for exam
ple in the case of land disputes. The 
onus of proof should be on the part 
Of the accused that the offence has not 
been committed. It should not only 
be in the case of custodial rape, but 
it should be extended to other cases 
like land disputes, employer-em- 
ployee disputes, etc.

SHRIMATI E V. MATHEW; Re
garding rape cases not allowing to be 
published and also not to reveil ~the 
identity of the accused, I am definite
ly against this provision. We fa*1 
that this will be misused in the inter
est of the accused. It will 4bo UUrb 
the right of the press and the women 
organisations. Die press and social 
organisations should be peraiittei to 
publish such cases.

MR. CHAIRMAN: Thank you.
(The witness then withdrew)
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V—Sri C. Ayyangar, Bangalore.

[The witness was called and he 
took hie seat.]

MR, CHAIRMAN: Before we pro
ceed, may I draw your attention to 
Direction 58 of the Directions by the 
Speaker which reads as follows:
m

“58. Where witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it clear to 
the witness that their evidence shall 

be treated as public and is liable to 
be published, unless they specifibally 
desire that all or any part of the '  
evidence given by them is to be 
treated as confidential. It shall how
ever, be explained to the witnesses 
that even though they might desire 
their evidence to be treated as con
fidential such evidience is liable to 
be made available to the Members 
of Parliament.’’
, What do you want to say on this 
BUI?

SRI C. AYYANGAR: I thank the 
Chairman of this hon. Committee for 
having extended to me the opportu
nity of appearing before this august 
Committee. The object of this Sill Is 
limited to sex offences only. I feel 
the foUowing points should be taken 
into consideration.

The rehabiUtation of the .victim* to 
their full mental, physical and moral 
composure should be there.

The penalty of this issue rests not 
only on the culprits an<| abettors but 
also on society and Government.

Theire should b® effective measures 
to check recurrence of such crimes.

Considering the seriousness of the 
subject on hand which covers the 
whole humanity and itg existence, it 
should be viewed in all its aspects 
even if it involves delving into the 
Directive Principles of the Constitu
tion and further re-modelling the 
Constitution itself.

I am submitting *  general state
ment in connection with the BUI as 
one of the worst victims of this 
offence in its conspired form and has 
endured the after-effects for 35 years. 
That speaks for itself.

I have made an exhaustive study 
of the world psychology also and have 
a good knowledge of the present 
development of science and its limita
tions.

On this Bill I have already sub
mitted a memorandum.

MR. CHAIRMAN: TOank you.
(The witness then withdrew)

The Committee then adjourned.
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I. Government of Tamil Nadu, 

Madrru.
Spokesman: 

j rag IpOfcfMUR;
■ 1. Shri Herbet Chelliah.

2. Shri John Joseph, Deputy Secre
tary Home Department.

(Th* witnesses were called ffTanS 
ttoey toofc their teals)

MR. CHAIRMAN; Before 
ceed; may I draw your attention fo 
Direction 58 of the Directions By the 
Speaker which reads as idtttffis:

“58. Where witnesses ignear be
fore a Committee to give frfdetioe, 
the Chairman shall make it clea&io 

i the witnesses that flttSr evidence 
34 shall be treated as piifficr^SRTls 
to liable to be published, uffRSs th9y 
hayspeciftcally desire that all or any 

^av?*rt of the evidence given by them 
?nerfs to be treated as confidential. It 

1 shall however, be explained to the 
f  witnesses that even though they 

might desire their evidence to be 
treated as confidential such evidence 
is liable to be made available to the 
Members of ParliamertfT*' '

Why are your Secretaries not com
ing? In all the States Se&retgfles, 
like Home Secretaries, and Eaw Sec
retaries have been appearing before 
the Committee.

SHRI A. JOHN JOSEPH: Yes, Sir.
„ MR. CHAIRMAN; Have you gone 
through the Draft Bill? Please en
lighten us with your views.

SHRI HERBET CHELLIAH; It 
proposes <in camera trial’ for rape 
cases and ban on publlsElng any 
material likely to identify the vic
tims. It has widened the consent 
which was not in existence before. 
It has shifted the onus of proof in 
respect of custodial rape.

The rape proceedings shdOB be in 
camera. Tamilnadu Government has
3027 LS—21.

been Muon* puoKc tnet Horn this 
Government favour* the prn$&riTtlul 
•II these proceedings should be in 
camera.

Another new proposal 1 g also there
i.e. publication of any material which 
la likely to identify the victim should 
be restricted. In our State, there a n  
some Tamil dailies which make capi
tal out of such publication. Tb*y 
propagate the offences* committed 
particularly in some village. Some 
cheap Tamil dailies publish the news 
items in Headlines that so and so of 
village, so and so, aged so and so has 
been "raped. It gives wide publicity 
throughout the State. We, therefore, 
welcome the introduction oftK b as
pect in the Bill, viz,, Now the publi
shers and printers should be punish
ed.

We have got some instances te 
quote which I shall do later.

The consent is very important legal 
aspect of the matter. In the present 
law, as it stands, the onus is on the 
prosecutrix ije. the victim has to prove 
that it was done without her consent.

Now. the Bill envisages tKat the 
burden is shifted to poflWmetC that 
is from the constables ancTTBe other 
police officers. It is for him to prove 
that the act wag done wlttT her con
sent. Government also welcomes the 
proposed amendment © ft the onus 
should shift on the policeman to 
prove that the sexual intercourse was 
done with her consent.

MR. CHAIRMAN: What i* your
justification to maintain that? You 
must say that.

SHRI HERBET CHELLIAH: Sec. 
375 (2) says that ^Whoever—(a) 
being a police officer oomiflHi ffffT in 
the local area to which he is appoint
ed, or in any police station wliefhef 
or not situated in such local affca»—w 
Now, with regard to t** peOeemen, I
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say that the punishment should be 
stringent because they a^e^a disci* 
plined force and they should not mis
behave. Also I would lay stress not 
only on the police officers but also on 
those working in hospitals. Clause 
(d) says:

“being concerned with the 
management or being ofTThe staff 
of a hospital, commits rape on a 
woman who is receiving trealmetil 
in that hospital; . . . ”

So, I am mixing both the categories 
of officers, that is, medical officers as 
well as the policemen. In~our StaFe, 
wo have picked out five instances of 
police constables committing rape and 
one instance of a metrical officer’s 
committing rape.

MR. CHAIRMAN: What is your
inference by that? Have y ou a n y
concrete proposals?

SHRI S. W. DHABE: 
the result of those cases.

MR. CHAIRMAN: He will tell later. 
Let him first say what he wants to
say. •

SHRI HERBET CHELLIAH;'~ Let 
me explain briefly. Now, we are on 
the topic of consent. According to 
the provisions of the Bill, the onus 
phifts. It is for the accused, that is, 
for the suspect, to prove that the act 
was done with her consent.

MR. CHAIRMAN: You quote one
instance. Take the case of the police 
officer only—not both. You explain 
that case.

SHRI HERBET CHELLIAH; Take 
the case of Primary Health Centre. 
The offence usually takes place there. 
There we are propagating Bfrth con
trol and sterilisation also takes place. 
There the medical officer in-charge, 
under the pretext o f  giving treatmefit, 
undresses the girl and he touches her 
private part. In that pieces* she 
gives her consent. That is because

she is under the impression that she 
comes only for the particular treat
ment. This medical officer, taking 
advantage of her innocence, commits 
the sexual intercourse with her. One 
doctor has been charged—not in aa 
open court—and he had been dealt 
with departmentally. He was dis
missed from service.

MR. CHAIRMAN: No trteT took
place.

SHRI HERBET CHELLIAH; No 
trial took place.

MR. CHAIRMAN; Why?
SHRl HERBET CHEIjQAH: Imme

diately there was nothing Available.
In a trial case, the onus shifts on the 
prosecution to prove the offence.

MR. CHAIRMAN: That is a differ
ent matter. Why shoulcT sTie not file 
a complaint?

SHRI HERBET CHELLIAH: Th* t 
is a drawback. Particularly, flt , 
lages, they do not make a complai

SHRI P. VENKATASUBBAIAH: 
shall try to help you. Your argu
ment in the matter is that in the Pri
mary Health Centres, the village 
girls coming there for getting them
selves sterilised are given this impres
sion by the doctor tbat tHis is another 
method of sterilisation and, in that 
process, he commits that offence.

This is what you were trying to ex
plain to the Committee.

SHRI HERBET CHELLIAH; That 
is right.

SHRI P. VENKATASUBBAIAH: 
The doctor commits the offence on the 
pretext of his doing tKe sterilisation 
operation. He gives the impression 
that this is a particular treatment. In 
this connection, what the Chairman 
would like to know from you is this. 
You said that departmental action ha,d 
been taken against tbe doctor. How 
did it arise? Was there any com
plaint made subsequently by the vic
tim or anybody from that place? How 
would you ever come to know tfoat



this sort of a crime has t>een commit* 
ted by this particular doctor? You 
also said that a departmental enquiry 
was conducted against him.

SHRI HERBET CHELLIAH: There 
were lots of complain^ against that 
doctor not only by this paxtfMlSr vic
tim but from some one else also.

SHRI P. VENKATASUBBAIAH: 
You mean to say that on a general 
complaint you have taken departmen
tal action.

SHRI HERBET CHELLIAH; Only 
on allegation reported we liave taken 
action against the doctor for this mis. 
conduct.

SHRI P. VENKATASUBBAIAH: 
You took departmental action against 
him And a dismissal order was also 
served on him. They have made him 
to prepare to face an enquiry and you 
have given this punishment. You 
have not given a deterrent punish- 
Jnent to the officer for this offence.

SHRI HERBET CHELLIAH: No,
Sir. That is because there are so 
many .factors involved. Medical exa
mination is necessary for imposing 
the deterrent punishment to the ac
cused.

SHRI R. K. MHALGI: That means 
the doctor is in the habit of commit
ting such on offence but Government 
did not take a complaint against him. 
You made a departmental enquiry 
Ĵ nto this case.

SHRI HERBET CHELLIAH: That
came much later. For one year or so, 
there was no complaint.

MR. CHAIRMAN: Whaf is your
next point?

SHRI HERBET CHELLIAH: About 
constables we have some problems.

SHRI P. VENKATASUBBAIAH: 
You now tell how is the amendment 
goiAg to help you. F h t tell nj to

what extent this amendment will help 
you in all the five oases that you 
cited.

You take your time and tell us as 
to how this is going to help you to 
deal with such similar cases which 
may happen in future. There may^e 
a complaint or may not be. In such 
an event how is the amendment going 
to help you in awarding deterrent 
punishment to those officers.

SHRI HERBET CHKlXTXH; That 
is how I come before you with my 
suggestions.

In this case, the Government has 
suggested that the present Bill as 
such doeg not make any provision 
the investigation stage itself. There 
should be some sort of a provision f°r 
this. For the crime of this nature, a 
committee may be formed and, that 
committee may be constituted accord
ing to the rules. Thut Committee may 
help in getting the complaints regis
tered with the Police and also during 
investigation any Member of the Com
mittee can participate and help the 
Police Officer

MR. CHAIRMAN: An injury or
any act of crime is done only against 
the individual. Therefore those who 
are aggrived can make the complaint 
and not otherwise. The right is given 
to the party who have suffered due 
to the act and not otherwise. Sup
pose same injury has been inflicted on 
me, I have to take action and not any
body else. Now, in regard to investi
gation do you feel that there is any 
loopholes in so far as the laws are 
concerned in the Criminal Procedure 
Code or even in your Police Act?

SHRI HERBET CHELLIAH: I feel 
that the investigation should be hand, 
led by top police officer* not below 
the rank of Deputy Superintendent or 
Superintendent of Police in the dis
trict who should immediately take the 
case for investigation



MR. CHAIRMAN: My question is 
very simple. Do you find any loop
holes in the present laws pertaining 
to investigation and if so have you 
got any suggestions to make?

SHRI HERBET CHELLIAH: As far 
as investigation is concerned I have 
no remarks to make

SHRI P. VENKATASUBBAIAH: 
The Committee has not been aftfte to 
understand you. It will be better if 
you send a detailed note to the Com
mittee. i

SHRI HERBET CHELLIAH: Yes, 
Sir.

SHRI P. VENKATASUBBAIAH: 
What is your experience about the 
police officers? What were the circum
stances and what action did you take 
against them. Are you etill proceed
ing against them. What were the cir
cumstances that make you believe 
that his man abusing his authority, 
had committed rape?

SHRI A. JOHN JOSEPH: There 
was one reported case here. A police
man had found one young girl loiter
ing at the platform. He took her to 
his house. He gave her food, etc. 
While she was asleep he committed 
rape. Next morning that girl went 
to her sister and she complained to 
the police. That victim then disapper- 
ed for two or three months. The 
policeman was suspended. But the 
policeman was acquitted by the court. 
The Government went in for appeal 
but it was dismissed by 'the High 
Court.

MR. CHAIRMAN; What had hap
pened in other cases?

SHRI HERBET CHELLIAH: In one 
case a policeman waa charge-sheeted 
before the Chief Judicial Magistrate. 
But he was acquitted. The reason 
was that the main victim was abscon
ding and so, she could not be pro
duced before the court.

SHRI P. VENKATASUBBAIAH: 
What about other cases?

SHRI HERBET CHELLIAH. We 
took departmental action,

MR. CHAIRMAN i Why did you not 
proceed further against those officers?

SHRI HERBET CHELLIAH: The
victim girl was not available. The
complaint was registered and the in
vestigation was undertaken. But it 
was stalled because there was a 
parallel enquiry.

MR CHAIRMAN: Here the police 
officers have both the duties—investi
gation and submitting the charge- 
sheet. Was there submission of 
chargesheet and trial also? If there 
was no trial, what was the report of 
the investigating officer? Our hon. 
Minister has advised you to give a 
detailed note. You also quote the 
cases and what action was taken in 
those cases.

■(
SHRI HERBET CHELLIAH: Yes. '

SHRI AMARPROSAD CHAKRA
BORTY: Section 327 is here. It gives 
powers to the court where an ’appli
cation can be given to the Magistrate 
to hold the proceedings in camera. 
Why do you want this. discretion to 
be turned into legal compulsion?

SHRI A. JOHN JOSEPH: If it is
mandatory, they will hold it in 
camera. Otherwise they will hold it 
in the open court

SHRI AMARPROSAD CHAKRA
BORTY: About publication of mate
rial I wish to say that we must make 
the public in general conscious of the 
fact that here are the scoundrels. Law 
does not take cognisance of many 
cases.

SHRl S W. DHABE: For custodial 
rape we have provided ten years 
punishment by way of imprisonment 
You have suggested now death punish
ment. Why have you changed your 
opinion? You were previously of! the
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view that punishment should be the 
same a* had been suggested by the 
Law Commission.

SHRI A. JOHN JOSEPH: We can 
not give the reason just now, •

MR. CHAIRMAN: You take a note 
of it and explain in detail why you 
have changed the stand.

SHRI S. W. DHABE: You have sug
gested censorship of cinema pictures 
showing rape and filthy scenes. We 
find man posters giving obscene 
postures.

MR. CHAIRMAN: Let them give
it also in the detailed note

SHRI P. VENKATASUBBAIAH: 
Tharre are inconsistencies found In 
your Memorandum. Our hon. Members 
panted clarifications from you. Since 
The Committee feels that you require 
further home work, you go through 
everything and send the clarifications, 
etc. to the Chairman at Delhi. We 
will send for the Law Secretary, 
Home Secretary and Chief Secretary,

SHRI HERBET CHELLIAH; I want 
to correct myself. I had given an ex
ample of a doctor in my observations. 
It was not an offence of rape. For 
grave criminal misconduct action 
was taken against him. There was 
no evidence of forthcoming rape.

^  MR. CHAIRMAN: I request you not 
to say anything more. You please go 
and send your Memorandum.

SHRI P. VENKATASUBBAIAH: 
We do not want to embarrass you.

MR. CHAIRMAN: After the receipt 
of the Memorandum, we will again 
invite your Law Secretary, Chief 
Secretary and Home Secretary.

/The witnesses then withdrew)

II. Union Territory Administration of 
Pondicherry

Spokeimen:

1. Shri A. John Ambroise

Chief Judicial Magistrate, PondL 
cherry

2. SHRI S. G. BHATT,
Principal, Government, Law 
College, Pondicherry

(The witnesses were called in and 
they took their seats)

MR. CHAIRMAN: Before we pro
ceed, may I draw your attention to 
Direction 58 of the Directions by the 
Speaker which reads as follows:

M58. Where witnesses appear be
fore a Committee to give evidence, 
the Chairman -hall make it clear to 
the witnesses that their evidence 
shall be treated as public and is 
liable to be published, unles* they 
specifically desire that all or any 
part of the evidence given by them 
is to be treated as confidential. It 
shall however, be explained to the 
witnesses that even though they 
might desire their evidence to be 
treated a8 confidential such evidence 
is liable to be made available to the 
Members of Parliament.”

SHRI A. JOHN AMBROISE: Gov
ernment of Pondicherry has not 
any (views officially on the Criminal 
Law Amendment Bill, 1980t

MR. CHAIRMAN: What ao you 
want to say on the provisions con
tained in the Bill?

SHRI A. JOHN AMBROISE: We
have not been asked by the Govern 

to ffgpr—  any specific com
ments, Thli is a welcome Blit

MR. CHAIRMAN: The entire BUI 
is welcomed by you.

SHRl A JOHN AMBROISE: Ym,
Sir, Ho cttnments.
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SHRI P. VENKATASUBBAIAH; 

What is your designation?

SHRI A. JOHN AMBROISE: I
am the Chief Judicial Magistrate, 
Pondicherry.

SHRI P. VENKATASUBBAIAH: 
You have come here to give evidence 
before the Committee on behalf of 
Government

SHRI A. JOHN AMBROISE: I
was nominated by the Pondicherry 
Administration.

SHRI P. VENKATASUBBAIAH:
You said that Government have no 
comments to offer.

SHRI A. JOHN AMBROISE: That 
Is right.

SHRI P. VENKATASUBBAIAH:
In that case why haive you taken the 
trouble to come over here?

SHRI A. JOHN AMBROISE: I
personally feel that this is a welcome 
measure.

SHRI P. VENKATASUBBAIAH: 
Whn you go back, you tell your Chief 
Secretary that the Committee desires 
that the comments of the Administra
tion have to be sent. Here you have 
no comments to make. You say that 
the Government welcome thfe Bill and 
agree with it. You also said that 
you have come here on behalf of the 
Goveramentvfend you are at liberty to 
give your views or comments on this 
Bill. You also said that these are not 
Government views. Are these your 
personal views?

SHRI A. JOHN AMBROISE: I
have come here on behalf of Pondi
cherry Administration.

SHRI P. VENKATASUBBAIAH: 
Leaving aside that you have come 
here on behalf on Pondicherry Ad-  ̂
ministration, we will take it as a me
morandum whatever you want to 
say. Aire you prepared for that?

SHRI A. JOHN AMBROISE: I shall 
do so.

SHRI P. VENKATASUBBAIAH: 
There is then no need for the Pondi
cherry Administration to send a me
morandum. Whatever you say here 
can be consolidated and it may be 
taken as a sort of memorandum. Are 
you prepared to offer your comments 
which can be taken as the comments 
offered by the Pondicherry Adminitra
tion?

SHRI A. JOHN AMBiROISE: No,
Sir.

SHRI P. VENKATASUBBAIAH: 
Then what is the use of your earning 
over here. You give the views as an 
individual.

SHRI A. JOHN AMBROISE: I have 
come here on behalf of the Adminis
tration.

SHRI P. VENKATASUBBAIAH: 
You say you have come on behalf of 
the Administration. Are you prepared 
to offer your comments on their be
half? This is a simple question I am 
putting to you.

SHRI A. JOHN AMBROISE: I dcs 
not know whether the Pondicherry 
Administration has submitted a 
written memorandum.

SHRI P. VENKATASUBBAIAH: In 
that case, individual opinions should 
not be taken.

SHRI S. W. DHABE: He is not 
prepared to give his individual opi
nions.

SHRI AMARPROSAD CHAKRA
BORTY; He says that he is a compe
tent representative of the Pondicherry 
Administratom....
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SHRI P. VENKATASUBBAIAH: 

That is why I feel that it is better 
that he should not give any individual 
opinions as such. He is not prepared 
la say that whatever he says here is 
tac opinion of the Administration.

SHRI R. K. MHALGI: On behalf of 
the Government he is not entitled to 
give any opinion since the Govern
ment has not formulated it$ opinion 
or given its mind. He is a judicial 
magistrate. We may put to him some 
questions. f

SHRI P. VENKATASUBBAIAH:
I think we leave it to the Chairman.

MR. CHAIRMAN: May I request
the Hon'ble Members to listen? Here 
he has been deputed by the Pondi
cherry Administration to express the 
views of the Government That 
Administration has not submitted it* 
memorandum even though it was cal- 

^ ~ led upon to do so. He does not want 
to take the risk to say something on 
behalf of the Administration. He has 
not come in his individual capacity. 
Let us not confuse. Let him go~Ind 
give a report. There is another man 
who is an expert. He may enlighten 
us. He is the Principal of the Law 
College. He can enlighten us on 
criminology and all chat. He is a 
Government employee.

SHRI A. JOHN AMBROISE: Both 
of us were nominated by Administra- 

£  tion.

MR. CHAIRMAN: Let us hear'the 
other witness.

SHRI S. G. BHATT: Sir, at the out
set, I must confess that I had come to 
Pondicherry a few years back. I had 
the experience as a Member of the 
Bar in Karnataka State. I had been 
briefed by Government. Actually 
the Government is appreciating the 
measures taken by the Government of 
India.

As the Law Secretary sa!3 we are 
fully supporting this.

MR. CHAIRMAN: Kindt? listen to 
me. You ■were there when there was
a discussion on this Bill.

SHRI S. G. BHATT: In fact we
have been nominated by them.

MR. CHAIRMAN: Tell me whether 
there was any discussion on the Bill 
and you were present at that time.

SHRI S. G. BHATT: I was called by 
the Law Secretary and I was there in 
his chamber.

. MR. CHAIRMAN; Was there a
thorough discussion.

SHRI 6 . G. BHATT: I have been
nominated by Pondicherry Adminis
tration and I was gist told by the Law 
Secretary that the Pondicherry AflmL 
nistration supports thlg measure. 
They have actually asked me. if the 
Chairman permits, to offer my sug
gestions as an Academician. So far 
as we are concerned, we are not criti
cising the Bill and we are fully sup
porting the measure taken by tne 
Government of India.

MR. CHAIRMAN: This ia the stand 
taken by Pondicherry Administration.

SHRI S. G. BHATT: If you permit 
me, as an Academician »Hd a Qovern- 
ment employee nominated by P***- 
cherry Administration. I shall express 
my views.

SHRI P. VENKATASUBBAIAH: 
You are the accredited representa
tive.

SHRI S. G. BHATT: I do not know 
that.

MR. CHAIRMAN: You should be
thankfiul t o  him for this coinpUment

cm»r s  Q BHATT: I am o*t •»
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not a criminal lawyer. A* an Acade
mician̂  as also as a citizen of the 
country, 1 would like to offer my 
humble views before the Committee. 
Sir, my submission* are of two 
parts—general and specific—and I 
shall go section by section. As an 
Academician, I am telling this. It 
should not be taken as Government’s 
view. }!

MR. CHAIRMAN: What are your
comments?

SHRI R. K. MHALGI : First of all, 
he comes here with an authority from 
Pondicherry ■ Administration to give 
Government views. They have ac
cepted and welcomed this Bill in toto. 
Let us first of all know the mind of 
the Administration through him and 
then we ask him certain question 
from his own personal points of Vifcw. 
Otherwise there will be a mixture of 
two opinions.

MR. CHAIRMAN: There is no mix
ture. He made it very clear. I am 
tilling you what he said just now. 
He said that the Pondicherry Admi
nistration welcomed the Bill.

SHRI R. K. MHALGI: On that we 
have something to ask.

MR. CHAIRMAN: You may ask
him later on. I have no objection. 
The Law Secretary has also authoris
ed him to say a few things when he 
appears before the Committee. .So, I 
have permitted him. As a* Academi
cian, I am permitting him to gt?e Tils 
evidence. He is making a statement. 
You will listen to him. '

(SHRI R. K. MHALGI: What is the 
opinion of the Administration and 
what is his own opinion. Let him 
say that.

MR CHAIRMAN: He made it clear 
that he wag authorised to say some 
things in his individual capacity.

SHRI S. G. BHATT; I would like 
to make it clear that there is nothing 
inconsistent with the main objective 
of the Bill. I welcome this Bill. ^

MR. CHAIRMAN: Your statement
should not be inconsistent to the stand 
taken by the Government.

SHRI S. G. BHATT. I was trying to 
make out a point that the Bill as such 
is not providing free legal service or 
free legal aid to the victims of rape.
As a matter of fact, we know that the 
State has necessarily to render legkl 
service to the peoplfe, I feel tturt such 
measures taken up by the Govern
ment will go a long way.

MR. CHAIRMAN. What kind of 
legal aid should be provided to the
victim according to you?

SHRI S. G. BHATT; In many cases 
they are hesitant to go to the Police/ 
Hence some sort of family counselling 
centres and things like that should be 
there so that they can help the vic
tims. For the family counselling 
centres and the social workers* cen
tres, the State Government should 
bear the expenses. When it is al
ready proposed that these cases should 
be discussed in camera they can very 
well come forward and provide assis
tance to the victims. Moreover, the 
rape cases must be disposed of as ex
peditiously as possible. Some time
limit should be specified for disposing 
of these cases. These cases should  ̂
not be prolonged for a long Time. If 
the accused is not available for 2 or 3 
years, I feel personally that he should 
not be just let out but we should see 
to it that the accused is traced and 
trial is conducted.

Coming to the sections now propos
ed here, one of the hon. Members 
suggested whether a blanket curb on 
publicity is feasible. I find that there 
must not necessarily be any publicity 
because it may affect the reputation 
of the womenfolk in our country. l̂f 

the victim is young anfl uftfiSftfiff, it



will affect her future career. But at 
the seme time, we may also be curb
ing the freedom of speech. There
fore, I do not know how the judicial 
interpretation could be in this regard. 
But I feel that the interpretation 
should not be in a different fashion 
and the purpose of the Bill should 
not be defeated. Some sort of mea
sures should be thought of by the hon. 
Committee.

SHRI R. K* • MHALGI: Hare you
got any suggestion?

SHRI S. G. BHATT: Blanket ban
should not be imposed.

MR. CHAIRMAN: Here he has come 
•n behalf of the Government and he 
has already expressed that in toto the 
Government welcomes the present 
draft Bill. Why the Government 
welcomes the Bill is being explained
tjy him now.

Y ~ SHRI AMARPROSAD CHAKRA- 
' BORTY: If he says that the Govern

ment accepts this Bill in toto...

MR. CHAIRMAN; Hi* apprehension 
is after all there is also a provision 
in the Constitution about the freedom 
of speech and it should not be violat
ed if there is a blanket ban on publi
city. But he said that it fe subject to 
judicial review.

SHRI R. K. MHALGI: This is his
personal opinion.

^  MR CHAIRMAN: Hu th« Law
Secretary authorised you to give dif
fering opinion on this Bill?

*SHRI S. G. BHATT: No. Actually 
I am supporting the Bill.
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SHRIMATI GEETA MUKHERJEE: 
With regard to publicity, the Ppndi- 
cKerry Government agrees with the 
Bill. At the same time you feel that 
there should be some judicial review 
and the Committee should And out as 
to how it can be done. Have you got 
any personal suggestion to make?

SHRI S. G. BHATT: I have tiken 
permission of the Chair to submit my 
views. I would like to say that thole 
are not inconsistent so far as measures 
taken in this regard are concerned 
and also in curbing the offences of 
rape are concerned. Government is 
welcoming it.

As a student and teacher of Law, I 
was just thinking if there is blanket 
ban on publicity, somebody may 
throw an application to the court that 
it infringes Article 10, the court may 
say that it is. ultra virei. Perhaps, 
the purpose for which we make a 
provision may be defeated. If dis
cretionary powers are given to the 
Court, just like other cases, I think 
the purpose will be served.

Again I may tell that this is my 
personal view. Government is not 
against it.

MR. CHAIRMAN; We have taken 
note of It.

Have you got any idea of Constitu
tional provision? In what way will 
the Bill be attacked?

SHRI S. G. BHATT: Even at the
allegation stage, one Is stftJecfTto judi
cial review. Later on wfien H is 
completely prohibited this may t r ’Ve. 
viewed.



Apart from question of ‘allegations 
it may attract the question of 

allegations against V.I.Ps. It may 
iead to multiplicity of proceedings.

MR. CHAIRMAN: You have not
understood my question. You doubt 
very much that such a provision will 
have a judicial review. On what 
basis have you got this apprehension? 
To overcome that have you any con
crete suggestions to make?

SHRI S. G. BHATT: Provisions 
have been made to a certain extent 
.under the Journalists Act wherein 
they have to see that since it is not 
in public interest so, such things 
should not be published.

MR. CHAIRMAN; UnHer the Fund. 
am?ntal Rights Chapter also reason
able restrictions in public interest can 
be imposed by the legislative body.

' Here is the Parliament which is » 
legislative body. It has got ample 
power to enact even giving effect to 
the Directive Principles and to imple
ment them. Keeping in view your ap
prehension that certain attack will be 
made on certain basis, have you got 
any concrete suggestion to make so 
that we may put that in the Bill?

SHRI S. G. BHATT: Only those
things which are in public interest 
may be put and the remaining should 
be deleted.

Though public interest has not been 
defined, we can make out what is pub. 
lie interest and what i8 not It is a 
controversial subject. Reasonability 
and public interest can be divided. It 
affects human beings.

There are instances which effect 
community as a whole. Mass rape of
nurses—such things are in public 
interest.

SHRIMATI GEETA MUKHERJEE:
If there is no opportunity for public 
organisations and the press to take up 
these cases openly, will this clause 
obstruct that opportunity?

314
SHRI S. Q. BHATT: If we find that 

public morality and public interest 
are well taken care of, we should not 
have any objection.

MR. CHAIRMAN; You write down 
aU the points on the basis of case law 
and send it to us.

SHRI S. G. BHATT: I shall, do th€ 
needful.

SHRIMATI GEETA MUKHERJEE: 
Your views on blanket ban and the 
role of public organisations and 
press may be made known.

MR. CHAIRMAN: What answ er
have you got to give on this question?

SHRIMATI GEETA MUKHERJEE: 
He will consider and let us know.

SHRI R. K. MHALGI: Coming to 
page 6 of the Bill, Clause 111A says 
that 4the Court shall presume that 
she did not consent*. What is your 
opinion if the word ‘shall* is substi
tuted by the word ‘may*?

MR. CHAIRMAN; What is your 
answer?

SHRl S. G. BHAT: The hon. Mem
ber asked whether I could give my 
opinion on the substitution of the 
word ‘may* for the word ‘shall’. As 
the matter stands, if the word ‘shall’ 
is substituted by the word ‘may’, we 
have to think about the consequences 
of the discretionary power that is 
given to the court. I find that actually 
in some of the earlier provisions, 
some extent, the discretionary powers 
are partly tfricen away. If we are to 
support the mandatory provision of 
the Act, certainly, the word ‘shall* is 
also supported by Government—not 
the word ‘may’.

SHRI AMARPROSAD CHAKRA
BORTY: As a Member of the Bar you 
also know very well, that the laws 
are already on the Statute. You can 
recall your memory to the provisions 
concerning the ‘consent’ or ‘presump
tion’. In view of these provisions
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Already in the Statute, do you still 
feet that any further amendment is 
required to be made regarding the 
consent and presumption sections?

SHRI S. G. BHAT: I find that we 
have now two more clauses in 315. 
There the ‘consent’ is defined as ela
borately as possible.

SHRI AMARPROSAD CHAKRA
BORTY: if there is preponderance of 
probability, in some cases, in that case, 
if you use the word 'shall1 would it 
not shut out the persons if they have 
something to say in the oourt? And 
would it not do justice to the persons?

SHRI S. G. BHATT: I say that
when we are inserting: new Sec. 1UA 
specifically for this specific offence of 
rape, we are covering the offence of 
rape specifically. There are other 
clauses in the Evidence Act where the 

v Court may presume a certain thing. 
I shall give an example of Sec. 10 of 
the Industrial Disputes Act under 
which the power is given to Govern
ment. There the word ‘may1 virtually 
becomes ‘shall’.

Nonetheless, we are making specific 
provisions with a view to making 
them applicable for the specific pur
pose namely for the specific offence. 
This alone will be the law of the land 
and not the other laws. So, the word 
4shair alone will come into the picture.

SHRI AMARPROSAD CHAKRA- 
BORTY: Suppose the rape is commit- 

M ted on the innocent lady. Is it a legal 
consent? What is your opinion? Take 
an innocent woman in a hospital. She 
is raped by a doctor. There, if you 
say that the Court shall presume, 
then what is the necessity of having 
the words 'shall presume'? Doto’t 
you think that this provision is redun
dant?

SHRI S. G. BHATT: In such a case, 
whatever it is, I feel that there is no 
consent at all- It comes under the 
general law. The consent must be 

^only voluntary and free. Here, there* 
*s no consent at all.

SHRI R. K. MHALGI: H*re hospi
tal includes a mental hospital as well

SHRI S. G. BHATT: It may happen 
under a misconception of fact.

SHRI AMARPROSAD CHAKRA
BORTY: We are making a >peci3c 
provision in the Bill itself which will 
take care of this contingency.

SHRI R. S. SPARROW: Practically, 
you seem to agree on one point. Var
ious women's organisations and others 
who have come and given evidence 
agree that the disposal of rape cases 
should be speeded up within the mini
mum time.

In that context, with your matured 
experience, I want you to let mb know 
whether any new method can be 
adopted to cope up with the require
ments from the judicial point of view 
as well as from the investigation point 
of view. For instance, there are a 
number of cases where the people 
have recommended for the special 
courts to be constituted. I would like 
to ask you whether, by any radical 
method, we can dispose of those cases.

SHRI S. G. BHATT: There is a re
servation. On one point Government 
has not specifically suggested any
thing in writing. Since the hon. Mem
ber has asked me the question, if the 
Committee will permit me, I can give 
my suggestion. I do not know whe
ther the Government will agree with 
it or not. I can give my own view.
I do not know whether it would be 
consistent with the Government stand.

MR. CHAIRMAN: It cannot be in
consistent with the Government stand.

SHRi S. G. BHATT: Government
has not briefed me on this point.

•ft jn fc i  •JfTwunw * ^

sift ifa  fpvnft
% * r f a * I r

«TTfn r^ »t)>4 ir fr f i r q *-  r e r r m



m m  i tot? t o  
stttopt fa n  *pir f  «rtt

% **frarr ^rt rfa) qftfwrfinrt 8, ir> to 
srr^ ir *v; *  b z  *rf t  «Vr far n qf?- 
fprfer*fi ii
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SHRI S. G. BHATT: We find here 
one clause where it is mentioned that 
the rape and the allied offence of sex 
are taken care of. But there is 
nothing mentioned specifically in this 
regard.

SHRI S. W. DHABE: You have
made a very good point about Section 
22BA. The judgement of the Sessions 
Judge cannot be published. Only the 
judgement of the High Court and the 
Supreme Court has been excluded. 
Under this Section there are except 
tions. fifth exceptions read? as 
follows.

“5th Exception—Merits of case 
decided in court or conduct of wit
ness and others conccmed— 
it is not defamation to express 
in good faith any opinion whatever 
respecting the merits of any case, 
civil or criminal, which has been 
decided by a court of Justice or res
pecting the conduct of any person 
as a party witness or agent in any 
such case or respecting the charac
ter of such person as far as his 
character appears in that conduct 
and no further” .
Will you also look into Article 449 

where exceptions are given. Excep
tion 3 reads as follows:

“Exception-Ill.—Conduct of any 
person touching any public question 
—it is not defamation to express in 
good faith any opinion whatever 
respecting the conduct of any person 
touching any public question and 
respecting his character so far as his 
character appears in that conduct 
and no further.”

Now, do you think that these excep
tions should also be provided under 
the Clause 228A in order to avoid 
judicial review?

SHRI S. G. BHATT: Public mora
lity is public interest. These excep
tions are provided there so that wc 
may not have any difficulty.

MR. CHAIRMAN: Thank you very 
much.

(The witnesses withdrew)

III—Shanti Seva Samaj, Bangalore

Spokesman:

Shrimati Indu Krishnappa

(The witness was called in and she 
took her seat)

MR. CHAIRMAN: Before we pro
ceed, may I draw your attention to 
Direction 53 of the Directions by the 
Speaker which reads as follows:

“58. Where witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it clear to 
the witnesses that their evidence 
shall be treated as public and is 
liable to be published, unless they 
specifically desire that all or any 
part of the evidence given by them 
is to be treated as confidential. It 
shall however, be explained to the 
witnesses that even though they 
might desire their evidence to be 
treated as confidential such evidence 
is liable to be made available to the 

Members of Parliament.”

Now, you may throw some light on
the proposed Bill.

SHRIMATI INDU KRISHNAPPA: 
I would like to bring to your kind 
notice certain anomalies in this Bill. 
First, please refer to Section 375, Sixth 
description last line* “ •. or is unable 
to offer effective resistance1’. Here 
the resistance that I can give is com
pletely different from that of a strong 
lady. Therefore, I do not think that 
the word “effective resistance’* can be



interpreted either in the court or out* 
site in any manner.

ME. CHAIRMAN: What do you
understand by •‘effective resistance’* 
for which you are making your com
ments?

SHRIMATI INDU KRISHNAPPA: 
About 10 days ago there was a case 
in the High Court. The prosecutrix 
had made a complaint to the police 
that she was sexually assaulted by a 
doctor. The appeal was dismissed by 
the court because she could not prove 
that she put up resistance. There are 
women who are very touchy. So you 
should give attention to this term.

SHRI R. K. MHALGI: Are you in 
favour of deleting the word ‘effective' 
or ‘resistance1?

SHRIMATI INDU KRISHNAPPA:
We can remove the word ‘effective*.

V— SHRI P. VENKATASUBBAIAH: 
Effective resistance in some cases is 
simply out of question. Even resist
ance can be presumed if she becomes 
unconscious or there is a shock.

SHRIMATI INDU KRISHNAPPA:
But medical attention is not imme
diately available. Later on medical 
evidence will not show that.

No minimum punishment should be 
there. Only 10 years should be pro
vided. „

. About public officers committing
*  crime, abetment clause should be in

cluded in it. When an offence is 
committed by a police constable and 
if his. superior is sitting fn his room 
and he does not come to the help of 
the lady, that shows that he is also 
a party to that. So the word ‘abet
ment’ should also be provided.

MR. CHAIRMAN: The main offen
ces ere defined in the IPC. Are you 
satisfied with that?

SHRIMATI INDU KRISHNAPPA: 
Yes. In the doctor's case, out patient 
1s not included.

3*7
MR. CHAIRMAN: Dim it not indi

cate out patient also? What is your 
suggestion in this regard?

SHRIMATI INDU KRISHNAPPA: 
That should be specifically included. 
We get more cases of out-patients. It 
is very difficult to watch such a crime 
when it is committed with the in
patient.

MR. CHAIRMAN: You wish that 
‘indoor and outdoor' both should be 
specifically mentioned. What about 
attendant?

SHRIMATI INDU KRISHNAPPA: 
This may also be included.

SHRIMATI SUSEELA GOPALAN: 
Do you want to exclude nurses?

SHRIMATI INDU KRISHNAPPA:
Definitely not. We get many com
plaints in this regard.

Trial should be held in camera.

Usually you have to request the 
court that it should be held in camera. 
Presiding Judge will have to decide 
that. When these cases are there, it 
should be in camera. Government 
should think of establishing family 
courts. The Presiding Officer should 
be a lady and it should be in camera. 
Wide publicity should be given with 
regard to offender.

. MR. CHAIRMAN: Will male judge
not do justice?

SHRIMATI INDU KRISHNAPPA: 
That feeling may or may not be there. 
Moreover, it is just for convenience. 
Lady will be more useful when evi
dence is going on. The prosecutrix 
can express herself without shyne#.* 
and can give details freely which she 
will not do before a male judge. There* 
wilj be certain inhibitions, ft will be
helpful and convenient for the prose
cutrix.

MR. CHAIRMAN: What about the 
lawyers?



SHRIMATI INDU KRISHNAPPA: 
Naturally the victim will go to the 
lady lawyer.

Summary Trial: Whenever rape is 
committed, it will be in circumstances 
of darkness and without light and she 
will be in the state of shock also. To 
identify the offender will be very diffi
cult task. She is not going to watch 
the face of a gentleman who is trying 
to assault her. She is trying to escape. 
As investigation and trial takes time 
she may not be able to identify the 
offender. So summary trial must be 
there.

In the first instance witnesses agree 
to be present. As time passes, they 
feel why should they go? The whole 
thing becomes too cold by that time.

Sexual offences should be named 
against special class. They should be 
tried summarily as far as possible by 
the ladies.

SHRI R. K. MHALGI: You want 
that these cases should be tried ‘ex
peditiously’.

/ '
SHRIMATI INDU KRISHNAPPA: 

If you put the word ‘expeditiously’ 
how will the courts follow? It may 
be for you but it may not be for the 
Registrar. It should be put that such 
cases should be completed within two 
or three months.

The burden of proof should be on 
the offender and not on the prosecu
trix. In fact what happens now is 
that if there is going to be a parallel 
investigation done by the police, the 
police are always not sympathetic to
wards such cases.

I can cite an example. There was 
a case in Poooa where the evidence 
was very clear. He was caught with 
a minor child. But, in the Supreme 
Court file they found'd small mistake 
in the F.I.R. Can you believe this? 
The accused was let off. In that case 
Mrs* Vajpayee, President of the Asso
ciation led a very big agitation. She

could not do anything in this case 
under the rules and regulations of the 
court.

MR. CHAIRMAN: You are well
aware that while appreciating) the 
evidence under Sec. 367 of the Cr. P.C. 
there are principles laid down by 
different courts on a point of tew. 
Every detail may be mentioned in the 
FIR. But, afterwards if something 
else is mentioned in the FIR, there is 
a possibility of concoction in that. It 
may be just to build up a story. 
Therefore, could you not give impor
tance to the F.I.R. rather than to any
thing else?

SHRIMATI INDU KRISHNAPPA:
I agree with you. Afterwards, some 
interested parties may try to tamper 
with the F.I.R.

MR. CHAIRMAN; What is your 
suggestion?

SHRIMATI INDU KRISHNAPPA: 
The offender should be made to give 
the evidence that he has not raped. 
That is the burden of proof.

MR. CHAIRMAN: That is a differ
ent section. You come to the next 
point. We are here to listen to you. 
What is your suggestion?

SHRIMATI INDU KRISHNAPPA:
I have no suggestion because I have 
talked so much. This is all I want 
to say.

SHRIMATI GEETA MUKHERJEE: 
You have not finished with the bur
den of proof. .

SHRIMATI INDU KRISHNAPPA:
I have already finished with that

MR. CHAIRMAN: You have forgot
ten tb&t. That is important. What do 
you want to say?

SHRIMATI INDU KRISHNAPPA: 
The burden of proof should be cm 
the offender and not on the prosecur 
trix because it is very difficult for a 

woman to gather the evidence to r



3*9
show that she has been sexually 
assaulted. It is almost impossible to 
get an eye witness because this is 
such a crime that there is no possi
bility of the witness being present. 
The medical evidence which is avail
able is only after eight hours or so. 
There i* no clue to indicate any resis
tance when the sexual intercourse 
is done. There is no physical injury 
to the man also.

He can say that he fell down in the 
footpath and as a result he got 
scratches. How can you prove that?

MR. CHAIRMAN; I am narrating a 
: tory which is not for record. How 
would you know that the lady ha* a 
good character?

SHRIMATI INDU KRISHNAPPA: 
I am talking about the general 

: character, it should be proved that 
V^he ha8 been benefited monetarily or 

in any other manner.

SHRIMATI GEETA MUKHERJEE: 
Earlier she was raising a point that 
in the case of custodial rape where 
lower rank of the police officials are 
guilty of rape either by having an 
indirect consent Or by any other 
way, there should be a specific men
tion in the law that they would also 
be a party to the offence. I would 
like to know that despite the fact 
that this provision may be got from 
other laws, it is very important for 
the higher officials to bear the 
responsibility for such offence. Do 
you want that this provision should 
also be specifically mentioned in the 
Bill?

SHRIMATI INDU KRISHNAPPA; 
In the case of abatement, it should be 
Included as a special clause under 
the particular section.

SHRIMATI SUSEELA GOPALAN: 
You said that the words “effective 
tffcistance” should be deleted *rora

the proposed BUI. But do you mean 
to say that only the word “resistance*' 
would be sufficient?

SHRIMATI INDU KRISHNAPPA: 
For the sake of fair trial, there 
should be some evidence to show that 
she has resisted. But ‘‘effective resis
tance4’ is something which cannot be 
defined. Therefore, mere word ‘Tesis- 
tance” would be sufficient.

SHRIMATI SUSEELA GOPALAN: 
In Mathura case, the court verdict 
was that there was no resistance on 
the part of the victim.

SHRIMATi INDU KRISHNAPPA: 
But they forget \hat there was provi
sion that no women should be brought 
to the police station after the sun set.

SHRIMATI INDU KRISHNAPPA: 
But there is a provision that no wo
man should be taken to the police 
station at night. If her statement is 
to be recorded that should be done at 
her residence.

SHRIMATI SUSEELA GOPALAN; 
Don't you think that there will be 
u tendency on the part of the Judg*’ 
to set free the accused if regorou* 
imprisonment is put in the clause?

SHRIMATI INDU KRISHNAPPA: 
The law should be more deterrent in 
such cases.

SHRIMATI SUSEELA GOPALAN:, 
Don’t you think that it will adversely 
affect the very purpose of the law?

SHRIMATI INDU KRISHNAPPA: 
No.

SHRIMATI SUSEELA GOPALAN: 
You suggested in camera session. If 
that is allowed, will it not affect the 
women organisations?

SHRIMATI INDU KRISHNAPPA; 
They can request the prosecutrix to



allow them. I think there will not be 
any difficulty in that.

SHRI QAZl SALEEM; If the wo
men organisations want to publish 
some handbills, etc. will it not affect
them?

SHRIMATI INDU KRISHNAPPA: 
They can say that they are doing 
for the welfare of the victim.

SHRI QAZI SALEEM; Indirectly 
you mean to say that some exception 
should be there.

SHRIMATi INDU KRISHNAPPA: 
Yes. 0
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%, if n'̂ if MT̂ iT I % frffr *Î »r 
%ffT^;aFiTgWTt i ,T

«ft par fcr sfnmm *mr»: art snsrr 
f  ■7 ?i'Te t w i t  «f.T?rt J; wrr
% j  a  wr̂ f ^ « ir iT*rr fr^»."T f  i ‘
n̂ fr srffoifr ^r jfw r qq>rw % f?.*rr 
3rr?f> t.iffTf^ff) «r i r ^ i  *-.• 
sptk % wi?r ^  qjpfr 3rr?f> §, m ^  
nT-pr if |, ?fr
7̂9fr % f^Tq> *ff[ w .ht ^iwt

| w  % ?fi«r ^f faliT ^ W(T
if f̂r^r « t 5Ti?ri

ctt n.-V P̂,;»ra,r5ff % fa«r, ^
% fan -p-^' if ̂ i i  ffrsrr jtt 

siqrrsf)  ̂ ?

* $ nh  : wn  % qw  sr^-r 
ft, m ^fsrcr, i«Tnf s»?fY i

r j  : ?r <rt n̂=t «w- 
^■srw^ i^H^ci, rf^s€,% ^ fra rS ; i

i.' »fr t r̂«R:«f ̂ ftraj's ̂ :r ̂ rrn $\

SHRl S. W. DHABE: The PUtagc 
servants are already included. W#eW
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you like that landlords and farmers 
should also be included in the Bill?

&HRIMATj INDU KRISHNAPPA. 
Qtteifei provision is there.

MR. CHAIRMAN: Public Servant
ha& been there in so far as definition 
is concerned. Landlords and em
ployers are not coining under that. 
Would you like to include them or 
pot? This is a simple question.

SHRIMATI INDU KRISHNAPPA: 
Stiffer imprisonment has been pres
cribed. Rigorous punishment is there. 
So it will not effect.

SHRI S. W. DHABE: We are now 
making 6 departure from the provi
sions of the Evidence Act—Presump
tion under Hi A. Under 313 the »c- 
cub 2d cannot be examined as a wit

n ess  and cannot be administered oath.
I want to know whether the accused 
should be administered oath and 
give evidence.

Under Sec. 113 of the Cr. P.C. be
cause there is no other witness avail
able, the accused can give evidence. 
What Is your view on this?

SHRIMATI INDU KRISHNAPPA: 
If there is no other evidence available, 
in that case, the accused ctn be 
administered th*.oath. For trial, I 
thing that should be allowed.

i
MR. CHAIRMAN: You have not 

understood the implication. Here, it 
is for the prosecution to establish this 
case. He comes as a prosecution wit
ness and the law prohibits him to 
give evidence against himself. Kindly 
look to that.

SHRIMATI INDU KRISHNAPPA: 
fftjifere wag no other evidence, then?

Htft. CHAIRMAN: If there was no 
V>er evkMhce th* accused is ahtays 
wnrinfcitd under 84S $r Ito. ‘ •

• ‘ . A _ f , -ft ' .

SHRI S. W. DHABE: Sec. 313
prohibits that.

MR. CHAIRMAN: I, that your 
case?

SHRIMATI INDU KRISHNAPPA: 
I am rather confused. I say I have 
no comments to make on this.

IV. Bate N is wan, Bangalore. 
Spokesmen:

1. Shrimatj Sharkat Qureshi.
2. Shrimati Saadhtuissa Begum.

(The witness were called in mnd 
they took their seats)

MR. CHAIRMAN: Before we pro
ceed, may I draw your attention to 
Direction 58 of the Direction# by the 
Speaker which reads as follows:

“58. Where witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it clear 
t0 the witnesses that their evidence 
shall be treated as public and is

* liable to be published, unless they 
specifically desire that all or any 
part of the evidence given by them 
is to be treated as confidential. It 
shall however, he explained to the 
witnesses that even though they 
might desire their evidence to be 
treated as confidential such evi
dence is liable to be made available 
to the Metnber8 of Parliament.”

SHRIMATI SHARKAT QURESHI:
I have nothing to add. Now-a-daya 
the marriage takes place when the 
girl is 27 years of age.

MR. CHAIRMAN: In rich family, 
they get their daughters married at 
the early ag»

'SHRIMATI SHARKAT QURESHI: 
Hiaf i f '* . "  * ' •• * ’
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ME. CHAIRMAN: What is your

view?

SHRIMATI SHARKAT QURESHI: 
The marriage should be at the age 
of eighteen.

MR# CHAIRMAN: In general should 
it be like that? Any other suggestion?

SHRIMATI SHARKAT QURESHI: 
That is right. For the rape offence 
the punishment should be enhanced. 
In that case no mercy petition to the 
President should be entertained. 
About the in camera trials my col
league has already spoken a lot. I 
have no other additional pointg to 
offer.

MR. CHAIRMAN: Thank you.

(The witnesses then withdrew)

V. Dhakshina Bharatha Mahila San- 
gamf Bangalore.

Spokesmen:

1. Smt. Padma Srinivasan, Presi
dent.

2. Smt. Bhavani Sunder Raj.
3. Smt. Pushpadevi Krishnaiah.

(The witnesses were called in and 
they took their seats.)

MR. CHAIRMAN: Before we pro
ceed, may I draw your attention to 
Direction 58 of the Directions by the 
Speaker which reads as follows:

"58. Where witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it clear 
to the witnesses that their evidence 
shall be treated as public and is 
liable to be published, unless they 
specifically desire that all or any 
part of the evidence given by them 
is to be treated as confidential. It 
shall however, be explained to the 
witnesses that even though the£ 
might desire their evidence t6 be 
treated t* confidential W fo **■

dence is liable to be made available
to the Members of Parliament.”

SHRIMATI PUSHPADEVI KRI
SHNAIAH; Since my friend Shri
mati Induji has already spoken all 
that I wanted to say on behalf of 
Bangalore Rural Association, I have 
nothing to add.

MRt CHAIRMAN: What about you?

SHRIMATI PADMA SRINIVASAN:
I have gone through the Bill. We are 
in agreement with the amendments 
proposed in the Bill.

MR. CHAIRMAN; No other com
ments?

SHRIMATI PADMA SRINIVASAN:
I have no other comments to offer. 
We feel that this Bill is fully 
covered.

SHRIMATI BHAVANI SUNDER 
RAJ: We have no comments to make. 
We agree with the Bill.

(The witnesses then withdrew.)

VI. Government of Karnataka, 
Bangalore.

Spokesmen:

1. Shri A. Venkat Rao Law Secre
tary

2. Shri A. M. Moses,

(The witnesses were called in and < 
they took their seats.)

MR. CHAIRMAN: Before we pro
ceed, may I draw your attention to 
Direction 58 of the Directions by the 
Speaker which reads as follows:

“58. Where witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it clear 
to the witnesses that their evidence 
shall b« treated as public and is 
Uabi* to be published, unlees tMy 
specifically desire that all or
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part of the evidence given by them 
ie to be treated as confidential. It 
•hall however, be explained to the 
witnesses that even though they 
night desire their evidence to be 
treated as confidential such evi
dence is liable to be made available 
to the Members of parliament."

SHRI A. VENKAT RAO: We do 
not And as such any inconsistency in 
so far as our statement is concerned.

MR CHAIRMAN; Yesterday some 
hon’ble. Member pointed out that 
there had been some inconsistency in 
the oral reply 'given by you.

SHRI A. VENKAT RAO: Now I 
have tried to get all the flies. Ac
cording to oijr records the State Gov
ernment were requested on 27-6-81 
to send their comments on the various 
recommendations made by the Law 

'Commission.

MR. CHAIRMAN: When you had 
submitted your Memorandum to the 
Law Commission, there your conten
tion was that 111 A should be deleted. 
But here when you submitted ybur 
comments on Criminal Law Amend
ment Bill, there was no mention about 
the transfer of onus.

SHRI R. K. MHALGI; The recom
mendations of the Law Commission 
regarding the transfer of onus was 
not supported That is not just'men. 
tioned by you.

SHRI A. VENKAT RAO: Before
our representatives attending this 
meeting (the proceedings were just 
not read out) we had a very detailed 
discussion. The Home Secretary had 
a discussion with the Law Secretary.

SHRi AMARPROSAD CHAKRA
BORTY : The transfer of onus was 
»ot accepted by the Karnataka Gov
ernment, according to their memo
randum. It was made clear there.

*  SHHI A. M. MOSES; w e had » 
discussion before we sent our repre

sentatives to the meeting, held by the 
Home Minister in Delhi at which 
this point was discussed. Before that, 
we had a very. detailed discussion 
here.

As regards the proposal to introduce 
the section, it is felt that the presum. 
ption in regard to consent is consider
ed too drastic and consent may often 
result in miscarriage of justice. There
fore, it is recommended that the pro
posal for the insertion of the new 
Section 111 A might be dropped. It 
is categorical. Unfortunately, the 
Home Minister could not go there at 
the last moment. The Additional 
Home Secretary attended the meeting. 
What he said was his personal opinion. 
It was not the opinion of the State 
Government as such. Finallŷ  Mr. 
Garudachar wrote to us—this was in 
the month of February—asking for a 
memorandum on this point which we 
had sent on the 27th June. When 
finally we were asked to give the 
memorandum, we gave the memo
randum and that is the only view of 
the State Government. .

MR. CHAIRMAN: You sent him
as a Government representative there. 
It was the view of the Government 
which was expressed by the Joint 
Secretary. Here also—second time— 
it is the view of the Government. 
One view was expressed at one stage 
and second view was expressed at 
second stage. What made you to 
change the opinion?

SHRI A. M. MOSES: The view of 
the Government as recorded, has 
never been changed.

MR. CHAIRMAN: When the Joint 
Secretary was sent, did you have any 
such deliberations in your Secre
tariat?

SHRI A. VENKAT RAO: We did
that and it was our ^ew that Sec
tion 111A should be dropped.

MR. CHAIRMAN: It is on record 
that when you agreed to send your 
representative to the conference, be-



lore that you had deliberations and 
in those deliberations you came to a 
particular conclusion. And the stand 
taken was made known to the person 
whom you had deputed. He was not 
expected under the circumstances to 
go beyond what had been stated to 
him. In that case, whatever view 
had been expressed by your officer, 
that was taken as a Government 
view. Now you have given this con. 
sidtred view in this memorandum. 
60 there is a conflict between the two 
opinions. That is why this question 
has arisen. What made you to have 
m different opinion?

SHRI A. M. MOSES: This is the
final memorandum which was sub
mitted to the Committee on 27th 
June. This is the only view ctf the 
Government. That has consistently 
been the view of the Government. If 
there is any abrasion on the part of 
the officer we will ask that officer as 
to how it has happened.

MR. CHAIRMAN: Are you now.
aware how that view was expressed?

, SHKI A. M. MOSES: No.

MR. CHAIRMAN: You kindly send 
the statistics for the last three years.

SHRI B. N. GARUPACHAR: Yes.
MR. CHAIRMAN: Thank you.
(The Committee then adjourned at 

13.40 hours and reassembled again at
15.00 hours).

VII. Agens Villa for destitutes, 
Bangalore.

Spokesmen:
1. Shrimati Lillian Xavier.
2. Shrimati B. Vimla.

; (The witnesses were called in and 
they fopfc their seats).

MR. CHAIRMAN: Before we pro
ceed, may I draw your attention to 
Direction 58 of the Directions by the 
Speaker whteh reads as follows:

“58. Where witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it clear 
to the witnesses that their evidepce 
shall be treated as public and is 
liable to be published, unless they 
specifically desire that all or any 
part of the evidence given by them 
is to be treftted as confidential. It 
shall however, be explained to the 
witnesses that even though they 
might desire their evidence 19 be 
treated as confidential such evidence 
is liable to be made available to 
the Members of Parliament.” .

SHRIMATI LILLIAN XAVIER:
We are bringing up destitute girls, 
orphans, in homes. We are giving 
them homely atmosphere.

MR. CHAIRMAN: ‘ what is the 
name of the Institution? -

SHRIMATI LILLIAN XAVTE&
Agnes Villa. The Director of this 
Institute is Father Towro.

First of all I . want that law should
be amended. Sometimes presump
tive values must be given. Whenrtlte 
child is raped, she would nQt be abfe 
to give proper evidence or the evi
dence will not be that cl6ar. Some
times court rejects the evidence .be. 
cause, she does not have that worldly 
knowledge which should be. We 
should haye presumptive .values—
what the child is saying, it is trî e 
and we must believe that. Most of 
the cases are dismissed because pre
sumptive values are not clear.

In most of the cases I have found 
that they do not treat the evidence 
of the child as a clear evidence.

The accused is released on bail. 
This is a threat to the other people. 
They should not be released on bail. 
Special cell must be formed t6r the 
inquiry and investigation.

MR, CHAIRMAN: There jtre
stages. One is investigation and the 
other is enquiry.
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SHftiMATl LILLIAN XAVIER: 

By the time you take statement, 
enquiry goes on and then investiga
tion takes place, everything is hush- 
pi up. Special ceil should be so
alert tp get it done speedily. Some
parents feel ashamed because of cus
toms in India. They do not like to
tell any other person. They feel if
people come to know, the girl will 
not be able to marry.1 This cell shoul<̂  
investigate and find out.

MR* CHAIRMAN: Of whom it con
sists of?

SHRiMATI LILLIAN XAVIER:
It should cpnsist of preferably ladies. 
They can understand things better. 
This thing should be done in the 
shortest time.

The accused is acquitted because of * 
lack of proper evidence. Child's evi
dence is not taken into consideration. 

^She is a small child and has no world, 
ly knowledge.

MR. CHAIRMAN: That is not a
correct proposition. Are you an 
advocate?

SHRIMATI LILLIAN XAVIER: 
No; I am not an advocate.

MR. CHAIRMAN: Sometimes
child evidence is also taken .seriously.

SHRIMATI LILLIAN XAVIER: 
Sometimes it may happen but it can-

► not happen very often. In such eases, 
the lady doctor's evidence should be 
taken mto Consideration. For the 
child rape, sometimes lady doctors 
are not available.

MR, CHAIRMAN: I see your point. 
According to your contention, the 
lady victim should be examined only 
by the lady doctor and not by the 
male doctors,

SHRiMATI LILLIAN XAVIER: 
The victim being a lady, she would 
prefer a lady doctor lor the medical 
examination. That is my point

MR. C H A I R M A N : A n y  other point?
SHRIMATI LILLIAN XAVIER: 

Sometimes rape cases are not preted 
because there is no evidence.

MR. CHAIRMAN: What is your
suggestion?

SHRIMATI LILLIAN XAVIER:
I told you in the beginning, if there 
are not evidences, it is necessary ttiftt 
someone should come and give the 
evidence. When a person is saying 
that, his wording should be taken into 
consideration.

MR. CHAIRMAN: If the lady 
comes and makes a statement on oath 
that she has been raped by a person, 
then, it should be believed and con* 
viction should be given. There is a 
confusion. I have not properly 
followed you. Is it your contention 
that when a victim comes before the 
court and makes a statement on oath 
that she was raped by a person in 
a particular manner, then that »tete~ 
ment should be beUeved by the Judge 
and conviction should be given?

SHRIMATI LILLIAN XAVIER: 
Yes, Sir. If there is no evidence, let 
some one prove that there is no 
evidence.

In such a situation, the cases are 
also dismissed on this plea.

MR. CHAIRMAN: Even according
to you, attendant circumstances 
should not be taken into account.

SHRIMATI LILLIAN XAVIER: 
It should be based on the statement 
by the victim. These are few points 
that I would like to make.

(The witnet$en then withdrew)

VIII—Working Women’e Coordinator 
Committee, Karnataka, Banga
lore.

Spokesmen:

1. Shrimati & MalathL
2. Shrimati Gayatri DevL



MR. CHAIRMAN: Before we pro
ceed, may I draw your attention to 
Direction 58 of the Directions by the 
Speaker which reads as follows:

“58. Where witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it clear 
to the witnesses that their evidence 
shall be treated as public and is 
liable to be published, unless they 
specifically d©3ire that all or any 
part of the evidence given by them 
is to be treated as confidential. It 
shall however, be explained to the 
witnesses that even though they 
might desire their evidence to be 
treated as confidential such evidence 
is liable to be made available to 
the Members of Parliament.”

Have you any suggestions to make?

SHRIMATI S. MALATHI: We have 
already given our suggestions. In 
Bangalore, the representatives from 
all Women's Organisations joined to
gether and discussed among ourselves 
the whole thing and we have given 
the suggestions. If permitted, I may 
read that out.

MR. CHAIRMAN: You need not
read that. What else?

SHRIMATI S. MALATHI: No
woman should be arrested after sun
set. In Bangalore, in Chamrajpet, 
there was some rape case. She could 
not go to the doctor, as she was illi
terate and no doctor was ready to 
take up the case. Women's organisa
tion wanted to take up the case. It 
could not. Because they could not 
have the medical certificate. That 
may be the case with many women 
also. Can Government do something 
to the illiterate and poor women who 
cannot go to the doctor?

MR. CHAIRMAN: You are in the 
organisation serving the cause of the 
women. Tell me after how many 
days did you come to know of this
ea**r i j ^ i n w

SHRIMATI S. MALATHI: After
15 days.

MR. CHAIRMAN. Had this been 
brought to your notice earlier, you 
could have agitated for their causes. 
This is what you mean. When 
rape takes place, immediately 
the victim must go to the Police 
Station and file a complaint. It should 
be further followed up that the F.I.R. 
is registered so that the police start 
investigation. Within an hour of the 
registration of the F.I.R. the police 
should take her to the doctor. It is 
the duty cast on the police, not on 
the lady or any other organisation. 
That is why I am telling you that 
legal position is already clear. If the 
complaint is given, then it is for 
them to charge-sheet the accused. The 
lady can only support the prosecution 
case and not a single pie is to be 
spent by the lady.

3«6

SHRIMATI S. MALATHI: In
Melur, one lady named Anasuya, was 
raped. The doctor could not give 
certificate and therefore she could not 
go to the court. Moreover, how, do 
you expect a lady who is raped fro 
go and tell the police about the case. 
When you say that the press should 
not publish it, how can a lady could 
go and tell her own unhappy inci
dent to the police? I would not 
object if the press is permitted to 
publicise the whole thing, the name 
of the victim and the name of the 
accused. Publicity is required even 
at the earlier stage with the consent 
of the victim of the rape.

SHRIMATI GEETA MUKHERJEE: 
You have said about the onus of 
proof. You have said that you sup
port the provision regarding the shift
ing of the onus in the case of cus
todial rape on the accused. You have 
observed that other than the custom 
dial, some other categories should
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also be included. In these categories 
you have mentioned about the cases 
of land dispute and cases of em- 
ployer-employee which should also be 
included. So your contention is that 
the proposed Clause 111A is all right.

SHRIMATI S MALATHL Yes.

SHRIMATI GAYATRI DXVI: I
support all the proposed clauses in 
the Bill. But the important things 
On which 1 want to stress is that in 
regard to publicity part of this 
Amendment Bill, I totally oppose that. 
Publicity of such cases should not be 
given if the victim does not want any 
publicise of the cases. At least one 
member of any women's organisation 
must be present during the in camera

proceedings. Then, no woman should 
be arrested after the sun-set and 
before the sun-rise. In case a woman 
is to be arrested after the sun-set, 
permission from the superior authori
ties should be taken by the police. If 
any doctor refuses to examine the 
victim, then action against the doctor 
should be taken. In the police station, 
if the police inspector refuses to 
register a complaint of this nature, 
then action against the concerned 
police Inspector or the Incharge of 
the Police Station should be taken. 
These are all my points.

MR. CHAIRMAN: Thank you
very much.

(The Committee then adjourned)
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I—National Federation of Indian
Women, Calcutta.

Spokesmen:

1. Shrimati Rani Dai Gupta.
2. Shrimati Seva Bandopadaya.
3. Shrimati Mina Das Gupta.

(The witnesses were called and 
they took their seats).

MR. CHAIRMAN: Before we pro. 
oeed, may I draw your attention to 
Direction 58 of the Directions by the 
Speaker which reads as follows:

“58. Where witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it clear
to the witnesses that their evidence 
shall be treated as public and is 
liable to be published, unless they 
specifically desire that all or any 
part of the evidence given by them 
is to be treated as confidential. It 
shall however, be explained to the 
witnesses that even though they 
might desire their evidence to be 
treated as confidential such evidence 
is liable to be made available to 
the Members of Parliament.*'

Let us start.

You would have gone through the 
Bill, Please tell the Committee what 
are your views and on what points 
you would like to enlighten the Com
mittee.

SHRIMATI RANI DAS GUPTA: In 
general our organisations welcome 
this proposed BUI because it seeks to 
widen the definition of sexual

offences and also defines more exten
sively circumstances which vitiate 
consent. In particular we welcome 
the provision where the onus of proof 
is shifted to the accused and is pot 
on the victim. We welcome insertion 
of Sections 375 and 376 in this Bill. 
We request you only to make a minor 
change regarding age. The age should 
be 18 and not 16. At the age of 16 
they are just school girls. Even the 
passing of final school is at the age 
of 17. So, they are not matured. We 
suggest that the age should be 18.

We also welcome insertion of Sec. 
tion 111A of Indian Evidence Act of 
1872. We want that in all cases 
where sexual intercourse is proved  ̂
and the victim claims that she did not 
give her consent the courts should 
presume that she did not give con
sent.

As regards Section 228 in respect 
of printing and publication we oppose 
any blanket ban on reporting of rape 
cases. We totally oppose trial in 
camera. Our suggestion is that dur
ing the proceedings there should be 
no ban on the publication of the 
name of the accused and the crime 
committed. After the case has been 
decided there should be maximum 
publicity given to the crime, name 
of the accused end the punishment
Only the name of the victim should 
be withheld from publicity. Further,
we submit for deletion of Section 396 
regarding punishment about the pub
lisher and the printer. We do not 
want in camera trial and we request 
the name of the accused and the
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Mine of the case should be published.

MR. CHAIRMAN: Do you mean
to My that punishment thereby 
should be abolished?

SHRIMATI RANI DAS GUPTA: 
Tea.

MR. CHAIRMAN: You have finish
ed your statement. Now some Mem
bers may desire to ask some questions. 
Please answer them.

SHRI ERA SEZHIYAN: Retard
ing item 6 of your memorandum, you 
have stated that full publicity should 
be given and the trial should not be 
in camera. Suppose in the end the 

proves to be false and the accu
sed is acquitted. Then, what is the 
remedy you suggest for the accused?

SHRIMATI RANI DAS GUPTA: 
We have s*M that full publicity should 
be given.

SHRI SRA SEZHIYAN: That is all 
Tight. Suppoee in the end the case 
proves to be a false case and the ac
cused is acquitted. Then what hap* 
pens to ell the damage done to him?

SHRIMATI RANI DAS GUPTA: 
In our soelety the accused is move 
powerful than the victim.

SHRI ERA SEZHIYAN: Suppose
them la a plan wilfully foisted by a 
lady and she flies a case against a 
Minister or somebody. But after the 
trial i> over it is proved that it is 
a false case. Then what happens?

SHRIMATI RANI DAS GUPTA: 
After the court decided the innocence 
•t the accused then the case will be 
dlsaUsMd.

SHRI ERA SEZHIYAN: But what 
happens to the damage done to tne 
accused?

SHRIMATI RANI DAS GUPTA:
When a person is accused before the 
decision of the court we cannot say 
that he is innocent.

SHRI ERA SEZHIYAN: Suppose
he wins the case. What happens to 
the damage done to the accused?

SHRIMATI RANI DAS GUPTA:
That will depend on the decision of 
the court. If the decision of the 
court is that he is innocent, that 
should be published. We have re
quested that the decision in the case 
should be given more publicity.

SHRI ERA SEZHIYAN: Perhaps
in this case the decision ig that a false 
case was filed against the accused.

SHRIMATI RANI DAS GUPTA:
How can you say that the case ii 
false until and unless the Judge de
cides so? So, we have to wait for 
the judgement

SHRI ERA SEZHIYAN: Do you
want to say that till the judgement 
comes it should not be published and 
the trial should be held in camera?

SHRIMATI RANI DAS GUPTA:
The victim being a girl will be more 
socially persecuted.

SHRI BAPUSAHEB PERULEKAR: 
Supposing after the entire evidence ii 
heard and with all the protections 
afforded under the new Bill the Judge 
comes to the conclusion that the 
woman has falsely implicated an in
nocent person in order tb malign hii 
character. Do you thinlf that in such 
a case the woman should be punish
ed!



SHRIMATI RANI DAS GUPTA: 
That is blackmailing. '

SHRI BAPUSAHEB PERULEKAR: 
Suppose the court has decided that 
with the intention to malign a public 
person the case was filed. Don’t you 
think that in such cases the woman 
who has indulged in filing the case 
falsely accusing a person with a seri
ous crime should be punished? Sup
posing the court ultimately comes to 
the conclusion that the accused has 
not done anything. Don’t you think 
that the woman should be punished?

SHRIMATI RANI DAS GUPTA:
If it is decided by the court that she 
is a culprit, she should be punished.

SHRI BAPUSAHEB PERULEKAR: 
Regarding point No. 2 in your Memo, 
randum you have said that you are 
totally opposed to the trial in camera, 
And you say that if the trial is held 
in camera, more protection will be 
given to the accused. But if the trial 
is held in camera, the woman will be 
more free in giving detailed evidence 
because there are some delicate issues 
which will be discussed. Then, why 
do you say that this will be giving 
more protection to the accused?

SHRIMATI RANI DAS GUPTA: 
The condition in our society is such 
that the accused will have all the 
social advantages. If the trial is 
not held in camera and if it is open, 
then the public mey come to the 
protection of the woman who is the 
victim.

SHRI BAPUSAHEB PERULEKAR:
I am on the point of holding the trial 
In camera. If the trial is held iti 
camera, the woman will be mortr 
free to give her deposition.

SHRIMATI RANI DAS GUPTA: 
Then nobody will know what is hap
pening in that case and the victim 
may be put under disadvantage.

SHRI BAPUSAHEB PERULEKAR; 
You said that consent by inducement 
should be included within the defini
tion of rape. You have stated ‘sexual 
intercourse through consent by indu
cement.” What exactly do you mean 
by that?

SHRIMATI RANI DAS GUPTA; 
We do not like to differentiate the 
punishment on account of this.

SHRI V. KISHORE CHANDRA
S. DEO: You stated that you *r* 
opposed to holding those proc*#0r 
ings in camera. Don’t you think 
that it would be detrimental to 
women if a ban is imposed on in cam
era hearings as for as rape cases ar* 
concerned?

SHRIMATI RANI DAft GUPTA: 
We think that the victims will get no 
benefit from in camera hearing.

SHRI V. .KISHORE CHANDRA S. 
DEO: Are you opposed to holding iti 
camera hearing if the victim insists 
on such a hearing?

SHRIMATI RANI DAS GUPTA: 
We are not opposed.

SHRIMATI GEETA MUKHERJEE: 
As far as the trial in camera iscon- 
cemed, probably the witnesses are 
apprehensive that the proceedings’ 
would not be punished. But, if the 
social organisations «tc. are permitted 
to be present during the in camera 
hearing in the court, do the witnesses 
think that the hearing can be held 
in came rao

SHRIMATI RANI DAS GUPTA? 
Yes.

MR. CHAIRMAN: Sometimes, there 
would be a chance to accept a finding 
in favour of the victim instead of 
giving the benefit of doubt to the 
accused. There are possibilities. 
They are not ruled out. That is why, 
publicity has got its own advantages 
and disadvantages.

MR. R K. MHALGI: Do you agree 
with suggestion that if the victim in 
a rape case requests for in camera 
proceeding, it should be allowed?

SHRIMATI RANI DAS GUPTA: 
But not in all the rape proceedings.

SHRI R. K. MHALGI; If the victim 
requests that the proceedings should 
be held in camera, can it be held?

SHRIMATI RANI DAS GUPTA: 
In that ease, it can be afiowed.

(The witnesses then withdrew.)



333
IMtochim Banga .Mahila Samity, 

Calcutta*

( Spokesmen:

1. Shrimati Bina Guha
2. Shr^nati Vidya Munsl

{The witnesses were called ««d they 
took their seats)

MB. CHAIRMAN: Before we
proceed, may I draw your attention 
to Direction 58 of the Directions by 
the Speaker which reads as follows:

“58. Where witnesses appear before 
a Committee to give evidence, the 
Chairman shall make it clear to the 
witnesses that their evidence shall be 
treated a5 public and is liable to be 
published, unless they specifically 
desire that all or any part of the

v\gyidence <*ven by them is to be tre
ated as confidential. It shall however, 
be explained to the witnesses that 
even though they might desire their 

* evidence to be treated as confidential 
such evidence is liable to be made 
available to the Members of Parlia
ment."

SH RIM ATI V ID Y A  MUNSI: It
should be public.

MR; CHAIRMAN: You please place 
your views, point by point.

SHRIMAtl VIDYA MUNSHI: We 
already submitted a written state- 

Ament. I will try to mention the main 
points with whi?h we are concerned

In Section 1UA of the Indian Evi
dence Act, 1872, some changes are 
proposed in respect of rape. We think 
that- these changes should apply not 
only in the case of custodial rape or

* ommitted by policemen 
others in authority* but in all cases. 
In every case where sexual inter
course has been proved and the 
.woman says that she, did not give 
J*ftr consent, it should be accepted, 

tha onus of proving that there 
was consent on her part, should shift 
to tbe accused. We know that there

are some objection* to this point of 
view because it hag been claimed that 
this can be used to blackmail people. 
But we think that as the law stands 
the main problem is not that of inno
cent people getting punished on char
ges of rape but that it is almost im
possible to bring any guilty person to 
book. So, we propose that in all cases 
of rape, the onus to prove consent 
should shift to the accused.

MR. CHAIRMAN: I would like to
know whether you have followed the 
distinction between the onus of proof 
and onus of presumption.

SHRIMATI VIDYA MUNSI: I
would like to feel that the burden of 

, proof of consent sholud go to the 
accused.

As regards Section 376(2)(a), the 
Bill mentions Police Officer. We are 
not very clear whether this includes 
Police Constable. We want that the 
Bill should be specific and include 
not only Police Officer but policemen 
of all ranks because, many cases have 
taken place involving police consta
bles who are not officer. *

Secondly, the alleged crimes com
mitted by a police officer in his area of 
jurisdiction only are covered by this 
Clause. We think that a rape com
mitted by any policeman in uniform 
anywhere, whether in his area of 
jurisdiction er outside his area of 
jurisdiction, should be covered by 
this Clause because to the majority of 
women victim* most of whom are 
from the under-privileged sections it 
is not known whether a policeman in 
uniform is in his area of jurisdiction 
or not. What she is concerned about 
is that a policeman in uniform is a 
person of authority and an object of 
terror. So, all policemen in uniform 
committing such crimes, whatever be 
the area, whether it is in their juris
diction or not, should be covered by 
this Clause.

f The Law Commission have made 
( certain recommendations about 
: amending the Criminal Procedure

Cfefe, 1973, to ensure that the areas 
. of contact between women and
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policemen are minimised and that 
whenever they occur, they are con
trolled. We want that, in section 46
(1) of the Cr. P.C. 1973 there should 
be an addition that, when a woman is 
arrested, either the arrest should be 
made by a police-woman or if there 
is no police woman available and if a 
policeman arrests a woman, then oral 
submission to arrest should be suffi
cient and the policemen carrying out 
the arrest should not touch the 
person of the woman except in very 
exceptional circumstances.

We also want acceptance of the Law 
Commission’s recommendation about 
Section 46 to add a new sub-para 
under section 46 of the Cr. P. C. that 
no woman should be arrested ordinari. 
ly after 8.00 p.m. and before 6.00 a.m. 
that is during the night. If there arei 
any exceptional circumstances neces
sitating such an arrest at »uch a time, 
then the officer concerned should get 
special permission from his superior 
officer or should state, after the arr
est, the reason for such an exceptio
nal step.

The interrogation of a woman put 
under arrest or even under inquiry 
should take place ordinarily at her 
dwelling place.* The present term of 
4at her place of residence’ is likely 
to be interpreted as area of residence 
or town of residence or village of 
residence, etc. The scope for such* 
wide interpretation should not be 
there. In her own home, the woman 
should be questioned. No woman 
should be required to attend the Pol
ice Station between 8.00 p,m, and
6.00 a.m.

On the same lines, as far as arrest 
smd detention are concerned, in sec
tions 417A and 417B of the Cr. P. C.f 
we want certain changes to be made. 
Firstly, no woman should be arrested 
and lodged in a police lock-up at night 
during those hours. Secondly, if 
there is no suitable place of detention 
meant only for women in the vicinity, 
then she should be kept in an ap

proved home meant for the protection 
or welfare of women and children in 
the vicinity.

It should be made an offence if any 
police officer refuses to record infor
mation in a cognizable offence. Such 
refusal should be punishable with 
imprisonment. Section 167A of the 
Cr. P. C. should be suitably amended 
to bring this about. Secondly, the 
officer in charge of the Police Station 
where the information is recorded 
should himself investigate the case and 
not remit it to any lower staff. In the 
case of a sub-divisional town, th# 
District Superintendent of Police 
should himself carry out the investi
gation. A copy of the information 
lodged with the Police Station should 
be forwarded to the nearest Magistra
te, whether or not he is empowered 
to take cognizance. He should isssue 
directions regarding investigation of 
the case until cognizance is taken b f  
the Magistrate who is empowered to 
do so.

Regarding evidence, we think that 
the past of the raped victim in respect 
of sex with any person other than 
the accused should be considered as 
irrelevant to the investigation of the 
case because, any woman, whatever 
be her past, whether she is a good or 
a bad woman or even a prostitute, 
should have the right to protection 
against rape.

In the Bill under the headfnjf  ̂
•Sexual Offences9, there are a number 
of clauses when consent will be consi
dered as vitiated. We think that the 
age should be not 16 years but 16 
years because that is now the mini
mum age for marriage, and that has 
also been recommended by the Law 
Commission. Secondly, we think that 
there should be an additional clause 
including inducement as one of the 
factors vitiating consent because there 
are many cases where persons In 
authority or persons holding eeonojQfc 
power over the relatives of the woman 
eoneemed oiler inducements or threats
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forcing them to obtain the consent of 
their womenfolk for sexual exploita
tion by the persons who hold power.

We are for trial in camera provided 
representatives of women organiza
tions and social organizations would 
have the right of access to such trial.

About publication of reports, we 
think that the provisions in the 
Amendment Bill are very drastic. The 
Bill itself would probably not have 
come up and many of these provisions 
would never have been discussed by 
such a wide section of public organi
zation but for the publicity which 

. was given by the press to the Mathura 
case and several other similar inci
dents in the recent past. We think that 
particularly at the allegation stage 
there should be no restriction on press 
publicity except that the name of the 

^victim should not be published. If the 
^tAste to which the victim belongs, for 

example, a tribAl woman or « Harijan 
woman, etc., is published, it helps to 
arouse public opinion and it helps the 
victim to defend herself. Otherwise, 
many of these incidents never see the 
light of the day and are even recorded 
in police diaries.

As far as punishment is concerned, 
in the case of custodial rape where 
sexual offence not amounting to rape 
is defined, the punishment prescribed 
is rather low and there are many loop- 

v holes. In one particular case at least, 
-ripe of or sexual assault on children, 
there should be a heavy punishment, 
because those are particularly hei
nous crimes and there can be no 
doubt about any element of provision 
on the part of the victim. I have 
finished my statement.

* 1 * * ' *t f  wrnw 
*  * fa  aprllr Ir

to*?t
f w r  arwrr i *fir

I

fa<TI 3TCT y f
*jwr*ir to  tar if

*rffc?rr f a t  f a t f t  t t  n r f t a  s v r
* fa  Jrt ww «  r surwitf
f a r r  ?rt t o  i i ,  t r w f t  a if a
% *nr *^t WTfwft ft writ fc, t o  

afar a m r  ^t ftor, a r * f a  ^  uroft 
l * r  *rr*rfr i f  f a r m i r  1 i  i j t f t  f w f t r  ir 

if  f t  ^  * t
j r f f f f T  f a t f r  i f r  j w  %  w i t  i t  w w  I

tft TO* WTff H’TT *\f|V «f,T
ift ft | fa qftr %

^  fatfr jot qT utrh
«nrr * %ftt mwttft

sarr fira tft tv  f i t  if urctft
fUT TH> $ ?

SHRIMATI VIDYA MUNSI: Wh»t 
I said was that the onus for proving 
consent should be on the accused. 
One would presume that when the 
case is going in the court the learned 
judge will take into account all the 
evidence and the circumstances. But 
a$ I said before the main thing to 
guard against is that—may be one or 
two auch cases may take place—as far 
as this particular matter is concerned 
in our society as it is an, accusation 
of rape itself means a big social stigma 
against the woman. The guilty are 
going scot free and there is no way 
of proving th®t she did not give her 
consent

Hr wmw **nr: vjt
fafftflft*T%qT'i«nPr tft

TO* ftyw  WTKVTfWt y fftr  t 
**tt «r? w»fr % fat? fanm *r»r

? ^ ft *jnr tft vftrcnf f  tft fwntff 
% wrrm w, cvfnff % mrm  if at 
hrr’Tir vr ircm r ft, *ftf n«a «nn*TT 

firt Iw vt wmfc— rnft wfirar % *rrw 
jA n tfv n v  t o *  u p t  *rflf
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vr fffffr 1 1  t t
V*T jfaq 5T(ff 5f<rr S%»ft 113T *? W«fT 

.irffcTfff % ft*  ^  irr r-i3r «uq v rf 

tft*rr-̂ ¥T tv tt  wTftf $ ?

SHRIMATI VIDYA MUNSI: If
physical torture is not to be condoned 
there ia no rea:on why any interro
gation should not be possible to be 
held in the woman’s own residence. If 
in exceptional cases a woman hag to 
be interrogated somewhere away in 
that case investigation should take 
place in the presence of a woman so
cial worker or a village school 
teacher. It should not take place 
entirely in the police precincts.

SHRI V. KISHORE CHANDRA S. 
DEO: You have said that you are in 
favour of holding the proceedings In 
camera and at the same time.yoj want 
that wide publicity should be given. 
So, my question is how hearing in 
camera is relevant once publicity is to 
be given. *

SHRIMATI VIDYA MUNSI: On
the whole we are not so particular 
whether it is in camera or not. If it 
is in camera in name of the woman 
should be withheld* The evidence 
that comes out in camera would ob
viously not be open for press publi
city but at the allegation stage there 
should be perfect freedom for publi
cation.

SHRI V. !USHORE CHANDRA S, 
DEO: You have said that the onua of 
proof in respect of consent should 
bp on the accused and y?u have sfeid

that there should be wide publicity. 
Don’t you think in this sort of thing 
in certain cases women may like to 
malign the character of a man? Don’t 
you think that with such press pub
licity at the allegation stage the repu
tation of the accused person would 
be damaged? I do entirely chare your 
views and the anxiety you have ex
pressed, but there may be certain 
instances where such cases are filed 
against persons to malign, their per
sonality. In such cises how do you 
think?

SHRIMATI VIDYA MUNSI: Ac
tually our ext>eriexice is that despite 
a massive publicity campaign, despite 
all the press publicity, the accused 
may be acquitted. In a case like that 
of Rameesa Bi, even the finding* of 
the Inquiry Commission headed by a 
Judge were totally reversed in the 
Court. So, it is mainly the less pri
vileged, the more disadvantagvously 
placed of the two side8 who sfiouid 
get greater protection of the law.

SHRI ERA SEZHIYAN; Y ou  nave 
said that the words ‘A police officer 
who has raped in any police station’ 
should be substituted with * A 
policemen in uniform1. What are yo-ir 
arguments about this?

SHRIMATI VIDYA MUNSI: 
Firstly, we want thfcf police officers 
as well as policemen of all ranks, 1 
mean the police personnel, should 
be included in the clause as it stands. 
9econdly, here ii is aaM about a police 
oflfcer committing rape in the local 
are* in which he is-*appointed. There, 
is ru> question of uniform *r 
out of uniform.. That is all* right 
Then, it is said, ‘in any police station
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whether or not situated in such local 
area1. There also there is no ques
tion of uniform or no uniform. But 
outside these two, the policemen in 
uniform in any other area or outside 
the jurisdiction may also commit 
rape and in such cases the victim 
would have no way of knowing whe
ther he is the officer in that area or 
he is in charge of that area. In such 
circumstances the question of uniform 
becomes important, not otherwise.

SHRI ERA SEZHIYAN; You see, in 
respect of other classes of employees 
the uniform and other things do not 
occur. Only here the concept of uni
form occurs. Why?

SHRIMATI VIDYA MUNSI: If it 
says ‘policeman committing rape in 
v'ny area’ then it is all right.

SHRI V. S. VIJAYARAGHAVAN:
^ Vau referred to .sexual assault and 

said that more deterrent punishment 
should be given. We have already 
provided the punishment of improson. 
ment for that offence. What more 
deterrent punishment do you want as 
fa: us sexual assaults are concerned? 
Do you want that the accused should 
be punished with death?

SHRIMATI VIDYA MUNSI: No.
B jt  the minimum punishment should
b'* morc than 5 years’ imprisonment 
and not less than 7 years* imprison
ment in any case.

i MR. CHAIRMAN: I want to know 
this from you. Just as the offence i - 
committed, till the complaint is filed 
before the police officer, the press i? 
wt liberty under the fundamental 
rights to publish about the offence. 
As soon as the case comes to the 
Court, the trial will be in camcra. 
Of course publicity can be given 
after the judgment is delivered by 
the court. What is provided here 
publication at a particular stage. At 
which stage would you like to have 
publication? Or do you want that the 
entire publication should be after 
that?

SHRIMATI VIDYA MUNSHI; We 
want that, publication should ba Un
restricted at the allegation stage.
When the court hears in camera that 
cannot be published. But at the alle
gation stage everything except the
name o f the victim should be publish
able by the press and after the judg
ment, of course.

MR. CHAIRMAN; You said about 
the enhancement of the age from 16 
to 18. The Act about the maturity of 
children provides 16 years. The 
understanding is that after 16, a girl 
will have good understanding. After 
16 the question of consent would 
arise. That means, after that age 
comes, consent is given. But there is 
a danger that between 16 and 18 
years of age there may be a consent 
find there may be some cohabitation 
Suppose, in that case the parties ore 
willing to marry. Even then, if you 
put the age as IB. you will not have 
this consideration. Conception would 
be there after the nge of 16. Then 
the question of marriage would arise

SHRIMATI VIDYA MUNSI: That
may be true as far os the question of 
marriage is concerned.

MR. CHAIRMAN: I am only ex- 
plaing the difficulties arising out of 
these offences.

SHRIMATI VIDYA MUNSI: That
way if the minimum age of marriage 
should be fixed as IB. There may b<* 
social difficulties in enforcing it.

MR. CHAIRMAN; Kindly do not 
mix it up with marriage. Btit where 
the custody of the grown-up girl is 
up to the age of 18, only for the pur
pose of marriage consent i s  there 
But here is a case where consent Is 
very material for the purpose of 
conviction of the accused. These are 
two things.

SHRIMATI VIDYA MUNSI: I do
not see why there should be any 
difficulty ir. the age being eighteen 
in both the casta.
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MR. CHAIRMAN: Of course, it is 

more of on advantage to a woman. 
On that you give your view.

SHRIMATI VIDYA MUNSI: I do
not know why it should be disadvan- 
tageoui to the accused Also.

MR. CHAIRMAN. I have made that 
very clear Advantage ia with the 
consent. Without the consent is not 
advantageous to the accused.

SHRIMATI VIDYA MUNSHI; Yes, 
but if the age is 18, then below that 
age consent would be vitiated.

MR. CHAIRMAN: I think I am not 
able to convince you. I have given a 
concrete example where consent is 
material for the purpose of marriage 
or for the purpose of conviction of 
an accused. I told you that maturity 
of understanding comes at the age of
16. Even medical experts are very 
vehement in saying that They said 
that maturiy comes at the age of 16. 
So many scientific reasons have been 
given while coming to this conclu
sion. It i8 not guess or an imaginary 
thing.

SHRIMATI VIDYA MUNSI: Any
way, we have stated the opinion of 
our organisation. I think that the 
Law Commission also is of the opi
nion that it should be 18 and not 16.

(The witnesses then withdrew)

III—(a) All Bengal Women's Union 
Calcutta. '

Spokesmen;

1. Shrimati Romola Sinha
2. Kumari Meera Dutta Gupta

(b) AU India Womens Conference 
Calcutta.

Spokesmen;
1. Shrimati Sati Sinl*
2. Shrimati Ashoka Gupta

(c) The Womens Co-ordlng Cornett 
Calcutta.

' Spokesman: ;

1. -Shrimati Bijoli Ghosh

2. Shrimati Aloka Mitra

(The witnesses were called in and 
they took their seats)

MR. CHAIRMAN: Before we pro
ceed, may I draw your attention to 
Direction 58 of the Directions by the 
Speaker which reads as follows:—

“58. Where witnesses appear be
fore a Committee to give evidenoe, 
the Chairman shall make it clear to 
the witnesses that their evidence 
shall be treated as public and 
liable to be published, unless the? 
specifically desire that all or any 
part of the evidence given by them 
is to be treated as confidential It* 
•hall however, be explained to the 
witnesses that even though they 
might desire their evidence to be 
treated as confidential such evi
dence is liable to be made available 
to the Members of Parliament

I would like to know whether one of 
you would make the statement on 
behalf of all.

SHRIMATI ASHOKA GUPTA:
We have discussed the matter and we 
are of the same opinion and if you 
put any particular question for indivi- \ 
dual opinion, we can give dariflca- 
tions individually.

MR. CHAIRMAN: On what points 
are you going to give evidence?

SHRIMATI ROMOLA SINHA: On 
page 3 of the draft Bill, line 2 under 
‘Exception’, we want that the ego 
should be put at 16 in place of 15.

On page 2 of the draft Bill, line 41, 
we want to put the age at 18 years 
in plaoe of 16 years.
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> On page 9 of the draft BOl, line 89 
"*Eiptonatlon 1,—Where a woman la 
raped by three or more persons’*. Hie 
words "three or more peraons” should 
be replaced by two or more persons.

Then there are Sections about 
Public Servants and Jail Superin
tendents who have women under 
their custody. In their case, the 
accused should not be let off if 
the intercourse takes place even 
with the consent of woman. The 
women under their custody are 
helpless. They may give their consent 
which may not be reaL It may be 
a forced consent.

SHRIMATI ASHOK MITRA: As
regards publicity, the name of the ac
cused should be published only after 
conviction. If exemplary punishment 
is given, it should be published with 
the name of the accused. There 

Vhould be some provision made in the 
THll to give publicity to the fact whe
ther the victim comes from tribal 
family or from a low income group 
or Islam. This matter may be given 
consideration. The crime* committed 
should be given publicity. Otherwise, 
the whole case can be hushed up and 
generally there will not be any effect 
on the public and also on the morale 
of the victim.

SHRIMATI BUOIA OHOSE. 1 
want to suggest that, on page 3, in 
sub-dauss 2(a) (b) and (c), the 

Swords takes advantage of his posi
tion* be deleted. Also in 376A and 
376B. the words 'takes undue advant
age of hig official position’9 may be 
deleted; also ‘police officer and’ may 
be added before ‘public servant*. On 
page 4 lines 52 and 58., the words 
“previous permission of the Court” 
may be deleted On page 5, line 10 
Jnay read as "to imprisonment of not 
less than six months and also to fine". 
On page ft, in 376A. 376B and 876C, 
it should be treated as rape and the 
same punishment should be given as

SHRIMATI ASBOKA GUPTA: 1
*ould Uke toadd that, when Interro
gation of the victim takes pUce, the 
interrogation Should be in fee pre
sence of a woman sodal worker or 
a woman lawyer and also a male or 
female relative of the victim and In 
her own home.

SHRIMATI ALOKA MITRA: There 
are a few points that I would like 
to add. On page 1, line 14, ‘\a fine 
of not less than Rs. 5,000" may be 
added. On page 2, line 41, "18 years’* 
be inserted in place of "16 years*9. 
All cases under this legislation should 
be held in camera. We strongly re
commend that separate courts on the 
lines of t o i ly  courts be set up for 
better understandig and handling 0f 
such cases and particularly for speedy 
disposal of cases. Provision should 
be made for free legal aid for victims 
of rape on zonal basis in cities and 
Sub-Divisional bads in the districts. 
Voluntary organisations mr%1* soda) 
workers should be authorised to lodge 
complaints on behalf of victims and 
to render assistance during the trial. 
Refusal by the police station to take 
F.IR. from the victim, her relatives 
or voluntary organisations should be 
a punishable offence. Hie rape 
victims should be interrogated by the 
polios officer et their residence or 
dwelling place only in the presence 
of a male or female relative or friend 
and a woman social worker or a 
lawyer. The investigating officer 
should not be below the rank of the 
officer indierge. The mddical exami
nation of the victim and the accused 
4iou]d -be done by two doctors oi 
which one should be a lady doctor 
representing the victim, and a copy of 
such examination report should be 
given to the victim and the Magistrate 
without any delay. The accused must 
be arrested and detained until the 
investigation i* complete m cases of 
custodial rape, the victim should be 
immediately removed to a reputable 
home for women. Police protection 
must be given to the victim if asked 
flotf. If there Is my compdatnt ctf
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of intimidation lodged t>y the ytctijn 
or her relatives o r ‘any social worker 
workiijg into the cpse, the intijnlA^tpr 
or intimidators should be arrested im
mediately and detained till the inves
tigation is complete. Proceedings 
Against him/them should be started 
immediately and the person should 
be liable to a jail sentence of not lees 
than six months. In all cases o f  un
lawful intercourse under this Act, the 
on us af proof of consent should be 
on the accused and not on the victim 
The morality and past sexual history 
o f the victim should not be a matter 
lor investigation and record during the 
proceedings; the relevant issue should 
be the relationship of the victim with 
the accused in order to establish con
sent or otherwise. Regarding the role 
of the press, no publicity should be 
given during the trial of rape cases. 
AJEter the verd ict  has been given, the 

should  be reported in general 
trims highlighting punishment impos- 
rd without disclosing the names of 
the victim as well as the accused as 
this m ay  facilitate identification of 
the victim.

SHRIMATI ASHOKA GUPTA; The 
All India Women’s Conference feel 
that the name of th0 accused, if he

punished and the crime is proved, 
should be given wkle publicity after 
the case is over.

SHRIMATI ROMOLA SINHA: It
does nat necessarily mean tfnat the 
name of the victim will be disclosed. 
The press should be urged never to 
mention the name of the victim. If 
the name of the victim is mentioned, 
that should be punished

SHRI LAL K. ADVANI: If this
provision 'had been there in the law. 
tw o  years ago, this Bill may not have 
been born. 'This-Bill is the result of 
an outcry in the press that such in
cidents are taking place and nothing 
is done about them. As a result of 
this outcry in the press and by the 
vision had been there, then the 
Mathura case would npt have come to 
light. I am merely pointing out the 
other side of it. Here most of the

women’s  arinuiitiUions have
for publicity and .they have pppp***
any ban on publicity as is prepared 
here.

SHRMATI ROMALA SINHA: In
our country, if the name -of the vietin  
is made known, you know what the 
result is.

SHRI LAL K. ADVANI: I am 
aware of it. I am merely pointing 
out the other side.

SHRIMATI ASHOKA GUPTA: We 
appreciate what you say. As soon as 
the ease is complete then give wide 
publicity but don’t mention the name 
o f the victim.

SHRI LAL K. ADVANI: This Bill 
prohibits publication even before the 
trial. Trial, of course, should be in 
camera. That cannot be published 
even subsequently. There is embargo 
on the judgements being published as 
it is.

SHRIMATI ALOKA MITRA: That 
should be relaxed.

p m  t o w  i ft
ft T1WTT 1 ft OTT § 7T$ T5\T̂vrr

f  Ft TfrHift %
1 5 m*r TTsfr % ?ftT

'Tfa % <̂TT STSTHH ft JTT̂ TT
o

stfT ft, rft fUTT WT
^  Wtr tTrJft TT fTim «TT̂ TTT
-<% ^

^TTT tft
?>*it ?0X, -

s?r % 3ft srTfomfr 
STS' $,3ft fT5T% % m*r fatf
^ ir fa r t  % ft
% *ft, i 2 - i 3 - i 4 ? r m  tft t o

if sretfY tft sirst ŝrrrft t
1 4 -1  5 -  1 6 ?(T5T tff 3TJ ft 1^% 

tft jft f  I I[ff tft rr
faT  ft nm  $ i

q-rer<T *i s m  tt>?t f,
t ff  ? '
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4 m h  « f r t j  *  * ,. 
w - w  irm w fflw f

vm€Y $t T̂̂ ft ( i *mfr *rft«T 
« w n  *5 t o  ft f t  * ¥ #  ^  
*rft i * * m  % ^  *  * * t  *  * *  
^pTT Tnpft 3 fo  i& « r *  I r j f w

^  <lr *t<t * *  5 ^  5 ^ ^
jfttum  * 5  «ft* 13-14VW  w <ra 
Su * f  ifi ^  ^
1 1  i s  ftr?, *far fa  « w  *  **?» 
imft < t n < f t  ^  «n<«
* r & z  a t w w * \  * $  &  *tr ti
a t  x r *  t «

SHRI UAL K. ADVANI; ChIM 
marriage ia * social prctolan. It hl0 
ta be dealt witti in ita own way. 1 
oan understand somebody auggMWif 
that that ahould be made man «tdn  ̂

Xgant but ao *** ** ttxia la concern** 
under the age of 18 it i* a r*P®. ®°* 
instead of reforming we will be Far
ing strength to the administration to 
use it in any manner.

4 M I  wiN* «^n J ht*tt fa

nro n ffc O t  %,3rfa* ww
ffiff a|ft v m  % * fa*TT* 1

SHRI LAL K. ADVANI: At «>•

^•f n qttn d  no* dealh»g'i*Mli tttfr 1m#* 
of ehfld uiai'Jpiege. •

afNtft **tm  »pn : **T«*ro 
f»*w -tf w*Hw | t 

$«r*iW  % ift.wi**
*  *rwt ftart «ft i *n*-*w w k  Of
^wOt «rffc % XRfr
| i  w  fm  nHpit rfw w  Ot t w  |  
fa  i 6 *rm w <r?*r qfa wr 
^  Vtr ^ ,rp#t
$>ft-*rr<T t£rt

sun v. nsHofcr chxndhas.
DWBh W»ap|»scia»e< whatrtu ftilflfc 
8Bftt>bfet*t81s''coifo4V'‘lii af'dAw 
and linking it will be giving n on  
pow«ra to tbs patoeaad magMratae.

SHRIMATI ROKOLA SINHA: Th*t 
ia all w« leeL

SHRI V. KISHORB CHANDRA S. 
0BO; You have said that no publicity 
should be gffen aa far aa the victhn 
is concerned. By ‘victim’ what exact
ly do you mean? Do you mean to 
aay that a person becomes a victim 
only after the court judgment is 
delivered?

SHRIMATI ALOKA MITRA: Of 
coarse, It 1a not true;

SHRI LAL K. ADVANI: Alter the 
judgment of acquittal ia delivered, 
will he be the victim against whom 
the accusation is made?

SHRIMATI ALOKA MITRA: Yes.
SHRI V. KISHORB CHANDRA S. 

DKQ: Has the victim Man the trifen 
who was falsaty im^ttoaM?

SHRIMATI ALOKA MTIRA: That 
is, after the ease is over, publlettp 
can be given.

SHRI V. KISHORE CHANDRA S. 
DEO: Do you naarip the parson# «* 
vlotkn after that paraon ia acgultted 
by the court judgment?

SHRIMAtt ABS0«A OUPTA: The 
peti&p. who la alleged to have ban 
n|ed ia not necasaarlly a victim. 
A n# the Judgmaat is givaa, the 
vktop may b» the accuaad who ia 
aô olttBd fcy the court of l*w. Tha* 
ia wOr we ar« aaUng |hat ao pokli> 
dty should be given baitora Ilia court 
Jud»nent is delivered.

SHltl V. KISHORX CHANDRA S. 
VtO : In such eases alaa abotdft the 
publicity be wtthhdd?

SHRJOCATI ASHOKA OUt>TA: Of 
coursê  the nama should Ifc witMhrtd.



SHRI V. KISHORE CHANDRA 8 . 
DEO: What is your opinion about 
Section 376 on page 3 of the Bill?

SHRIMATI ROMOLA SINHA: This 
gives rise to the loophole in the pro
ceedings. There should not be any 
doubt, giving room for taking advan
tage of the position.

SHRI V. KISHORE CHANDRA S. 
DEO: That would be proved in a 
court of law. There are certain cases 
where by virtue of that power they 
take advantage.

SHRIMATI ASHOKA GUPTA: We 
feel that there should not be that 
much stress laid in trying to prove 
whether he has taken unnecessary 
advantage of his position or not. The 
very fact that he is in a position of 
authority ta quite enough. This ia 
our feeling.

SHRI QAZI SALEEM: About the 
age of 16 to 16, our Chairman, has 
already explained. Apart from that I 
am concerned about the social aspect 
of this Section. In this Bill we are 
treating the husband just as a vaga
bond who is in the habit of raping 
girls. I want to know whether you 
are suggesting that both should be 
treated equally. Sometimes it happens 
that a separation case is filed on be
half of the girl by the parents. But 
even if they are not allowing them 
to go with each other, there is likeli
hood of their coming to a compromise 
once they meet each other. Tn our 
social life marriage is a sacred inatttu- 
tion and under this institution you 
are encouraging them to separate each 
other. I want your advice as an ex
perienced social worker.

SHRIMATI ROMOLA SINHA: It is 
only on year’s difference. You are 
saying 15 and we are saying 16. It is 
what the Marriage Act says. Itie 
Child Marriage Act says that nobody 
cr*n marry at the age of. below 16.
So we feel that 16 years is the right 
©Be for a girl to know her husband.

3 4*
SHRI QAZI SALEEM: How dp you 

intentf improving soetedi dondtttons? 
There is very possibility of social 
changes.

wiftvT : aryt ?r* 
tfftnro v fa r w  vt ffriw 
IpT W T  Wpft rrff I <jrt# *

*ft i jnr flunrff f  f v  s t t v t
*ft wTit ?ft i b ti «t|h i

I am mother of children. I know 
what a girl of 18 years is and what 
is her maturity, it is not right for a 
girl to go into this process of mar
riage before 16. That is what I know 
as a social worker.

SHRI QAZI SALEEM: Would you
prefer to give some lesser punish
ment to the husband? 4

SHRIMATI ROMOLA SINHA: May 
be we should consider that.

 ̂ witfT i ownr
* n t m m  f W  * r?v t v t  q f» r%  fw r

IT I <Ttft Vt fT«Tt»T vrw 
vt *frvT $  i

^  qtm i

SHRI BAPUSAHEB PARULEKAR: 
The first point is with reference to-, 
sexual relations. It seems that you 
intend to raise this age from 15 to
16 because of the restrictions placed 
by Sarda Act But you may kindly 
note that Sarda Act is applicable only 
to Hindus. We have different com
munities and different religions and 
there are different age limits in res
pect of marriages in their communi
ties. If you take into consideration 
the Muslim personal law, it is diffi
cult to change the age of marriage 
which is 12 to 17. This legislation 
which we are passing will be appli 
cable to Muslims as well If you say
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that the Muslim personal law allows 
marriage of a man with a girl who 
lias attained the age of puberty and 
who is below the age prescribed in 
this Bill and he has sexual relations 
with his lawfully wedded wife, he 
should be sent to jail for 7 years. 
Don't you think that this would be 
against the interests of the Muslim 
Personal Law or against the interests 
of that society? ~

SHRIMATI ROMOLA SINHA: You 
are quoting the Muslim Law for 
allowing relationship between hus
band and wife at the age of 12. But 
you yourself mention the age in the 
Bill as 15 and not below 15. So, any
thing below 15 years is not good.

SHRI BAPUSAHEB PARULEKAR: 
This is a suggestion. This is not final. 
There were some witnesses at some 
other places who have explained this 
issue. Therefore, considering this 
aspect I would like to know whether 
you would like to change your 
opinion. Probably you are all refer
ring to Sarda Act. Therefore, I have 
brought this to your notice. If you 
can give a valid opinion it will be 
better.

SHRIMATI ROMOLA SINHA: The 
Sarda Act should not apply to this as 
far as marriage is concerned. The 
age of 12 should not be allowed, but 
we have to give special exemptions 
in those cases.

V  SHRI BAPUSAHEB PARULEKAR: 
The second point Is with reference to 
publication. You have said that no 
report is to be published during trial 
or investigation of the case and be
fore the judgment the name of the 
victim should not be published. 
Kindly consider a case where a per. 
son has filed a case and the police 
&rQ not taking cognizance of the 
offence. It is absolutely necessary 
for the press and the women's orga
nisation to exert pressure on the 
Police. That can be done only by 
h&dlng demonstrations and by writ
ing articles in the press. Ia that ease

w« have taken into eooaklaretta tornr 
view that the reel culprit few  
elite society would go unpunished b»» 
cause of the Influence he holds on th* 
Police. Suppose a rape has taken 
place in Calcutta. But the culprit It 
not being brought to book. Bow am  
you assist the poor victim uni—  you 
know his nameT It is absolutely 
necessary that it should be publtahad 
so that the police can take cognt* 
zance.

SHRIMATI ALOKA MTTRA: We
have discussed this point. We think 
that the Press can give only so much 
publicity that the offence took place 
in Islam or in other community or 
perhaps in a tribal area or in a back
ward area but if we disclose the 
name of the woman or the child, who
ever the victim of this rape, then, 
probably the rehabilitation of that 
particular woman or child will be
come difficult.

SHRI BAPUSAHEB PARULEKAR: 
Do you think that it if because per
sons with influence go to Government 
end pressurise that the Police are not 
taking any action and publicity is not 
given?

SHRIMATI ALOKA MITRA: Th*
Press only cannot help in taking up 
the case. There are many types of 
pressure to hush up a case. Social 
workers should take these questions 
up and should try to go to Govern- . 
ment and force the Police to taka 
action.

SHRI LAL K ADVANI: This par
ticular provision does not relate only 
to publication. This relates to print
ing and publication. This point was 
brought out by women's organisation* 
in Bombay. They pointed out that 
rape took place in a factory. In that 
factory those who committed rape 
were very powerful people. It was th- 
women’s organisation there wbk’h 
took up the cause and gave a memo
randum and staged a demonstration- 
Everything of it was published. Pub
licity covers everything; even putting 
up a poster that the woman's organi*
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Mttaa has come to know of a parti- 
e& tt- paHMOat* fttttcbr
a4t thflC'dte HKtm&M'bmil* tee r«•> 
jmmIM* tfMta tMugb-' the name at 
tbfe vfctiife 1* notptilflittted:

. >' ‘
SHRI BAPUSAHEB PAHULKKAR: 

Supposing th* eouit ultimately' coma* 
ta the ecneluaion that a cate la false 
and tikt Judg* holds that in order to 
■rtljpi' a pestitoular Individual the 
particular aomplabit was lodged, don’t 
you think that thia ia a very serious 
ease and it should be made penal 
and punished? If the court holds 
that this woman has purposely in 
erder to malign has falsely Implicated 
the accused, should she go out df 
oourt without any punishment? In 
such cases, don’t you think that the 
person or the woman who has filed 
the fake case should be punished? 
Should there not be protection to the 
man also?

SHRIMATI ALOKA MITRA: We
suggest • provision could be made in 
this BlUr to that effeqt. There should 
be sooMtUoc like that included in the 
BIB.

SHRI BAPUSAHIB PARULEKAR: 
Many times it so happens that after 
th# ease of rape has been filed in the 
coart; the boy aali girl wfco are vary 
younf detide to. marry with the con
sent of th*: parents. But, unfortu
nately as th* la# does not allow, we 
eannot cottiptoxafee this offence 
•r»e tli* cai» la ffled. At present, I 
am handling auch a case. Sven if 
there iu marriage, the judge will sen
tence him tor seven years. Do you 
think thiit If tfcity agree and the 
parents agree and the marriage 
takes place during th* pendency of 
the ease, thq boy should be sentenc
ed? Or do you tfclnk that a com* 
promise can be allowed?

SHRIMATI ALOKA MITRA: It 
depen* en the Judgment and seven 
years Is the maximum.*

SHRI BAPUSAHEB PAHULKKAR: 
If he should not be punished, thou

there will be no stigma that he is * 
raffle* rr is hot a question ofsen- 
tefcbo*

SHMMATI ALOKA MITRA: We
have come across such cases several 
times. We have known boyB whs> 
wave committed to imprisonment for 
seven or 14 years at a tender age. 
They had no hope in their life be
cause they committed such an offence. 
A boy and girl commit such offences 
and afterwards there may be a com
promise on both sides* But that hap
pens very seldom. The life if a girl 
wlH be ruined if she becomes a victim 
of such a case. That is why we feel 
that this crime between a boy and 
girl should not be taken lightly in 
law. Such cases rarely happen. The 
court at that stage may decide that 
this Is a case which has to be dealt 
with in a humane fashion. That is 
why we are saying that there should 
be family courts, and that there 
should not be publicity.

SHRIMATI GEETA MUKHERJEE: 
Do you have any objection if the 
victim's name is not published but 
the name of the accused is published?

SHRIMATI ALOKA MITRA: We 
have no objection.

SHRIMATI GEETA MUKHERJEE: 
Do you have any objection if at the 
stage of allegation woman’s name is 
not published but the name of the 
accused and the news of what is 
happening is published? My question 
is whether in the allegation stage it 
could be mentioned without the name 
of the victim.

SHRIMATI ROMOLA SINHA: It
will have to be mentioned as allega
tion at that stage.

MR. CHAIRMAN: In your opinion, 
the age ahould be enhanced. What is 
the total number of cases filed by 
married women against their own 
husband so far as West Bengal is 
concamed? <
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SHRDfATl ALQKA .lftXBA; W*

d< T w  lamr,
■i ,■ st •
SHRIMATI ROMQLA SINHA: I 

think, ftte* arqtrtcqsffc,
MR. CHAIRMAN The provision 

is there in the Indian Penal Code that, 
if a marriage takes place within the 
age of 15 yean and If the husband 
has access to the woman, then that 
should be considered as rape if a 
complaint is filed. In spite of this 
provision in the Indian Penal Code, 
no cases have been filed, no woman 
has gone to court and there has been 
no conviction. The Indian Penal Code 
was drafted In 18M by a British man. 
He never had any Idea of the Indian 
culture and tradition. What is the 
advantage that you are going to gain 
in enhancing the age of married 
woman heref

SHRIMATI ROMOLA SINHA: Nor- 
■yinally if the families agree to a girl 

of 15 living with her husband, nobody 
has any objection, nobody calls it 
rape. It is only in rare cases that 
this problem comes up where the 
girls do not wish, for some reason, 
to consider themstives mature or the 
relations do not consider the (iris 
mature.

SHRIMATI ASHOKA GUPTA: We 
could have easily suggested 18: that 
would have been lea l and logical, but 
we have sugfiflod 11 considering the 
question of' our soekdooadttions and1 
also the earfy maturity of our girls 

pin this warm climate. In any case, 
whatever we may say, whether it is
16 or 18, there may 1m an anomaly. 
Whan the diseussktotakaa place In 
Parliament, it may be considered 
whether all these laws should be re
viewed together, so t t li then may 
be son* sort of ualfonn application 
everywhere.

MB. CHAIRMAN. 
Thank you.

That is all.

JPXIMAXI ROMOLA SINHAj 
Sftce we ar« all together represent -

ioc different ocsanisatiaaiâ  ,will 
°m  V #  eenjklt

MR. CHAIRMAN: Ye*
(Thi witnuit* then vthdrno).

Mp. CHAIRMAN; Hod. Members, 
there are same mare witnesses wait* 
ing to give evidence. Let us now 
adjio^ni for lunch and meet again in 
the afteg noon at S p.m.

(The. Committee then adjourned at 
13 S0, hour* and r*a*$embht4. again «t 
15.00 hours) .

IV (a) The Indian Journalist* A no- 
ciotlcm, Calcutta

•Spokesman:

Shri Lsttt Mohan Saoatjee
(b) The Calcutta Preit Club, Calcutta

Shri Mrityunjay Chattopadhyay.

(c) Calcutta JournaUit Club, Calcutta

l.Sbri Niranju Sen Gupt*
2. Shri Batjran Deb

(The tfftttMssts were called in and 
they, took their itaie)

m  C B A S m ^t Before we pro- 
eeajt na*y, 1 daar, y<m? attention to 
WpiPfln 88 qf the Dtodfap* by U» 
Sp«wir which reads M foilaim

••68. Where wltnqw^ appea; be- 

$ # & & & ? & £  
shall be n^4tf4 as tttblfe and is 
ttfbto to be published, unless they 
mdflcallv dedn that all or any 
pa^ of Uie >!S2nce giveq by them 
Is to be treated si It

bow%r. be *® t*>e
witnesses that even thoiifh they 
mlfht desire thfir avjdaoce to be 
trgpMd as confidential such evi-



346
You have been supplied with the 

oopy of the Draft BUL Pleeae ftre 
your comments.

SHRI NIKANJAN SEN QDPTA: 
We shall reetrlet ourselves to the pro. 
visions In thia BUI which pertain to 
yreaa coverage In Clause 2 there b  
a provision which puts the restriction 
on the press about publishing 
the names and Identity of the victims 
of rape c u m . This to our opinion la 
not • reasonable restriction In the 
sense which Is covered by the grounds 
stated In Article 19 (2) of the Consti
tution, Our opinion is that none of 
these grounds covers the stated objec
tives for which thig restriction Is 
sought to be put on the Press. In our 
opinion this Is not a reasonable res
triction.

Secondly, this prevents the Press 
from mentioning even In a particular 
case the socio-economic dess of the 
victim which it may be necessary to
publish in matters o f  public interest. 
Even disclosing this identity is sou eht 
to be banned by this provision which 
we think Is not correct.

Thirdly, there Is another provision 
in the same. Clause which indicates 
that there may be other Acts which 
may In future ban ■fawflnr publicity In 
Ptms in the case of some other offen
ces. Ibis Clause about future ban
ning of similar publicity i, too drastic. 
Regarding banning of publicity of the 
proceedings held in a court in camera 
we have no objection, it has been 
■peetflceUy said that rape cases will 
be tried In camera so the details of 
the trials will not be published in the 
Press except with the permission of
thp court. That is understandable.
That Is a reasonable restriction 
because that comes under the provi
sion which prevents publicity of any 
matter which Is a contempt of court.

There Is Explanation to this Clause 
which says that the printing and pub
lication of Judgement of any High 
Court or Supreme Court does not 
amount to offence within the meen-

lag « f thia SMttoa. Ag far «g I under
stand, this means that when a judge
ment or a rape case is delivered oy 
High Court or Supreme Court the 
f t w  can publish thfe Judgement *  it 
feds It to be necessity but here it 
doeg not make sense to me that only 
High Court and Supreme Court 
judgements could be published and 
not of the lower courts,

I have already covered rape cases 
being tried in camera. That is a 
reasonable thing and the press should 
have no objection. When we put 
these objective i a8 provisions of the 
Bill we do not forget that these 
restrictions have been put with an 
admirable objective as stated in the 
Statement of Objects and Reasons, 
namely, that if the name of 
the victim in a rape case 
is identified, there is a social 
stigma attached to her by this pub
licity even when the case i* proved 
in her favour. We are not unaware 
of this fact of life. But we do not 
think that this evil should be or could 
be overcome by putting the press 
under penal law. We think that the 
purpose could be better served by 
bringing this matter within the pur
view of voluntary restraint of the 
press under the supervision of the 
Press Council of India. That is the 
submission I have to make.

MR. CHAIRMAN: There is one 
point on which I want a clarification. 
Do you mean to say that there is vio
lation of fundamental rights of the
press?

SHRI NIRANJAN SEN GUPTA: 
Yes.

MR. CHAIRMAN: Have you got
any idea of what ia a reasonable res
triction and what is not & reasonable 
restriction, apart from what is stated 
in clauses (2), (8) and (4) of Article 
99 of the Constitution? This is a 
matter where social environment is 
taken into consideration because some 
protection is to be extended to * 
woman and you are aware that the
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law should be framed according to 
the social . needs of tbe society. In 
that connection if, with a view to pro
vide protection to a weaker section, 
such restrictions are imposed, what is 
your view?

SHRI NIRANJAN SEN GUPTA: 
When I say that it is not a reasonable 
restriction, I speak in the legal sense, 
in the sense, that my feeling is that 
if the Bill is passed in his form, it 
may be invalidated on the ground 
that it is a matter not within the 
jurisdiction.

MR. CHAIRMAN: But while pro
viding the law I want to know whe
ther Parliament is empowered to 
have such a legislation on the under
standing that these are the restric
tions reasonable in the interest of 
public order and morality.

. SHRI NIRANJAN SEN GUPTA: 
do not think that the Constitution 

as it stands now gives Parliament 
that authority. But so far as social 
conditions are concerned I said that 
we fully agree with the objective of 
protecting women in certain cases 
from publicity. I agree on that. But 
what I say here i8 that this restraint 
should be placed not by penal law, 
but by a code of voluntary restraints 
which may be supervised by the 
Press Council of India which has the 
authority to do 80.

SHRI MRITYUNJAY CHATTO- 
pPADSYAY: Jjist to supplement my 

colleague’s point of view I would My 
that the First Press Commission has 
given a clear guideline in this respect 
On page 491 of their Report they have 
stated while discussing the matter on 
scurrility etc. as follows:

“Scurrility in particular cannot 
be dealt with by any amount of 
legislation. Where it is dealt with, 
there , can never be a firm assurance 
that the Press Commission is on a 

^non-partisan and non-political basis.
can be dealt with adequately by 

an organisation like the Press Coun.

cil and by measures of eatf-*a*ula-
tion by the pcm ."

My second submission is that in 
case the lower court's verdict is that 
it should not be allowed to ba pub
lished there will be credibility gap so 
far as scores of journals published 
from the rural areas is concerned* 
From that point of view also the Bill 
should .be liberal enough to allow 
them to publish, at the same time 
considering the need for protecting 
the victims in such cases from un
necessary stigma. The final verdict 
should lie with the Press Council.

MR. CHAIRMAN: I do not know 
whether you have understood the 
spirit of my question. The point is 
that there are many cases where in 
every walk of life you are reading 
the publication of all sorts of rapes 
and by this publication itself many 
ladies ire not able to get married. I 
am not coming in the way of freedom 
of the press. The society has now 
reached a stage where it feels that 
protection should be given to victims. 
Undue publicity should not be given 
so as to mar their future career. In 
many cases the women who have be
come victims of rape have continued 
their life as if they are dead women. 
This is the situation prevalent in 
Indian society. So, in order to give 
protection to them, comparing the 
hardships posed by the press if the 
protection to be given to the women 
is outweighs the protection given to 
the press, then why this protection 
should not be withdrawn in respect 
of the press? It is not merely safe
guarding the interests, of the press, 
but you must also safeguard the 
interests of women.

SHRI MRITYUNJAY CHATTO- 
PADHYAY; I would say that gene
rally the Indian press has behaved 
responsibly in this matter. For our
selves we can say that we generally 
strike out the names of victims in 
such cases. But as I said, in some 
cases it may be nae*tsat f  in public 
interest to mention at the allegation



S4®
at***. tNiuttiif* bM. b*P*
ptaed. We may anut̂ M!. tfajli thin* 
has happened in a certain bustee to a 
certain tribal girL At the allegation 
stage something like this can he pub
lished. I would add that thi« Bill 
would not have been possible but for 
the campaign launched bar the press 
about certain casea like the Mathura 
case. This Bill would not have come 
at all but for the piiblicity and expo
sure made in the preps. So, I would 
say that the press has generally be
haved responsibly in this matter. But 
1 fully agree with you that there ia 
need in Indian social condition  ̂ te 
protect women from undesirable and 
harmful glare of publicity in these 
eases and I would humbly suggest 
that the purpose would be better 
served by leaving the matter to the 
Press Council and asking the Presa 
Council to devise a suitable code in 
this matter and to enforce it, if neces
sary t under the penal provisions, but 
not under 'the Panel Code. This is in 
conjunction with the other blanket 
enabling clause which foresees an
other series of legislations which will 
sifriilarly shut out the press from 
publishing these similar offences.

SHKI BAPUSAHEB PARULEKAR: 
If you reTe*, to Clauie 2 of the BiU, 
there is.no blanket, ban on publishing 
the incident of rape without disclos
ing the identity of the victim* Your 
purpose,wijj then be served. But you 
say . that the Mathura and other caaeflf 
came up beeewe of the prm. That 
is true and correct But whai ia pro
hibited ia the publication or printing 
of the name of the victim. Without 
that you can publish ail the issues. 
It can be like *‘R*pe on a young tftj, 
Police not taking cognisance” 
that That way you can print I 
w9MJd like to, know wijgt is your 
objection for this limited purpose 
which is mentioned in this particular 
Bffi It is no use publishing the 
incident of rape either at the investi
gation stage or at the allegation stage 
or even afterwards. Only 
matters are prohibited to be published 
by the press.

shjb. n o a n ja n  am g u f t a :
I do uefcaer that it iscaet pftaaftile *to 
pubitsh the.. sto«y« wifcaut giving th* 
■ «d  at  thev vistim. It is* quit* pas
sible. It ha* been done quite often.

SHRI BAPUSAHEB PARULEKAR:
I think that you have. no objection te 
the provision of the Act.

SHRI NIRANJAN SEN GUPTA:
It should be left to the good sense of 
the press.

SHRI BAPUSAHEB PARULEKAR: 
What is your objection to have this 
legal provision?

SHRI NIRANJAN SEN GUPTA: 
Thia legal provision debars the press 
from mentioning anything wMoh 
indicates the identity. For instance, 
a girl has been raped in police cus
tody. That may be necessary to be 
published in public interest

SHRI BAPUSAHEB PARULEKAR: "  
If it is published "A tribal girl ^  
police custody raped by Inspector of 
Police.” You!r purpose is served.

SHRI NIRANJAN SEN GUPTA: 
But I do not think that I can do this 
under thia Clause.

SHRI BAPUSAHEB PARULEKAR; 
The word* have been very careftdly 
used “the identity of eny person”  X,
Y or Z who ft raped, identity cannot 
be disclosed.

SHBZ NIRANJAN SEN GUPTA: ^ 
My mala objection is that it is too ' 
wide and it restricts even mentioning 
the identtty of the victim.

SHRI BAPUSAHEB PA10UEKAB: 
Only the jodgtgMnta of th* Hitfb 
Courta and of the Supreme Court ere 
to fe»9ubIiah«A but not of thafln—lnni 
Courta, So you not thkk that 
cation of JudiHBHb of Seaton alw> 
should be iflm n l

SHRI NIBANIAN SKN GUFXA 
But w«. alao,. pobUah th« Dtetol̂  
Court jodeemaate In mom eaeea.
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4HHU BAPVSAHBB PARUL9KAR: 

Uheee is n o taaltty to i t  ’

, -®HRI <CBA SBQQMN; You 
ajfced «hy ahffuld We not aUpw the 
Mam ®#*B*plen ,ktaelf to evolve a
code of conduct. May .1 take it that 
you accept the desirability of giving 
protection to women? Your only ap- 
prshenakm is that it may violate tha 
law. SuppOee-there is a lady who 
has been raped and ehe (oca 'M ore 
court. It gets publicity which mars 
her future. To that extent, we are 
worried. But, we can accept a form 
in which it can be published. We caa 
appreciate the signal services ren
dered by the press. Let us evolve a 
term. We want to put it on a legal 
basis. Have you any Idea as to how 
to codify it in legal phraseology?

SHRI NIRANJAN SEN GUPTA: 
v By a piece of legislation, you can 

leave this to the Hreap Council and 
the views of the Press Council can 
be examined by legislators, I do not 
have any knowledge on that

SHRI LAL K. ADVANI: You refer
red to the possibility of a secies of 
laws emerging.

SHRI NIRANJAN SEN GUPTA: 
Shis is my uodautanAfatg of it. We 
refer to Section 2MA(a) (a) on 
Mge 1 of the Bill.

SHRI I«AL K. ADVANI; 3M, does 
v qot empower or lead to a series of
* laws. Thia is * specific provision.

8f f i l  NffiANJAN SEN OUPTA: 
This foresees cerfrin law* to-be made 
which will mention pedflc ofltapoes.

SHRI LAL K. ADVANI: The Sec
tions that are there, are already there. 
These deal with crimes agafat wo
men and the Legislature seeks to pro
tect the identity of the womap. Those 
lawa have been mentioned here. 
There is no proposal or there is no

V IsqpUqd progoaal f v  framing new 
’ "laws. AH thaee Ssffittanp pertain to 

laws for the pfMection at Monas.

SHRI -NBfcAKJAN SEN OUPTA: 
Then I stand e6qyiW) l

a m i LAL K. ADVANI: «* U ?
: and constitutionally, ’tfeis is il l  tUtti, 
we have no objection. ‘Bat ai rtHBng 
to your nediag of AMtle 1», ■’ttis, 
is en unweaenable restriction.

SHRI NIRANJAN SEN OUPTA: 
Any restraint on the press is not 
desirable, even if it is legal.

SHXI LAL K. ADVANI; I wish 
to point out that there are people who 
have advocated that a restraint of 
th)s kind not necessary tor the 
jake Of social justice; it would be a 
social injustice to certain under-pri
vileged sections if this restraint ia 
there, whether by the Frees Council 
or by law; either way, it would 
mean injustice to them and evils 
like rape will go on and there will 
be no remedy.

SHRI NIRANJAN SEN OUPTA: 
We do not see this from that point 
of view.

SHRI LAL .0  ̂ ADVANI: Because
it is suggested that it should be an 
•epharffo restricted to the name of 
the victim and not to anything fhat 
may reveal the identity of theperson.

SHRI NIRANJAN SEN OOffA: 
In certain -.oases it may be desirable 
in public interest to Indicate the 
socio-economic class Or certain other 
aspects of 'fee caae which may lead 
to the identity of the victim.

SHRl V KISHORE CHANDRA S. 
DEO: You have opposed this Clausa 
and one of the reasons which you 
have mentioned is that this is ultra 
vires the Constitution. Tou psosrima 
that it may he struck down by a 
court of law. HOw will allbeating this 

to the Press CquotiJ help? If 
fenaejlment of faijtamant is going 

to he struck devfe tjr the court ae 
tfttra viret the Constitution that 
would apply to the Press CoOncfl
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.also. What is your objection in Parlia
ment regulating this so t o  as press 
is concerned? We could specifically 
mention that the identity of the per
son need not be mentioned by the 
pres* whereas • reference to the 
other aspects of, the case could be 
made. Would you be eatisfied by 
that?

SHRl NIRANJAN SEN GUPTA: 
I would repeat that any position 
which putg the possibility of penal 
action on the press by law for any 
publication in this category is not 
desirable. Regarding the other point 
about court striking down even the 
Pres* Council's authority on this, 
I do not know really, but I do not 
think that will happen. It is a ques
tion of self-regulation. It will not 
attract the attention of the court.

SHRI V. KISHORE CHANDRA S. 
DEO: That is not my idea. Suppose 
the Press Council is given this task 
and a Journalist or same press, with
out listening to the directions of the 
Press Council, indulges in this kind of 
publicity. The Press Council does 
not have penal powers...

SHRI NIRANJAN SEN GUPTA: 
It has certain penal powers.

SHRI V. KISHORE CHANDRA S. 
DEO: Then why are you objecting 
to the penal powers being incorpo
rated in thig Bill?

SHRI NIRANJAN SEN GUPTA: 
Because the Press Council is com
posed mainly of professional people 
and people who are interested in 
press. 1

SHRI V. KISHORE CHANDRA S. 
DEO: Would you not by that, make 
it biased towards the press sinoe it 
is a body consisting of its own class?

SHRI NIRANJAN SEN GUPTA: 
There are others also and not only 
the Journalists. Mr. Advani knows 
about it x

SHRI Rl K. MHALGI: Assuming 
that Clause 2 is retained and 
228A is added to the Indian Pout 
Code, what have you to say about 
the Provision relating to quantum ot  
punishment in respect of thi* offenoe?

SHRI NIRANJAN SEN GUPTA:
I have no opinion On this. If it is 
retained, Members of Parliament, in 
their wisdom, are doing it; I do not 
have anything to say on this. Of 
course, the minimum prescribed is 
one month, I think,

SHRI R. K. MHALGI; There is a 
proviso; it could be even less than 
one month.

SHRIMATI GEETA MUKHERJEE: 
You want deletion of section 228A 
because you feel that, if in one lew 
this kind of curb is introduced, that 
may be followed up in others also.
As I understand, this is your main^
concern and your opinion is that it 
should be brought under voluntary 
restriction by the Pres* Council. Now, 
as far as this Clause is concerned, in 
case Parliament do not agree to total
ly taking out the Clause, do you 
think that deleting the following 
words, namely, “or any matter which 
may make known the identity of any 
person against whom...” etc., eta, 
would be all right? Then only the name 
part will remain and the justification 
for this would be protecting the 
victim. Under tjhose circumstances, 
this may be the necessary evil. Is it 
not so? V

SHRI NIRANJAN SEN GUPTA: 
Yes. That will be an improvement 
over what it is now.

SHRIMATI 'GEETA MUKHERJEE:
As far as the other thing is concern
ed about taking the whole thing out 
and putting it under the Press Com
mission, what is your experience of 
that?

SHRI LALIT MOHAN BANERJWJ: 
Recently the Press council had its
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sitting {in Bhubaneshwar and thara 
were some writings published in 
Indian Express and Hindustan Times 
and the Press Council objected to that 
and those newspapers published con
tradiction as well as apology. In that 
case, I think, without curbing the 
freedom of the Press by any penal 
clause it is desirable that it is left to 
the good sense ol the Press which can 
behave responsibly in national inter
est *nd there is at the same time 
Press Council which composes of 
Press, Parliamentarians and legal 
luminaries. I think no newspaper 
howsoever big will be able to oppose 
the Press Council.

I have another suggestion. I have 
read the extracts. There are seven 
circumstances under which the 
offence will be taken as committing 
sexual offences. I suggest that there 
should be onfe more, namely, eighth— 
'with or without consent taking 
advantage of the economic situation*. 
This ta the main crux of the problem 
in our country.

SHRI QAZI SALEEM: Although
the nufiiber of rape cases have not 
increased considering the increase in 
population, yet the Press is exhibiting 
more prominently and giving details. 
May I know whether in your opinion 
this will not ruin our younger gene- 
tion.

SHRI NIRANJAN SEN GUĴ TA:
I think in general this had the effect 

^of highlighting the cases of offence 
committed against women in custody 
hy people in authority and that is the 
business of the Press to do. I think 
this Job has been done admirably by 
the Press.

MR. CHAIRMAN: Have ypu any
idea about the code of conduct impos
ed by the Press Commission on 
Reporters?

SHRI LALJT MOHAN BANERJEE: 
The first Press Commission prescrib
ed some code of conduct and we are

still Bound by that because the second 
Press Commission has not still put 
forward the suggestions. The journ
alists’ associations generally ask our 
Members to observe these restrictions. 
By this I do not mean that all follow 
it in letter and spirit On the other 
hand, every newspaper has its 
own policies and according to those 
pilicies the reporters are direc
ted on what to do and what not to 
do. Over and above that there are 
others who are there to see whether 
any particular item should go or 
should not go on the newspaper in 
accordance with the policy of the 
newspaper and at the same time in 
the interest of the nation.

MR. CHAIRMAN: You are referring 
to the directions issued on and off to 
the reporters but I am not referring 
to those directions. I am referring 
to directions issued by way of code of 
conduct. Have you got any code of 
conduct adopted and imposed on the 
reporters? I do not think you have.

SHRI MRITYUNJAY CHATTO- 
PADHYAY: As my colleague and 
Mend suggested, we generally fol
low the code of conduct as laid down 
by the First Press Commission.

MR. CHAIRMAN: Have you got
directions from time to time?

SHRl MRITYUNJAY CHATTOPA- 
DHYAY: That is the general guide
line for us.

SHRI R. S. SPARROW: When we 
discuss such cases as the one we are 
discussing today we are generally 
silent in relation to the educational 
status of our people, and a majority 
of rape cases as one notices all round 
the country are from the poor classes 
the backward classes. In general 
terms, the press cannot counter the 
allegation that they may sometimes 
play a wrong role from the press 
tide Therefore taking that sna-
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lagy ‘M b we te t̂iftber moreor leas ‘knipwn ia the taiHty.
tpve to taka that t t ^  tfito gtt&tint It is ^  p
also. After *11,' yea  *riU *g**e tftth i ^ h ^  U ere
me that the pubH ceiehflErrted in o th e r  ilrcfitnjtaihcio* €(1bo. ’I&en if
the stoty, and in vi*w Of the Ire- there was no people in
quency of such types of occurrences the neighbourhood would ijiave
from law .point of view is to see tibat know, in our jteial conditions,
the investigation and all allied things particularly about that girl Who'has
conntctepd with the law are sfVeo- the courage to go to the police
tivgly being handled. That is what the station or to the court to t ie  a cue.
public wants to know and when you It would have been known in any
throw up the information through case Whatever social * disadvantage
the media if the names are not men- she would have by publicity would
tioned—and the mention of names be there on a lesser scale of course,
incidentally affect the majority of the but within her locality the people
poorer classes and they became a sort who know her the people who Have
of a little taste for others to enjoy— the greater opportunity to put her in
it will be all right. We have to build embarrasment will subject her to
up a certain standard in the society this, sort of publicity.
in this country and we have to cut 
off that type of idea. In that context
I would like your opinion as the 
press heads.

SRRI MRITYUNJAY CHATTO- 
PADHYAY: Just to reinforce the
contention of my colleagues. 1 would 
say that we have volunteered to give 
a small suggestion for inclusion of 
the under-privileged classes that 
should be covered in one of the Sec
tions, that is, under Section 375. 
That is to protect all the weaker 
sections of people who might be 
victims of such circumstances.

SHRI NIRANJAN SEN GUPTA: I 
would say that is a very good argu
ment, but I would repeat that the 
press should be left and encouraged 
to use their own good sense in these 
matters rather than putting them 
under legal curbs. When the press 
has done a good job of exposing this 
kind of offence, as you say, against 
women of lower economic and edu
cational status, they have indeed 
done a good Job but then it should 
be left to the better sense of the press 
to behave themselves in this matter 
by not exposing them*

One more submission is that . our 
views should be taken as one con
sensus. Although we would "be 
quarreling elsewhere we came here 
as one voice.

MR. CHAIRMAN: Thank you. 
(The ioitaesses then twithdrew)
V. ( 1) The Bar CouncilSHRI! R. S. SPARROW: That

poorer strata of society are the ones 
who suffer incidentally. Stories go 
round in their names and they are 
those ĝ rls who have suffered mostly 
in not getting married or by getting 
a bad name* So, taking that thing 
into consideration please proceed.

Bengal Calcutta. 
Spokesmen:

Shri M. G. Mukherjee, Mem
ber and Senior Advocate.

(2) Chief Metropolitan Magistrate 
Court, Calcutta.

SHRI NIRANJAN SEN GUPTA: 
Regarding that 1 would say, it is not 
6rily the press reports which he}p 
publicity in this matter. In sutfi 
cases particularly when a victimised 
girl has the courage to Uke it to the 
police or to the court, then it is

Spokesmen:
Shri Devan Mooketjee, Advocate,
(3) Shri Tarapada Lahiri, Senior 

Advocate,
(The tottnes* were called in am$ 

they took their seats)
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MR CHAIRMAN: Before we pro

ceed, may I draw your attention to 
Direction 58 of the* Directions by the 
Speaker which reads as follows:

"58. Where witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it clear 
to the witnesses that their evidence 
shall be treated as public and ia 
liable to be published, unless they 
specifically desire that all or any 
part of the evidence given by them 
is to be treated as confidential. It 
shall however, be explained to the 
witnesses that even though they 
might desire their evidence to be 
treated as confidential Such evi
dence is liable to be made available 
to the Members of Parliament**

SHBI M. G MUKHERJEE: We
three, of course are lawyers repre
senting different institutions.

V
MR. CHAIRMAN: You introduce

yourself on your awn behalf.

SHRI M. G. MUKHERJEE: I re
present the State Bar Council of 
West Bengal It is the representative 
body of lawyers of West Bengal It 

a statutory body. I am a Member.

First and foremost, as regards the 
Criminal Law Amendment Bill of 1980, 
Section 228A mostly concerns the 
Press. We find that in so far as the 

^punishment prescribed for disclosure 
identity of the virtim s is concern

ed it is rather rigorous in the sense 
that after all the press man is com
mitted to certain codes of behaviour. 
The punishment is two years and 
tine. Of course, for adequate and 
special reasons the court has been 
vested with powers to impoee a 
leaser sentence Init that again is not 
lets than one month.

HON. MEMBERS: No.

V lB l M. G, MUKfflHUMfc 1 tm
-sorry, *

That apart, we find tKat in so far aa 
this Section is concerned, it has been 
made non-bailable. We find in para
graph 7 in the I Schedule of the Cr. 
P.C. where it is sought to be amend
ed, it is two years end fine; but in 
Column 3 we find “imprisonment for 
two years or fine or both.’1

MR. CHAIRMAN: Non-bailable.

SHRI M. G MUKHERJEE: In
Column 5, you will find that it is non- 
bailable. We as lawyers feel that 
such offences should be made bail
able. These are not such heinous 
which should be classified as non- 
bailable offences.

On the second part also, we hold 
the same view.

As regards the Explanation to 
Section 228A(2) on page 2 of the 
Bill, this has been perhaps provided 
so that the legal journals can pub
lish the High Court or Supreme 
Cour judgments which should be 
taken as legal precedents. We think 
so far as the publication of the judg
ment of the trial court is concerned, 
the judgment itself may also be ex
cluded from the purview. The trial 
court judgment can also be publish
ed because, if a bad sentence is im
posed and the culprit has been 
brought to book, that aspect at least 
can be highlighted, Some of us, of 
course, may hold different views.

With regard to Section 375 on page
2 of the Bill “First—Against her 
wilT “Secondly—Without her free 
and voluntary consent". That is fair
ly clear enough.

"Thirdly—Wi*h her consent when 
her consent has been obtained Dy 
putting her in fear of death or of 
hurt or of any injury or by criminal 
intimidation as defined in Section 
303". This seems to be somewhat 
superfious. “Intimidation is wide 
enough and covers all types of cases 
including reputation and physical in
jury also. We think that it ia, of 
course, too wide.
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Ag regard* “Fifthly—with her con

sent, when her consent is given 
under a misconception of fact, when 
the man knows or has reason to be
lieve that the consent was 
given in consequence of such 
misconception in so far as this 
concept of misconception is con
cerned, we think that it would in
clude within its ambit such case* 
where false promises are held out 
and then the victim is subjected to 
the ravages of the offender. But really 
speaking, so far as the other 
offences are concerned, sometimes 
the lady is made to believe that it is 
a lawful marriage, despite the fact 
that the previous marriage is subsist
ing. Le!, u5 tak? thr case of Haxbans 
Kaul, In the High Court of Allahabad, 
there was an acquittal. She took the 
matter to the Supreme Court. Supreme 
Court said “Nothing doing*'. That 
was a long-drawn procedure. Such 
offences a* promises held out for 
giving employment etc. need to be 
definitely probed in. The offences 
should be classified under different 
Heads. Personally speaking, I have 
been practising for the last 23 years 
and I have seen at least 50 cases 
which are absolutely fake ones. It 
is not that I am a specialist on this 
particular subject, but I can tell you 
from my own experience that such 
cases arc not rare.

The sixth ia all right.
So far as the seventh is concerned, 

I would say this. In the cage of kid
napping, the age is 18. But in the 
case of rape, the age is put as 16. 
My suggestion is that it should be 
made uniform as 18. If you think 
that a girl of less than 18 years can
not choose her own lot, the same 
thing holds good here also. In the 
case of rape also, it should be made 
18 because girls below that age may 
seldom have the discretion to choose 
what Is good for them and what ia 
not.

Explanation 1 is acceptable to the 
Tvhola vhrilised world.

Explanation 2 reads:

“A woman living separately from 
her husband under a decree of 
judicial separation shall be deemed
not to be his wife for th? purposes 
of this section.”

We find that provisions of divorce are 
made more lenient by this. After all 
it is a judicial separation; there are 
chances of reconciliation also. For 
that reason alone, we should not be 
stringent. One of my own aunts who 
was judicially separated from her 
husband for 15 years, when the ques
tion of giving her daughter in mar
riage csme, went back to her husband, 
even though her parents, brothers tod 
sisters resented it very much, she 
voluntarily went back to her husband. 
Then I come to Section 376 which 
seeks to prescribe punishment for 
rape. Here I may be permitted a 
little digression. I am associated withr 
a society called the Indian Society 
of Criminology which has its head
quarters in the Department of Psy
chology in the University of Madras. 
It is a Socicty where persons of 
various disciplines have come together 
like doctors, lawyers, psychologists, 
social workers, jail reformers, and so 
on. We are thinking that, so far as 
the offence of rape is concerned, it 
may be divided into various cate
gories. The first is where there is 
romance or love affairs followed by 
sexual intercourse where Uie girl is a 
consenting party. Ultimately the^ 
have the idea of uniting to
gether, but the sexual relationship is 
a prelude to the ultimate goal. We 
have seen cases where unmarried 
girls are taking pills and contracep
tives. We are very lenient there. 
That should be viewed differently. 
Then we find from a survey that 
many of the prostitutes in the 
Berhampur jail, for example, were 
initiated into that profession by some 
of their own elderly family friends 
Those elderly people should* be dealt 
with severely. #
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So far af fang rape is concerned, 

in the Bill It is said, *Where a woman 
is ra£ed by three or more persons.. 
Recently we had come across a case 

I of a Muslim girl being raped by two 
Muslim boys near the Dum Dum Air
port. Naturally the girl could offer 
no resistance because it was a case 
of two persons doing the atrocity 
jointly. So, there is little difference 
between two persons and three per
sons. So far as one person is con
cerned, that could be a different pro
position because we can always And 
signs of resistance.

So far as police officer committing 
rape in the local area is concerned, 
we have seen many politically moti- 
vatod cases recently in West Bengal 
where ultimately the cases ended in 
acquittal We do not know what was 
the exact situation, but we find that 
many police officers had to face such 
trials. It was ultimately found that 
many of the girls were associated with 
different political groups or parties. 
We had a case where certain college 
boys were involved. The girl con
cerned was picked up from the street 
by cme of the police officers on duty 
and taken to the police Nation. The 
boys phoned to a local MLA and got 
initiated a case of rape against the 
police officer. Ultimately it was 
proved that in the police station the 
offence could no* have been, perpe
trated. Such cases of blackmail where 
the motive is different are also very 
much there. But we respect the senti- 

W ment in the sense that in the case of 
custodial abuse, the thing should be 
▼towed differently. Here I come to 
Section 111A which reads:

~tn a prosecution far rape under 
clause (a) or clause (b )— where 
sexual intercourse is proved.

etc., etc. Here the court must oome 
to itfl conclusion not only on the basis 
of the uncorroborated testimony of 
M  girl concerned, it should be on 
sheaieal examination also. I think,

there should be a rider to this m  
follows:

“ .. .where sexual intercourse if
proved on medical evidence...**

Then only the question of presump
tion comes. Though we as lawyers 
would advocate that, we should not 
go by any presumption on this score. 
Recently as members of the Bar 
Council we had to go to a particular 
hospital where there was an accusa
tion by a lawyer's wife against a 
doctor that there was an attempt of 
rape. We found that it was a f»l*e 
case and the lady was not in a fit 
mind. If we are to presume certain 
things then we may substitute the 
word ‘may presume* and not ‘shall 
presume*.

So far as Section 376 A, B and C 
are concerned these are all cases 
where the offences do not amount to 
rape. Our view is that Section 376 A, 
B and C should not be retained aa 
separate offences because the offences 
will be unscientific. These are not 
cases of rape. That is all what I 
wanted to submit.

SHRl DEVEN MUKHERJ BE: The 
concept behind <he proposed amend
ment contemplates deterrent punish* 
ment in regard to sexual offences and 
it is obviously to mitigate the offences.
If it is so I am inclined to bring to 
your kind notice that we have seen 
Prevention of Corruption Act and 
anti-Proflteering Act. If you take the 
statistics prior to the passing of these 
Acts you will be alarmed to see after 
passing these enactments the corrop- 
tion has increased. Time has come 
when the legislature should consider 
to mitigate the problems. In that 
context of the view, I think, it is not 
necessary to agitate our minds to 
think in terms of enhancement of 
deterrent punishment on the offendet* 
because law has already proved thftt 
these stringent measures agaf»*t Out 
offenders do not yield any effect t t  
the offenders. Secondly, our Judicial 
«yetn  Is baeed on the BrttMi syelem.
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Hie onus of proof is on thi person 
who brings the allegation wherea* 
Section 111A puts the onus of proof 
on the accused. Rape is not expected 
to take place in the public place. 
Supposing a person gives Rs. 500 to 
a woman and asks her to start a case 
of rape against ^-particular person 
then it will be difficult for the con- 
cemed person to prove that he did 
not commit rape. That apart as you 
know, there is some anomaly in re
gard to the formulation of sections, as 
for example, if you see Section 228, ' 
you will And that whoever prints or 
publishes the court proceedings will 
be hauled up under this Act because 
the wording is ‘Whoever*. As soon as 
the evidence is taken of the prosecu
trix, naturally the accused would like 
to have a certified copy of the docu
ments and he gets it. Then will he 
be hauled up?

Secondly, this Section 228 is in con
flict with clause 4(b) (2) which is as 
follows:

••Where any proceedings are held 
in camera, it shall not be lawful for 
any person to print or publish any 
matter in relation to any such pro* 
ceeding except with the previous 
permission of the court/*

So, Section 228 will become irrele
vant and a nullity. There is no 
harmony in between Section 228A
and this particular ‘permission’.

Thirdly, I would like to stress one 
aspect, that is, the schedule of offences. 
As you all know, the offences punish
able with imprisonment for less than 
three years are bailable under the 
Code of Criminal Procedure. If it 
is so, the punishment under Section 
228A cannot be non-bailable because 
it is the statutory provision of the 
law and so the contemplated offence 

** Section 228A cannot be non-bailable. 
It must be bailable.

That apart, in our country women 
kave outnumbered the men-folk. The

sexual desire cannot be unilateral, it
can be bilateral. Assuming that there 
are sexual relations between man 
and man if the girl was voluntarily 
part of this act, but by the persecu
tion of the parents and others if she 
goes to the court and gives evidence 
saying ‘No, I was not a party to It?, 
will you agree to that? In this parti
cular case it is natural desire. If yo* 
want to attract this Section for that, 
it will be naturally injustice,

SHRI TARAPADA LAHIRI: Res
pected Mr. Chairman and Members 
of the Committee, on a perusal of the 
Bill about which we have been asked 
to say something, I would first say 
that the law enacted in the manner 
in which it is framed in this Bill 
would not serve to decrease the num
ber of sexual offences. I for myself 
cannot be induced to believe that 
simply by making a law more strin
gent and enhancing punishment or  ̂
imposing some disabilities on the 
accused, we can decrease the num* 
ber of crimes. You cannot do 
that. The capital punishment, that 
is, death for a man is there 
not only during these timtes, but 
even in the original Manu Code. But 
have we been able to decrease the 
offences of criminal men? No. So, 
the stringent measures which are a 
departure from the usual process of 
law through which other offences are 
governed and tried must have many 
cogent reasons at the back, but we 
should not be guided by emotions.

As to the special measures my 
friends have already dealt with them.
I will start with the last measure first, 
that is, clause 8 of the Bill which 
seeks to introduce a new Section in 
the Indian Evidence Act, Section 111A. 
To my mind, up to this time, there 
is no illustration in the history of 
laws of contemplating to commit an 
atrocity. It g an atrocity on the law 
of evidence, it is an atrocity on the 
principles of administration of Justice 
because by introducing this Sectteu 
111A, only telling the court to g|9» 
more weight to the testimony ef a



person simply on consideration of her 
sex is not proper. It cannot be said 
that in society only the men are no! 
pure and all women are pure.

MR. CHAIRMAN: May I interrupt 
you? As you are making a statement 
in respect of Section 111A of Evi
dence Act, I want to say that this 
presumption’ is not provided in res
pect of all persons in rape cases. It 
is only in respect of particular per
sons in a particular society who have 
a chance of exercising power over 
women, here,% the person wh0 is in 
authority has the opportunity of hav
ing a custody of women. There is 
an offence of violence, either external 
or internal, in this case. There it Is 
difficult to establish the crime of the 
accused. In that case, to establish 
the guilt this protection has been 
given by providing for ‘presumption*. 
It is not an onus of proof. There is
• distinction between onus of proof 
and presumption. Here the presump, 
tion is absence of consent. It is for 
the accused to prove whether circum
stances show a rebuttal of the pre
sumption. It is a general provision. 
You kindly don’t quote those authori
ties now. Decisions were given on 
that because these were offences pro
vided under this Act. No exercise 
has been done on that part, Tt is only 
in the present case where we have 
got new offences enumerated under 
8ection 76. In those cases where a 
trial takes place, the Presiding Officer 

v will have a chance to prove it. Now,
™ you advance your arguments.

SHRI M. O. MUKHERJEE: Z quite 
agree. But the question is that we 
have to see both sides. What dis
ability it causes to others is also to 
be considered. A particular class of 
Ptrsons will get a weapon in their 
hands for blackmailing innocent per
sons. We should remember that 
there are professional concubines also.
I find that a large proportion of the 
female offenders are offenders under

Suppression of Immoral Traffic of 
Women. 8a, we cannot say that in 

aU wom b are good. It wD

be dangerous to give a weapon in 
the hands of that particular secttoa 
because they will blackmail others. 
We must be very careful about tt 
If it comes to the Statute Book, t 
am bold enough to say that it will 
dangerous for many persons to engage 
maid-servants in their houses. That 
is m y opinion. I am strongly of 
opinion that so far as Section 111A 
is concerned, it should not come te 
the statute book.

I would support by learned friend's 
suggestion that the age of consent Im 
the case of bride should be raised 
by two years. Instead of 16, It should 
be made 16.

As regards in camera trial, if the 
parties do not want in camera trial, 
then, what is the necessity of involv
ing the court in in camera trial? Th* 
second point is that the word 
camera trial’ have not been defined 
in the Cr. P.C. It should be defined 
properly.

With regard to the Journalistic 
offence, in my view, if the publication 
violates a law, that should be treated 
as a lesser offence and in no case 
any punishment exceeding six months 
imprisonment should be prescribed 
for such an offence. Rather, if you 
want to penalise, you penalise the 
paper itself by imposing flnsncial 
penalty on that newspaper.

As regards the judgments of the 
trial court, the exemption should ex
tend not only to judgments of 
Supreme Court and of High Courts 
but to judgments of the trial courts 
as welL

MR. CHAIRMAN: You are awmte
that the law decided by the Supreme 
Court and by the High Courts Is 
treated as the law of the country and 
everybody Is required to know what 
is the Judgment of the Supreme Court 
whereas the decisions of the subordi
nate courts are subject to further 
scrutiny at the highest Judiciary. But 
you say that even subordinate eeur%*
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decisions should be given the same 
status of a judgment of the Supreme 
Court.

SHRI TARAPADA LAHIRI: In
the scheme with regard to Judicial 
separation, the law contemplates pos
sibilities of reconciliation. In such 
matters, ‘Explanation-2* will stand as 
a bar, not only that, it may also be
come a handy weapon in the hands 
of the separated wife for exacting 
more and more money from her hus- 1 
band. So, this should not be deemed 
to be a case of rape at all, it is a co
habitation between husband and wife 
even though during judicial separa
tion. If, however, it is decided to be 
made an offence, then that should 
be made a lesser offence because that 
does not stand on the same footing 
as a case of rape.

In the ‘Exception* under section 
375, on page 3 of the Bill, there is 
an inadvertent use of an inappro
priate word. It reads: “Sexual
offence by a man with his own 
wife....** Here the word ‘offence* 
is inapplicable or inappropriate.

About fixing the minimum punish
ment of seven years, I have already 
said that, by these stringent measures, 
the number of sexual offences will 
not decrease. Therefore, this unusual
ly strignent measure should not be 
there. It should be left to the con
sideration of the court.

MR CHAIRMAN: What is your
proposal there?

SHRI TARAPADA LAHIRI: My
opinion is that it should be dropped.
It should be left to the courts.

Ia sub-section 2(a) of the propos
ed new section S7  ̂my opinion is, the 
portion “in the local area to which 
he is appointed" ahould be omitted; 
M  Jurisdiction should be there.

{Mjb''section 2(b) reads: “being a 
wwdtc pervwt, t*kes advantage of 
feta official poettfcm and comtatti rap* 
on a woman in his custody 4s t in

public servant or in the custody of a  
public servant subordinate to him” . 
I quite agree with the principle that 
there should be enhanced punishment 
in cases of those who commit sexual 
offence against women in their cus
tody as such public servants. Here 
the draft, as it is worded now, will 
not be of help. There may be cases 
in which a public servant takes 
advantage of his portion as such and 
commits rape on a woman not In his 
custody. ‘In his custody’ means a 
particular specific thing. The woman 
may not be in his custody but still 
under his influence. I refer to a case, 
without disclosing the name, which 
was published recently in the news
paper where a very high dignitary of 
the Government, it was alleged, in
duced a girl to live in a particular 
bungalow along with him and com
mitted rape on her. Here it cannot 
be said that the girl at that time was 
in his custody. So, the term “in his 
custody” must be followed by the 
words “or under his influence” .

Sub-clause 2(a) of the proposed 
new section 228A reads:

“the name, or any matter which 
may make known the identity, of 
any person against whom an offence 
specified in such enactment is 
alleged or found to have been com
mitted” .

It presupposes addition of some more 
offences to this bar on publication 
which may not be sexual offences at 
aH So, consistent with the Objects 
send Reasons of this Rill, this sub- 
cliuse (2) (a) must be omitted.

That is all.

SHRIMATI GEBTA' MUKHSRJBE: 
I will concentrate on one point which 
is the common point of all and that is, 
opposition to Section 111A. In oppos
ing that, various arguments have 
been ghren, and most of those argu
ments are to prevent foe accused 
front being blackmailed by woman & 
fiffe cases White I M y  admit 4fc»t
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there may be blackmailers in all 
communities and there may be some 
among women as well, I would like 

L to ask as to what ia your experience,
f  how many cases of custodial rape

have been tried in which you have 
taken part as lawyers and how many 
cases of custodial rape are there in 
which you may not have taken part 
but have heard of them as experienc
ed lawyers and out of these, in how 
many cases the accused have been 
convicted, and whether that is the 
bigger part or individual case like 
some doctor somewhere being black
mailed. What is your experience 
enren in West Bengal? Which is the 
bigger reality? How many custodial 
rapes are being proved?

SHRI M. G. MUKHERJEE: The
cases of custodial rape are very few. 
The difficulty arises in such cases 
where the girl herself is found gene

s' rally of a bad character. Real diffi
culty for the courts arises when be
cause of Section 151 (IV) a girl's 
testimony can be impeached by the 
defence lawyer if it is proved that 
she is generally of a bad character. 
There of course the courts are reluc
tant to believe on her uncorroborated 
testimony apart from other corrobo
rative evidence. Really .speaking 
there will be some danger if there is 
false accusation but the hon. Member 
is definitely correct in her stand that 
nuch custodial cases are very few. 
The only trouble is when the girl is 
proved to be of a particular sexual 

b  betavfour.

MR. CHAIRMAN: In view, of the
circumstances prevalent in the cus
todial cases where the victim has 
much difficulty in egtablishing that 
ahe has not given the consent it is 
not at the beginning point that the 
presumption is there but while fram
ing the mind the Presiding O&cer 

presume that ahe has not given 
hej* consent We have not curtailed 
cross-examination. How many caaes 
have been filed tor maligning? There 

Vfe yrovtfion for filing a completet 
B w t what has happened is ttat in

many cases of atrocities on women, 
the woman is not protected in caaes 
where she had to submit to an autho
rity when she was alone and that 
too under the custody of soma PQfH l» 
So the possibility is there that ahe 
may submit herself without creating 
hue and cry. In that case, if the lady 
comes to the court and says that she 
has not given consent, why the pr*» 
sumption should not be given con
sideration?

SHRI M. G. MUKHERJEE: At least 
the court needs to presume. In such 
cases the rebuttal evidence would be 
very difficult. Take, for example, 
that a girl was a victim of a case of 
kidnapping, the honourable court 
directed that instead of sending her 
to a rescue home, she should be kept 
in a sub-divisional Jail. The warden 
allowed others to visit this girl when 
she was in Jail and consequently she 
became the victim. This is a case 
which I have myself handled. The 
matter is pending investigation. Of 
course, we are not taking away the 
law as regards the benefit of doubt 
Take, for example, the onus of prov
ing the offence. The question here 
is, at least the court 'shall* presume. 
That is the difficulty.

MR. CHAIRMAN: Yes, definitely
it shall presume. There is no doubt 
about it You are aware as a lawyer 
that in many cases there are decisions 
given by the highest authority. There
fore, the consideration or interpreta
tion of law would be left to the court 
In some cases they have given some 
view, but in some other cafes they 
have given a different view. Ulti
mately wjt accept the decision given 
by the Supreme COtxrt.

SHHI M. G. MUKHERJEE; The 
difficulty lies in title that * +  
may not begin from the rrreumprtna 
itself. The court has to oome te a 
conclusion from other evidence, th e 
question is, immediately after th» 
incident what wee the lady's batwr» 
iour? What waa the eomplatnt that
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the lolged and what waa the autho
rity she approached?

MR. CHAIRMAN: We must alio
know your mind. There also the pre
sumption would not be correct unless 
sexual intercourse is established. 
Penetrjtion is sufficient to constitute 
an offence. Without penetration you 
cannot have a presumption there* If 
there ii» no medical proof is there any 
chance of protecting that woman 
without the presumption?

SHRI M. G. MUKHERJEE: The
question is this. If the court shall 
presum 9 certain things, of course on 
proof ot act of sexual intercourse, the 
question is that if the court is satis
fied on medical evidence about the 
act of sexual intercourse, it is a 
different proposition.

MR. i;HATRMAN: You referred to 
corrobo -ation. I very well under
stood your problem there also. Even 
in the present set of laws the cor. 
roboration in respect of a victim is 
that the; victim was alone.

SHRI M< G. MUKHERJEE: If you 
bring in 'shall presume', then the 
court his believed it to be proved 
unless ii is disproved. There lies the 
difficulty. The court may presume a 
fact. It may regard a fact as proved 
unless and until it is disproved 
There is still some change for the 
accused to disprove it. But in this 
case, of course it is not possible.

SHRI BAPUSAHEB PARULEKAR: 
About the provision of Section 111 A 
you have said that this amendment is 
an atrocity on the Law of Evidence. 
I would like to ask you two or three 
questions. Supposing an incident of 
inter-course has taken place in the 
open place, a police station. Will you 
presume that it is with consent and 
than If It is not with consent, why 
should the. parties select this police 
station? Therefore, kindly consider 
the restrictive aspect of Section 111A. 
lUr example, «  rape committed on a 
jrorse. there, if both the parties

agree, why should that act be done 
in the hospital or at the police sta
tion? It is in this background 1 
would request you to consider the 
provision of Section 111 A,

One more thing is that the consent 
is a fact, which is—specially within 
the knowledge of accused and pro
secutrix. Section 146 of the Evidence 
Act lays down that the burden of 
proving a fact within the special 
knowledge of the accused is on accus
ed. The illustration to that section 
is very clear. So, how do you say that 
provision of Section 11 IA an atrocity 
on the Indian Evidence Act? Don’t 
you think that we are just reproduc
ing here provisions of Section 100 of 
the Evidence Act? Section 106 says:

''When any fact is specially with
in the knowledge of any person, the
burden of proving it is on that
person."

SHKI M. G* MUKHERJEE: There *
is a particular pronouncement of the 
Supreme Court on this. There was a 
case of a telegraph Headclerk in the 
former State of Ajmer. He waa 
entitled to draw T.A. at the rate of 
second class fare. On a particular 
day it was proved that the railway 
did not tissue any ticket at all for 
Second Class. He drew TA of II Class 
train fare and he was convicted under 
the Prevention of Corruption Act The 
matter ultimately went to the 
Supreme Court where Justice Bose 
gave a famous judgment under Sec
tion 106 that it is not the duty cast 
upon the accused to prove how he 
travelled on that day. The general 
law is that the onus of proof is always 
on the prosecution to prove the guilt 
beyond a reasonable doubt

SHRI BAPUSAHEB PARULEKAUr 
That judgment refers to tkketlesa 
travel The spirit of Section 111A is. 
not something Absolutely new. Pleaoe 
take a case where the offence is com
mitted at a police station by a police 
officer. These would be covered by 
Clause 2(a) of Section 976 (on page *



3 of the Bill) of Penal Code. You 
Agree that at least the presumption 
under Section 111A should be there 
in such cases?

SHRI M. G. MUKHERJEE: Where 
the sexual intercourse is proved by 
medical evidence.

SHRI BAPUSAHEB PARULEKAR: 
What happens if it is with consent?

SHRI M. G. MUKHERJEE: What
is the yardstick of proof for the 
Court?

SHRI BAPUSAHEB PARULEKAR: 
Where sexual intercourse is proved 
by other yardsticks, the court may 
consider why accused or prosecutrix 
were not medically examined. By 
medical examination, the external 

. .m a r k s  would be available. In a case 
consent, such external marks would 

not be visible. And therefore a pro
vision is being introduced that only 
act of intercourse should be proved 
and in such case the presumption 
should be there. Do you agree?

SHRI M. G. MUKHERJEE: The
conditions in the Police Stations and 
in hospitals and jails are different 
Suppose a woman has sexual inter* 
course with a warden.

SHRI BAPUSAHEB PARULEKAR: 
That will be a question of fact. We 
are only concerned with the princi
ples. The principle is whether we 
should incorporate this kind of a pre
sumption in the Statute. We are 
concerned with the results. What will 
he the result?

SHRI M. G. MUKHERJEE: That
** going too far.

SHRI BAPUSAHEB PARULEKAR: 
want to plug in legal lacuna in 
inter** of sodety

Then let us take up Explanation 2
of Section 375 of the Penal Code a t  
page 2 of the Bill, which deals w ith  
judicial separation. Now even i f  th e r e  
is no divorce, if the husband h a s 
intercourse without her consent, th a t  
also should be dealt with according 
to law.

SHRI M. G. MUKHERJEE: On this 
point my contention is that it is also 
a weapon to the lady when there Is 
bitterness between husband and wife 
and there is separation. That may 
aggravate matters and the wife knows 
that the law has created a weapon 
which she can very well use nicely 
for her own benefit. Then if the hus
band has money, that particular 
weapon can be used for extracting 
money from the husband. My opinion 
is against creating weapons which 
may be used for unlawful purpose 
by unscrupulous persons.

SHRI BAPUSAHEB PARULEKAR' 
You say that even if it is without 
consent, that should not be included 
as an offence.

SHRI M. G. MUKHERJEE: She
will definitely say that it is without 
consent

SHRI BAPUSAHEB PARULEKAR: 
It has to be proved.

SHRI M. G. MUKHERJEE: Accord
ing to Section 106 of the Cr. P.C, the 
accused has got no onus to prove Us 
innocence.

SHRI BAPUSAHEB PARULEKAR: 
The last question is about age. The 
Supreme Court has ruled that if a 
girl is educated and she understands 
things, even if she is 16 or 17 yean 
of age, that should not be taken into 
consideration and consent should be 
presumed. In view of this Supreme 
Court judgment, 16 or 16 makes little 
dUNrease.
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SHRI M. G. MUKHERJEE: Even
last month I raised the matter in 
the High Court. I cited that parti
cular decision. We discussed it in the 
State Bar Council, but not very much 
in detail because we were closing lor 
the vacation, we closed on the 28th

of last month, many of our lawyers 
are out of town because of vacation.

MR. CHAIRMAN: That is all
Thank you very much.

MR. CHAIRMAN: We adjourn
now and meet tomorrow at 10.00 
hours.

(The Committee then adjourned).
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5. Shri R. K. Mhalgi
0. Shrimati Geeta Mukherjee
7. Shri K. S. Narayana 

. 8. fthri Ram Pjrare Pfcnika
9* Shri Bapusaheb Parulekar

10. Shri Qazi Saleem
11. Prof. Nirmala Kumari Shaktawat
12. Shri R. S. Sparrow
11. Shri Trilok Chand
14. Shri V. S. Vijayaraghavan

15. Shri P. Venkatasubbaiah

Rajya Sabha
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H. Shri V. P. Munusamy
21 Shri Leonard Soloman Staring
21. Shri Br* Sezhlyan
l i  Shri Hukmdeo Narayan Yadav

flMisAyBAr

flhri Ram Kiabora-^«n»or Legit totte* C tm M km  O 0 m

\



Rkpuskmtasxvx or tbs Ministry of Home Affairs

Shri S. V. Sharan—Joint Secretary •
Shri & C* Bablani—Under Secretary

WmnBUB KXAMXXOED

I. Government of Manipur, imphai 
Spokesmen:
1. Shri I. Bijoy Singh, Law Secretary
2. Shri A. Sukumar Singh, Under Secretary (Law)

n  Government of Tripara, AgnrtaJa
Spokesman:

, Shri H. Das, Secretary (Law)

UK Government of A—mi, Dtopor
Spokesmen
1. Shri C. D. Tripathi, Commissioner-cum-Secretary
2. Shri D. C. Sharma, Secretary, Judicial Department

IV. Government of Wee* Bengal.
Spokesmen:
1. Shri Raghabendra Banerjee, Judicial Secretary
2. Shri A. K. Banerjee, Special Secretary, Home Department
3. Shri A. C. Sengupta, Joint Secretary (Judicial)

1—State Government of Manipur. 
Imphal.
Spokesmen:

1. Shri L Bijoy Singh—Law Sec
retary.

2. Shri A. Sukumar Singh, Un
der Secretary t (Law).
(The witnesses were coiled in and 

they took their seats)
MR. CHAIRMAN: Before we P**

oed, may I draw your attention to 
Direction 58 of the Directiona by the 
Speaker which reads aa follow*:

**68. Where witnesses appear be
fore * Committee to give evidence, 
the Chairman ghall make it clear 
to the witneawa that their evidence 
«h«ii be treated as public and i» 

, UaUe to be published, on]** they

specifically desire that all or an* 
part of the evidence given by 
them is to be treated at confide*- 
tial. It shall however, be explain 
ed to the witnesses that erm  
though they might desire thek evi* , 
deuce to be treated confidential 
such evidence is liable to be made 
availably to the Members of P*rU*~ 
ment*r
SHRl L BUOY SINGH: Am pub

lic evidence.
MR. CHAIRMAN: Have you goa* 

through the draft Bill which has b e *  
supplied to you?

6HRI I  BUOY SINGH; Ye* air

HR. CHAIRMAN: What are * *  
points on which you are gotag to 
tighten us?



SHRI I. BUOY SINGH: ~t haw 
aoae prepared only with factual cir
cumstances baaed on the l°c*f cus
tom* to justify the Amendment I 
have not come prepared with legal 
isauea. If you permit me. I will sub
mit thia note to you. I do not have 
auflcient copies.

MR. CHAIRMAN: You read out.

SHRI I  BUOY SINGH; Manipur 
i„ populated by the Meitei Hindus in 
iha valley a»d tribal* in the hill*. 
The tribal population can broadly be 
divided into two groups, viz. Naga and 
KukL Of these two tribes, gbout 80 
Per cent of the population had bean 
converted into Christianity. In spite 
at tha conversion, they will retain 
their original habits, customs and 
social prejudices. Thfe taboos which 
they profesaed be*ore their conversion

^ t o  Christianity are stU taboos.

The Meiteis and the tribala may 
have been originated from the Tibbeto- 
Burman Stock. The physical features 
in all its aspects are similar except 
that the Nagas are more high-boned 
and fair in complexion than tha 
Kukia. The Meitei, in the valley can: 
b« a mixture of both. However, their 
social habits, culture and prejudices 
<ire so different from one another that 
it will be hard to identify them to 
the origin.

I >  The Meitei* in the valley who pro- 
'es8 the Hindu religion are more 
vjphinticated and their original habits 
and social prejudice have had the 
influence ot the Hindu culture or tha 
Aryan culture so that they can hardly 
find justification for iheir godal pre
judices and habit*, the Aryan culture 
•r the Hindu cuMure hav« Influenced 
the habits, and social prejudices of the 
Meitei population so much that thwy 
%ave alrealy forMted or are believed 
to hav* lorf-it-d ttv» cuH and belief 
•f their forefathers Accordingly, there 
^  « movement of revivalism to tha
vaUay.

It may be tHst the social taboo, 
which the Hindu Meiteis are now pro
fessing nay not have Us root in tha 
original Meitei culture. Maybe that 
It ia an imported culture bacaus* « i  
the adoption of the Hindu religion ia 
the valley. Like the Hindus in other 
partg of India, the children, both boys 
and girls, in a family are brought up 
without being taught the facts of life.
It ia strictly prohibited or it if vary 
much shunned speaking about sex ob 
•van to relste an incident connected 
with sex habits within the hearing of 
the parents and parents within tha 
hearing of their children and amongst 
children also within the hearing of 
brothers or sisters. But th« intimate 
life and habitg are more freely talked 
between sisters than batwsOn 
brothers........

MR, CHAIRMAN; You must give 
us your comments on the provisions 
contained in the Bill. What you ara 
reading is a sort of history of Mani
pur.

SHRI I. BUOY SINGH: These ara 
the social prejudicial which Justify 
the Amendment.

MR. CHAIRMAN: You happen to
be the Law Secretary. You have 
worked a« Sessions Judge also. What 
is your experience so far a* Manipur 
is concerned about rape and allied 
offences?

SHRI I. BUOY SINGH; I have 
not worked as Sessions Judge. I was 
in the Bar and I waa recruited aa Law 
Secretary.

SHRl LAL K. ADVANI; Aa Law 
Secretary, have you had occasion to 
diacuss with your polic* offldals?

SHRI I. BUOY SINGH; Ye«. S *
SHR| V. JOSHOR® CHANDRA *- 

DBO: During the course tit f ° ur di*- 
cussion with various officials, wars 
objection* raised to tills BillT

SHRI I. BUOY SINOH: No, Sir.
SHRI BRA SSZHIYAN: What la

tha incidence erf rape in Manipur?



SHBf 1 BUOY SINGH: In Manipur 
99 per cant of the incidents are not 
reported. Onfly one pet cent ia re
ported.

SHKI ERA SEZHIYAN: How maajr 
case* were reported?

S H R I L  BUOY SINGH; In Mani
pur there are about 20 cases pending 
in the criminal courts about rape.

SHRI ERA SEZHIYAN: How many 
cases were reported?

SHRi I. BUOY 0INGH: Normally 
about 10 cases are reported in a year.

MR. CHAIRMAN: You read out the 
rest of your note also.

SHRI I. BUOY SINGH: 
Because of the said social taboos, we 
cannot freely converse or freely talk 
about the facta of life. If a girl in 
a family ha* been molested or has 
been* subjected to gome kind of out
rage of her modesty, she haa non® 
to confide her woes to. It ia only 
when there is a pursuasive or suspi
cious mother that a girl is compelled 
to disclose he humiliation.

The social taboo or prejudice is of 
such magnitude that by so much as 
holding the wrist of a girl by a male 
persoa makes her a woman. There 
shall be no eligible bridegroom to 
woe for her hand. If anybody dares 
to go beyond this taboo, he is bound 
to be socially and physically ostracis
ed. In the face of such prejudice*, 
customs and habits, we can hardly 
find a girl who had been molested 
and is voluntarily prepared to dis
close her humiliation.

Of the foregoing reasons, 99 per 
cent of the rape, molestation and out
rage of modesty are not reported and 
if gomehow the incident besom*
known in the locality everybody con
cerned tries to suppress and conceal 
thp fact. Similarly, in gtich cases wit
nesses are also rare and nobodv would 
wLlingly volunteer to stand as wit- 
net* unless compelled by circumstan-

l t  is fortunate lor the trilm  pope- 
lation that they are more tree from 
social inhibitions from the Iffeltei 
population. They freely talk or relate 
about incidents connected with sex 
between brothers and Raters, between 
parents and children* and openly ia 
the family hearth. If a tribal girl had 
been molested in the absence of her 
family members she would, without 
reservation, relate th* facte to her 
near and dear ones. If her family 
takes it that the disclosure of her 
humiliation would expose themselves 
to more physical harassment they 
shall refrain from reporting the fact 
and once they are free from such 
fear, they would always report the 
fact to the authority. *^e tribal popu
lations, therefore, have an advantage 
over the Meitei population in the 
valley.

As I have already submitted, the 
social taboo in the Meitei population 
is of ®uch magnitude that I woulcjl 
even go to the length of suggesting 
examination of prosecutrix by inter- 
o?a ovies or by use of a one-way 
ffcrtiin where the prosecutrix can see 
the interrogator while the interroga
tor cannot see the face of the prosecu
trix subject, however, to the scrutiny 
of the Pressing Officer so that he may 
be abr  ̂ to record the demeanour or 
the misdemeanour of the witness and 
while* at ĥe same time save the pro
secutrix from embarrassment of ans
wering intimate question  ̂ in the 
course o* her cross-examination.

SHRI R. S. SPARROW: On all
accounts it seems to be the case that 
in your area the judicial system in so 
far as rape cases are concerned tor 
various reasons is not well-*ffted end 
brought to book. On the social side 
of it your village councils or other 
types of el**®™ f ®1 together to ^  
with this particular type of crime.

SHRt I. BIJOY SINGH: Yes, Sir. 
Some sort of village council tries to 
deal with it and puts fines on the cul
prits. There *?e certain customs^
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SHR R. S- SPARROW: Is there

any nova to improve the social struc
ture by certain bodies on what is hap

-  pcninC today?

SHBI I. BIJOY SINGH: Parlia
mentary Committed ig the first thing 
I an facing.

SHRI QA2S 8ALEEM; I am told 
ia your tribe rep* ia not prohibited 
custom-wise?

SHRl I. BIJOY SINGH; It is pro
hibited but they freely talk about it.

SHRl P. VENKATASUBBAIAH:
Have you gone through the Bill? 
Theie is orre important provuion to 
this Bill about placing burden of proof 
on the accused. What is your opinion 
on this matter? Do you agree with 
this?

SHRI i. BUOY SINGH: Yes, Sir.

SHRI P. VENKATASUBBAIAH:
• Secondly, the proceedings are to be 
held in camera. What ig your 
opinion?

SHRI I. BUOY sINGH; I entirely 
agree with the recommendation. Ad
vocate* are very aggressive and **” ■ 
barrassing questions are asked and 
our women-fOlk are very shy. If 
she can escape this, it will be much 
better.

*  SHRI P. VENKATASUBBAIAH:
'  What is your experience as an advo

cate? Did you conduct any of these 
cases?

SHRI I. BUOY SINGH: I defended 
two accused in my life and in these 
eases fortunately the girls were berth 
married and they freely talked about 
their intimate relationship. They bad) 
no diflfculy In telling about their inti
macy.

, a O li B. IBRAHIM; What happened V the bases you have defabdad?

SHBI I. BIJOY SINGH; Tbey were 
not convicted.

SHRI P. VENKATASUBBAIAH: 
What are the loopholes you And to 
see that people are acquitted or 
convicted?

SHRl I. BUOY SINGH: In case ihk 
proposed shifting of onus was there, 
my clients would have been convicted 
and according to criminal law, conclu
sive proof ia necessary fOj- coavict'ng 
them. But they could not offer a con
clusive proof and **>? clients had to 
be given the benefit of doubt

SHRI P. VENKATASUBBAIAH: 
They are acquitted by giving the 
benefit of ddubt?

SHRI I. BUOY SINGH: Yea.

SHRl P VENKATASUBBAIAH: 
What is your experience as fle—toll 
Judge? In how many cases you have 
convicted?

SHRI I. BIJOY SINGH: Only two.

SHRl P. VENKATASUBBAIAH: 
As an advocate also only two?

SHRI I. BIJOY SINGH: Yes.

SHRl P- VENKATASUBBAIAH: 
Did these two cases end in acquittal?

SHRI L BUOY SINGH; Yea, on 
beaeftt of doubt

SHRI V. KISHORE CHANDRA S. 
DEO; In your statement you have 
suggested by and large that especially 
among the trfbals and other secftofu 
of you society sex is a sort of accepted 
way of life. What I would 10c* to 
know from you is this. Under these 
circumstance*, to what extent is this 
Bill relevant specially among Ilia 
tribals?

SHRI I. BIJOY SINGH: It is vary 
much relevant In the context of our 
society. A« I have already submitted,



•our society i# very much steeped in 
this type of crime and narrating the 
incident by a girl freely unthinkable 
1s very much prohibited, and among 
the tribals it ig more free.

SHRI BAPUSAHEB PARULEKAB: 
Have you gone through the Memoran
dum given by your Advocate-General 
and have you got a chance to discuss 
it?

SHRI I. BUOY SINGH: I have mot 
seen it  Sorry, he has not given it to 
me.

MR. CHAIRMAN: Thank you very 
much.

(The witnesses then withdrew)

IX. —State Government of Tripura, 
Agartala
Spokesman: 1

Shri H. Das, Secretary, Law.

(The witness was called in and he 
took his seat).

MR CHAIRMAN: Before we pro
ceed, may I draw your attention to 
Direction 58 of the Directions by the 
Speaker which reads aa follows:

“58. Where witnesses appear be* 
fore a Committee to give evidence, 
the Chairman shall make it clear 
to the witnesses that their evidence 
shall be treated as public and liable 
to be published, unless they speci
fically desire that all or any part of 
the evidence given by them is to be 
treated *s confidential. It shall 
however, be explained to the wit
nesses that even though they might 
desire their evidence to be treated 
as confidential such evidence is lia
ble to be made available to the 
Members of Parliament*

Have you submitted your Memoran
dum to this Committee earlier?

SHRl H  DAS: No. But I was pre
flint In a meeting on the last occasion

when our Home Minister called t o  the 
meeting in New Delhi and 1 have had 
the opportunity of making my submis
sions regarding some of the provisions 
of the proposed Bill.

MR. CHAIRMAN: Have you gone
through the provision* of thig Bill?

SHRI H. DAS: Yes, of course.

MR. CHAIRMAN: On what point 
do you want to comment here? Please 
start with only those points.

SHRl H. DAS: Have I to comment 
6nly on the points on which I have 
some reservations Or have 1 to com
ment generally?

SHRl P. VENKATASUBBAIAH: 
You comment on the points on which 
you have got some reservations.

SHRI H. DAS: In Section 870C
there is an Explanation which ig added 
regarding hospital. Is it not necessary 
that such an explanation should be 
below sub-section (2) of Section 276? 
And then under Section 376C in the 
Explanation the word Hospital’ shall 
have the same meaning as has been 
assigned to it in the Explanation 
under Section 376(2)

In Section 376C we have got certain  ̂
reservation about sexual intercourse 
by a person taking advantage of the 
authority and also seduction In 376A.
It is not clear whv an offence should 
be committed inside the hospital pre
cincts. This Section does not clearly 
say so because, as ha* been drafted, 
it seems to indicate that if a doctor 
commits an offence outside the hospi
tal, it may not amount to rape 
Therefore, I propose for consideration 
of the Committee that the words “un
due exercise of authority mar also be 
added In Section 876C of the 
Code (Page 4 of the draft Bill), so a* 
to safeguard such poastbilltiea.



I have no reservations regarding 
other Sections. Rigorous punishment 
should be there in order to stop the 

l alarming increase in the number of 
offences against the fair sex by persons 
in authority.

We all© agree with the proposition 
that some cases of offences should be 
tried in camera. This is very neces
sary to avoid embarrassment to the 
prosecutrix and for safety.

I have reservations as regards 
Section 111A.

I agree with the other provisions.

As regards Section 375 “Sixthly.— 
With her consent, when, at the time 
of giving such consent, by reason of 
unsoundness of mind or intoxication
or the adminitrtition by him---- ”, “by
him” is redundant. That should be 
omitted. Whoever has intoxicated,

» that does not matter.

As regards Section 111A H.........the
court shall presume....” this ‘shall* 
may be substituted by the word ‘may*. 
By substituting by ‘may’, we are 
giving statutory reason to the pre
sumption that the court may presume 
absence of consent having regard to 
evidence. The discretion ig left to the 
wisdom of the court. And that is a 
moderate view that safeguards the 
interests of the accused who may be 
falsely implicated and that also safe
guards the interests of the prosecutrix

* That also brings a proper procedure 
for punishment of the real offender.

Section 111 A may be made Section 
114.

These are my reservations.

SHRI ERA SEZHIYAN: You said 
‘other circumstances* and the ‘past 
history of the proeecutrix\ What are 
the ‘other circumstances'?

V jSH R l H. DAS: Section 4 of the
fvidence Act define the distinction 
between ^ay presume* and 'shall

presume'. In ‘may presume', the Court 
has a discretion.

SHRI ERA SEZHIYAN; W hat*re 
the 'other circumstances’ that you 
have contemplated?

SHRI H. DAS: Supposing a false
allegation of rape is made against a 
person that he has committed rape. 
The lady says that she has been raped. 
In the course of prosecution, it is 
disclosed that the woman is a woman 
of no character and it is based on past 
history. The circumstances may be 
such that the offence is stated to have 
been committed under circumstances 
which render impossible for the parson 
to commit the offence against her will. 
These circumstances the court cannot 
take into consideration in deciding 
whether the act is proved or not in 
vtew of the words fchall presume' in 
Section 111A.

SHRI ERA SEZHIYAN: That is
exactly the point I would like to know. 
Even if she is a prostitute, a rape is a 
rape.

SHRI H. DAS: I will not say that a 
prostitute cannot be raped, I say 
that even when a prostitute is taped, 
the offence is committed. The offender 
is to be punished. I only submit that 
the scope is less than before to decide 
whether the circumstances indicate 
that there was absence of forte or 
not,

SHRI V. KISHORE CHANDRA S. 
DEO: The discretion of the court is not 
taken away by this Bill. Once you 
change the word 'shall' to 'may9, the 
onus of proof also partially lies on the 
accused. Tor example, when a woman 
is in police custody, she has no direct 
evidence. There have also been 
instances when police personnel and 
medical doctors have been in collu
sion. It is to protect women against 
such cases that this is included in 
the Bill. What U your reaction to this 
vie ted?

SHRI H. DAS; In the case of trial 
of rape cases, we generally proceed 
in this way: we take evidence of the
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prosecution; the prosecution says that 
she had not given the consent, she 
was forc*jd; we see the place 
where the alleged offence was com
mitted, we consider the time when the 
complaint was lodged, we take all 
these circumstances into consideration. 
Suppose ^  find that such offence was 

» committed in a police lock-up; then, 
there can be no question of asking for 
further proof. In the wisdom of the 
court, the court very often presumes 
that what the lady says is true unless 
the aocused gives evidence to the con
trary to show that it is false. That is 
the usual practice. The presumption 
was there before also. You are only 
giving statutory recognition to this 
presumption made by the court by 
incorporating it in the Statute Book. 
Here the court may presume absence 
of consent. If you say ‘shall’, the 
court must presume ignoring the other 
circumstances also.

SHRI V. KISHORE CHANDRA S. 
DEO: By convention and practice, in 
rape and other such offences, the court 
dots presume. It already exists. So 
far as the custodial rape is concerned, 
it is normally the accused who is in a 
stronger position and he is more 
equipped to defend himself in a court 
of law because there are many handi
caps for the victim. Very often the 
accused have been acquitted. There
fore, is H not proper to have this 
Included in the Statute Book since it 
already exists by convention?

SHRI H. DAS: I am only submitting 
that, in the Statute Book, we may 
Incorporate the term ‘may*. The court 
•may presume’. That gives statutory 
recognition to the practice thqt is 
already being followed and it has 
some force. By using such moderate 
language, you safeguard the interests 
of everybody; you do not render the 
accused defenceless. If you say 
'shall’, it may do injustice to the inno
cents who may be punished on the 
basis of false allegations.

SHRIMATI GEETA MUKHERJEE: 
Are you aware of the fact that, in a 
very large number of cases of cus
todial rape which have come to 
courts, the accused have been acquit, 
ted; only in very few ca&s there 
have been convictions? The purpose 
of the law is to prevent such things 
as well as to punish the accused. In 
custodial position, they are very much 
more powerful than the victim. Given 
all this and given the general attitude 
of our society towards women—that 
very many things are said about the 
past of the women—, do you think 
that the word ‘may* will be enough? 
In your eagerness to protect the 
accuscd, maybe the victim will be 
victimised in most of the cases.

SHRI H. DAS: The proposed Bill
has provided for In camera trial. It 
has restricted publicity. To that 
extent, embarrassment to the prosecu
trix will not be there. You say that, 
in many cases, there have beenf 
acquittals. It is unfortunate that in 
many cases there have been acquit
tals. But at the same time we can
not forget that there are false allega
tions also.

SHRIMATI GEETA MUKHERJEE: 
Which are more?

SHRI H. DAS: Even assuming that 
false allegations are less and correct 
allegations are more, will it justify 
ignoring cases which are fewer in 
number? 1 do not think we should 
do that. ^

MR. CHAIRMAN: That is all.
Thank you very much.

(The witness then withdrew.)

m —State Government of Aeeam,
Dispur.

Spokesmen:
1. Shri C. D. Tripathy, Commis-

sioner-cum-Secretary.

2. Shri D. C. Sharma, Secretary<
Judical Department.
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MR. CHAIRMAN: Before we pro
ceed, may I draw your attention to 
Direction 58 of the Directions by the 

i Speaker which reads as follows:

“58. Where witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it clear 
to the witnesses that their evidence 
shall be treated as public and is 
liable to be published,* unless they 
specifically desire that all or any 
part of the evidence given by them 
is to be treated as confidential. It 
shall however, be explained to the 
witnesses that even though they 
might desire their evidence to be 
treated as confidential such evidence 
is liable to be made available to 
the Members of Parliament.*’

I hope you have gone through the 
Draft Bill. Please let the Committee 
know what are your suggestions.

^  SHRI D. C. SHARMA: Govern
ment of Assam generally approves of 
the Bill. Our first point is regarding 
definition in Section $76A, B and C. 
While Section 376 A, B and C speak 
of the mens rea which is part of 
seduction it appears to us in 
Section 376 C the word ‘seduction* 
is not there. It would appear 
that a mere act of having sexual 
intercourse with a woman by 
doctor or any other staff in the hos
pital even with consent will make it 
an offence. Therefore, I would sub* 
mit that similar provision as has been 
tocorporated in Section 376 A and B 
by use of the word ‘seduction’ should 
also be there in Section 376 (C). If 
it is the intention of the legislature 
to make any such relationship with 
the doctor and patient to be an offence 
perhaps it should not be confined to 
the staff of the hospital but it can 
be extended to relationship of a 
doctor and a woman privately in his 
chamber. That should also be made 
offence.

SHRI P. VENKATASUBBAIAH: 
Theffe it Explanation. Do you think 
it is not sufficient?

SHRI D. C. SHARMA: The Expla
nation only says about the institu
tions. The point is whether the 
relationship of a doctor and a patient 
privately would be regarded as an 
institution.

MR. CHAIRMAN: Now, you are
attracting the provision under the 
purview of the profession. Now, 
lawyers are also professional. They 
will have their own chambers and 
clients will come to them. Do you 
mean to say the attraction of provi
sion should be there to lawyers and 
all professions.

SHRI D. C. SHARMA: Yes, Sir,
if the element of seduction is there. 
The emphasis should be on the re
lationship and the amount of control 
over the victim.

MR. CHAIRMAN: What next?

SHRI D. C. SHARMA: In regard
to Presumption our view is that even 
without this Presumption the guilty 
person can be punished on the state
ment of the victim. Naturally when 
an allegation is made that she has 
been raped a further statement that 
she did not consent or without her 
consent* is redundant. Therefore, I 
wftuld humbly point that this provi
sion is redundant.

SHRI BAPUSAHEB PARULEKAR: 
You mean, the entire provision?

SHRI D. C. SHARMA: Yes, the
entire provision regarding Section 
1UA is redundant and if at all it is 
to be retained, I would humbly sug
gest that it should find its place under 
Section 114 and not under Section
111. Section 111 of the Evidence Act 
is something different. Pifeeumption 
also is something different which 
comes under Section 114. No doubt 
it is a question of drafting. But per
haps it should find place under Sec* 
tion 114 and not under Section 111.
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In Explanation 2 under Section 375, 

the /rord used is ‘offence’. It is 
stated that “sexual offence by a man 
with his own wife, the wife not being 
under 15 years of age is not rape” . If 
it is not rape or any other offence, 
the words, ‘sexual offence’ should be 
substituted by the words ‘sexual inter
course’. ‘Offence* always implies 
something else. Now, the idea per
haps is sexual intercourse of a man 
with his own wife. This is what I 
have to say. *

jw  4* mtm* art* s *
ftert *  *#*TT I fTTT 376
WriffTH f«pm «MT f f a  V tf WTOfV
fatft t f w  *  w p t  v t  Ir,

% st«t, w»rt *tf 
p m ? !*  tft s*wt

wm *  r »rf fc i ft t o  u ?
aiTOT (  f t  ?€*r faff* *rt»ff
% r r t  i f  ff ftm  *w t s s *  w (th t 
art tft
fafircs# % *t *•&
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SHRI D. C. SHARMA: Sir, it is,
for that matter, entirely for the 
Parliament to decide the policy and 
what types of offences should be made 
to come within the criminal law. As 
an individual and as a responsible 
citizen I can only submit before this 
august body that this is necessary if 
really the women’s honour should be 
preserved from unscrupulous persons. 
In that case there should be the prou 
vision where it should be definitely

laid down that the offence of any per
son in authority seducing a woman 
for sexual intercourse should be made 
punishable. It is entirely for the
hon. Members to decide. But the 
whole idea is to safeguard not only 
the patient but every innocent or 
helpless woman from the clutches of 
such unscrupulous persons. Naturally 
persons holding these institutions 
should also be included. If I may say 
so, as a judicial officer I have come 
across cases where there are instances 
of teachers seducing the pupils. 
Therefore, by suitably amending the 
provision, any person having autho
rity over any female of this age or 
that age having sexual intercourse 
with her or seduces her for that act 
should be liable to be punished under 
this Act.

• f t j n w N m t m u m  j <rfa 
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SHRI D. C. SHARMA: Again in

Assam, if I may say so, we do not 
come across cases of real gang rape. 
But there are cases registered every 
year specially amongst the tea garden 
labourers. They are normally un
educated and illiterate and their prac
tice is that soon after the girl attains 
puberty she not only marries, but goes 
with her lover before the marriage 
and the girl's father lodges a com
plaint in the court or the police sta
tion and the case is registered as 
rape. Technically it is so. But in 
experience I have myself found that 
by the time the case comes up for 
trial either the girl becomes a major 
or the girl and the boy are happily 
married and the girl comes to the 
court with her baby !h her arms and 
she say«, *TT*T WT

w t ’srw rftnr"

^  Where we found some loopholes we 
acquitted or discharged the accused 
as the case may be. Therefore, the 
question of age ifl a very vital factor 
in this matter whether it should be 
lowered or should be raised to the 
level of 18 years and I would leave it 
to the hon. Members to decide.

SHRI QAZI SALEEM: You are in 
favour of widening this limitation of 
Section 111A in order to broaden the 
scope of this Act. I have got certain 
conclusions. We are saying that we 

 ̂ * are P^ting some limitations by this 
•Bill. The Judges are given the power 

’ to presume or not to presume. Can 
you differentiate between these two 
words they are using? One is rape 
committed by an authority or custo
dian. In my opinion there is a vast 
difference between them. Custodian’s 
rape is all right. Will it not be a 
harmful attitude towards the society 
because 99 per cent of our population 
are men of authority? The lawyers, 
teachers and doctors and many others 
•re men of authority. How can you 
differentiate between men of autho
rity and others?

SHRI D. C. SHARMA: Hie whole
intention of the Bill is to safeguard 
innocent victims or helpless women 
in whatever form or authority their 
weakness is taken advantage of by 
tue alleged culprit and he should be 
made punishable. Therefore, in view 
of this, the lawyers or teachers or 
hospital superintendents should not 
be left out of purview. They have 
more control on their clients than 
other people have over women. There
fore, minimum punishment has been 
prescribed for them. I will only dis
tinguish regarding the sentence but 
not regarding the conviction itself.

SHRI QAZI SALEEM: Is there no 
possibility of malafide prosecutions? 
Some lady can file false case. How 
can you check it?

SHRI D. C. SHARMA: That is
entirely an individual act and that 
depends on the outlook of the woman 
or on the society itself. But, I would 
not go to that extent. But, if I may 
be permitted to say so, such allega
tions are not rare and they are there. 
I have myself come across such cases. 
The intention of having this legisla
tion is to safeguard women. There
fore, I suggest that every person 
having control over somebody should 
be made liable or punished under the 
law. There should be no discrimina
tion between one authority and the 
other.

SHRI R. K. MHALGI: Government 
ot Assam have offered certain sug
gestions on the 84th report of the 
Law Commission. It welcomed some 
of those recommendations. But those 
recommendations which were wel
comed, do not And a place in the Bill. 
Is that correct? If so, how do you 
appreciate the present Bill?

SHRI D. C. SHARMA: We have
mentioned about the Law Commis
sion's Amendment of Section 875 in 
our Memorandum.

Regarding Sections 111 and 114, it 
is always desirable that as far as 
practicable, all facta and istttfts
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should be proved. There should not 
be any presumption, surmises, pro
babilities etc. We disagree with the 
insertion of the word ‘presumption’.

SHRI R. K. MHALGI: At the
investigation stage you have suggested 
in your comments to the 84th report 
that in the absence of a woman police 
officer, the statement should be re
corded by a male police officer in the 
presence of a female doctor who 
might have examined her medically, 
soon after the offence was committed. 
I think that this particular sugges
tion Cf yours does not And a place in' 
the Bill. What have you to say?

SHRI D. C. SHARMA: This was
our only suggestion regarding the 
Law Commission’s recommendation 
and it is for the legislators to think 
about. We have only suggested for 
acceptance by the Government

SHRI V. KISHORE CHANDRA S. 
DEO: We do feel it desirable that it
should be included. With reference 
to Section 376C, you first stated that 
the words “seduction and attraction” 
should also be included. While refer
ring to second part of Section 376C, 
you mentioned that the “private lean
ings of doctors etc/* should also be 
included in the Bill. The Chairman 
had also mentioned this. You are
aware of the fact that in this Bill 
we have made a categorical difference 
between custodial rape and rape in 
general. These particular Sections 
376A, B and C pertain only to cus
todial rape and you will also appre
ciate that in ca«e °* private doctors 
or the students who go to professors 
and similar other cases strictly will 
not fall under the definition of “cus
todial rape” because when a patient 
goes to the doctor, it is also partial. 
They g0 on their own accord and, later 
on, without consent a sexual offence 
takes place. They are not in actual 
control and authority of the accused. 
But, when the victim happens to be 
in a police station and overseen, she 
has no other alternative. While sug
gesting that these words should also

be included within the meaning and 
scope of Section 376, is it your con
tention that rape and custodial rape 
will also be dealt with alike in the 
same manner or that there should be 
difference. You think that custodial 
rape should be treated with special 
reasons. What are your arguments as 
far as that is concerned?

SHRI D. C. SHARMA: As the
language of the Section shows, it 
would appear that whoever is con
cerned with the management of the 
hospital or is on the staff of the hos
pital and has sexual intercourse with 
a woman who is receiving treatment 
in the hospital, it is a clear case of 
custodial rape. Therefore, I think 
that it should be made clear in the 
Section itself. I think that there 
should be some distincticM between 
rape and custodial rape. But in that 
case, I think, more explicit terms 
should be used in thio particular 
clause. y

SHRI BAPUSAHEB PARULEKAR:
I would like to ask only one question 
and that is, with reference to the 
provision of presumption in Section 
111 A. You have said in your evi
dence that this provision is redundant 
for the reasons which you gave and, 
therefore, this should be deleted. You 
very well know that this provision of 
Section 111 A is made applicable only 
with reference to custodial rapes and 
not to other rapes. If this section is 
not incorporated, then we have to fall 
back on the present legal position, 
which means that the prosecution luun 
to prove that the intercourse was 
without consent. In this background, 
in a case where at mid-night in a 
police station a woman is raped, how 
can the prosecution prove absence of 
consent? We may say that, if it was 
with consent, then the police officer 
and the woman could go anywhere 
else. So, what I mean is that to prove 
a negative thing, no-consent, in such 
circumstances would amount to an 
impossible thing.

SHRT D C. SHARMA: As the fcbn
Members are aware, in all these cajtts.
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the initial burden ia on the prosecu
tion to make out the salient points.
The moment a police officer is charged 

L under Section 376, the ingredients of
f  the offence itself will show that it

was without consent. The moment 
the lady comes to the dock and says 
that, under these circumstances, the 
man had sexual intercourse, the pro
secution’s burden is discharged* no 
further evidence is necessary if the 
court believes that particular victim. 
It ip only the rule of jurisprudence 
which requires that there should be 
some corroboration. Otherwise, there 
is a possibility o# false allegations 
being made by a woman. Therefore, 
some amount of corroboration through 
medical evidence or through physical 
injury or reporting to her near rela
tive? is necessary. If that particular 
lady comes to the court and shows 
from circumstances that she ‘was 
tpken possession of by this particular 

Vy person without her consent or free 
I will, the initial burden of the prosecu

tion will be discharged. It is for the 
accused to show that the lady had 
consented and for that, he is free to 
cross-examine the witness.

SHKI BAPUSAHEB PARULEKAR: 
Kindly consider one thing. In the 
case of cpnsent which is obtained not 
freely but under certain circum
stances, the external marks are not 
available. That important circum
stance with reference to medical evi
dence is not available. If she has to 
submit to the wishes of the police

>  Officer for certain reasons, then the 
only evidence is the act of intercourse. 
Section 111A mentions that the ques
tion of consent arises after the inter
course is proved. In such a case 
when the circumstantial evidence 
from the doctor is not available and 
the incident has taken place in a 
police station at mid-night like the 
Mathura case, how can the prosecu
tion further prove that it was a case 
of too-cenaent?

SHRI Dc C. SHARMA: These facts 
ttfen br brought in evidence that she 
was in the police station, that it waa

mid-night, that there waa no other 
person available, that she was forced 
to remain there, all these circum
stances will be there and together 
with these, her oral statement that, 
thereafter, the accused misbehaved 
with her or committed rape or sexual 
intercourse against her wilL

SHRI BAPUSAHEB PARULEKAR: 
We will be leaving the circumstances 
to the court to draw the inference.

SHRI D. C. SHARMA: These cir
cumstances must be proved.

SHRI BAPUSAHEB PARULEKAR: 
Even if the circumstances are proved, 
still, unless this provision of presump
tion is there, the judge cannot draw 
any inference. This is only with 
reference to custodial rape, if the 
incident has taken place in a police 
station. There is no medical evidence 
available. Suppose the incident ha» 
taken place in a police station, you 
cannot expect a constable to come and 
give evidence against the police officer. 
That is very difficult. You also know 
that the evidence of the prosecutrix 
has to be corroborated. No judge will 
go only on the sole testimony of the 
prosecutrix. Taking into account all 
these, the presumption would be 
necessary. Instead of totally remov
ing that, the word 'shall' may be sub
stituted by the word 'may*. Do you 
agree?

SHRI D. C. SHARMA: Yes.

SHRI LAL K. ADVANI: In the
Mathura case, the judgment is baaed 
on the fact that the prosecutrix could 
not prove that she had not consented. 
It is out of that all this has arisen. 
The Supreme Court has laid down the 
law that she was unable to prove an 
important ingredient of rape, namely, 
that she did not consent. Proving a 
negative thing is obviously difficult, 
particularly in those circumstances 
like custodial rape. It Ia from that 
the whole thing has emerged.
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SHRI BAPUSAHEB PARULEKAR:

Will it be possible to give us the 
number of cases tried in the last three 
years in your State, how many were 
acquitted and how many were con
victed?

SHRI C. D. TRIPATHI: That
break-up is not available. I have got 
only the number at cases registered: 
1978-79 208; 1979-80 220; 1980-81 230; 
from April to July in the current 
year 103.

SHRI BAPUSAHEB PARULEKAR: 
Any case of custodial rapes?

SHRI C. D. TRIPATHI: No, Sir.
The number of cases where police 
personnel were involved, not in the 
custody but otherwise, is only 3 in 
1978-79, 2 in 1978-80, 2 in 1980-81 
and 2 in the current year, from 
April to July.

SHRI BAPUSAHEB PARULEKAR: 
Are they high officials?

SHRI C. D. TRIPATHI: No.

MR. CHAIRMAN: You have sug
gested expansion of provisions for 
certain categories of people. Tell us 
what do you mean by custodial offence 
and ‘persons in authority*.

SHRI D. C. SHARMA: Custody
means physical custody, legal custody 
or social custody. Here custody is 
tried to be incorporated as physical 
custody over the victim.

MR. CHAIRMAN: What about per
sons in authority.

SHRI D. C. SHARMA: Any person 
having control over the victim.

MR, CHAIRMAN: Where do you
find social custody?

SHRI D. C. SHARMA: Sometimes
it may happen about a parentless 
girl. Out of compassion I take her 
and bring to my home.

MR. CHAIRMAN: How many eases 
of this type , have you come across?

SHRI D. C. SHARMA: None.

SHRI C. D. TRIPATHI: An ele
ment of guardianship should be there 
in this custodial thing.

MR. CHAIRMAN: If no cases are
arising out of this then what made 
you propose expansion of this provi
sion about doctors and lawyers?

SHRI D. C. SHARMA: It is entire
ly for the Committee to decide but 
as it appears custodial rape at the 
police station or jail those things are 
not explicit. Going through the Sec
tion it appears to me that it may 
not even cover the female patient 
when the doctor does not have phy
sical control,, so I suggested that other 
professions should be included.

SHRIMATI GEETA MUKHERJEE: 
Due to the preponderant position of 
the authorities custodial cases are 
hardly reported. Do you agree?

SHRI D. C. SHARMA: Yes.
SHRIMATI GEETA MUKHERJEE:

In those very few cases which are 
reported we find this attitude of the 
judiciary where there is seldom con
viction. Then how can you say that 
even ‘presumption1 is in favour of the 
victim. The only protection in this 
case may be if the judge presumes 
and other things will come for rebutr 1 
tal. You did not think it necessary 
but after questioning you are feeling 
this way. ’

SHRI D. C. SHARMA: Evittoce
being as it is and depending upon 
the approach of the judge in parti
cular appreciation of the fact I would, 
say in spite of ‘premimptidh’ if a little 
doubt is thrown then definitely the 
accused will be entitled to the benefit 
of doubt and will be acquitted. When 
the statement is made by the victim 
that under these circumstances 
had sexual intercourse and there is
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no other evidence and that statement 
could not be shaken that would be 
enough for prosecution.

SHRIMATI GEETA MUKHERJEE: 
But the fact remains that they are 
not being convicted generally. So, 
there must be something in it.

SHRI D. C. SHARMA: I would not 
be able to answer.

SHRIMATI GEETA MUKHERJEE: 
Please think it over.

SHRI BAPUSAHEB PARULEKAR: 
You must have conducted many cases 
of this type. How many?

SHRI D. C. SHARMA: If I may
say so. as a Sessions Judge I was 
mostly confined to murder cases only 
because a murder case is the only 
crime dealt with bv Sessions Judges.

SHRIMATI GEETA MUKHERJEE: 
In view of the present examination 
of this Bill, do you think that you 
can revise your general attitude ex. 
pressed earlier about this Section
111 A? Do we take it that you have 
no objection to this?

SHRI D. C. SHARMA: I have no
objection.

SHRIMATI GEETA MUKHERJEE: 
It should be like that

MR. CHAIRMAN: Generally in
cases where punishment is enhanced 
and heavy punishment is imposed for 
such offences, do you expect that the 
highest standard of proof is required?

SHRI D. C. SHARMA: Some stan
dard of proof is necessary. The only 
thing is that the intention is that 
the person has some control over the 
woman for which she has to submit. 
Naturally a higher punishment is 
called for in such cases.

, ME. CHAIRMAN: Then, in cases
where presumption is provided, do we 
expect the same standard of proof?

SHRI D. C. 3HARMA: In respect
of the provision for presumption, the 
standard of proof will remain the 
same in all the criminal cases. So 
long as the broad principle stands 
that the accused is entitled to the 
benefit of doubt, the moment a doubt 
is created in * the mind of the Judge, 
he will acquit him.

MR. CHAIRMAN: Here when the
court is entitled to presume certain 
facts, in the case of a victim's state
ment where she says on oath that 
she has not given consent, the court 
is bound to presume the absence of 
consent and after that when presump
tion is there as an authority given 
to the presiding Judges, then neces
sarily there may not be so much proof 
required to establish the guilt as in 
other cases where presumption is not 
there. What is your view?

SHRI D. C. SHARMA: I agree with 
you that because of the presumption 
the amount of evidence which is 
otherwise required till today will not 
be necessary. But what I am saying 
is that in the case of the accused, 
assuming that he is innocent again 
and he is only a victim of circum
stances, if he can throw a doubt on 
cross-examination that there was an 
element of consent, in that case pre
sumption will lose its meaning. Even 
in this case the same standard of 
proof is necessary.

MR. CHAIRMAN: The same stan
dard of proof" is not expected here 
because more vahie is attached to 
presumption.

SHRI D. C. SHARMA: It is for
him to show. It is true that because 
of the presumption now he has to 
give proof. If the prosecution fails, 
the accused need not prove anything, 
but because of this presumption, of 
course it will be taken that apart 
from other things the prosecution is 
strengthened. Therefore, in all such
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cases the accused will have to come 
out with some statement or material 
to show that there is a case for 
acquittal.

MR. CHAIRMAN: Thank you very
much.

(The witnesses then withdrew)

IV—Government of West Bengal, Cal
cutta;
Spokesmen:
1. Shri Raghabendra Banerjee, 

Judicial Secretary, Govern
ment of West Bengal.

2. Shri A. K. Banerjee, Special 
Secretary, Home Department, 
Government of West Bengal.

3. Shri A. C. Sen Gupta, Joint 
Secretary (Judicial), Govern
ment of West Bengal.

(The witnesses were called in and 
they took their seats).

MR. CHAIRMAN: Before we pro
ceed, may I draw your attention to 
Direction 58 of the Directions by the 
Speaker which reads as follows:

“58. Where witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it clear to 
the witnesses that their evidence 
shall be treated as public and is 
liable to be published, unless they 
specifically desire that all or any 
part of the evidence given by them 
is to be treated as confidential. It 
shall however, be explained to the 
witnesses that even though they 
might desire 'their evidence to be 
treated as confidential such evidence 
is liable to be made available to 
the Members of Parliament."

Kindly introduce yourselves to the 
Committee one by one.

SHKI RAGHABENDRA BANER
JEE: I am very recently assigned to
be the Judicial Secretary to the Gov
ernment of West Bengal.

MR. CHAIRMAN: Then, I hope
you have gone through the Bill and 
I think there is sufficient exercise on 
that by your Government. Have you 
discussed in your Secretariat about 
this Bill?

SHRI RAGHABENDRA BANER
JEE: Yes.

MR. CHAIRMAN: Then what is
the outcome of it? Kindly tell us 
point by point.

SHKI RAGHABENDRA BANER
JEE: We have several points to
which we want to draw the attention 
of the Committee and on which we 
think that some amendments would 
be necessary. For instance, first of 
all description 6 of Section 375 reads 
as follows:

“Sixthly.—With her consent, 
when, at the time of giving such T 
consent, by reason of unsoundness 
of mind or intoxication or the 
administration by him of any stupe
fying or unwholesome substance, 
she is unable to understand the 
nature and consequences of that to 
which she gives consent, or is un
able to offer effective resistance.**

In this clause what we have said 
first is that if the words ‘by him* 
have to be retained, then three more 
words should be added thereafter, 
namely, 'or any one*. That means, ^  
not only by him or by any one. Or 
the better course would be that the 
words “by him** be omitted altogether. 
That will make It easier. The 
administration may be by anyone, by 
herself, by some qgent or by the 
rapists or by anyone. We have lots 
of such cases where such stupefying 
substances have been administered by 
servants or even by doctors. If it is 
to be retained, we have to add three 
more words “by every one”. It is 
better to drop those words. “Admi
nistration of any stupefying subs% 
ance” would be enough.
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MR. CHAIRMAN: In Criminal
law, “administration of stupefying 
substance by him” is an indication of 
the intention of the man who com- 

t mit an offence. Here administration 
of stupefying substance by someone 
or by his agent is another thing. Even 
there will be administration by self, 
being not in a position to under
stand the consequences. That condi. 
tion itself will be exploited by an
other person taking advantage of her 
condition. Not being in a position to 
understand things is one aspect and 
doing a criminal act is another.

SHRI A. C. SEN GUPTA: In the
case of rape, the mensria consists 
of the intention to violate the girl. 
That is the probable mensria find 
this may be an ancillary mensria but 
not the probable mensria by him or 
by  anyone. Please look at the earlier 
two Clauses which will explain the 
position namely intoxication by man

I which is not induced by anyone. In
toxication may be by her or someone
or by friends or others with which
the girl has nothing to do. So, this 
is not mensria. This may be an 
ancillary mensria, in addition to the 
intention of violence on the girl. That 
is the point and in case of rape, the 
mensria is intention to violate the 
girl and not the intention to intoxi
cate her. That is another matter. 
That is ancillary, to prepare the girl 
for receiving him or something like 
that, if I may put it that way.

* “By him” is unnecessary,
“anyone** is all right.

As regards intoxication and admi
nistration, even we may go to that 
extent as to say that the word “admi
nistration** may not be necessary even. 
If you look at Section 90 of the Crimi
nal Code, there the analogous provi
sion is given about consent and there 
we find that this clause about adminis
tration is not there, if I am not mis
taken. However, it has been intro
duced here. Let it be introduced 
here. But it is not necessary that it

should be administered by him for 
showing mensria for committing 
rape. For committing rape it is not 
the essential mensria. Essential 
merwria would be intention to com
mit that violation.

As regards Section 375 of the Penal 
Code (page 2 of the draft Bill) 
“Seventhly.—With or without her 
consent, when she is under sixteen 
years of age**, it should be 18 years 
of age.

MR. CHAIRMAN: What are your 
reasons for raising the age?

SHRI A. C. SEN GUPTA: This is
for protection of female children from 
premature cohabitation. There are 
cases like Harish Mohan when hus
band raped his child wife who was 
below 12 years and she died. If the 
wife is healthy or mature enough or 
developed enough, then the progeny 
would be healthy. Otherwise, there 
will be an appalling infant mortality. 
Nevertheless, these are the grounds. 
A recent ground that I can add is 
this. One of the grounds tor raising 
the minimum age of marriage is to 
restrict the population growth. It is 
said that population explosion is tak
ing place and for restricting that, the 
age of marriage is raised to 18. If 
that is so, then it applies to this also. 
Why should a husband be allowed to 
have sexual intercourse with a girl 
of lesser age and produce a larger 
family? It does not stand to reason 
to my mind. These are the four 
reasons—three older reasons and one 
newer reason connected with family 
planning.

MR. CHAIRMAN: What you have
said is with reference to curtailing 
population growth. In a case of 
criminal law, consent is a vital part 
and in the Indian society, girls, either 
in the urban areas or in the rural 
areas, can have the maturity of under
standing at the age of 16.

SHRI RAGHABENDRA BANER
JEE: Quite right. But, by this, are



you going to adopt a policy which 
would encourage illegal violation of 
enacted laws? The Sharda Act as it 
is, we know very well, is not res
pected, even very well ktoown persons 
are marrying away their daughters 
in violation of this law. To keep a 
lower age would give a premium to 
such people, would give encourage
ment for more and more violations.
In order to curb that, it will be neces
sary and proper to standardise it at 
18 even in the case of rape. It should 
be in consonance with our policy, not 
that you marry away your daughter 
at the age of 12 and allow the hus
band to have sexual intercourse when 
she is 15...

SHRI BAPUSAHEB PARULEKAR: 
Do you say this in relation to ‘Excep
tion* or in respect of Section 375?

SHRI RAGHABENDRA BANER- 
JEE: It applies to both. We are of
the view that, both in Section 375 
and in the ‘Exception’ thereunder, the 
age should be raised to 18.

Coming to ‘Exception’ under Section 
375, we think that instead of the term 
‘sexual offence’ it should be ‘sexual 
intercourse’ because in the parent Act 
as it stands it is ‘intercourse’. Let 
that remain. Why should it be 
changed into ‘sexual offence’? t have 
already said that the age here should 
be raised to 18.

MR. CHAIRMAN: Accordiog to
you, even in case8 of marriage where 
the wife is below the age of 18, the 
husband should be restrained from 
having sexual intercourse?

SHRI RAGHABENDRA BANER- 
JEE: Yes. We know that, in a large 
part of India, particularly northern 
India, where child marriages are pre
valent, they have to go through a 
second ceremony when the child-wife 
comes of age. Sexual intercourse 
should not be allowed before 18. That 
will be violation of the Child Mar

riage Act. Even if the marriage re
mains, to allow this relaxation of a 
lesser agef to allow the husband to 
have sexual intercourse with his wife 
because she has attained the age of 
15 would be giving them encourage
ment to carry on with marriages in 
violation of the Sharda Act. It can
not be, according to our thinking, 
the policy of the State to frame laws 
and at the same time provide en
couragement for violation. We think 
that it should be 18 all round.

MR. CHAIRMAN: Are you under
the impression that if the age of 
marriage in the Child Marriage Act 
is violated, the marriage itself is 
void?

SHRI RAGHABENDRA BANER- 
JEE: The marriage itself is not void
as long as it is not declared void. Tt 
has to be declared void. First of all, 
it has to be challenged in a court of 
law and then it can be declared void 
or whatever the court may declare.

MR. CHAIRMAN: By violation of
the age of marriage, do you mean to 
say that the marriage itself is void?

SHRI RAGHABENDRA BANER- 
JEE: It is not void. According to
personal laws, they are treated as 
valid marriages. UncBer the Hindu 
law, even marriages which are moral
ly prohibited are accepted legally as 
valid. Then we have to come to Sec
tion 376 sub-section 2 and to that 
there are three Explanations which j 
have been added but we feel there *  
should be a fourth Explanation. It 
should be nothing other than the Ex
planation which has been erroneously 
added at the end of Section 376C. 
That Explanation should be added as 
Explanation 4 to Section 376(2). In
stead of the Explanation that has 
been appended to Section 376C in the 
Bill the Explanation should be added 
that the expression ‘hospital’ shall 
have the same meaning as in Expla
nation 4 Section 376B.

Regarding ’seduction’ we fed if 
should be added to Section 376C. 1
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think it is better to be introduced 
there because in the earlier portion 
there is no question of 'seduction9 but 
here where the offence does not 
amount to rape with a lesser punish, 
ment here I think element of ‘seduc
tion’ should be introduced in Section 
376C.

As far as Cr. P.C. is concerned we 
have got no comments to make but I 
personally feel...

MR. CHAIRMAN: You kindly see
sub-clause 2 of Section 228—line 30.

SHRI RAGHABENDRA BANER
JEE: Making it non-bailable will not 
matter because courts will give bail 
It is all the same whether it is bail
able or non-bailable. Murder is non- 
bailable but bail is granted in most 
of the cases.

Sir, I was seeking permission to 
make my submissions about two 
other matters. My impression is that 
Section 167A, as was proposed has 
been left out, but it should not have 
been left out. There waa a proposal 
in the Lew Commission's Report 
about that.

SHRI AMARPROSAD CHAKRA
BORTY: That is the Law Commis
sion's Report.

SHRI RAGHABENDRA BANER
JEE: I have to say something on
Section 111 A. The first thing is that 
it should not be numbered as 111A 
and should not follow 111 because it 
will not be in the proper context of 
th* Evidence Act. It should be U4A, 
but it should not be 1HA.

SHRI AMARPROSAD CHAKRA
BORTY: It is a question of presump
tion. So, should it come und^r Sec
tion 114?

SHRI RAGHABENDRA BANER
JEE: Yes. And there has been some 
soit of slight difference of opinion 
amongst ourselves as to whether there 
ftouid be 'shall presume' or *may 
presume', and we have not been able

to make up our minds as to what 
should be the proper think to do. The 
one view is that even if we say, 'shall 
presume', then the accused will be at 
the mercy of unscrupulous women. 
That is one view and there is much 
to be said in favour of that also. We 
cannot ignore that. There are good 
women and bad women, scrupulous 
women and unscrupulous women just 
as there are good men and bad men, 
and scrupulous men and unscrupulous 
men.

SHRI AMARPROSAD CHAKRA
BORTY: But law is not framed on
the basis of good or bad women.

SHRI RAGHABENDRA BANER
JEE: But this question of presump
tion will have to be considered keep
ing in mind that the accused may 
have been falsely implicated and all 
''hat. The majority view is that it 
should remain as it is—‘shall pre. 
sume’—because conditions are such 
that go many things are involved in
cluding the Judges' emoluments these 
days and the integrity, honesty and 
the efficiency of the judiciary in these 
days and in the near future. We 
would have liked to keep ‘may pre
sume* by depending on the honesty, 
integrity and efficiency of the Judges 
leaving it at that. But if these things 
are involved, then I do not know 
what the majority view is. So it 
should be 'shall presume' and not 
‘may presume'. If we put it as 'may 
presume', in certain cases a Judge 
may presume and in certain other 
eases he may not presume. If there 
is 'shall', then it will be rebuttable 
by the accused to prove that the pre
sumption is not correct.

MR. CHAIRMAN: You are ex
plaining both aspects. But what is 
your view?

SHRI RAGHABENDRA BANER
JEE: We were having a hot debate
with our counterparts from other 
States since yesterday as to whether 
it should be 'shall presume* or flsnajT
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presume*. Alter that we have con
cluded that let it be ‘shall presume’.

SHRI B. IBRAHIM: You can give
a personal opinion also.

SHRIMATI GEETA MUKHERJEE: 
It is on record that the West Bengal 
Government’s opinion is that it should 
be ‘shall’.

SHRI AMARPROSAD CHAKRA
BORTY: The West Bengal Govern
ment sent their opinion previously. 
They say they are on the debate, they 
have not concluded.

MR. CHAIRMAN: You are correct
that there is a deliberation on this 
point with all the intellectuals. But 
what is the outcome of the debate?

SHRI RAGHABENDRA BANER
JEE: I can only give a majority
view. The majority view is that the 
wording should be ‘shall presume*.

SHRl P. VENKATASUBBAIAH: 
You are representing the Govern
ment. You are the spokesman of the 
Government of West Bengal. What is 
the opinion of your Government?

SHRI RAGHABENDRA BANER
JEE: ‘shall presume’. '

SHRI P. VENKATASUBBAIAH:
Then why should you bring all the 
extraneous things that you are on 
"lebate etc.?

SHRI RAGHABENDRA BANER
JEE: I agree, I should not have bro
ught them.

SHRl P. VENKATASUBBAIAH:
You have brought some extraneous 
reasons in support of your argument 
for wording it as ‘shall presume*. You 
introduced certain points like emolu
ments of Judges, mental make-up of 
the Judges and all that. Do you think 
that these are sufficient reasons for 
you to come to the conclusion that 
the word ‘shall’ should be there? 
T*K'n, indirectly you are dividing the 
Judges and you are indirectly trying

t0 give to( the Committee an inference 
that a Judge will not be impartial 
under certain circumstances. Do you 
agree?

SHRI RAGHABENDRA BANER
JEE: I have no intention of con*
veying like that.

SHRI P. VENKATASUBBAIAH: 
Tn^n what do you say?

SHRI RAGHABENDRA . BANER
JEE: I have given the Government**
view that the expression should be 
‘shall presume*.

SHRI P. VENKATASUBBAIAH: 
You have made this statement before 
the Committee. Do you want that 
the Committee has to take cognizance 
of what you have expressed before 
the Committee by way of what in
fluenced you to come to a decision 
of having ‘shall’?

SHRI RAGHABENDRA BANER* 
JEE: It is not necessary for the
Committee to take into consideration 
all these things. The judge may pre
sume or shall presume. It depends 
on the discretion of the judge. In 
certain cases, he may presume and in 
cc- tain cases he may not presume.

SHRI P. VENKATASUBBAIAH: 
Whatever I have stated shall go on 
record. You have expressed two 
opinions.

SHRI RAGHABENDRA BANER
JEE: The opinion I have expressed
are confined to our discussions 
amongst ourselves.

I would like to add two more points. 
Of course, they are actually not Gov
ernments views. I cannot say that 
they are Government’s views because 
while reading the Law Commission's 
report, I was of the opinion that these 
two points should have been there.

One is Section 167A which was 
proposed by Law Commission but hai 
been left out of the Bill should be
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incorporated because it is connected 
with such offences.

L The other is addition of Clause ‘C’ 
'  to Section 294 relating to misuse of 

telephone in eve-teasing. This is a 
common experience of all women who 
have the advantage of telephone at 
their residences to receive ghost calls, 
making nasty utterances, signing and 
reciting obsc^ie songs and all that 
over the phone. It is difficult to catch 
the culprit, no doubt. But it should 
be there in the law so that if there 
arc cases and there may be cases 
where the culprits can be caught and 
in that case, they should be punished.

Section 167A relates to the police 
officer’s failure in recording reports 
of sex offences like all other offences.
It is our experience as judges in 
courts. I can tell from my personal

> experience. I was a judge in Calcutta 
court till 25th September. In so many 
cases, I have heard the witnesses 
coming out with the statement that 
they wanted to make the report, be 
it a dacoity or assault or rape, but 
the officer in charge declined to take 
any record. There are so many rea
sons. There may be powerful people 
behind. The officer may be corrupt. 
Important bits of evidence in rape 
cases, particularly where evidence for 
medical examination is essential with
in the first few hours will be lost if 
the case is delayed. Within the first 
few hours, medical examination must 

j  take place. Otherwise, the most 
important bits of evidence are £one 
for ever. They are irretrievably lost. 
So, it is essential that the officers in
charge of police stations should record 
cases immediately on getting such 
reports. If they fail to do it, then 
it should not be left tb the other 
clauses like Clause 3 in Section 154C 
namely “if he does not record, then 
the complainant may tend a written 
report to the S.P.". Look at it. What 
will remain of the r^pe case? What 
evidence will remain? Unless fhe 
qBcer records the statement imme
diately md takes action, all the pro

visions will be meaningless. No case 
of rape will be proved. His Lordship 
will go on thinking and you will noi 
ba called unless he is sufficiently paid. 
It may be that someone powerful 
is behind, moneyed people or politi
cally powerful peop'e. Therefore, the 
care should be reported in the Thana 
immediately.

SHRI P. VENKATASUBBAIAH: 
What is the remedy? Suppose the 
officer says that the gentleman has 
not come to me. The evidence is lost. 
Then what is the remedy?

SHRI RAGHABENDRA BANER- 
JEE: One remedy that occurs to me
is that Section may be amended to 
tho effect that the report may be 
made to the S.P. at once.

SHRI P. VENKATASUBBAIAH: 
Through telegram or through post?

SHR! RAGHABENDRA BANER. 
JEE: Just go to the Thana, go to the
S.P.

SHRI P. VENKATASUBBAIAH: 
Will there be S.P. in every Head
quarter?

SHRI RAGHABENDRA BANER- 
JEE: There will not be. They have 
to go even to Thanas for miles at 
times.

So the remedy that is suggested by 
the Law Commission is that the 
punishment for not recording should 
be there.

SHRI R. S. SPARROW: You nave
to keep in consideration the man in 
the street. Lots of these cases occur 
in the case of backward, poor type 
of girls. What remedy have you 
suggested in those cases? Let us come 
down to medical grounds.

SHRI RAGHABENDRA BANER- 
JEE; A suggestion in this regard 
was given by the Law Commission. 
Section 167A was suggested by the 
Law Commission, but the Low Com
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mission’s suggestion has not been 
incorporated.

These are my views.
MR. CHAIRMAN: Now, the Mem

bers will ask questions. Kindly be 
brie? in your reply.

par I f  miwt  mtw : ft vn
It frw ft ^3»rr urn' 

fwT I  fa *fT 16 tft 
«w«rr fatft is
r̂m faxTT 3fTlI I ft WPT If *Tf

V f’TT f  fa J*f VT5JH <mr ft 
3TT̂nT tftr <mr ftf %
aiTCntT wft m VT5J*t %  fft ft
*Tfc 18 msr *t vt fawt
?TT*t % are r̂% If *tf
*T?*T *T*£W«T *T?U V\X
-3$ m ti $ trrcrr ftm *t£ a far 
i  <ftr*f ?rirvt*f<ftffa 3* *r?fc * 
*WJW5T W*t If faJTT
i ,  ?f( w  fT^T ij ^tsff *t VTiJsft 
wrasft *trt arTtntT jit w%m ft 
?Tf *T ift «TTTTrft JTT5TT 3;n«TT ?

«ft TinPwn w ff  : *fT ft ffHW 
qr«rT f wf^t *t *t

VTvft mft W f f t
nrrfrHftH ft»ft, Vf*m ^  ftift 1

*ft jw? i f  m nw  u iw :
jt?  f a  winft %  <t ‘'* N "  wbc
"vt” <tt fmn?Tn fam <w j  1 ft 
trrrvt b«t m  ̂ i wnw
f €  w s n r  $  v t f  ft
»t gwf If *r*ft
|«ftr *^*<mt**rt*tf«f«mtfttf 1
'Tfaff 3TCWt fUfCTTTT *T*ft |tflT 
’Tfas % fâ TO *£*5*[T TT?ft | fa

»f awstit 3 5ft ?rm q̂r fvjn, 
ss *ft ftift, ^  ^  5^  

% *rrw tovt $*$w?r f*n

ft, 5£R ft»!T tfK *T5j5 %
**  vt »m w t̂ ft»n; “m  fjn»TO” rnJHT ft ftm 1 ^  

OTVt faifa v^nmr *t?tt (  1 
irtft fcflTfa *
*»ra wr̂ m fa ^t”V wtnsf % kto 
»ft f  ttH ?Tft f  1 ww Uf
*rf̂ ST *T% t  >TT Hjff ?

mfmrr wnfi : “Ah fsrJw”
VI JTCfH* »Tf I  fa
f  Vt< 3W1W Hff fWT  ̂ I
Ufa* WTO 3J« «̂ JW» % 3WT fW»5
ft nur % 1 *f«w£t vt ĵsaNe <ft# 
WTtnr, if wrâ f «m | 1 
wtoh ?w?r % ?rsawi f  $ im  fs^ 5  
Tfff ftr*jp ^»n  1

SHRI R. s. SPARROW: All the
witnesses from the side of women- '  
folk who have given evidence before 
this Committee seemed to agree on 
one point, namely, that the onus of 
proof should rest on the accused.
Now, looking at it from the overall
cultural sanctity of the womenfolk
that we have in India, it seems to me 
to be a question which needs to be 
understood in depth. Correlating thjs 
question with the type of culture that 
we have in frdia, would you wish to 
make some kind of a departure ia 
this particular case, in the case of 
rape? It is not a question of chang- ) 
ing the whole judicial system. ^

SHRI RAGHABENDRA BANER
JEE: In the amendments that are
being proposed now, there have been 
deviations from the general principle, 
the onus of proof having been shifted 
on to the defence in some cases. But 
those deviations relate to only very 
limited cases. For instance, Section 
111A relate only to clauses (a) to 
(d) and (f) of sub-section (2) of 
Section 376. These are the special 
cases of rape presumed on the other 
side. Therefore, it is not



against the general principle of onus 
af proof being alwayB on the prosecu
tion. Only in very limited cases 

 ̂ onus of proof has been shifted.

SHRI H. K. MHALGI: You have
been a Sessions Judge. During that 
period approximately how many cases 
ot rape did you try and what was the 
percentage of acquittal and convic
tion?

SHRI RAGHABENDRA BANER
JEE: In my Judicial career t have
had to hear three to four cases. These 
offences are usually tried by Assistant 
Sessions Judge. Most of the cases I 
tried resulted in acquittal because of 
faulty investigation, delay in making 
medical examination, etc.

SHRI R. K. MHALGI: Do you
think recommendations suggested by

> Law Commission about investigation 
tmd trial should be incorporated in 
the Bill

SHRI RAGHABENDRA BANER
JEE: Some of the recommendations
have been incorporated in the BilL

SHRI V. KISHORE CHANDRA S. 
DEO: You have made a forceful
argument for increasing the age from
10 to 18 because you said it will be 
In conformity with the Marriage Act 
and it will help in checking popula
tion. Marriage Act is governed by 
a different law and marriage does not

>  lead automatically to off-spring. In 
'regard to maturity no research has 
been made and it is a debatable Issue* 
Have you any other argument?

SHRI RAGHABENDRA BANER
JEE: I have already said what I
wanted to say.

_ SHRI BAPUSAHEB PARULEKAR: 
As law stands today do you think ft 
is adequate to meet these culprits?

.SHRI RAGHABENDRA BANER* 
M E : It is not because otherwise this 

Bin win not come op.

SHRI BAPUSAHEB PARULEKAR: 
Why do you insist that it should be 
‘shall presume*. What deficiency will 
be there if it Is ‘may presume9?

SHRI RAGHABENDRA BANER* 
JEE: Hie principal difficulty is that
the onus of proof would be thrown 
on the victim.

SHRI BAPUSAHEB PARULEKAR: 
In both cases the burden is on the 
accused to dis-prove. The only differ* 
ence is in one case the judge may 
call for proof and in other case the 
judge may not call for proof. That 
is the only distinction.

SHRI RAGHABENDRA BANER
JEE: Yes, that is the only distinc
tion.

SHRI AMARPROSAD CHAKRA
BORTY: Mr. Banerjee, will you
kindly see that it is now an admitted 
fact that in the law as it stands there 
is no lacuna? Only at the investiga
tion stage* for want of medical proof 
in some cases there are acquittals. Is 
It what you want to state? If that is 
so, would you suggest why this dis
crimination should be made in res
pect of only one class of people? 
Why this discriminatory procedure 
should be followed? Do you not sug
gest that the law should be amended 
for all and not for a particular class 
of officers?

SHRI RAGHABENDRA BANER
JEE: This is because of the basic fact 
to which I have to draw your atten
tion that they are in position of autho
rity and as such they are in an 
advantageous situation, they are in a 
position to influence and seduce and 
commit the offence.

SHRI AMARPROSAD CHAKRA
BORTY: 80, your main contention Is 
that there is likelihood of influence 
and also persuading the persons who 
are in their custody. Bo, the* law 
should be made different for that 
class. May I to understand like tUs?
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SHRI RAGHABENDRA BANEE- 

JEB: Naturally.

SHRI AMARPROSAD CHAKRA- 
BORTY: Kindly see page 113 of the
Memorandum of the West Bengal 
Government. Why a particular police 
officer has been excluded and why 
others are not excluded?

SHRI RAGHABENDRA feANER- 
JEE: If the reason has not been
giviti___

MRi CHAIRMAN: Mr. Chakra-
borty, even ff Mr. Banerjee was pre
sent at the time of deliberations when 
that conclusion has been arrived at, 
he is not barred to make a statement 
here. You may change his opinion. 
This is not a criminal court where 
you are confronted with a criminal.

SHRI AMARPROSAD CHAKRA- 
BORTY: I am only saying how the
opinion has been varied.

MR. CHAIRMAN: That is what
has been already said. Mr. Banerjee 
sakt that he Joined as Judicial Secre
tary only recently.

SHRI RAGHABENDRA BANER
JEE: May I answer the question? It
would have struck at that time. That 
is all that I can imagine. I cdhnot say 
anything more without discussing with 
my Government. Our Special Secre
tary may be permitted to say some
thing in this connection.

SHRI A. K. BANERJEE: Originally 
our State Government does not seem 
to have opposed the idea that a police 
officer should be treated like any 
other people. They also wanted that 
a police officer having custody cf a 
gir) should be treated like any other 
person in authority. Only in tiiis lew 
I find that only a difference is made 
that iii respect of i  police statfcni, 4ari 
area within his jurisdiction* shoifld be 
omitted. Hiat is the only distinction 
made

SHRI AMARPROSAD CBAKBA- 
BORTY: The fact is that a «g t te -
tion ia made  ̂ But why are you soak
ing a different law for one class cf 
officers only and why not the law for 
all?

SHRI A. K. BANERJEE: Accord
ing to our understanding, these gentle, 
men are holding a kind of trtfct. So, 
this is a kind of breach of trust not 
in respect of any property, but in 
rapfet of human beings. Thfc iffrptars 
to be tin the footing of a breach of 
trust So, coupled with the offence 
of rape, this is also a kind of breach 
of trust So, the added punishment 
is recommended*

SHRI B. IBRAHIM: What is the
total number of rape cases in your 
State?

SHRI RAGHABENDRA BANER- 
JEfc: We have not got the figures. T

SHRI A. K. BANERJEE: 1 may
help the Committee by giving some 
figures of last year, that is, 198fc In 
1080 in answer to a Parliament Ques
tion we have given tbat in West 
Bengal from January 1980 to October 
1980 there were 400 rape cases.

MR. CHAIRMAN: Are these the
eases which are reported?

SHRI A. K. BANERJEE: Yes. We 
submitted this reply to a Parliament p 
Question in respect of rape cases re
ported for the period from January 
to October, 1980.

MR CHAIRMAN: Thank you Very 
much.

SHRI RAGHABENDRA BANER
JEE: We have to express our lie
ful thanks to the Committee and t i  
seek your permission to leave,

(the witnesses withdrew) /

(The Committee tfte*
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I. Social Welfare Board, Itanagar
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1. Shrimati Omen Deori, Chair-man
2. Shrimati Yari Dolom, Social Worker

1V Shri tj. K. Panggeng, Advocate *
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I. Social Welfare Board, Jtangar
Spokesmen:

1. Shrimati Omen Deori.
Chairman.

2. Shrimati Yari Dulom
Social Worgers.

The witnesses were called in and 
they took their seatss)

MR CHAIRMAN: Before we pro
ceed, may I draw your attention to 
Direction 58 of the Directions by the 
Speaker which reads a* follows:

"51. Where witnesses appear before 
a Committee to give evidence, the 
Chairman shall make it dear to the 
witnesses that their evidence shall 
be treated as public and is liable to 
be published, unless they specifically 
desire that all or any part ot the 
evidence given by them if to be

treated as confidential. It shall 
however, be explained to the wit
nesses that even though they might 

desire their evidence to be treated a 
confidential such evidence is liable 
to be made available to the Members 
of Parliament’

Please introduce 
Committee.

yourselves to the

*

SHRIMATI OMEN DEORI: 1 »'n 
Mr*. Omen Deori, Chairman of the 
Women’s Social Welfare Board. Aruna
chal Pradeah. Sh« ia my Mend Mr*- 
Dulom, Chairman of the Project Impl*- 
mctatation Committee.

MR. CHAIRMAN: You hare bean 
supplied with a copy of the draft Btf- 
Have you gone through it?

SHRIMATI OMXN DSOSl: Y<m i
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UR. CHAIRMAN: Then you enltgb- 

ten ui with your points, one by one,

SHRIMATI OMEN DEORI: I have 
gone through this .copy. But, I have to 
be very frank. Actually, we do not

1 know the Indian Penal Code. From 
our side, we do not have any objec
tion to the Bill and we also support 
this Bill

MR. CHAIRMAN: Have you got
any elaborate ideas to give on each 
point? You are representing some 
institution of women. Some provisions 
ere provided in the draft Bill. Do you 
suggest anything in addition to what 
Is contained therein?

SHRIMATI OMEN DEORI: I have 
gone through the Bill, From our side, 
we do not think any other provision 
it toecesary.

SHRIMATI GEETA MUKHERJEE: 
Will you please tell us what is the 
situation prevailing in your State with 

\regard to this problem? Do your 
(women face this problem or not? What 
Is your experience about it?

SHRIMATI OMEN DEORI: I am 
very proud to announce that till now 
we do not have this kind of problem 
In Arunachal Pradesh. We have only 
one or two such cases. Our customary 
laws are very strict. If somebody 
commits the criminal offence of rape, 
then he will be punished and heavily 
fined. That ig why, there are very 
few cases and there is no necessity 
for Government to take action in 
this rgard and we want to keep up 

customary law.

SHRIMATI GEETA MUKHERJEE: 
Please ten us if you have any example 
In your mind, how your local Council 
deals w!th it, what punishment was 
given, what is the quantum of ponishr 
meat

SHRIMATI OMEN DEORI: I have 
not come across such cases. Suppotfng, 
some girl is raped. Hien^ahe goes and 
tsOs her pardbta. Hitn village panefca- 
yats sit together and they pun!* that 
njjp and also heavily fine b in  sod fct

would be warned that if he commits 
that cnme again in future* he would 
be heavily punished and lined Piani* 
shment will be heavy. The maxi
mum is that he will be brought to 
the notice of th  ̂ Government and he 
will be put into jail and fined in 
terms of cash or animal*. That 1a 
our existing customary law.

SHRIMATI GEETA MUKHCRJ1B: 
What about the girl who happens to ba 
the victim of rape? What is the com
pensation or relief that would be given 
to her?

SHRMATI OMEN DEORI: Ibe
girl will be paid some amount oi  
money. There is no difficulty for her 
getting married. She will be adjusted 
in society. Anybody who is willing to 
marry her, will marry her.

MR. CHAIRMAN: Are there maay 
people who are coming to marry suoh 
girls also?

SHRIMATI OMEN DEORI: T hm
are no such cases now. if at all, they 
are very rare. Only one single case 
took place till now.

MR. CHAIRMAN: What Is the eye* 
tem of marriage here?

SHRMATI OMEN DEORI: Wo
have different customs ft* Arunachal 
Pradesh. We have now five districts 
and each district has different dialects, 
customs e^. I come from Adit tribe* 
Parents select bride or bridegroom cI 
the same dialect. Then there wfQ be 
exchange of animals. The boy^ 
parents will pay something and give 
some animals to the girl's family and 
after dbe yoar, the gbr1 foes to the 
In-laws hotato. But, there Is no dowry 
system

MR. CHAIRMAN: How Is carte-
mary law enforced?

SHRIMATI OMEN DEORI: That la 
done by Panchayat The vfflafs hsad 
and ell the elderly people gather aa* 
they take eartala Isrrtnm.
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IUL CHAIRMAN: SuppQM that 4«- 

citlm l» flouted.
SHRJMATI QMKN DEORI: Then it 

will come to the Government.

Mflu CHAIRMAN: What li the mar
riageable age In your society?

m s a m z i  OMEN DBORI: At the 
time 9* n»y generation, girls used to 
get' marked at the age of 15, 10 or 17. 
At present, ĵ irls are going to the 
school and after finishing their studies, 
they marry at the age of 10 or SO. 
But the girls in the villages get mar
ried at the age of 16. In certain areas, 
child marriages take place. They go 
to their in-laws house, when they grow 
up. But normal marriage age Is 16 or 
17 years. Sometimes, the would-be 
born children’s marriages are settled 
by parents. Marriage takes place after 
they grow up. We discourage this sys
tem now. Suppose the man is oi fifty 
years age and girl is of sixteen years. 
It is impossible to pet married. We are 
fighting for that.

MR. CHAIRMAN: Is monogamy in 
force or polygamy?

SHRIMATI OMEN DEORI: Our 
man marries more than one. There Is 
polygamy.

MR. CHAIRMAN: What is the law
of inheritance?

SHRIMATI OMEN DEORI: Proper
ty is inherited by the sons. If the 
parents want to give anything to the 
girl they can give but the right is that 
of the son.

SHRI QAZI SALEQM: You are
supporting the whole Bill but don't 
you think your present customs are 
more safeguarding your girls.

SHRIMATI OMEN DEORI: Hiat
is correct but we cannot shut our eye* 
to the future. I am supporting the Bill 
in general as a woman.
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11 vr vfj* % w*rm <rtr «ft snr- 
«rT!T*r?*iSt t̂ stfrrcrcr % ftrcr wr 
»rm arm, w  wrt fr wpt *<ihh i

•fM tm fovjwtw: «rm ^
|Pr«rr if irtreft ?rf*»t % n̂fr fr
*?pft !f»T <FTt TT?ft | ?
SHRIMATI GEETA MUKHERJEE: 

Maybe you can take up this proDlcm 
of security of women with the State 
Government, and give your sugges
tion* to them.

SHRIMATI OMEN DEORI: We are 
women. We are all supporting 
this Bill strongly. But I want 
a clarification. Suppose a girl 
is raped by a man with her consent, 
but when she comes to the court the 
girl says that it has not been done by 
her willingness. Suppose the woman 
Mis lies like this and the man is puni
shed. What is your remedy?

SHRI AMARPROSAD CHAKRA
BORTY: It is for you to suggest.

SHRIMATI OMEN DEORI : Suppose 
she tells lies in the court and an In
nocent man Is punished, What happens 
than?

SHRI AMARPROSAD CHAKRA- 
SOSCTY: What Is your view?

39*
•ft*nft«taw fctft: fr irf 4Kgm

wnpft gftrjjq. ft*rT,ftr*RT!Wft 
Pmrr m i

•ft fWNf : ?rt f*rr f«r vr 
fir  forr ?

•foflft «ft«W fctft: WT? *flvt
•rtfT *farfr i

ME. CHAIRMAN: What la yuur
suggestion U a false case 1* lodged 
against a man?

SHRIMATI OMEN DEORI: The
girl should be punished. That is my 
personal opinion. Both the boy and the 
girl also should be punished for such 
things.
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»htt ?rt £tv t .frfv *  ire art* *rat at i  
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II—Shri J. K. Panggeng, Adovo* 
cate

(The witness was called in and ft# 
took hit scat)

MR. CHAIRMAN: Before we pro
ceed, may I drew your attention *o 
Direction 58 of the Directions by U**' 
Speaker which reads as follows:

4*58. Where witnesses appear be
fore * Committee to give evidence, 
the Chairman shall make it dear to 
the witnesses that their evidence 
shall be treated as public and is 
liable to be published, unless they 
specifically desire that all or any 
part of the evidence given by them

> i» to be treated &g confidential. It 
shall however, be explained to the 
witnesses that even though they 
might desire their evidence to be 
treated as confidential such evid- 
dence is liable to be made available 
to the Members of Parliament.”

Please introduce yourself to the Cam* 
mittee.

SHRI J.K. PANGGENG: I am Pan
ggeng from Pasighat, Arunachal Pra

desh. I am an Advocate.

MR. CHAIRMAN: You might ham 
gone through the draft Bill.

ffiBI JJK. PANGGENG: Yes. I stu
died it in depth.

MR. CHAIRMAN: What an jour 
suggestions so far as thia draft BQl Ii 
concerned?

8HSEX JJC. PANGGENG: 1 have *
dbwle wgeesdon to make. Ibst of all, 
I %ould Ufce to say • few eorti about
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Arunachal. In Arunachal* we have no 
such rape cases as such and here we 
have a free society. People freely mix 
with one another. So, this sort of sexu
al o ffices are very rare. We have a 
traditional method by which we decide 
these cases. The victim is given some 
compensation.

SHRIMATI GEETA MUKHERJEE: 
Are there no cases at ail or cases are 
there but they are not reported? What 
is your view?

SHRI J. K. PANGGENG: There
may be eome cases which are not 
reported. People being ignorant and 
illiterate, they may not have access to 
the officials. They do not know the 
language. They come from villages. 
There may be some cases, but they 
are not reported.

MR. CHAIRMAN: From how many 
years are you practising?

SHRI J. K. PANGGENG: I am
quite n*w- 1 joined the profession in 
February, 1979.

SHRl V. KISHORE CHANDRA S 
DEO: Is it your argument that cases 
are not reported because people are 
not aware of the various legal aspects 
Involved or is it because of their con 
cept of custom?

SHRI J. K. PANGGENG: It is both 
ways. First of all, people do not rea
lise the legal implications. After aD» 
the society is guided by certain norms, 
some customs, traditions and after all 
a lady, whether she is from tribal or 
non-tribal family, has gome chastity. 
It la probable that there may he some 
cases filed.

(Tile tpitoesv then withdrew.)
in —(I) Shri J. K. Khargorla, Rep. 

resetative United News of India.
(2) Shri R. B. Roy, Represents 
tire Hindustan Samachar.
MR CHAIRMAN: Before we pro

ceed, may I draw your attention t» 
Direction M of the Directions by 
Speak* which reads m foU«B*
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“58. Where witnesses appear be

fore a Committee to bive evidence, 
ih© Chairman shall make it clear 
to the witnesses that their eviden
ce ahould be treated as public and 
is liable to be published, unless they 
specifically desire that all or any 
part of the evidence given! by them 
is to be treated as confidential. It 
shall however, be explained to the 
witness that eiven though they 
mght, desre theeir evdence to be 
trseatd a confidential such evidence 
is liable to be made available to 
the Members of Parliament.”
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VTJJjT ^  U? ETTTT ffT  ^  W-mi
^  w  5 ^ ^ #  wnrvt gin 
Smt *npiT 5 fv  ^
ararmvn m f^ ift arraT |  , m 1*5 
«ft wfiw fa n  arprr 'm fyw  fv  vfo  
w v ft  ̂ w*tiwtt farr |, « "m  
fw r  fvnrt»r farr arr w « t 1 1

UW *f <TTJft TOW VTTTT
f, nfir vtf swfhr t o  5*  ^wrt 
v ^ r  f , nt t  wnrvr w w  vv*n 1

^twft W w  yvrft in im  *
4  JWT 1$ t̂ f¥, 4 l ’



996
fa wn* v*r t ,* r  vnjr *
vt f*  srff fair wt w ar |, qsrr 
wft sr<nvt vuuT %iT^ffaifr«t«rr i 
w»tf *nrorr*«r s^r •rr«rr- 
sf* ir ST-Ĉ fr qft sm  «ft, wr 
vt vnj»r ii f t  *T̂ f fa*n «wr, at 
wr vrvt f*r vrsj^ 3i f t  w$ 
fajrr wr ffwr I  ? . . .

. p ' .  - 
.,- ■ •'.• ----------»zjU

wt?t <rr»ft 'rfarfarc % wt*
^ v^t *v <rfai%*R ^ tt «rrf̂ T i q 
vpjh srt tor % fa* $ i v f  ifft 
srr^v *m% $t?r $, irfir *5 
fw«r% frr«r ^  gwr |  xftr 
wj?i * tt*t «Tf*gr»wr ftar |, at 
w *t wfawr wja *rv ft  wrm 

far t*t ir imr* v«ft fftwr 
| ? vrvr irer̂ rv «nj fa wtT ^  
gmw wr̂ % |, fa %
*TW VI tft JT8TTT fai/r WW %ttx
wnff ?t*b w  vt **T* vt wn* fiwr 

i

•ft into t̂o tw  : $ srw
vt «r$ r̂ar j  i im  51m 
»*n?*n % jtttt % wTt Sr $, ?r 
fa f* j*  *rr«r w w m  ywr 1 1 <f 
*nrfr r a  far ^ rrm  5, wf wfrtt 
ftrcrtf mw w w n :  faux «wr, 
*3% m»r Jt wt $*r ?rff v^n 
wrjif C ’ft *TnT h rt, jj t̂ 
irn *raw |  1 % Pr art w i w t  
iwm |, jtht vt fit wvr
VfHT WTffq I

q^r ^mw % w«ror *r *f *nr
Vf*n WTfilT jf fa fffW * ^
enrrfav ^ n f |, faavt 
% tfal WT 9 TOT $ I Wft AV 
fllft w r  ¥t WW I, t  IPRRIT I

fa Sivvt »fr t^vr wnwrft fhft 
fa  tfv?t fenrt a ft  $  *$  f  I 
w r  stor % wrrr fa% «rt̂ - fa??ft If 
<ft wro N  *rv*t $ • *$t trT> <r*ft 

w$*t T^r *rcft Jrm % fat; 
swrw *iw5ftfav w t % tTv gytft 
vt wft f  vt f?*r wnt
«̂ t wvrwa vt | 1 vrfat? t  v^n 
wî rfr | fa %iT?r vr^r % wrvt
^  ftVT wr *rv?»T |  1

MR. CHAIRMAN: I request 1he 
witness to be brief and not to be emo
tional. You are before the Committee 
and you are expected to be brief. I 
hope you have followed the spirit of 
what I say.

SHRI V. KISHORE CHANDRA a  
DEO: Mr. Roy, you are jouranlist and 
from whatever you have said regard* 
ing this Bill I can appreciate that you 
stressed the social consciousness. We 
agree that social consciousness has to 
increase to control toot only rape but 
all types of crime in the society. Thia 
is the general problem. At the same 
time we musft also place certain things 
on the Statute Book. Therefore, the 
necessity to control crimes arises. That 
is why we have a government and we 
have Bills that have been passed to 
govern certain acts in society and later 
on it is up to the public to develop 
that consciousness. In the beginning I 
was surprised when you referred to 
nudity in pictures or in the films. You 
will appreciate that in many tribal 
areas in Orissa, in Andhra and Madhya 
Pradesh tribals still do not wear do* 
thest they cohabit in nude only. But 
there are other crimes which they eo- 
mmit. In western countries nudity is 
not a taboo. It all depends upon how 
vulgarity is taken. What I am trying 
to say is, whether it is In urban areas 
or in Arunachal Pradeth or in any 
other place, this Is a suggestion you 
have made. Aster as this pubM ctty^ 
slness te.concerned, that la g o w n r t
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by a different Act and it concerns the 
Information and Broadcasting Minis
try and they alsb have certain rules to 
prevent obscenity etc. That does not 
came within tbe scope of this Bill.

The next part of the question is re
garding publication of the name. The 
Bill says that only 'the name of the 
victim should not be published because 
of certain taboos in our society. What 
are your suggestions with respect to 
this Bill *io improve upon controlling 
this particular crime? Do you recom
mend any amendments or give sugges
tions to any of these clauses which are 
there in this Bill?

aft wrto *to x m : <1 ^  ft
£ fa fffWT 228(«0 if

fro
I, '̂TFt srrrr ?rff wrflpj,
ffipp spt̂ T *rt
w  w w r  i ®rft
fBTW t  I

ICR. CHAIRMAN: Apart from that, 
bav« you any concrete suggestions?

aft WTTo > TW : tft * t  VfT 
t, <Tf#WcT t  j *  Jiff
*npT g i

fiiwdft * vt*A 
«r»d gm* fw  i *r$ wTcf

qff | fa q? flfrftnm war 
|  *frc 7<rr* *rt t r im

r̂«r *r«r * r ^  ift 
fa $9 tin ht? ift Hffarf 
m V K  % fatft ^t % fat*
*r fw  «w» vm
% f«n? w rr vr

\.t » # «i? *m r w??<ft g fa
.w  «*f *ff ft war fa j®  wtv

w  failt ifr tftar
art w ot 357a?r
vt vw V  vr «rr<r nr

aft q ^ r  w^t | ?

^  WTo 4to TW l ^R|f
%«nsr * t  f a  *r ? ^ t  %  

sT^rfavr t«t, fa 
ijw t ift mftra frrjn <rf»n 

fa *f, wft «»fai |  I
vnp ini^jr ftar | ,  <tm *ft 
ffelT |  I

IHMT l y f f i : mW
qv rm »fr vft fa wrrar if
vnwjr*- ^  <n% wrfar aft im r- 
fa?r fajrr <»t$ i art *i3r 
*rfai afr w ar % wi § *rm vn$ 
itt to-w vm  njf ar*% «n? <r#sT 
arrvJTiirrsrw i «wr t̂ar
vrspr Sr *rf *t wHtlirr wrft 
mfijw ?

^t WTo rflo W  :5pr WTOftftT
fn f  q* ^  wrcrr | nr 
vr *rcf*r* «n t  fa ^  tmft ms- 
*ft*w «t ^  f  *ft* wwSt *nrT wft 
ih w  fWt vrfi$v i ivT w  ^ 
q»n furr  ̂ vp jf i

afNfif Gvai«(A t f
<H( ?w r arrjift f  <#r fa f?r 
ffMtPw wyr *f fawr | fa i«  

I  w  m  «rrtt % 9T«r 
irfit ^  ^«rtn |, at wait 

ht’t’ tt w r f ^ , a n  « i t  w r »  
a>t 3fa?r wfr%  ̂ ?

alt «n« A *  t w  : u? <it nr# 
anflra srff faw um  <cfipt i



Wfcrtft ArtrWHgW*: «nfr
«rnr?t «r^r ait faster <rr» * , 

wnrirr f*P ifftc vt# jffttfan 
irrft v*% $ ?ft fsp tf ssv t w t -  
<ftir *tt mnn $ *ftr *rr«fr 
•rrft ^rwr | i vsrvm *  <iv 

wrtr m  fv  v?5ft) faiwft fv
3 *1 12—13—14 HT5T ^  * ^ t
tfi» % am  Fwdn ftnrr, wt mOt 
^  f t  i *rrsw5TT % ftrcro 
fft ^tar vt towwt, *w*jfav
■wfrr v^rr, ^mrrf^r 'rtft % *rr«r 
<rfa »ft wT’ft *rfavK a w -^ K i  
«rf ^ftra | ?

•ft WTTo rfto TW : $  W
ifr u| Vf*r ^Tfffr j( fv  ?*r f̂tnf 
% iTft JT*rr | fv  WTq vrff  ̂
qf^r mvOt vr v r  farr
«rrarr i *ntft «ft f*rr  ̂ «?fr irf 
s w  **rcft | i inn? *St
OT flCTltTTWT Vt I  
TO ^  ftefT $ I
j  W\ if JT̂ f 3TTWT
j ,  in  mOt a< x***m  «ra?«tt 

ftat $, ?rt^r% *r«r*n*f)n fv«rr 
arr Wen $ i <r r̂ aft 18-19  irrsr 

o t  «ft, *rf w  iftt 
<rrf f ,  f o r  fv  «ir*f if fiwrf 

* T fr $ , i w f a ^ f  ^ f t r a ^  $ ,w  
Ot w *  w t o r  ftwrr arr«r 1

^  ^wt * tim it 11|̂ t 
111  (^ ) % flf*  «rq vt cnaT « r o  
| fv  m i  ?Tffv»ff v> stt v< 
»rwr vnr v^jt 1 f  up? % <rf s ^ t  
*rftfl j f v  111  (tr) % Tf?t JIJ, **TT 

ft? *?*»* 37»Jf ,aftr3fa*r
% nffttjr, n m m  if vnr v r*  wfr 
v«Hrrd » rw r  m ft, % faq ftu r

w »  f t  tort % i f i r i v
Wt (  fv iw «r*«ft  *  ?3T*
N ot fto r , tit vw *rfOt Ot vm  
Ot wra four ^rnitT.^rfvnf jmtftw 
f t  amr f 'sw tw  fflT 11 WT WW 
vm  Ot fir fsrnt if fir  ^  t%tt 
arrtr ?

^  w to  * 0  r n : i»f %arn »»v 
* r a  f m  % ?fWr % fati[ 1 1 

wrftwr ht tp rt : |,rfr vt twt 
afrcr 1 flfPf jyf ht*t wT*ft *
^  tawlr «wf«Rf f  1

«#f t i w *  w m w  s «Tq v r
iTT*r»T?f w w  % 5fpf%^T<, wr n #  
( W f C  f*T5(T | , f t i  f  < IT q % ^ R f I W W

i r v  1 ^ J f f f v  w q  i * v t t  t . f w  
n n  v t  » r m  £<v  ^ t  «tt i 

w w vt »rft i t  \*r fw? >i;?rnn *wrr ^  
f v  wm f?r fiw  % tfars 5r wft 
ft*anT v»t£f % t o t  sr?a?i v^ 1
aft T5fr?vTTl jw t  |»  gir a«rr %

if vrq% w t  ftr^TT t  ?
«rra*r % 5mrTf«i?i srrif
aft »nff *r v^t, # w ^ n iff  f t

I VTtfSr w  TT3 vt VT& 
ftT vfr U; w?tt?vtt ^ jwtt f^t 
^Tfftir I f  «Tq IT ^T T  ^rf!1T f  fv  
^ twit v  jtvtt It «Tq w  *rr,*5nr
V

ntt wto Ot > tw  : # pqsfr smr
F T O  VT5TT ^ ’f T T  f  I ir r t  *T J fW  JT f 
| ft! v f  TfT 5THPVTT Of Otfnt
ft?fr ^fvn W3T7VTT JftfTT !l|ff |
jit  5nrvt ^  w q *T R  vt vlfwm fRft 
|, ^ r  t o  ^ f v v f  f?m  anaT | » 
T*w?t 5wvt»if^ar?Fr i  1 wt*
f̂tfsrrr, fv  vrftpr f t  Tft |, Kfv- 'ift 

WTfmr vr»r ifr, vmrf^o- vt% 
tft v #  ijt *rfT f«RWft ^rrfftr, ^ftiir
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<SWT wtart vw «lwft
& ftW# tq fvwr Jrrr 51m  

, t  ' 
n w tw an w  : «rq% w«nr?*TT

*  w r  aft arrar * f ; , * r  
j w t  wnpn j f v  wwtwtt v  fvow 
jt v t t  h n  wiwfr |  ?

«fl *rc® A o xm : f  «tavt
fcn f,fww% wro vt 

wra *q«s ftwrrnfti grrr *$w % r*v 
wtft f, fjrw  ?Tfvr «w?r »it* vr 
wt wwfvwf vt ^sr v r  w wrwr | 
tttK »ilw % wtw ft wrft ft w? 
wwwtt vtw vrfiw j  f  1

aft w w  wtotw *. *  u n lr
v wwrcwrr % Jrvrr v t *ra ^WTfT wr 1 

f  wn*  t*r firw *  wrwrfav wwt* 
% wrwar* vt ww v f M  wt 
v n p  Jr vrf w wrfwv awwrar vt 
srrwn ft w*?tt f  ?

aft w to  tfto tht : afr, ?r wvm 
It
SHRI BAPUSAHEB PARULEKAR: 

You have said that there should be 
public censure of the peivon who in
dulges in such an activity. I would 
like to know whither you would 
agree with me that a person who U 

^convicted of rape, in order to have 
public censure, should be disfranchis
ed lor thte rest of his life?

41 fire to  : wrmf**
iwtpr vr *ft it* fft itcttI \ 
t  m  ?r g 1

^  j f i  *w wrnww wtww : atrqir
<?v i f  1 f t  «r«w f w »  v t  four
t f v  fww I? wrwrw »  wwrcvTTt 

wwrwir fanfwwTwnn 
w t  qiw w f »fr w t * * !  WTffr

f.afwr f v  t? # v t  aft % ift vfr, 
*fw? 3*>*rr wf ftwft ift
WTWlfaW W*WPT VT sftlfifW !?# WW 
«%,fw* tffwmf ŵ rw wrfira vr tfww 
fcwtr fwwwwjft vt ijvwtttowvtt

% «WTTW *f PTTTrfr wtf*wr VT
firwr arnj.swvr m m  vt sfovrc
Wf WWTP* VT ftPBT wm «ftr *W*
wrw-wtw 3W wrfvrvt fjRWCTHrNr
)?V If Wfa fW3<IT |, W Wiii' <$fTOTW
aft wm wrwfrv vt fwwft f  3w m ft 
Sfvwnfr % sw wrfiw vr wr
fiPTT WT -̂fWT Wf «ft wn«lfr WWT |?

«iV wt* xn : «nrtr gpnwt 
if tjv wrrr afiw#rr wifwrj fv art 
*!t*r wnT̂ vnfr vt ffrfltwWr̂ Fi vtftnr
VT% f, WI W ŴW W ^ fK «»T 
fvfl'r Trŵ tfim. «w % %m ft *rr 
fvtfr rwi wtvtt % wrft | 
wr fvtfr wrw fwv ^wnfr^qmfwvrft 
t-v r wr̂  wiwt vt Wr f»r vppr
% flTf«f 5fH»T wrwr WTffrr |
SHRI B. IBRAHIM; You hav* gaid 

movies are responsible for increase of 
this kind of offence in the country. In 
this connexion would you like to sug
gest censorship should be made more 
strict than at present

aft WTo Ao TIW » #  Ir
WfW« J I

ME. CHAIRMAN: Thank you very 
much.

SHRI KHARGORIA: I agree in ge
neral with the views of Mr. Roy but I 
do not agree with him on the pdtfit of 
life Imprisonment.

•ft wk» A * t n r :  # wrttf
««m< t<TT j1 fv « w  f*r rm fw 
wrt *r v^t % ^  »ftvt ftwr t

(The %yitomsitB then toUhdrew)



IV—Shri Tomo Riba, MLA
Leader of opposition Arunachal 

Assembly.
(The witness was called in and he 

took his seat)
ME. CHAIRMAN: Before we proce

ed, may I draw your attention to Di
rection 08 of the Directions by (the 
Speaker which reads follows:

“58. Where witnesses appear be
fore * Committee to give evidence, 
the Chairman *hall make it clear to 
the witnesse8 that their evidence 
shall be treated as public and is lia
ble to be published, unless they spe
cifically desire that all or any part of 
the evidence given by them is to be 
treated as confidential. It shall how
ever, be explained to the witnesses 
that ev&i though they might de&ire 
their evidence* to be treated as con
fidential such evidence is liable ito be 
made available to the Members of 
Parliament/'

I hope you have gone through the 
Draft Bill. What are your suggestions?

SHRI TOMO RIBA: I wanted to 
give my evidence after going through 
this Draft Bill which is going to be 
amended

Actually we have certain problems 
in Arunachal Pradesh in implementing 
this law. In Arunachal Pradesh the 
provisions of Cr. P.C. and I.P.C. are 
only an paper. But we do toot really 
follow. So, under such circumstances, 
what is going to happen in Arunachal 
Pradesh? I am posing this question 
before ‘the hon. Members of the Com
mittee.

MR, CHAIRMAN: You ,are very
much requested to do so.

SHRI TOMO RIBA: We are not fol
lowing I.P.C. or Cr. P.C. All the cases 
including rape or even heinou8 offch- 
e*s are decided by a Kebang, that Is, 
a local body, the jury or whoever de
cides the cases in that area. It is no* 
a ene-man body like a mag
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istrate or anybody. It is a combina
tion of a few people. So under such 
circumstances, even if this law is am
ended, what will happen to Aruna
chal Pradesh? I wanted to know thi# 
fiom you because Arunachal Pradesh 
is part and parcel of Indian Union. 
Therefore, while amending or intro
ducing such a Bill, will any care be 
'taken to decide whether to codify 
tribal laws which are existing in this 
society since time immemorial and 
according to which all the cases are 
settled? As I have already told you, 
because we cannot put into practice 
the Cr. P.C. and I.P.C., there must be 
some provision to codify the custo
mary laws prevailing here and our 
customary law fe not a written cftie. 
It is only oral. The new-comers here 
do not know this law. An LAS. 
officer who Joins service and who is 
posted in Arunachal Pradesh today 
may not know the customary law. 
But since he is posted to ArunacbqiW' 
Pradesh he has to do something: 
Therefore, I would like *to know whe
ther the Committee would kindly take 
into consideration side by side the* 
question that the tribal laws should 
be codified so that all the offences 
inch ding rape can be settled, as we 
have been settling them by oral deci- 
sionr. That is what I wanted to raise 
before this Committee.

MR. CHAIRMAN: From what you 
have said one <thing is very clear. The 
provisions of Cr. P.C. and I.P.C. are 
practically toot applied in your society^ 
The law is there, bu» you have no** 
applied it and you have not derived 
any benefit out of it. Now also, for the 
benefit of human beings we are en
larging the scope of this Act. It is for 
you to derive the benefit. If you do, not 
want to derive, we are not compel
ling you. When you feel that your 
people who are following your cus
tomary law are not able to solve the 
problem, this law will be to force. This 
is what I am going to say to you* But 
what do you want to say about this 
before the Committee? Whsit are j fr* 
suggestions you are going to gtar *  
this Committee'?
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SHRI TOMORIBA: I have al

ready posed my1 problems. You are 
examining as to how to amend the 

k Jaw regarding rape cases. My poirtt ia 
f  that we are not going to practise this 

even if it is amended, since in Aruna
chal Pradesh we are settling the cases 
under the customary law. This law is 
all righfi, but since we are safeguard
ed by the 1945 Regulation Act, which 
says that all the cases including those 
of rape should be settled not by the 
panchayat but by Kebang system.

SHRI V. KISHORE CHANDRA S. 
DEO: As you have said, this law is 
meant tor the entire courftry as a 
whole. You have said that you have 
the Kebang system to seJitle all cri
mes, that is, according to your custo
mary laws. So, do you think that it 
will be better for Arunachal Pradesh 
if measures are taken to implement 
these lawv also or how do you think

certain exemptions are given in 
[this respect for Arunachal Pradesh 
where you are solving these crime* 
in your own customary way?

SHRI TOMORIBA: We have got
the child marriage system and all 
such things. Even today aomeftimee 
the girls are married by force also.
In som e cases in Arunachal Pradesh 
by timing they are having inter
course.

SHRI V. KISHORE CHANDRA S. 
DEO: Do you think that the custo- 
’mary laws that are existing in Aru- 

^nachal Pradesh are enough to control 
crimes? •

SHRI TOMORIBA: It is enough to 
control these crimes. But they are 
not written. For the new-comer It is 
difficult to follow them. Therefore, 
will the Committee consider that 
since the existfcig customary laws are 
not written there should be some ar
rangement* to put them in writing?

MR, CHAIRMAN: You refer to a 
Bteulation which you are following, 
'flftich is that Regulation?

SHRI TOMORIBA: The 1945 Re
gulation.

MR. CHAIRMAN: Do you have at 
copy of it?

SHRI TOMORIBA: No.

SHHJL AMARPROSAD CHAKRA-* 
BORTY: What is the gist of it?

SHRI TOMO RIBA: Efenpowqriiig 
the village authority to settle dispu
tes and cases including those ot 
rape.

SHRI R  S. SPARROW: You have 
aaid about tribal customs prevalent 
in this am , Incidentally, you will 
agree with me that in Arunachal 
Pradesh there are so many tribes 
and I presume that customs also 
vary from tribe to trib* In that con
text, therefore as the Chairman has 
pointed out, they are in fore# as tthey 
stand to their benefit. But when it 
comes to law, the time may come 
when you may have to fall back dh 
that. In that context thi* Bill if 
being revised and considered. Am I 
correct in understanding that there 
are diffordrt cuatoms among various 
tribes?

SHRI TOMORIBA: Yes, you are
very correct.

SHRI R. S. SPARROW: Therefore; 
if at all any provision is brought be
fore you, then it will have to be ap
plied differently from tribe to tribe. 
That is the point to be considered. I 
want a clarification on this.

SHRI TOMORIBA: We do have
customs. They differ from area to 
area. But by and large in every tribe 
we have got some sort of customs and 
they are akin to each other. So far as 
rape is concerned, it is almost dealt 
with the same way. So, what I mean 
to say is that even if we introduce 
this Bill in the present coritext in 
Arunachal Pradesh it may not be 
advisable to directly put it into prac
tice in Arunachal Pradesh. There
fore. I would like to know whettw*
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the Committee would kindly consider 
that considering the special circum
stances and the situation, there should 
be some provision which would be 
adjusting to the local customs, as I 
have said, by codifying the local law . 
through which we can settle all the 
cases.

MR. CHAIRMAN: The '  sum and
substance of your statement is that 
jrou ana requesting this Committee to 
give exemption for Arunachal Pra
desh from the provisions of this Bill.

SHRI TOMORIBA: Yes.. At this 
stage, it may not be possible for the 
people to practise it.

MR. CHAIRMAN: What is your 
concrete suggestion?

SHRI V. KISHORE CHANDRA S. 
DEO: There are several tribes in 
various States. It is not practicable to 
codify the customs and conventions 
that we have in  various parts of the 
country. Customs are customs. But 
they are bound by convention and 
practice, not because they havie been 
codified by law. What is your reac
tion to my suggestion that tribal cus
toms in various States pertaining to 
various tribes should be exempted 
from the purview of this Bill?

SHRI TOMORIBA: If it cannot be 
done for all States, at least for Aruna
chal, exemption should be given from 
this BUI.

MR. CHAIRMAN: In Arunachal
Pradesh, I am told that there are nine 
districts. Each district has got it$ own 
customary law which they are fol
lowing independently. They vary from 
one district to another. So, if you say 
that exemption should be given to 
you, the other districts may say that 
it should be made applicable to them. 
That will be a problem again. There
fore, 1 ask you in the first instance 
what is your suggestion on enforcing 
the law effectively in this part of the 
country?

SHRI TOMO RIBA: I am not re
questing the Committee to give con
cession to our State. I have gone 
through all these Clauses. It may not 
be practicable to enforce this law hi 
Arunachal Pradesh considering the 
prevailing situation and customs.

MR. CHAIRMAN; You are also a 
Leader of the Opposition. You have a 
dominant place in the political field. 
People like you should take up the 
Act and propagate it to the people and 
make them conscious of taking the 
benefit of its provisions.

SHRI TOMORIBA: It will take
time.

SHRI QAZI SALEEM: Certain cus
tomary laws are prevailing here which 
control this crime. What are they?

SHRI TOMORIBA: I have already 
told you that we have various cus
tomary laws drawn from 1945 Regir-f 
lation Act. There are some village 
leaders and they settle the disputes. 
Even rape and murder cases are de
cided by them. Therefore, I say that 
this may not be practicable for the 
time being in Arunachal Pradesh.

SHRIMATI GEETA MUKHERJEE: 
As Leader of the Opposition, you are 
well aware of the provisions of 194.5 
Regulations and also the provisions of 
the Indian Renal Code and Criminal 
Procedure Code which are quite strin
gent in respect of these rape crimes.

v >
SHRI TOMORIBA: I am not say

ing anything on Cr.P.C. or I.P.C. or 
about Regulation Act. I am not dis
puting such laws as such. I have to 
say that under 1945 Regulation Act, 
the tribal authorities are empowered 
to settle their disputes and we are 
doing it. They settle their disputes.

SHRIMATI GEETA MUKHERJEE: 
Government of India wants to give 
protection to women. For that pur* 
pose, h has introduced this particular 
piece of legislation in Parliament, We 

want to make it more effective. Hist



403

is why I am putting it to you whe
ther the provisions of 1945 Regula
tions are better or the provisions in 
the CrP.C. the I.P.C. and in this par
ticular Bill, are more effective.

SHRI TOMORIBA: Cr P. C. and
I.P.C. are more effective. But for 
Arunachal Pradaih, the Government 
should also consider the local situa
tion. We have been tfiving gome safe
guard.

SHRI * BAPUSAHEB PARULE- , 
KAR: Arunachal Pradesh is part and 
parcel of the country. The laws are 
equally applicable to this part of the 
country. I believe that it is not your 
contention that the offences relat
ing to counterfeiting of c°in* and 
murder are tried and decided by 
your community. I think that the 
community decides the offences r e - , 
lating to marriage. That is the

 ̂ custom. But you do not decide the

T murder case. That is decided by the 
courts. According to legal experts, 
heinous offences should be decided 
by the court. Then, is it your con
tention that you want a blanket ex* 
emption just as it is given to Jammu 
& Kashmir? Are the provisions of 
IPC not to be made applicable to 
Arunachal Pradesh? Is it your con
tention?

SHRI TOMORIBA: That is not
my contention. The Government of 
India hag already made legal provi
sions to Arunachal Pradesh under 
which we are practising.

A SHRI BAPUSAHEB PARULE- 
KAR: Will it do if exemption from 
the provisions of IPC is given relat
ing to offences of marriage? Will that 
solve your purpose because in 
the IPC, there are different Chapters 
and Chapter 20 deals with offences 
relating to marriage.

SHRI TOMORIBA: Arunachal
Pradesh is an infant and under
developed area. Keeping this in 
view, the Government of India has 
rfede special provisions for it and 
they ar# being followed. If the pre

sent Bill regarding rap* is impose*, 
it may be difficult to implement it

SHRI BAPUSAHEB PARULE
KAR: Regulation 1945 does not saST 
that the provttons of TPC shall 
be applicable to Arunachal Pradesh.

SHRI TOMORIBA: Cr. P. C. and 
IPC provisions should be followed it* 
spirit IPC and Cr. P.C. are appli
cable to Arunachal Pradesh.

SHRI BAPUSAHEB PARULfi- 
KAR: Ig it your contention that they* 
should not be implemented because 
of the special circumstances? These 
special circumstances are relating to 
matrimonial offences. fTherefore* 
will it suffice if tribal people of Are- 
nachal Pradesh are exempted front: 
offences relating to marriage?

SHRI TOMORIBA: Yes* Sir.

W k i fm ft im rm  ?
«tc«thtw Jrtir ift fippm* vri £  

i frir % iftr ift*pr 
ff*% f ,* f t  7T WTift-WTft W*PMT?Pr 
snr ̂  Jrrftm | i fcur urtft

ft wr taror 
$ t % Tftwta % *rro» 

wtot* fantf *r ift fprr |
JNrr f¥ wrr  ̂ ffft fir ffn p r if j t  
nr%  % % farr ifunvA
if ’ffaufs fwinm I I %
«i? ift fa fatft wnrift tfr
ITTI witf fft  TFT <ft I
vt mrw fc fr  f*mf *r ift 
fnw  % «iforcfa wtjtt, 3ft w f r
wpiTT W Jhft «r*ft Jnrr If
%ftx f*rtr ^ t  <tt t?t <ft

w f •mr* | ? n* 
«nWt if ^ft t ,
ifcr  tft wifinr P ro f,
t jj  vfkin  |,ift w  vfxm t
r t  rwm | ?
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^  T :
| fv *rc®rrw *tor f^ fF T  «m
11 tnr̂ r *rcvrc % ^Kfff vx % 
W ’tt'tt Jrtor vt w^nr-tr̂ T VT^rf 
%, r̂fT*r-«T5m f̂ nmf fr tot 11

M f  f*TTTt V*M * :?TTW5r
%**r w w r^ r stor *r f t  ^

$ • <T«r WHf TT, afa srmT̂ T 
VTJTIJT favtfTT, *ft f  t Wt * ft  % 
5Eft»r lift %T?T«T-«r?T*T VRT tft f̂ ?

«Tt sWtftfl :  V f % V T ?Tf
* T f  STflf I  I t  «Tf V f*T T  * T f m  5 
* pt% TT JJ5  * f  5ft f w  | ,  •?*r% * £ r r f * v  

vw ^rffq  i f»r f̂t*r **rvt vr
^  t  I f*  *>f ^€Vt *fZ5T v* T? $ I
f?r«nr % ijirfirv vr t$ f i 

ftifar $*rft wfwwfj «mvt 
wtwr?ft Jf *t#t %f?rq t*v fr̂ nr̂ nrr 

I  wtt 3*ft fr ?*rv> 
<f«n>rf v* %% $, vt^jt 
%  m < rv t f i n  'j v s T ;r f « n  ? 

^ t iW tPw  : if iff VfiTT T̂TfWT 
j  fv ?r?w?r % vnj-r s arftw fâ rcrr 
t. v«ft-v<ft vtf if s*rvt ^tt 
arf?J»T *T$f f»T5T<TT I  I 

fw4«fr f*nft n « «  : vrfr
=»TT̂  fr Vtf JJVffPT !T̂ f |, 7€VT 
^  VT>TT ?ft VT *TV̂  11

*ft sNtforr : JTf ^ff v$ T
I  fv vt f̂r 5T$r ^ t T  i r̂ra 
%V t̂ V tot tfWf % fwcr
VPT* *̂ «TT ^Tfftr I

SHRI AMARPROSAD CHAKRA- 
BORTY: You are Leader of the 
Opposition and you have gone thro* 
ugh the provisions of the Bill. We 
appreciate your intention but the con
stitutional point has to be decided 
separately. Please tell the Committee

what are provisions of the Bill which 
are contradictory to the provisions of 
the Regulation which is said to be in 
force according to you.

SHRI TOMORIBA: I have not said 
that it is contradicting the Regula- 
tic"». Rape case is not defined but we 
knov how to deal with it and bow 
much fine one has to pay.

MR. CHAIRMAN: He is not oppos
ing the provisions of this Amendment 
Bill.

SHRI AMAR PROSAD CHAKRA
BORTY: Probably I did not make 
myself clear to him.

MR. CHAIRMAN: He is not aware 
of these regulations which are con
tained in the book.

SHRI TOMO RIBA: I say, it should 
be qualified. The authorities are em
powered to settle. It is up to them 
to settle according to those provi
sions.

jvk tor 5»rrnm v w r : #
i m fr  9tcr m w  ^nraT fr i 
jj£  ^ tt w*tt f v  «rr<r «r?t s it  * f t
% $ *fopr v r ^ r  if gft j t tw t  
fv<j m f  3ft Ttfer-forrar
m f a d  w tt v n r
^r?n% t . w t ^ T  •d f^ .fT^ n ff % s t t  %t»r 
v tt *i" vpj5 % ^cfrir irmrar qf%
?ft 3S?r JTff TT ^  vt ITV5ft«B
ft ?rvrft t  fv srr, fint 
ftfir-ft«mr1f % sqr trv srr^^ 
fv«rr m Tfr t-ftrr *rrT̂ t fm r
w  »n r M ?

«rft ^tiftftWT : V?% VT J T T ^ 1$, # ^  »ft Vf ^VT f , fV «Tf
wt frnjsr ŝrnt wr f , ir? «rrrt 

$, arffv tor % frcr 
|  i sr%»r ^ v  fainr t-
trv JT̂ TT VT̂ST ?rf? fsTJHT ̂
3TTT «rf v t ^ jt 9rr»j; fv n r^ n rjrT  at 
n v 4 H  f t r r  ^rv?ft ^  i f



•fKwft fiim ft f j f f t  :
$HT *ft 

T̂T ift ^  ft*TT I WT*T% Û t JW
ffirvRT I  f »  Pnm $, fvrrt ?*r 

T̂Ot t  I $ tm% 1T5  JW’TT 
If fv wr wmrt *rtf ift i|*ft 

fir TPJ5  Jf *nrr *ft %rrf, 
fWTt (TN U*3T 3V,?

•ft ehftftv : ^  f  «nŝ  £r
•FTT f̂fT Jf fv 3ft TPJW-VT% T̂ Tfr
||Wf «tot |,*ir * fin* «r»®r 
t !  *rtt IT? fv&z I fv aft *| jf 
w*i% arr $ irf* swlf i i w n
Jf̂ T % «FFJ5T*T frt&T f̂ TT T!tf ?ft 
«t®ot $t»n 1 w  *rt If v*r£t Pnrrc
TT Wtft | I

’  flnfoc * WFT Ir
ySfiftftVH 'rffTTT f I WN% ftt 
wnrft *r¥ Ir ppft #fbm f ft 
'JfTrTT $, ItpR' IPTT ?tf «rf«HT

^  ftm $ «k  * 5  vri If 
orr̂ , flft WT FTTTt vtf QflTT̂f $ ?

•ft zt«itfon : vtf ^rrnr ̂  1 1

SHRIMATI GEETA MUKHERJEE: 
Please tell us whether in your experi
ence there are some cases of custodial 
rape in the recent past. Have there 
been any case of custodial rape?

SHRI TOMO RIBA: We have no
such cases.

SHRI V. KISHORE CHANDRA S. 
DEO: You said, you have your own 
way of settling the disputes under 
the customary laws. My point is, 
these laws are made to guide the 
society on various aspects when so
ciety cannot control the crimes. We 
highly appreciate your view that in 
Anmachal Pradesh ytu have your 
tvm  way of dealing with crimes. 
Only those cases which are reported

or which are filed in the court will 
be dealt with according to the law* 
I think you should not have any ob
jection to this Bill at all It ia only 
where your customary laws will not be 
able to solve the problems, this Act. 
can come into force. This does not 
come in the way of dealing with the 
cases according to customary law*.

SHRI TOMO RIBA: I have no ob
jection if this <loes not come in the 
way of customary laws.

SHRI V. KISHORE CHANDRA S. 
DEO: Should this Bill not in any 
way curtail the customary ways of 
dealing with those problems?

SHRI TOMO RIBA: No, it should
not.

SHRI It K. MHALGI: We wer*
told that in the last one year there- 
was one «ase 0f rape in Arunachal 
Pradesh atad this was dealt with 
customary law. What was the puni
shment given?

SHRI TOMO RIBA: I am not able 
to say anything about this. We have 
got child marriage. Sometimes a girl 
is married even when she hat not 
attained puberty.

SHRI R. K MHALGI: My point i* 
that a particular case of rape was 
decided with by customary law. What 
was the punishment given in that 
case.

SHRI TOMO RIBA: I do not know 
about that particular case.

MR. CHAIRMAN: Thank you very 
much. j

(The witness then withdrew)
V. Government of Arunachal Pradeth* 

itanagar.
Spokesman:

1. Shri M. K. Mathur, Secretary^ 
Arunachal Assembly.

2. Shri R. K  Patir, Chief Secretary,
3. SHRI J. M. Srivastav, Law Bsd*-

retary. ^
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4. Shri C. K. Raina, Assistant 

<&juijjilssicaer'.

XThe witnesses were called in and 
they "took their teats)

MB. CHAIRMAN: Before we pro
ceed, may I draw your attention to 
Direction 58 of the Direction by the 
.Speaker "which read* as follows:;

' *’58, Where witneiseg appear be
fore a Committee to give evidence, 
lhe Chairman shall make it clear 
to  the witnesses that their evidence 
shall be treated as public and is 
liable to be published, unless they 
specifically desire that all or any 
part of the evidence given by them 
is to be treated as confidential. 
It shall however* be explained to 
the witnesses that even though 
they might desire their evidence 
to  be treated as confidential such 
evidence to liable to be made avail

' able to the Members of Parlia- 
' ment.”«r

You kindly Introduce yourselves to 
‘the Committee.

Is the Chief Secretary deposing on 
ibehalf of the Government?

:SHBI H. K. PATIR: Yes, Sir.

1SR. CHAIRMAN: Who is the
'gptkeaman on behalf of the Govern
ment?

SHRI R. K. PATIR: Everybody has 
:*amething to say.

MR, CHAIRMAN: Yott give your 
Views one by one.

SHRI R. K. PATIR: I fully agree 
with the contents of the BilL

MR. CHAIRMAN: if your Govern
ment has *ent its opinion through a 
Memorandum previously, you will 
please bear in mind the stand taken 
by your Government.

SHRI R. K. PATIR: I have only to 
mention that where the customary 
law is prevalent, it should continue. 
This point ha* been discusssed a little 
while ago when a non-official indi
vidual came and gave his evidence. 
There he mentioned it. I too would 
like to mention here that the custo
mary laws will cont&ue to prevail 
in the areas ‘particularly in the vill
ages where village councils adminis
ter justice. It is at present in prac
tice. I think that it is generally 
applicable also in other parts of the 
country in rural areas. Similarly, in 
this part of the country also, the 
system of administering justice at 
the village level by the village coun
cils prevails and that may continue. 
But wherever report of rape is rece- y 
ived from any area in a police sta
tion, such cases will be naturally 
considered and tried or investigated 
according to the Act which is propos
ed to be enacted.

SHRI J. M. SRIVASTAV: I subs
tantially agree with the proposals of 
the Bill. I have a few suggestions 
for your kind consideration. One re
lates to Explanation 2 to Section 375. 
(Page 2 of the draft Bill). The IPC 
which is proposed to be amended has 
been in force in this territory since 
1916. Since the law is in force here 
and it is proposed to be amended, it is n- 
suggested for kind consideration that 
this Explanation may also take into 
cognisance the relationship under 
customary laws among the tribal 
population of this territory.

MR. CHAIRMAN: Kindly enligh
ten what is the difference between 
the two sets of laws.

SHRI J. M. SRIVASTAV: There is 
no decree as such. When we Bay 
decree or judicial separation, we havte 
in our mind some formal eeitr *a
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court Normally, we will undei^tand 
it that *ray. U nd^tribel customary 
laws, we would not come across any 
formal declaration like decree of 

i court.

MR CHAIRMAN: Do you want 
that there should be something in 
writing?

SHRI J. M. SRIVASTAVA: Yes.
The Bill should also cover the rela
tionship in customary laws.

MR. CHAIRMAN: According to
you, what is the relationship after 
■divorce a* per the customary laws?

SHRI J. M. SRIVASTAVA: In a 
reparation, marriage is not dissolved. 
In some tribes, there is a practice 
whereby after some relationship be
tween husband and wife, which is not 
exactly dissolution of marriage, still 
subsists.

^  " MR. CHAIRMAN; How Ion*?

SHRI J. M; SRIVASTAVA: That 
depends on the ordeitt passed as per 
customary law.

MR. CHAIRMAN: On getting a
-decree of Judicial separation, marri
age is dissolved according to existing 
law. But, accordfcig to customary 
law, is there objection or not, to have 
eexual intercourse after divorce?

SHRI J. M. SRIVASTAVA: I am just 
saying that that covers only a case

* where there Is a decree of judicial 
' separation. But there are people 

who are not governed by marriage 
laws in which there is i  decree of 
judicial separation. But there may 
be a state of relationship under their 
customary laws which are to be taken 
into consideration. '

SHRI R. K. MHALGI: What is the 
customary law?

SHRI J. M. SRIVASTAVA: Accord
ing to customary law, even if a hus
band and wife live separately, still 
there will be some telationship bet

ween them and that ahould be in
cluded In thek BBL I wiU give the 
exact words to be included in the 
Bill later.

MR. CHAIRMAN: The ewstomary 
laws of separation should be taken 
into account.

SHRI J. M. SRIVASTAVA: That is 
my submission.

SHRI V. KISHORE CHANDRA & 
DIX> You said that tribal* get sepa
ration under customs. We want to 
know whether under such circum
stances under their customary law 
whether sexual > intercourse is pro
hibited or not.

SHRI J. M. SRIVASTAVA: Of
course.. My second point is that in 
Clause A Sub-section 2 of proposed 
Section 376 there is provision:

“ (2) whoever,—
(a) being a police officer, com

mits rape in the local area to
which he is appointed— ”

' My submission here is why confine 
the aoope only to the local area. There 
should be enlargement of the scope* 
Supposing he does it in an adjacent 
area then he will escape. You kindly 
take fhto consideration that aspect 
also.

Thirdly, in Clause (c) of Sub
Section 2 of the came Section it has 
been provided:

‘Whoever, being the superinten
dent or manager of a jail.*..takes 
undue advantage of his official 
position and seduces any female 
inmate of such jail, remand home, 
place or institution”.

We provide only tor commission o f 
an actual offence of a rape by mana-. 
ger. There are cases reported where 
such persons in authority Incharge of 
such institutions have utilised help
less inmates of such institutions by 
making them available to others for 
such an offence. That should also be 
included. Supposing he assists or 
encourages somebody then why 
should he be not liable for that alsow



- MR. CHAIRMAN: In IPC there is pro
vision for abetment.

SHRI J. M. SRIVASTAVA: He
should not only be called an abettor 
but it ig more than that /because he 
fca8 misused his authority.

Now in Section 376A you have pro
vided for inter-course by public ser
vant with woman in his custody. What 
about many public servant# abusing 
their authority? They coxpmit similar 
•eta which are not rape women 
who are not in their custody but who 
are working under them* Why ahould 
we exclude it?

Further, we all talk of imposition of 
fine but why ahould we not make a 
specific provision that there will be 
imposition of substantial fine and a 
stipulation that that amount should be 
paid to the victim. It should be provi
ded that fine shall be imposed and a 
substantial part of the fine shall be 
paid to the lady.

Sir, prior to our evidence there was 
a submission and I want to clarify 
that. The 1945 law is only a law of 
procedure and it provides that princi
ples of Cr. PC and Civil Procedure 
Code shall be utilised while administer
ing justice in these areas. Another 
clarification I would like to make is 
that Arunachal Pradesh today has not 
only an indigenous population but a 
large number of people from outside. 
tThey also commit these offences. They 
should also be taken care of.

SHRI M. K. MATHUR: Hon’ble
Chairman and Members of the Com
mittee while I was going through the 
•Clauses of the Bill I just got stuck up 
on Clause 3 (Page 2) wherein it is 
proposed to include a new Section, 
viz.. Section 3754 1 would like to draw 
your attention to part 4 of this Clause. 
It reads:

“With her consent, when the man 
knows that he is not her husband, 

‘ and that her consent is given be
cause she believes that he is another

man to whom she is or believes 
herself to be lawfully married.”

The word ‘another man* pre-supposes 
that the woman here referred to 
has more than one husband. I do not 
know whether under the law a woman 
can have more than one husband. In 
some parts of the country polyandry 
may be in practice, but lawfully the 
girl wil not be the wife of several hus
bands. But here the words used are 
that 'he is another man to whom she 
believes herself to be married’. It pre
supposes that she is having more than 
one husband. In the whole of the Bill 
there is no provision which relates to 
a woman having only one husband. So 
in order to make this clause applica
ble to a woman having one husband 
or more than one husband, I think the 
words ‘another man’ may be substitu
ted by the words 4the man', which 
will cover both the cases. This is my 
only suggestion.

SHRI C. K. RAIN A: Section 228A(2)' Y 
says:—

“Where, by any enactment for the 
time being in force, the printing or 
publication ot*-*

(a )  the nam e, o r  any m atter w h ich  
m ay m ak e k n ow n  th e identity , o f  any 
p erson  aga in st w h om  an o ffen ce  
specified in  such  enactm ent is alleged 
Or fou n d  to h av e  b een  co m m itte d . 99

On the one hand they are putting a 
check on the press by saying that they 
will tiot be allowed to publish the pro- , 
ceedlnss of the trial or the inquiry *  
which is being done, and on the other 
hand the Explanation on page 2 
says:—

“The printing or publication of the 
judgment of any lligh Court or the 
Supreme Court does not amount to 
an offence within the meaning of 
this section.”

So we have a little feeling that 
what is being given with one hand is 
being taken away by another hand be
cause the judgments from the 
Cour|s or the Supreme Court will b*
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published and so the purpose of the 
BiU is sadly defeated. That ia my sub
mission.

1 SHRI R. XL PATIR: Perhaps it will 
be enough, if we do not mention the 
name of the victim.

MR. CHAIRMAN: I am asking Mr. * 
Raina: Should this Explanation be de
leted according to you?

SHRI C  K» RAINA: It may be suita
bly amended. That is my submission.

MR. CHAIRMAN: Even in the case 
of a court judgment?

SHRI C. K. RAINA: Even thereafter.

Th^re is one more thing on which I 
would like to say something. Of course, 
enough has been said about it. Rape as 
such, which the Committee is consider-

> ing here, is almost non-existent ia 
Arunachal Pradesh and particularly in 
the tribal society I am referring to. 
There have been instances where force 
has been used over the girl, but that 
is only in the process of marriage and 
nothing beyound that. The way we 
use the word ‘rape' in the Bill is ab
solutely unknowti here, the society is 
absolutely free and it is mostly on 
mutual consent and they certainly 
have a good time if both are willing.

•ft gm  N m m v v w : wmfv 
fw*r Srirpnm $, mvt *vr ftaT 

P fa 16 a im«nr 
' *P*ft % *n«r v*»rr ^  *rmr 

*wt 11 iq^N^r «r is  vr »ft 
firw ftwr <wr f t 1 t  
w s  m  jrfa i s ww
% *̂r 3* srrft vte fcft t  
*ftx wits % «fag«T5r ffcff |
xfrz wnr vnrit
Sftm ^ mrr tor $ fa ^  vr* 
jw  | 5fw vt «rrrr | fa

*  i mum in m  n 
ft

fa frrf«*aNw vivir | •
ft fa vw t faff vr^r 
(  fa "fiw *rtr i

wyr *nrr ifwnff t r i m  *(nn i 
vx *rr*i*r *r vpj* wr rr»rr, fvr 

w»rm^r % vpjh if tWf
vrmft ft vr ijv £  iremfr *rr*rr 
^«rr ?

SHRI J. M. SRI VAST A VA: I did 
not make any submission in this re
gard. But since the hon/Member has 
raised this question, I would 
merely submit that the law pro
vides that if a girl is below the 
age of 16( whether or not she gives her 
consent for sexual intercourse, it would 
be a rape. It has been decided that a 
girl below the age of 16 is not compe* 
tent to give consent for a sexual in
tercourse. Then, I think there should 
not be any objection to the conclusion 
that the man who Has such sexual in* 
tercoursc, whether it is with consent 
or without consent, commits the of
fence of rape.

SHRI B. IBRAHIM: (Kindly refer to 
Section 375, Clauses 3, 5 and 6 (Third
ly, Fifthly and Sixthly) Page 2 of tin 
draft Bill. Is it not redundant in view 
of Section 90 of the IPC?

SHRI J. M. SRIVASTAV A: It is not 
redundant Under Section 375, sub* 
tantive provisions are made for the 
offence. Unless the offences are men
tioned in detail and provisions made, 
mere explanation would not help.

SHRI B. IBRAHIM; Regarding S ec
tion 376, you said that it i« better to 
include educational institutions also. 
Will it not be proper to include reli
gious and charitable institutions, such 
m Mutts in Ashrams and Dharmasha- 
las also in this Bill?

SHRI J. M. SRIVASTAVA: I have 
absolutely no objection if you propose 
to include these Mutts Or any other in* 
stitutions where the helplessness of 
women inmates is exploited.
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SHRl B. IBRAHIM: Do you support 
Section UlA?

SHRI t .  U . SRIVASTAVA; Yea.

SHRI AMARPROSAD CHAKRA- 
BORTY: Is there any customary law in 
vogue in Arunachal which is in contra
diction to Explanation 2 ol Section 
375 Page 2 ol the draft Bill and to Ex
ception (on page 3 ol the dralt Bill) to 
Section 376?

SHRI J. 11- SRIVASTAVA; I do not 
think that there is anything contrary 
to the customary laws in the Bill.

SHJII AMARPROSAD CHAKRA- 
B O r ¥ y ; Do you suggest raising the 
age of marriage?. Now it is 15 years. 
If there i f  cohabitation with a girl of 
less than 15 years of age, do you consi
der that it is an offence? Is it an of
fence if she is cohabited by her hus
band .without her consent?

SHRI Js M. SRIVASTAVA: Penao- 
nally I think that husband ha8 hardly 
any right as such. It is a matter of 
mutual appreciation, love and affec
tion. This is my persctaal opinion* that 
hussband has no right even on a wife 
above that age.

ft «rr«r Ii * r w  wr t̂ft g f v  w r

f«r«mnT | ?

SHRI J. M. SRIVASTAVA: I do not 
think that the system of Polyandry eaji- 
st here. There is some custom in a 
particular tribe or may be more than 
one tribe. Polygamy is, of course, in 
practice. Polyandry system as such does 
not exist but we understand that a 
custom used to prevail and that is also 
substantially on the wane where in 
the absence of the elder brother for a 
long timo who is the husband, his 
younger brothers had access to his 
wife. It is not a matter of right as in 
Polyandxy. There used to be in vogue

in the society some kind of relation
ship which I think was nbt a vfcry un
healthy system.

f  i ST«r-

sr«rw<& arawr f t
tp- *fr «nrirr urif
w fte  $ wre w  vt 7tf*cvrn

»ft *r»vrtt *rr flT-tfTvtft
ysffynvt,- f  %ftr fipf jrrnfoff €

vi*r v *  t#  f ,  shv
aiT̂ r v f  f ,
*it ftif vt Brty fiwr
?ft vn p  ?>rr tfir
»r*®> ?

t  m«r?i

f  fV SvrW 375 (6 )  % wrfipfy
*r f*wr $-"r£fiw

art g»rm fc farcptfr
ll $»r vt^ jt f ;

v*nftr airar | «ftr trr
g ftfrW  ^ J r  TjpT HT
iprvt tor ■rf#? ?

SHRI J- M. SRIVASTAVA: So lar as 
the first suggestion is concerned. I 
submit, again it is my personal opin
ion—that 1 wholly agree with it. Ou^ 
Sbciety is changing last. Women are 
getting employment in various institu
tions and at remote places. I submit 
that they are all entitled to all protec
tion which the law can give them end 
if any such misconduct is committed 
towards them it should be severely 
dealt with. So far as the second aspect 
is concerned I wish I had more time 
to consider your question but I do 
agree with you that this Clause about 
‘offer effective resistance’ is likely to 
be so interpreted in course of t}rr>e 
that it may perhaps tend to defeafc^e 
purpose of thfe prevision.
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SHRIMATI GEETA MUKHERJEE: 

In connection with Section 876 A, B & 
C  you have mentioned a very impor
tant jpolnt that not only these categori- 

} e* but also other people who are in au
thority ahould be brought under the 
purview of these Sections. In connec
tion with another Clauae earlier you 
said if you had time at your disposal 
you could give the actual formula
tion. I would like to know how these 
persons in authority should be formu
lated in the law. What will be your 
draft or what is your immediate reac
tion? If your immediate reaction is not 
enough you give the formulation.

Secondly, you said that you don’t 
mind if this kind of offenders are 
brought under Secftbn 376 Sub-section
2. That means Quantum of punishment 
being raised as well as that they will 
be covered under Section 111 A sub-, 
aequently. In view of this I would like 
to know how would you like to formu-

> late under this 6ection those persons 
in authority whom you would have 
liked to bring under this Section.

SHRI J. M. SRIVASTAVA: Regard
ing your flrst question about Section 
976 A I had suggested for considera
tion that we may not confine the scope 
of this provision only to women in cus
tody. I had suggested that either in 
this provision itself or in a separate 
provision altogether you may provide 
for commission of such acts which do 
not amount to rape by persons In 
authority who have some kind of con
trol or who have been entrusted with 

*the care etc.

SHRIMATI GEETA MUKHERJEE: 
Then, you would like to have a sepa
rate Section. According to you, there 
should be a seperate section?

MR. CHAIRMAN: He has only
suggested that some provision should 
be made to cover those cases also.

SHRIMATI GEETA MUKHERJEE:
I have understood that But I would 

to know how he would have codi- 
it here. In case he cannot say Im

mediately, then later On he may sub
mit Ida suggestions about codification.

SHRI J.M. SRIVASTAVA: I would 
submit now itself that it would be 
better to have a separate provision be* 
cause this covers the cases of custody.

SHRIMATI GEETA MUKHERJEE: 
Ahd in that you would like to say 
"persons in authority1'. Do you think 
that 44persons in authority” could be 
a legally comprehensive enough term?

SHRI J. M. SRIVASTAVA: No. That 
would require to be precisely worded. 
You can say, *a public servant*, there 
is no problem. But there are many 
private institutions like Chairman of 
some educational institution or mana
ger of some educational institution or 
Chairman or Manager of some hospi
tal etc. We should see that all those 
persons are also covered by this.

SHRIMATI GEETA MUKHERJEE:
In view of your opinion I would like 
to know if you think the scope of 
Section illA  could be extended under 
the circumstances which you explai
ned.

SHRI J. M. SRIVASTAVA: Madam, 
the basis for this proposed Section IllA 
is that there has been some abuse of 
trust or authority. Consequently the 
onus to prove that there waa consent 
should shift or should lie with the 
person who asserts that it waa with 
consent. In my opinion there should 
be no in extending the provisions of 
proposed Section U1A to these cases 
also.

SHRI R. S: SPARROW: The States 
all over India seen to indicate that a 
vast majority of rape cases, after due 
deliberations and of course the Judi
ciary and we here to do something 
about it so that the law becomes more 
prompt and effective. This is * small 
question concerning the off-shoot of 
Section 111 A and it is two-phased. 
One la that it is suggested In certain 
quarters that onus of proof should rest 
with the accused In whatever form 
we may have to work It out. In fact*
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many ot the lady witnesses seem ta 
be feeling very strongly on that and 
there is good reason for that and the 
second phase of the point is, if there 
is a case of blackmailing and cheating 
and the case is not proved against the 
accused, do you have the idea of 
punishing the alleged victim? So, these 
are the two sides of the question. I 
would like to get your views on that. 
How do you want to proceed about 
this?

SHKI J. M. SRIVASTAVA: It i$ my 
repeated experience that it becomes 
extremely difficult to prove the often* 
ce of rape or that the act v/as perform
ed without her consent. That is why, 
particularly in those cases where such 
an offence is committed by persons 
in authority taking advantage of their 
position and the woman victim in 
custody, that the onus is being placed 
on the person who asserts that it is 
not an offence. If a rape, for example, 
has taken place in a police station, 
how do you expect it to be proved 
that it was without her consent? Af
ter all police stations are not meant 
for this purpose. If something like 
this happens in a police station, ob
viously the persons in charge of the 
police station or the police officers 
muit have something to do with ob
taining consent. To put it on the lady 
b / taying that it was with her consent, 
is putting too much burden on her. If 
she wants an intercourse she can go 
anywhere else. Why.should she go 
to the police station.

SHRI R. S. SPARROW: You com
ment also on the cases which may 
have occurred outside the police 
station.

SHRI J. M. SRIVASTAVA: A
doctor, for example, rapes a girl in the 
hospital. How do you prove It?

MR. CHAIRMAN: There is a con
crete example I am quoting here now. 
Here is a case where a woman had 
entered a police static^ where her 
son was arrested on some other crime. 
Thds woman came to get him released. 
The police officer there was not willing 
to release her son. Then the lady 
filed a complaint against the Sub-Ins

pector alleging that he had committed 
a rape on her. The lady was 
years old and the Sub-Inspector was 
25 and 28 yeare old and that case went 
to the notice of the S. P. and it 
registered in the Station Diary and 
further investigation started and 
during the investigation the S. P. came 
to know that a false case was filed 
by her because, as her daughter also 
was present at that time; who was 
young and beautiful, he would have 
committed rape on the yoiAig girl 
rather than on the aged woman. 
Therefore, he had arrived at his own 
conclusion and he decided that case. 
So, if the statement under Section
111 A that there was no consent is 
belived, then what are you going to 
say as a safeguard to such cases?

SHRI J. M. SHIVASTAVA: The
mere fact that we make a provision 
in law does not mean that there will 
be no scope for its misuse or abupe^ 
But that should not prevent us from 
making a provision which we consi
der justified in the circumstances. 
There would always be abuse of cer
tain provisions of l«w. If we are 
contemplating a situation in our 
society that there will be no misuse 
of laws, it is impossible. Make this 
provision. See how it works and if 
it is being abused, modify it again. 
What is the difficulty? After all, so 
long so many cases of rape have taken 
place. The experience in society has 
been that absence of such a provi
sion has been creating a lot of pro
blems in handling the rape case*}* 
That is why this provision has come 
In. Why not give it a fair trial?

SHRi BAPUSAHEB PARULEKAR:
I would like to ask three or four 
question  ̂ with reference to what you 
have said here in your evidence. You 
said that you have no objection to 
extend the provisions of Section IllA  
tQ offences under Section 370A and to 
276C.

SHRI J. M. SRIVASTAVA: I con
fined it to Section 376 and I suggested 
that there should be another provi
sion made.
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SHRl BAPUSAHBu PARULEKAR: 
Section HIA speaks about the pre
sumption regards consent and H 
you see the offence under Section 

} 376A, the element of consent doe*
not arise because 376A, B o r  C deals 
with an offence regarding sexual in
tercourse not amounting to rape, that 
is, intercourse with consent also. I 
have made myself clear.

SHRI J. M. SRIVASTAV: It does
not amount to rape, it is not a case 
of rape-

SHRl BAPUSAHEB PARULEKAR: 
Such intercourse not amounting to 
offence of rape means that if the 
officer in charge seduces a woman in 
custody and he has intercourse with 
the consent of the woman, still, it is 
made punishable. Therefore, the 
question of consent is not what is 
disputed. Therefore, the presumjv-

> tion under Section 111A does not 
itrise because the presumption is only 
with reference to the question of 
consent and the question of consent 
or no consent is not an element which 
is an offence under Section 376A. i 
Relieve that the extension o: proviii^ns 
of Section 1UA to any of these pro
visions including Section 376A, does 
not arise. I think you will agree. It 
would only apply when* the question 
of consent is in dispute.

SHRI J. M. SRIVASTAV: I agree
with you and I stand corrected.

*  SHRI BAPUSAHEB PARULEKAR: 
Now coming to Section 376A, you 
would see that only to public ser
vants, if they indulge in these activi
ties, the offence is made punishable. 
Do you wish to extend it to persons 
who are not public servants? For 
example, there are employers and 
employees. There *re big landlords. 
They employ so many workers with 
them. But they are not public ser
vants in law. Would you like t o ‘ 
extend this to all under whom many 
vwomen nerve or only to public ser
vants as defined under the Penal

Code? You said that school head
masters will be included in public 
servants. But there are certain 
authorities who are not public ser
vants under the law. that definition 
does not include these authorities 
with whom there are so many women 
who are employed and working but 
who are not public servants in law. 
Don’t you think that thig should bo 
extended to those also apart from the 
fact whether women are under their 
custody or not?

SHRI J. M. SRIVASTAV: i sug
gest that a provision should be made. 
You make a provision. You take into 
consideration this aspect Women 
serve in institutions Or tinder persons 
who are not public servants. To them 
also it ^  likely to apply. You may 
make m provision to that effect.

MR. CHAIRMAN: As per the de
finition under the Penal Code, “pub
lic servant” has been defined. Some 
of the concrete suggestion* which you 
have quoted are not covered under 
that

SHRI BAPUSAHEB PARULEKAR: 
Assuming that a person indulges in 
such activities, don't you think, they 
should also be included by separate 
provision? Do you agree with this 
or this should be restricted to only 
public servants and not to those who 
employ many women but who ere not. 
public servants?

SHRI J. M. SRIVASTAV: My
submission is that in providing for 
such cases of sexual intercoure with 
women working under people who 
have some authority or some control 
over them, there ehould be no ques
tion of their coming tAider the defl- 
nition of public servants. Public 
servants are defined for certain rea
sons, for certain consideratictas. It te 
not necessary at all that all those 
persons who have control over women 
or who employ women or, are their 
custodians need be public servrtits.

SHRI BXPUSAHXB PARULEKAJfc 
You started with Explanation 2 c/t 
Section 375 and you *ald that then
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are cases in Arunachal Pradesh where 
according to the provision* of custom, 
the husband and wife before divorce 
live separately though not under 
decree of judicial separation. Kindly 
consider whether your purpose will 
be served if after the word* “a decree 
of judicial separation”, we add “or 
according to customary law if any.*' 
Explanation 2 reads ag under with 
the addition made:—■ .

“Explanation 2.—A woman living 
separately from her husband under 
a decree of judicial separation or 
according to customary law, if any, 
shall be deemed not to be his wiife 
for the purpose* o f  this section” .

SHRI J. M. SRIVASTAV: I gave 
thought to this suggestion. But there 
are people in our country and there 
are societies in our country which are 
governed by certain customs or 
customary laws in regard to marriage. 
Once you just leave it like that or 
under customary law and do not fur
ther confine its scope to these to 
whom marriage laws do not apply, 
them, it will create complictions.

SHRI BAPUSAHEB PURUL1EKAR: 
If we include “customary laws of the 
community to which marriage law is 
not applicable**, with that qualifica
tion, will your purpose be served?

SHRI J. M. SRIVASTAV: “Cus
tomary laws” will be sufficient.

SHRl BAPUSAHEB PARULEKAR- 
You referred to Section 376 (2) and 
said that it should not by restricted 
to the activity of the police officer in 
the local area. What do you exactly 
mean by not restricted to the local 
area?

SHRI J. M. SRIVASTAVA: I sug
gested widening the scope of the 
Section to include not only the area 
to which he is appointed but in 
adjacent area/adjoining area to his 
place of appointment

SHRI BAPUSAHEB PARULEKAR: 
Don’t you think a police officer who 
is a responsible man should not in
dulge into these activities wherever it 
be?

SHRi J- M. SRIVASTAVA: I agree 
with you in but the basis of this pro
vision is mis-use of hig authority.

MR. CHAIRMAN: Here the ques
tion is misuse of the position that he 
occupies. Another thing is wherever 
he goes in that dress and he does it

SHRI J. M. SRIVASTAVA: I am
confining it at the moment to the 
local area and adjacent/adjoining 
area.

SHRl BAPUSAHEB PARULEKAR: 
The penal code is applicable to Aruna- 
chai Pradesh and only petty cases 
could be decided by a panchayat 
May I know whether the authorities 
in Arunachal Pradesh are or are not ^  
seriously implementing the provision 
of IPC? The reason is you have said 
there is polygamy here. Polygamy 
is in contradiction of the Section 494. 
What does the State Government 
intend to do in this regard?

SHRI SRIVASTAVA: I think this 
offence of polygamy only extends to 
those persons whose personal law 
prohibit# It. The Hindu Marriage Act 
does not apply to tribals in Aruna
chal under the Hindu Marriage Act 
itself. Polygamy does not exist in 
any other community except sche- ^  
duled tribes of Arunachal Pradesh.

SHRI BAPUSAHEB PARULEKAR: 
Mr. Raina said that they have a free 
society in Arunachal Pradesh. There 
are dormitories for boys and girls and 
boys and girls below the age of 15, 
live in dormitories. They have a 
free life. It is an offence. It is not 
a custom. What steps will Govern
ment take to prevent it?

SHRI C. K. RAINA: In the tribal 
society the age of a person is nev^r 
recorded nor is it known to anybody.
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It is only mfter the puberty of a girl 
the sexual relation take place.

SHRI BAPUSAHEB PARULEKAR:
■ What i* the age of puberty in Ann* 

fcchal Pradesh? Under sixteen years, 
I believe. We were told in the mom* 
ing that the girie of 14 and 15 years 
look much older and they marry At 
the ages of 14, 15, 16. Therefore, this 
question arises.

SHRI J. M. SRIVASTAVA: There 
is yardstick for calculating their 
age. &ren their mothers and fathers 
would not be able Xq say how old 
their girl is. It will not be very proper 
I would aufcmit, to apply our yard
sticks, and our concepts to what they 
are doing and what they are not do
ing. The approach of the Government 
is not to interfere with their social 
custom* and practices. We strictly 
stick to that approach.

%  SHRI V. KISHORE CHANDRA S. 
DEO: Mr. Law Secretary, you have 
been very precise and clear in 
making your observations. There are 
only two points oft which I would like 
to have clarifications. One is with res
pect to Section 376A. Regarding the 
police officer you said that the provi
sion should be extended to local and 
adjacent areas. The spirit with which 
you have mentioned this is that the 
policemen using the authority should 
be prevented from committing rape 
even if it is not in the local area 
Policeman's authority comes n ainly 

^trora his uniform. So, will you not 
'  think that the policeman in uniform 

wherever be commits the crime should 
come under the purview of this Sec
tion? What is your reaction to this?

SHRI J. M. SRIVASTAVA: I would 
personally welcome your suggestion.

SHRI V. KISHORE CHANDRA S. 
DEO: There are two things—a police 
officer within his jurisdiction and a 
police officer in uniform anywhere 
in the country. What I am trying to 
a*r ia that policeman in a particu
lar area, whether or not in uniform 
is recognised a police officer be

longing to that local area. Obviously, 
whether he is in uniform or not in 
that local area. he baa soma autho
rity and power because he belongs to 
that locai area and he can always 
commit an offence even when he ia 
not in uniform. But outside the local 
area, his power flows from his uni* 
form. So, a police officer outside the 
local area in uniform should cocne 
under this provision. Do you agree 
to this?

SHKI J. M. SRIVASTAVA: Con
fining on«e efaln the scope of the 
Section to a police officer in uni
form doing such an act in an adja
cent area may not perhaps fulfil the 
purpose.

SHRI V. KISHORE CHANDRA
S. DBG: This is because you per- 
aonlally feel that the policeman in 
uniform in the local area has the same 
powers outside.

SHRI J. M SRIVASTAVA: People 
do (not recognise whether he w a 
policeman in uniform or not so long 
a* they know him.

SHRI V. KISHORE CHANDRA
S, DED: There is a general sort of 
resentment to Section IllA, Here 
several organisations have represented 
to us that in the last sentence, in 
respect of the words ‘the court shall 
presume', the words ‘the court may 
presume* should be substituted. Can 
I ask your personal opinion?

SHRI J. M. SRIVASTAVA: I would 
like to submit that in law ‘shall 
presume’ and ‘may presume* have only 
difference of degrees. But that doe? 
not mean that where it is ‘shall 
presume* it cannot be rebutted and 
disproved. So, what harm L» there 
even if you »»y *nr»y pre*ume? But 
personally I think “shall presume 
should be th*re.

SHRI R. K MHALGI: Regardin*
the Crime* of rape which are d««it 
with according to the Criminal pro
cedure Code in Arunachal Pradesh, 
would you be in a poailion to **y how
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many case* have been registered and 
hew many have been tried during the 
last 3-4 ymr§ ana what is the result 
thereof?

MR. J. M. SRIVASTAVA: I did
not make the sub-mission that they 
«are tried according to Cr.P.C. I said
I.P.C. is in force, but there is cus
tomary law.

SHRI R. K. MHALGI; I want to 
3cnow whether the cades are dealt 
with according to customary law or 
according to I.P.C.

SHRI J. M. SRIVASTAVA: When 
the incidents of rape take place and 
when the offender is a person ndl be
longing to the Scheduled Tribes at 
all, then naturally such cases have 
to be handled and they are handled 
according to the normal laws, thalt is, 
IiP.C. there is a difficulty in appreci
ation of the fact that in Ithe tribal so- 
•cJty the concept of crime is different. 
It is diill a concept of wrong which 
can be set right by paying compen
sation. And I personally think that 
this system is really a very good 
system. No stigma is cast on any
body, no bitterness is developed. Hie 
whole thing is settled and the victim 
gelis married without any stigma att
ached to her unlike in our society. 
'Such cases are being dealt with acc
ording to tribal customs, as per their 
tribal councils and if one wants to 
ttake a very legalistic view, I would 
still submit that this is an act which 
has two aspects. The civil aspect is 
claim for damages. There is the other 
aspect, the criminal aspect, Which is 
token care of by the society by means 
o f punishment for an offence which 
has been committed against a person 
in society. You can very well say, 
Ihnt <ihe first aspect is being dealt

with and the second aspect is not 
being dealt with.

SHRI R. K. MHALGI: It means
you have not got any derails regar
ding the cases triad by the court. 
Cases are being tried. For your kind 
information, I would submit that (there 
was an officer who committed rape on 
two girls and he had been convicted 
and his appeal is pending in the High 
Couxlt. There are cases which have 
been tried, that means of custodial 
rape.

MR CHAIRMAN: I have 'got one 
question. While giving an answer to 
the question of one Hon. Member, you 
said in respect of the marriage of a 
girl below the age of 15 years, there 
should be access for a husband with
out her consent Why did you say 
so?

SHRI J. M. SRIVASTAV: I did not 
say so. Why should he have that ̂  
right? Why should we say *that he ; 
has a right? Why should it be pre
sumed that he has a right? I would 
submit all these concepts of these 
laws have arisen because of the very 
very highly mele dominated society 
where women are considered as a 
kind of chattel. That is why you 
find all these laws describing as if 
the wife is a property of the husband.

MR. CHAIRMAN: Somebody has 
defined the *term marriage. He said 
marriage is an institution of a hus
band and wife where the wife is sub- ^  
ject to the demands of the husband, 
to bear children and rear her chil
dren.

SHRI J. M. SRIVASTAV: This
muaf: be a statement by a person who 
has that kind of belief. I do not agree 
with that view.

The Committee then adjourned. ,
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I—Dr. Ram Raj Prasad Singh, MLA

MR. CHAIRMAN; Before we proce
ed, may I draw your attention to Dire
ction 58 of the Directions by the Spea. 
ker which reads ag follows:

“58. Where witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it clear to 
the witnesses that their evidence 
shall be treated as public and is lia
ble to be published, unless they spe
cifically desire that all or any part 
of the evidence given by them is to 
be treated as confidential. It shall 
however, be explained to the witne
sses that even though they might de. 
sire their evidence to be treated as 
confidential such evidence is liable to 
be made available to the Members 
of Parliament.”

You have gone through the Bill, On 
what points would you like to enligh
ten the committee.

»to tnr nw  swrt f a g : t
*  fqprr # fa

w flrawF * 7*r g Stfisr
<rr fPnr v i f  r o ta ;

#  3ft vjfar «rnr **rar

| % ffcsw v$'«rr fftr
c JTTT) ^  I

?rr fs^r if
7 m W  »rif*ifc j w  $ f iw f  
?tar ffr mT<ft | ,  fvfvrsr 
whfhrr wr* ms
% *ft r  v r * «nvr
1 1 . ^  ^  % Hwsr if ait srm *t
- H  to  vt w  $, «vrar

fc*rr «tht t  %w*r*r i
375 376*r<rJhr*rrftar «w 1 1

' TtfFft W!?i $  xf? vjr*rt f r  ,
aft yrwr | t o  if 375,

376 <ftr
% $ f r o  if 375. ^  376 
wftgifc f*CTT r̂r 7^r irrt rrvflr
377 »nr ift f t f t r  faur *rar ?fr
i w  nr t o  vr ift yfrrfti « t 
TiaT ?fr ?tw ^wffv *
fcurc % -,-ppa n

»w T  %• 377  * * » p t
£ Bt? forr »n?r ^ 1 i iw
if Jl fire % *r*wnr ir W i
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I  I 377 f r o
h^t u ,w «

% * w *  ir vfir j w  ^  ^ r h t  
?ft ^  wsf %  * t « t o  i f  f ®  ftrfi?CT- 

*<5t snra n f i *f' «rra? wr^n, 
T O  w J w i f e  f r o  ir  ?rt <e? n f r  &
%f»Pn «F*r£ WSR $ TO *t ift 
3fiT% % f̂ T(T I ?Tt V|J ?ft t  Vi*ft
srra v*wr ^ rj»r j  i

^prtt jto $ fa  êiHT *unri 
ftrs tftffcr % ir *v >n

Jug*?* WTOf % 3*rr*tr fart <wr 
$ * f r  ^fxa $ i *hp wft 
<rra $ fa  tftaf? 'tt nwwnc f  t[ f  

^•^■7ix rr^ T h R T  srrf^^fasr 
«r5rrir^v ir $*r *r>»r %i«r, v i f -  

ftw rc t* ftT to<1 qSHfcro =t «ht
. irrrr t o  ŵ Nriirrw % *?rr«r fa  t o  

f  a *wTvt wfcf ^srsft v r  fan 
* t  v t  k,w t *ryr | fa  wnur «r 
srtffa* 11  f  t o  wn: vt * *  
i f  iff  t v i t  ^ r n fff  j  v r t ffv  i r f e w  
14 vt ift KfnJp- ’ W  ,

tTffr TOcfT | WTffa 377 if V fr ifc
?r$f «rraT «tht | at «rwc to  *rt
W?WT TUT ’TmT | I

<WHfc : W«r *> fTtfTT
£ ? t o  ?»w»r-fT if fur £ 7

4i H o tw  tiw MiW j m'fhrtV 
y fw?r firoh" fir w i *ntftTO 

fw? $ i
*T#H*r fatf, TO tPp t f t t  *fV I
MR CHAIRMAN: When you are say

ing ahout a particular Section then you 
must be prepared to gtve fo o d  aucgea- 
tions in  regard  to that

f t  o TIW tW  SWW fc|| •
TO% fm ; <turft * ( f  $, r f*

*flff t  '

MR CHAIRMAN; IV n  I request 
you not to speak on that Section.

ffo TWTW JTOTf ftg  : %fipf
v* fa  t o  £  im w  tf 
w ^ w  to$t vt »>* fa r  wvr,
■jw% v«Fir it ift firm ftnrr m?n 

f t  i

nwnflf : «rr*r «rr im»*rc
w  | ?

What is your amendment?

*To rrn t w  « n «  fag : w
PTT ^ 376 4tT 375 Vt
vrrvr «mr |  fft 377 Sir ^  %f*r 
I  to  ^  f W  *jsrr wfrr
T O  ift ftfiz  TTTJJT WT«rr I
* ff to  «*n[ % trpJfa vr %»r *m f̂ 
^  finjrr % i t  % n v r  «rr 1

SHRl R. K. MHALGI; Have you to 
my anything about the punishment?

«To tm rm atm Rif :
VH f̂ itvr fa  * t wrqfr %
tjr*^ ^  | w  vt
ift TO *r 'TPTT I ( f n m  2
*nnr i# i t r  m v ;

“With or without her consent when 
•he ia tixteen jrears <& *f*”

t o * t  cr  ̂ v jjr  «w t »  f t :  « < w t r  
ir t f* * *  P im  v i  **
iwiRff if fw v r  * q *  vnr m  

fmr |
<79 tiflwr 1 *m *<* f r  
TO ir 377  «fr ftwr ^nr <wr 
f% jft Jpwwr f n  ^  I  
^*$bw *f, fti*r ir

^  377
•ct ift if artfT ar.Tr & *ntwm  
|N rif(ft% *Jw ift5r*n[<i^r
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f v  377 wt f W T  fw rr wnrr 
w r f ^  «n i

$«rft *Ta f  i f f  v j n r  f v  <fw 
2 t *  wwtff trcr wt v £  $ :

“Child who ha# not attained tht 
age of 16 years and the girl who has 
not attained the «** of 18 years/*

iff  «T* st ^  vr wiwwwt 
$ ^v, ?rt*$| fv  16 *rr*r t t

i s w t w v t  ^ r w r f & f v s w f t iw f a ^ jF r ’ 
tT«pr aft wrrd w *v r r  f t  |  ? «  it 

ifofrw<T v t  *« r  : JJ$ 1 6 
<rrw ffff t #  *r4t |  ^ ^ 'W 4 r
ir wnfr i irf* ^  wtt<t <rr«rr 
% ^  ’wfll ?ft w
ir i s  wrw v t  w ntFr Jr
M t  r̂r?ft |  i m f w j  *t wrrft 
«rrw5 f w  wr|<rr g f v  sw r 16 
m w  v t  i f r  v * - i s  w;w fv g r wrt* i

t o  3 %  w *  ir fw w T |  f v

“Sexual oiffence by a man with his 
own wife, the wife not being under 
IS years of age is not a rape.*’

* *  t  % wn w®ft v t

“The wife not being under 15 years 
of age.” ‘

*£ T  f a T  WTtr, fll T f f  JTSTT

“Sexual offence by a man with hia 
own wife i* not a rape.”

?r arnrnr i $*rrff ttw if ir$ sfwa 
fr I WW-WW W  wvnt % Sljryfc WW»r 
18 ift* 21 WTW %, (Tf-S¥ ?ii w*tfr

w i(*vz  v r  ?ir < tt»tt] i

*W R 376 % ?> ? r i fvtr H *f I
*rrf Jr j f a w ; *r fe iv  ^ w *£ ,

. flfipg fe  «flT *tffc«W fCTS, ^r 
w v rr 9: wnr ftp? v ?  f  i
376 (<?) *i i fe r v  •rwfr  *  fw«» w

ssrarr ft»ft, w rt it w<hwt *w t ^ 
w H  ?<fr j t v r  «fr i f i r  tfr ir *fr w«twt 
JWT | ,  w f v *  TIT ^  jfs rff v t  WtT 
ftriTT n*TT I  I m  foe* *w r t T  « ro *r
wv% i  f v  n t f  v t  «fr T *» ? f r
v t ^t xrfipr i «jfww v r  w tr  fo rr
HTT *T|P S fV  *R T  STffi |  I 'T fH
% fort ir *5 arja f*srrf5pr wnf- 
5t  t f v  j f a w  w jifo fr  *53 t o  
* r f  ^  %«r t  w t h v *  «ftrtff
qr i n r  i^ fa fr  vr vw vr% % fat* 
irrr *rq Ir wnr  ̂ $ f v  vr 

v w  i 

sw -ft-w w  jttt «iTvf |  fv  -f
3 7 6 (2 ) if " f n ^ ” iff Wt «f5 fR t
^r^r wnr w «t ^  v^«r m ^ tvt 
fn ftr*r  fo rr w nfrr,
>r<rifite ?rf¥?s?t % ?ftn, wh
% wr«r, ^ r r v r fr  v i f w r f r  v ^ f  ?ft 
f ^ m «  *rjftw ? irz f?JtT *rirr n? 
*$ is r  v r a r  % ^ n r  f r i r m  wwr f̂r

Affl CHAIRMAN: Can you tell us 
what i« the reason behind?

¥to Tm m  m m  ftrf ^

srwjT, 3^(<a-vn>iT nr »̂r ir 
^ r  vs  T?r ^ 3nr% ?*r ?wt
STCI I  ^TtZ-VTflT f%fvr<T
wrjer sri | «ftT ctt̂  wrf % v m r
ft  t.^^TVT S*Tif % fff^ |t
tJtnrr wt t q  % i «$rfe-vrar %
f?»tr vsr»r Ir jftfirwn f<?«n *r<rr
nf«r ww ^Pw<t 376(tr)vr . . .
MR. CHAIRMAN: You aay in respect 

of doctors and others simple impri? 
onment should be provided wheats 
for police officers rigcrous impriaoh-
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ottc*M rigoroue imprisonment should 
be provided. What is your ground of 
making discrimination between these 

, two clawM.

9 t e  rm  x m  t o w  f«5  :

n ’ THHT I O ft V fT
| fv  ifrc-V R T  vt *ft ft»rtTsr 

^rf^rr | ?|iRrr I  
f v  m v h  f i j  »r*m wnr*itr $, 
fin? f  qrqft wijptt t

3 76  % tnfSi%n*5? ( j)
Sf V ^T »WT |  f v

“Where woman is raped by three 
Or more persons”. What about two? 
It should be where a woman in 
raped two ox more persons.

v t Tt VT fiWT mr, w ffv  f*
^  UTfrflf % 9 ft  fip ft Jf l?V5iVf ifft  

ftcrr 11 fufar? *t q \ r  fft*i
V j p V i ?t?TT ft I STVTT jrf* ffjTf
s iffl  *  tq  f W  tft * t  v r  o t

?t»n i fa»? Jrv st* % m v f | 
fa  tftn % W R  <TC«ftVT feq-T T̂Trr | 
t?V TTfl %ftK #  V?RT VTfflT *TT 
fT ff?«W  % WTt *f I

Section 376 (2) Cd) •W -

A  "̂being concerned with the m*n«- 
cement being on th  ̂ staff of a 
hospital, commits rape on a wo
man is receiving treatment in that 
hospital. ”

3jnrT?TT^r^€v ffcfira % 
tft T«r srtf *Wt f  wt W R l  
Jf #  9f!tT jj tftr v*  % w w rtf 5f
w w f  «flr * * * * *  w f  *ft (  i 
« t  v t  jfiwr *  wr* if v*r o t  t  

*IT ^ ft
«T «T |t % **!%  *  «W f t

fm r r  »w t  t  f i f t  f « i r  
’ f t  7 1 ^  %  3WT f * V T T  V ’w r  v r fip r , 

svvt »ft vt»it * ! %  t

3 76  (t?) Vt W ,  fw if t v f m i
fan  o t  |, <?*%«* im  n fi |

%w »r  % fin? o t  o t  fv P T  *rr«?irT
i f  p r  if | i * tt **  v f* r  ( fa  
376(1?) v r  #  w w  $ * v * r  »ft 
VTft ?T $*T VT %*5T
^nfipu

% fwrnr *» vr
% fat? fcratfr w m f n f  | ,
^ r v r f t  v ifv rfT iff v t  t f r  "rW  
v t  v tfr  v i f f  Tfr v n n * y r  n n  
n't ?jWr q x ^ v a r  | f ^ f f v  vw £  «tt 
«rr h'#  «rr, w v t  v | T  f v  (w  n^t 
* r w t  1 1 *nt art q * r « r  v t  qie |  
m  *1 7?r 3 u f  $ i fft rr^rt 

$ f v  v tfr  v»ft ?»t% vrr«T 
wpr « v ^ t v  tft m »ff v t  wvift |  

i *r  v t  srnmiqr v n m  in f  
^arai n r *t v a t  i f f n i
ift ^ r r  w ifftr j ^ » t  n £  f v
r » r *  i t t t  f w  v tw  iifrtlf v t  mrn 
v r  »r«rf v t  j w  wnr m r v^[ i t o  
v t  j j a  winrr ^ T firfirfi^ ir 1 1  p * t
^WT I  'f lf^ ftV P T  M T fV  if v f  m r  

WTTW ' f f t r t f i  Vt WT VT <df*l-
f t v « r  'f t i w  v r  i w n r  fv *rr ft i 
5»r fftsf * « t  t  ftpufr *? f v
m m  wnf rftr v fr  fv  f*nt w rv  
^  Pctt I )  aft v
*WT VTt^lTfWT ift v t f  H B  PrVT>ff»TT 

v r r f » & n w ^ l ir?®*r ^  
*t?% f  i sjfiCT w i t  vr tft wtewim 
ft’TT «rrf^ i %fv»r w ft art Pmt 
* t  Tfr |  *r wt vtrr a o t  t  Pit 

vt «fa v«twt » <rt f t  
«»tfc ?̂r tft ^ tt am? f v  f i%
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f *  wra w'r<ff vt ?rvwrv ?r 
<»#» iwra in  fr trf%r» w wt ww trtr 
gjtvt *r?f wr* wr wiw <ft if*ft 
vfircrf ut w4W> | i v»rcr 3r 
?r wr* «r* wt fw wpt n r
*3 TW 111 qr Tfr faWTT ^  Wffftr
f  w<ht wnr> * * t  w v t f v  
sftf stmt wrffcir %fv* f  u rs f v^irr 
fv v^ff ' w  {, vifitvt ?w qr
fa W fT V T ^ T  W r fftr  | t t v  *rt  * W M
a 5«sfr v t  <r«r s»̂ Y fvflT wr?rr wrfftr i 
MW MX Vt$ JTiJTTjafJrr WTf fft $W, ^ w
i w  ?#i ir jtja ^»fr fW h

*t<> fwifwijpwrtir mum : #
?t efiw v t *» t  wijf»ft i q*pfr wra 
wt « t w  >r$ v ift  f v  16 nw % v w  
w ** *U T r inn £ t f£T wrfftr 
irtr  Tffi* wt fa«JT $ :-

4*Sexual offence by a man with 
own wife the wife not being under
15 year* of age is not rape.”

if 15 i*4 v t f3T5if tfr

*ra  wrc % v ^ t  1 1  n r #  w ifta
fW f $ f v  WT^fr I  f a  W ltft 
w j|  t»v  *ttw fft  f t ,  aft a m
v t  f t ,  « f | v  ? ! «rt m
% « f *  f v t f t  w r f  v t  w **? w  ^  ^ f t
ITRT W T W  I W T *T<T W^t WTf?t ft ?

^ r f t  wtw «m% t o w t  vtft 

f v  fanflr «ftr  $ w f  % m n  wi%
Vt *TT?T VPJW it WPft ~i if^ll

q r ^  wrr% w | w$ tm f v  ww %
W fitV  W^TTWTT ftWWf % 3 N T  f t i t
f  fftr >Tf *TW WTT % V^t fv

v t WT? <TT WUTT WT$«TT jftX WHTW

vr^ vt vtftm <ft wnnft t *mr

IT? WrflW ffcTT $ %  w w  v t  $ fe - 
VtW $WT I  f v  J |f  wt VfljW v n m  
w  ^  »f *jp r w m  xmt f v  
’ i f  $  s t o f f  V t W W T % % f5 n r ,^ t f» IT T W  
it v t f  ^ T  5TT̂  VT f afHTT
wtwt wrf^p fww % ferrt vt ^ tctt 
f*!% ?

wt» t w  rm *m  : wjh
w mrm arm  i ? t t  5rrr v ^ r  

f v  i f f ^ r t  v t  ^ t w t  f a %  w 'fV JT  fw 
H v m  *  wnr w  %  f?nr jt?
WTX V ft I 16 *PT ^Wt Wt ?HT ^

*w& n  *m  f ^  4 frw  
^z, 1955% n̂r-%w?PT 3 »ns $:-

Section 5 (3) of the Hindu Marria
ge Act says:

“The bridegroom has completed 
the age o f 18 years and the bride *
15 years at the time of marriage.*1

n n r  v w  ?rt ? t  $  w v w t  | i  
%fv^r fw  % w% v p  fv  «^w r vt 
^<rt 5»r n r  vt v r  i s  v r  
farr wnr i «rnr wnr *ft 21 <rr w^ft 

*ri t  ^  21 ?t ww #wt f t  wtjptt tit vtwtftftrww #w t o t  «rr«rr 1

fV 4 w  jw r ft  WWIVI : 
h t tv t  v t  int? sijw 9 w  f t
»HTT |r I f  JTf WT5RT Wipfr f v  WT ^  
w t t  % ftr^ T T  if 4 f r r  sift fW t 
WT ^  ?TT? J n m  Sf wr *PTT
W T

WTo T1W  TTW  W i n  ftq t  : 3W  
ffrz V T  SfWTW 1 1  W T * * »  # f r w  75%
« m  100 ffeft wt ww «rtw fh ft % I wt i q W « V  ^W fHT^ W *T WTt 
ft ^ 1% w m »  4frw  ^j?t vw  fT 
n f | 1 ?rfvw fjp^ tffrw , 
V t %W V T  f̂t V fT  f v  3W %
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t m r r
flJRIT I ^T  fTt VTVT % farr 
?«!% I f  *T* | I

t>
SHRIMATI GEETA MUKHERJEE; 

You have expressed the apprehension 
that Section 111A may be used for 
blackmail. This relates to Section 376 

Ctause (a), (b), (d) and <f) of Sub
Section (2), not to all cases, if the 

women in custody is raped and if the 
case is not proved, she will be dis
appointed. That is why, she should 
take the benefU of presumption by 
the court.

¥To xm  T W  S W II : f * *
* fr  $ fa  i f  ?ft n r f  % t t
ift Uf W**T TO t  I * f
mm %ftxxi $ , Art * *  ?ft 
•n: ift ▼nr frr *nwft $ i w  

k  f  faftfrrr* vx  fan  t ,
1 iifasr irtnr xftx n i  % v t i e x  

VT *WT »mT $ J 3 *  Ufa 
»pj t o t  |  « t  *f*t 1 1
f  *nr iftxtfIf ir if srflr v *  T£T
f  • •

SHRIMATI GEETA MUKHERJEE: 
You have mentioned about delays etc. 
From your statement, it is obvious 
that there are uuch rape cases. Can 
you tell us how such offenders have 
been punished and how many such 

Jk offenders have been really found to 
be guilty?

vr<> xm rm  w m  to ?  • fR TTT 
w t  wrt
vflrfa aft irrofatf ff, nvi
*f? *rr ?ft fW flr ’Tift $ tflr  h r w r  
ift $f ?ft foflr % ww f r w r  1 1

ITTTfTt TtfT U Y IfW  ^TT WT(WT f
fn tr* fcw fc— w*n nrf-^r*r 

rr— •&* inft *nt $in
f  f a  O T *f fWT «TT fWT I

<rcrr w t fwT, %fa* «nft w* 
w?fr t  ?nrr tft «rf 11

fillRRft lipM l ! favy«T 
^  ift 
*?t 1 1 i6  mw ft i s  wm vr
«<0«m ift *rm 1 1 it im% jw>n 
^ f t  p fa  v ift * ift $ f t  fNftr ift 
•m ft $  f a  «rfw %  mv nft xqm
^ p ft  t « f i n  t ,  frrf % * if-  
▼W. *T»jTft tr, 1$  tfwr 1 1  
flftr ^ ft  if jfr* % flwr ffcft
$. < f t w r f f * r t f * « f t i f > i f l r

i t »  x r w x m  v m w f a q : u r m r  *  
w  ftw *  m(t f  1 *?»*f m
15 T O  *  TIT Hi * f f  wtt $ 1

tt»  M w i  ^jmyir ytwnvN ; 
^ fx fw r  4»rtinT 1 1

i t »  T iw T n rflw lk f j

4rtiPT a t % wrt if t  <nrm »î f
TRVT J[, VPfT W ft W IT  fT
fa  JUT f , fTT fW yw
^  f f  ^ I

ExpUnation 2. o f Sec. 376 page 3 
o f the Draft BUI:—

‘A woman living separately from  
her hucbaad under a decree o f 

judicial eoparation d u ll be deemed 
not to be bla w ife fo r the purpoMS 
o f this Section."

*W«T «Tf ?ft VftUT | I

TPPff
wr^ft p fa  ffaw irtr fjfwe*r
%/tx f^rft ?n f ^  *ft  ̂ ?mr
VTfTT WTtT tft f*TT flrff #
*in( fa  5ft ift w faw f f f  <cn?
•rfaij c  ff, m m  in fa*  gr, mrwe 
vrfav f • *t v#  ift ^ft 
tp t  v v ft  ft pFfhjVPT vr
**nr mOf*T ftwT wptt r̂f(T» '■



IT* TM TIW WW fO f : f t  %
5r * *m*T ^  irrro j  i *rTfow, 

*fT?£ VTflT <t-^nrv, tflt *TTff, 
gp|% f*R*5 Vtf fffTT «TfsmJfT ft, 
rrvt # ^Prr ^  p i m  jj i

•ft  f i w f t *  *wr: *  wft % irf 
wtpwt 'T Tfrr j  f v  5f?w  ffifc # ? , 

w fc  v t m f w  
vr^ wwr vift, ?ft firr jt| innc 
^  f t  ?rvm |  f v  w ^ r  firPregg
t^o^pi^c, t̂ %YPT*T 
f t  ’fo-Hi^^T 3ffT *Tt fv  (ftrff VTW

vr?ft | ,  fWW^t a t *  f a n  w t  | ,  
vt artf^r tftrw f t  *t%»tt ?

»To rm mr mm fof : Tm
vt *  Vf*T srnff r̂ur nrr «rr,

«Tift wm wt*t?T vf *t i snrPr, a «tt̂
# ftrw vt  r̂nrT «n i ^r*r ?v *t

€hiw vt 4t mfirar fvvr t̂ht ’’riff". i

fWtv v *  : %rrr% VfT 1% 
111(1?) tfinnr <rftf*r i?vr § , 

it? n^ife wfe, *rr
jfas % «rfavift |, f?n? »Tf 
ht 11 v j* wfirv irfe vt{ wtw 
wtr?r art vrcr vt *ft jtr  
faHT wtf’TT, *rf* «Tf JJ5 ft ^nr ftp 
t*trvtaf fvirr »rt  | i nfc *rir 
tftrr, qftrft *nfav, itrc *taf 
vt tft mfan vr fen »wr nt *f  
*nft tfWf f?n? ft amnTT-wT «m

TPT *lf I  f *  W V t «TW VT SHT

^rfip? ?

5fIo TTR tW MR faf : HTVt
*?* «m  5̂t *ra ^  v #  ^  11 
<Ht s f  V f T  fc ftr  * h v t  t r I w w  s t v  
?r0% % ftnr ’tifft? i v f if 
^ t t  »ft  f t m  (  f v  <«fa*r iff v f r f t  | ,
? f t  WWT*ft ’TPTT ( l  U M T W

t  * f *ft vfm vnptT j  fv w*r vsft 
^tt i  ft wn? fv aft *ĵ lf vrm 
|, ^  *ft v̂ r r̂rcr *rtr sRwm ffr 
am? i

^  111 %
4 ^ HI*; "iVi

* m n ,  * * * t  n i t  i irfir m  v t  
ftm T̂tr, wt if «m¥t

WT t r  ^ ?

«T J TWTTCT 5IU7 fi.’f  :
vff V^r fv

^vr if 375 *rtr 376 if JTf
ftrsn r f v m  an T fT  |  f v  v ^ f t t  
fvw vT  v^rr | ?  ftnsr v t  fv «n
’TTT ^ T’T % T^fTT % if V^t
TOT ^ff JT| | I «T5 WTR-
v ^ r  vt f( r̂ -aft ?̂rvr >ft %wr 
aft̂ T fi?rr <rtr ^  qr ift
tuttwr *t srrtft r̂ffi? 5#% &  
fan ir vt <iqX#w>f tft »rf 
| i vrrcr r̂fr?r ^r pYt̂ t ft 

^  ir Wt
vff<? fv "3*Tvt vtr tRwnr̂ t 
ift srm I

«ft ftmtv w : vtf wftr?r VTT? 
5̂t ft>ft ?ft J»f VT%

r̂nr»ft ?

TT° TT«I Tm imw f«f : «Tf
htt ^pr | i

■ft i n w  mrrm . «tt«t %
376 % if VfT | fv  Wfe*r 
% fr^ im  vt »ft t o  if v r  

^Tff^, ?ft ftrv ftWv ITT 
v f i f a s  vt »ft t o  if » n f ^  fvm  
r̂ra ?

TTo «rm Tm  aww f « f :
«S*e vt ift twt arr» i i
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•ft VTWt wftw : WTT Vt WT#

t  % wt qwr wwt fv  t o

ir wt?T v ffln w H  | i t*v <ttv ?ft 
111 % m w  ir wrc 3r fww*rww 

v t  vt^T v t  *r?r v £  iftr  
3TV wrr JT? vffr | fv  

376 v t  ^ r r r  *r r ^  v r  ftwr wnr 
fv  f *  «®rfvT f r o  % i t s  
qvrfret |  * f  to*t n f ^ i w  f t  
wnr i wnr *% q, wtt % w r  it  
t jv  w tvrn ft Tfrfr t ,  wnr wt t o  
% wifwv f ,  tm  V t  <Wt ir vtw  
v r %  arr% | ,  to %  wt wpt wrfwv
f t  WT?t I  I J|TT q f VfTT $ fV 5TI 

fft WPT «tf vffH  f f  p r  #  p

v t f  j n f i m  tw t wm f a r o  
wtw ww w v v ft f v  n r  

fnjf V t f«rrrt firifri £ f v  tjv
W»FJTTf v t  ffWT'T^t ifaft wrffJJ WT$ 
rft «Mlf*H< Sp WTW, fft TO  fw ftc
% fawrv w r wf wm wtf wr Tft 
$? wwr wtt |  fv  t o  % 
fiiwrv w m w TT £fcw tTO % f*r< j 
nr*f w  v t f  5nf<trr twt ww
t ^ T  TWT WW flt fVW T T f  VT
sftftnR * f  f t  ?

3*rft wiw w% |  f v  w faff v t  
*w t^  V t wnr n r  m rfr  n v  V t wiw 
ftp ftrtr anr? ift f f ,  * t  w w  
w tt ift t o  w* v jtw  T i m  f t  t o  
% ftp? «re iw  tjwt «£  3r f v  to

TOVt fn jjw  VT% VT
TTTT W#*T wi, WWT >Tf W*lftW | ?

ww wfr wv vw s v t  wwtw $ 
v # c  wt q v  t  1
up { w W tu fo n r  ^ w r  v f  *tt 
x$6 fafwvw ’■ft v f  wvfr f .  
Hfto $v*w V f «v ft | i *tt

S it  fcww v  N w r  t  * f  *  #

wtw avwt jr vtf ŵtt vr wtf <ttw 
.wt w r  fft w$ wvwt i ipft ff»m 

ir t o  v t  www t o  " r f w  <rr tw p n  
wtr to Vt »wtfw«fwA to <tt 
f ir o  vnrr, w t  nr *r »wf % <rw 
•nwft i f f  f> <»uft? nr 
% wrt if w r tw  |  ?

w\o rm  ttw to w  ^ ; n r̂ 
«r? v f r  f v  w  S  v t f  m fr r o  ft^rr 
^rT%  f v  f5wfv « a fw ft  v t  
wt irv i vrft «rtw <rw rtar Tfft 
^v wror fwftT t  j t  
irfww if qv  wwrt vt ^  
*ftW  fv>TT f v  TO % JTff
*T *T fWT I TO «TT**t Vt TO 
05-70 % vftw | I wt wrnr «TO 
frw  I  TO% tn̂ TTT Uf WWWV
jrm I  i irfv^r ^ fv  f f  to% 
w t if »rf hwtw v r  firvT fv  
nr *r ŵ ir t«r fvwr | nrftrq ^v 
< 1? «rtw fw iT w w fw t wSV fV ^ J t
f t  wf I 5ftw TOVt WfT% V
fwn »i< ?fr ^  w“nr t o  wnnft v t  
#»rvT?r*njw VTW TT»ft ftwTi 
Hf WSWT wift TTW WPT fw  
ftlftr % <jsr ITfTCT if f f  I  I 
Apt n r  n r?  v t  ^irtww f t  irw n r v t  
m  snft wmrit i v t f  »ft wtt^r 
fn ft  v  wtt to 'ttt vt nwm  
WWT ^ f v  TO  *  WTW JWWfTT
fvTT |, nr % *wtw % fw^ nr *r 
vtf mflnrw t̂wr wTff̂  i

Wt vnft wrfta : v»f vWte
wWtWW WTT VT I ?

« !•  TW TtW m iv  fa g  : vpr
m w H  v t f  vrtte  rfWtww w $  (t i 
^ n f ^ r ^ t v f r  fv  f  ^  «m jwt

»lff I  I
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* r m  aft jfh rr  fo r r  
% ftnr *  fcrr jf i

SHRI BAPUSAHEB PARULE
KAR: In order to give protection 
to cmales to see that no false cases are 
filed against males by females, don't 
you think that a provision should be 
made to the effect (that if the accusa
tion is proved to be false, the woman 
who makes that false accusation 
should also be punished? If that pro
vision is made, then there would be 
a check on filing false cases and mak
ing false accusations.

Your suggestion is that there
should be some provision in the Bill 
in order to have a check on false cases 
of rape. I ask you whether your pur* 
pose waul* be served if a provision is 
made that if a woman makes a false 
accusation of rape against a man and 
if it is proved in a court of law that 
it is false, she should be punished.

$ fa  h k  wjfr fft*
*nmvr jr r t  nar $ i «tt

nwmiT | tftr m vrm r
wfr w i $ 1 ^  *r

wnr vt ftp  fa  
ipsnyi »rct h vm w rx fa«rr fc 
urV *w *rr wsttwtt fa^f
am* 1

SHRI BAPUSAHEB PARULEKAR: 
You referred <to Section 375 Seventh 
Clause Page 2 of the Bill, and stated 
that the age should be increased from
16 to 18 in view of the provision in 
Childrens Act. You also stated that 
as far as Hindu Marriage Act is con
cerned, the marriageable age for girls 
in 15. But the Childrens Act is not 
concerned with marriage. It is con
cerned with the imprisonment of 
children. Ttoey should not be sent to 
regular Jail but to remand home. 
Don’t you think that the marriageable 
age of 15 years for the purpese of

sexual act should be mentioned in 
Seventh Clause because that is the 
age which is recognised by law for 
the purpose of sexual act.

*PTHt t  fa  V ff 1JST WWKT
ctt fa«n *rcrr t  tft sffat

^rr 1 jf fa r
*  ftrtrr sm j fa  j »  v r

h 1

ftml : wr fvr ir 
w  t t  jfoftoT twt *n i fa

fa«ft *r*® <tt ^yamr w*mrr 
| wjt wrfinr f t  ?fr
*ft tft r̂rtr ?

IIO TTO r w  TOW v m

TT fHM TWT TltT *ft
^ I  I

SHRI BAPUSAHEB PARULEKAR: 
As regards Section 377, you stated 
that because these offence® against 
young people are committed in jails, 
they are to be protected. You also 
said that is should be made manda
tory. But from the point of view of 
sentence, that cannot be mandatory 
because as per the existing provisions, 
the punishment is imprisonment for 
life. Do you mean to say that in order 
to make Superintendent of Jails and 
other persons in authority no to com
mit sexual offences against young 
boys, the presumption under Sec. 111A 
should be “in custodial homosexual 
offences” so that the provisions should 
be made stringent?

t\o r w  ttw  tranr F«jr ; *  
i r m  it? ^ t t  *nfTr £ fa  * *  

t o  vr 21 fam  «nrr̂  
It aft ^t sw vt is tr is



*T3T fVfT am?, TO IT f*WTT
I

> tft VNft : f v ^  ^  $ 
v i m  n*TT $ fv  TOvt wan 

%vt f»r ijarftir to ftt  *nf?t 11 

TOf<tf <?w *f i s  « r a  
3TW taft »rf I  f t  WtW V
ft, g*r% *5t ftffcr if t |  i flfWr
VT W P M IH 'T  * R m i  It I

¥ t * t w  t m  * w w  f « |  : a r o t
3T**T *ft VfT TTtr, fw ft tfr VfT

in ?  %rtt 4tm % fir<? a ^ v t  vv f a n  
am? i TOftn? « f N ^  jp rm  aft 
« lftr w  v ^ i f t  fc, f f  to %  fir o tv

SHRI BAPUSAHEB PARULEKAR: 
| What punishments should be given to 

breech of trust?

¥To W  m  I V U  •' f*rr> 
f f m *  % ftrf-n T O -? ^  f t  fn r a  v 
f W  I 1 W W  % ffcWT ^ f v  aft
w i ( n  p̂ b  v t  ihw vtw r ^w vt
fT C fo r Mf*W|ife M i .  Xlfft? t 
i t w  HTV 5^  W?T * t f  ^  I 

[ T O V t f t f t r o
I wtfft? I <ftt ^t*tf vt TO
p ^  f'f'T  if Wt»T X R T  M lffR I Wt
L i m ?  v t a t  | ,  T O v t  flftnrro

qfaraiie fw r r  MTf^ i

*ft  { m «  u r t w r  nm
111 % f l*  if VfT f  I

ahrr h t T O if f a *T  f v  "ifcr-fin^w” 
— fi^ r  wx «rrovt vm * i f  $ f v  
T O V t t o  * * 1  ^  v m n  *n ?  f v
T3t % 3KT fvtft JTtf VT TOR V 
\V̂  I WT TO fa* ^  " * * ” 
wif <n "St”  t a r  m '■ ** *

firtv «rt f* m  v^rr, ?fr
f f  W3|T % HT f f t  V t 4 t

wto tm tm  sranr fiflj.- 
vfjr vr ircrw $ fv  * *  aft 
jfsfr f , to v t  m*j;»r ft  arm fc. 
%fv*r vifcv'rft ^  <ik »5T ir 
tot wr*t t  i war vt frov  w r t
^  (  fV W«BT ft«TT I w r w r

anr *j*r a re  ft?r |, itfc*  y *
% if VfT an flrvfrr ft fv  f̂tv
* #  I  '

*rft |f<ifw t m w  v m  ■
v n k  vr t o  i s  ww wfrx 
% ^  *t v ft  t Wv^r w«ft «ft 
f ir r t  r t w  % *F«rt w rift ¥ t  w rft
12-13-14 tftr is  if f t

arrrft |  %&r 16- 17- 1 *  wm * 
w *  ift ft  an% f  1 is  *rrar 

% v»r 3 *  «rt ww vftft n  *rm 
t |  | vnft is  vnr %v»t tw  
if *f* vtjr wtw wrfv<T ftffT It, eft 
«n«r 1 «rfT v tf i s  wm
% tft% vr wf>ift 0 % vi ar** toft 
|, «ft j f iw  vt v f  qfwvr*- | fa  
Vf TOVt «TVT ir, TO fT^ if VT^T 
»t v tf WiftOT ft»rr wtfin?— w\ 
im  ^rr *rf9*r v»% | ?

¥To TW tm  W iv Iflf : #%
afr VfT fv  i s  vm  v r  « r  wiffij 
t o  % ifj^ ip r  v ftw  *ft ft»rr 
*nmr *f gsrr iff wnrrr 1 t  

<n^nrr v jt*r  vr fipm tft f  1 
15 irm  aft ^ ftafTO  ip r |  3 f  T  

fwt? VT VT^T fin  j  fv  3W 18
V t f  Vt TO % ffJT r t t  t lfff *»r

vr fW t 1 r»fr **ro  ir to  

Vt ift 18 *4 VT% v t VfT I tow 

v f  vTf«r fW  1
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SHKI B. IBRAHHC: You have refer
red to the previous character of the 
prosecutrix. In that connection I would 
like to know whether in the cross
examination the previous conduct of 
the prosecutrix is allowed to be asked 
or not.

*To TW TT* TOTf frig : ^
V f T  f V  wf j K W i  %  %
wf* S wpr t

aft f  *wVt w w
ft*ft ^Tffrr I

MR. CHAIRMAN: Thank you very 
much.

(The witnesse then withdrew)

II—Shrimati Sukumari Devi MLA.
(The witness was called and she 

took her seat.)

ME. CHAIRMAN: Before we pro- 
deed, may I draw your attention to 
Direction 38 of the Directions by the 
Speaker which reads as follow:

"58. Where witnesses appear 
before a Committee to give evi
dence, the Chairman shall make 
it clear to the witnesses that their 
evidence shall be treated as public 
and is liable to be published, unless 
they specifically desire that all or 
any part of the evidence given by 
them is to be treated as confi
dential. it shall however, be ex
plained to the witnesses that even 
though they might desire their 
evidence to be treated as confi
dential such evidence is liable to 
be made available to the Membeit 
of Parliament."
You have gone through the Draft 

Bill. Please tell us what have you 
to say in this respect

«ftmft ttw f & w r t f t t ; art
f«T % qjT I

f t  flwwrr | i aft

irr $ ¥WVt *  w,
^  vrorr fir*^r<rr i

v *  wra ww t  f r
to r*  376 vt afr «Jhrife | 7 *
*r vfa rt: flife wc Wt t ,  Tflwr 

ftWT Wlfjpr f v  WT
vwte ‘ f t f w l w w  Wrf'RW I
f*T f*T fT T  $ f , TTffo ITffo 
tnro «rto jr , fatft w»Tdfv n  
f f ,  VtWW V t vt % V*
*TT wrfftr I tr^ ^  irrr gm w I  I

MR. CHAIRMAN: Ara you a pra- 
otiaing advocate?

SHRIMATI RAM SUKUMARI 
DKVI: Yea, I am practising before 
District courts.

MR. CHAIRMAN: Bombay High'’ 
Court has held that a Minister comes 
under the category of a public 
servant

ttw *j*jw n ctiV t : f  
*frar V t wnrcfr j  *rf<Fj tw  % w rojs 
ifr m  w  *r w t u r  arTwr wrfirc i. 
w f f V  TTOwrtw V t art fimtRft j f  

wwt * r f
wifrft $ Tv w  % ^  v x
fiwT arw i

a..

MR. CHAIRMAN: According to 
you, even MJlA.a., MJL.Cs. and 
MPs. should be included in that?

SHRIMATI RAM SUKUMARI 
DKVI: Political persons in office.

MR. CHAIRMAN: What do yeu 
mean by ‘in office'?

SHRIMATI RAM SUKUMARI 
DEVI: MJLAs., NLL.Cs., MJP*., Zila 
Parished Chairman, Sarpaach, 
Mukhiya of the Oram Panchayat in  
oBke. v. f
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f f r r  ^rfifr j  fa  f a f m  fcr 
irw tw far «t»f xrfir^

'  ?fr«ff v i  fatft % « im  ft  tft.
% flKfr **fal ^t $*T v t t  *
fc*r % fair *ar ^  | i ftsr 
ar? % qw?irs£ ft-fT s s  f*rf̂ »m
fir  r & z  % wfa «t^ «ft»r
q^irR ft*t {  i n f aft w3j<J|4 
|, W  *  »Tf ft *«?rr ftaT fa  rr*

^ ®nnrr ^  *11*1
pfrfa^ «itfafe<ra mwf f t  h**t n r  
*ft tfs'rfrr v t  w *r * r w  ft, ?n ^rft 
fwfir if »rctv n r  Vt *rwft *t 
nfW<^TiT fairr armr |  1 f«r «tor 
It orH % fair ift i w i  it m w i  
ftjfr ▼rffcr 1 t v  ««? *r f^ n ft  
^ fa p w  ntft ft*f wr%r fa  %«r-

V  |  1 tt #tv »r
’ w h t fa*tr *r<rr*r f  r «nr vt fa»fa 

fciT *ifipr 1 f w  art qT*m t  
N% p j, «ufar swur ifwufr 

*wra vr frr tftanret ir wt 
«j«wt | i * *  % fa i
ift *r»j5  f  «r<rwT f t f t  r̂Tfipr 1

fw rm R ft^W t : fa « n Tf  
▼t tsinr ft*t ▼fffp ? 

/  *fW<ft TTW WfWrft iwt : WTT*-
*£fhr* irfrj* vt wr f̂ fnrr *t*t 
’Trifcr 1 w  «t *w st <t f w *  
fwrcwT T̂ffTT I '

wt. fa 4 m  wunft w w w
f  «ra% ww flw r ^rfRft jf i ‘
$4ffT fa  v v ft V ft fa  T»?ft«t flTHift
»raa a<t% ir qnrr faar *m  i 
v s  % fair fa*  Jf t fn fw  fHT 
^rf&  i faT % *  
fa *  iffrjnr £ &  ftw  j(t<  aw 3 <tft

fartr *r**t, v f t  ^t wwr % 1
w  W  »| w  *f̂ r *w»r fa ^tf

ft  vffrr | ?

•fmih r w  wvwnft f^ t  fa w  
37# *t arrw 1 TwJf i f t  <rrft 
wm' wn i i  * i  | 1 m  ^  *t*r, 
»ifr «r| w  3tt » M i  | .fa  t,* y*r 
| 1 iffanr #?s ift | ^t, ww 
ft  <rw *rr*nrRrrfaw f=t «ft

V^fflT VT'TT ▼iflpT 1

SHRIMATI GEETA MUKHER-
JEE: You being n woman a« well 
as an advocate, you daaire that per
sons indulging in rape should be 
puniihedL This is evident from your 
evidence. You know that in rape 
cases, the court may presume but 
not take for granted. In view of 
this, don’t you think that all the 
circumstantial evidence can be brought 
and there is nothing here which will 
prevent bringing that circumstantial 
evidence?

Secondly, this is only applicable 
to custodial rape. Is it not a fact 
that when a custodial rape is com* 
mitted, the custodians call for all 
kinds of bogus evidences as to the 
sexual pa*t of the offender? That 
being the predominant situation, this 
presumption which is not proved, by 
itself would really bring a new el
ement to bring those guilty to book. 
But thi9 will not by itself at all 
prevent circumstantial evidence.

«rt*tft t w  n*.myt »Vr w  *
n w  af<rr *? r  * f  f i w f t  n f t  t  1 
*ift  *r «  T ff  t  fa  3ft sranratfr
*1 VTiffaw I., Mf VI «Tf % n«f 
jf^nr ’FTit | fa  ftra % «cttw *g 
fr t* ft  arrar I  1 v f  «|r t  «Vr 
irjt |  1 nxf 'A iw trrsr
pt^ | i v tju  ift iirrm r ft<r |  
« w  wflf ft nfi t  «t<«,



430

% s* * srirrr̂ sr ?ifr % wre 
vsrrfoira' srfr stfr |  wt sw vt 
TTvfr v f  fra  fV<T n ^ f fr V t T R  
Td % *rtw  fr fr vfsrr ’ rififr 5 f v  
?W WIW VT qfTT W?T ŜTToT % W**TCT<{ 
wfr fr * >  *ztf«fT zr*q ^ - i ? r
eftT »[S  VT fcfr fr tft*- ^V n'Hn 'TV? 
VT ■Ĵ fl’ SJTTR VT Wfcffr WW ’STTfr fr I
m  vt ^wt ?»t? q ir  v t  irwr wt?it 
fr I Vt^w ^  fr vw^jww TT 
UT rTVfr fr fv  *tT »WTf Vt T<T «T?
fr fawtwr *nn fr i n*rf vt $fiFS*nft 
fv *f wt *twaT fr *f v*t nv w?ft
fr, ?W VT Inf r a  fr w *  3VST |  I
?rt ?w % fair Vtiw f t  sfawr $ i 
m  vt «hit w*i w w f  ww wfrw htv
f^fT*WTW*r Wf tJV f t  WTf Vt
3THT Vffr W* WrW»T I vti vr 
v iwt f o  v t  O t h t  v ra T  fr f v  * f  
fv w  * t ?  fr ?v* v t  rfwsr qT q j %  i

«ft4lft f4»IWlft W^Wft : 375 VT
9CT «Tq fr *«T fvfW'T frfaWT f̂a 
smrft wftftw vrfr fr vsww fr,
?Wfr WWTWt *rs ; wt fr TtJ v t  Tf^T 
WrffrtJ ? w t f v  WWHTt »T«r Tffr fr
v tf *ft v? fcrr fv tw fr 
Vtf WtTSfT fWTtU nfr fv*TT, qfr f t
wtrr m fr, j, vr fiwr-i trrfr fi*<r
fr W  W*Tf WWTft TW*T WVTt fr *TT 
H# ?

*ft»m t t m  fjw w nft * v t  : *wrwr 
tw ^t ffrwfw w v ft  !T^f fr i

«ft*fft ffrWTOft W ^ f t f  : CT*T
qwfai fr f v  firctff f v * r  ?' * 

*N<ft Ttw ^ w r it w V t : aft fr  i
*  vt *ft firfws v r  $t Wlfft I

«ftw*ft fwwrwwt w*£wtf: **r fr̂ T 
*rf fowTfrfv 15 w^svVt irfewtwt 
Wt ft % 3TW Tfa W»T vmr $<Tt 

*ft  J $  f llT T O  fr WTcfT fr , V *  % 
*T*[W fr v f  ?TTf f  % ^ ¥ 3  WTq- fr |
flifr v?fv?rr fr tr* g f  fr fanr 
fr qfe V t  wmjT «fr rfrr q??ft v t  
v*r «ft 12— 13 m?r Vr v?*ft

m  nfrt’T vrfr fr v r  ^
fr »ff i ?ft wt iTf wra «n qw? 
v $ ft  f v  jt? q?sf « t v  fr mr
1» rTW VT fcTt T̂TfftT UT 1 s fr v*r 

VTJft TTfftr ?

«ft*wft T m w vw ft iw t : PIT VT 

m  qffr 15 ^  VT WT f t  Sfft

| i »f%jr tffff % n??mf «f
fwPrNn* v r  fif̂ rr w r  fr f v  ?r?v v t  
Tasft wrfinr «ffr ^ ? V t V t +
T?pft«T̂  ^  I <ft vs %
^ t  5^ *f fft nwm ffrv ^  Wlrfffr ?

•fNfft fwmft : sjpKV̂
ij ?ft W»ft ?TV <ra f t w r f  fr I WTV
% ffrfTT if nft iffr %ffai fr I v rh r
v r t w  s » ft  v » r f  <nft ?rv ^ r*f f ^ r i f
ft Tfr fr ,

«ft«nft TTO ^V^Tft twt: m «w* 
ffrWTf V t Ttvfr % VTJTWTft ft^ft i(
’Wrfipr I if f  qft q?fff ^4 VT
V% «?wt w m  ‘QWTrT fr Vf Wt Jl*®r
f t  ^  aiTrTT fr •

w W  l i i W I  VJMi • TOI 
’ U^T^trffrf^ftWf »r«ff ft, ^  VT 

TTfT ?prrT 5| ft wt WT VTV «ff »«R
v ^ f t  f v  wt * ^ n F » T  fr sfr wtv* v  
«rwfr * wnr n̂w ? % «n* fr
wtwf Vt ng ««rr Jf wfrr ftr nf ^np- 
*nr I, mn ww«ft |r



431
w u r f i i *  aw  t  WT «nr 

*T«?tf w t  \nr| fa  
? q * m  vr wi^c j t t u  ftar 
*t ?»ff jtt lyiifirrT m  ?n
snrrr fftT %fa* Frrrt fc*i*r
^r jprrr n$¥ w rf^r Trfftr 
s m v  'A ircurt ftwfit i m r  f t  at?tV 
£ ? ral? wi* ii «T»rvt w r  
m  I  ?

ninth t r o  g fw t f t  * * t :  ;in H  
*nta ^  irt *rqr t ^ t  *nT*r ft
*ifffa WIW 5̂T ?«V T  qftfn 
n SiTT, f ' f f v V U
w jm  f f  (v r  f k r  i %Pr  wt ^  

% «r«nrfaw> <Tnr ff_
Hewn fl'r a*rnr % $r «r«r tfWt 
wrfip? *t'ft *af?r<r *«*rr *nr >psr 

|  n p»f w f3pr? i w e  * * * t w  
sft ««!T »r/-r g»r #  tfffr | trtT 

-?9*t ^nr »ft w.-^r «rm  fc *n 
7 «  #  vrr*r w r  ^ n  ? w t  fa w  

snmwrtfr nrffsr |, h tw «w t ’i
| I *fl *  «T3H*| iff *g?r 
* i r  5ft3»irr5i | ?rt *p r  « m  «f*r 
? i f *  ft f r  «totflf v t  <rm=* 
* > f^ r  ji^ w t *%£ *7% | wtr

if art f£ « r  ht wtfr | f « «  
% v m r  ^ f  «rVr t «

jk ift TOrf tr ?<fcn vt *rft I *ft
iftw f& .

7JH?t HffaT ffl aiwr vr^t wfip? i 
*$ ?rt *tf*r»r v ?<t fa r̂hrlf ?pp 
IfTJUfrtV * TJ% lftT*T£»p *  W  
sft *$%  I

4Nrft ftrwrvft : w| *
*>w wf fa  wt iyiTf«rrT I  t « vt
?ft SPTTT I^ T  ^Tfljtr % fa f ?■!
^|T«IT I

...WfJRT ^ T f #  ^  f a

376 v t ( v )  (w ) (w) m ? *  hrr
?>TT I 3 9 n j f t R I ,  « W m ?  fT W K  

BTfa % if ftWT J ÎT |  *faH 
% »iwrTT «fVr wjn > T ^ ^ ir a  fu r  H,
aH> v t f  f t w w  *rr w V  « f i r  H » r r i ?  
5 ? ? t « r » r o  |, b tw  « w < V  « h  r i  

* rf* sv  Jf, 1  v . i r i J t  J

^ 1*1 ttfr w fa v f  TTw | « V  
^s»% «ft f f? r  |  n t  w t

««> artrr vt«»t ^fifttr itt >

t t w  5 f * ; iT t  « # j  .- 

W ffT V  <ft W iT a n v  I f% %  m w  
f  jj fa  jre, n«nri»%
w f i r  v r  w f t  <tt i f t  f| * f<f f  % nw ffo 
f  5#^ v  f i w  v r  w  ft

t .  if  | v r f f  i f t T  in?ft I .  flfr

r a  « r r f  % w t f  f i ?

^  JTT «ifa i( wt t*.
trm fft w w it  jltft ff ^nvt ift to  
% «**r ^  «r^r i

SHRI AMARPROSAD CHAKRA- 
BORTY: Tou are appearing before 
this Committee In two capacities. You 
are an Advocate and atoo a Member 
of the Auembly. Have you gone 
through all the Section* of the Bill 
and all the Clauses? What do you a y  
regarding publication of coaas of rape 
in newipapen? Have you given your 
thought to thli problem? Please «ee 
Section 22&A. Do you think that publi
cation is necessary or whoever publi
shes such eases should be punished?

SHRIMATI RAM 8UKUMARI 
DEVI; If in Law Journal it it publi
shed and besides that it is published 
in some provincial newspapers.

SHRI AMARPROSAD CHAKRA- 
BORTY: Suppose in your locality 
rope la committed by a very influential 
political person or a Minister or an 
MP do you feel it should be published 
in the newspapers or It should not be 
published?
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'DftVI; DsAntely it should be publi
shed.

SHRI AMARPROSAD CHAKRA
BORTY: Have you given thought to 
t0 the point whether the name of the 
girl or person should be published or 
not?

SHRIMATI RAM SUKUMARI 
DEVI: Name of the person should be 
published and not that of the girl.

SHRI AMARPROSAD CHAKRA
BORTY: Then the present amendment 
in the Bill according to you should be 
re-amended. Is that your submission?

SHRIMATI RAM SUKUMARI
DEVT: If he publishes the judgement
then he should not be punished.

SHRI AMARPROSAD CHAKRA
BORTY: Have you gone through
Section 21 of the IPC? Do you suggest 
any inclusion or amendment along 
with this Bill?

SHRIMATI RAM SUKUMARI
DBVI; Public servant should also
come along with political persons in 
authority.

SHRI AMARPROSAD CHAKRA
BORTY: You have suggested that
there is possibility of blackmailing. 
Do you actually have in mind the 
point about ‘presumption*?

SHRI AMARPROSAD CHAKRA
BORTY. Will you give some clarifi
cation as to what you intend to say 
on ‘presumption1?

MR. CHAIRMAN: I have under
stood her. Her statement is like this. 
She said that protection should be 
given to ladies, but at the same time 
precaution should be taken to make 
some provision in order not to give 
scope for misuse of it.

SHRI AMARPROSAD CHAKRA
BORTY: H you say, ‘yes*, do you sug
gest any amendment to save the man
from fals« prosecution by any girl?

SHRIMATI RAM SUKUMARI 
DEVI: What sort of protection should 
be given t0 the male member?

SHRI AMARPROSAD CHAKRA
BORTY : Suppose there is some false 
prosecution. Do you suggest that some 
provision should be made in the Act 
so as to save the people from false 
prosecution? Do you suggest any 
amendment for protecting the people 
who are falsely prosecuted?

MR. CHAIRMAN: The chances of 
filing a false complaint or false prose
cution are there. So for the false com
plaint and false prosecution, Section 
250 of the Cr. P. C. is there

SHRI AMARPROSAD CHAKRA
BORTY: I want to know whether she 
will suggest any safety provision. I 
want to know whether she wants any 
clause t0 be added in respect of cases 
of false prosecution.

I will again put the quastion. You 
have already suggested that there is 
likelihood of some false complaint or 
false prosecution. For that there is a 
law. But do you suggest that another 
amendment of the Section is required 
t0 save the person under the law?

f t t  : ii

»ft A  UT |  I <ft
?rr v t w  | Pf 
trf*?* m  tft *cr s  nr 
irct « m  fo r*
*  1

SHRI R. K. MHALGI: Madam, you 
desire to enlarge the scope of the defi
nition of *public servant’ so that the 
politicians in office will also be inclu
ded. I do not want any names. But 
have you got any concrete examples 
or instances in your mind to support 
this particular amendment which y^u 
propose?



Nr:
*fl q?flr **<h f  %f«M v$3r

( q*ft w w £  f t  | «rk o w r l f  % w?
' ^ I «f$ w f w  fa

Tf^sftftr m  *1 firroft f f  q sw r |
3«i?l ft? *f*<rr, *wr, jww,
fam  % q s w
ffl w  *( f j f f c  v r  for i unr ?rifa 
«w% 3W< qv «rip vr «rf*r
titt ««rt v * r  n iv  i

SHRI R. S. SPARROW; You have 
very aptly said the whole thing in 
general terms. And taking the whole 
question in its correct perspective, I 
would like to ask your view on one 
thing. This question of rape is very 
important. You also know in which 
section of the society majority of rape 
cases are occurring. You might have

>by now formed (the opinion as to how 
to handle such cases. Could you tell 
me one or two measures on which you 
would lay amphasis to make this 
particular Bill a success? You are a 
lawyer and you have got a background 
of it and you have talked in general 
terms also, and there 4s a fresh ap
proach to that problem. So, could you 
kindly tell us one or two measures 
which you emphasise to pursue and 
if possible, to include in this?

nftofi rm  : T*nrtr
*<f * { w>r f  n  wWf * w  

^  «Ft trwrv w*r ft i 
ihttr if f  ^
ftr* »r{ n n n w  | fa

% w'm r*  * f a f e *  
wt*r?r q* 9wr 

v r f& fr m f* * !  «rnft «rrffr

*1 rjjniWZ f i  7<Wf
*w* faw i i»ff f t  fa %
«jhtw 3 «ftr fa*fr $ *w- 
TfT* fWf ▼

* wr w  i

*  jnr*)r W4

t  Vf f  3PTT jfwr
s*« « M f  | i ?ff <nr v
fl«ri* if *  $  fa  v < f

$ v r  f  ist uinri
fo r  fa* %fm frn ff , ^ v r  
o r r *  *  f a *  h t t p -  v r  %  
tfnra trr «-<$ f v  fcfcir *S 

Vi |

W  fflij ^  urV
fa «?t « tt ifrr <mi^r
jftr ir?, v«w w m  t

*c?r Tfur m vr n,\-rt f-
|  i * « r f ,  fttw ff tftx

 ̂ ?> flwrr t  SrfSw
w | rf î  a f f  fir  T|flr «r «j»i
t vtf f-wnr f̂ Tfftiffr ftfr  f t ^  

vr fatft wfift % h it  f v  
Tlfl «4f rn w v r  W* 1MHI

m* * T  f  xtir w «r i

v <nft rwT | ?

«#w<fr xm ipft: <»|t hv
♦ frtr vr »rww | fa

ft « m « , uft: m  wfr »!«?,• T»r
VVfT I W.K w  % h i
5? wvt Ijejr u.fpr at̂t «\-
w n  n  »?i«rT i

SHRI RAPUSASOB PARULKXAR:
I would like to ask two questions. 
One is regarding your evidence for 
enlarging the gcope of the definition 
of the words “public servant* which 
occur in Section *76(2) (b) Page 3 of 
the Bill and Sec. 976A page 4 of the 
BilL At both these places, the word* 
"public servant** and "commits rape 
on a woman” vis-a-vis the words “in 
his custody** are used. You would like

4SS



t o  enlarge the definition 00 as to in
clude all representatives of people from 
Oram Panchayat to Members of Par
liament. Kindly tell me the words you 
would like to U3e in order to enlarge 
the scope of this definition. Otherwise, 
that will be redundant. If you include 
all people, ultimately it becomes a 
general thing with nothing in parti
cular. Therefore, the enlargement of 
the scope of the provision would be
come redundant which would be a 
dangerous proposition.

SHRIMATI RAM SUKUMARI 
J>EVI: “Who ever being a public ser
vant takes under advantage of the 
official position and seduces a woman 
who fe in custody or contact” . These 
words would do.

% aft $ 1 w |  w? v w  <rwrtf;T 
fw snvftw ^ f t , t f t r  V t f  tfr f t

SHRI BAPUSAHEB PARULEKAR: 
An esteemed colleague of mine has 
mentioned that special efforts should 
1>e made «o that the spirit of the Act 
ahould be implemented. You sugges
ted that free legal aid should be given 
to  the victim. As an advocate you 
know that at present froth the time of 
filing a complaint up to the Supreme 
Court, the victim has not to pay any
thing. That provision is there. In 
addition to this, what legal aid you 
want to be given?

1  tt*( s f m f l  W ftftw sr
<r» fa<?

srff «mfr 1 1

SHRI BAPUSAHEB PARULEKAR: 
What do you mean there cannot be 
any legal aid? That means the present 
'machinery provided is inadequate.

wftwtft tm  W t : fi\ wf
ft i ;

wf tfta* qx  Vt ww *r«v< I
t  fV  wfr srirnr j

«A%c ft*rr ?rt ^  ftrfws*r V t ?»ts> % 
v r  tftrs'sr V t w f «n ft ww 
w w i t w t * t ^ r  V t *rcw-ft t

MR. CHAIRMAN: At what stage 
the Government js giving assistance. 
Now, the assistance of the public 
prosecuter will arise during the trial 
atage. Do you mean to say that the 
legal aid should be given from the 
initial stage of filing the chargesheet?

SHRIMA# RAM SUKUMARI 
DEVI: From the very begining.

MR. CHARMAN: Thank you very 
miuih.

(The witness then withdrew)
III.—Bihar Mahila Samaj Patna.

Spokesman:
1. Shrimati Kanak Roy 4
2. Shrimati Raj Kumari Shabnam. 
(The witnesses were called in and

they took their seats).

MR. CHAIRMAN: Before we pro* 
ceed. may, I draw your attention to 
Direction 58 of the Directions by the 
Speaker which reads as follow;-—

“58. Where witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it clear 
to the witnesses that their evidence 
shal] be treated as public and is 
liable to be published, unless they 
specifically desire that all or any 
part of the evidence given bv them 
is to be treated as confidential. It 
shall however, be explained to the 

i; witnesses that even though they
. might desire their evidence to be
E treated as confidential such evidence
I is liable to be made available >
I the Members of Parliament.*



435
I hope you have gone through the 

Draft Bill. Please give $our sugges
tions point by point in brief.

SHIUMATt KANAK ROY: I have 
gone through the Bill. I suggest the 
following amendments in the existing 
law. There should be family courts 
for trying cases of rape and molesta
tion. There should be speedy trial in 
rape cases. Investigation should be 
completed within fifteen days and 
final judgement in two months. 
Special courts should be there for 
trial of rape cases. Punishment for 
rape should be seven to ten years 
only. It should not be liable t0 fine. 
Instead of fine some other severe 
punishment may be introduced such 
as flogging. In rape cases evidence 
of the victim should be considered 
conclusive for awarding punishment. 
Case should be decided on primary 
evidence. Only woman police fchould 
deal with the woman Mid victim 
should not be taken to lock-up but 
sent direct to the jail and interroga
tion held there.

ttw iprG  nvnr : *t t f
? o t  f  *rrt# vrtft ^  i i t  

% wsnvr f  u f vrfift £ f v  H 
artttft% r$O T 3»iv rftq f t f a v t wt? 

vtw 6aitftfi»CTr$OT%  ifttw 

Vt 5PPT JTRT WPJT I OT % 3?TT
wwt it wpft ot  fWV
vrfipj frfo r is  $ar t f t  o t  % t r t
?Tm n f«f*n £  f t  *p ft Vrffl? I 

tfrtn aftftrfaw *TT *TT fcft
Vlffflr %fv-i OT 

f  nrcr w wsr ft? W te* fsr-f j»t iv tf 

ftv t^ rttftiffircrrftO T  vt 
%OT

% q^riiT O T %  «TlfarW% ^ ff if f  v t 

v s r  f lw  5rwr v tffr  i

ait«TPnr^r sfiw
s i t  *  fc ?  ft-Tf 

Vrifcrw nfi f t  I

SHRI AMARPROSAD CHAKRA- 
BORTY: Madam, you have said that 
in preference to medical evidence 
ora] evidence should be given im~ 
portance. What do you actually mean • 
by it? You have seen the Act Unless 
the intercourse is proved, the question 
of with or without consent does not 
arise. Suppose you file a complaint 
and suppose there is medical evidence. 
Still if the girl says orally that she 
is raped, the man will be punished.
In that case oan her oral statement 
be given preference?

MR. CHAIRMAN: You said in your 
statement that the girls statement 
should be taken a8 primary evidence 
in performence to medical evidence.

SHRI AMARPROSAD CHAKRA- 
BORTY: The Question is even if the 
doctor does not support the case of a 
rape, whether her uncorroborative 
oral evidence can be taken as an 
authentic statement for presumption.

| fir ftffliOT Mto? f  iftw v t^  if wot

#  ant f  i w w r hrr | fv  ^  «rfor 
tflt vfort vrw  fc trWf % v  rv tftarr

1 1  v r*  w r*r w m f t  tortr
m k  «fcwt if ftfiw  v t  f  i f  rnn
Jf %<r itt %4<t f n r t  farta? % vrarr 
T t f o  vtfirer am?r 1 1t  Vf*r wifdlr 
f^ fv vfefr | f t  s«v *r jm

. y , ff-r ■‘ft ,!S fw n  3KT f e w  W W  TTmic

«rer* if «r*<f ft  arrcrr 1 1 v m  tft v tf 
*rrtt ^ ft fMt art «rr* f t  t i t  *  taw 
ffeJfe * « fsfin? **  wr*r Jprwfircr 11

SHRI R. K. MHALGI: Madam, you 
said something about family coiirt 
What U your concept of family 
court*?

TMnw.O w nw  : 'fsM t 
v tf  tr %tr ctw# «Jf ( fv  r n  v 
*>t Vte* ft, arff v k  fcfar v t  wrftr 
ft  i tren-rS afr ftp w rw  4  itfn it
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ffcft f* * r*  % f*r<$ w ; r q  
% v t i  V t arFTs t  «ftr 3% % *w  o tJt ft 
*pffTT<r 3rr*t w iffi* I
SHRI BAPUSAHEB PARULEKAR: 

You said that in these days reliance 
cannot be placed 0n the medical re
port of the doctor and therefore, the 
oral evidence of the girl should be 
accepted. Suppose the medical ex
amination is made by a female doctor. 
Do you think that even in that case 
the medical report should not be 
accepted? Do you think that even 
female doctors will give a false 
medical report?

My next question is this. Accord
ing to you, in our society there are 
such kind of ladies who are of easy 
virtue and such ladies can file a false 
cage against men. In such a case, do 
you think that protection for man is 
necessary?

MR. CHAIRMAN: I will clarify 
this. You said that a medical report 
can be given under influence, even 
If the doctors happen to be ladies. 
Then when the victim comes to the 
court, she will openly say\ that she 
has been raped. Therefore, that 
evidence should be accepted, accord
ing to you. The point he has made 
is that women are also subject to 
influence and sometimes false cases 
are filed at the instance of ladies. 
Then is it safe to try the man and 
convict him on the basis of the oral 
evidence of a woman?

•ft fW W  **r- *rrM *ftifvT  
W fc ffc  T P frrt W f ?  3 tv 

* ft  <mfr | *ft tto tt
f t n t  W f f W t # * f f  wnpft ?

ft■** ¥WST, *5 WffWT f W
s *  Sr V t f  <£V ift «rwtr |  i 
*rfW t V tw w f % iftr  m w i  V t 

% f  < V tf  * * * " $ *  f t  WVffTfc I

v fr  fv  it
W'jw 3 *vt srtfta* £  i #fv?r 
WW *ft Vf IT f V T < f r  ffift fv

WnWiS w v  ft 
ftf-T % jfswf n ftt*
V t f  V t *  ^  VWRT
w w  *rî rr *r*rR % w*?< ft*ft< 
At{ fVflt «TT*4t %3W«- Wfrt'T 5T*TT
w f v  * %  f * r r  *n«r 
t ^ r V w  fv»rr $ *ft< fvtft $«tt *r<r 
V  *rr*r 3<tvt f t
*ft w r  f t  fRTvt if afr «rw
■pfrft i  f v  s T fzft w ftM r s  v r  V t f

*  f t  V t wax V t *rFt
faVf 3TT<T ?ft wfjwr Vv^-Vt *TPT

VT ?ft fvtft «ft tftir ffTT 
Wivft VtffiJtf fl*fW»ftlfft 
s f t M w  Vt fiwrfw t t v t t  v^t 
v c s v t f  t ?

Vtw-ft tnrvwnft inh* : ^  
tv v^sr vnpr i wpt it 
ft.1i n*# f  I #fvn* Iff *Tr*T *«T 
XT.rr | fv  tr^ r t  fr<ffff *frr uv* w  
if wncfc* | i * f n n v  %vfr 
| tffr«ftft^vsi f  tjt<# ^rr 
$?tt $i *•€ *nv $tVtf'»fr

ftwTT if ^TT’Tfft Vfifr 
fV*rrffr«r q*rr f w ^  i

SHRI B. IBRAHIM: You have 
stated that the women-folk have lost 
confidence in Police force in some 
States. Does it apply to this parti
cular State?

tft tt«  f^ r t t  t g r t :  ftffir
3>T< VTT VT 

trrtffT I  JTMflf ?

«<T< «rft€T f  ^fvw m  WRT f  fir
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>

* f t  «ifl< sfercr %

v ?  f  frftw rn zr % %*rir<r*r 

jftff * t * w  11

w)r j Or4wr ^*n<i Wo-Wfrt : f«r*'-: 

Sr«rw «r«w ww-»w 
’ fa v r  fiTrr i f t f iv  ^  # ,•  *r«flr

ir*ter 3nwv«T| i l i fu  w »$
x ..im M i —  f^U»— —
«Wra|V<JWT *»f*3J VT, ^nTllrtW

w r  $<fk f m r  «r? | 
vnrwr w r f  v r w f lv  «w  11 <f; 
w « ?  <nv *fvwr f r  * t  t f w

vt*w t vx ( fa  | *?r v< *s*r t «

w i t  % w fav  5̂  | «ff

JrwfOT ftn | ?

^•*r w  fa  ^ir
$ *fr  3 fR « r < t  f W t  f  f%  firifrt 

ir tfffrr trim ktt it  w«f 
| fa s  h ^  *ffiw «rjc* « t t  fwnr 
frr0*r| I 7 «% fo n g  

t  |Wrfc«A< % w^*nr ^f>- 
<nf<y?ft s s  vw  farvt amft 

TQtfV ff I VX »*T* %
* * *  wfa* f t  fs tv * fa f f*

t  ?

tftarr Jm t o  «h  | IV fw  
* f N f  n *  a n s w ift  ftpift f a  tff 

^rwr v  tow firfrr Jfr

vqs wRr* jwr ft i tfr **r ^ w -  

wft w O T fv ^ v  p r  jtw i *  
?Wf |,«nv f;flw .: afro «  
iw % ^ v  r'im w  i*f | ?

«fl*«ft <WW TW: <mVffTST(m
t o  $ «*<# s v tv r % * r r  if 
f*rnft wrfiwrcft «Nw «r^rni 

Tftft l . ^ r  tv  % VtTftff fuTHlff, 
w w rfy  w v * n «ftt  ifK  $ $ *  

iffprm fif(jrr irtfo n anw 

fw  « M « fW f  lit «T|t iNrfT f  I 
Tn’vt P iti  % vra.v v» f  »f| 

fR f*  |( ftrwrwv.- w rft^ lftw f^w
«r<* f t  wsn*wt w.qfrnjtrr^ntftli 
iw «nv €»nv vT^f? v f  | 
*««?*' VTfŴ lr»T̂ irf«|T

tmfwir i w v  vfifV ftrpfr
a.f wr«wt#«ft i f f  aftvr? |*f¥»r 
wift aftwnftT w »f% ^r| «f| vnm  
ft  •«? | i fw w « w  tTnrfhriffR: 
f9  #wrf fw r  WWWTf" 
vw ft | i vw | n*rtvt 1st 
aflft VT TTn' V t f fw  %Tl»e*f«ftK
®rr «ft *m  tv  fiwr «r.* i ^  *g<? 
fw r  »fr |irr *ritpcT «rftrft; % ^ftr- 
fwftr m  in r  ♦ w  **
»fm w r  im i tilt » w  
tftfiwr v^irtfe if> (jwr w f̂ i 
f »  h t  v v f  fsrftf ifftrw wr w txm  
rnm-*tt*t vhnfrarr $ f'v wr Ir w  
vr vncr «nr¥fT wvn £, %n
fw w r^ v w r f unfifvisn^T *f)»frlf 
4m ilt* tin i  ? w«f *r fv< 
w i»r t^ v t  vf»T
wnpfr w r ^ ,  wfrvmrcvrafl 
t^wtt | ^  ^r «pwf <mw 
m ft JPTTW mt* flnr^
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qtft rarnt trcrft $ i <*v *rc
Tf ffjff  Vf $ *  5TI15 TV
ftriff ^  TV fflTI % 'ft® ?*TiT 
ww«flr v f  i vwrtf? j f ,
#fv*r w<flrtfv irvri #tft*
W  ST f̂ gwr t STV % «fr  5®
«r'f*r s s v t  5rt<rvf^  % f r̂q 
«r<? ?t»f i v* *ft< w w ir 'iftisr

tfT O ff j f  «fh  
vtTOrnj *r$r ju t t v ^ ^  i

*t> f f  V«TfTt fW«TW« : %$
w  fcrrw njtft?

tfcWft W H TTO: 
wr g*rw fwT|»PT< s<rvt *w*fr tr 
ip h  ir srrer xftK fftftirr ?rw 
gw fcfaq  $ ,v # t  tt3(t tftffvtfaw , 
*rr ^Trtffcr iN s lw fc v q v
*t Vt V#T TTSCf f'f WPf if? ’ fcf
sgtf s frsv tftf i?v
*W V? V # $  fv  
^«rrt»prCww.'^ i v m  «nv wr 
*ft rrrcj m » v  ^ v r  ywf î’q gf w 
n$f $»rr *r< ffV J® n ff $  
*rvm $ i

jfto fW*fm *rwrft wwntrt : w r 
*rrvvl wfiw *r$*m *mw
% wit irv tf wnrvTft % ?

«frotfr vmtTW : <f f*S?T 
wrirvHt ff i v ^ ^ f t f f v t j -  
fiwnj vrn  | ***?•*? $*rc 
gsft 11

ifto f»r<i«i jw nft n w w «  : aw 
irwn njz ^ f  «rr ?rt w v t  fir?rr w 

jptm ttt «m  trrr 
ir <wr t r  $ ?

v w w  : \w vt wwr
W?< VTW <rr TfT I  f fp R  WWT

vror w  v>$ w<nr ff^rv?T f  #rv?r
WT € l' ft * f  **  f(T^| ^
frV«f*f f, T'i w fcfi if «r«ft *ft *ts- 
’flr*r<*r irwrft $Rfr $ 1 w<r nrtor 
wrfa if *rf5-^r frsr if wnft 
iff 5ff(fr $ I #fVff fffTO  if im  9f*T 
3fRVTTt n'̂ r I  I

SHRIMATI GEETA MUKHERJEE: 
The witness has raised the point o f ’ 
medical evidence. The njind of the 
witness is very much agitated on the 
question of medioai evidence which 
often makes the case ineffective. So,
I would like to know since most of 
these doctors who examine the vic
tims are Government doctors fend
consequently in cases of custodial
rape there may be much pressure 4 
brought on them now in this connec
tion Law Commission has suggested 
that let the victim be examined by 
two doctors and not "one and more
over this question of a doctor to the 
liking of the girl herself. If there is 
provision for specific legal aid to the 
victim would it solve the problem to 
some extent ?

SHRIMATI KANAK ROY: Yes.
MR. CHAIRMAN : Has the other)^ 

witness to say something apart from 
what Shrimati Kanak Roy has said?

SHRIMATI RAJ KUMARI SHAB- 
NAm  : I only want to mak© coe
suggestion! that under Section 354 
the offence should he non-bailable 
and not bailable.

MR. CHAIRMAN • Thank you very 
much.

(The Committee tten adjaurnjfa)
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I State Government of Bihar, Patna 

Spokesmen ;
1. Shri P.P. Nagar, ch ie f Secretary

2. Shri R. N. Duh, Hcxne, Secre
tary

3. Shri A. P. Sinha, Law Secre
tary

4. Shri Fazal Ahmed, I. G. Police

5. Shri Kailashpati, Additional I.G.
(C.I.D.)

(The witnesses toer^ called in and 
they took their seats).

MR. CHAIRMAN : Before we pro
ceed, may I draw your attention to 
Direction 58 of the Directions by the 
Speaker which reads as follows :

*58. Where witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it clear 
to the witnesses that their evidence 
shall be treated as public and is 
liable to be published, unless they 
specifically desire thet all or any 
pert of the evidence given by them 
is to be treated as confidential It 
shall, however, be explained to the 
witnesses that even though they 
might desire their evidence to be 
treated as confidential auch evid
ence is liable to be made available 
to the Members of Parliament*’

, . I think your Government hag not 
sent any specific memorandum so far 
as our draft Bill is concerned. Only 
comment* are understood to have been 
given on the basis of the draft Bill. 
What are your comments on each 
point

SHRI R. K. MHALGi : Before
starting the evidence, may we know 
whether the State Government was 
requested to send their memorandum 
In response to the various provisions 
of the Bill and if so, why the memo- 
riypdum wad not sent by Gcvero-

®SRI P. P. NAYAR ; To our know. 
***&  no request was receivfd.

MR CHAKMAN : They will not 
•and their comment* if they accept 
the draft Bill in toto.

SHRI BAPUSAHEB PARULEKAR : 
Should tak« it for granted that 
they agree to this Bill in toto if they 
do not send any comments ?

MR. CHAIRMAN: If they have not 
*©nt any memorandum we can pre
sume that they have supported the 
Bill in toto, But even then since 
they have come here, they will give 
their oral comments.

SHRI FAZAL AHMHD . In this 
direction we have prepared a short 
note for our own consumption* I will 
Just refer to it and then come to the 
varioug amendments suggested. I will 
Just read it out a* follows, as it will 
be easier.

There have been pressing demands 
inside and outside Parliament for 
the amendment of the law relating to 
rape so that it becomes more difficult 
for the| offender to escape conviction 
and severe penalties are imposed on 
those convicted.

The Criminal Law (Amendment) 
Bill ftnaket punishment for offences 
more deterrent, but the reason  ̂ for a 
large number of acquittals will remain 
even after these amendments are ad
opted by Parliament. 'Hie delays in 
trials of such cases have to be avoid
ed Government may be recommend
ed to press the Parliamentary Com~ 
mittee to keep this factor in view.

Secondly, even if we make these 
amendments, unfortunately in many 
of the States, the delays start from 
the root and the whole process will 
become tatructuous. The Parliamen
tary Committee may consider to have 
some course or five the directives 
stating that these cases should be \ 
up expeditiously and on priori*?.
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The Government prosecutors before 

the Session® Court these days arc not 
of sufficiently good standard. Parlia
ment may authorise appointment oft 
Additional P. ps. and P-'P*- and Dis
trict M agistrates. So far as the dif
ferent amendments are concerned, the 
special prosecutors for trial of these 
cases should be there. They should 
not take it as a routine matter.

Then, our comments on the various 
amendments suggested are • —

Under Section 376(2), a police 
officer who commits rape in the local 
are* to which he is appointee or in 
any police station whether or not 
situated in such area shall be punish
ed with a rigorous imprisonment for 
a term and shall also be liable to fine. 
Ifce police department cannot object 
awarding the severe punishment. But 
our common experience these days J® 
that some women take revenge and 
false cases are launched against the . 
police officer and other public ser
vants Government will naturally be 
keen to protect its employees against
these frivolous prosecution. It is, 
therefore, necessary and desirable that 
before cognizance against police offi
cers is taken prior sanction for their 
prosecution should be obtained from 
the appointing authority just on the 
lines of Prevention of Corruption 
Act. At present with a litigant mind 
all undesirable persons will f©fcd fat 
Grudge by bringing false cases of rape/ 
molestation etc. by saying that in the 
course of house search/arrests or de
tention in police custody a woman was 
raped. Unfortunately the chances are 
not lacking w*nere false allegations of 
rape have been brought against pol ce 
officers at the instance of or through 
a woman of easy virtue. The Commit
tee would like to insist that the ap
pointing authority should satisfy him
self that the police officers and other 
public servants are not being made a 
scape goat because of group rivalry/ 
political factionalism/caste prejudices. 
As a matter of fact, Ministers and 
Cither public men holding high office 
*sv public servants are also being at 
times charged wHh immoral offences 
at the Hands of dissidents and politi

cal enemies with a view to indulge a 
character assassination.

Under Section 228A, printing or pub
lication of any matter which may make 
known the identity of a victim of rape 
has been made an offence punishable 
with imprisonment for two years. It 
should be made clear that if in the 
course of investigation the police cir
culates or publishes details of the vic
tim with a view to recover the victim 
or for any other legitimate object such 
an act shall not be covered under Sec
tion 228A. Quite often we get an un
known body of a woman who has been 
raped or an unknown woman who is 
not yet dead and we circulate her phy
sical marks and other particulars to 
know her identification and this is in 
furtherance of the process of investi
gation. For knowing the identification 
of such a raped woman or a kidnapped 
woman it may be necessary to five her 
physical marks and her peculiarities 
etc. to the press or other agencies. For 
recovering such a woman, it may be 
necessary to give wide publicity throu- * 
gh wfreless, publication in Police Gaze
tte or through broadcast. That 'is why 
this exception must be made against 
the investigative agencies for the pur
pose of furtherance of the investiga
tion.

It is not clear to me whether Su
perintendents of Girls Hostels and Nu
rses quarters etc. are included under 
the amendments because it has been 
heard time and again that girl inmates 
of such institutions are supplied to 
outsiders for satisfying their carnal 
desires. Such an act should be made 
an offence and included in this Sec-M 
tion. This is not expressed in that.

Section 370A makes punishable the 
act of a public servant who takes un
due advantage of his position with a 
woman in his custody and has sexual 
intercourse with her. In this Section 
also, prosecution should be launched 
only after obtaining prior sanction a* 
the appointing authority because per
sons with criminal mind who are dis
satisfied with Police action may bring 
false accusation of rape against police 
officers wphout sanctioning prosecu
tion. These are the few points tha| I
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would like to submit on behalf of the 
Pottct.

* SHRI P. P. NAYAR: I may be per
mitted to add two points. The proposed 
Sections 376, 376A and 376B mention 
the liability of the Superintendent or 
the Manager of the institution who 
keeps custody of women and girls. But 
they do not mention the liability of 
others. It may be seen that Section 
376C rightly mentions the liability of 
the other staff. It may happen :hat in 
some institution, the Superintendent or 
the Manager may not be involved. He 
is not required to be present 24 hours 
and other staff might be doing these 
acts. So these three draft Sections 376, 
376A and 376B should be so amende i 
that other staff in addition to the Sup* 
erintendent or the Manager should also 
be made criminally liable in case the 
offence of rape is committed.

Vv l would like to add one more point
Tib continuation of the submissions of 

the Inspector General of Police. He has 
rightly observed that we must be care
ful against the increasing tendency of 
false allegations, specially against peo
ple who are reputed in society. If there 
is an allegation of rape, draft Section 
228A takes care of the reputation and 
prestige. The name of A would not be 
published in case he happens to be n 
reputed person of the society. There is 
also a tendency of the press end also 
public to exaggrate it and print the 
name of A and thus cause incalculable 
harm to the reputation of the peroon.

4 They should be protected in the light 
of this tendency of false accusations.

MR. CHAIRMAN: What do you say 
about Section 111 of the Evidence Act?

SHRI P. P. NAYAR: Our Legal Ad
viser v*ll answer this question.

We would suggest that the term 
“shall presume*’ may be converted as 
‘*may presume" so that the accused 
would have a chance to present his 
csm before the Court from Which the 
<£eurt can infer whatever they deem 
ptr>per. If them is "shall presume” , the 
cir irt would not have any option.

SHRl A. P. SINHA: As regards Sec
tion 111 A of the propoped amendment* 
it should have been 1HA

MR. CHAIRMAN: What are your re
asons?

SHRI A. P. SINHA: Section i ll  Aha* 
been published because it happens to 
be of Evidence Act.

MR. CHAIRMAN: You say that Sec
tion 114 is there. Thereforet it should 
be near about that.

SHRI A. P. SINHA: It is a question 
of presumption. The language is not 
that The burden of proof shall be on 
the accused.

As regards “shall* or “may", I do 
not And much forte because presump
tion is also rebuttable.

MR. CHAIRMAN: Don't you feel any 
distinction between “shall" and “may"?

SHRI A. P. SINHA: In view of the 
special nature of the amendment, the 
purpose will be more served, if the 
words “shall presume*' are there.

MR. CHAIRMAN: What about other 
provisions?

SHRI A. P. SINHA: I support i*U the 
other provisions.

SHRl P. P. NAYAR: I would Ltf^to 
mention that the present day society 
is faced with two*fold problem*, in
creasing attack on women and molesta
tion. Women are nowadays coming into 
the open. They are no longer drudge* 
in the kitchen. But, in this process, we 
have to protect the women from moles
tation, rape etc. On the other hand, 
however, it seems to me that in tins 
modern society the functionaries wbe 
have to function under difficult cir
cumstances should also require pro
tection against malicious prosecution* 
We had an example here about <t coi*» 
pie of years Mo where a woman of 
easy virtue was instigated by *ome 
people to file a case against the Chief 
Judicial Magistrate and it became veep
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difficult for such a person to defend 
himself because defending or not de
fending the general newspapers did un
told damage. I am sure this hon’ble 
Committee is interested in striking a 
balance to see that this law while being 
strengthened to protect the women
does not become an instrument of 
blackmailing. That balance has to be 
struck.

Firstly, certain amendments have 
been proposed in the definition of
rape. First part is the same as it was 
previously. In second part earlier it 
was the word ‘without <her consent*. 
Now the words ‘free and voluntary’ 
have been added to read “without her 
free and voluntary consent” . In 
the absence of notes on clauses
circulated to us I am unable to 
appreciate the reasons for adding
these two words *free and voluntary* 
because throughout the judicial prono
uncement# todate as far as I under
stand consent meins free and volun
tary consent and not otherwise. This 
aspect I would like the Committee to 
deliberate upon because my feeling is 
these words which are being added are 
redundant. It would create complica
tions in hundreds of other laws where 
simply word consent has been used.

As regards parts third and fourth 
there is not any change. It is the fifth 
part of the definition which is worrying 
me and I would like to be enlightened 
as to what is the kind of mis-concep- 
tic*. What is the mis-conception part 
or misconception of facts which i* 
contemplated to be covered by thii 
fifth part.

ME. CHAIRMAN: You please refer 
to Section 90 of the IPC.

SHRI P. P. NAYAR: Yes, Sir, I 
have gone through it. It is very correct. 
What I am trying to say here is that it 
is in relation to consent that certain 
misconception of fact can occur. For 
example, you want my consent to sell 
my property. I have no idkto that this 
is my property at all but somebody 
tells me: No. No. This is your proper
ty and thus I signed a document giv
ing consent thinking it to be mine

which consent I have given under a 
misconception. That is the idea which 
is covered in Section 90. What I am 
trying to cover here is this definition 
with reference to vague. Consent giv
en under misconception of facts will 
still be vague read even with Section 
90. So, I am not able to understand 
what is the intended objective to be 
covered. What are the areas which are 
left out in the other definition wnich 
are sought to be covered here? I may 
change my view if I am told what ex
actly is sought to be covered. Let me 
once again say that I am only trying 
to say mis-conception of fads with 
regard to consent is one thing...

SHRl P. P- NAYAR: If misconcep
tion of fact qualifies consent here 
which, to my understanding it does 
not, then this is a redundant clause 
because this is covered under Section
19.

The sixth sub-clause which has been*,' 
introduced seems to be perfectly all 
right and there is no comment. Then 
there is the seventh sub-clause, ‘with 
or without consent when she is under
16 years of age'. This seems to be all 
right. This was in existence before. •

MR. CHAIRMAN: Here, as tar as
the age is concerned, there are others 
who want to raise it from 16 to 18 
on the same lines as the Marriage Act 
provides. What is your view on that? 
Would you like to retain the age as
16 or raise it to 18?

A
SHRI P. P. NAYAR: Law is one

thing. Human physiology is another 
thing. At that age young people want 
to experiment out of curiosity. It is 
better to retain the age as 16 rather 
than increasing it to 18 which will 
create more problems of law and order 
at this stage because if in the process 
of this Act they are diecovered by 
parents or somebody, they always 
throw the blame on them saying that 
the consent was not there. So, in this 
area we should retain the age rt 16 
and not create problem# of law v&L 
order. ‘
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MH. CHAIRMAN: What are the pro

blems that are created if age it raiicU 
to 18.

. SHRI R. K. MHALGI: Specially with 
^ reference to law and order.

SHRI p . p . NAYAR: What I am say
ing is, this is about the age where 
young people move about. If any of 
them are caught in blatant violation by 
parents or any one, many times it is 
said that the girl is forced. This will 
bring more and more cases of accusa
tions to the courts, and it should be 
avoided. This is a delicate subject. I 
do not want to be very very specific. 
But this is a very delicate area. That 
is why the age of 16 is rightly cover
ed.

The point I was coming to was about 
15 years of age for the wife. I have 
not been able to understand the lagic. 

k Of course, I am told that possibly 
‘ under the Hindu Marriage Act, 15 
l^ear^ was mentioned, but under the 
Child Marriage Act you have already 
provided the age of 18 years. So, the 
earlier intention was slightly different. 
I would say that in regard to this we 
ahould not fix any age or if we have 
to have an age it should not be less 
than. Otherwise the legislature itself 
Is legitimising an illegal marriage.

SHRI AMARPROSAD CHAKRA
BORTY: You have not completed the 
sentence after ‘not less than'.

SHRI P. P. NAYAR: Not less than 
18 years. Because by- putting it as 15 

 ̂ years you are legitimising an illegal 
nterriage under tne Child Marriage 
Act. So, either you don’t put the age 
or fix the age as 18. I can understand 
the difficulties in this area, but you 
have to fix an age. But don't legiti
mise what has been made illegal under 
the Child Marriage Act. These two 
contradictions in my view should not 
go in.

' MR. CHAIRMAN: In this connection 
customary laws are prevalent in rome 
parts of the country so far as marri
ages are concerned. Even marriages 
of girls below 15 do take place and 
those marriages are performed record
ing to customary laws and they are

not declared void. In that caie when 
you say that the provision will legiti
mise the illegal marriage under the 

Child Marriages Act your argument 
will not sustain. In our society many 
marriages in early ages do take ulace 
and before 15, even children are bom 
to a girl and they never called illegi
timate.

Then what is the harm in retaining 
the age of 15 years?. Because in our 
society there may not be many cases 
filed against a husband and if such 
cases are filed, there may not be any 
chance of reconciliation thereafter, in 
your experience, have you got any 
cases of this type in your State?

SHRI P P. NAYAR: I would like to 
put it this way. There would be hard
ly any cases of this nature unless the 
parties to the dispute quarrel.

MR. CHAIRMAN: No cases or some 
cases?

SHRI P. P. NAYAR: I have not
frankly gone into this question of how 
many cases are there.

SHRI FAZAL AHMED: No such
cases have come up in my experience 
of 22 years in the Police.

SHRI P. P, NAYAR: You have men
tioned the marriage under customary 
law. As far as 1 understand, even ia 
regard to the customary marriage sys
tems of various societies etc. the Child 
Marriages Restraint Act applies. It 
does not exclude them. Everywhere 
across the board that applies without 
any distinction of religion, race, caste 
or community. The point you have 
mentioned is about children. Here the 
question is relationship between hus
band and wife if the marriage takes 
place and husband and wife live to
gether. In this country puberty is 
very early, say at the age of 12. Add 
if a marriage is taking place early, do 
you expect that the sexual intercourse 
will not take place before that age. 
whether you put it as 15, or 16 or 17 
or 16?
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MR. CHAIRMAN: Thift is why I ask 

' you as to what is your experience, 
whether there are any such marriages 
like this in Bihar.

SHRl P. P. NAYAR: There axe mar
riages because this is a social pheno
menon. If you put the age subsequent
ly, and you are making it cognisaole 
offence and all that, every family will 
have trouble and the policemen will 
have to come into the picture. If the 
policemen will have to enter into that, 
you are opening the flood gates of pro
secution. That is why, I personally 
urge you to remove age. But, if you 
have to keep it, put it at 18 years, ille
gitimate or legitimate.

In case you insist on a keeping the 
age, the prosecution or initiation of 
action must be safe-guarded. It should 
not be left to the lowest Thana Officer 
or some functionary. At the puberty 
age of 12, 15 or 18, it does not matter. 
If sexual intercourse takes place at 
this age, it does not matter. But the 
Thana Officer flies cases, so, all these 
chaps will be hauled up in court which, 
1 am sure, is not the intention of any 
law-making body. But it is coming 
out like this and I am a little appre
hensive that this should not be the 
attitude. My suggestion is to remove 
the age and keep this offence out of 
rape.

MR. CHAIRMAN: Are you in favour 
of deletion or modification?,

SHRI P. P. NAYAR: My first sugges
tion is that you may delete the words 
“under fifteen years of age”. But if 
you are under compulsion that there 
must be age, then 1 am only urging 
that you must be consistent. But my 
strong suggestion would be not to 
make this an offence and make inroads 
on every Police Officer.

As regards Sections 376 (1) and 370 
(2), I would only like to mention that 
while introducing the minimum punish
ment and the maximum punishment, 
you have also added a proviso for the 
court having an opportunity to reduce 
t&e punishment. But I would appeal 
that some thought should be tfven to

juvenile delinquency. If we are to 
keep them seven years in jail, probab
ly at the end of seven years, they 
would come out as confirmed crimi
nals. Of course, each case will be judg
ed according to circumstances but, 
some thought should be given to the 
utilisation of the Provincial Services 
also. This is the aspect which has te 
be built into this proviso. If you do not 
incorporate in it certain provisions re
lating to juvenile Sfllflquency, it will 
amount to making them confirmed cri
minals.

MR. CHAIRMAN: As regards the
punishment under the Children’s Act, 
there is a provision to bring them to 
court in case accused is below 16 years 
of age.

SHRl P. P- NAYAR: That applies
where the punishment for the offence 
is neither life imprisonment nor death 
sentence. Here you are providing life 
imprisonment. 1

MR. CHAIRMAN: In that case, tfoat 
age protection is there. After 16 vears 
of age, he is not a child. There is an 
apprehension in a section of the so
ciety that the offences are being tried 
by Magistrates also but, in many cases," 
acquittals are given and in some cases, 
punishment is not given. Therefore, 
there is no stringent action taken so 
far as the courts are concerned. There
fore, why should not this offence be 
made very stringent and heavy punish
ment imposed iii order to create in 
the minds of accused an apprehension 
of severe punishment? v

SHRI P. P. NAYAR: It is not the
quantum of punishment which is a de
terrent. What is a deterrent is the 
certainty of punishment and In our 
judicial system today, in our criminal 
judicial administration, we lack the 
certainty of expedition. There *houM 
be certainty of punishment. You may 
enhance it to death sentence but if there 
is no certainty of trial for seven years 
or ten years and by that time, most ot 
the witnesses are dead, no amount of 
punishment is going to achieve any
thing.
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MR. CHAIRMAN: In that case how 

do you assume certainty of punish
ment? What are your concrete pro

- posals?

SHRI P. P. NAYAtt: Certainty of 
punishment can be assured by expedi
tious investigation and more than that 
promptness of courts. Formerly every 
Sessions case was to be finished in 
three months whereas today a Sessions 
case does not get completed before five 
years ip Bihar and so, I think, will be 
the case in other States. Earlier there 
used to be camp courts in villages 
whereas today no judicial officer wants 
to stir out of his room.

MR. CHAIRMAN: We have received! 
complaints that the investigation is 
also of not good Quality.

SHRI P. P. NAYAR: Investigation of 
police is to be judged by the percent
age of convictions. Even in Britain the 

? percentage of conviction is fairly low 
but what deters crime there is the 
quickness with which the decision
takes place.

SHRI R. K. MHALGI > In Maharash
tra the Sessions cases regarding mur
der and dacoity are pending for not 
more than two years maximum.

SHRI P. P. NAYAR: So, it is a ques
tion of degree. I said the case when 
committed before the Sessions court 
should be completed in three months

Then what is worrying me is scpa- 
Trating the authorities, whether jail or 

hospital authorities, and identifying 
them for special treatment in the mat
ter of punishment. I have a feeling 
that the drafting needs a little care. 
Firstly, far too many classifications 
have been made but how do you dis
tinguish. I give you an example. Cases 
have been known where step-fathei 
has raped his step-daug*iter. You have 

- made distinction for the simple reasons 
that these women are under their pro
tective custody or protection. How is 
it Afferent from the case of the type 
I quoting. Why are you leaving 
those cat cn from severe treatment and

only dealing with public servant. I 
do agree that public servants—which
ever category—must be above board 
and must have highest integrity but i f  
you are categorising then you must 
categorise the totality of those Who 
have protective custody of women and 
if they are involved in such rape casfts 
and not make a situation where it is 
only certain people are inaluded and 
others are left out. Constitutionally I 
do not know how it will stand. That 
would be, of course, seen if a challenge 
is made in the court. But the rationale 
which you take must be consistent. I 
am not sure whether the rationale it* 
self is very constitutional and my col
leagues have expressed their apprehen
sion and I think there is a lot to bt 
said. Today, with the separation of 
judiciary, there have been instances, 
where even a District Magistrate has 
arrested a person to enforce law and 
order. A complaint can be filed 
straightaway in court that a watch has 
been stolen or gome money has been 
stolen. The courts have taken the view 
that no sanction of Government is re
quired under Section 197 because tak
ing away a watch or money is no dis
charge of duty! All that I have to do 
ia to put three witnesses who will say 
“before my eyes, the money or the 
watch was taken away”, So, Prime 
fade imitn^iately a case is made cut 
The compiaint is complete.

Cognizance is taken. Now you stand 
the trial. I hope that here in such 
cases, you would like to provide a Sec
tion. Cases are not unknown. Cases 
are also not unknown of people, who 
have in high authority, misused their 
position and their influence. I would 
urge upon you to give a balance both 
ways. If you want a separate treat
ment for this category, then, you must 
provide an inbuilt measure, a similar 
provision as in the Prevention nl Cor
ruption Act, for prior approval. But 1 
can quite see the difficulty in this case 
when rape allegations have been made. 
You are only distinguishing for the 
purpose of punishment, to enhance 
punishment, and not otherwise. But 
the very fact of enhanced punishment 
will create some problems.
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Then after thig you have got the 

cases of seductions. Firstly, seduction 
has not been defined anywhere in legal 
terminology. Probably you are going 
to bank upon the ordinary dictionary 
meaning which leads to a jungle of 
Interpretations of the word. I would 
urge that the word “seduction” must 
be clearly defined in legal terminology 
and these provisos of A, B and C etc. 
of Section 376 must also come within 
the purview of the same treatment of 
prior sanction when such a case is 
being delt with. My colleagues have 
mentioned certain omissions about staff 
etc. 1 do not like to deal with them.

I refer lastly to “presumption” . 1 
would suggest that “shall” should be 
removed and converted into “may’' 
for the simple reason that the 
Evidence Act Section 4 defines the 
words “may presume” and “shall 
presume". There is a discretion to 
the court. I think that we must re
tain the word “may” .

SHRI R. K. MHALGI: Has the Law 
Secretary given his opinion in his 
own personal capacity Or is it the 
opinion of the Government?

SHRI FAZAL AHMED: It is his
personal opinion.

MR. CHAIRMAN: It ca^, be taken 
as his personal opinion.

SHRI A. P. SINHA: As regard
giving publicity, while the women is 
protected, people in position3 also 
would require protection against dis
repute. etc. Therefore, whether publi
city  in both cases 9hould be prdhibited 
or not, it is up to you to see. But 
this is something which our news
papers have been flashing all over the 
country.

SHRI It S. SPARROW: I am going 
through the newspapers very careful
ly and I find publicity is being given 
to such cases.

SHRI A. P. SINHA: You are pro
hibiting publication of the names of 
the victims. But innocent accused also 
could be there, particularly those in 
position, who are being harassed.

They get the glare of publicity and 
newspaper headlines. So, th ey  should 
be also given protection. It is for you 
to decide. But in this matter, if it is 
stated in the Act that a person in 
authority or in custody of a woman 
commits rape, higher punishment 
would be given that one Clause would 
be more than enough than the series 
of Clauses* that you are making.

MR. CHAIRMAN; According to my 
understanding, there is a variation in 
degree so far as these issue8 are con
cerned. For persons in authority, we 
have made statutory provision and 
some persons have a natural right of 
protection and custody, there the de
gree is less. But the provisions ire 
misused. .

SHRI P P. NAYAR: You are try- ~ 
ing to made a distinction between a 
group which is statutorily put 
under custody and another which 
is naturally put under custody. There 
is very correctly made, but why 
I am saying so is that by making a 
distinction so specific in nature in 
which you have made that distinction 
‘there would be a larger attraction of 
maliciously bringing cases aganist 
this. But if you want to put your de
finition in the form in which I am, it 
would have a tedling effect because 
the moment the words "Superintend /  
dent of Jail’ or ‘a public servant’ are 
used in the form in which it is men
tioned supposing some women want 
an interview with me and suppose I 
refuse to do whatever she wants me 
to do, she can pick up a row and say 
that she has been molested and I will 
immediately come under some of 
these clauses. And this would make 
the position of public servants rather 
difficult and *;he fact that this is be
ing made a sort of political victimi
sation is also not unknown. So, I 
would like to urge a little caution en 
this. It is a very difficult subject.
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SHRl R. K. MHALGI: Net difficult 

but complex.

SHRI P. P. NAYAR: Yes, it is as 
 ̂ complex as human relations.

MR. CHAIRMAN: Can you supply 
the figures about the total number of 
rape cases that have been reported 
and out of which how many cases 
have been tried and out of them how 
many of the cases ar* there where 
persons in authority are involved?

SHRI FAZAL AHMED: It may
take some time to give fihe details so 
far as persons in authority are con
cerned. }

SHRI P. P. NAYAR: We will send 
yon the figures within a week.

SHRI AMARPROSAD CHAKRA- 
BORTY: The I.G. has stated that the 
number of cases are delayed in trial 
and the (procedure under the Crimi
nal Procedure Code is such that cases 

K v  are delayed. Unless we can have an 
idea as to how many cases have been 
pending for the last three years or 
five years and in how many cases 
there is delay because of procedural 
reasons, we cannot proceed further.

SHRI FAZAL AHMED: We* will 
give you those figures, but as you see, 
cases of three years old are still un
der trial.

SHRI AMARPROSAD CHAKRA- 
BORTY; You have mentioned about* 
Sanction*. Will you kindly look at 
Section 197 of the Cr. P.C.?

y  SHRI FAZAL AHMED: As Mr.
Nayar has stated, suppose he is set
ting out for discharge of duties to a 
village. He goes for some official work 
to that village and suppose he does 
not perform that work. Of course the 
act of rape or no rape is no»t in dis
charge of his duties. But tfiig will be 
connected with the discharge of his 
duties. He goes there not as an 
ordinary individual but as Chief 
Secretary of the Government of 
Bihar Of course, if a police officer

3mmits rape *t is not in discharge 
his duties. But probably such com

plaints have become more frequent 
and they are false complaints. So, 
what I have submitted is that we 
want a little safeguard for those who 
do not commit this offence. I do con
cede tthat some of us unfortunately 
may have been responsible for such 
offences, but most of them will suffer 
as we do not have the sanction.

SHRI AMARPROSAD CHAKRA- 
BORTY: If you say that it is in dis
charge of public duty.. .

MR. CHAIRMAN: What he means 
is that there should be some distinc
tion between their duty and their act.

SHRI P. P. NAYAR: The point is 
that it is not whalt we wish it to be. 
In fact, Section 197 has always been 
there in the past, butt the court inter
pretations have come to such a level 
that I give you the example of a 
District Magistrate Or S.P. having 
been proceeded against by the court 
saying that in the manner in which 
he proceeded it is not a part of his 
duty. And this is what I quoted as *n 
actual case, not something as an 
illustration.

SHRI AMARPROSAD CHAKRA- 
BORTY: Regarding publication, do 
you think that there should not be any ' 
publication as given under Section 
228A?

SHRI FAZAL AHMED: Regarding 
this amendment that was suggested £ 
am definitely in favour of some safe
guard to protect the honour of (the 
lady and there should be protection 
of the people in position also. What 
I have said is ithat quite often for 
purposes of investigations, for further
ance of investigation where identity

* is not established, we will need the 
publication for information about the 
whereabouts of the lady. For exam
ple. we have recovered a woman in 
precarious condition and she gives 
details about her name and home and 
then she dies. We have to piAUsh
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these details and it will involve the 
name of tfie family and name of the 
girl.

SHRI AMARPROSAD CHAKRA
BORTY: May I take it that if you 
want publication—there must be 
some safeguard—so that anybody 
might not be falsely implicated?

SHRI FAZAL AHMED: Yes, Sir, 
when it is in the interest of further- 

'ance of investigation.

SHRI AMARPROSAD CHAKRA
BORTY: You have made comments 
on Section 375 Explanation 2 which 
says: *

“A woman living separably from 
her husband under a decree of 
judicial separation shall be deemed 
not to be his wife for the purposes 
of this Section.*

We know judicial separation is not 
the end of the matter because after 
two years she hag to bring a case for 
divorce In the circumstances you 
see Ithat it comes under the mischief 
of rape.

SHRI P. P. NAYAR: I accept this 
Clause as rightly included the reason 
being that if the husband and wife 
living in judicial separation cohabit 
without consent, it should come with
in this, but if they cohabit with con
sent then no clause will apply con
senting persons can cohabit and it is 
not considered to be rape. Even that 
is not rape. And it says that for the 
purpose she will not be considered as 
wife. If she is not a wife, you can 
have a sexual intercourse with a girl 
evejn now. All that I am saying is 
that a woman is at par wilth refer
ence to her separated husband in the 
matter of sexual intercourse. If they 
make up among themselves and start 
living together, k  is not rape and even 
if they are not living together, but 
have had sexual intercourse that is 
not also rape. It U not illegal.

SHRI AMARPROSAD CHAKRA
BORTY: I am talking about ithe legal
ity of the act.

SHRI P. P. NAYAR: It is not ille
gal.

SHRI AMARPROSAD CHAKRA
BORTY: Article 14 is based on equal
ity of all under the law. Then, if in 
this Bill we have made one category 
of custodians as special and another 
category as general, do you 'think or 
do you not think that by creating a 
separate class, the real purpose of the 
Bill will be defeated?

SHRI P. P. NAYAR: I would say 
that presumption should apply in 
every case.

SHRI AMARPROSAD CHAKRA
BORTY: I am not entering into 'that. 
My point is whether it will be dealt 
with by classification or it will be 
dealt with by article 14. r'

SHRI P. P. NAYAR: Custodial
classification can be justified under the 
Constitution. For example, what 
happens to a customs officer or in
come-tax officer when he goes and 
makes a search? If he commits rape 
or molestation, he may not be puni
shed. So, regarding this classifica
tion as it stands at present I have 
my doubts as to whether it will stand 
the test of the scrutiny and that is 
where I have said thalt it would be 
better to consider a custodial classi
fication. You can make out as to who* ' 
is in custodial charge.

SHRI AMARPROSAD CHAKRA
BORTY: After all we are human 
beings. The entire inquiry and in
vestigation will be in favour of offi
cers. By this classification, will we 
ndi get the general tendency of the 
officials concerned to get the case in 
their favour?

MR. CHAIRMAN: Whatever you 
want to say should stand the JudicifJL 
test.
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SHBI P. P. NAYAR: You have the 

idea that because police officers have 
been made a special class here, they 
will be de&Dv with properly. In the 
entire I.P.C. public servants are a 
class by themselves. Where a police 
officer commits a murder, the same 
police investigates that crime, the 
same police, as in the past, charge- 
sheet him. This is the only instru
ment; at present under the law which 
is charged with the responsibility of 
investigation. If the District Police 
flails, we have the CU> and if it fails 
'we have the CBI to investigate. In a 
general way to say (that we have to 
6uspect that they will act like this or 
not act like this is not correct.

SHRI AMARPROSAD CHAKRA
BORTY: I mean the normal human 
conduct.

SHRI P. P. NAYAR; The normal 
human conduct depends upon an indi- 

~ vidual also and not* the entire class 
by itself. Even among the police 
force you would find officers who are 
absolutely above board.

SHRI FAZAL AHMAD: It will be 
unsafe to generalise this for all police
men. My point is, whether you want 
to change the law for one class in one 
way and for another class in another 
way.

SHRI AMARPROSAD CHAKRA
BORTY: The last thing is tthat it is 
said, “Seventhly—with or without her 

p'consent, when she is under sixteen 
years of age.” You have given a hint 
that it will not be 18 years. But the 
Chairman ptf. the question whether 
it can be put as 18 years. On ex
perience you know that the age varies. 
What is your objection in raising the 
age to 18 instead of 15 to 16?

SHRI P. P. NAYAR: If you go into 
the history of this clause, earlier it 
was co-related to the age of puberty. 
Later it has been raised and raised 
to conform to the Child Marriages 
Act and if the same logic has to be

followed, I have no objection in rais
ing the age to 18, but these are clau
ses regarding which I have a feeling 
that it Aould have been better left 
at ‘the age o f . puberty’ rather than 
putting any other age.

SHRI AMARPROSAD CHAKRA
BORTY: My last point is, that you 
have hinted that there will be black
mailing and some false accusations. 
So, under the Act there should be a 
provision for punishxhent for false « o  
cusations. My point is: Do you feel 
•that some (proviso should be made 
under Section 111A if there is any 
false allegation made?

SHRI P. P. NAYAR: That would 
not be* necessary and even the ex
perience of Section 182 and Section 
211 has shown us that it is very very 
rare that the courts are not inclined 
to pursue this matter. Apart from 
prosecution, courts are very chary of 
pursuing under Section 182 and 211 
for various historical reasons. There
fore, Sections 182 and 211 are no pro
tection against a damage done.

SHBI AMARPROSAD CHAKRA
BORTY: Do you feel that any pro
vision should be made here?

SHRI P. P. NAYAR: I have sugg
ested that there is a separate .classi
fication for this, on the same lines of 
Prevention of Corruption Act, the 
case should not be allowed to pro
ceed without sanction.

SHRI R. K. MHALGI: You said
about the delays in court trials. To 
what extent is its true?

SHRI FAZAL AHAMAD: I am 
speaking primarily about my State.

SHRI R. K. MHALGI: Delays are 
also due to the attitude of Police in 
court

SHBI FAZAL AHAMAD; I entirely 
agree with you. I agree with all as
pects of Police delays.
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SHRI R. K. MHALGI: Would you 

enlighten the Committee how many 
under-trials in the case of rape are 
there in the State of Bihar today?

SHRI FAZAL AMAMAD: I will 
collect and send the information to 
you.

SHRI R. K. MHALGI: Do you sug
gest any improvement in the Bill?

SHRI FAZAL AHMAD: That is a 
general question which is being ex a* 
mined at the Government of India 
level and at the other States level also 
for the amendment in the Cr. P.C. 
The amendment that came into force 
from 1-4-78 in the Cr. P.C. has creat
ed many difficultits for the establish
ment of law and order and for the 
prosecution so much so that one of 
the Supreme Court Judges, in one of 
his judements, has said that the new 
Cr. P.C. is a paradise for criminals. 
When you create a paradise for cri
minals, it will naturally affect the 
good people of this country. It has 
been very much liberalised, the bail 
and other provisions and separation of 
executive and judiciary. And we are 
not yet mature as a people It has 
become a rule, not an exception, and 
the tendency has developed towards 
dacoity and murder. Almost 60 to 70 
per cent of these cases were still to 
put on test. Then, there is the pro
viso of the anticipatory bail. Even
hardened, criminals, on whom we have 
submitted charge-sheet in murder and 
dacoity cases, are released. A parti
cular mtin who committed 24 murder 
and dacoity cases, never remained in 
jail for one day till we arrested 
him under Crime Control and the 
National Security Act. Bail is a mat
ter of rightl

SHRI R  K. MHALGI: To have lady 
Police Officers in the court helps in 
effective implementation of the Act 
especially with reference to the rape 
cases.

SHRI FAZAL AHMAD: We are
having.

SHRI R. K, MHALGI: What is the 
number of women police officers and

the women police constables in the 
State?

SHRI FAZAL AHAMAD: We have 
created a women’s cell which i* in
charge of a lady SP for offences ag
ainst women, dowry offences and 
others.

SHRI P. P. NAYAR: Only now, la
dies are coming into the open. There 
is reservation of posts for women in. 
our services.

SHRI R. K. MHALGI: What is the 
number of women police officers?

SHRI FAZAL AHAMAD: There is 
one Superintendent of Police, I.P.S. 
one Inspector in CID Wing and then 
there are lady constables. One lady 
constable is about to join. She is un
der training.

SHRI R. K. MHALGI: You said
that there is increasing tendency of 
allegations, political victimisation etc. ' 
I do not want any names of the per
sonalities of the incidents but while 
making such an observation, you must 
have got certain Instances in your 
mind,

SHRI P. P. NAYAR: I certainly
have certain spcific instances in 
mind. Apart from that, I gave you 
one instance in a general way with
out mentioning the identity. Besides 
this, there are parliamentary debates 
in the last few Sessions in which some 
instances can be found. I do not 
know whether the whole issue has not ^  
been politicalised and I believe in 
Delhi also there are call girl rackets 
which are sometimes very dangerous.
I have a specific instance there also. 
Long back it came to our notice 
where almost a similar blackmailing 
was done. But ttiis officers, I must 
say, is very courageous. Some wo
man wanted him to give a lift in his 
car. He agreed and dropped her at 
the destination. She accused him of 
cemmitting rape and threatened to 
prosecute him. But he said that be - 
would take her to the Police Station 
Thereupon, she ran away- ,
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SHRI ft. K. MHALGI: So, do yon 

suggest enlarging the scope of the de- 
linition of “public servant”?

SHRI P. P. NAYAR: It is at present 
wide enough. From Minister down 
Jo MLAs, MPs and last chowkidars 
in the village, all are included.

SHRI R. K. MHALGI: Is it that the 
-correct definition?

SHRI P. P. NAYAR: Ministers are 
definitely public servants.

SHRI R  K. MHALGI: You want to 
.keep 11 IA as it is with ‘shall’. Sup
posing it is retained, do you suggest 
.any punishment lor §uch a lady in 
.case of black-mailing?

SHRI A. P. SINHA: Prior sanction is 
at the time of start of trial. It does 
not prevent you from starting the in
vestigation.

SHRI R. S. SPARROW: You have 
.said about the delay in toalisation of 
rape eases and involvement of difficul
ties. Where during the pendency of 
the case in the court, the witnesses 
die. There is delay in the investiga
tion of the case. So, we have to con
sider and put our heads together to 
come to certain sound conclusions. 
You have already promised a note on 
this point.

Then you *&id about specific mag
istrate as opposed to the routine mag

istrates. How exactly csn we bring 
about speed because these cases occur 
in respect of poor and illiterate per
sons living in villages where all types 
o f  iacilities are not available. What do 
we do about it. Would you like te 
.have some lady organisers so that 
in each bloc or ward some are nomi
nated to immediately coverage on the 
*cene so that there is no influence, 
'ftfould you like that the case should 
be directly reported to the S. P. or 
some other senior officer nominated 

*b3C the S. P. *o that there is no delay 
and nanky-panky at the lower level.

Would you wish to recommend that 
there should be certain special courts 
and at what level they should handle 
and further some kind of stipulated 
time within six months or one year 
they should finalise. Would you sug
gest as in Army where courts do not 
get up until the cases are decided. 
Your intention is to cut this evil and 
to cut this evil is essential for India 
in particular because we are very keen 
to keep our civilisation and culture 
going and we do not have any kind of 
marring effect on that.

SHRI FAZAL AHMAD: Of course, 
we will be submitting the note about 
the delayed investigation and delayed 
trial. As a few suggestions I want 
to say that in North India this is be
ing examined by Government to se
parate law and order police from in
vestigation police. For the informa
tion of this august body I want to say 
that as an experimental basis we are 
starting the same thing in four towns 
of our State and later on we will 
cover ten towns. Today what hap
pens is that greater part of the time 
of the officers is wasted in the so- 
called law and order problem to the 
detriment of thorough investigation. 
And somehuw or the other a tendency 
has also grown to lay greater stress on 
these law and order problems. So 
we intend to separate the law and or
der police and the investigation po
lice. Secondly, as you very correct
ly indicated earlier when the Cr. PC. 
was not amended, as in the army trial 
the court has to sit and finish the 
case. But under the new Cr. PC. 
which is Intended to expedite matters 
of trial, unfortunately there has to 
be three or four adjournments which 
have Jp b* given during the Sessions 
trial and it very much delays nowa
days SAT compered to earlier Sessions 
trial. Thirdly, though it may be di
fficult everywhere to have special 
courts, yet for purposes of these cas
es the executive or judicial order of 
the High Court can be Issued stating 
that these rape cases should be taken 
up on a priority basis. In this ree~ 
pect we also had a discussion with 
the High Court. According to the
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experience in our State even when 
we submit cfrarge-sheets, the cases are 
lying and we have allowed them to 
die. But we have decided that prio
rity should be indicated by the Sup
erintendent of Police in the Monthly 
Monitoring Cell Committee meeting 
which we hold with the District Jud
ges. So, I would suggest that in 
respect of rape cases, in view of the 
intention illustrated in the amend
ment, we may not term it as special 
court, but an executive directive from 
the High Court that these should be 
taken up expeditiously. Obviously 
more courts and more judicial magis
trates are necessary a Recently at one 
place we had the hearing of the entire 
group of Bihar offlcers and during 
that hearing, the one request that was 
made was: “Before you give us one 
policemen, I would request you to 
give ug more Judges and more Magis
trates so that all the 26,000 Sessions 
trials and about 6 lakhs lower court’ 
trials and about 16.000 criminal cases 
which are pending are disposed of. 
Otherwise the police cannot manage.” 
I would submit a note on that. -

SHRI P. P. NAYAR: Since this lar
ger question of disposal of cases by 
the courts was not a subject matter of 
the Committee, I do not want to ela
borate on it because we are concerned 
with a limited item. But there are 
complex things in the matter of cri
minal justice administration system 
which need to be looked into. It is 
not merely the number of Judges 
which is going to help you because 
you have been appointing Judges 
every year in the High Court, but it 
will not solve the problem. I may say 
that the disposal in the northern 
courtg Per court is very poor com
pared to the courts in the South. This 
is the situation. So intrinsically this 
is a larger question whidi tyas to be 
gone into and I would not like to 
burden the Committee with the vari
ous issues which in the Chief Secre
taries* Conference we have brought 
to the notice of the Central Govern
ment and we are expecting that some 
sort of Committee would be set up 
to go into various questions. As we

ar  ̂ constituted today I do not expect: 
much improvement by just adding the 
bodies.

SHRI R. S. SPARROW: Whatever
you have given will be helpful to the: 
Committee. My point is somewhat 
general I would draw your attention 
to the ‘presumption’ in Section 11 IA. 
As has been brought out practically 
by all the women witnesses whom we 
met all round the country, every one 
of them seems to think that the onusr 
of proof should be put on the head 
of the Accused and as it is, very 
difficult to change the course of law. 
But as an exception, at least it could 
be considered as to what limit can be 
put. There is one facet of the ques* 
tion—onus of proof to be on the accus
ed. I do not want you to worry about 
what is happening in France etc. The 
other facet is, as has been already 
brought out, sometimes the accused is 
acquitted and the case is proved to be 
a false case. What would you do 
about the falsity of the case? At least # 
some action could be taken against 
the so-called victim. On these points 
could you give us your view?

SHRI P. P. NAYAR: I quite see
that ‘presumption’ must be taken and 
while introducing ‘may* instead of 
‘sfaalT I had only one thing in mind 
and that is to avoid a separation 
where a woman of eas^ virtue is set 
to blackmail a person. If the repu
tation of a woman is already on re
cord, than it would be suicidal to 
shift the burden I am also aware that 
in many rape cases the victim’s to- y 
the only oral evidence and the rest, 1 
whether consent was or wa8 not there, 
is basically derived from the circum
stantial evidence and that is why the 
famous Supreme Court case brought 
about so much of controversy. I am 
not going into that question as to 
whether that judgment was right or 
wrong, but courts have always been 
trying to look to the circumstantial 
evidence as corroboration of the oral 
evidence and that is wfiy marks of 
resistence on the body etc. became 
relevant facts. Now we have, as I said, 
accepted this position that it is vedfy
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difficult, it could at best be an oath 
against oath. Whether it is may* or 
‘shall’ the circumstantial evidence 
will still remain relevant for the 
determination of with or without con
sent. You have not yet made thait 
change in this law and I do not And 
any change on account of that having 
been made _ whatever has been the 
drafting and this would be very diffi
cult. It amounts to crossing the fences 
whether you burden this side or that 
side.

The other point I would like ti 
mention is about reputation. I had 
made my submissions earlier. I do 
not thi&k ait this stage it is necessary 
to elaborate because what is neces
sary is that with society becoming 
increasingly promiscuous, we will 
have to be a little cautious in making 
the laws stringent, which are not in 
true with the society.

«ft TPnrT wroT* : trn ’T
'  fT r w  «rrc» qftwifs v  n v?r •

WRr vrtfn # fv wt
reirt w *n,*-p
im v'ff ĵtt* f  ?

SHRI P. P. NAYAK: That i8 a
broader question of quick trial, trial 
procedures and Cr.P.C. I would re
commend a broader Committee t6 be 
set up to go into this question of 
changing the procedures. We func
tioned as Magistrates at a time when 
the judiciary was not separate. Sepa
ration can go up to a point. If you 
separate things to such an extent, you

* will not achieve results Even in the 
most advanced countries, such cases 
are more or less tried by the execu
tive and finished. It is the accumula
tion of this type of cases in courts 
which has hampered the progress of 
more important cases. This is a broa
der question which has to be attended 
very urgently. It is crime investiga
tion. If we separate investigation, 
that will not help at all, till we are 
willing to review In summary trial, 
we are not even required to recoitf 
the evidence. Just a summary of the 
gvidenoe iB taken and the whole case

is finished. Today it ig the plea which 
is taken and that creates problems. 
No summary trial can be held. We 
have to have all these things if we 
really want to do something to im
prove the judicial system

T w m r  «m a r * : w
*Tf?TT jf fv  J«T
irtr fa w *  i t  ar«r
? , m  r *  jt v it  'tfimwz mtw 
tft m r i

tfo  tfo  *T*|T : WTWf 1 7

fcrTjf I

By that time, even the report which 
I had submitted at that time, had 
vanished. So, I was asked to prove 
a report of which there was a pur
ported copy. I told the Public Prose
cutor that after 17 years, I will not 
say that this is the report which I 
gave. I will only say that I submitted 
a report I cannot swear that this, 
is my report in the absence of tha 
original document.

• ftT W W  UlTffTSI : ««&-
f ii1 Vfr f  fv  ** firtfsv if v t f  

fa r  srmrro ^rrf^r Vfrw 
f* *  % fiw  * « v t  jw r in  h ftrarr 
aim  i f  s w t  *t|«T f  fa  
f*rr v i f  ifrr  v r* *  n  «<rrrr f ,  
fW t  «*nr if, f v  3 * v t  q w  
^VTifhr n #  $1«rr 3*vr %« fiw
if m m  f t  ?

f w  v q k  : « r m  qc«i w  
fv  s s v t  *rwr f t  f  i

¥t f f v r o r  % fii*  
to* v ft  nr fv  n ir ft it  a

*fr nm , ht<t a
VT«J* WIT, 3«VT W»T VTJf
T'*T frt*r, (ft

ft  s w r  t  i
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«ft tn m f  n m m :
TOT $ f r  Tf?mTsr ^ fr*  %
fair n ft  fl%, w r?«rrr  ts*T n^ .n ir
* ? "

. «ft w w  : vn £«r ?w f % 
fŵ T i s p r u i t

ytr $ fvflij »r«?r 
% fr«r »r<r vt* w f*  ^  if 
f *  w v r  «3ir * t  r$  t ,
^  fa *  *rd »nrlT»r *t fv  >r<pfKir 
nw*e % fa *  f®  «ftfr *<h-»t>^ ifr*fr 
^rrffir i

•ft tw  v i  m rim  : firr «nqr 
fa'tf «r^Tire «€** v  f*w
TT T | f ?

*ft HWW Wj»W: «rF*?H? %
1*W ift I  I

«fl WTTim : qr<T* fffr|
«r fT r «rf«ifaet ft, %fa?r wft u? 
f l w *  ft  TfT I  ffr ««*•*¥ if ^

vt 51 f w r  w H i

«wsr « f * v : f»r *rWf ^ «»f 
* t  V|T $ f*  *  fTT sffeffW t f t  I 
mtvx f»$srWr*M «tF* vt^t ft  tft 
jft ffftm  ?rr &  jrt Tt% i

< * T m w t  wrtfTw: «rtt n w  
v f* € tn * *  aft wrq % |

w r v 4  | ?

*ft v n  « | * t  : af«! tTV 
% w  *> ft? fsv vt 3sr 
% n «  «rtT ^ m w r  |  f t  s*l «rrr
f^ T  T-TT UT ftTTT n<rr |
tft ?a  i? tft T^viBfr w^tft ft«fr i

4 t tm  t o  urcvm :# ‘l  v  
* »u  nw  'f^-.vflef «w i i t  *

«it. **«tttw Y v t  s v r  tft *i f t n t  
frfae* tfi v^r f t  

f t  * t t f t  i

Mt m u  w | m : tfi f*r *rt»r
«KTf *?*! f«rr ar^KT^r

v f t  | ?

SHRI QAZI SALEEM; You did not 
describe any provision* how to pro
tect the innocent persons who may be 
trapped by bad women. Secondly, 
in the proposed Bill the name of the 
victim is no* to he giveni publicity but 
w« do not prevent publishing the 
name of the accused. Suppose after 
the trial there is acquittal, the damage 
has been done. Is it not advisable 
that before the Anal decision <no name 
of the accused is published? My third 
question is about the married couple. 
Instead of giving specific age if we 
can give the age of puberty will it ba 
not enough? *

SHRl P. P. NAYAR: I will take 
the last question first If you recall 
I preferred omitting the age there lor 
obvious reason  ̂ because due to the 
constitution age of puberty al*> 
changes. That is one factor. The 
second factor is that I would not like 
where marriage has taken place the 
police to enter. That is one reason 
why I have preferred that the age 
clause be completely deleted.

As regards your other question I  ̂
would rather not comment because I 
ha£ suggiested *n xny earlier submis
sions that you can. .cover the safe
guard of non-publication of the name 
Of the accused *l*of but it is a very 
very ticklish question because if an 
accused 'has done it in the area of the 
community it will be known while in 
the brooder press publicity it may not 
be known. So f*r as the damage to 
the person is concerned it has 
ready been done hut I would le*ve it 
to the Committee to suggest how to 
safeguard this situation and whether 
we can provide some sort of safeguard
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but that should be separate because 
you Cannot prosecute the accused and 
the victim in the same trial.

SHRI BAPUSAHEB PARULEKAR: 
What is the usua] time that is taken 
for invesigaition of rape cases since 
giving the FIR to the Anal charge- 
sheet?

SHRI FAZAL AHMED: Rea] in
vestigation should not take more than
15 day8 for submission of chargesheet 
if the victim is easily available and 
ive do not have to establish the iden
tity. In other cases where chemical 
examination i8 required then it will 
take six months. There what happens 
if  they do it according to the date of 
receipt.

SHRI BAPUSAHEB PARULEKAR: 
According to you large delays are 
due to defective laws or because of 

 ̂ inadequacy of courts.

SHRi FAZAL AHMED: I do not
complain about any defect in law in 

thi8 respect but our courts are inade
quate. Further during the festivals 
when law and order problem magni
fies, the law arid order, police and 
investigation police not being separate 
the investigation of cases i8 given low 
priority as compared to dealing with 
other cases.

SHRI BAPUSAHEB PARULEKAR: 
Even during the pendency of cases 
beforc courts whan police are busy 
with festivals or looking after law 
and order problems, 1 am told that 
Rearing is fixed. But because of th*af 
the cases are delayed.

SIHU P. P  NAYAR: During festi
val times Sessions courts are also 
dosed.

SHKI FAZAL AHMED: Except
perhaps during the el*ction8 we were 
busy*. Otherwise we have not made 
any fitfth excuse. But during com* 
nyjmal riots etc, the Sessions courts 

fcnpuM not hold trials

SHRI P. P. NAYAR: May I react
and say that the quantum of courts* 
work is a question of judgment? If 
you take the All-India average of dis
posal of cases as the yardstick, the 
existing strength will be able to dis
pose of all the cases pending withifi 
two years.

SHRI BAPUSAHEB PARULEKAR: 
In Bihar there is no quota fixed as in 
Maharsahtra for disposal of cases.

SHRi P. P. NAYAR: It is pres
cribed. .

SHRI BAPUSAHEB PARULEKAR: 
You said that in order to have ade
quate protection from false accusa
tions a provision should be made in 
this particular BilL May I know who- 
ther the sanction asked for of the 
investigating agency is refused by the 
Government?

SHRI FAZAL AHMED: We have
refused. But the percentage of re
fusal, of course, j* very low.

SHRI BAPUSAHEB PARULEKAR: 
Don't you think that if the iawestiga- 
ing agency itself finds that there is no 
case against an officer who i& accused 
of an offence they may not forward 
it at all? So, the question of sanction 
does not arise.

SHRI P. P. NAYAR: The court
can still take cognizance.

SHRI BAPUSAHEB PARULEKAR: 
The Prevention of Corruption Act 
ssys that no cognizance will be taken 
unless sanction is granted on the 
report by the investigating agency. 
When the power lies with the inves
tigating agency, how will the purpose 
be served?

SHRI P. P. NAYAR: It ultimately 
lies with the court.

SHRI BAPUSAHEB PARULEKAR: 
Under the Prevention of Corruption 
Act the court wiU not take cognizant# 
of an offence unless it is sanctioned by 
the investigating agency.
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SHRI P. P. NAYAR: Then what do 

you do with the complaint case?

SHRI BAPUSAHEB PARULEKAR: 
The court does not take cognizance of 
the complaint. I am dealing with the 
question of going to the Sessions Court. 
Under Section 202 the Courts can ask 
the police to investigate. You say that 
if the safeguard provision is included 
in this Bill about the sanction, it would 
be better. Now the question of sanc
tion arises only when the investiga
ting agency prima fac{e comes to the

4 conclusion and reports for sanction. If 
we provide for the sanction, it means 
that we do not trust the investigating 
agency because in false accusations 
also they ask for sanction.

SHRI P. P. NAYAR: Under the Pre
vention of Corruption Act, we can say 
that we do not trust the investigation 
and still we give sanction.

SHRI BAPUSAHEB PARULEKAR:
I want to know whether it will be 
possible for you to tell us in hOTjy many 
cases the sanction was refused.

SHRI P. P. NAYAR: The point is,
why this sanction provision is kept in 
certain cases, As a public policy it is 
to safeguard and to have a double 
check. When the police had investiga
ted and gone into it very carefully and 
if the administrative implications are 
looked into, then the sanction is given. 
That is one thing. A doufble scrutiny 
takes place before going in for prosecu
tion. It is a part of the public policy..

SHRI FAZAL AHMED: It is a fur
ther caution. We also know our fault 
that for other extraneous considera
tions, and political interference, quite 
often or sometimes in some cases 
charge-sheet has been submitted un
justifiably. There may be that possibi
lity in such cases. So sanction is a 
further and second safeguard against 
charge-sheet.

SHRl BAPUSAHEB PARULEKAR: 
Do you think that some amendment 
should be made in the Cr. P. C. so that 
the main charge-sheet should be sub
mitted to the Sessions Court?

SHRI P. P. NAYAR: We have no
objection.

SHRI FAZAL AHMED: I am not la 
favour of committing straightaway to* 
the Sessions Court.

SHRI BAPUSAHEB PARULEKAR: 
Mr. Chief Secretary, you referred to* 
Section 375 and you said that you 
could not appreciate why this clause* 
has been brought in about misconcep
tion of fact. Kindly consider a case 
which ultimately ended in acquittal. 
There is a case of a teacher who was 
teaching vocal music and one young, 
girl used to attend his class, but her 
Voice was not good. The teacher told 
the girl that if she wanted to improve 
her voice a particular operation was to 
be performed and this is the operation, 
of intercourse which he performed and 
it was a free and voluntary consent. 
This case went to the court and the 
court came to the conclusion fhat the 
consent is voluntary. There is no ob
jection in treating the consent free and f 
voluntary under the conception that 
her voiced would be improved. The 
Session Judge after hearing all the 
argument came to the conclusion that 
since that Section of the Cr. P.C. de
fines ‘consent1 clearly the cw> will 
be covered under that.

SHRl P- P. NAYAR: I would only 
humbly submit that it is a bad judg
ment. ‘

SHRI BAPUSAHEB PARULEKAR: 
Free and voluntary are redundant?,

SHRI p. p. NAYAR: Yes. Consent^ 
by itself is sufficient read with Sec
tion 90. What you are creating is that 
this clause has some—what different 
meaning from the word 'consent’ r*ad 
with Section 90 and this misconception 
of fact will be read as something con
templated outside the scope of Section 
90, and I am not able to give any con
crete example on anything outside that 
Section 90.

SHRI BAPUSAHEB PARULEKAR: 
There is a good deal of discussion about 
this presumption under Section 11 IA. 
Some people said that 4 it
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should be extended to offence under 
Section 375. You will agree that the 
question of consent is a fact within 
the special knowledge of the accused. 
And if that be the position, don't you 
think the law has already made a 
provision in the Evidence Act?

SHRI BAPUSAHEB PARULEKAR: 
I am trying to persuade you that this 
inclusion is not necessary. The rele
vant Section in the Evidence Act reads 
that “consent with the special know
ledge of the accused". If the question 
is “consent with the special knowledge 
of the accused”, don't you think that 
there is a provision in law that we 
shall prove that and they have given 
the illustrations also?

SHRI P. P. NAYAR: Section 106
will not serve the purpose because 
you have to read that with the prin
ciple. that

V “No j>ereon can be compelled to
be a witness against himself’.

SHRI BAPUSAHEB PARULEKAR: 
Section 106 has been held to be intra 
vires but not with reference to the 
accused. Therefore, you can just con
sider.

SHRI P. P. NAYAR: But even in a 
case of ticketless travel, you need the 
evidence that I was travelling with
out a ticket. No conviction will take 
place. This Evidence Act is pre-1650. 
Somebody would go and challenge it.

> Because you cannot compel me to be 
a witness against myself.

SHRI BAPUSAHEB PARULEKAR: 
Inspector General hag said that if it 
is necessary in the interest of investi
gation, publication should be allowed.
I would like to know even before in
vestigation commences, if the person 
against whom the allegation is made 
is a person of repute or a person in 
office, sometimes the police ace not 
willing to take cognizance of the 
ofTence. Agitations follow and the 
report* tppear in the Press. Do you

’ think that in such cases also publica— 
tion should not be prohibited?

SHRI P. P. NAYAR: I would say 
“No” for the simple reason that this 
will create some difficulty to bring 
out cases which are not being handled 
by the Police or Magistrates. After 
all, greater public interest would be 
served in exposing such cases where 
the law and order authority is not 
adequate.

.SHRI B. IBRAHIM: You have gone 
through the draft Bill. Minimum 
punishments are provided in that. 
What have you got to say in this 
regard?

SHRI P. P. NAYAR: I have already 
said that these minimum punishments 
are all right but take care of that 
only element, juvenile delinquency 
where human physiology is more 
powerful.

SHRI B. IBRAHIM: We collected
some opinions from Associations as 
well as legal experts also and they 
said that it is better not to allow 
any questions regarding the past con
duct of the prosecutrix in cross-exa
mining. What have you got to say?

SHRI P. P. NAYAR: I do not agree 
with that suggestion because that is 
very relevant in cases of false and 
malicious type of cases.

SHRI B. IBRAHIM: You referred 
.to special courts. I would like to 
know what sort of special courts you 
like to have.

SHRI FAZAL AHAMAD; My point 
was that sometimes ft becomes diffi
cult to sanction epecial court. The 
main purpose would be served it these 
cases are taken up for trial on a 
priority basis.

SHRI B. IBRAHIM: But not sepa
rate courts.

SHRI FAZAL AHAMAD: No. These 
cases are taken up on priority basis
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* on a directly* from the Sessions Judge
* or the Chief Justice. Then society will 

not be exposed.

SHRI P. P. NAYAR: As regards 
travelling without ticket, now the 
new Railway Act say8 that even if 
you are travelling without ticket, un
less it is proved that it is made with 
an intent to defraud, you cannot be 
convicted.

SrtRI B. IBRAHIM: There was also 
a proposal to have a special cadre in 
police force consisting of women 
police. Have you got such a cadre?

SHRI FAZAL AHAMAD: We do
not have a cadre as such but we are 
establishing s cell for such offences 
primarily in the CID under women 

: police officers and constables.

SHRI B. IBRAHIM: Regarding re
suit of rape cases, what is the per

' centage of acquittals and convictions?

SHRI FAZAL AHAMAD: It would 
be 50:50.

SHRI B. IBRAHIM: What are the 
. reasons for it?

SHRI P. P. NAYAR: 50 per cent
. are convicted. Percentage is not more 

than this. It is even less.

SHRI FAZAL AHAMAD: The pro
secutrix is also gained over by the 
accused persons for the sake of her 
prestige, in the case of unmarried 
women for the sake of their future 
marriage and many other social fac
tors come in the way of conviction.

SHRI B. IBRAHIM; Is it also cor
rect to say that non-presentation of 
the case properly by the prosecutrix 
is also one of the reasons?

*  SHRI FAZAL AHAMAD: It is cor
rect.

SHRI B. IBRAHIM: Please refer
to Section 376(2) (a) Page 3 of the 
draft Bill, "(2) Whoever— (a) being a

* police officer, commits rape in the

local areas................ ” Is it necessary
to elaborate the words “ local area”?

SHRI FAZAL AHAMAD: I am in 
charge of the Sub-Inspectors of Police. 
The jurisdiction of the Police Station 
is adjoining the area of other officers. 
My jurisdiction is throughout the 
State. That is why I have to look after 
whatever is done by the Sub-Inspec
tors. I can also be hauled up because 
the offences are committed in my 
jurisdiction.

SHRI P. P. NAYAR: As I have sug
gested earlier, it is better to put a 
different clause for custodial rape. 
Then all these problems can be taken 
care of. Supposing a police officcr is 
after a woman, we can transfer him 
to another Thana or to a sub-division
al Headquarter which is outside the 
jurisdiction. Reference of areas is 
meaningless. Custodial aspect should 
be the basis of enhanced punishment. 
There should be only one custodial 
clause rather than five or six clauses. ,

SHRI RASA BEHARI BEHRA: 
Please refer to Explanation 1 of Sec
tion 976 Page 3 of the draft Bill. 
“Explanation 1.—Where a woman is
raped by three or more persona.........”
Can it be changed to more than one 
or two men?

SHRI P. P. NAYAR: If you consider 
three is a gang and two is not a gang 
then I have no comments but I will 
prefer more than one-

MR. CHAIRMAN: Thank you very 
much for having given very useful 
suggestions. '

(The witnesses then withdrew)
II—Patna Women’s College, Patna

University, Patna.
Spokesmen:

1, Shrimati Nidhi Sinha
2. Shrimati Sumita Chowdhary

MR. CHAIRMAN: Before we pro
ceed, may I draw your attention t6 
Direction 58 of the Directions by the 
Speaker which reads as follows:

“58. Where witnesses appear be
fore a Committee to give evidence,
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, the Chairman shall make it clear to 

the witnesses that their evidence 
shall be treated as public and is 
liable to be published, unless they 
specifically desire that all or any 
part of the evidence given by them 
is to be treated as confidential. It 
shall, however, be * explained to the 
witnesses that even though they 
might desire their evidence to be 
treated as confidential such evid
ence is liable to be made available 
to the Members of Parliament.”
MR. CHAIRMAN: I hope you have 

received the Bill and gone through 
the same. Please offer your com
ments.

SHRIMATI NIDHI SINHA: First I 
would like to suggest that definitely 
it is essential that the law should 
prescribe an effective punishment for 
a person who commits rape but the 
amendment that is proposed gives 

.certain arbitrariness to the Magistrate 
where it ta mentioned in certain spe
cial circumstances the Magistrate can 
reduce the punishment. If discretion 
is given to the Magistrate then de
finitely it will not be effective and it 
will be a loophole in the law that has 
been prescribed. So, Sections 37#<1) 
and 876 (2) should be deleted.

Secondly, in the proposed amend
ment the agt of consent in Section
375 (7) has been mentioned as 16 
years but I would suggest it should 
be raised to 18 years because at the 
age of 10 years a girl is considered 

Ito be a minor. Then there is excep
tion in Section 376 where it is said:

“Sexual offence by a man with 
his own wife, the wife not being 
under fifteen yefcrg of age, is not 
rape/’

I would like that this age-limit should 
be raised to 18 years.

Thirdly, definitely severe punish
ment is required for rape but at the 
same time nothing should be enacted 
vrtffch will jeopardise considerations 
of fair trial. In the amendment that is

proposed it has been mentioned that 
if a woman accepts in the court that it 
was against her consent then the court 
would presume that it has been again
st her consent without taking further 
evidence. Section III A has been added 
to the Evidence Act, I would beg to 
differ because here the chances of fair 
trial would be minftnum because in 
certain cases we find that the lady has 
given her consent but with the f«?ar of 
publicity or bad name in the court she 
disagrees and says that she has not 
given consent. So, the court should 
better investigate the matter and then 
give the judgement. Without verifying 
the fact that she has stated before the 
court that she ha® not given the con
sent, the court presumes. So, i would 
beg to differ here I would not like to 
agree with the amendment, 

t
The next point is that in Section 375, 

Description 2, the words ‘free and vol
untary* should be defined more preci
sely. What the law means by f~ee and 
voluntaty consent is not very clear. 
So, I would like that there should be 
a clear definition of these words 'free 
and voluntary*.

Another point i8 that here the 
amendment that has been proposed 
mentions that the trial should be in 
camera and nothing should be publish
ed. If the press publishes, there would 
be a summary trial and the pressman 
would be punished. That will depend 
upon the court whether to punish him 
for one month or even two years’ im
prisonment But at the same time it 
means that with the permission of the 
coui* it can publish. The trial in cam
era has been inserted so that he girl 
who has been victimised can freely 
express her opinion without the dan
ger of her name being publicised. To 
me it appear  ̂ to be rather contradic
tory because the trial in camera has 
been conducted and the court gives 
the permission to the press to pub
lish it.

Besides this, the judgements of the 
Supreme Court and of High Courts 
can be published. So it is not in proper
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/link. This should be made clear. 
Otherwise the pressmen would be un
necessarily harassed. Thank you.

SHRIMATI SUMITA CHOWDHA- 
BY; As far as the amendments that 
we have gone through and the papers 
that we read are concerned, my first 
objection is to the Explanation appen
ded to the projA>sed Section 228A 
where it says that that printing or 
publication of the judgement of any 
High Court or Supreme Court will not 
amount to an offence within the 
meaning of this Section. This may 

' ĉause inhibition to many victims of 
sexual offences to go to the court and 
get the offenders punished because of 
the fear of being scandalised widely. 
The victims, girls or women, whose 
names arfe mostly likely to be refer
red to in Judgements whether of High 
Courts or Supreme Court, may subse
quently find difficulty in getting reha
bilitated or in getting married. Our 
society is not so enlightened as not to 
look down upon such girls or woman. 
So, if the names of the victims are 
publicised, then it will create some 
problem of scandal or ill-reputation. 
So, I would suggest that while permit
ting the printing and publication of 
the judgements exception should be 
made to withhold the printing and 
publication of the names and other 
identities of the victims of sexual 
offences. It should apply to all the 
judgements starting from the lower 
courts to the higher courts.

My second objection is with respect 
1o the third clause regarding definition 
of rape in Section 375 I.P.C. which 
mentions consent obtained from the 
victim by putting her in fear of death 
or of hurt or of any injury or -by cri
minal intimidation. It does not men
tion of consent obtained by practising 
deception or fraud. So many times it 
happens that the girl has been cheated, 
she was given the allurement and the 
accused person is actually acquitted 
because consent though obtained by 
fraud, allurement or deception was 
held to be consent nonetheless as the 
consent was obtained not by putting 
the victim in fear of hurt, death, in
jury or criminal intimidation. I would

like to submit a case reported in AIR 
1055, Nagpur page 121, where the ac
cused was acquitted of the charge of 
rape simply because the consent of the 
victim was obtained b£ fraud iby put
ting the victim in fear of immediate 
arrest. It was 'held that where the 
fear to which the woman was sub
jected was neitSier the fear of death 
nor of hurt nor of physical injury, 
consent obtained through such fraud 
was nonetheless consent to have 
sexual intercourse. So the words 
“ fraud and deception*’ should also be 
included.

My third objection is to the use of 
words ‘by him’ in description of Sec
tion 375 I.P.C. which relates to intoxi
cation. If the girl was given intoxica
tion or if the girl had been adminis
tered intoxicating drugs by the person, 
he will attract this Section. But it may 
so happen that somebody may admi
nister intoxicating drugs and some/ 
other person may commit rape. In 
such circumstances the accused uftll 
be acquitted because he did not ad
minister tfoe intoxicating drugs, but 
took advantage of the woman's con
dition created by another So, the 
words ‘by him* should be* deleted. 
Suppose there are two persons A and 
B. As has committed the crime of 
intoxicating and B has committed 
rape. So, I do not think it will serve 
the purpose. It will create confusion.

My fourth objection is to the use of 
the words ‘in the local area to which < 
he has been appointed* with reference 
to the police officer in Section 376(2) 
(a). A person does not always know 
where a police officer is posted or the 
area to which he is appointed, which 
officer is in Kotwali and which officer 
is in another police station. We always 
recognise police officers by their dress. 
A woman may fall an easy pray to 
even the lowest of the police officers 
little knowing that he is not appointed 
in the local area where the offence 
is being committed. So that provision 
‘in the local area to which he is 
pointed* should be deleted.

4
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MR. CHAIRMAN: What is ycur

suggestion as to whether he should be
in uniform whenever he commits the 
rape?

SHRIMATI SUMITA CHOWDHRY: 
Yes, the police officer in any area is 

-enough. He may be posted anywhere, 
but if he has committed that offence 
he should not be exempted on the 
.ground that he is not posted in that 
•area.

MR. CHAIRMAN; Is it within or 
outside his jurisdiction without uni- 
:form? What is your view?

SHRIMATI SUMITA CHOWDHRY; 
Definitely he should be punitfhed. The 
uniform is just for identification. Even 
if he commits rape without uniform he 
must be given rigorous imprisonment. 
Nobody can be a rakshak of law if he 
commits offences against law.

v Concerning Section 376C, this Sec- 
Uion prescribes,punishment to a person 
who is either concerned with the man
agement of a hospital or is on the 
.staff of a hospital and who commits 
rape on a woman who is receiving tre
atment In the hospital. So many 
time* it happens that the woman is re
ceiving the treatment and her rela
tions who are visitors and who are 
attending on her are raped or the 
woman raped herself is not admitted 
but attending her relation who is 
admitted So, a provision should be 
made to include woman relations or 
attendants who are attending the sick 

^persons.

As regards Criminal Procedure 
Code in Section 327(2) of the Cr. P.C. 
it is made permissible to print and 
publish any matter of any proceeding 
in camera with the permission of the 
court. In the proceedings generally the 
reference of the victim woman comes, 
who may not like to be identified for 
fear of being looked down upon in the 
-society or for fear of her rehabilitation 
o r  impediment in getting married So. 
•there should be a proviso that any 
matter regarding identification o f  the 
-victim woman shall not be printed or

published even with the permission of 
the court That is my suggestion be
fore the Committee.

Finally, I would like to say that per
sonally I belive that description 7 of 
Section 375 excludes sexual intercour. 
se from the category of offences when 
it is done with the consent of the wo
man who is above 16 years of age.

It excludes sexual intercourse from 
the category of offences when it is 
done with the consent of a women 
who is above 16 years of age. You 
may raise it to 18. But this, besides 
encouraging corruption, will also 
create problems like medical termi
nation of pregnancy or rehabilitation 
of women in our society in the pre
sent set up of today. Sexual inter
course should not he allowed even 
with the consent of women of any age 
group #

(The *vitnessess then withdrew)
HI Shrimati Ramanika Gupta M.L*A.
(The witness was called in and she 

took her seat)
MR. CHAIRMAN: ‘ Before we pro

ceed, may I draw your attention to 
Direction 58 of the Directions by the 
Speaker which reads as follows:

“58. Where witnesses appear be
fore a committee to give evidence 
Chairman shall make it clear to 
the witnesses that their evidence 
shall fra treated as public and is 
liable to be published, unless they 
specifically desire that all or any 
part of the evidence given by them 
is to be treated as confidential. It 
shall however, be explained to the 

witnesses that even though they 
might desire their evidence to be 
is liable to be made available to the 

treated as confidential such evidence 
Members of Parliament.”



Shrimati Ramanika Gupta: Kindly 
See Seventh Clause of Section 375 on 
Page 2 of the draft Bill.

‘•Seventhly—with or without her 
consent when she is under sixteen 
years of age.N

TTftntf : ^ - 2  VT
TOFT 375 it fpWr $  f c

16 yev> may be made 18 years.
rnp  ̂ qm vrr*> vf m  

18 fiTq «rrf*TrT I  vftr V* f*S f 

if STTOT V * 5?HT?T 16 SiSf
*  t| $ I ifTT *TV S I  f v

V> ! 8  V T  firifT v w  I

3̂T- » vr qmw f*r*r I , itsrivjps

8,
Kindly see Exception to Section 

375 o f Panel Code Page 2 of the draft 
Bill. The age may be 18 years.

\WfA 18 3T*f VT Sanrifipri

KiroUj see Proviso to Section 376 
Of the I t-nai Code.

(Page 3 of the draft Sill) “Provid
ed that the Court may for adequate 
and special reasons to be mentioned in 
the judgement, impose a sentence.

jnrrftm trft vr « «v t  m**?t 
*»*t | , ircr «n rf $ fa  f*rft*nr 9*rr 

^rYfauf i

MR. CHAIRMAN: You want the
maximum of ten years and a mini
mum of five or three years.

SHRIJ (ATI RAMANIKA GUPTA: 
Maximum is ten years Minimum five 
years. It should n°t be less than five 
years. The discretion should not be a 
blank cheque.

Kindly see Provison to Section 376 
Page 3 of the Draft Bill.

*** «Ttw sfks n fv*T vt 
f*wr qterv s f e s  v» % «r>

V i  W V n  %  fW*IT V f a f V  '
fnratfjftw* v t  * * tt ftift ?

MR. CHAIRMAN: What is your-
proposal?

*
SHRIMATI RAMANIKA GUPTA: 

Public representatives may also com- 
~mit such offences. They should be
included in this Clause.

*r t̂r*r<> <ft<> Cf.
f l ,  ^  JT.fatfT f t ,  ^ t|  *-<TV  f'.V  

Vt TT'fa?,* fVUT 3fT̂ T wrffrr I

t o - 4 vr w h r  vt*  v
3 2 7 ( 2 ) if *TV*f f i w  $ fv

“Where any proceedings are held 
in camera, it shall not be lawful for’  
any person to print or publish any. y 
matter in relation to any such pro
ceeding except with the previous 
permission of the court*.

f  wTftft f  fv  “ jft^wi v f * * *  
WTV f* v t i ”  f *  vt fCT fw r 
nr$, m fv  5f?vt w i t  f*rni 
**tt*t ff«n?r r H w  i 5Ĥ t ?ft 

*<rrn Jif *»ft, v ff fv  ^rftvf vm 
|  f v  3>*5» *Tf* * s v t  vfwnr v*% v f  
Tarwr * flv^r |  nftr fv r f t  vfTJft
q^TTf vf w  *V ? ft  $ i * f  s ? v t  , ,  
*9 ff**cer v^ ft fl^rr w*rî
fcn V  f?IV

arivr fir*.* i? s tv  $ i
*?ffM- 1 1 1  Vf *f favrfTJT V^lft J I

*  q ivv t irnHri* fcft £ fv  a w r  
v«rz> f® « s v f^ iT

S V I  V ^ fJ % f a v  *frvT  f a r r  I

(The witness then withdrew) *'



465
IV—Social' Welfare Advisory Board 

Patna. ’
Spokesmen:

1. Shrimati Ansuya Jayaswal
2. Shrimati Mukul Jha

MR. CHAIRMAN: Before we pro
ceed, may I draw your attention to 
Direction 56 of the Directions by the 
Speaker which reads as follows:

“38. Where witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it clear to 
the witnesses that their evidence 
shall be treated as public and ia 
liable to be published, unless they 
specifically desire that all or any 
part of the evidence given by them 
is to be treated as confidential. It 
shall however, be explained to the 
witnesses that even though they 
might desire their evidence to be

* treated as confidential such eviden
ce is liable to be made available to 
the Members of Parliament”

MR. CHAIRMAN: You would have 
gone through the Bill. What concrete 
suggestions would you like to make 
before the Committee?

SHRIMATI ANSUYA JAYASWAL: 
With regard to Section 5, I would like 
to say that you have mentioned in this 
Bill ten years’ penalty and liable to 
fine. I want that amount of the fine 
should be Indicated and that amount 
should be given to the victim with 

^ which she can maintain herself.

MR. CHAIRMAN: 
should be imposed?

How much fine

SHRIMATI ANSUYA JAYASWAL: 
It should be minimum ten thousand 
and maximum twenty-five thousand. 
In respect of gang rape there should 
be regorous imprisonment and a mini
mum fine of R*. 25,000 and maxi
mum of RS. 50,000. Further, I find 
that some partiality has been done to 
the public servant. A public servant 
who Is required to be more responsi
ble should be given greater punish

ment. For him the maximum im
prisonment should be ten years and
minimum fine of Rs. $5,000. You 
have provided less in the present 
Bill.

> MR CHAIRMAN: What is your
proposal for the second offence?

SHRIMATI ANSUYA JAYASWAL; 
Once he is proved to be an accused 
then he should be no more a public 
servant. Then he should be treated 
as part of the public and given the 
treatment given to an ordinary man.

Further the period of the Sessions 
trial should be fixed and it should 
not he alengthy period with the re
sult that the victim may leave the 
case and the accused gets acquittal.

MR. CHAIRMAN: What is your li
mitation?

SHRIMATI ANSUYA JAYASWAL: 
It should be finalised within six 
mouths. There should be provision 
for Special Courts. In a general way 
the judge cannot expedite these 
things so speedily. That is why I 
feel for the special court where these 
cases are being tried expeditiously.
And within six months the cases
should be tried. That is my proposal.

One thing more and that is. in the 
case of such victims as ladies or 
girls—it is out of the purview of this 
Bill, but my suggestions is that the 
Government should consider their 
cases in a special way and they should 
provide some work for them. This 
is my suggestion though it is out of 
the way.

MR CHAIRMAN: Do you mean *t
is for victims?

SHRMATI ANSUYA 7AYASWAL: 
Yes. girls and ladies, because in our 
culture we people do not allow them 
to live with tbeir families or main* 
tain their day-to-day livelihood. Hen
ce my proposal.
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MR. CHAIRMAN: Do you agree
with other provisions contained in the 
draft BUI?

SHRIMATI ANSUYA JAYASWAL: 
Yea.

SHRIMATI MUKUL JHA: My sug
gestions are that when the girl is put 
on trial stye should not be embarrassed 
with delicate questions and it should 
not be publicised through papers etc. 
What happens is that many girls do 
not come out with the reality of what 
S u f fe r in g  they are putting up with.

MR. CHAIRMAN: What do you pro
pose?

SHRIMATI MUKUL JHA: I pro
pose that these things should be done 
in a more secretive way rather than 
publicly.

MR CHAIRMAN: So will you agree 
to the provision for the trial in cam
era?

SHRI MUKUL JHA: Yes, I agree.

MR. CHAIRMAN: Do you want to 
add anything more?

SHRIMATI ANSUYA JAYASWAL: 
Every case* depends on evidence and 
in such cases whether male members 
will come out with truth or not is 
doubtful because the victim's father 
will not like that she should be ex
posed before other people. That is 
why such evidences will not be able 
to produce by her. In such cases I 
suggest that the main evidence that 
should be banked upon is the doctor's 
evidence. No other person should 
come and give evidence in her favour 
or her father will not like to call any 
other person as she may be exposed 
before so many persons and it will 
affect her future life.

SHRIMATI MUKUL JHA: There 
should be more security for the girls, 
particularly in Bihar. In such cases, 
as ahe mentioned some livelihood 
should be provided to such girls be
cause nobody would be willing to

accept such girls. So, there shoull 
be more avenues for the employment 
of such girls for their livelihood etc.

MR. CHAIRMAN: Do you mean to 
say that some compensation should 
be awarded or they must be given 
some Government jobs?

SHRIMATI MUKUL JHA: Yes, they 
should get jobs.

MR CHAIRMAN: Then, in that
case the general rules of recruitment 
will apply. Some of the girls who are 
victims may not be qualified.

SHRIMATI MUKUL JHA: They are 
not being accepted in the family. So, 
for such girls there i$ no alternative 
but to run away and take shelter of 
a broker Or to commit suicide, So 
there should be some provision for 
their rehabilitation. We have tried 
our best but we have not yet sue-/ 
ceeded in getting their proper reha
bilitation. Unless some quota or some
thing like that is fixed for them for a 
particular jobs or work they cannot 
save themselves.

MR CHAIRMAN: What kind of
livelihood do you propose?

SHRIMATI MUKUL JHA: Like
nursing, teaching or anything accord
ing to the qualifications.

MR. CHAIRMAN: There are some
ladies who are without qualifications.

'i
SHRIMATI MUKUL JHA: They can 

work in some orphanage or schools 
or do jobs like ayahs. If they are 
illiterate, they cannot except to get 
anything better, but that will be 
something better than committing
suicide

MR CHAIRMAN: But in some cas
es it may so happen that in respect 
of age of ladies,, though they are qua
lified to secure their jobs, yet they are 
disqualified on the ground of age li
mit What are you going to propose 
for such people?



SHRIMATI ANSUYA JAYASWAL: 
Their cases should be treated as Hari- 
jans and Adivasig and relaxation of 
age should be given.

•ft firevfo : fnft ir r^  tnjr 
f r  «pt£ |fNV xrff* ,

fr frr  irf sr f̂ arcmrr ft? f r *  
? r^  * t  * f r w  * t £  f t f t  * r f f $  ? 
w t  irarfr W ta  anr f f  »rr v t f  firft 

v t f  f f - W  vrt Sf wnr 
srtf- f r f K  * t t  t c  s m  ?

•INift v ^ h n  w rw w  s irrwr 
^  f r  v t f  *rRprr a r r  f t ,  

f ft  w n s r  ^ P t o t  f W t  i f m *  f ^ r r  
fr i*v  ift *r ^ r r  m  f  i 
wftrtf s<w>t firefcr wt awt 
^crf^, tffc'T q f  srp «t oft 
«ft m mm ^t, v t  <*sft fr

f’T'TH'fTT f t  far?
v t f  ^  wm«TT ifrtt i

ME. CHAIRMAN: Thank you.
(The witness then withdrew)

V.—All India Women's Conference
Patna.
Spokesman:

SHRIMATI UMA SINHA:

MR. CHAIRMAN: Before we pro
ceed, may I draw your attention to 
Direction 58 of the Directions by the 
Speaker which rea4s as follows:—

“58. Where witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it clear to 
the witnesses that their evidence 
shall be treated as public and is lia
ble to be published, unless they spe
cifically desire that all or any part 
of the evidence given by them is 
1o be treated as confidential It 
shall however, be explained to the 
witnesses that even though they 
might desire their evidence to be

treated as confidential such evid en
ce is liable to be made available to 
the Members of Parliament” 
Now you can give your views to en
lighten the Committee.

V!T ftWjl : % *rfiPT
NKdto «tfanr wawr fcfpr fr 
v n fa r  p i 3  n tf  j  i 
m  |
ftRPft f r  | i *t cfW
wrtf v& ?tfr % *rfr «nfr
w p w  % «m m  q r m  wt»ft %
fR #  TVft ^ I

fiwfr ^ ifra R W lftw l 
ft I  U fa  * W f  v t  ift * n w r  

W  % vr*j5  q f s v v r o n : <rtr 
ip *r f t  i farcr m p T v t  f*r  
flvfr ^t %«5T fnc x| | <3« 
f t v ^  fr fr *w r  fojpfr i *nrr 
m fr  fr fr  * v t  f v  w  v r  
vtt «ft swum ^  | fv frtft srvrt 
ift % «rnm t v t  «rd r̂ n ftnrr 
orr? i f»r * W  fr I i t  | f r  w  m r f  
% tfrff t t  J r o m i#  
"ifa r ftfr $ iff-  *rf fr*?r fttff f  
f r  ^  « i r  qr ffr w t  flwr arm,
r ^ ,  ftlJT  *(T«r w  >TT
* n f w r £  :t  f t  i vmx « f r t f  %  
•rnmf fr ftr ^ ^*t | f r  apr 
j R w  %  t t h  w r f  q-rr j t t t  
v n f r  % f*T$ »ftn tt%  |  (ft <if«r 
tW T  « r f*w  >w T<ffrn ft |  (ft ^  M t  
ffrij i f lr i^ w r fw n c fr fr t ir  f»r^ 
r f m r ’T ^ f ^ f r  «rfr wfr ift  % « f t r  
iT n r m  v t f  ^  m m  i f t  |  n t w y j  
*rm  fa n *  fr w  «n’ 
f t f t  1 1 sr<fhrr $ fr "nrtft
v t  w p r  | w f r j  ifiwr |  i j i r t  .  
fW t w it  art ift f t ,  *rr*rtff
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fRTTT ^rr | f t  iraft * # t f  
!T 1  tTT ?ft « W I  fc I tft I f  « f t  

IT  p r rr t » M ft «  W 1 W  if  i j w  f o r t

?«? qtft npftr t  fm  f r f t  m  qr 
i t t  w t l a r f f o  % m  to o t |  

tr tr  * rr i-* rr i i f  i f ir  ^  ftrcF t 

ir t f f  F rp fr % tft i f  ftrw r # m v f  

<r ifr «tt wwft w f f t  ^ rfr
’T lft lt  'Jtff'l f t t  ^ rft »MT %

«nnfr | i ĝ w?T *rrft-«rrf iff 
i$ f tfr ?wm i w»re *mft ^ t t  |
tfr m m  f t  xftrft «ftr
w r f  ft t o f r  $ ♦ i^sr iff tr if 

l i t  i f  arrtff |  fircrir

’K  «rgtf 5jtt jndT*r Tfrfr $ 
*ftr irwr fW r i ?  n w fw r  t t  
^ ft  i  w rW  i f  fcrr *wt | f t  

% iy r  % %^jt if tpfl fterT
5 ^ *ft % w rw fw i % ^ r  Jf i 
tft «PT5j»t Jf ^  m a r c  f t i r  n i r  
n fir i  f t  fttft  frcrcr if ift ^  
s p ft t  % v t  s ifc r  i  f t i r a r r i  

Tff 1T1% VI f^ITTT
TT^T T̂'37T JltllW % *F5T
tftf*wr m u  if m  forr *T*rr w rff$ 
ftra% f t  5Tf^f vt srar w ftr r  <r^«rr 
if Wftpp fp ff ms 5T T f’TT <r* I 
ftr ft T O  ir q n w i WW f w  'ITT 

*W!TT t  ̂  *5̂ f T̂ TT w t ff j  I
1 $  t f t l  1?TT I  faR %  3TCT

**w5t t  i $ f t *  w *tt iff
*£?TT WT£>ft ftftRRT «P»T T O  9HT 

g?R T  f>  f l  W  W T  "Ft T t*%  

i f  *nw r f f » f ,  *r$r tft %  ^ r-T rr 

t o  tfN?t fr f t  vr^rPT Tf smff,
f t f t  3  w m  | , w r  f t * p *  ft m

| f t  ^ f^ rr  ?r w i  iff i f  w ^ r

^irft wm wiforife if 
m* *r< 11 i f  * f j  ^f

11 w  m *i% v f  # u tt 3r fsrom1 
'TTnT fowir f t  w rtfro  f t
?rrft ^T?f T f  i ?nrtft v r  ?rm
fttft  ?TTf <ft <TTfT an^ ^rr 

f j f f f t  $ 
tft ^ ¥ if Vtfft ft WfT fW f
I  i i^r% fviw % « f^ r  i^r v f *  
5T*Tt ^ fiwr orr# wtr ?rrft vnrwnff
VtV «T*1T  f̂ f t  I <W
v t  »feswr w w t  |  tft i f  fWWg r̂ 
•fftwr f t  arnrr (  j
ift fn ir  5T»^t «fr *rnr fttft  ?rrf 
5*rr ^*l< *ri<A W f i  ift wftRr f t  
n< % t  ift mft ^  i j w n r  
^ m r  «rr arrwT i tft ^«w it ^  w t -  
<mft if ^  ir ^t ^  irm  f t m  
arrt ifa spir^? if tft f t i ft  ? R f ift 

t t  ^nr ?t f f , w v t  v t f  smn: 
ift jnpTffwftirr ^rm f * f f f t  i f  

oratifar «rffew r n ^ e  ftm % \
tftgrt ir?f— ift «ri r«»fe if»m gpf

ftm  ipTT $ f t  iftr <Tffc=IT * f t
i>ftw5 f t  arnrr ^ tft yrovt w  
m?r ^ t  ?nrT <f arm, ^rt% m -? n «r 

i f  vf?rr t  f t  3*m  vreW ^v 
ftrf^w?r ift ft 3tht wjfijq i «rf̂  i f  
ft^ff q i  «n: |  tft v re l^ ftg f i r f F i w  
TfNrwpr % ^rnr f t  ^rt^%*rnr^rT 
are t̂ f’frz^ ’ ^5t  t f n m r  fW t i

sfWt iTrf— w r jite w ^ fiR r  vm 
m  TĈ RT VI tft'4tHH w v t ift 
wrftw ft»rr srnr i ^rr ft?n | f t  i f  
w rar tft w r
| I <nR I f  ^  *P^f tft IT^t 5TT 

'rt ^rrn f t  amriT i ^ f t i  

ijw r ^rr fctr imrr ^ f t  i f  w w
^  | iflT ^  % I f  ’TTl^
UTT ^  ^ I tft «Il®ff5 «n<s ftw 
w  irtf win «romr. tt^  i f  gftm
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t o  i *  m  ito v r  f l r ft& r e  f t ,  v t f  
itt t o  w r f a v r f r  v t ,  ir f  tmwT 
irr^  fir t o ^  v * r * *  fv*rr $ *A x  
g w v t  i l t  w t f * n r r  f i w * t  1

3 76  % ( 2) (<j) *r tt  (4V)
Ir ^  srurm  fv^ rtr | g*8r w  
u t z j f c  n v l t f f  w ? i  t s f r  *rf 
v r f t  * n w » r r #  ? t w rarr $1  t  tft 
tftm * r $  f f  1

*r it  tffc jirft «T*rrf*v
* |  wnrtSt # » t t  % |  «rr ^  

$ %  JH $ V  mrft V t  WT^V ^T5TT 4t
f f lw  r r r *  t  
fsrcrlr * f  w t  v t  w  1 $  «rtrft 
* f t  w ra ^  w pt%  f ,
f w t  t  f i w  v <  * ft  srnft $ 1

MB. CHAIRMAN: Thank you very 
much.

(The witness then withdrew)

VI. (1) Syed Shamseer Rahman 
Public Prosecutor,

(2) Shri Sidde&wari Prasad 
Singh, Advocate.

{The witnesses were called in and 
they took their seats.)

MR. CHAIRMAN: Before we pro
ceed, may I draw your attention to Di
rection 58 of the Directions by the 
Speaker which reads as follows:

“58. Where witnesses appear be- 
foip a Committee to give evidence, 
the Chairman shall make it clear to 
the witnesses that their evidence 
.shall be treated as public and is li
able to be published, unless they spe
cifically desire that all or any part 
of the evidence given by them is to 
be treated as confidential. It shall 
however, be explained to the wit
nesses that even though they might 
desire their evidence to be treated as 
confidential such evidence u liable

* to be made available to, the Members 
of Parliament.”

You have gone through the Bill. What 
have you to say?

SHRI SIDDESHWARI PRASAD 
SINGH: In respecf of 375 A—-fifthly in 
my opinion so far as the word 'mis
conception* is concerned it is vague 
and sometimes it may prove to be dan
gerous. Misconception is a very vague 
word. Even without this addition of 
clause fifth we can do it as hag been 
done earlier. It is redundant and it 
should be deleted

Secondly after Section 376 (2) (D) 
in my opinion two clauses may be add
ed. One is teacher and the other 
MPs., MLAS and MLCs.

Then at page 4, I think, the iaten- 
tion is not even the judgement of the 
original court I hope it means tliat.
It should be clarified. The judgement 
of the trial court should not be pub
lished. Judgements of the High Court 
and Supreme Court may be published.

Tnen Section 111A is a misprint for * 
Section 114. The relevant Section is 
114 of the Evidence Act.

Then I come to the last sentence. In 
my opinion ‘presumption* should not 
be there. Rather the court that should 
give due weight to the statement. Un
scrupulous ladies can involve many 
innocent persons. It may be added 
that while deciding the cases past 
antecedents of the women may be 
taken into consideration.

Further, 1 would like to suggest in 
the definition of women anywhere in 
Section 3&4 IPC—after the word
'woman* the words *or female child*
should he added.

SHRI SYED SHAMSEER RAHMAN: 
Sir, I endorse the views expressed by 
Shri Siddheshwari Prasad Singh.

SHRI AMARPROSAD CHAKRA-
BORTY: As a Government pleader, in 
how many rape cases you have appear
ed so far?

SHRl SIDDHESHWARI PRASAD
SINGH: I was Assistant Public Pro-



sicutor during my early days and dur
ing those days when I was conducting 
criminal cases I had the opportunity 
e.ther to appear for or against in half- 
a -dozen rape cases.

SHRI AMARPROSAD CHAKRA-
HORTY: O u/  ot those cases, in how 
many cases acquittals are there?

SHRI SIDDHESHWARI PRASAD
SINGH: Not more than 20 per cent.

SHRI AMARPROSAD CHAKRA-
BORTY: In your experience what is 
the lacuna in the present Act so that 
acquittals are ordered?.

SHRI SIDDHESHWARI PRASAD
SINGH: So far as the production of
evidence is concerned, the accused are 
often acquitted because.. . .

MR CHAIRMAN: The point is, in 
your experience whether you have 
noticed any lacuna in the existing 
laws. Did you find any loopholes dur
ing your practice?

SHRI AMARPROSAD CHAKRA-
BORTY: After the Mathura case decid
ed by the Supreme Court and also in 
different cases in the Harijan or Adi- 
vasi areas there i* a strong public opi
nion that the present law is not ade
quate. So what is your experience? In 
the cases in which you have appeared 
does this amendment justify by filling 
up this lacuna?

SHRI SIDDHESHWARI PRASAD 
SINGH: I have no difficulty about this. 
And there is no lacuna and because of 
no lacuna there was no difficulty in 
the cases conducted by me. But in the 
last several years certain develop
ments have taken place and therefore, 
these two ameiHssnents appear to be 
justified. r

SHRI AMARPROSAD CHAKRA- 
BORTY: In respect of law, before thi4 
proposed amendment, did you not find 
any difficulty in the trial of rape cr.***?

SHRI AMARPROSAD CHAKRAr 
BORTY: Still, the Government feel* 
that for safeguarding the ladies law 
should be made more stringent. Now 
the Home Ministry has thought it fit 
to replace law by substituting certain 
clauses. Out of these clauses you are 
raising objection regarding the fifth 
clause. In place of 'misconception* do 
you suggest any word?

SHRI SIDDHESHWARI PRASAD 
SINGH: It is to be deleted.

SHRI AMARPROSAD CHAKRA- 
BORTY: You see, here it is written,. 
“Seventhly—With or without her con
sent when she is under sixteen years 
of age” . Have you given thought to 
this matter that it should be raised to 
18 years?

SHRI SIDDHESHWARI PRASAD 
SINGH: It should be 16 years. I can 
give reasons for it also, but you have 
not so much time. So in my opinion 
it should be 16 years.

SHRI AMARPROSAD CHAKKA- 
BORTY; There are some serious alle
gations against public prosecutors. 
People are very much dissatisfied with 
the office of the Government prosecu
tor. Will you kindly throw some light 
on this? They say that unnecessary 
delays should be avoided and the 
cases should be decided quickly. What 
are the reasons for the delays?

SYED SHAMSEER RAHMAN: First 
of all, so far as the investigation 
is concerned* that should be expedit
ed. That is very Important. Second
ly, the other point which I shall raise 
is this. So far as the witnesses are 
concerned, they are available, but they 
do not want to depose before the court 
because in my experience I find that 
there is likelihood of tampering of evi
dence in such cases. So, the delay is 
automatically caused. Sometimes w* 
do not get the medical evidence also 
so quickly. All these things are res
ponsible for the delay.
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SHRl SIDDHESHWARI PRASAD BORTY: But there is evidence befoVe 
SINGH: No difficulty. , BORTY: But there ia evidence oefow
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us and it is suggested that these rape 
cases should be disposed of within six 
months. But unfortunately it takes 
more than 3 or 4 years' time. What 
are the reasons? Do you think that 
any of the Sections of the Criminal 
Procedure Code should be amended?

SYED SHAMSEER RAHMAN: So 
far ,as expediting the case is con* 
cerned, our Government has already 
amended the Code.. In spite of that 
we are facing great difficulty because 
sometimes the doctors are not avail
able for evidence. They are not avail
able for 6 to 7 months. There are a 
large number of cases like that. Some 
doctors are outside the country some 
are here or there. Summons go and 
come back undelivered and the trial is 
withheld. Also, the police Officers are 
responsible for the delay because they 
are not easily available to see that the 
trial is concluded.

SHRI AMARPROSAD CHAKRA
BORTY: So, according to you there is 
defect in the law?

SYED SHAMSEER RAHMAN: No. 
But the delay is there.

SHRI AMARPROSAD CHAKRA
BORTY: But what is the explanation?

MR. CHAIRMAN: He has given it in 
his statement.

SHRI R. K. MHALGI: You said that 
Section IllA  should be renumbered as 
114A. At the same time, you have 
stated that tile words “shall presume”, 
should be substituted by the words 
“evidence before the Court”. What 
are your reasons for making this sug
gestion?

SFHI SIDDHESHWARI PRASAD 
SINGH: So far as presumption is con
cerned, the moment it is presumed, 
then if there is no evidence, the con
viction will be based on the solitary 
evidence of the lady concerned.

SHRI R. K. MHALGI: Please read 
Section IllA  of the Indian Evidence 
Act, Page 6 of the Draft Bill. It fc a

presumption regarding consent, not of 
the proof.

SHRI SIDDHESWARI PRASAD 
SINGH: If the sexual intercourse is 
proved, even then, there will be prob 
lem. 1 am giving an instance. If 
there is a divorced wife and she comes 
out with a story against her divorced 
husband that he committed sexual in
tercourse with her. Medical evidence 
will prove that there was sexual inter
course an hour before, but not with 
whom. She will say that my iivorfead 
husband has committed this offeru** 
and then he will be convicted. There
fore, I am saying that there is danger 
if undue weight is given to her evid
ence.

SHRI R. K. MHALGI: We were told 
that in Bihar there are 50 per cent 
acquittal# in rape casee. So, Public 
Prosecutors also play a very impor
tant role in conviction or acquittal. 
Ia there any machinery to assess the 
role of a public prosecutor in a case 
of acquittal in rape case?

SHRI SIDDHESWARI PRASAD 
SINGH: There is no particular or
definite machinery but if the Police 
is alert, if they can attend, to the 
case day to day, then, they can make 
a report to the Government that the 
case is not being properly conducted 
by the FP or APP or SP or the ASP. 
If the Government is alert, certainly 
there is remedy. Such matters may 
be brought to the notice of the Gov
ernment. Rape by women against 
men are also committed. That you 
may kindly consider. There have 
been cases not only in France but in 
Patna also In Patna High Court, 
there was such a case. Two or three 
girls look away a boy and did all those 
things with him and he was found In 
an awkward position.

The witne$teM then withdrew.
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VII— (1) Shri 17. N. Sinha, IAS 
(Retired)

(2) Shrimati Radhika Devi £x- 
MIJL

(The witnesses were called in find 
they took their seats.)

MR. CHAIRMAN: Before we pro
ceed, may I draw your attention to 
Direction 58 of the Directions by the 
Speaker which reads *8 follows:

“58. Where witnesses appear be
fore a Committee to give evidence, 
tfne Chairman shall make it clear to 
the witnesses that their evidence 
shall be treated as public and is 
liable to be published, unless they 
specifically desire that all or any 
part of the evidence given by them 
is to be treated as confidential. It 
shall however, be explained to the 
witnesses that even though they 
might desire their evidence to be 
treated as confidential such evi
dence it liable to be made available 
to the Membem of Parliament.”
SHRI U. N. SINHA; I am U N. 

Sinha. I am retired Government ser
vant. I retired as Secretary, Depart, 
ment of Education, in the year 1977. 
I have the experience of being Sub- 
Divisional Official. At present I am 
the Secretary of Lok Dal, Bihar. 
Rape may take place in a hotel,
rest house in the fields, in the 
vehicles, police custody, jail, with 
the subordinate staff, girl students, 
women who are helpless and 
weaker sections, and scheduled castes 
and scheduled tribes women. So we 
have to distinguish between all these 
types of rape. Then there is rape 
by a married person, rape by a per
son above the age of 15, by a person 
who is just a student, by a politician, 
businessman. You have to distinguish. 
Then there i$ rape on widows. Re
garding the punishment to be given, 
it has to very according to the crime. 
Helpless gl^s are picked up In a vehi

cle, and rape te committed. It may 
only penetration. When she is raped 
in the vehicle, you have to be a little 
lenient. If the girl is of 12 years o! 
agef if she is raped in a vtoiecle, theu 
she will definitely tell you the truth. 
But there are certain girls, youn* 
girls. The danger is there. Certain 
loose character girls, induced by poli
ticians or by group rivalry, ihev 
will tell lies. I have seen in the 
Bill that when a girl says in a court 
that she is raped, rape is proved. The 
girl says that she has been raped and 
it is taken as evidence and the court 
will presume that she is correct and 
that she is raped. That is a danger 
signal in the present set up of Bihar, 
at least. Here there is political riv
alry. Somebody will entangle a can
didate, if he is a formidable candidate, 
by going to the court and filing a case 
that the girl has said that rape is 
committed by that formidable candi
date and then a prima facie case 
will be established. These things will 
be coming up. Suppose a politicians * 
put a question about somebody the 
other person will induce a girl. So, 
that portion where the girl is raped 
and “and should be taken that ahe 
has been raped” should be omitted. 
Further, if the rape is on weaker sec
tions it Should carry much more pun
ishment than the rape on affluent sec
tions/ If a rape is committed in a 
hotel or a vehicle the proprietors 
should also be punished.

Sir. there is little difference between 
outraging modesty and rape. I feel 
the punishment for outraging modes
ty should also be increased.

W h  inf

| n  *  * —
w  g w n r

% fa'fa *T *rrt svt- 
fw  iw  h u t  $  vn h f l f  m m

i  . "  ‘



wt furi
i t  **|T ^ff3> fitffv fiMT f®
<»f«urite r f  f t  vr* •fSrrr i

$ a f t  *T?f JTf |  f v  « f a  H 1T T O

Vr aft *q«ftv*?r | ««tt is

473

v f  i  w  t o  ^  fvtft *R tct «tt 

f v #  aTf v t w sn T T  j w  i m  ftar 

t  <ft qrfc wnsnr m w  'mfqk i
39$ 15 Vf % CTTO «Tr 1 8 ^  v r

fciT *rfj^ I

(a fr fa  * H s v  w fiw  f t  »rf i \



474
E ic o n )  O r EVIDENCE TENDERS) 'BEFORE THE JOINT COMMITTEE OF THE CRIMINAL U W

(A m en dm ent) B i l l ,  1080.

Thursday, the 22nd October, 1081 from 10.00 to 12.25 hours at Conference HtU. 
Orissa Secretariat,, Bhubaneswar

PRESENT

Shri D. K. Naikar—Chairman

M e m be r s

Lok Sabha

2. Shri Rasa Behari Behra
8. Smt. Vidyavati Chaturvedi
S. Shrimati Geeta Mukherjee
5. Shri K. S. Narayana
6. Shri Trilok Chand
7. Shri V. S. Vijayaraghavan
8. Shri P. Venkatasubbaiah

Rajya Sabha

0. Shri Ramchandra Bharadwaj
10. Shri Amarprosad Chakraborty
11. Shri B. Ibrahim
12. Shri Dhuleshwar Meena 
1*. Shri V. P. Munusamy
14. Shri Hukmdeo Narayan Yadav

S ecretariat

Shri Ram Kishore—Senior Legislative Committee Officer 

Representative of the M inistry o f  H o m e  A ffa irs  

Shri S. C. Bablani, Under Secretary

W itnesses examined 

I Congress (I) t Ganesh Ghat, Cuttack ’

Spokesmen:
,1. Shrimati Indira Mitra

2. Shri Basant EL Beura, Advocate v



3. Shrimati Mamata Das Advocate
4. Shri J. K. Patnaik, Chartered Accountant.

IL Stele Social Welfare Advisory Board, Biwfeaaeswar
Spokesman:

1. Dr. (Mrs.) Belarani Dutta, Chairman
* 2. Shrimati Apala Mitra, Social Worker, Bhubaneswar

m. Utfcal MaUla Samiti, Cuttack
Spokesmen: '

1. Dr. Nlrupama Hath
2. Shrimati Nabanita Roy
3. Shrimati Neeroda Prabha Patnaik
4. Shrimati Shantilata Bhuyan
5. Shrimati Chandraprabha Patnaik

IV. Orlasa Narl Seva Sangha, Cuttack
Spokesmen:

V 1. Dr. Jyotsna Dei
2. Shrimati Padmalaya Das

V. Prajataufra, Cuttack
Spokesmen:
1. Shri Chandrasekhar Mohapatra, Editor
2. Shri Saroj Ranjan Mohanty

VI. Utkal Journalist Asaodatloii, Bhubueewar
Spokesman:

Shri N. K. Swami—President 
y I—Congress(i) Ganesh Ghat, cuttack Spokesmen:

1. Shrimati Indira Mitra 3. Shrimati Mamta Das Advocate
2. Shri B. K. Beufa 4. Shri J. K. Patnaik, Chartered Ac

countant

(The witnesses were called in and they took their seats)

MR. CHAIRMAN; Before w© pro- the Chairman shall make It clear to
ceed, may I draw your attention to the witnesses that their evidence
Direction 58 of the Directions by the shall be treated as public and is
Speaker which reads as follows: liable to be published, unless they

specifically desire that all or any 
part of the evidence given by thetn 

i “58. Where witnesses appear be- Is to be treated •* confidential. It
fore a Committe to give evidence, *hall however, be explained to the
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witnesses ĥat even though they 
might desire their evidence to be 
treated as confidential such evidence 
is liable to be made available to 
the Members of Parliament.”

Kindly introduce yourselves to the 
Committee.

SHRI B. K. BEURA: Yes.

MR. CHAIRMAN; Have you gone 
through the Draft Bill? '

SHRI B. K. BEURA: Yes.

MR. CHAIRM1AN: What are the 
suggestions you are going to give on 
this Bill clause by clause? Your 
statement should be very brief.

SHRI B. K. BEURA: Honourable
Members, we have gone through the 
proposed amendment Bill and so as 
to facilitate the discussion we have 
brought our evidence recorded in 
writing. I will read it out to you.

MR. CHAIRMAN: The Committee 
want to know what are your views in 
respect of the proposed amendment, 
whether you agree with it and if not, 
do you suggest any amendment? As 

.a practising lawyer you are expected 
to give your opinion about lihe amend
ment.

SHRI B. K. BEURA: We welcome 
all the proposed amendments and re
quest your goodselves to kindly add 
two more amendments in connection 
with Sections 978 and 376 I.P.C.

MR. CHAIRMAN: What is to be 
added and where it should be added 
and in whali manner?

SHRI B. K. BEURA: I may be per
mitted to read out the portion.

So fur as Section 375 is concerned, 
what we propose is to bring out a new 
addition as the eighth circumstance. 
So, in line 19 on page % Khe word 
‘Seven* may be substituted by the

word ‘eight'. After that, after l*na 
41 on page 2, the following may be 
added:

“Eiglhly,—Without the free con- ^  
sent of the wife when she expresses 
genuine reasons for not giving con
sent to intercourse by the husband.” •
Besides the seven circumstances 

given under Section 375 I.P.C. of the 
proposed Bill, there may be another 
circumstance, which is more often 
found in the everyday life in our so
ciety Many times husbands return
ing home in drunken state late night 
torture thedr wives and demand in
tercourse and other unusual sex acts 
to which normally any normal wife 
declines and as a result falls victim * 
to the high-handed, bridal acts of her 
husband. Other common instances 
are like demands of hunsbands to • 
commit intercourse in spite of objec
tionable state of health of either 
spouse viz. while suffering from the 
infectious and communicable diseases 
or during pregnancy of the wife etc.
In such circumstances, no wife gives 
her consent to the ^ex-thirsty husband 
for the sole mutual benefit, but the 
husbands in their feeastiy passion 
satisfy their hunger through criminal 
force and pressure against the free 
will of the wives. Such a circumstance 
be added as the eighth circumstance 
under the Section so as to save the 
innocent housewives from the high
handed oppression of *the inhuman  ̂
husbands.

MR. CHAIRMAN: This is a broad 
statement. What js to be inserted is 
not legally drafted.

SHRI B. K. BEURA: I have pro
posed at the end*

MR. CHAIRMAN: There are sever
al sections regarding committing an 
offence against woman. There if any
thing is proposed, you should add it. 
There are so many provisions. But 
under whkh provision do you want 
to add?
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SHRI B. K. BEURA; I want the 

changes to be made like this:

On page 2, in line 19, the word 
'seven’ may be substituted by the 
word ‘eight*.

Again, after line 41 on page 2, the 
following may be added :—

$

“Eighthly—Without the free con
sent of the wife when she ex
presses genuine reasons for not so 
giving consent to intercourse by the 
husband.”

This is the eighth circumstance^

MR. CHAIRMAN: What are i;he re
asons which compelled you to add 
this so that the Members will be able 
to understand the real position of 
law?
1 SHRI B. K. BEURA: You will
agree with me that most of the hus
bands return <home after drinking and 
spending their time in the night clubs 
and demand intercourse with their 
wives. When the wife is not in good 
health and in good mind, she requests 
husband not to indulge in intercourse. 
But the husband uses criminal 
force on the woman. The woman be
comes pitiably helpless. This circum
stance also may be brought under 
rape.

MR CHAIRMAN: I may tell you 
What happens in case of certain mar
riages. If the husband and wife have 
incompatible temperaments, there 
may not be any cohabitation. There 
may be divorce. After divorce, Ihe 
derree of judicial separation, there 
should not be any relationship bet
ween the husband and wife. How this 
question would arise?

SHRI B. K. BEURA; I am saying 
that when the husband and wife live 
*iotfether and when the wife Is not in 
normal mind and normal heatlh. 
There are other instances when viz. 
th^ wife is pregnant, the husband 
makes demand for Intercourse. Some

times, the husband may be suffering 
from some contagiou* disease and de
mands intercourse and the wife re
fuses. In such cases, if the husband 
uses force, then let it be rape.

MR. CHAIRMAN: In such circums
tances, human psychology is such that 

husband will not use force. He 
will not do injustice. I am sure per
haps you are also a married man. 
How many cases of this type have you 
come across?

SHRI B. K BEURA: There are
many cases. These incidents are very 
common. There are abnormal cases. 
Normally these cases do not occur. 
But in abnormal cases, when t&e wife 
is not in a position to submit to inter
course, *the husband uses force on the 
pregnant wife. The wife will not be 
in a state of health to submit to the 
demands of the hudband. The child in 
the womb will be destroyed. Instances 
are there.

MR. CHAIRMAN: That is only an 
imprudent husband. He is not a civi
lised man. It does not apply to every 
individual citizen of this country. 
There may be exceptions. We are not 
making any provisions for exceptions.

SHRI B. K. BEURA: I think that
we must frame laws against such in
human criminals also. I propose 
amendment to provide for atrocities 
committed on ladies by men, which 
are not common.

Next I propose amendment of Sec
tion 376 (Page 3 of the Draft Bill). 
Under the relevant Section 376(2)
(a), (b), (c) and (<1) some classes
of officers have been unlisted. In addi
tion to those oflicers such as Police 
Officers in Section 376(2) (a) and “be
ing concerned with the management 
or being on the staff of hospital*' oc
curring in Clause 2(d), another class 
of officers may be included. That may 
be added as sub-para •‘whoever being 
concerned with the management or 
on the staff at a public place*’. By
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“ public place'* I mean religious, social 
and cultural institutions. Licensed 
premises may also be included in it 
just like licensed hotels, lodging 
houses, clubs, cultural centres, cinema 
houses and other commercial estab
lishments. Visitors here are mostly 
subjected to these offences. I find that 
these offences are very rampant in 
the lodging houses of Orissa. This 
may be added as an addition as sub- , 
paragraph (e) and the existing sub
paragraph (e) may be accordingly 
renumbered.

Another Explanation for “public 
place" as including religious, social 
and cultural institutions and licensed 
premises like hotels, drinking places, 
manufactories and commercial estab
lishments may be added.

MR. CHAIRMAN: You may even 
suggest places where such offences 
take place should be prohibited.

SHRI B. K. BEURA: This may be 
brought under Section 376 as an addi
tional sub-paragraph in addition to 
the proposed one.

MR. CHAIRMAN: Here is a provi
sion for the persons in authority mis
using their positions and you are tel
ling me the instances of other cate
gories of persons.

SHRI B. K. BEURA: As I said, the 
authorities of these public places and 
licensed premises should also be in
cluded. During 1980, more than three 
instances have taken place in the 
lodging houses. Authorities were in. 
volved in the offences, for taking in 
the woman visitor and using their 
power and influence. Because they are 
in management, they committed the 
offence. The provision, if made, will 
definitely correct those offences.

MR. CHAIRMAN: You mean to say 
that this provision should be extended 
to them also.

SHRl B. K. BEURA: Yes.

These are the additions we suggest 
for inclusion in the Bill and with re
gard to the rest of the provisions, we 
have no comments.

MR. CHAIRMAN: Do you agree 
with other provisions?

SHRI B. K. BEURA: Yes.
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SHRI B. K. BEURA: Because we 
are going in for an Amendment, in 
order to provide for enlargement, for 
more specific cases under this Clause,
I wanted inclusion of these.

SHRI AMARPROSAD CHAKRA- 
BORTY: Have you gone through
the Objects and Reasons of *;his Bill, 
particularly point (5)? If persons who 
are in custodial control of the woman 
or girl commit rape on the woman or
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girl, they will be punished. Do you 
think thafc the persons who are manag
ing or working in hotels, lodging 
houses, temples, etc., will be treated 
as being in custodial control of the 
visitors there?

SHKI B. K. BEURA: They are li
censed premises, and there are instan
ces of rapes committed inside the 
temple or hotel or lodging houses, by 
those who are lawfully attached to 
such place*. They may not be constru
ed as being in the custody of manage
ment or staff working at such places.

SHRI AMARPROSAD CHAKRA
BORTY; 'Custodial control* and ‘em
ployment’ are different. These people 
whom you havto suggested are in the 
employ or management at such pla
ces. Do you like to include even these 
persons who are not in custodial 
charge but who are in employment 

% at such places?

SHRI B. K. BEURA: Yes; that is
my suggestion; I have suggested in
clusion of *the persons concerned with 
the management or staff of public 
place9 like religious, social and cul
tural institutions and licensed premi
ses which women often visit for their 
respective beliefs and faiths.

SHRI AMARPROSAD CHAKRA
BORTY: You have said regarding all 
other provisions that you support 
them. Do you support non-publication 
of reports on rape?

\
SHRI B. K. BEURA: Yes: 1 do.

SHRI AMARPROSAD CHAKRA
BORTY: In Orissa, as you know, 
there waa the case of Chhabi Rani. 
The police did not take cognizance 
of this in the first instance. Then af *er 
it was published by the press. Then 
it was taken note ot Therefore, un
less these things are published in a 
limited way, without exposing the 
name of the victim, the police may not 
proceed in the matter. Do you not 
t&l that real justice will no* be done 
to the victim if it is not published?

SHRI B. K. BEURA: As I under
stand from the proposed amendment, 
any publication intending to further 
defame the victim so as to bring for 
a bad name in the society i9 sought to 
be banned.

SHRI AMARPROSAD CHAKRA
BORTY: You want to extend the 
scope of definition by bringing in cases 
where wife refuses to have intercourse 
with the husband. Under the Hindu 
Marriage Act and the law of divorce, 
action can be taken against the hus
band by the wife who can proceed 
with the matter in a court of law. 
When there is already a provision for 
this, why do you suggest inclusion of 
such cases also under rape?

SHRI B. K. BEURA: Inspite of the 
provisions in the Marriage Act there 
are provisions under the Cr PC even 
with regard \o maintenance, that is, 
to give more scope to the common 
man. These provisions are provided 
in the laws and this more elucidation 
is the intent of the proposed amend
ment. My suggestion is to make the 
law more commonly available to the 
common man.

SHRIMATI GEETA MUKHERJEE:
I quite appreciate your concern with 
regaxd to the cases which are included 
in section 376 and you have suggested 
inclusion of religious, social and 
cultural institutions. But about com
mercial establishments there are two 
circumstances. One, the owner or the 
manager himself goes in for such an 
offence. Likelihood is that he may not 
go but under his protection other cri
minals may indulge hi this offence. In 
that case whether you consider these 
circumstances of aiding and abetting 
the criminals to do such things in the 
custody of particular persons that may 
not be under his direct control but In 
very much actually part of the custo
dial case. In your suggestion do you 
want to add If that owner or manager 
himself is the accused then they may 
come or you want also to include in
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the role of an aider and abettor of 
such acta.

SHRI B. K. BEURA: It is a question 
of custody and custody comes into play 
in case of a hotel management when 
the inmate is registered. Then she is 
under the legal custody of the manage
ment. This offence you are pointing 
out may be from the side of the mana
gement and in addition to that it may 
also be committed by anybody else 
other than this management or staff 
but in any case since they are the per
sons expected to provide sufficient, ar
rangement to see that such Instances 
do no. occur they should be treated on 
par. For other inmates there is pro
vision in the law elsewhere but these 
persons concerned with management 
or staff are not excluded.

SHRIMATI GEETA MUKHERJEE: 
You have suggested certain circums
tances which should be considered as 
a rape but our society as it is male- 
dominent this will vitiate the marri
age relationship and bring in hun
dred and on.? complications, What 
•re your comments?

SHRI B. K. BEURA: In this regard 
my suggestion is if such offences are 
codified in the law the criminals will 
be cautioned and discouraged to go 
ahead with them.

SHRI P. VENKATASUBBAIAH: I
would like to draw your attention to 
Para 2 (5) of the statement of objects 
and Reasons. It reads:

“ (5) in the case of rape by a police 
officer or by a group of persons or 
by a person having a custodial con
trol by virtue of his special position 
over the victim, once it is proved 
that sexual intercourse has t.̂ ken 
place, tht* onus should be on the 
accused to prove that the swraal 
intercourse was with the consent of 
the woman.*'

Here you wanted to add another 
sub-clause incorporating certain other 
places viz. lodging houses, religious 
places, cultural centres and even 
cinema houses. These are the items 
which you thought may not be covered 
by this word ’custodial authority'.

SHRI B, K. BEURA: So far as the 
word Custody' is concerned to my 
opinion it is all right and sufficient. 
But so Xar as the classification of per
sons viz. public officers, police officers 
or hospital authorities in seclusion of 
all others which are not covered in 
this amendment I want to bring them 
under this.

SHRI P. VENKATASUBBAIAH: Do 
you feel that by not bringing such 
categories under this provision there 
is merely a chance of a loophole being 
found by eminent advocates to see that f 
the culprits are acquitted?

SHRI B. K. BEURA: Yes, A consi
derable number of instances are there 
like that.

SHRI P. VENKATASUBBAIAH : So. 
this is a sort of omnibus clause I 
would like to know whether it would 
be all right if the rules made under 
this Act are explicitly mentioned.

SHRI B. K. BEURA : Under an in
dependent Section?

SHRI P. VENKATASUBBAIAH: i '  
mean, the rules made under this Act, 
because there is already a clause speci
fying the objective. If you want that 
to be included in the Act, do you feel 
that Justice will be done as more spe
cific instances will be there? What I 
am suggesting is that this being a sort 
of a word that has been used which 
may cover all these categories whether 
it will not be redundant if what you 
suggested is added in the Act.

SHRI B. K. BEURA: Yes, by tl*is 
inclusion we will b® covering quits a
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numberwof claitm . Law will be vtry 
much sttotched atid It fflay sti&tt the 
test of tin*.

SIQU B. IBRAHIM : In Section 375, 
'Fifthly.. /is  added. In view of Section 
90 of the Indian Penal Code, will this 
fee redundant?

SHRI B. K. BEURA: I do not think 
so.

SHRI B. IBRAHIM: I mean, Section 
90 of the Indian Penal Code.

MR. CHAIRMAN: In Section 375 
certain elaborate descriptions are in
serted. So far as consent in concerned, 
Section 90 of the Indian Penal Code 
defines it very clearly. Therefore, the 
question is, whether in view of the ela
borate descriptions contained in Sec

* tion 375, do you feel that Section 90
* has become redundant?

SHRI B. K. BEURA: To nig it ap-‘ 
pear* that the word 'misconception' 
should be substituted by 'mistake of 
facts*.

SHRI B. IBRAHIM: Have you con
ducted any rape cases?

SHRI B. K. BEURA: I have not con
ducted any.

SHRI B. IBRAHIM: Have you got 
any idea as to in how many cases ac- 

y quittals are given?

SHRI B. K. BEUKA: So far as my 
knowledge goes, for lack of sufficient 
evidence or for lack of sufficient enact
ments the real culprits, the criminals, 
are not sufficiently punished. T aitH feel 
that the law can be made a little more 
stringent to put the criminals in bar.

SHRI B. IBRAHIM: Kindly enligh
ten the Committee regarding the fact 
whether the rape cases ended mostly 
In acquittals or in convictions.

"i •
SHRi B. K. BEURA: They ended 

more in acquittals than in convictions.

SHRI &  IBRAHIM: Regarding this
new Section IllA, do you agree in 
toko?

SHRI B. K. BEURA: There ia one 
fear only that if this right Is extended 
to the alleged victim, the woman can 
take advantage of It. It is because of 
the attitude of some women. There 
may be instances when the alleged vic
tims may take ill advantage of the 
amendment.

SHRI B. IBRAHIM: What Is the 
remedy for that?

SHRI B. K. BEURA: What I would 
submit la that Instead ot making it 
specific it should be depending upon 
the circumstances. According to the 
circumstances of the case it would he 
more proper to do so.

SHRI B. IBRAHIM: It is said the 
court ‘shall presume1. That means it 
is a mandatory one. Do you agree with 
that or do you suggest any change in 
this? ’

SHRI B. K. BEURA: This appears 
to be a little arbitrary. My apprehen
sion to this is that this presumption 
will be aibltrary.

There are instances where such 
victims were influenced.

SHRI B. IBRAHIM: My simple
question is this: Whether you are ag
reeable for his clause or you suggest 
any other word instead of ‘‘shall”

MR. CHAIRMAN: He said that he 
agrees with the other provisions of 
the BUI.

SHRI B. IBRAHIM: Now he it not 
agreeable. I have drawn hi* attention 
particularly to this Clause. He says 
otherwise, That wa* the over-all op
inion he gave. 1 would like to know 
his specific opinion regarding this.

SHRI B. K. BEURA; I am not ag
reeable to thifl proposed amendment.
It is arbitrary. That iB my opinion.
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SHRI RASA BEHARI BEHRA: Sup

posing a lady files a wrong allega
tion against a man, whether that lady 
should be punished or not.

SHRI B. K. BEURA: If she is guilty 
at the offence, naturally she should 
be punished.

SHRI RASA BEHARI BEHRA: Do
you agree that during trial stage, the 
name of the victim should not be pub. 
lished?

SHRI B. K. BEURA: I agree.

SHRl AMARPROSAD CHAKRA- 
BORTY: Suppose the victim is dead. 
After the rape is committed, she dies. 
How can it be published?

SHRI B. K- BEURA: Then what?

SHRI 11ASA BEHARI BEHRA : 
Please see 376(2) (a) Page 3 of the 
draft Bill. “ (2) (a) being a police of- 
fleer...........”

If these words* are replaced by po
lice uniform  ̂ do you agree?

SHRI B. K. BEURA: Anybody in 
police uniform having the status of 
police officer.

SHRIMATI GEETA MUKHERJEE: 
You think that Section 111A is arbi
trary. This Section actually gives ne
cessary support to the unfortunate 
and defenceless victims. It may be 
practically impossible for h e r  in some 
situations to prove that she did not 
give her consent. That being the situ
ation and in the prevailing circum
stances, the victim has the advantage 
of the court being under the presump
tion that she did not consent and 
this enables her to bring the neces
sary evidence before the court to prove 
the case. This provision is actually for 
protecting the victim who is a vic
tim of other than custodial rape. Con
sidering that and considering the pre
sent circumstances of society, do you 
think that there is nothing arbitrary 
in the words “shall presun^e”?

SHRI B. X. BEURA; There may be 
instances which you just elucidated. 
This Section may be subject to the 
circumstances or dependent on the 
circumstances. But we may provide 
another proviso under this Clause that 
will meet with our said apprehension.

SHRIMATI GEETA MUKHERJEE: 
You think that a new provision should 
be made.

SHRI B. K  BEURA: Yes.

MR CHAIRMAN: In such cases, 
what happens naturally is when a 
victim comes to the court, a defence 
lawyer like y°u will try to make that 
an offence. Then it may be very diffi
cult for the lady to prove by negative 
aspect. Therefore, in view of the diffi
culty arising out of tEe trial whether , 
it is safe to provide such a provision r 
in order to protect the interests of the 
lady arnd even in safeguarding the 
interests of the accused also. Do you 
think that presumption should be 
there?

SHRI B. K. BEURA: Drawing a pre
sumption is also risky.

: «iq?r
V fT  f v  n fs  <rf?r v t  *fv j*r v  fi»r f t  
*ft 4 $  «rf?f % fa tt * * t  *  *
«ft fnfor v r ^  % *?v t t  v r  ?fr
T fa  v t  snrPT *i#f v t ^ t i
WTVt f f t  % *ft n f *  qffi V t  V f f  
q * w v  f t  a ift, aft f v  
w t«t f t ,  f * r r f f  trrrcfoT v *f t  «ft 

v t  ? i«tv  tot *Tf?fl 
arftv sg^St v ^ t t  *tf? ft  
w f a t j  * f  3iin?fr |  f v  nfir wfm 
f t » r  #  * f  % fa n  «ft f i f t v r r v
ft*Tf— VTT V f W a  fsfatr,

fit * f f  ait?nT ^ ff^ r |  ?
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SHRI B. K. BEURA; The instances 

"which I cited are not permanent in
curable diseases. In case of incurable 
diseases, there 6ho\ild be judicial se
paration. But I am speaking of tem
porary diseases which are curable.

*

SHRI K. S. NARAYANA: You have 
said that there are many cates. Many 
husbands come home in a drunken 
state of mind and insist on their wi
ves for cohabitation and if wife re
fused to give content it should also 
come under rape. I think you are 
aware {bat, in our society, among the 
poorer Classes, many instances occur 
like this. Suppose the wife goes to a 
police station and makes a complaint; 
her husband may be sent to the 
when he comes back from the Jail after 
some time, will that family live hap
pily thereafter? If your argument Is 
io  be accepted, then the very fabric of 
social life will get disturbed.

SHRI B. K. BEURA; My suggestion 
was with reference to abnormal cir
cumstances. In the normal circum
stances, a wife is not expected to go 
to the police station to complain 
.against her husband.

MR. CHAIRMAN: That is all. 
Thank you very much.

(The witness then withdrew)
II—State Social Welfare Advisory 

Board, Bhubaneshwar.

SPOKESMEN:

1. Dr. (Mrs.) BelaraAi Dutta Chair
man.

2. Shrimati Apala Mitra, Social 
Worker.

(The witnesses were  colled in and 
they took their neats)

MR CHAIRMAN; Before we pro
ceed, may I draw your attention to

Direction 58 of the Directions by the 
Speaker which reads a£ follows:—

“58. W here witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it clear to 
the witnesses that their evidence 
shall be treated as public and is li
able to be published, unles they spe
cifically desire that all Or any part 
of the evidence given by them Is lo 
be treated as confidential. It sl&all 
however, be explained to the wit
nesses that even though they might 
desire their evidenoe to be treated 
as confidential such evidence is liable 

to be made available to the Mem
bers of Parliament.”

You must have gone through the 
Draft Bill. Wbat are the comments 
that you want to offer on the Bill 
before the Committee?

DR. (MRSO BELARANI DUTTA: 
The following are our suggestions:—

Legal provision should be made to 
investigate the rape case by a lady 
police officer and examination of the 
victim at the investigation stage and 
trial stage should be by a Commis
sioner who must be a lady because 
the victim will hesitate to disclose the 
entire facts to any male member.

A Committee in each district should 
be made, like the Harijan Atrocity 
Committee, etc., with mostly lady 
members who will visit the place, 
meet the victim and assist the dist
rict authorities in all respects in pu
nishing the actual culprit.

A list of rapists in each police sta
tion should^be mentioned and clrcula* 
ted like other B.Cs, They should be 
Socially boycotted.

In a rape case, the S.P. should sub
mit the chanrgesheet and the D.LG. 
and Collector should supervise the 
case.

The court, instead of giving weight 
to oral evidence, should give mors
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importance to documentary evidence 
m d Commission/Committee reports. 
Appearance of the victim in court 
should be avoided a* far as possible.

Social security; financial help and 
other assistance, ’etc., ahould be legal
ly provided to deserving victims when 
the case i* proved in the court.

SHRIMATI APAJLA MITRA: I *m 
not a lawyer. Therefore, I may not 
be able to tender hair-splitting 
arguments before the hon. Commit
tee. My views will be based °n 
common sense.

So far as the Clauses are concern
ed. Clause 2 which seeks to insert a 
new section 228A (1) provides for 
punishment which may extend to 
two years and fine for publication of 
any name or any matter which may 
make known the identity of the 
person against whom an offence 
under section such and such ;S alleg
ed to have been committed. Here I 
would submit that, under all these 
sections, an F.I.R. has to be lodged 
with the police. The F.I.R. is a 
public document and when the court 
takes cognizance, the proceedings 
are also public. I feel that It would 
be restricting the freedom of press to 
prohibit publication of such news 
which is already available to the 
public. On the other hand, suppres
sion of such news might lead to 
distortion and exaggeration.

As regards Clause 3 which will be 
inserted as section 873. I support it. 
The next section 376(1) provides 
for sentences for different terms ex
tending from seven to ten years. I 
would beg t0 submit here that, while 
agreeing with the other provisions, 
I would like sub-clause (f) to be 
made more stringent. In the case 
of an ordinary rape, it may or may 
not be a calculated move, but in the 
case of a gang rape, it is calculated, 
intentional and pre-planned. That 
is why I am suggesting for m more 
stringent provision here.

Section 37<A provides for punish
ment to a. public servant taking undue 
advantage of his official position and 
seducing any woman who is in his 
custody. I would suggest that it 
should be specifically mentioned in 
the Bill that the punishment under 
this section shall be in addition to 
the punishment which is given to- 
any other non-official person com
mitting the crime of rape. S6 }s the 
case with regard to 376B and 376C.

In regard to the new section IllA, 
my submission is that it might lead 
to blackmail We are following ia 
India the British Judicial procedure ' 
where by a person cannot be held 
guilty unless it is so proved against 
him. But the proposed amendment 
could, make him guilty from the 
date of prosecution till he ean absolve 
himself from such charges. I think 
this will give a handle to the call- 
girls who try t0 earn money in the 
easiest way possible. A woman 
coming for an interview might lodge 
a complaint against the interviewer 
and use it as a lever to get the ap
pointment. Therefore, I would sug
gest that this provision should be 
modified.

The Bill provides for life-term for 
the offender on the evidence of the 
woman supposed to have been raped.
I would like to express my fear 
before this hon. body that this might 
lead the offender to liquidate the 
victim so that there would be no 
chance for her to lodge a complaint 
If it would have been for the prosecu
tion to prove the charge before he 
could be convicted he would not have 
perhaps thought of summary liquida
tion of the victim but since on her 
complaint and complaint alone he 
would get a life-term, he might des
perately try to wipe out all possible 
sources of evidence after rape is com
mitted.

MR. CHAIRMAN: Thank You.

(The witness then uHthdrew>
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VtMH Mchfta SamUi, Cuttack.
Spokesmen:

1. Dr. Nirupama Rath:
2. Shrimati Nabauita Roy:
3. Shrimati Neeroda Prabha P*t- 

maik :
4. Shrimati Chandra Prabha Pat
naik:
5. Shrimati Shantilata Bhuyan: 

iThe witnesses were called in and they 
took ifwir Seats)

M R . C H A I R M A N : Before we proeced, 
may I draw your attention to Direction 
50 of the Direction* by the Speaker 
'which reads aa follows?

“58. Whete witnesses appear be
fore a Committee to five evidence, the 
Chairman shall make it clear to the 
'witnesses that their evidence shall be 
treated as public and is liable to be 
published, unless they specifically de
sire that alitor any part of the evidence 
<iven by them is to be treated as con* 
fid«ntiai. It shall however, be e*- 
plained to tha witnesses that even 
though the* might desire their evi
dence to be treated as confidential 
such evidence is liahe to be made 
available to the Members of Parlia
ment/’

You would have gone through the 
proposed amending Bill. What are 
.your comments clause-by-clause?

DR. (MRS.) NIRUPAMA RATH: In 
clause No. 226-A Utkal Mahila Samiti 
deems it ia correct not be publish the 
name of the victim in rape cases but, 

"anything which leads to the disclosure 
of the identity of the victim thia kind 
of sweeping restriction should be 
withdrawn. Sot we propose to add to 
this Clause to the first line after the 
words—any matter ‘except by way ef 
lodging information with the police, or 
Magistrate or Complaining to the 
authorities in accordance with the pro
cedure proscribed by tew'.

In claw* No. 375 A at page No. 2 
under the heading ŝexual offences’ the 
6th para I* vague and does not convey 
the meaning properly and so should be 
made specific. We think it is little 
vague.

So. In Section 37«(2) on 3 iU
Une 2i after the words ‘remand home; 
tn* following words may be added:—

“or any head ot religion* Institu
tion* like Monastery, temple etc. or 
Minister. M.P., MX».A: or political 
lender".

This ahould be added after “ remand
• Heme1’ in line 31 on page 3. It is
because political people are also com
mitting such crimes. So, this should 
be added.

In Section 376 on page 3, regarding 
the term of punishment the third line 
speak* that the punishment in gang 
rape should not be less than seven 
yeara and the eighth line sneaks that 
it may be less than seven years, which 
ia contradictory So, we propoae to 
keep that the punishment should not 
be less than 10 years, maybe also for 
Ufte. But we suggest that the punish
ment should be for life. So, the pro
viso in Section 376 should be deleted.

MR. CHAIRMAN: You want that
discretionery power should not be 
given tor the time being?

DR. (MRS.) NIRUPAMA RATH: It 
should not be less than i0 years. So,
I say that the proviso above line 35 
Should be deleted and it should be 
made for life.

Last but not the least I have got to 
say about Section 11 I A  onp*ge& I t  
is stated ‘4.. .the question ig w h e t h e r  it 
was without the consent of the w o m a n  
alleged to have been raped anc* she 
states in her evidence before the court 
that she did not conseht the court shall 
presume that she did not consent." 
This fixes the onus of proving the con
sent of woman in certain cases (cases 
of custodial rape) on the ‘’ reused. 
The Utkal Mahila Samiti !s in favour 
of thia clause and further wants this 
to be extended in all cases.

SHRfMATI NABANTTA ROY: I be
lieve this is more a social problem
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lhaa purely, a legal problem. This has 
to be taskled both socially and legally. 
The enactments mu3t be more mean
ingful. And to be meaningful they, 
must have a social aspect. These 
legislations will be ineffective unless 
the social structure is made to changet 
The permissiveness that has eroded
our social structure will have to be
viewed with seriousness. The effect of 
the media and the laxity in censorship 
in films, magazines and other media 
are responsible for this. The integri
ty and the moral standard of the peo
ple is sacrifled for the economic ex
pansion. The result is a start Iran 
the back. Crimes are on the increase 
and the riggllng out from the legal 
consequences of these crimes is be
coming more and more common. En
actments should be made escape-proof.

It is an undisputed and a recognised 
fact that the police system has further 
degenerate^ as the custodians of law 
and security. There is corruption 
from top to bottom and political, infl
uence is one of the reasons for this.

Less of political interference in the 
police organisation may give better 
results. This has been discussed in 
the Utkal Mahila Samiti. Neither do 
the police command the fear for the 
criminals, nor the succour for the 
victims as they used to be before. 
So, through overhauling of the police 
system and organisation is one of the 
major factors. Social security and 
police protection are mere mockeries.

MR. CHAIRMAN; So far ad this 
Committee is concerned, it has not 
followed "political influence".

SHRIMATI NXBANITA ROY: . Y ou  
must see the social aspect of it. The 
issue is how this organisation can help 
this Committee.

As far as the penal clauses in gene
ral are concerned I may make a diffe
rence between the police custodial 
rape and non-police custodial rape 
because the police are responsible for 
custodial rape. For this custodial

rape by the Police, punishment should 
t>e stringent. We go even to the ex
tent of suggesting capital punishment.
So, it should be a deterrent punish
ment. Tne police themselves do com
mit such crimes. We should differ
entiate between police and non-police 
custodians and award punishments 
accordingly. Even for gang rape, ex
treme punishment should be given< So, 
extreme punishment must be given for 
these two types of crimes-^police 
custodial rape arid gang rape. This 
will act as a deterrent:

One thing more and that is my sug
gestion about investigation. During 
the investigation stage my suggestion 
would be that as soon as a case of 
rape is registered, investigation 
work should be given not to the police 
officer, but to a judicial officer and it 
should be investigated by an officer if 
not less than the rank of DS.P. who 
will not be amenable to any sort of 
influence. ^

The next point is that trial should 
be conducted by a Session Court and 
not by any lower court. Once a 
charge is framed, the bail should be 
refused and the accused Should be put 
under judicial custody.

SHRIMATI NEERODA FRABHA 
PATNAIK: I am Secretary of the
Mahila Samiti and we have legal aid 
committee and we were getting a num. 
iber of letters regarding these rape 
cases &nd legal cases and one or two , 
instances I can give you that Police are 
not dealing with these cases properly 
And they are also harassing the vic
tims. In one case in Ganjam district in 
Orissa, two sisters had gone to the 
forest to pick up some wood. One was 
ten years of age and the other was 12 
years of age. At that time, a person 
came in a car and he stopped the car 
in the jungle and raped one of the 
girls. The Other gilr.. went to the vil
lage and informed. The whole story is 
reported to the Panchayat Officer and
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to the Police Officer and evrybody. 
What happened ia that the gbi waa 
kept for 24 hours in police Thana but 
no action was taken. What the public 
will do when the Police ia not taking 
any action after it is reported to them. 
What right do they have to keep the 
girl for 24 hours in the police stationT 

, We request the Committee t|iat these 
’ Police Officers should be given rigorous 

punishment. If you permit me, I can* 
give more examples.

SHRIMATI CHANDRAPKABHA 
PATNAIK: I am Genral Secretary 
of the TJtkal Mahila Samithi Commttee. 
Please refer to Section 228A(1) of the 
draft BUL Publicity is Insisted. But 
identity of the victim should not be 
Imblished because the women suffers 
in the society. The husband may di
vorce his wife. So, the name should 
not be disclosed when the complaint 
la lodged to the authorities.
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DR. (MRS.) NIRUPAMA RATH: 
There are tome exceptions, no doubt. 
There are some blacksheep also among 
women. That also we admit. But the 
number of such women is very small. 
Such women must be found out and 
punished.
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SHRIMATI NABANITA ROY: Igno- 
ranee of law is no defence at all.
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SHRIMATI NABANITA ROY. You 

have to follow certain norms In deci
ding a case. You cannot have a general 
law. The law is not one for a girl and 
other for a boy. The same law holds 
good tor both.

SHRI AMARPROSAD CHAKRA
BORTY: Kindly see Exception to Sec
tion 379 of Penal Code 3 of the Bill. 
“Exception;—Sexual offence by a man 
with his own wife, the wife not being
under fifteen years of age.......” some
women have. recently suggested that 
the age may be 18 years. What is your 
opinion?

SHRIMATI NABANITA ROY: The 
existing provision will do.

SHRI AMARPROSAD CHAKRA
BORTY; Kindly see In Section 375 
“Seventhly.— With or without her 
consent, when she is under sixteen 
years of age ’' Do you want that the 
age should be raised to eighteen years?

SHRIMATI NABANITA ROY: 16 
years of age should be alright.

SHRl AMARPROSAD CHAKRA
BORTY: Do you suggest that some 
Mahila Association's help should be 
taken at the time of investigation?

SHRIMATI NABANITA ROY: Yes 
Not only that, but more women police 
should be appointed. The victims will 
feel more free to talk to women police 
officers than to talk to male police 
officers.

SHRI AMARPROSAD CHAKRA
BORTY; Some suggestion bas been 
made that, because the doctor's probe 
after the rape is a valuable evidence 
in a rape case, there Bhould be some 
special procedure when the examination 
is made. Have you anythin* to suggest 
how this investigation should be made 
and by whom?

DR. (MRS NIRUPAMA RATH: 
The examination should be made by 
two lady doctors. They mint examine

the woman not only visually but alto 
through laboratory examination for 
sperm-detection, Laboratory facilities 
lor chemical examination should be 
available. All hospitals and doctors are 
not equipped with these facilities; 
only a lew specialiaed institutions have 
these. So, the doctors, in suc<h cases, 
ahould be provided with these facili
ties.

SHRIMATI GEETA MUKHERJEE: 
In the course of your evidence you 
have said that your Association is re
ceiving many complaints. Have you 
received any complaints o£ custodial' 
rape, that ia in a police station etc.

SHRIMATI NEERODA PRABHA 
PATNAIK : Yes, complaints abouft
rape i* police statien also. But they 
are suppressing the cases. The victims 
are writing letters. But no action has 
been taken till now.

SHRI B. IBRAHIM: Have you
brought it to the notice of the Govern
ment?

SHRIMATI NEERODA PRABHA: 
PATNAIK: We have received com
plaints. There is a Legal Aid Committee 
in the State, but that is still not funo 
tioning. We have submitted all the 
letters to the Legal Aid Committee 
of the State:

SHRI AMARPROSAD CHAKRA
BORTY: In those cases publicity is 
necessary.

SHRIMATI NEERODA PRABHA 
PATNAIK: These cases have been
published in the press also. Recently 
in the daily paper Sarftaj they have 
published. They have also mentioned 
that Government is not taking action.

SHRI RASA BEHARI BEHRA: Just 
now you mentioned that there should 
not be any publicity.

SHRIMATI NEERODA PRABHA 
PATNAIK: We want publicity but
without mentioning the name of the 
victim.
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1>B. (MRS.) NllWPAMA RATH:

:Normally publicity to the name of the 
victim ahould not be given; the victim 
should not be identified. But when the 

X  necessity comes, the victim has also 
.to be identified. We should not have 
a blanket ban over that. When there 
is a dire necessity, the name may be 

'published. For example, in the ease of 
‘Chhabi Rani, we knew about it only 
after it was published. Only in cases 
of dire necessity the name should be • 
published. Otherwise, the attempt
should be not to publish the name.

SHRI B. IBRAHIM: Regarding police 
you have said that the present police 
system should be changed..

SHRIMATI NABANITA ROY: We 
must be able to reinstill in the public 

, *  sense of security and trust in the
police system which is fast deteriora- 

v tipg. Government must take stepa to #
^see that the police officers do not fall *

a victim to vices.

MR. CHAIRMAN: What is the con
crete suggestion tfiat you would like 
to make?

SHRIMATI NABANITA ROY: As in 
IAS there should be inter-change bet
ween different States in the police 
cadre so that they may not wield influ
ence in the locality. There should be 
more recruitment of the lady .police

4 and the cases of rape should be #*n-
ytrusted to the lady police.

SHRI P. VENKATASUBBAIAH: I
draw your attention to the suggestion 
that you have made in regard to the 
transfer of the police so as to create, 
confidence 1ft the police so that they 
discharge their duty in the manner 
that real culprits are brought to book.

' As in the case of IAS so in respect of
IPS we allot officers to the States

SHRI P. VENKATA&UB&AIAH: 
What about Inspectors and Sub-Inspec
tors of Police? Qo you think it is prac
ticable to bring them from outside the 
State?

SHRIMATI NABANITA ROY: I think 
a certain portion should be brought 
from outside.

SHRI P. VENKATASUBBAIAH: 
You said that there should be sepa
rate cell consisting of lady police offi
cers to deal exclusively with rape and 
such other cases.

SHRIMATI NABANITA ROY: That 
is our suggestion.

MR. CHAIRMAN: Madam you said 
that investigation should not be en
trusted to a police officer but it should 
be entrusted to the magistrate. Do 
you want judicial magistrate?

SHRIMATI NABANITA ROY: Yes.

MR. CHAIRMAN: But you know in
vestigating officer cannot be a presid
ing officer.

SHRIMATI NABANITA ROY. Pre
siding officer and investigating officer 
can be two different magistrates.

MR. CHAIRMAN: You want lady
police officers to be entrusted this 
work because you have lost confidence 
in the male police officers*

SHRIMATI NABANITA ROY I 
made that suggestion because women 
will be frank to talk to the women

MR. CHAIRMAN: You said that the 
proposed amendment does not guaran
tee heavy punishment and it should be 
enhanced in case of persons in autho-

SHRIMATI NABANITA ROY: There SHRIMATI NABANITA ROY I
skjerbld be more diffusion than as it is made the comment la respect of cus-

fadfcl cases and police officers under
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whom they ore in custody. So, if the 
police officers art found to be guilty 
then they should be provided with de- 
ttrrant punishment and I say that 
even capital punishment should be 
provided.

MR. CHAIRMAN: Then about ‘pre
sumption’ I would, like to know whe
ther you feel there would be harass
ment on the part of the accused that 
he will not be getting sufficient oppor
tunity and there is possibility of black
mail.

SHRIMATI NABANITA ROY: The 
amending provision is all right. The 
onus of proof should be shifted to the 
accused.

MR. CHAIRMAN: This presumption 
under Section 111A will defeat the 
main purpose of the Criminal Proce
dure Code. Here the presumption 
would be that he is guilty unless it is 
proved.

SHRIMATI NABANITA ROY: It is 
a one-sided approach. The victim 
who is raped has to be examined in 
the sense that when a man commits 
rape, it is for her to prove that he 
has committed rape on her, There 
will be many loopholes, it is very diffi
cult to prove that there has been ro 
consent and unless there is such an 
amendment, it would not be possible 
for these cases to come to light and 
there is every chance of the offender 
wriggling out of it unless it turns the 
other way round.

MR. CHAIRMAN: Is it your case
that there should be a special case 
other than the general law?

SHRIMATI NABANITA ROY: It
should be a special case other than the 
general law.

SHRI AMARPROSAD CHAKRA
BORTY: Mrs. Roy, though the Parlia
ment has brought this amendment to

give special treatment to women, yet 
in twairing this amendment you might 
have observed that they have framed 
a particular clause, that is, in the case 
of custodial rape presumption should 
be taken. So, we have framed a clause 
in regard to the rape in custody in res
pect of those who are in custody. In 
that case presumption shall be made. 
In view of this, do you feel that by 
framing this clause, even appointing a 
woman police officer will be of any 
use? And do you think that a com
mon law should be made for all, for 
those in custody and also in a general 
way?.

SHRIMATI NABANITA ROY: I
think it should be in regard to custody 
only.

SHRI AMARPROSAD CHAKRA
BORTY: Custodians are public ser
vants in authority. Then there is like
lihood of ‘their thinking ‘Oh’, we have 
been singled out, others would com
mit rape and they will be left ‘scot 

free.’ So, there will be a psychology o f 
change in their attitude so that they 
will group together and see that there 
is more rape by them. In view of this, 
is there any likelihood of creating such 
a feeling in the minds of those people 
so that the entire purpose of thi* 
amendment will be defeated?

SHRIMATI NABANITA ROY: The
custodians are armed with certain 
powers which make them liable to 
commit more crimes. That is why they 
have been singled out and the laws 
have become more stringent. Because 
they are armed with power and while 
having custody they are likely to mis. 
use their power, so I think this Sec
tion is right.

MR. CHAIRMAN: Thank you.
(The witnesses then withdraw.)

IV. Orissa Nari Seva Sangha, Cut
tack.

Spokesmen:

1.. Dr. (Mrs.) Jyotsna Dei, Presi
dent. *
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2. Shjrimati Padmalaya Dos.

\The wifrxtses were called in and they 
took their seat#*)

MR. CHAIRMAN: Before we pro
ceed, may I draw your attention to 
Direction 53 of the Directions by the 
Speaker which reads as follows:

“58. Where witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it clear to 
the witnesses that their evidence 
shall be treated as public and is li
able to be published, unless they soe- 
ciflcally desire that all or any part 
of the evidence given by them is to 
•be treated as confidential. It shall 
however, be explained to the wit
nesses that even though they might 
desire their evidence to be treated 
as confidential such evidence is li
able to be made available to the 
Members of Parliament”

f MR. CHAIRMAN: Please introduce 
vJrourself one by one.

SHRIMATI PADMALAYA DAS: 
Yes.

MR. CHAIRMAN: Then, what are
your comments on this Bill?

DR. (MRS.) JYOTSNA DEI: I agree 
With all the clauses in the Bill I 
would just add only one thing.

Heads of religious institutions have 
not been included in the category of 
offenders. They should alsho be in- 
^Juded.

SHRIMATI PADMALAYA DAS: Re
garding FIR, it is only the initial stage.

It phould not be published in the 
newspapers.

DR. (MRS.) JYOTSNA DEI: If 
somebody commit adultery with the 
wife of a man, the offender can be 
punished. If the husband complains 
against tht woman, can the offender be 
punched?

MR. CHAIRMAN: The point is very 
simple. In case of ladies after mar
riage, if rape is committed without 
consent, the lady has a right to file a. 
complaint If the consent was given 
by the lady after marriage and the 
husband has not connived or not given 
consent, then it is an offence and the 
husband can file a complaint.

DR, (MRS.) JYOTSNA DEI: Can 
the wife complain against the husband 
for same reason?.

MR. CHAIRMAN: Married wife can 
complain if she is above 15 years of 
age.

SHRIMATI PADMALAYA DAS: 
When you say age of 15, as far as we 
know, there is a law prohibiting mar
riage below 18 years.

MR. CHAIRMAN: Yes. Marriage is, 
at a limited age because it was thought 
that the lady can give her consent and 
late marriages are also good for popu
lation control. There is a severe limi
tation placed on age. Even that res
triction is there. But our customary 
law allows marriages even at early age 
and those marriages take place undjr 
customary law and dedared legaL

SHRIMATI PADMALAYA DAS: 
Early marriages have taken place in 
Orissa, and also in R j^ a s th a n .

MR. CHAIRMAN: Some scope is
given for custom, usages, and tradi
tion because those customs are fol
lowed from tkne immemorial. Those 
rights are reserved under law.

SHRIMATI PADMALAYA DAS: 
Does it include bfgamy also? Yqpter- 
day I was reading “The Hindu*1 where
in it is reported that a man with two 
wives had 15 children. Is it legal or 
not?

MR. CHAIRMAN: Is it your view' 
that the age should be raised to 16 
years?

8HKIMATI PADMALAYA DAS 
should be.



MU CHAIRMAN: We have no ob
jection. We want to know from you.

DR. (MRS.) JYOTSNA DEI: It is 
already raised. Why this topic ahould 

/be raised again? This creates an ano
malous situation.

MR. CHAIRMAN: Law-makers are 
conscious of the limitation*.

The tvitnesses then withdrew.
V. Prajatantra, Cuttack —

Spokesmen:

1. Shri Chandrasekhar Mohapatra,
Editor.

2. Shri Saroj Ranjan Mohanty,
(The witnesses were called and they 

took their teats.)
MR. CHAIRMAN: Before we pro

ceed, may I dr^w your attention to 
Direction 58 of the Directions by the 
Speaker which reads as follows;

“ 58. Where witnesses appear be
fore a Committee to five evidence, 
the Chairman shall make it clear to 
the witnesses that their evidence 
Shall be treated as public and is 
liable to be published, unless they 
specifically desire that all or any 
part of the evidence given by them 
is to be treated as confidential. It 
shall, however, be explained to the 
witnesses that even though they 
might desire their evidence to be 
treated as confidential such evidence 
is liable to be made available to the 
Members of Parliament.”

Both of you are Press representatives.
SHRI CHANDRA SEKHAR MHA- 

PATRA*. Yes. Sir.
MR. CHAIRMAN: What are your

comments so far as this Draft Bill is 
concerned?

SHRI CHANDRA SEKHAR MOHA. 
PATRA; We unequivocally support the 
Bill except on one or two points.

Kindly see Section 111 A of the Indian 
Evidence Act, 1872, Page 6 of the draft 
bill. The question is if the woman 
alleged to have been raped states in

her evidence before the Court that she 
did not consent, the court shall pre
sume that she did not consent. This 
we have to submit i* devoid of the 
fundamental principles of jurisprud
ence which presumes the accused to b? 
innocent until the coflfjrary is proved. 
There are several instances Re
cently the Cuttack S. P. wrote an 
article in which he has cited some in
stances to show that it is the woman 
who is on the offensive and not the 
man. There is an instance of the 
presence of mind of a lawyer. When 
a lawyer was going in a First Class 
coupe, a lady said that unless he paid 

Rs. 1,000 she would report to the P°- 
lice that he wanted to rape her. He 
pretended to be deaf and asked the 
lady to explain in writing which she 
cfld. Then he reported the matter 
to the police and she was prosecuted. 
There are so many instances like this. 
There is the racket of women regu
larly visiting hotels seeking men; ab
out payment, ff there is some dis
pute, the women start threatenihg 
that they would report to police. For 
these reasons I think that this portion 
of the Bill needs some change; some 
amendment should be there to protect 
the male persons. There is no protec
tion for men even when they are not 
on the offensive; it is the women 
who are always on the offensive.

MR. CHAIRMAN: What is your
concrete suggestion there?

SHRI CHANDRASEKHAR MOHA
PATRA: It should not be presumed 
that whatever the woman says is 
correct and true.

MR. CHAIRMAN: Do you want
this provision to be deleted?

SHRI CHANDRASEKHAR MOHA
PATRA: Yes: it should be delet
ed. I have already said that, if noth
ing is proved to the contrary, then 
only it should be presumed. If other 
evidences are there, it should not be 
presumed to be true, *
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1MIR. CHAIRMAN: That does not

arise if the provision itself is to be 
deleted. ■

SHRI CHANDRASEKHAR llOHA- 
PATRA: Section 228A says that
the identity of the victim should not be 
published. Before the matter goe8 to 
the court, if somebody is caught in 
the hotel, then it is published; by that 
time, it is not a part of court proceed
ings. But this Bill will deprive them 
of this right. It should be allowed to 
be there. Today the courts can hold 
any part of their trial in camtora. 
When they have the right to hold 
trial in camera, this provision about 
publication I do not think, is neces
sary; th>?re is no need for this. These 
are the points I wanted to cover.

SHRI SAROJ RANJAN MOHANTY; 
The proposed insertion in the Indian 
Evidence Act namely, section 111 A,

*‘In a prosecution for rape under
clause (a) or clause (b)............ of
the Indian Penal Code, where sexu
al intercourse is proved and the 
question is whether it waa without 
the consent of the woman alleged 
to have been raped and she states 

in her evidence before the Court 
that she did not consent, the Court 
shall presume that she did not con
sent.”

Here I would like to submit that 
the following words, namely, “and 
1 lathing is proved contrary to that” 
be added after the words ‘ ‘ ..that she
did not consent___Then only the
Court shall presume that she did not 
give the consent.

MR. CHAIRMAN: Your friend has
already suggested that. What more 
do you want to add ? '

SHRI SAROJ RANJAN MOHANTY: 
The proposed section 376A reads:

‘‘Whoever, being a public servant, 
takes undue advantage of his offi
cial position and seduces any wo
man wto> is in his custody aa such

public servant or in the custody ef 
a public servant subordinate to>
him........."

Here, ay  submission is, it should be
like this;

“ .........or in the custody of a pub-
lie servant either subordinate or* 
superior to him. . . . "

As regards the provision for punish
ment for disclosure of the Identity of 
victim I would like to submit that the 
punishment is very stringent, it 
should be confined only to fine. l*hat 
is all I wanted to submit.

MR. CHAIRMAN: Thank you.

(The witnesseg then withdrew.)

Vl—Utkal Journalist Association, 
Bhubaneshwar.

Spokesman:
Shri N. K. Swamy, President.
MR. CHAIRMAN: Before we pro

ceed, may I draw your attention to 
Direction 56 of the Directions by the 
Speaker which reads as follows:

“58. Where witnesses appear be
fore a Committee to give evidence* 
the Chairman shall make it clear to 
the witnesses that their evidence 
shall be treated as public and is 
liable to be published, unless they 
specifically desire that all or any 
part of the evidence given by them 
ia to be treated as confidential. It 
Shall however, be explained to the 
witnesses that even though they 
might desire their evidence to be 
treated as confidential such eviden
ce is liable to be made available 
to the Members of Parliament/1

I hope you have gone through the 
amending Bill. What have you to say 
in this respect?

SHRI N.K. SWAMY: Recently the 
Press Council was here and the Chair* 
man of the Press Council said that 
they have made a proposal to the 
Government to amend the statute to
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give it power to impose fine or impri
sonment to journalists who have vio- 
iated public taste or code of conduct 
Our federation also proposed that the 
code of conduct should be statutorily 
made to be administered by the pro
fessional body. If that is done then 
there is no need for the penal clauses 
in this Bill in so far as journalists are 
concerned.

Secondly, when there is an occur
rence of an incident of this nature, all 
the local people come to know and no 
purtpose is served by not giving the 
name of the victim and the accused 
So, we also suggest that provision re
garding *in camera proceedings’ should 
be deleted.

As regards public servant, the defi
nition of the public servant does not 
include clearly the Ministers. We feel 
there have been instances of the mis

use of his position. So, the Ministers 
should be included specifically in the 
category of public servant.

With regard to discrimination about 
the accused, I would like to submit 
that there have been instances where 
the woman also seduce for ulterior 
motives. A woman of loose character 
might pretend that she had beep ask
ed to submit. Now, that kind of thing 
is there. It should apply in equal 
measure to woman if the woman is 
also a culprit and the onus of proving 
Should also lie with her.

MR. CHAIRMAN: What,is your 
opinion about presumption? Should 
it be there or not?

SHRI N. K. SWAMY: The presump
tion as it is today will be against men.

: But there have been, of late, sane
capes where blackmailing by woman

ia there. Prostitution has been ab*> 
lisihed. but those who practise it would 
find that under this provision the scope 4 
for blackmailing is more.

MR. CHAIRMAN: How many cases 
regarding maligning the character of 
gentleman have come to your know
ledge?

SHRI N. K. SWAMY: There i* a 
social stigma. Even when the woman 
has been molested or violated, she 
does not go to the court

MR. CHAIRMAN: That is not my 
point. We are making out a case that 
presumption will be harassment for 
some gentlemen. There may be some 
prostitutes blackmailing gentlemen. 
Therefore, I want to know how many 
cases of this type have come to your * 
knowledge. I am asking you because 
you are a press reporter and some ca$ea ' 
would have come to your knowledge 
for publishing.

SHRI N.K SWAMY: You are quite 
right in saying that I should 
have covered such instances . In 
my private conversations I have come 
to know of some, though I have not 
published them. For instance in Bhu
baneswar some young girls go to the 
houses when ladies are not generally 
at home. If the man opens the door 
and there is nobody in the house, they 
blackmail. .

MR. CHAIRMAN: Such cases might 
be very rare. Anything more you want 
to say?

SHRI N. K. SWAMY: No.

MR. CHAIRMAN: Thank you very 
much.

(The committee then adjourned).
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KSCORD Or EVIDENCE TENDERED BEFORE THE JOINT COMMITTEE ON THE CRIMINAL LAW
(Amendment) Bill, 1980.

*
Friday, the 23rd October, 1981 from 09.00 to 11,45 hours in Conference HaM, , 

Orismi Secretariat, Bhubaneswar.

PRESENT
•N

Shri D. K. Naikar—Chairman

MSMBM 

Lok Sabha

2. Shri Rasa Behari Behra 
S. Shrimati Vidyavati Chaturvedi
4. Shrimati Suieela Gopalan
5. Shrimati Geeta Mukherjee
6. Shri K  S. Narayana
7. Shri Bapusaheb Parulekar
•8. Prof. Nirmala Kumari Shaktawat
9. Shri Trilok Chand

10. Shri P. Venkatasubbaiah

Rajya Sabha
11. Shri Ramchandra Bharadwaj
12. Shri Amarprosad Chakraborty
13. Shri B. Ibrahim
14. Shri Dhuleshwar Meena 

r 15. Shri V. P. Munusamy
16. Shri Hukmdeo Narayan Yadav

Skmtahzat

Shri Ram Kishore—Senior Legitlatwe Committee Officer f

Rxtobentativ* or the Mnranrr or Home Avtam 

Shri S. C. Bablani—Under Secretary  " ;  \



Wmmmtm muiMam

I. G^eflunent or Ortaa Bhnbnetwar 

Spokesmen:

1. Shri Gobinda Das, Advocate General

2. Shri Krishna Prasad Mohapatra, Law Secretary

3. Shri Narasinha Swain, IPS

4. Shri Sudhansu Mohan Patnaik, IA8, Additional Secretary, Home Depart
ment

II. Shrimati Jayanti Patnaik, M.P.

I—State Government of Orissa, 
Bhubaneshkvar.

1. Shri Gobinda Das, Advocatc
General. •

2. Shri Krishna Prasad Mohapat
ra, Secretary (Law)

Spokesmen
3. Shri Narasinha Swain, IPS* 

Inspector General of Police.

4. Shri Sudhansu Mohan Patnaik, 
IAS, Secretary, Home Dept.

The witnesses were culted in and 
they took their seats.

MB. CHAIRMAN: Before we pro
ceed, may I draw your attention to 
Direction 58 of the Directions by the 
Speaker which reads as follows:

“58. Where witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it clear 
to the witnesses that their evidence 
should be treated as public and is 
liable to be published, unless they 
specifically desire that all or any 
pert of the evidence given by them 
is to be treated as confidential. It 
shall however, be explained to the 
witnesses that even though they 
might desire their evidence to be

treated as confidential such evid
ence is liable to be made available 
to the Members of Parliament.’'

Have you submitted your Memo* 
randum containing some of your com
ments?

SHRI GOBINDA DAS: We have 
prepared some statement. •

MR. CHAIRMAN: You tell us on 
what points you are going to enlighten 
us, one by one.

SHRI GOBINDA DAS: Kindly refer 
to Section 228A and its Explanation 
(Pp.2 and 3 of the draft Bill) of the 
Indian Penal Code. The purpose and 
object is to protect the prosecutrix. 
Therefore, the addition of the words 
•“provided the name of the victim is 
next disclosed” may be made. Then 
the purpose of giving protection will 
really be served. Or the Explanation 
may be-deleted altogether because 
Section 228A(1) takes care of it. It 
has been stated therein that "is alle
ged or found to have been committed 
shall be punished with imprisonment 
for a term which shall not be less 
than one month but which may ex
tend to two years and shall also be 
liable to fine.*9 So, either of the  ̂twa 
modifications will solve «the problem 
and achieve the objective.
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Aa regards Section 176 Clause 6 
(Page 2 of the draft Bill), the words 
“or is unable to offer effective resist
ance** should be substituted by the 
words “or is rendered incapable of 
protecting herself or securing protec
tion.” These will cover both her 
physical and mental inabilities.

Kindly See Explanation 2 of Section 
375 of the Penal Code page 2 of the 
draft Bill. We think that this should 
not be there. In a judicial separation, 
the marriage subsists till such time 
that the divorce is granted. Law does 
not rule out re-conciliation of the par
ties in a judicial separtion even when 
they are living separately and even 
when the decree of judicial separation 
is still in force. The existence of Ex
planation-2 will render reconciliation 
between the estranged couple difficult.

V O n  the other hand, if Explanation-2 
is deleted and for different reasons, 
the estranged couple come together and 
cohabit, there is a fair chance of re
conciliation. Cohabitation during the 
periqi when decree of judicial sepa
ration is still in force should not carry 
with it a risk of prosecution for rape 
later as reconciliation may thereby 
become almost impossible.

In section 376, in ’Exception’, it has 
been mentioned in the Bill that “se*- 
ual offence by a man wtth his own 

f  wife, the wife not being under fifteen 
years of age; is not rape”. Here the 
expression should not be ‘sexual off
ence'; it should be ‘sexual intercourse’.

Coming to 376(2), here we are sug
gesting some major recasting. It is 
neither necessary nor advisable io 
spell out the categories of public 
servants who would be liable for en
hanced punishment for offences de
fined in Clauses (a), (b), (c) and (d) 
of sub section (2). The following 
spb-clauses may be substituted in 
place of tiie existing sub-clauses (a), 
(b) (c) and (d):

(a) being a public servant take* 
advantage of his official position 
and commits rape on a woman in 
his custody or care as such public 
servant or in the custody or care 
of a public servant suborinate to 
him or,

(b) not being a public servant 
but being concerned with the man
agement or being on the staff of 
as institution, take* advantage of 
his position in such institution and 
commits rape on a woman who is 
an inmaie of such institution or is 
under the care or custody of such 
person or in the care or custody of* 
a person subordinate to him.
With regard to (e), we suggest that

it should include also a girl of 12 years 
or below. A girl of immature and 
•tender age suffers a traumatic experi
ence which might haunt her through
out her life after a rape. It is neces
sary that a serious view should be 
taken of rape of an immature girl of 
tender fige. It is suggested that 
Clause (e) of sub-section (2) may be 
substituted by the following : —

(e) Commits rape on a girl of 
12 years or below or on a woman 
knowing her to be pregnant.

So far as gang rape is concerned, we 
have, Instead of three, suggested two. 
The expression 'gang rape* has been 
defined in Explanation-1 to mean rape 
by three or more persons acting in 
furtherance of their common inten
tion. It is suggested that gang rape 
should include every case where a 
woman is raped by two or more per
sons acting in furtherance of their 
common intention. Explanation-1 
may be amended accordingly.

In view of suggestions given with 
regard to Clauses (a), (b), (c) and 
(d) sub-section (2), Explanation (2) 
and (3) of the draft need to be sub
stituted by the following : —

"Institution" shall include (i) a 
women's or children's institution, 
whether called an orphanage or a
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home for neglected women or chil
dren or a widower’s home or by 
any other name, which is estab
lished and maintained for the re
ception and care of women and 
children; (ii) hospitals, dispensaries 
and any institution for the recep
tion and treatment of persons suff
ering from illness or suspected to be 
suffering from illness or for the rê  
ception and treatment of persons 
during convalescence or of persons 
requiring medical attention or reha
bilitation; (iii) any institution whi
ch provides boarding and lodging 
facilities for women, whether on 
payment or otherwise. It may also 
be considered whether a provision 
may not be made for payment of 
some compensation. Whether such 
compensation cannot be paid out of 
the fine, the State might provide 
funds for paymena of compensation.

So far as 376Af 376B and 376C are 
concerned, on the analogy of sugges
tions made with regard to offences un
der clauses (a), (b), (c) and
(d) of sub-section (2) of section 378, 
it is suggested that sections 376A, 
376B and 376C may be substituted by 
the following:—

In the same manner, namely,

“Whoever being a public ser
vant, takes undue advantage of his 
official position and seduces any 
woman who is in his custody or 
care as such public servant Or in the 
custody or care of a public servant 
subordinate to him* to h*ve sexual 
intercourse with her, such sexual 
intercourse not amounting to the 
offences of rape, when committed 
while such women continue to be 
in such custody or care shall be 
punished with imprisonment or 
either description for a term which 
may extend to five years and shall 
also be liable to fine.”
Mostly the same thing has been 

maintained excepting public ser
vants have been clubbed together. As 
regards 876B wc would like it to read 
like this:

“Whoever, not being * public ser
vant but being concerned with the 
management or being on the staff 
of an institution take advantage of 
his position or the position of any 
person subordinate to him, in such 
institution and bafl sexual inter
course with a woman while she is 
in such custody or care, such se
xual intercourse not amounting to 
the offence of rape shall be punish
ed with imprisonment of either des
cription for a term which may ex
tend to five years and ahall also be 
liable to fine.”

The explanation below Section 376C 
may be substituted by the definition 
of ‘institution* given in Section 376.

Coming to Section 377 about 
proceeding to be held in camera we 
have no suggestion to offer excepting 
that when you permit the court to 
grant permission you should also de-„  
lete the name of the victim.

Under the proposed provisions, 
where any of proceeding is held in 
camera it shall not be alwful for any 
person to print or publish any such 
matter in relation to any such pro
ceedings, except with the previous 
permission of the court. It should be 
provided in the law that in mo cir
cumstance, the court shall permit
disclosure of the name and address 
of the victim or any other information 
which might lead to the identification 
of the victim. v

Next is 350A where there is pro
vision for summary trial. We have 
suggested that minimum should foe 
increased from one month to three
months. Where summary trial is
resorted to, the maximum punishment 
for offences under Section 228A is 
three months and also fine. Where 
normal trial is held, the minimum 
punishment for the same offence is 
imprisonment for one month but if the 
term of imprisonment may extend to 
tw o years. The maximum punishmetit 
of three months in the case of sum-
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itiary trial for the same offence is 
to0 short to provide adequate deter
rent. The punishment may be 
enhanced to six months with * mini
mum imprisonment of one month.

Coming to the Schedule we have 
suggested that so far as Section 376 is 
concerned the Bill postulates Court of 
Sessions but so far as Section 376 
A, B & C are concerned, you have 
suggested First class Magistrate. We 
indicate that all these offences be 
tried by court of sessions.

Coming to Section IllA  we have 
suggested that ‘presumption* may be 
maintained so *ar as the allegation o f 
gang rape is concerned or raPe of a 
girl of 12 years or below but so far 
as offence in general is concerned 
Section IllA  should not be made ap
plicable.

'That is all we have say.

MR. CHAIRMAN: I would like to 
know from the Inspector General of 
Police what are your difficulties so 
far as investigation is concerned. Are 
you going to suggest any improve
ment in the existing law?

SHRI NARASINHA SWAIN: What 
we say from our experience is, even 
when We take extraordinary precau
tion in cases where po'i?emen them
selves are involved, invariably these 
cases end fr acquittal and in analys
ing the reason* for acquittal we find 
that ultimately the prosecutrix is 
won over. In a majority of cases 
where policemen were involved they 
have ultimately been acquitted in the 
courts of law.

MR. CHAIRMAN: Have you got 
any idea, go far as your State is con
cerned, of how many cases w*re re
ported where police officers are In
volved and how many, of them are 
convicted or acquitted?

f  SHRI NARASIHNA SWAIN: I hav* 
got the statistics from 1®78 up to the
end of July, 1981

In 1078/ One Assistant Sub Inspector 
of Police was accused of rape, but 
there was no evidence to send him up 
for trial in a court of law. So the 
case was not reported to the court, 
but at the same time he was proceeded 
against departmentaily. There again 
he was acquitted because of non-av
ailability of any reliable evidence.

In 1979 two cases of rape were 
registered against policemen, one 
against a Head constable and another 
against a Sub Inspector. They were 
sent to stand for trial in both the 
cases, but they were acquitted.

MR. CHAIRMAN; Who investigat
ed in those two cases?

SHRi NARASINHA SWAIN: The
police investigated. It was investi
gated by a Sub Inspector of Police.

Then, in 1980 five cases of rape 
were registered against policemen, one 
each in. Cuttack, Rourkela, phulbani, 
Mayurbhanj and Balasore, Charge- 
sheets were submitted in three cases. 
In the Cuttack case one head con
stable and three constables were in
volved, but after the trial they were 
acquitted.

MR. CHAIRMAN: What are the
grounds for acquittal?

SHRI NARASINHA SWAIN: I do 
not precisely remember the grounds 
for acquittal In the Rourkela case 
the trial i8 going on against a con. 
etable.

MR. CHAIRMAN: I want to know, 
according to your opinion whether the 
prosecutrix is expected to support or 
not to support

SHRI NARASINHA SWAIN: She 
is expected to support. Normally I 
would expect her to support her case.

In the other two case* one was de
clared mistake of fact, and the other 
was declared «al*e and in this false 
case the prosecution report was
submitted.
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SHRI P. VENKATASUBBAIAH: 
If it is a fake case, that mean* the 
prosecutrix had deliberately done it 
or after she had made a complaint 
ahe waa manoeuvred to say that she 
was not supporting the prosecution.

SHRI NARASINHA SWAIN: This
ig a clear case where deliberately a 
false case was lodged against the 
police. -

Then, during the current year there 
is one case in the district of Balasore 
where two constables were arrested. 
The case is sub judice.

There is one case in Rourkel* where 
investigation is pending and two con
stables were under suspension depart
mentally.

This ^  so far as involvecnent of 
policemen is concerned.

MR. CHAIRMAN: What are total
number of rape cases reported in 
1078, 1979 and 1080?

SHRI NARASINHA SWAIN : In
1978, 84 case& of rape were registered 
in police stations, of which 80 were 
true cases, 2 were finally reported as 
mistake of fact, and two cases are 
still pending investigation. That 
means, these are perhaps awaiting 
chemical examiner's report and so on 
Out of them 71 cases went up for trial. 
Out of these 71 cases, 11 have ended 
in conviction, 16 have been acquitted 
and 44 are pensding trial.

In 1979.103 cases of rape were re
gistered in the State oif which 93> were 
true, but 82 cases were charge^sheeted, 
19 have been acqilitted and the re
maining 54 have been pending trial#

In 1980, 120 cases of rape were re
gistered, of which 78 have been 
sharge-sheeted, 5 have ended in con

viction 7. hav€ ended in acquittal, and 
the remaining 06 are pending trial in 
the courts.

MR. CHAIRMAN: So according to* 
you, pendency has increased.

SHRI NARASINHA SWAIN: Duiv 
ing the last seven months of the cur
rent year, 53 cases have been register
ed but a big number ig pending. 41 are 
pending investigation. These are re
cent cases 35 charge-sheets have been 
submitted. Only one case has been 
tried but has ended in acquittal. The- 
remaining 34 are pending trial.

*
MR CHAIRMAN: How much time*

it will take for investigation?

SHRI NARASINHA SWAIN: Nor
mally, it will take 90 days.

MR. CHAIRMAN: Do you give th* 
report to the press for the purpose o£ 
identification?

SHRI NARASINHA SWAIN; Nor
mally we do not give to the Press un~ 
less something really transpires.

SHRI BAPUSAHEB PARULE
KAR: Do you take the assistance o f  
the Press in order to find out the id
entification?

SHRI NARASINHA SWAINi: Not a» 
a matter of course. <

SHRI P. VENKATASUBBAIAH: 
According to the statistics given by 
you, there is an Increase of crime. 
Are there any cases which were not 
reported nor taken care or attention 
by the Government nor by the authori~ 
ties?

SHRI NARASINHA SWAIN: I 
think that there te growing awareness 
and women whether they are literate 
or illiterate, when they are bad^y 
violated and victimised they are com
ing forward to lodge complaints in 
the police station. .
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SHRI K. a  NAVAYAUR:

Jit has been said before thia
Committee in the courae ol evidence 
that When such cases are being re
ported to the Police, they do not iK>r- 
mally entertain the cases. After some 
sort ttf investigation, most* cases end in 
acquittal Would you suggest measure* 
to reform this procedure? There should 
not be any loophole on the part ol the 
Police Officer to avoid registering the 
<case. At certain times, chemical exa
mination takes long time. With delay 
in examination, the seriousness of the 
case is lost. Something is to be done 
in thia regard. Would you give some 
comments on this?

SHRl NARAS1NHA SWAIN: Nor
mally when a complaint is received

* the police does entertain it and regis
ter it. But, here and there, there may 
be some shyness on the part of some 
police officers to entertain complaints 
and straightway go ahead with regis
tration of the case. The shyness is on

y  account of the realisation of the fact
* lhat physical evidence has been dest

royed; generally the woman is bi ought 
to the police station by some relative 
after some lapse of time and by that 
time the physical evidence has been 
destroyed; secondly, the police people 
know thatt after some time, it happens 
that the victim is approached by the 
victimiser and an apology is given 
which is accepted because the woman 
<loes not want to go through the gruel
ling procesa of court proceedings; for 
these reasons, sometimes the cases 
fall or collapse. I feel that in all these

 ̂ cases legal steps could be taken provi
ded there are social workers who 
would bring these cases to the notice 
of the police and the press also acts 
In the way it has been doing aU these 
years. We are concerned very much 
about protection of women and their 
liberty and freedom, but there Should 
be social workers, particularly in tribal 
areas where the cases are the maxi
mum.

SHRI K S. NARAYANA: Would it 
possible to stipulate a «me limit

say, within one month the medical 
examination should be over and within 
such and such time the investigation 
should be completed? Would that
help?

SHRl NARASINHA SWAIN: It
would help very much if it is made 
obligatory on the part of the medical 
officer to give bis medical opinion 
within a stipulated time, namely, 41 
or 72 hours. A time limit could be sti
pulated for investigation of the cases; 
90 days could be the maximum time 
limit. Wherever we find that an inves
tigating officer is deliberately neglet-* 
ing submission of the charges in time, 
we do take some departmental action 
against him. But in some cases we 
find that the man is overworked. If it 
happens to be a very important and 
heavy police station, the staff will be 
inadequate and the fellow will not be 

"able to expedite the investigation. If 
special emphasis i» given that in cases 
of rape they must charge-sheet in 90 
days’ time, it w’ll go a long way in 
expediting the process.

SHRI K. S. NARAYANA: Have you 
any woman police officer or constable 
to help in investigation?

SHRI NARASINHA SWAIN: We 
have some women police, but it i* a 
small force. They are not available in 
all the police stations; they are avail
able mostly at State head quarters like 
Bhubaneswar Cuttack, etc. But when
ever there are important cases, we 
draft them to the local police station 
to help us in examining the victim.

MR CHAIRMAN: I want to know 
whether, during the course of triaL 
efforts are made to put some senior 
officer, either DSP or ASP. to sit In 
the court and observe the proceedings 
so a s  to know what are the loopholes, 
why acquittals are /being given, etc.

SHRl NARASINHA SWAIN During 
the trial supervision at a senior fcu*I 
which used to be exercised in tht 
past is ne longer there because pk£ *
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cution has been separated from inves
tigation. Today the entire prosecution 
rests on the prosecuting agency. In 
other words, after investigation has 
been separated from prosecution, the 
policemen are not present during the 
trial Formerly we used to have a sub
inspector or inspector who was present 
during the trial and who was closely 
associated with the process of trial, 
but after the separation of the prose
cution, there is no police presence at 
all.

MR CHAIRMAN: You have not
followed my question. My question is 
whether you have made any efforts 
to put senior officers during the trial 
to sit and observe so as to know what 
are the loopholes.

SHRI NARASINHA SWAIN: We 
have not.

SHRIMATI SUSEELA GOPALAN: 
Where the police officers are involved, 
in most of the cases, they are acquit
ted.. .

SHRI NARASINHA SWAIN: Yes, 
by and large.

SHRIMATI SUSEELA GOPALAN: 
You have mentioned that, in most of 
these cases, no evidence was there. 
Therefore, is it not necessary to make 
a special provision for these cases. 
When women are in custody, especially 
in police custody, there, is always the 
difficulty to prove that there was no 
consent. So, will it not be advisable to 
say that, in the case of custodial rape 
where sexual itercourse is proved, the 
Court shall presume that she did not 
consent?

SHRI NARASINHA SWAIN: After 
all this refers to a particular compart
ment of rape cases involving the wo
man in custody. In such a case I have 
no objection to the presumption part 
of the provision because she is in 
custody.

*
SHRI GOBINDA DAS: We have 

included two categories-girl under-12 
and also gang cases. Here perhaps we 
can include custodial rape in respect of 
police for the purposes of presump
tion.

SHRIMATI SUSEELA GOPALAN: 
The same thing can happoa in the 
case of men of authority.

SHRI GOBINDA DAS: It is a qucs» 
tion of balance on both the sides. A 
nurse can have a grievance against a 
doctor. Supposing she has malice and 
attributes, what protection can we 
give to the man?

SHRIMATI SUSEELA GOPALAN: 
At the investigating stage do you 
think it is better to involve social or
ganisation and for that any legal pro
vision can be made?

SHRI NARASINHA SWAIN: I
think it would be advisable at the lev
el of local police station to consult or 
associate local women organisations 
but to make a legal provision would 
be difficult because one will have to- 
define which social organisation will 
get recognition and which organisation 
will get recognition.

SHRIMATI SUSEELA GOPALAN: 
In the case of police officers involve
ment will it be enough to ask the SI to 
investigate the case because he will 
get influenced.

SHRI NARASINHA SWAIN: Rank, 
does not matter. Madam, if I may say 
so, it is one such organisation where 
maximum punishment is given to such 
criminal officers. Even when we do- 
not get good evidence for being sent 
them to trial yet we impose a strict 
punishment departmentally.

SHRIMATI GEETA MUKHERJEE:
I want to have a clarification in res
pect of your alternative draft of Sec
tion 376. namely, your explanation ab-* 
out the institutions.

SHRI GOBINDA DAS: Broadly,, 
speaking we have included all the in
stitutions that have been indicated in, 
the original Bill, *
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SHRIMATI GEETA MUKHERJEE: 

Just now while answering hon'ble Mrs. 
Gopalan you admitted that in your 
opinion the police can be made to in. 

' y  fluence if police officer is involved.

- Firstly, in view of the present situa
tion prevailing here, when you diposed 

a earlier this fact that the police has 
a special position somehow or other 
did not strike.

SHRI GOBINDA DAS: It is because 
this category has been included in 
the public officers.

SHRIMATI GEETA MUKHERJEE: 
Even among the public officers there 

% can be distinction.

SHRI GOBINDA DASc It is not by 
virtu© of the position of the police

* officer That a distinction is made. But
N the dj&tinction is because in a police
Y  station theie are 8 to 10 policemen and 

there is no opportunity of freedom of 
movement. Therefore, consent may be 
a matter of presumption.

SHRIMATI GEETA MUKHERJEE: 
This concerns the custodial rape. So, 
custody is very important. So, with re
gard to that you have to revise your 
thinking. In view cf this re-thinking, 
the change that is suggested under 
Section 376 where you took two posi
tions, one is in regard to all public 
servants and the other is with re

" gard to all non-public servants, needs 
 ̂modification. In view of the special 
custodial position that the police peo
ple have, don't you now think that 
even among the public servants the 
police has a special place and there
fore, that category should be separat
ed?

My second question is this. Since 
you are the Advocate General, I would 
like to have your opinion as to who 
are the public servants. For example, 
do the Ministers come in the category 
of public servants? If they do not, such 
people also should find a special place.

About institutions, in this very 
clause itself you ere "bringing in all 
the institutions. Of course, according 
to your scheme, there may be a co
relation. But according to this scheme 
if those institutions are brought un
der this Section, then in respect of 
those cases also Section 111 A should 
apply. Is it not? In any case, you 
felt that those institutions should be 
included. Is it not?

SHRI GOBINDA DAS: Yes.

SHRIMATI GEETA MUKHERJEE: 
If Section U1A remains, do you think 
that they should not be brought?

SHRI GOBINDA DAS: As I under
stand your questions, so far as the 
first question is concerned, I think in 
this country the emphasis on the po
lice officers' behaviour has been more 
because of the Mathura case. Because 
the police officers are the custodians; 
the crime of this nature is committed. 
But that portion of the crime i© not 
really more than what is happening 
in the society in general. The police 
force of my mind, is responsible for 
protection of a particular section of 
society ss such including protection 
from offences of rape. But if we ex
clusively stipulate this in respect of 
police officers only, it may demoralise 
the Service a8 such. That is my point.
If we club this with other categories, 
it is all right. Otherwise you deni
grate the police.

Secondly, why should anybody else 
in charge of custody of a woman be 
distinguished from the polios officers 
as such, though police offices may 
have more authority than others? 
Therefore, w© thought thst the police 
officers are more responsible and their 
negligence should be visited by greater 
scrutiny. But specific mention is there.

The second part is about the inclu* 
sion of Ministers. 1 think it depends 
upon the nature of their function. 
Suppose a Minister is custodian of
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children's home or women's home. But 
.the Minister cannot be held responsi
ble. But it is his relation with the 
victim which is more material. There
fore, to your second question the 
answer will be, whether it is a Minis
ter or for that matter, all different 
categories of public servants mention
ed in the Indian Penal Code, it will 
depend upon the relations with the 
woman who is a victim.

Regarding the third part of your 
question, law does not frown upon 
sexual intercourse as such. There is 
freedom of sexual relatio • vith con
sent The thing on which we want to 
put a stop is the absence of consent 
which is an insult to the individual. 
Therefore, you have to find out a via 
media between the two. Ther^ore, we 
suggest that if the presumption is per
mitted, then it will be a source of 
perpetual blackmailing. So, according 
to our suggestion there will be less of 
blackmailing.

SHRIMATI GEETA MUKHERJEE: 
I would like to know this. The 
figures of police rape are separately 
given by I. G. The rest of the cases 
are in respect of custodians. For that 
we do not have figures. The fact re
mains that all these are generally re
sulting in acquittal.

A very large number of rape cases 
end in acquittals. Section 111 A alone 
is giving protection to a large number 
of cases. In view of this, do you think 
that there is a case for extending it 
to cover other custodial persons as 
well?

SHRI GOBINDA DAS: The cases 
are ending in acquittals. This is a 
national problem and a national phe
nomenon. A very large percentage of 
the crimes in general are going un
punished. There are various reasons. 
Liberalisation of the prosecutions of 
the trials and other legal factors as 
wall. Therefore, your saying that

rape cases are only acquitted does not 
stand on a different looting as com* 
pared to other cases of crime in gene
ral. Also imagine that there may be 
cases where innocent persona also may 
be convicted. Hew do you differen
tiate? As responsible persons, we have 
to see both the sides.

SHRIMATI SUSEELA GOPALAN: 
Have you convicted any rape case?

SHRI GOBINDA DAS: We can cite 
the instances of custodial and general 
cases.

SHRIMATI GECTA MUKHERJEE: 
In view of the large number of 
rape cases, is it not essential to iiave 
some special courts?

SHRI GOVTNDA ODAS: We can
have. But it is your responsibility.

SHRI B. IBRAHIM: I learnt that 
Atrocities Enquiry Committee was 
set UP by the Orissa Government to 
go into cases of alleged rape. The 
police have not handled properly the 
alleged rape case of a Harijan girl 
in Ganjam district on May, 22,. Are 
you aware of that case? If so, what 
had happened to that?

SHRI NARASINHA SWAIN: I am 
not aware of this case. This came 
up in the Assembly sometime back.

SHRI B. IBRAHIM: I can tell you 
the date, 30th August, 19&1, ‘The 
Statesman".

SHRI NARASINHA SWAIN:
I can look into this incident but I 
am not prepared to say anything.

MR. CHAIRMAN: Provided the
press report is correct.

SHRI B. IBRAHIM: That was the 
Atrocities Committee set up by the 
Orissa Government. They have sub
mitted the report. Thig ig what it 
says. There is allegation against
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Bee that the victim has not submitted 
to the medical authorities. Are you 
not aware of that? ~

SHRI SUDHAUSU MOHAN PAT- 
NAIK: No.

MR. CHAIRMAN: It is a serious 
matter. When it is published in the 
Press, you are expected to know what 
lias happened.

SHRI B. IBRAHIM; You have quot
ed the figures for the last three years. 
Pendency of cases has increased. 
What is the main reason for that?

SHRI NARASINHA SWAIN: It is 
partly due to more and more women 
coming forward due to increased social 
consciousness of the people. There 
was no consciousness earlier. There
fore, most cases were not reported 
■earlier.

sy  SHRI B. IBRAHIM: You have said 
that political persons in office should 
also be included in the definition “pub 
lie servant**. That includes MLAs, 
MPsf MLCg also. Are you aware 
any case* in your State for the last 
three years so far as MLAs, MLCs 
are concerned? How many such 
cases have been reported?

SHRI NARASINHA SWAIN: 
There is no case. I do not think that 
these statistics that I have referred 
involve these people. .

SHRI P. VENKATASUBBAIAH: 
fThe hon. Member has quoted from a 
newspaper of the standing of the 
Statesman. Also what has been 
quoted is a report of the UNI, a well- 
established news agency. Again he 
ha* quoted from the reported of the 
Atrocities Inquiry Committee «et up 
by the Government of Orissa. These 
are very important material factors 
that should have attracted the atten
tion of the Inspector-General of 
Police. Now you say before this 
Committee that you are not awar€ of 
tl^s. This i8 a very serious matter.

Please bear this in mind that, when
ever you come before the Committee 
on such a serious matter a* this, you 
must be able to give the Committee 
the full facts.

SHRI NARASINHA SWAIN; I am 
sorry, somehow it ha* escaped my 
notice. But I can assure you that I 
will go into this and give you a report. 
This must be available.

MR. CHAIRMAN: Find out just
now whether information has been 
collected by the Home Department.

SHRI NARASINHA SWAIN: Yes, 
Sir.

SHRI BAPUSAHEB PARULEKAR: 
In your evidence you have said that, 
by and large, the police officers who 
were prosecuted far the offence of 
rape have been acquitted. I would 
like to know whether the defence 
taken in those cases was consent or 
alibi.

SHRI NARASINHA SWAIN t It 
waa not so much relating to oonsent 
as to lack of independent witnesses, 
corroborating evidence.

SHRI BAPUSAHEB PARULEKAR: 
Mr. Advocate-General, you have said 
that acquittal is a national phenome
non and all that. D6 you not think 
that in tiuch cases when the witnesses 
are won over and when corroborative 
evidence is not available, it ia now 
time for u s  to amend the Cr. P. C. so 
as to make cross-examination of the 
accused compulsory? If you make it 
compulsory, many things can be 
brought of from the mouth of the 
accused, specially in such esses.

SHRI OOVTNDA DAS: Jurispru
dence is based on the principle of 
presumption of innocence. That will 
sffect the very basis of Jurisprudence  ̂
sad there are various other factors 
also.

SHRI BAPUSAHEB PARULfiCA* 
You have said that section 111 should
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be made applicable only to police 
officers and not to other custedial 
rapes. Kindly take into consideration 
all statutory custodies. If we make 
this law applicable only to police 
custody and not to others, will it not 
be a discrimination?

SHRI GOBINDA DAS: The circum
stances are different. In one case 
there is no other alternative possible 
while in other cases alternatives may 
be possible.

SHRI BAPUSAHEB PARULEKAR: 
I believe you  will agree with me that 
police stations, remand homes etc., 
are not places to have sexual inter
course. Therefeore, don’t you think 
that, if a particular official, may be a 
police official or any other person 
holding] office having custody, has in
tercourse even with consent in the 
office, it should be included in the defi
nition of rape, so that the Question of 
consent, persumption under section 
111A and all those difficulties which 
We are facing will go? A suggestion 
has been made by one  of the Bar 
Associations in our country. I will 
read it out:

‘‘The insertion of the following as 
an additional description under 
section 375 will render inclusion of 
the proposed section 111 A unneces
sary:—

41 With her consent when the man 
being a police officer or a public 
servant or a superintendent or a 
manager of a jail or remand home 
or other place of custody of wo
men or children or a doctor or a 
legal adviser or a trustee or an 
agent or a director of a company 
or any other person who is in a 
position to dominate over her she 
being in his custody or control or 
under his authority, knows or has 
known to believe that her consent 
is given because of his use of that 
position with a view to have 
undue advantage of such posi
tion.”

The sum and substance comes to this. 
Intercourse with consent committed by

a public servant and others who are 
mentioned here abusing the position 
and obtained consent due to posi~ 
tion will amount to rape. Will that 
solve the problem.

SHRI GOBINDA DAS: I do not
know. Supposing I am in custody of 
X and X for various reasons has 
grievance against me. Further sup
posing this sexual Intercourse will not 
be possible to be proved chemically 
then to make her consent is irrelevant 
Then I am perpetually in a position of 
risk. I want the Committee to look 
from that point of view.

SHRI BAPUSAHEB PARULEKAR: 
Coming to new Section 228 if provi
sion in respect of' printing and publi
cation is made with the permission 
of the victim.

SHRI GOBINDA DAS: It is a salu
tary provision. Elimination of name 
and identity should be insisted but by * 
virtue of Explanation you have put 
the High Court and Supreme Court 
judgements.

SHRI BAPUSAHEB PARULEKAR;: 
There is a blanket ban in respect of 
printing and publishing the name of 
the victim. Supposing thi9 printing 
and publication is made with the 
permission of the victim do you still 
feel that it should be an offence?

SHRI GOBINDA DAS: Yes. The 
bar should be absolute.

SHRI BAPUSAHEB PARULEKAR: 
Supposing the police do not take 
cognizance of the crime because the 
person involved is high-up in the 
society. Then it is necessary to pres
surise the Government by some publi
cation in the Press otherwise if it is 
not done we have instances where 
cognizance is not taken then in that 
case this also would be penalised. 
IGP, Patna told us that sometimes it 
becomes necessary during investiga*-
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tion to collect evidence to publish it. 
Whether such exemptions should be 
made.

y  SHRI GOBINDA DAS: (A) it
'  applies to all the crimes where the 

richer elements are involved. So far 
as rape is concerned we have to bear 

' in mind that there i* another human 
being involved and that is a girl and, 
as such, something should be done for 
the protection of the girl.

SHRI BAPUSAHEB PARULEKAR: 
Then giving the certified copy of the 
deposition would also amount to pub
lication. In that case nobody would 
be agreeable to give a certified copy. 
In these circumstances there should be 

' some change in the Section as it stands 
today.

SHRI GOBINDA DAS: Yes, you .can
> define clearly and give a broad defini

tion of publication. A certified copy 
\need not be included under the Press 

2nd Publication Act.

SHRI BAPUSAHEB PARULEKAR: 
Supposing I apply for this and I get 
the cyclostyled copy, but the person 
who prints and circulates it is left scot 
free.

SHRI GOBINDA DAS: Yes, under 
the Press and Publication Act, but not 
under this Section.

SHRI BAPUSAHEB PARULEKAR:

Sen you refer to the Explanation that
> printing or publication of the 

judgment of any High Court or the 
Supreme Court does not amount to an 
offence within the meaning of this 
Section’.

Do you think even the judgement of 
the trial court should be included in 
this?

SHRI GOBINDA DAS: Yes, If you 
elaborate this Explanation, then it 
covers the judgement of the trial court. 
Bu^.if you permit th* High Court or

the Supreme Court judgement to bp 
published, then the purpose of this Sec
tion is defeated.

SHRI BAPUSAHEB PARULEKAR: 
Do you know that the question of con
sent is not relevant when the woman 
is below 15 years?

SHRI GOBINDA DAS: That is right*

SHRI BAPUSAHEB PARULEKAR: 
So, that is not relevant. You said 
about Explanation 2 regarding the 
women living separately because dur
ing the period of judicial separation 
they may come together. But what 
about the case without consent? Do 
you mean to say that even if it is witl^ 
out the consent, that should be allow

ed?

SHRI GOBINDA DAS: I do not 
have any personal experience regard
ing this. But perhaps if a little force 
on one side or the other leads to re
conciliation, then it ia alright.

SHRI BAPUSAHEB PARULEKAR: 
In the case of reconciliation consent is 
there, but because there is no divor
ce pending the court decision, the man 
has the right to have matrimonial re  
lations and force the sexual inter
course. Still, do you mean to say that 
it should not be treated as sn offence 
of rape ?

SHRI GOBINDA DAS: There is a 
possibility of reconciliation on this 
ground, because the man has resumed 
his habitation.

SHRI BAPUSAHEB PARULEKAR: 
You know, there J» a provision for 
divorce on the ground of mutual con* 
sent and a joint petition can be filed. 
That takes a pretty long time. Don’t 
you think that in such cases when 
both husband and wife file a Joint 
petition there should not be any mat
rimonial relations and if that hap*
pens, that should be an offence ot
rape?
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SHRI GOBINDA DAS: The court 
ogives time for coming together by 
mutual consent so that divorce may 

xnot take place finally. II they resume 
the relationship in the meanwhile, I 
do not think that law should come in 
their way.

SHRI RASA BEHARI BEHRA: 
You have given a long list of the

> number of rape cases in our State, in
cluding custodial rape cases. How 

.many lady officers have been 60 far 
appointed in the police force?

SHRI NARSINHA SWAIN: There is 
one woman Inspector of Police, some 
10 to 12 Sub-Inspectors of police and 
a little more than that number are 
Assistant Sub-Inspectors and some 
constables and they are confined only 
to two or three districts, particularly 
the urban districts like Cuttack, Bhu
baneswar, Puri and Rourkela.

SHRI RASA BEHARI BEHRA: 
So far, has any lady police’ officer 
investigated a rape case?

SHRI NARASINHA SWAIN: 
One lady police officer assisted in the 
investigation of & rape case.

SHRI GOBINDA DAS: May I cla
rify one thing? The cases against the 
police officers are not custodial rape. 
Secondly in five years there have 
been altogether 7 cases against the po
lice officers as such. To my mind, 
it is not alarming. But there is none 
in respect of custodial rape. These are 
general cases against the police offi
cers which are undesirable.

SHRI RASA BEHARI BEHRA: 
Suppose a woman has falsely implicat
ed a man. Ultimately it transpires 
that the man is not guilty, and 
he is acquitted. So in this case 1 
would like to know whether the 
woman should toe punished.

SHRI GOBINDA DAS: Acquittals 
may be for various reasons. So, I do 
not think that provision should be 
really necessary.

SHRI AMARPROSAD CHAKRA
BORTY: Mr. I. G., will you kindly 
tell us about this? As it transpires 
from the press note shown by the 
hon. Member of the Committee, how 
many cases were taken up by the 
police after those were published in 
the papers, that is after printing and 
publication? It transpired that you are 
not aware of the cases that were 
published in the newspapers). So, from 
the statistics given, will you kindly 
throw some light on how many cases 
were taken up after they were pub
lished in newspapers?

SHRI NARASINHA SWAIN: I
think every case of rape whether it 
is published in the newspaper soon 
after the offence or a few days after 
the offence, normally comes to a 
police station and is registered and 
even evidence is published in the 
newspaper. But if there is no formal 
complaint in the police station from 
the side of the party, the cate i? not 
registered. But when ever there if 
press publication, extracts are taken 
of such information and these extracts 
are brought to the notice of the con
cerned Superintendent of Police tor 
enquiry and report. If the enquiry 
reveals that facts are true, that it is 
a cognisable offence, then, automati
cally a case will be registered in the 
Police Station for investigation a$ per 
law.

SHRI AMARPROSAD CHAKRA
BORTY; May I take it from you that 
printing and publication of the report 
helps you in taking up the case ofr 
rape?

SHRI NARASINHA SWAIN: Not
in many cases.

SHRI AMARPROSAD CHAKRA
BORTY: I shall refer to another case 
of Maheswar. That case was not 
registered by the Police. It was not 
taken cognizance and after it was 
publishd, this was taken up.
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SHKi NARASINHA SWAIN: I am 
afraid that is not exactly the case, A 
complaint was lodged. There was a 
complaint. There was initially some 
delay in the Police Station on the part 
of the local officers. They should have 
visited the spot that very  night when 
the complaint was lodged. They visi
ted the spot next morning. Tor this 
delay, the officers concerned were 
taken to task. Initially, the investi
gation was taken up by the Thana 
concerned but when they were not 
satisfied with the investigation, there 
was a lot of hue and cry in the press 
and the public that the local police 
are partisan and were not doing 
justice. I entrusted the investigation 
of the cate to State CID under the 
supervision of a superintendent of 
Police who took pains and supervised 
the investigation and the result is. 

"that It has ended in conviction with 
y io t  of compliments from the court.

SHKI AMARPROSAD CHAKRA
BORTY’; The fact is that after pub
lication was made or it was printed, 
the Department became more active 
In the matter in detecting the case.

SHRI NARASINHA SWAIN: I
would not contribute to thtit. Itere 
was a public uproar about this case,

SHRI AMARPROSAD CHAKRA
BORTY: The simple point is that
sifter publication and printing, there 

ia r e some cases which received cognte- 
ance and they took up the matter in 
right earnest. This, fact remains.

SHRI NARASINHA SWAIN ; I 
would put It this way. No doubt it 
was not an ordinary case. The names 
of some of the influential persons of 
the locality were mentioned. Hence 
I thought it necessary to entrust in
vestigation to a specialised agency 
which would be more competent than 
the local agency. I would put it that 
Way.

^HBI AMARPROSAD CHAKRA
BORTY: Kindly see Section 32IA of 
the Indian Penal Code (Pcfe 1 of tb*

draft BUI). Do you think that tbere
should be restriction on the publica
tion of rape on girls or the publica
tion should be banned completely?

SHRI NARASINHA SWAIN: From, 
the various) aspects of publicity or 
publication, I think the way It is mad#* 
in a section of the press does not have 
a good healthy moral effect on the 
society. It does lead to an adverse 
effect on the crimeprone youth of 
the society. If publicity Is given, 
from a constructive angle, by taking 
due care not to take the identity so 
a* to embarrass the victim, that kind 
of publicity serves the purpose. I do 
not deny.

SHRI AMARPROSAD CHAKRA
BORTY; So publicity serves some 
purpose.

SHRI NARASINHA SWAIN: Pro
vided it is from a constructive angle.

SHRI AMARPROSAD CHAKRA
BORTY: Two Members hav* placed 
before ua one memo each. In both* 
the Memos practically no suggestion 
were made. The Home Department 
La w  Secretary presented a  memo. 
That is with us. You have sent ano
ther Memo to Government. In both 
these Memoranda, no amendment is 
suggested of any * Section except in 
some cases. You have not suggested 
anything in case of Evidence Act end' 
other pro visions of the IPC. May I 
take it that all the officers in the 
State have no suggestion to make?

SHRI NARASINHA SWAIN; I  do 
not know.

SHRI AMARPROSAD CHAKRA
BORTY; Plea£e see page,* 41 and 41 
of the Memoranda.

SHRI NARASINHA SWAIN: Is
there any contradiction?

SHRI AMARPROSAD CHAKRA
BORTY; Yes, there is certainly con
tradiction. Memorandum says no 
change should be made in th* Cr. 
P.£. except Section 170 (b) and (el.
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SHRI GOBINDA DAS: You know 

that the latter is alwaya the better.

•ft f W f  W WTTT«r*f : * T 7 *
s m  375 % vr* t  v?r i
VT fffaVW VfflT |  fa T̂T!Jn **T*t
*w r tnf--srrfa t  v t f  *rt **»TT«r 
fa«rr srn^T i %*\ % stair
«rrn if favr $«it fc fv  16 st?t 
a v*» t o  vt ^rvt ?*rvl v*fe 
«flT faw ra* v fe  $ w  
T ^ v W  ftaT wf *«rn*
<jnw  I W  JTVR ^
16  «T5T I  V*> T O  V) *T? tf 7 *  

*fa*nr w s t  srr r*r fa  * ?
T?z*vt*r v r  $  svtfl 

fc, %fa* *Tffc f̂| rrsi % ^  if 
5®  v?r ẑrr J i *r?% vi t o  
jtR? vh ff , at w  sttvt «m r*t
*IT*IT 3|TtrJiT Vr *THT K̂̂ IT fa 
•fâ ft ^3r civ sr?vr fogssr r^ vtw  

mx * * s t  |  ? 

«ft ntf^nr ftw : *r?vi ^  t o  
^  v t  a v  ar??i;v &  ir$ stm

•fft JTffl <T8% § ■JTflT AT TfT I  fa
i s  *tt?t ffsf) ^rf?<r i jg rr  * t   ̂

*fa**s ?mnn »nrr $, ?r§ srwft vt 
*1^ Vr faqr *HTT 11 ^TVT 

fua^r v*» t o  vr^fijT, * ?  sâ TT
SffiJNI |, fflf?rcr (T3f
fa fas t<ji q f  11 eft^Tt *Ta
* * t f i r w ^ « f % * t  wfa £wt t  
*5 ?r*vl vt frat t  ?qr* vt n$t 

frtfl $ i

'ft p w  «ff*W : * fv *
t?*S % ^flTfav 5Tf% v) TO 213TW 
v f *  «rt nf ^ i v r ^  ?$  hthVt
*WT t  fv 21ffm  ?iV ?TfVT «ft
% v«t$r 3 v*nrtr $, fa»g 3)
15 1TO *| JT)n % writ Jf

V<T¥F *»HI *WT % I jfnf 5̂T S'FT7 
^  «Hr«^r T9 fiT5T *f tft fl5fl Mtfif??

«ft *ftf«wr«i<i :^T «m «rT  v^>r
?ft n»®r f m  i 7  ̂ v ifr
WTJ1 'ijpf f?*n ^ I

«ft ffHfW > T T m  OTfW : aft
wrfejrwi w?r fffl*  w«r f ,
H«fa«ff Vl r̂nTt 13-14-15 ?)T?T if 
iff 3im*l t  «f|T sr?*i ?1 
»ft $  srreir %, ^fvq f «  f*5r #  i s  
^t?t ^ vq t o  v) qr*ft % st«t 
#irtn w ^ t ifi flTrrir iitjit »t?rr 11 
vrfrn^ftr?r uriw 11 ^ f^  vt *r? TTrr
t  fa  *w «n  if 7<ivt f*iT«RrTT 
v t  ?r i f[ qrr î ir? T̂n̂ T r̂FaT 5 
fa  gfas ?rr*  ̂ »irrcr ??aw<r 

i t  vt fsmw^ vt vrq v t y 
^V5ft $ i r r ^ i

«ft»ftf#nTTw: tut wtIt ?t arrwt 
t, x'i fv$r*M t̂ wraT *| 1 
v r t)  f)?ri $, ?rt jrf?RF*r ?n> w a T  
$ 1 »rfi? v»i t o  vt ?rfvl % gr«r 

’* • *  fw )  %, tit tfr v t arm yt
3TT?Tt ^ 1

SHRI BAPUSAHEB PARULEKAR: 
Please see p&ge 3 of the £iH at thct 
top. \

MR. CHAIRMAN: There you have 
only said that it should not be 'sexual 
offence’. It should be ‘eerual inter
course’. That is all.

MR. CHAIRMAN: His question is 
OAly about the age. Would you like 
to raise it Or it should remain as it ia 
or it should be deleted.

SHRI GOBINDA DAS: We have
thought nbout it. We only want^to 
substitute ‘offence* with ‘intercourse*. 
We hav# no other comment to mate 
in this regard.



5 11
MR. CHAIRMAN: Coming to your 

amendment to Section 376C you said 
•̂custody* or ‘care’ . Now take the case 

♦of a police officer. There is clear dis
tinction between custody and care. 
So far custody is concerned there is a 
police officer who is a person in 
.authority and then he will have do
minant control over the lady. In that 
'Case there are many chance® that the 
lady may submit to the sexual inter
course without creating violence. On 
.the basis of medical report you can
not approve the negative espect of the 
consent. Therefore, is it not proper 
to give ‘presumption’ in such a case 
so that the police officer should not 
exploit the position &r misuse the 
position.

SHRI GOBINDA DAS: We agree 
"with the lady Member that ‘presump
tion* should be given under certain 
•circumstances.

MR. CHAIRMAN: About care also 
in respect of misusing the power 
canmt you feel some difference bet
ween care and earlier submission?

SHRI GOBINDA DAS; Concept of 
care arises on the wording of the Bill 
Bill makes distinction.

• MR. CHAIRMAN: Do you agree 
that MIA* and MPg. should be elimi
nated from tlie categories mentioned 
now.

* SHRI GOBINDA DAS: If you adopt
four drafting it will eliminate that 

possibility. Bill's definition is wide 
enough.

SHRI SUDHASU MOHAN PAT
NAIK: Sir, I have been able to collect 
some facts about the case mentioned 
earlier. There is a standing com
mittee of the Harijans and Tribal 
Welfare which receives complaints 
about harassment on Harijans and 
makes enquiry. It is a continuing 
committee and not specifically ap- 
ptrtvted for this propose. As we And 
ft&m the complaint it was a com
plaint not of rape but of molertation.

The complaint wag registered. Lave, 
tigation was supervised by a gazetted 
officer. The committee visited the 
spot. Chargesheet ha» been filed in 
the court of law and as such the case 
is sub-tudice. On the basis of com
ments made by the committee about 
certain short coming on the part of 
the investigating officer the SP has 
tsken up the inquiry.

MR CHAIRMAN: About printing 
and publishing' I think in some cases 
police has to use it for identification 
of the accused. In that case that pub
licity given by the police officer should 
come under the complete ban or 
should it be exempted.

SHRI NARASINHA SWAIN: In
some suitable cases publicity is need
ed by the police. I do not say that by 
general rule we can do that.

SHRI P. VENKATASUBBAIAH: 
Mr. Home Secretary has explained 
about this particular incident I want 
care should be taken to see that a 
fresh investigation i* made by the 
Government in order to report the 
latest position.

SHRIMATI GEETA MUKHERJEE: 
Suppose there are two girls. One of 
them was raped and the other escap
ed. The girl who was raped made com
plaint to the sarpanch, to the police 
officers and to the other men of that 
locality and the other girl who escap
ed was also there to corroborate what 
has happened. And their complaint was 
that the police did not take any cogni
zance of that charge of rape. But the 
police say that it is a case of molesta
tion. But I would like to know whe
ther this charge of rape was brought 
in at all or not.

SHRI P. VENKATASUBBAIAH: 
Apart from what the hon. Member 
stated, you should take care of such 
incidents properly.

MR. CHAIRMAN: Thank you.
(The witnesses then withdrew)
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II—Mrs, Jayanti Patnaikf M.P.
(The witness was called in and she 
took her seat)

MR. CHAIRMAN.* Before we proce
ed, may I draw your attention to Direc
tion 58 of the Directions by the Spea
ker which reads as follows:

“58. Where witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it clear to 
the . witnesses that their evidence 
shall be treated as public and is 
liable to be published, unless they 
specifically desire that all or any 
part of the evidence given by them 
is to be treated as confidential. It 
shall however, be explained to the 
witnesses that even though they 
might desire their evidence to be 
treated as confidential such eviden
ce is liable to be made available toi 
the Members of Parliament."

You please introduce yourself to the 
Committee though we know you are a 
Member of Parliament.

SHRIMATI JAYANTI PATNAIK: I 
am a Member of Parliament and this 
is a new experience I have for the first 
time. I must thank the Chairman of 
the Committee for giving n^ this op
portunity.

Now I have come to give my evi
dence from the psychological angle of 
a victim woman. I am not a lawyer and 
I cannot deal with the subject in all its 
intricacies of law but during the last 
three years shocking reports of victi
misation of women by sexual violence 
have appeared in the newspapers.

Considering the vastness of our 
country, they may be considered insig
nificant so far as the manifestation of 
thia kind of criminal behaviour is con
cerned. But this is hardly reassuring. 
With the present level of literacy, the 
inadequate coverage of newspapers and 
the secret nature of such offences* it is 
to be apprehended that only the tip of

the iceberg has attracted the public 
gaze.

The press reports indicate a disturb
ing trend of increase in the cases of 
violence on women. Whatever the 
statistics may reveal it would be safe 
to take note of the venomous mani
festation of this tnalaise in the socie
ty and to adopt measures to arrest 
the crime. The law on the subject of 
violation of woman was laid down in 
the Indian Penal Code long back. Ac
cording to the provision laid down 
therein, ‘rape’ is defined *s the unlaw
ful and carnal knowledge by a man 
of a woman (i) against her will (ii) 
without her consent (iii) with her 
consent when her consent has been 
obtained by putting her in fear of 
death or hurt (iv) with her consent 
when the man personates her husba
nd (v) with 'or without her consent 
when s h e  is under ‘sixteen years of 
age*. Standards of proof required t<y 
ensure punishment to the accused on 
a charge of rape are such that, apart 
from others, the victim woman must 
withstand batteries of searching ques
tions critically designed to baffle her 
in the open court within full view of 
the indulgent press. The fact that 
more and more shocking incidents of 
rape are coming to public knowledge 
itself suggests inadequacies of the 
prescriptions of law. One of the fun
damental principles in criminal law 
is that the accused persons are to be 
deemed innocent till the prosecution 
has been able to prove the guilt o^ 
the accused beyond any reasonable 
doubt and the burden of proof never 
shifts on the accused. Evidence need
ed by the court from the prosecution 
is, in the nature of the crime in ques
tion. such that the accused often gets 
the benefit of doubt from the version 
of the victim herself. She is all the 
while apprehensive of the stigma at
tributed to her by the society for her 
sheer involvement in the incident 
even though it may be against her 
consent and beyond her control. 
The accused usually attempts to em
barrass her in open court through in
convenient questions about her pa*t
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personal life and all this gets conspi
cuous publicity. If a practical view 
is taken, one would see the trial of a 
rape case as more or less a continua
tion of the very same traumatic ex
perience for the woman victim.

Therc merge two aspects. Firstly, 
the standard of proof needed to prove 
a case of rape puts the woman victfth 
at a disadvantage that she cannot be 
expected to withstand. In the crimi
nal law amendment Bill, 1980, intro
duced in the Lok Sabha on 12-8-80, 
a provision has been suggested in the 
Indian Penal Code that after the in
cident is proved, and the question is 
whether it was with or without the 
consent of the woman and she states 
in her evidence before the Court that 
she did not consent, the court shall 
presume that she did nit consent. 
This provision is applicable where 
the accused is a policeman or a per
son in public authority. This could be 
applicable to all cases. This would be 
much needed reform of the law on 
the subject.

The second aspect is one of publi
city that such cases get in the press. 
The above amendment Bill seeks to

impose restrictions on publicity of 
these cases and also provision is sug
gested for i;n-camera trial. This will 
help to protect the prestige of the vic
tim. So, I agree with the Amendment 
Bill, in this regard

It is however for consideration if 
as a temporary measure for a decade 
or so, the law on the subject should 
not be made more stringent provide 
ing that when a case ia made out 
prima facie against a person alleged 
to have violated a woman constituting 
the offence of rape, the buiden of 
proof of innocence shall lie on the 
accused. In Japan, the burden of proof 
of innocence lies on the accused. The 
crime rtrte is remarkably low In that 
country. In what measure, other fac
tors contribute to low crime rate is, 
of course, a matter for consideration, 
fctft, undoubtedly, deterrent punish
ment mechanism and adverse pre
sumption against the accused are sub* 
atantial factors. At least for 
crimes such as rape. we must have 
deterrent legislation for which we 
have had enough warning.

(The Committee then adjourned,)
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MR, CHAIRMAN; Befor^ pro* 
ceed, may I draw your attention to 
Direction 38 of the Direction* by the 
Speaker which reads as follow*:1. Ms. Radha Kumar

2. Ms. Ein Lall
“58. Where witnesses appear be* 

fore a Committee to gtve evidence, 
the Chairman shall make it clear to 
the witnesses that their evidence shall 
be treated as public and is liable to be

3. Ms. Jegsica Mahadevan
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published, unles3 they specifically de
sire that all or any part of the evi
dence given by them is to be treated 
as confidential. It shall however, be 
explained to the witnesses that even 
though they might desire their evidence 
to be treated as confidential such evi
dence is liable to be made available to 
the Member# of Parliament.”

Who is the President of this Asso
ciation?

Ms. RADHA KUMAR: We do not
have any officials.

MR. CHAIRMAN: You must have 
gone through the draft Bill. What are 
your comments?

Ms. RADHA KUMAR: We tywe all
ready presented a memorandum to 
the committee. Regarding section 
228A, we feel that the bar on publica
tion should be removed, because this 
will act as a censorship on the press 
and on women’s organisations. Our 
campaign in bringing the issue of 
rape into public consciousness has 
hinged on publicity through the press. 
If there is bar on publication, we 
would not be able to check on how 
any case was conducted, whether any 
evidence was provided, whether the 
judgment was correct, etc . So, this 
clause should be scrapped entirely.

We also feel strongly about section 
327 about in-camera trial. Even thou
gh on principle we think that such 
trials are desirable, we feel that in 
conjunction with the clause on bar on 
publication, the kind of secrecy 
which would be imposed on the 
whole thing would work against the 
interest of the victim. We also feel 
that in any trial of a rape case, the 
victim must be allowed to have the 
support of members of her family, 
social workers, women's organisa
tions and the press. So, even if the 
members of the public would be bar
red, members of the victim's family,

sociajl workers, women’s organisa
tions and the press should be allowed.
If that is not legally possible, it 
should be open trial. We do not like 
in camera trial.

Regarding section IllA  dealing 
with onus of proof, we think it is a 
very good precedent that is being set 
up, but it should be generalised to 
cover not merely rapes by police or 
officials but all categories of rape.

There is a recommendation of the 
Law Commission regarding part sexual 
history of the victim net f e e i u s e d  
as evidence except where it concerns 
the accused. This should be incorpo
rated in the Bill.

MR. CHAIRMAN: What about past 
sexual history in relation to others?

Ms. RADHA KUMAR: In general,
we feel that past sexual history con- 1 
cerning others should not be consider
ed. But in the case of marital rape 
and prostitution, even where it con*
cems the accused, it should not be
used.

There are some minor points about 
procedures regarding arrest and inter
rogation, medical report, penalty for 
police non-compliance with proce
dures, etc. The Law Commission has 
made some recommendations regard- 
ding these and we want that those 
recommmendations should be incor
porated in the BilL (

There should be penalty for police 
non-compliance with procedures. There 
should be a detailed medical report to 
be recorded by a registered medical 
practitioner. There should be stricter 
check on medical practitioner who are 
equipped to give these reports, etc. 
We want that aU these recommenda
tions should be incorporated in the 
Bill with the exception of the clause 
regarding whether or not the victim 
was used to sexual intercourse. Tjhis 
sentence should be deleted. *



517

Penalty ahould be imposed on medi
cal practioners who refuse to examine 
a rape victim. The victim of the 
complainant should be given the locus 
standi to prosecute in cam  of rape, 
if the State does not wish to pursue 
the case. It would al9o be useful if 
women’s organisation? nre given the 
locus standi in such cases to prose
cute in such situatisjn.

On section 376(2) dealing with cus
todial rape we have many suggestions. 
Sub-section (a) deal with police rape, 
limiting it to rape within the thana 
or local area to which the policeman 
is appointed. This ignores police rape 
of duty, presuming that in such cases 
the policeman is like any other man. 
However, there are incidents in which 
the policeman may be off duty but is 
yet known to be a policeman. Here 
the victim would be as intimated by 
his authority as if were on duty.

V  Hence we propose that an explanation 
be added to this sub-section saying 
that local area9 is any area in which 
the accused is known to a policeman, 
including the area where he resides.

Sub-section (d) deals with rape by 
hospital staff on inmates. We propose 
that this sub-section should be extend
ed to cover rape of nurses, which is 
a common complaint.

Sub-section (f)—Gang Rape—Ex
planation 1 defines gang r'ipe as rape 
by 3 or more individuals. There is

* no provision for rape by 2 indivl-
f  duals. So, it ghould be amended to

read, “two or more individuals” .

He have proposed the addition of a 
new sub-section (g) defining mass 
rape. This is a common incident in 
rural areas and is committed by hired 
thugs or policemen. The wording 
can be* like this:

“Whoever commits, or afcet9 in, 
the crime r*P** wk«re two more 
women ar  ̂ raped by one or more 

n tnen’V Explanation: The clause
*  ‘abets in’ refers to the landlord/  

mortey lenders /factory owner, etc.

who employs the thugs or the 
senior policy officer who is in charge 
Of the troops but doc$ not actually 
participate in the rape.

Those men should be held responsible 
for what the men under their direc
tion do.

We also propose that the definition 
of custodial rape be extended to cover 
those individuals who by virtue of
their economic dominance commit
rape on women in their employ, like 
landlords, factory owners, managers, 
contractors, etc. Hence sub-section 8 
should be amended to cover this cate
gory.

SHRIMATI GEETA MUKHERJEE: 
About in camera trial you have sug
gested that the entry of the press and 
women organisations should be there. 
If there can be some kind of a legal 
arrangement under which the victim 
can protected, will that not be all 
right?

The press may be allowed to be pre
sent there but it should not be allowed 
to publish the name of the victim. Oo 
you have any objection to that?

Ms, RADHA KUMAR: No.
SHRIMATI GEETA MUKHERJEE: 

Your suggestion is that Section 111A 
should be extended in all cases. And 
aide by side you have suggested some 
additions to Section 876 regarding 
custodial rape. Both the things can
not go together. Which one are you 
preferring at the moment?

Ms. JESSICA MAH A DEV AN: We
would prefer generalisation.

SHRIMATI GEETA MUKHERJEE: 
About custodial rape, you have very 
specifically mentioned very Important 
person* If a girl who is working, is 
raped by her superior, will that not 
come under custodial rape?

Mft HADHA KUMAR: Yes.
SHRIMATI SUSEELA GOPALAN: 

With regard to the police who are 
superior, the onus of proof should *»e
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shifted to the accused. But there is 
an argument that there are women of 
easy virtue and loose character. If 
they complain thfrt they are raped,
then what is the remedy lor the
accused person?

Ms. JESSICA MAHADEVAN: Pro
bably there are legal precedents. When 
money passes hands then the burden 
of proof is shifted ' to the accused. 
Also m the case of smuggling, it is the 
smuggler who has to prove that.

MR. CHAIRMAN: Perhaps, you
have not followed the spirit of the 
question. You maintain that th«r® 
should be presumption in respect of 
the evidence given by the lady that 
consent has not been given. Then 
there may be case of filling a false 
complaint by the lady having loose 
character. It may not be a case filed 
by herself but on instigation. In Jhat 
case, the presumption is against him. 
What is the protection given to the 
accused in such cases if the burden of 
proof is given in favour of the lady?

Ms. RADHA KUMAR. It is not 
very difficult for a man to rebut that 
kind of argument. He can cross
examine the victim, or give an alibi, 
or give reasons for the false complaint. 
Suppose the motive is revenge he can 
prove it. If it is money, he can 
surely find some evidence to show that 
the lady ha9 been bribed or instigated.

MR. CHAIRMAN: There was a case 
where a young man was arrested. His 
mother and grown up sister went to 
the pol*ce station to get him released. 
The sub-inspector refused to release 
him. The lady immediately filed a 
false complaint that the sub-inspector 
had raped her. How do you deal with 
such cases?

Ms. RADHA KUMAR: How was it 
detected that it was a false complaint?

MR. CHAIRMAN: The investigating 
officer made some discreat enquiries 
and came to the conclusion that it was 

' a ialSe complaint. It was also felt 
that if the sub-inspector was inclined

to rape, he would have preferred the 
daughter and not the mother. This 
was the ruling given by the highest 
authority.

Ms. RADHA KUMAR: I think there 
was no case at all here.

SHRI R. K. MHALGI: In a numbdr 
of rape cases there are acquitals 
because of defective investigation. You 
have referred to the recommendations 
of the Law Commission. In what way 
can the investigation be made more* 
effective?

Ms. RADHA KUMAR: The assis
tance of women’s organisations and 
social welfare organisations can be 
sought for making them effective.

SHRl RASABEHARI BEHERAv Do 
you suggest that there should be • 
legal provision to that effect?

Ms. RADHA KUMAR: Yjs, there
should be. ~i

SHRI RASABEHARI* BEHERA: 
During the trial stage, should there be 
publicity or not? >

MS. RADHA KUMAR: We want 
publicity. Only the name of the vic
tim should not be revealed.

SHRI V. KISHORE CHANDRA S. 
DEO: In a society like ours there is a 
certain social stigma attached to such 
capes. When a woman is a victim of 
a rape case, she should not be made 
a victim a second time by giving wide 
publicity to the occurrence. That is ! 
why in camera trial has been suggest
ed. If you remove these two sections 
completely, many affected people 
would not like to prefer cases.

Ms. RADHA KUMAR: First of all,
we have not suggested that we want 
completely open trial. We only sug
gested that there should be a mldifica- 
tion in the in camera trial. If that is 
not possible, then we want open trial.
If there is total secrecy, there is abso
lutely no way of checking what ha# 
happened.
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SHKI V. KISHQRB CHANDRA S. 
DEO: Do you think it is reasonable to 
tnko the consent of the victim?

Ms. RADHA KUMAR: So long a* 
she is not being pressurised. Even in 
camera at least her relatives should 
be allowed.

SHRI V. KISHORE CHANDRA S.
DEO: You will appreciate that there 
Is a bit difference between rap* in 
custody and rape in
the normal course. When a lady is in 
custody, she is under the physical 
control of that person. So. it i» ve*T 
difficult for the victim to offer d r- 

proof. Therefore, if you 
generalise it, it will lead to false cases 
and delibrate attempts to malign the 
character of persons. Don’t you agree 
that rap© in custody should be treated 
as a separate category and more strin
gent punishment should be inflicted

V  in such cases than in the case of 
general rape, more so when there are 
so many cases of custody rape of late?

Ms. RADHA KUMAR: It is not
necessary that they should be diffe
rentiated in that , precise way in this 
clause. It is very difficult in these 
two cases for the woman to prove 
rape. In fact the*e is absolutely no 
proof except for violence. The only 
proof that she can offer is a medical 
report. If the medical report says 
that there are signs of violence in the

*  genital areas, only then it is establish- 
Ted as rape. If a woman has two or 

three children, then it is virtually 
impossible to prove that it is, violence 
UnAer that kind of definition, only 
a woman who is a virgin can be 
raped. But there are a number of 
cases where non-virgin women are 
•Iso raped. Given the moral pressures 
in society, most women are extremly 
reluctant to stand up and say that 
they have been raped

SHRI V. KISHORE CHANDRA S.
: I am on the view that cus-
1 rape should be treated diffe

rently.

Ms. RADHA KUMAR; Certainly, 
one should perhaps say that in a ease 
of custodial rape, the metre fact of 
intercourse should be sufficient to 
convict the man and you may say 
that in a custodial rape the man must 
be given more severe punishment. 
Afterwords he should not be allowed 
to be a custodial at all. One could 
make recommendation of that sort. 
Once he is convicted, he should lose 
his Job and other things.

SHRI V. KISHORE CHANDRA S. 
DUO: About Section 376(2) (a), you
said that the police officer should not 
be confined to the local area. It ia 
very ambiguous whether he is known 
in that area or not A policeman for 
instance commits rape in uniform in 
any area wherever he is because the 
power of a policeman comas from his 
uniform.

Ms. RADHA KUMAR: Except in
the local area where he is well-known, 
it can be in uniform in any other 
area. *

SHRI V. KISHORE CHANDRA S. 
DEO: A policeman in uniform can
go to Kerala and commit an offence.
Db you think that Including police
man in uniform' should be better?

Ms. RADHA KUMAR: It should
certainly be included.

SHRI LAL K. ADVANI: i am on
the same point because this is for the 
first time a women's organisation 
pleaded against in camera trial. T 
think there is a mix up between the 
first provision relating to publicity and 
the second provision relating to fn 
camera triaL I can appreciate that 
publicity of the rape case without 
mentioning the name of the victim 
will go to build up social awarenc*#* 
and lead to the kind of changes that 
are taking place in the society today.
But I do not see how dropping this 
(provision about In camera trial is 
going to help the victim because you 
have 9aid that you are opposed to in 
camera trial only because the modi
fication you have suggested is not
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legally feasible. You w^nt not only 
the women’s organisations, but even 
the press ahould be allowed and the 
moment the press is allowed, it 
peases to be in camera trial because 
through the press the people come to 
known about it. So ‘in camera* 
essentially means that it should not 
be publicised. So, the modification 
that you are suggesting means total 
deletion of 4in camera trial' and you 
further say that if this modification is 
not legally tenable, then you want 
tl^g 'in camera9 provision to be done 
*way with. I do not understand how 
th^ ^ going to help the victim.

Ms. RADHA KUMAR: The cases
that, have come to light have only 
come to light because of publicity.

SHRl LAL K. ADVANI: i  would 
like to point out that I fully appre
ciate the objection taken to a blanket 
han on publicity of rape cases. When 
3 rape case, takes place, at that stage 
we permit publicity and there too, 
very many have suggested that the 
name of the victim should not be 
disclosed and the case should be pub
licised in or^er to build up neces
sity, social awarqogss. But at the 
triai srtpge how, is, it going to help the 
victim?

Ms. rADHA KUMAR: If the press
Ss not allowed during the *tn camera 
trial* then hpw can we get pijblicity 
in, that case?

SHRI LAfc ADVANI: Publicity 
will help wham?. Publicity at the 
triaj. stage it likely to adversely affect 
tllf victim and the victim would be 
es^osed. which she would not. like. 
I *31. ne»t able to appreciate hqw this 
is going to help the process of social 
education also.

"Hits. RADHA KUMAR; It will help 
to the extent that supposing a victim 
is being cross-examined in a way 
wjiich is brutal, then if there is som£ 
publicity on that and some social 
consciousness has been aroused on 
th*t, then we can hope at leajt to 
change that method of interrogation.

SHRI LAL K. ADVANI; Do you 
not think that the temptation to get 
her trial into print would in fact hurt 
her. interest?

Ms. RADHA KUMAR; I do not 
think so. r|)

SKftl LAL K. APVANI: I noticed
in your Memorandum that you have 
objected to the provision relating to 
minimum punishment and you have 
argued that there should be no mini
mum punishment. But you did not 
mention it in the course of your ob
servations. Could you explain it now?

Ms. RADIJA KUMAR; Our major 
objection was really to the punish
ment itself. We And it was very high 
and that very few judges would con
vict people who committed rape when 
the minimum punishment is 5 to 10 
years and in the case of officials 7 to
10 years. *

SHRI LAL K. ADVANI^ Have you 
not noticed that the court has the 
right to give a lesser punishment also? 
This Bill deals with custodial rape. 
So, if a man having custody of a 
woman commits rape, then it requires 
strener punishment. That is the 
(rationale of the BiH

Ms. RAPHA KUMAR: Th^t is true, 
tyit the point remains thpt rape cases 
nhich actually come for trial are few 
and far between, particularly in the 
cape of officials committing custodial } 
rape. The punishment has never been 
particularly high and we think that 
the fudges are very unlikely to con
vict the people.

SHRl LAL K ADVANI: If the
law, itself provides that if the situation 
or the circumstances are of such a 
nature that the court has the autho
rity to give even lesser punishment, 
what is your objection? Essentially, 
the law provides that in this parti
cular case when the crime is commit
ted by 4 policeman or a jail watfcftl 
or a medical superintendent, fae mcwlti 
higher punishment. But if the Judge
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is convicted of the circumstances of 
the case, he is empowered to give a 
lesser punishment,

Ms. HADHA KUMAR: In that
case what is its utility?

SHRI LAL K. ADVANI: Your
suggestion is that it should be ex
tended to all sorts of rapes.

You yourself said that it is on the 
basis of circumstances that the accus
ed person can prove that he is not 
guilty. Do you not appreciate that 
in cases of rape, circumstances are 
hard or very difficult to prove. The 
law, therefore, seeks to confine itself 
to a situation where circumstances are 
obvious. iCis only there that the law 
seeks to shift the burden from the 
victim to the accused.

Normally the law provides that the 
accused is not supposed to be guilty

*  unless proved otherwise.-

Do you not think that it is more 
equitable than wholesale application 
of this principle to all cases of rape?

Ms. JESSICA MAH*ADVAN: 
Brutalality is obvious that we forget 
other things. We are forgetting the 
mental tension.

SHRI B. IBRAHIM: Please read
111A. “The court shall presume...*9 
Oilier organisations have suggested 
that ‘shall* should be replaced by 
•may*.

^  Ms. RADHA KUMAR: Then it 
means that everything has been left 
to the'court. "Shall1 should remain.

SHRl ERA SSZIYAN; Rape of 
nurses is a common complaint in the 
hospitals. Do you think that U  will 
apply to all cases—lady doctors, nur
ses and others?

M& RADHA KUMAR. Nurses are 
often raped by her colleagues and net 
necessarily by her costodians.
'4 ' _____

SHRI ERA SBZHtYAJf: Colleagues 
can rape *aye\

Sub section (g ), you want to 
change. You are putting up new one 
for mass rape. Is it like gang rape 
or 19 it something different?

Ms. RADHA KUMAR: Mas* nape 
refers to the rape of many women. 
Gang rape is the raping of one wona
an by two or more persons*. Since 
mass rape is very common it would 
be useful to have this provision.

SHRl & W. DHABK: Custodial rape 
does not inciude landlords who com
mit rape in villages on those who aie 
employed in their fields and others. 
Bmpioyer-employee relation may be 
there. Would you like it to be ex
tended to the landlords? .

Ms. RADHA KUMAR: Yes.

SHRI S. W. DHABE: Should death 
penalty foe provided or transportation 
of life be provided in rape cases?

Ms. RADHA KUMAR: No.

SHRI S. W. DHABE: In your Memo
randum you have spoken about re* 
habUitaUcn. Should there be a legal 
provision in this regard and also for 
legal aid in such oases? Will women 
lawyers help fair trial?

Ms. JESSICA MAHADVAN: We
feel there should b€ legal provision 
for rehabilitation and legal aid.

As far as your question of lawyer is 
concern**, it is not necessary that 
woman lawyer should get the case.

MR. CHAIRMAN: I want a clarifies* 
tion from you. While making a state* 
ment with reference to custodial rape, 
you said that the provision should be 
extended even to the local area where 
the policeman resides. I want to bnng 
to your notice that the point made out 
in law is that the policeman in em
powered to exercise his powers under 
the Police Act in the discharge of his 
duties. If in the discharge of his duty, 
he commits custodial rape, it is the 
misuse of power. If he misuses his 
power, then only the custodial rape 
and presjmption will arise. . In a
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case wheie the woman is under the 
custody ot a police officer, where there 
iii no chance of having marks of vio
lence on the body of the women or 
even on the body of the man, it may 
be very difficult for thewoman to prove 
the guilt against him. In such cir
cumstances, the evidence may not be 
available. She makes a statement in 
the court that she has not given her 
consent and it will be presumed that 
the consent was not given. Here, you 
say that a police officer being in uni
form or not, even if he commits a rape 
in his local area, this provision should 
be made applicable to that case also.
1 do not think that merely being in 
uniform or not and committing a rape 
will come under this provision. What 
is your view about it?

Ms. RADHA KUMAR: We feel that 
a policeman even when he is not wear
ing a uniform does exercise the power. 
If he commits a rape in his area, it is 
misuse of the same power. That should 
also be covered under this provision.

MR. CHAIRMAN: About her past 
history, you say that the woman 
should not be asked about all that. The 
Evidence Act is very clear that the 
right is #iven to the court to cross
examine the victim. If that right is 
taken away, the main object of the 
criminal law will be defeated. An 
accused is presumed to be innocent 
unless he or she is found to be guilty.

Ms. RADHA KUMAR. W e are only 
suggesting two particular situations in 
which past history should be asked 
for, that is, in' the ca$e of morital 
rap* and prostitutes.

MR. CHAIRMAN: The law is passed 
regulating the human behaviour in ge
neral, not in a few particular casas.

Ms. RADHa  KUMAR: But there
are general social categories. •

MR. CHAIRMAN: About the provi
sion of “ in camera”  trial, it is to see 
that the reputation of the victim is 
protected and that too much publicity 
of the case is avoided. Sometimes, it 
happens that it becomes very difficult

for a young lady to get married subse
quently; it becomes very difficult for 
her parents to get her married. So, 
some protection should be extended to 
such victims. That is the intention. 
You are advocating for the deletion of 
the provision relating to “in camera" 
trial. You say that without publicity, 
there will not be any fair trial or there 
will not be any chance of the accused 
being convicted. Do you feel whether 
protection is more essential than con- 
▼iction?

Ms. RADHA KUMAR: We should 
not assume that in any case women 
are going to be japed and they need 
protection and all that. We consider 
that if we really get the accused con
victed and there are more and more 
convictions in rape cases,* then there 
will be fewer rapes in future in which 
case few women would need protec
tion subsequently.

MR. CHAIRMAN: Thank you. ^
(The witnesses then withdrew)

II—Karmika, New Delhi
Spokesmen:
1. Ms. Urvashi But alia.
2. Ms, Archana sant.

(The witnesses were called in and 
they took their seats)

MR. CHAIRMAN: Before we pro
ceed, may I draw your attention to 
Direction 58 of the Directions by the 
Speaker which reads as follows:

“58. Where witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it clear to 
the witnesses that their evidence 
shall be treated as public and is li
able to be published, unless they 
specifically desire that all or any 
part of the evidence given by them 
is to be treated as confidential It 
shall however, be explained to the 
witnesses that even though they 
might desire their evidence to be 
treated as confidential, such evi
dence is liable to be made available 
to the Members of Parliament.”
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Sh r im a t i u r v a sh i b u ta lza :
Yes.

ME. CHAIRMAN: Would you like to 
say anything so tar as the provisions 
of the Bill are concerned?

Ms. URVASHI BUTALIA: 
You have with you the paper that we 
have handed over. It gives our ideas. 
we do not have anything other than 
the idea# contained in the paper to 
offer, except a tew.

One of them is regarding press cen
sorship which we strongly object to.

The second point is regarding onus 
of proof which, I feel is a very signi
ficant. addition that the Law Commis
sion had made and we would like this 
to be included in the Bill not only as 
regards custodial rape but as regards 
Wther persons also.

MR. CHAIRMAN: What is your sug
gestion based on the recommendation 
of the Law Commission?

Ms. URVASHI BUTALIA: Our sug
gestion is that there should be no ban 
on jjublishing either of the proceedings 
or of the analysis of the rape cases or 
the name of the victim if she has no 
objection to the name being published. 
We say this because we have found 
through our work in our organisation 
lhat a lot of information is given by 
f e e  Press which moulds public opi
nion and if this is cut off, we feel that 
rape cases get no support at all.

As regards in camera trial we are 
opposed to it. We have suggested in our 
recommendation that there should be 
a special kind of modified trial ior 
rape cases. This should be treated as a 
special category and we will be willing 
to elaborate on that. However, if that 
is not possible we would opt for an ab
solutely open trial We feel that in 
camera trial ia open to misuse.

We have man; other smaller points.
Victims9 past sexual history ahould 

not be questioned at all.
The Bill does not speak ol minors.
It does not speak of cases **withln 

a family." We feel that it should be 
include^ in the Bill.

Any rape is said to be fang rape if 
it is by more than one person. But 
here gang rape is said to be rape by 
three persons. It is open to misuse. It 
meang that if two persons rape a 
woman, it will not be gang rape. 
Therefore, we feel that it should be 
°by more than one person” ,

There should be speedy trial of rape 
cases.

We would like immediate registra
tion of medical evidence which the 
Law Commission had recommen
ded.

We would like womens' organisa
tions should be given a lawyer to 
plead their cases on behalf of the 
victim.

We would like the victim to be 
given the right to have a private 
lawyer.

These are the major points thart we 
have made in our recommendations,

MR CHAIRMAN: What are your 
grounds to permit the victim to have 
a private lawyer?

Ms. URVASHI BUTALIA: We
feel that the State lawyer may be 
indifferent to her case. She may 
very well be able to put her case a 
little better with the private lawyer 
and w* teel that if the rapist or the 
alleged rapist is allowed to engage 
a private lawyer, we see no reason 
why the victim ahould not

We particularly want to talk 
about in camera trials because we 
feel they are open to a lot of misuse. 
When a woman is along in the court 
room with a male rapist and the 
male lawyer, not only can they 
victimise her there but also they 
do not allow her to get any support
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from public. Th* proceedings of 
such a trial are not to be published 
and allowed to be made public.

MR. CHAIRMAN: The Law Com
mission says that in camera trial pro
tects a women’s name.

Ms. URVASHI BUTALIA. We 
do not agree with that view. It may 
be true in a Western context but 
in the Indian context, it is not. if a 
village woman is raped, everybody 
konws the incident. It makes no 
difference whether you hold the trial 
in camera or an open trial. She would 
be ostricised and in camera trial is 
not going to save her.

Although we do not go in for 
open trial, we ask for a modified 
trial where the judge may have the 
discretion to allow whoever the 
victim wishes to have with her. It 
may be members of Womens* Orga
nisations or her relatives. In the 
same way, the rapist may be allowed 
to have a certain number of persons 
with him. General public who have 
absolutely no connection whatso
ever with this case should not be 
allowed inside the court.

Ifr this modified trial is not pos
sible then we are for open trail be
cause we certainly feel, that it is 
important, in the Indian context.

SHKI RASA BEHARI BEHRA: 
.Just now you told us of “rape within 
a family” What do you mean by it?

Ms. URVASHI BUTALIA: “With
in family” , we mean that very 
oft^n it does happen that an uncle 
might rape a niece or a cousin might 
rape a cousin within the family and 
that is so much a part of the family 
set up that they don’t want the 
other to bring it to the court. If the 
law recognises it, the victim can 
bring it to the court, but the law as 
it stand9 does not recognise this 
kind of thing and in the Indian con
text, I would like to stress th*t this 
kind of a thing happens very often.

SHRI V. KISHORE* CHANDRA
S. DEO; You are very particular
about in camera triaL You saia that 
if hearing is held in camera, it may 
go against the victim. ^

I do not want to question the integ
rity of the judiciary here. You said 
that in the context of India, this will 
be more suitable. I would say it 
would act as the other way round. 
As far as the Indian context is con
cerned, the society is so close that 
in a village, if a lady or woman be
comes a victim of sexual offence, a 
social stigma is attached to her in the 
society. In an European Society too 
it may happen. The only difference 
is that here if it happens to an Indian 
lady, it is not so easy to get her mar
ried. The people in the villages are 
more conservative than those living , 
in cities and towns. Normally, it 
would be very difficult for a rape 
victim to get herself married irfer 
on because a social stigma is always 
attached to all her life Personally I 
would feel that the publishing of 
name of the victim alone may not 
help. But, in the in camera proceed
ings this might give them a sort of 
protection to the honour of the woman 
victim in the court. As far as this kind 
of publicity is concerned* I appreciate 
your view point. As far as your wo
men’s organisation is concerned, the 
relative of the woman victim should 
be allowed even the choice whether 
the trial should be held in camera or 
it should be completely open. TSou 
know that actually many cases are 
not being reported. After all, the 
stigma is attached to the women for 
fear that if their name is publicised, 
they may be condemned for life. In 
such circumstances, do you think it 
would be fair, as far as this law is 
concerned, to have a completely open 
trial and not to have this provision 
of having an in camera trial at all?

Don*t you agree that in such cir- 
cuMKstanoes, cases from middle cfcsse* 
living in villages may not come t©
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court at all because of this particular 
fear? What is your view?

Ms. UBVASHl BUT ALIA: I agree 
^ t h  you when you say that it would 
1>e detrimental to apply the law in 
all cases for an open trial. In any 
case I was not asking for that. We 

.have only asked for a modified in 
camera trial. '

SHRI V. KISHORE CHANDRA
S. DEO: You want a modified in
camera trial.

Ms. URVASHI BUTALLA: Yes,
Sir. I also agree that the trial is in 
camera may also work against a 
woman for fear of her being ostraci- 
 ̂sed and she may be maligned openly.
* In villages, if such a case occurs, the 

fact is that the raped woman’s name 
Is not hidden. It does not happen in

k secret.

\SHRI V. KISHORE CHANDRA 
sy&EO: You are right. As far as 
that village is concerned, people do 
get to know about that. After all our 
people are not confined to villages. 
They may have got *their relatives 
in the villages. Once the name i* pub
licised it would be very difficult for 
them to have a peaceful life.

Ms. URVASHI BUT ALIA: i think 
there is « slight confusion. We are 
not recommending or asking for an 
open trial. What we are saying is ttiat 

. in casts of rape victims, we may want
* to bring out the names or we may 

dwt want to bring out the names. 
*CTie person who committed the rape 
on the woman may be her boss in a 
company or anybody else. The fact 
however, is that once a woman is ra-

v ped, she should have the right of 
chc&ce whether she wants her case 
to be conducted in an open court or 
it should *>« conducted in camera.

* Anywa, both types of trials are open 
to a lot of misuse. The name of the 
victim in any case is not hidden In 
any case she has the fear ot being 
ostracised. In camera trial does not 
me3n protection to woman. It only

means this. You put a sort 0f censor
ship on the press by this law th;it 
they cannot publish the proceeding 
if the trials are held in camera.

V- KISHORE CHANDRA 
DEO: If you will read section 228A(1>, 
you will find that it prohibits only 
publication or disclosure of the iden
tity of the victim.

Ms. URVASHI BUT ALIA: What
we want i, a modified in camera 
trial where the victim or the judge 
is given the discretion to ctfioose whe
ther she would like the genera] pub- 
lie to be present or not to be present 
and whether the police officer* who 
have no connection with this case 
should be kept out sq as to avoid the 
harassment caused to the victims of 
rape.

We do not want such a provision ta 
this RUl unless the victim herself 
desiits that. We feel that putting «i 
ban on the press on'publication of the 
name of the victim is one of the most 
hormildable provisions in thi« Bill. It 
is in fact the ban on the press to pub
lish the name of the rape victim in a 
trial that creates a lot of public opi
nion. In fact the publication of the 
news of rape case in the press "has led 
to the change of law etc. So, w« feel 
that this provision is really detrimen
tal to the victim’,  case and »o it 
should be stopped. So, the kind of 
trial which we are asking for neither 
in camera nor open trial but a modi* 
ed trial. Under Die modified provision 
in the Bill, the woman victim and 
judge have the discretion to choose as 
to which one of the trials they want.

SHRI V. KISHORE CHANDRA S. 
DEO; Ag far a„ Section 111 of the 
Evidence Act is concerned, you want 
that that should spply to the case of 
custodial rape.

Ms. URVASHI BUTALIA; Yes, Sir.

SHRI V. KISHORE CHANDRA P 
DEO: Don’t you think that there
should be some difference In the case
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of custodial rape where the victim 
would be under his physical control 
and he has full authority over her? 
Don't you think that there should be 
some differentiation as between these 
categories of rapes?

Ms. URVASHI BUTAMA: There
are many cases in which the victim 
is under the authority of the rapist 
May be, there may be other people 
who may be ini collusion with the 
rapist who will not reveal the identity 
of that person.

SHRI V. KISHORE CHANDRA
S. DEO: Don't you think that having 
such sweeping generalisations would 
led to filing of false cases for malig- 
in  ̂ the character and personality of 
the person?

Ms. U5RVASHI BUTALIA: Definite
ly that danger is there. We have 
argued and argued among ourselves 
in order to find * solution. We have 
finally come to this conclusion. First 
of all, the victim has to prove that 
there has been an intercourse. Only 
then, the onus of proof will lie upon 
the accused person to disprove it It 
all depends on the medical evidence. 
Medical evidence is an important part 
of the Law Commission’s recommen
dations. Their recommendation is 
that the medical evidence should be 
conducted within the limited time.

SHRI V. KISHORE CHANDRA S. 
DDO: Don’t you think that some
differentiation Should be made as bet. 
ween a woman who is raped outside 
the custody and inside the custody? 
The* woman kept in custody can be 
confined there even beyond a particu
lar period and so she cannot have the 
medical .examination in so short a 
time, Hence don't you think that 
some differentiation Should be made 
between the two? Don't you think 
that when a woman is raped by a 
specific authority under whose cus
tody she wag kept, he should be 
punished in a heavier manner?

Ms. URVASHI BUTALIA: There 
are two things involved. Firstly, the 
onus of proof should apply to every

body. The discretion is left to the 
judge. He can use his discretion. 
Secondly, the punishment given is 
different. For example, if a rape is 
committed on the woman by a public 
servant in his custody, then the 
punishment may differ.

SHRI L. K. ADVANI: Obviously
your comments on the embargo sought 
to be imposed on publication of the 
case and subsequent in camera trial 
are both from the point of the Press 
and alslo Women's organisation. I 
think the two need not be mixed up. 
T h e purpose of building up public 
opinion will be served if the first pro
vision is notified  ̂ that is, if the em
bargo is confined to the name of the 
person. So far as in camera trial is 
concerned I do not know how it is 
going to help if press is permitted. If 
Press is permitted then how it is go
ing to help the victim of the rape 
case? It docs not help mobilise pub
lic opinion. So, Press should not bef 
permitted in the ‘in camera* trial.

Ms. URVASHI BUTALIA: It will 
be * dangerous thing for various rea
sons. There is fundemental right o f 
the Press to publish whatever they 
wish to. Secondly, when you are do
ing it in the interest of the victim, 
then it should be left to the victim to 
decide whether she wants her name 
to be published or not. As) I sub
mitted a little while ago a city girl 
may like her name to be published.

SHRI L. K. ADVANI: I feel the 
first provision need not be mixed UP̂  
with the latter. The first relates to 
publicity in> regard to the crime and 
there I feel some protection is neces
sary but the second about ‘in earners* 
provision I think that is necessary for 
fair trial and also the victim. It is net 
an encroachment on the freedom of 
the Press. My point is so far as pub
lication is concerned, I am in favour 
of publicising the c^e itself, but what 
about day to day trial proceedings^ 
How are they going to help?

Ms. URVASHI BUTALIA; The pA- 
ceeding of the trial cannot be
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11 abed. They are tub-judice, If you 
put ban on publishing the proceedings 
of the trial you put ban on putting 
any analysis of the proceeding* of 
the trial. If press is positive and our 
experience is* that press has been posi
tive-then this certainly is going to 
help the victim.
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m r  V. KISHORE CHANDRA a  
DBO: In wlui way will Pn m  publi
city during croM-axamlnation h«lp
the victim?

Ms. URVASHI BUT ALIA; As you 
all know a rape case may take 8-0
years to actually come through. If
you put a ban on the proceedings and 
only after the case is over can you 
create any public opinion. By that 

it is too late.

SHRl V. KISHORE CHANDRA S. 
DEO: Why are you so particular 
about proceedings?

Ms. URVASHI BUTALIA: We are 
not particular about proceedings. 
One point is that it takes very long. 
Public sympathy has to be built up 
over a period of time. Now, let me 
say this— we are not particular only 
about the proceedings; we ire parti
cular. about the role of the Press etc.

SHRI B. IBRAHIM: We have follow
ed your evidence. What type of con
crete suggestion would you like to 
make before the committee?.

Ms. URVASHI BUTALIA: Perhaps 
there can be some time limit.

SHRI B. IBRAHIM: What do you
suggest?

Ms. URVASHI BUTALIA: 8 months 
We have said this in our recommen
dation.

SHRI B. IBRAHIM: You have
stated that the victim should be per
mitted to engage a private lawyer. 
What is tfie reason for this?

Ms. URVASHI BUTALIA: The rea
son is this: Even provision of lawyer’s 
assistance by the State may lead to 
some indifference on his part. Ho 
may have a feeling he is only getting 
paid by the State. Not everybody 
can engage a lawyer—he does not 
have the money etc. But all the same, 
he must have this option He may 
have lost his case in the lower oourt. 
He may like to go on appeal This 
optical can be granted. There is no 
harm This is a small thing.

SHRI B. IBRAHIM: It has been
pointed out to us that th* pest con
duct of the prosecuted person should 
not be brought in. You also support
111-A. There is the proposed amend
ment in the Evidence Act 'Shall* is 
mandatory. What is the protection 
or safeguard to the accused to defend 
himself in this regard, if both the pro
visions are allowed to be continued?

Ms. URVASHI BUTALIA. It does 
not depend upon the fact like, whether 
the women has been married, like 
whether she has been raped before, 
etc. etc. That is utterly immaterial 
to the facts of her trial. Ours is a 
semi-permissive society. The court 

cannot go into past history. If the 
court is allowed to go Into pest his
tory, the lawyer for the accused may 
put all kinds of embarrassing questions 
relating to past history.
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I am sorry I cannot And an equiva
lent English word to express it.

SHKI S. W. DHABE: Under Sec.
327 there is a procedure under Or.
P C. Power is given to the magistrate 
to prohibit a particular person. It 
says, ‘public in general’. Press need 
next be a 'public in general’. There is 
Criminal trial under Section 228. WhaA 
is the provision regarding the giving 
of name before a trial begins and also 
afterwards? It is said, name should 
not be there. Under section 327 there 
can be two kinds of harassment. 
There is harassment inslide the court 
32? is there. May I know whether 
it contradicts with the freedom of 
the Press? One point is, how the 
press will help ini getting a fair trial. 
The other is, harassment inside the 
court. '

Ms. URVASHI BUTALLA; Trial 
should not be in camera totally. Press 
may be allowed to publish if they 
w«nt it, if the victim wants it*

SHRI S. W. DHABE: You say
women organisation should be allow
ed. If somebody says, male organisa
tion: should be allowed.

Ms. URVASHI BUTALIA; There 
is n0 harm; any social organisation.

SHRI S. W. DHABE: You say,
Women’s organisation sftiould have the 
right of appeal, on behalf of the vic
tim. This is! far away from our con
cept of criminal jurisprudence.

SHRi LAL K. ADVANI; A person 
is murdered. His parents go in 
appeal. That is different.

Ms. URVASHI BUTALIA: We
don’t look at rape like murder or 
theft—it is a sort of Inhuman practice. 
You. fundamental right to your body, 
as n person—that is affected This is 
contrary to basic fundamental rights. , 
As a. body, as a person, we feel that 
kind of person can be prosecuted and

dealt with under the Cr. P. C. Rape 
is not like Jobbery or theft.

SHRI S. W. DHABE: You said
that irovesttigation should be conducted 
by voluntary social welfare women’s 
organisations etc. Not by the Police. 
That is what you say. which types of 
social welfare organisations? What 
is the criteria for giving percniasion?

Ms. URVASHI BUTALIA: What
we feel is that the victims should not 
be harassed. We are not goiqg to 
harass them whereas the Police may* 
do that. We think that they are not 
very much interested in these cases. 
We said that the txmafide social 
orguiisations or women’s organisation 
should take up these cases. We do 
not say that any organisation can do 
thip, Regteteited Oi*saiisations or 
social welfare organisations can be 
given certain powers by the Govern
ment for doing this kind of work as 
it has been done in the case °* Dowry 
Law or so, Something can be done 
here also.

MR. CHAIRMAN: Thank you.
Ms. URVASHI BUTALIA: We

hope you would take this very seri
ously because we are very serious 
about it. Thank you.

The Committee then adjourned at
13.00 hours and reasonable^ again at
15.00 hours)

III—Delhi University

(Faculty of Law) Delhi 
Spokesmen: ^

1. Shri Raghunath V. Kelakar
2. Dr. Upendra Baxi
8. Prof. (Smt,) Lotika Sarkar
(The witnesses were called in and 

they took their seats)

MR. CHAIRMAN: Before we pro
ceed, m ay I draw your attention to 
Direction 58 of the Directions by the 
Speaker which reads as follows:

“58. Where witnesses appeal* 
befdre a Committee to give pvi-
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dence, the Chairman shall make 
it dear to the witnesses that their 
evidence shall be treated as public 
and is liable to be published, unless 
they specifically desire that all or 
any part of the evidence given by 
them is to be treated as confiden
tial It shall however, be explain
ed to the witnesses that even 
though they might desire their 
evidence to be treated as confiden
tial such evidence is liable to be 
made available to the Members of 
Parliament.”
What do you want to say on the 

Bill?
DR. UPENDRA BAXI: We believe 

that the major problem concerning 
status, dignity, honour and even sur
vival of Indian women is custodial 
violence. It is committed by agents 
of the Indian State as well as by the 
dominant and vested interests in 

^ocitety. Violence by dominent vest- 
r ed interests in society is perpetrated 

by threat of rape or molestation or 
by execution of rape as a measure of 
terror and intimidation malting peo
ple gullible in abject submission This 
may be done by landlords against 
women labourers or by high caste 
Hindus against low caste or by vested 
interests against SC and ST. Violence 
by agents of State occurs when public 
servants use public power and public 
facilities for personal and private 
sexual gratification. It includes 
police stations, hospitals, jails, luna
tic asylums, remand homes for women 

k and children, railway stations and 
other public platforms. And victims 
of rape include women taken to 
police stations as suspects or accused 
or women, working in offices and 
jobs.

The Bill before us is altogether 
devoid of an adequate perspective of 
the conception of custodial rape. It 
recognises that public power can be 
abused through sexual molestation in 
Section 375 as now proposed. But it 
does so, only to the extent of impos
tor  madatory and deterrent sentences* 
We beliitve that deterrent punishment 
and mandatory punishment may not

be expected to curb or to bring down 
the dimensions of custodial rape. 
And the Bill regretably ignores the 
suggestions made by tbe L^w Com
mission, various organisations and by 
us in our memorandum submitted to 
the Committee. We believe that 
adequate provision s&iould find an 
expression in the Bill whict mini
mises opportunities by public servants 
to use public places, public facilities 
and public power for commission of 
rape and related form of sexual 
violence.

We appreciate the proposed pi*ovi
sions in Section 376 A, B, C, of the Bill 
ibcrfore Us. These provisions come 
under the definition of sexual offences 
as sort of rape committed by certain 
categories of public servants in abuse 
of their power. We have suggested 
several modifications of language and 
concept on page 21 of our memoran
dum. But we want to register our 
fundamental objection to the under
lying idea of this Section 376. This 
section deals with the idea of sexual 
offences whereas Parliament should 
take into account the more funda
mental offence and the offence invol
ved is uncivilised, inhuman and abuse 
of public power for private gratifica
tion. It is an arbitrary exercise of 
power by custodians of public autho
rity that we think is the essence of 
the offence. That should find clear 
enunciation in the proposed section. 
Corresponding measures tor additional 
punishment etc., should also follow. 
The offence should not be an abuse 
of excess of public power using sexual 
means.

Section 228—A, which deals with 
the very important problem of pre
mature publicity and undue disclosure 
of rape victims, seeks to balance in a 
fair and impartial manner the admi
nistration of justice oriented to the 
honour of the victim of rape and the 
conflicting interest of freedom of 
speech and expression* We fed that 
the section over-baknees what is 
required to be balanced* In other 
words, we feel that this blanket ban 
on publicity is a dear violation of the 
fundamental right of freedom of
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speech and expression, which i# un
reasonable. But we are not placing
our objection merely on th'e hypothe
tical constitutional ground. The very 
reason why this Committee i& sitting 
here, the very reason why Parliament 
thought it fit to draft the Bill, the 
jvery reason why this matter was 
referred to the Law Commission and 
it was asked to submit ts report 
expeditiously was that the citizens 
interested in the status of women 
created and mobilised public opinion 
against rape. If the section is allow
ed to stand as it is drafted, it will 
make it impossible for peopfe to com
plain if a rape incident is net proper
ly investigated and prosecuted, 
because it can always be said that it 
will lead to premature publicity of 
the victim. So, while we appreciate 
the importance of avoiding the pre
mature publicity detrimental to the 
individual victim, we also feel that 
this provision goes too far. According
ly* we have suggested an amendment 
of this provision which will prohi
bit only where such printing or pub
lication is not made in good faith or 
in public interest. We believe that 
our formulation adequately serves the 
need felt by the legislature.

As regards custodial rape, where 
the rape is committed by holders of
public power, using public facilities, 
the onus of proof that the woman 
consented must be on the public ser
vant. By onus of proof we do not 
mean that the public servant should 
be held guilty, the conception which 
now prevails; we do not mean that. 
By saying that the onus if proof in 
the first instance should be on the 
public servant we only mean that the 
victim should not be made the accus
ed. We have mentioned it in para 27 
on page 16.

In para 25 we have made some 
observation^ on foe admissibility of 
character evidence of the victim of 
rape.

.These are the broad suggestions 
which we would highlight, although

our entire memorandum . deals with 
the various aspects of the formulation 
of the Bill. My colleagues and I 
deeply appreciate the opportunity 
given to Us for the presentation of. 
our views. We will be very happy if 
there is time to respond to any of 
your specific questions.

SHRIMATI LOTIKA SABKAR: 
We feel that it is necessary for tEe 
sake of women to have women defen
ders. We have mentioned it on page 
3 of our memorandum. I do not 
think in many cases a woman is in a 
position to engage a lawyer. In fact, 
she does not know what her rights 
are? So, we have suggested that 
there should be competent persons, 
who will be known as women defen
ders to whom the woman can go to 
know what her rights are.

SHRIMATI GEETA MUKHERJEE: 
In your memorandum you have refefr-y 
red to the custodians of the agents 
of State as well as agents of vested 
interests. You have suggested some 
amendment in Section 376A, and given 
an explanation for Section 375. As 
far as I can follow, they do not cover 
the agents of vested interests. Would 
you like to include vested interests, 
who now take advantage of the econo
mic dependency? Is there any pos
sibility of that aspect being covered 
specifically? If so, why you have not 
indicated and whether you would 
indicate. This is one question. I 
have several questions to ask, but I„ 
will put them one by one.

DR. UPENDRA BAXI: Mr. Chair
man, this is an omission iii the Memo
randum as we have submitted to this 
august Committee. We should be 
hapyy to make available very shortly 
a formulation of provision both in 
relation to Sections 375 and 370 and 
others also including the definition, 
and modality of dealing with what 
we call power rape, this rape as an 
instrument of political power. We 
very much regret that this particular
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statement is missing in our present 
memorandum. We appreciate your 
point and we will send a number of 
copies of our proposal to your Secre
tariat.

SHRIMATI GEETA MUKHERJEE: 
I would like to know your comments 
on ...

MR. CHAIRMAN: The witness has 
made a statement with reference to 
the Report submitted by the Law 
Commission. Therefore, if you want 
to refer some paragraphs quoted 
there, you can do so.

SHRIMATI GEETA MUKHERJEE:
I would like to know two or three 
things with regard to that. But be
fore that I would like to know your 
opinion about the definition of ‘public 
servant’. Why I am asking it is be
cause the question which is agitating 
many people’s mind is that people in 

^j&tithority, as for example, political 
T  personalities, may be Ministers, M.Ps., 

M.L.As. and so on and so forth, are 
not covered under *public servants', 
nor can it be said that that is a case 
of strictly custodial rape. I want to 
know whether you think that 
that section of people also 
should be covered in one way 
or the other and if so, how 
it can be covered, '

DR. UPENDRA BAXI: Mr. Chair
man on this, as you yourself pointed 
out, there are two components. One 
is, political people at a certain level 

f  are not traditionally comprehended 
within the legal definition of ‘public 
servant’ or if they are comprehended, 
it remains a matter of legal contro
versy. The second group of people 
about whom we have certain confu
sions or doubts include members of 
the Central Reserve Police Force and 
a large number of para-military forces 
including the BSF, which are often 
-used in situations of civil strife for 
whatever reasons that civil strike 
might have arisen. Very often cam-

r  ts  a n d  a lle g a t io n s  a r e  m a d e  th a t 
a c t iv it ie s  o f  th e s e  fo r c e s  h a v e

involved a reign of terror primarily 
through use of force against women 
including mass or gang rape. Whether 
these allegations are true or not is 
something which we are not always 
able to determine because the opera
tions of para-military forces—I speak 
on my own behalf—in this country 
are regarded as extremely sensitive 
matters. But in terms of human 
rights attention needs to be given and 
in terms of this Bill, the question is 
whether the definition of ‘public ser
vant’ comprehends para-military 
force and should not there be a special 
provision or set of provisions deal
ing with allegations of mass rape and 
others when para-military operations 
begin in any area, and should there 
not be a special chapter either in the 
Penal Code or in other Acts to deal 
with the situation. We could not 
reach among the three of us a precise 
agreement or formulation of the type 
of legal provisions. But my collea
gues and I are very seriously aware 
of this problem and would like to see 
that something concrete is being done 
on this issue as. well.

SHRIMATI GEETA MUKHERJEE: 
With regard to the investigation stage 
of this offence, where in fact most of 
the things get so mixed up and so 
diluted, it becomes very difficult to 
convict. As the Law Commission has 
already recommended, there are a 
number of things. It is being said 
that those kinds of things are covered 
by the already existing provisions of 
the Criminal Procedure Code. In 
your opinion what are the things 
which are not really covered or if 
covered, only very generally covered, 
and should be very specifically m en
tioned? Another thing is medical 
report. It is one of the things on 
which the case is based, very much. 
On that <if you would make any c o n 
crete suggestions, you are w e lc o m e  to 
do so.

SHRI RAGHUNATK V. KELKAR: 
M r. C h a irm a n , w ith  y o u r  p e rm iss io n  
I  w o u ld  l ik e  t o  r e sp o n d  s o  fa r  a s  th is  
e n q u ir y  ia  c o n c e rn e d . O n  p a g e  S «C
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our Memorandum we have made 
specific suggestions so that the situa
tions where the women go in police 
custody could be avoided. We are of 
the view that really speaking, it is 
not at all necessary to allow the 
woman to remain in police custody. 
Just as in the case of children, the 
Children Act of 1960 applicable to 
Union Territories there is a blanket 
restriction that no child shall be kept 
in police custody or shall be put in 
jail, a similar provision is possible in 
the case of women. Probably there is 
that awareness also when the State 
Governments and the administrative 
agencies issued executive instructions 
to the police that after sunset and 
before sunrise normally a woman 
shall not be arrested. So, that kind 
of realisation is there, and it is better 
if we are able to minimise the situa
tions or the opportunities where pro
bably misuse of power is possible. So, 
such provisions are needed parti
cularly in relation to our rape laws.

SHRIMATI GEETA MUKHERJEE: 
My specific question is that it is 
being said that these things are cover
ed by the existing provisions. So, 
I would like to know your specific 
answer. In your opinion about what
ever is there already, why is it said 
to be inadequate?

SHRI RAGHUNATH V. KELKAR: 
As far as T understand the provisions 
of Criminal Procedure Code, if the 
accused is arrested, whether he is a 
man or a woman, he or she can be 
arrested by the police in the case of 
cognizable offence. Without any war
rant or order of a magistrate when 
he or she is taken into custody, he or 
she shall, be produced before the 
magistrate within 24 hours. After 
that it is to be seen whether to re
lease him or her on bail Within these 
24 hours has the women to remain in 
poiic* custody or not? That provision 
i* not there. We have made our sug
gestion that as far as possible the

woman should 'be released on bail and 
this provision should be liberalised.

The accused person can be inter
rogated anywhere, not necessarily she 
should be in police custody.

MR. CHAIRMAN: Do you mean
to say that there should be some pro
vision in the codified law.

SHRI RAGHUNATH V. KLEKAR: 
Yes, Sir.

PROF. (SMT.) LOTIKA SARKAR: 
About medical examination, we have 
suggested that for accused it should 
be mandatory. At the moment there 
is no such provision. If we make the 
medical examination of the victim 
mandatory, then this will cause 
further harassment to women.

Law provides that women should* 
not be called to the police station for 
questioning. Assuming that she 
wants to go as a complainant. We 
have mentioned our suggestions in 
the Memorandum.

Women should not be left in the 
police station. She may be kept in 
the women home.

MR. CHAIRMAN: Have you got
any instance where the accused per
son has not been medically examined 
in the case of rape? ^

SHRI RAGHUNATH V. KEL
KAR: In any case there is no provisio 
under which the accused would be 
compulsorily examined.

MR. CHAIRMAN: As per thfc
existing law the accused is examined 
by the Medical Officer. But here you 
propose to make certain mandatory 
provision. Therefore, I am asking 
whether you have got any instance 
where the accused has been left ,un- 
examined.
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SHRI RAGHUNATH V. KELKAR: 
Mathura case.

MB. CHAIRMAN: That is the mis
take of the officer. That is a different 
aspect.

According to my personal experi
ence in every case Investigating 
Officers are particularly sending the 
accused for medical examination to 
judge violence on the accused.

DR. UPENDRA BAXI: We are talking 
about the situation where th'a up
holders of law are those among the 
alleged rapists. In such a situation we 
believe that medical examination of 
ithe accused should be made more 
specific and pointed.

SHRI RAGHUNATH V. KELKAR: 
In the Law Commission’s Report..

MR. CHAIRMAN: You leave Law 
Commission's report.

SHRI RAGHUNATH V. KELKAR:
I entirely endorse the recommenda
tion of the L*™ Commission. Inspite 
of the provision under Section 53 
Cr. P.C. still they felt that additional 
provisions are absolutely necessary. 
More attention should be paid towards 
medical examination.

SHRIMATI GEETA MUKHERJEE: 
If F.I.R. is not entertained by the 
Police then it siould be made a cog
nisable offence. There is specific 
mention of this. Do you think that 

vthese things «re covered? In your 
'opinion is there a definite necessity 

of covering it within this law? *•

SHRI RAGHUNATH V. KELKAR: If 
there is a refusal on the part of the 
Police Officer or neglect on the part 
of the Police Officer, there is a pro
vision that by registered A /D  the 
high officials of the police can be appro
ached. Some where we have stop.

We have made a suggestion of 
institutionalising «. If competent 
women of that spirit are appointed as

public defender*, all these distortions 
in the working of the procedure will 
be taken care of. r

SHRIMATI GEETA MUKHERJEE: 
Apart from Public Prosecutors, do you 
feel specific necessity of having Pub
lic Defenders and all that? Should 
they find a place in the body of the 
law itself? If so, why?

PROF (SMT.) LOTIKA SARKAR: 
In paragraph 14, page 13, we have 
made this point. We must have pub
lic defenders. It is for specific cases— 
dowry, harassment cases and sexual 
offences.

SHRIMATI GEETA MUKHERJEE: 
Lastly, with regard to proof and onus 
of responsibifity, as I understand, you 
support the provision of Section IllA  
as it stands. In regard to this, it is 
being said that if this provision re
mains, then there is the possibility of 
its misuse by women who are either 
of loose character or who want to 
take revenge. As a counter-measure 
to that, some suggestions have been 
made that if any false allegation is 
made and that is proved, then that 
should be punishable under the law.
I want to know your opinion on that.

PROF. (SMT.) LOTIKA SARKAR: 
As regards IllA, firstly, it is only 
restricted to custodial, rape. The 
question that there will be any type 
of misuse or abuse in the case of 
custodial rape is on the other side. As 
far as the victim is concerned. Hie 
Question of her being able to prove 
that it was without her consent has 
been dealt with very clearly.

Talking tfbout women of loose- 
character and all that, very often the 
judges have gone into the past his
tory of the victim. There is another 
recommendation which we are sup
porting that under no circumstances 
should a woman's character or her 
past history be gone into. Therefore, 
this question that it cm  be misused



534
by a woman of loose character is 
something which we do not even con
sider at any point of time.

SHRIMATI GEETA MUKHERJEE: 
There may be black-mail and all that 
That is the argument given by some 
people.

PROF. (SMT.) LOTIKA SARKAR: 
As far as I am concerned, I have sug
gested that 111A should not apply to 
all cases of rape, but restricted to 
custodial rape. I believe, it is possi
ble for people in authority to misuse 
their power. I do not think that this 
provision will be misused by the 
victim.

SHRI RAGHUNATH V. KELKAR: 
By the very nature of the situation, 
there is no other evidence available. 
That is why her word alone will indi
cate that there was no consent. The 
law is just making a presumption, it 
is not the proof. So far as misuse 
part is concerned, any law can be mis
used. Even the present law, can be 
misused. If it is proved that the 
woman has given false evidence, she 
can be prosecuted for giving false 
evidence. That safeguard is there. 
There are civil remedies also avail
able for making this kind of an 
allegation. So, the present safe
guards, to my mind, are adequate to 
take care of that situation.

MR. CHAIRMAN: When you apply 
presumption in the case of a victim, 
when she makes a statement in the 
trial court, the question of presump
tion in favour of the victim would 
arise. On the basis of the presump
tion, whatever the victim has said 
before the court can be taken as that 
there was no consent. When a con
viction is made on that account, 
where is the question of giving a 
false evidence?

SHRI RAGHUNATH V. KELKAR: 
When it is suggested that it has been 
misused, it is proved that it has been 
misused. Otherwise, we will not 
know that it has been misused.

MR. CHAIRMAN: You have not
followed me. You take a case where 
the victim makes a statement that 
the consent was not given. Qn the
basis of the medical report^ it is 
incumbent on the part of the magis  ̂
trate or the judge to presume that no 
consent was given. If a conviction is 
based on that, how can you say that 
it was on the basis of a false evi
dence? My point is very simple. 
Giving a false evidence will arise only 
when the acquittal is given to the 
accused. In the case where there is 
conviction, who is there to judge that 
the evidence was false, that the state
ment of the victim was false?

SHRI RAGHUNATH V. KELKAR: 
My submission is, this is only a pre
sumption. In the case of Section 114 
of the Evidence Act, several illustra
tions have been given. One illustra
tion is that if immediately after theft 
a person is found in possession off 
stolen property, it shall be presumed 
that either he is the thief or he is 
the receiver of stolen property. But 
that does not necessarily mean that 
the theft is proved. This law is 
workingsquite satisfactorily for a long 
time.

MR. CHAIRMAN: The illustration
of theft and other illustrations given 
in respect of Section 114 of the Evi
dence Act are different. Here is a 
case where an offence has been com
mitted only in the presence of two. 
persons. No other evidence is avail-' 
able. If the court is to entirely rely 
upon the evidence of the victim and 
make a presumption in her favour, in 
the absence of any other evidence to 
rebut the presumpticfh, what is the 
other alternative for the accuaed to 
safeguard his own interest? I think, 
you have followed the spirit of my 
question.

SHRI RAGHUNATH V. KELKAR: 
I am afraid I have not followed =#he 
spirit of your argument.
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MR. CHAIRMAN: I can repeat it

again because we want more infor
mation from you.’ You are experts. 
Here according to my understanding, 
you compared it with the presumption 
provided under Section 114. But the 
theft case and the rape case are diffe-

* rent. In rape case, we are dealing 
with i\ heinous crime. In a theft 
case, if only some theft material is 
found in possession of the accused 
and if the possession is traced by the 
Investigating Officer, the presumption 
may arise against the accused person. 
In the theft case, there will be more 
chances for rebutting that presump
tion. In a rdfce case, only two per
sons commit an offence and that too 
in a separate place, not a public place. 
That is why, court fails to obtain 
circumstantial evidence to corroborate 
victim's evidence, at least not for the 
sake pf rule of law but for the sake 
of rule of jurisprudence, to be cau
tious about the conviction. In that 

rv case, if a lady comes to the court and 
' makes a statement that she has not 

given her consent to the intercourse, 
the court may presume that the con
sent was not given a?d it may be 
probably very difficult for the accused 
to bri&g other circumstances to rebut 
their presumption. In that case, con
viction may be made. Once the con
viction is. given, no court will see if 
the complaint is false or the evidence 
is false* How do you substantiate this 
difference?

. SHRl RAGHUNATH V. KELKAR: 
The section itself says that there are 
two conditions. First is that actually 
sexual intercourse should be proved.

MR CHAIRMAN: I say it has been 
proved. The presumption would arise 
after tihe intercourse is proved. If4 
the intercourse is not proved, no 
presumption would arise.

SHRl RAGHUNATH V. KELKAR:
L am j*at mentioning two aspects. One 
is that it is in Police Custody and the 

«qttcond aspect is the public place. How

is it that sexual intercourse taken 
place in the police custody and that 
too with her consent?

MR. CHAIRMAN: I do not thjhk 
any separate plade is necessary for 
giving consent.

SHRI RAGHUNATH V. KELKAR: 
This is my understanding of the situa
tion. No woman will be voluntarily 
consenting to sexual intercourse 
while in police custody due to the 
pressure that has been brought upon 
her while in police custody.

MR. CHAIRMAN: I can understand 
that Police Officer using or making 
use of the Police Station is a different 
thing. But giving consent in police 
station is a different proposition.

SHRI RAGHUNATH V. KELKAR: 
While it is found necessary to make 

. this kind of presumption, if the Police 
Officer says that the woman was con
senting, let him prove it that the 
woman was consenting. It is abso
lutely necessary to shift the burden 
on to the Police or to the accused 
to prove that there was consent.

SHRIMATI SUSEELA GOPALAN: 
You have said that the Public Pro* 
secutrix as well as the Police are not 
reliable. So, some posts should be 
created for women defenders. Con
sidering the increasing incidence of 
these cases, will it not be very diffi
cult to find 9ut proper personnel in 
all these areas? Will it be easier for 
the victims to find out lawyers and 
will it not be better for the victims 
if legal aid is given to them to get 
their cases argued?

SHRI RAGHUNATH V. KELKAR: 
This woman defender should be a 
social worker and she will see to it 
that all problems of women are, to a 
large extent, solved and that some 
assistance is given. Just legal assist-^ 
ance only will not do.

DR. UPENDRA BAXI: Certainly
the institution of women defenders is 
a vrry novel idea in this country and
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I believe that while we have been 
able to control the infant mortality 
rate of children, the infant mortality 
rate of new ideas is frighteningly 
high. The idea of the women defen
der system has arisen recently due to 
the instances of violence against 
women and is assumed to make a dent 
in the system of law and in the 
administration of justice and enforce
ment of law. But it is basically anti
women and inconsiderate of women.
It gives a low status to Indian women 
in many spheres particularly in rural 
areas. It cannot have greater claim 
to give protection to women because 
it is the constitutional duty of every 
citizdh to give protection to women. 
(Those who run the State are also 
citizens and, therefore, they are 
equally duty bound under the Con
stitution to take measures for pro
tection of women. There are large 
number of agencies for legal ser
vices. There are all kinds of possi- • 
bilitie* of devising a rather sound 
administrative structure under Public 
Defender's system at a considerably 
low cost. The institution of Public 
Defenders is a totally new departure 
in the administration of law. Some 
existing agencies and institutions can 
be reoriented and assigned a specific 
role to act as institutions of women 
defenders. There are all kinds of 
possibilities in this area.

PROF. (SMT.) LOTIKA SARKAR:
If I may add a small point to this, 
Madam, on pages 13 and 14 of our 
memorandum, we have made this 
point that there will be legal aid 
given to these women. We visualise 
also that once there is this post of a 
public defender, it will lead, to do 
something much bigger even in 
domestic situation .̂ This public 
defender will be able to help the 
women who are badly in need of this 
type of help.

SHRIMATI SUSEELA GOPALAN: 
Investigation in this case is very 
Important Do you think that it is 
advisable to have some legal provi

sion to connect the social and othef 
organisations to help these women 
during the investigation stage?

SHRI RAGHUNATH V. KELKAR: 
I am afraid I will not be able to agree 
with this suggestion. I do not think 
that they will be able to make any 
effective use in the investigation stage 
of it.

SHRI RASA BEHARI BEHARA: I
want to draw your attention to page
3 of the Bill. Section 376(2) says:

“Whoever,—

(a) being a police* officer com
mits rape in the local area to 
which he is appointed, or in any 
police station whether or not 
situated in such local area;'*

Should a police officer be in uniform? 
Local area may mean any area adjoin
ing it. What is your view in this 
regard?

SHRI RAGHUNATH V. KELKAR:
I shall tell you.

MR. CHAIRMAN: Have you any
suggestions to make? If you have got 
any, then say so. Otherwise, you 
need not go into details.

DR. UPENDRA BAXI: We have
commented on this in our memoran
dum I would like to elaborate on 
that. On pages 19 and 20 of our 
memorandum, we have given our sug
gestions regarding this Bill.

MR. CHAIRMAN: Please leave
out the memorandum. We will supply 
that to our Members. You tell us 
what you want to say orally. If you 
make a reference to your memoran
dum, there will be confusion only. 
What do you want to say in support 
of your statement?

DR. UPENDRA BAXI: The ques
tion, as I understand it, is whether 
an officer being a police officer com
mits rape in the local area to which 
he is appointed, or in any police sta^



537
tion whether or not situated in such 
local aiea may mean anywhere else. 
Is that what you want?

My inswer to this is: whether the 
police officer remains in uniform or 
otherwise is a police officer. Under 
the Police Act, a police officer is on 
duty for twenty four hours if I am 
not mistaken.

SHRI V. KISHORE CHANDRA S. 
DEO: While referring to the relevant 
section of the Bill, you rightly men
tioned that the rape committed by 
the officer having custody should be 
taken into account whether he actual
ly misused his power or authority.

That is what you also discussed with 
Mrs. Geeta Mukherjee. There may 
be misuse of political power also 
while committing this offence. What 
I would like to know from you is this. 
As agents of the State, even for 
economic offences, such a power could 

Vbf? misused by the authorities. There 
'are instances where employers have 
perpetrated the crime on their em
ployees. Don't you think that they 
should also be brought within the 
purview of this section?

DR. UPENDRA BAXI; We must 
certainly agree with you on that. 
That is why I say one will have to 
use additional phraseology amplifying 
the definition ‘public servant' since 
there will be many in the employ of 
the public sector' undertakings/com. 
panics who may also be covered by 

^the definition of "public servants’.

SHRI V. KISHORE CHANDRA S . 
DEO: Do you also feel that the land
lords in soxrt* States who may have 
a lot of labourers in tea estates both 
private and public companies can also 
misuse their power? Hence, don't 
you think that they should also be 
brought in here?

DR. UPENDRA BAXI: There
should be a specific set of provisions 
dealing with rape offences. These can 
be committed by the instrument of 
so&al, political or economic power.

MR. CHAIRMAN: You refer to
the draft Bill specially the definition 
section. Under Section 20 of the IPC 
the definition does not cover all the 
cases which our learned brothers have 
quoted. Would you like to suggest 
that the definition should be widened 
or do you propose some other provi
sion in the Bill itself?

DR. UPENDRA BAXI: We would
like first of all the definition to be 
widened Anyone performing his 
duty as a public servant is either 
authorised by the States or by tritafe 
rules covering any public servant If 
necessary, we should leave this to the 
court to decide as to what constitutes 
a public authority.

MR. CHAIRMAN: Very good.

SHRI LAL K. ADVANI: One is
about the power and* the other is 
about ones duty. This Bill confines 
itself to a public servant who has 
committed rape on a woman while 
exereising his power. If we try 
to enlarge the ambit of the Bill and 
bring in all concepts of power, per
haps, it* will be too large and it will 
give scope for a debate.

DK. UPENDRA BAXI: Mr. Chair
man, I submit that a day win come 
soon when it will not merely be a 
question of status of women but of 
the future of the human rights In 
India and of the future liberal demo
cracy and it will be beneath the 
dignity to use physical force against 
women by various powerful groups. 
Therefore, I would submit that any 
controversy would be most welcome.
I share the apprehensions that such 
a controversy may be counter-produc
tive. Even with the limited political 
consensus that may emerge the pre
sent Bill with some further minor 
modifications might be jeopardised. 
That is one of the reasons which held 
us back to our earlier suggestions. So, 
the formulation of the provision that 
rape is committed as an instrument 
of political or social power, 1 sup. 
pose, is counterproductive. This 
shoi40 be avoided. All that we are
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doing is t» suitably enlarge the con
ception of public servant

SHRI LAL K. ADVANI: The most 
controversial provision is 1 11A.

MR. CHAIRMAN: You are satis
fied with enlargement of this section. 
I want to ask one question before you 
go to another point. I will quote an 
example. Take a case of a Minister. 
There it is natural that every lady 
can go and seek redress if there is 
any grievance. In that case if a 
Minister is also covered under this 
definition that you have mentioned 
now then don't you think there will 
be apprehension of danger to a Minis
ter who will not be able to entertain 
ladies thereafter?

DR. UPENDRA BAXI: I can see
the possibility • of such mis-apprehen- 
sion on the part of an extremely 
conscious Minister but by the same 
token Ministers who are prime public 
servants should take certain risks 
that are associated with norms of 
civilised behaviour which for the 
dignity of office he must choose to 
uphold even if there is slight risk. 
We have a choice to make between 
embarrassment of a Minister and 
dignity of a woman.

SHRI LAL K. ADVANI: The Law
Commission has recommended 111 A 
which covers all kinds of rapes and 
the proposed Bill makes a departure 
and confines it to custodial rape. You 
have favoured the present set-up of 
the Bill as it is whereas Mr. Kelkar 
has said that the words 'shall pre
sume’ may be converted to *may pre
sume1 when the woman says that she 
did not consent. My question is very 
specific. How would you react to this 
suggestion that has come to us that 
instead of having 'shall presume' we 
may substitute it by *may presume’?

DR. UPENDRA BAXI: My per.
sonal reaction would be that the
courts are *ery often able to say that 
the word ‘shall' consciously used in

the statute shall mean ‘may’ and vice 
versa. Whether this would be done 
in a penal statute would be a sub
ject-matter of construction but we 
would favour the present formulation.

SHRI RAGHUNATH V. KELKAR: 
Even in those cases where there is 
provision that it shall be presumed 
that does not mean...

SHEI LAL K. ADVANI: That I
understand but ‘may presume* does 
not obligate the court to presume. He 
has to take the totality of the circum- 
stpnces into account and not merely 
the fact that the woman says that 
she did not consent.

SHRI RAGHUNATH V. KELKAR: 
We are in favour of ‘shall presume*.

MR. CHAIRMAN: Please refer to
Section 4 of the Evidence Act. There 
is distinction made between ‘shall 
presume' and ‘may presume*. Opinion 
has come forward to say that there*' 
is no scope for discretion of the trial 
judge in case where word ‘shall* 
appears but in case of 'may* there 
shall be some discretion given to the 
trial judge.

SHRI RAGHUNATH V. KELKAR: 
The difference is one of degree. What 
we are suggesting is that in case of 
'shall presume’ the court will not 
have option to say that you prove it 
but that does not mean that the 
options of accused are not open. If 
it is ‘may presume9 there will be 
wider discretion to the court. *

MR. CHAIRMAN: You don’t want
to give wider discretion.

SHRI RAGHUNATH V. KELKAR: 
Not discretion of that magnitude.

SHRI LAL K. ADVANI: Regard,
ing minimum punishment, you say in 
your memorandum that 876(2) is 
justifiable. But in your opening re
mark, you said it is not correct. ?



PROF. (SMT.) LOTIKA SARKAR: 
What we support is in the case of 
aggravated form of rape. We are 
totally opposed to minimum punish
ment. What we said was in regard 
to aggravated form of rape. There 
we agree. If t can recollect, 376(2) 
is aggravated form. There we have 
said so.

SHRI ERA SEZHIYAN: Blanket
ban is there. It is proposed in Sec
tion 228(A). You want to substitute 
the words 4in good faith* or public 
interest'. Identification should not be 
there; or name of person should toot 
be made public. To that extent you 
want to give protection to affected 
person. How does the replacement of 
the words ‘in good faith’ help the 
position?

DR. tfPENDRA BAXI: It is a very 
difficult kind of balancing of conflict, 
jng social interests. One who prints 
or publishes will be accountable. Mass 
rape has occurred. No FIR is filed. 
A citizen or journalist takes it up, 
puts up a story, he demands investi
gation etc. Such a citizen or journa
list will say, I have done it in good 
faith. He should not be proceded 
against.

SHRI ERA SEZHIYAN: Whether
you say ‘in good faith* or in ‘public 
interest' mischief is done.

DR. UPENDRA BAXI: You have
deleterious publicity for pleasure or 
profit. It can be used as a sort of 
legislative formulation to make it 
more concrete. To think of any pre
ventive measure would lead to some 
kind of precensorship, it will inhibit 
the articulation of grievances of 
public citizens in this regard.

SHRI LAL K. ADVANI: Your sug
gestion Is understood. How will it 
serve th* object of this memorandum? 
The stig:ba is attached to the lady, to 
the ac<r «ed. A paper publishes a 

>hotopraph. We are doing a public 
interest thtfy will say.

PROF. (SMT.) LOTIKA SARKAR; 
The formulation, (as given in the 
Bill) is extremely wide. You write- 
to the press. They say, we did not 
mention the name of the identifier.

SHRI LAL K. ADVANI: Many of 
us are inclined to agree with if.

PROF. (SMT.) LOTIKA SARKAR: 
If no publication is allowed, cases like 
Mathura would not "have come to 
light at all. It is possible, indirectly 
one comes to know. If you have to 
demonstrate the case, what should be 
done?

SHRI LAL K. ADVANI: I would
not mind if this provision is omitted 
altogether, if you can suggest som* 
better formulation for it, which can 
protect the name of the person.

SHRI ERA SEZHIYAN: You can 
think about it tfnd write to us.

SHRI LAL K. ADVANI: Regard
ing in camera trial, what have you 
got to say?

SHRI RAGHUNATH V. KELAKAR: 
In our memorandum, we have said 
that it shquld be at the discretion of 
the court.

SHRI LAL K. ADVANI: That It
already there. You have said it

SHRI RAGHUNATH V. KELAKAR: 
We are not In favour of having that 
mandatory provision that all trials 
shall be held in camera, unless it is 
absolutely necessary. Suppose a 
woman is already dead or murdered, 
then there is no point in having the 
trial in camera. Moreover, there may 
be Joint trials also. In that case, the 
entire thing will be held in camera. 
Sometimes the guidelines are provid
ed, sometimes the provision is there, 
but it is not followed by the judges* 
The changes in the definition of ‘rape' 
have also become necessary, mainly 
because of judicial failures.

MR. CHAIRMAN: If rape is fol
lowed by murder, then the charge will
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*be of murder and th# trial will be 
for murder. So, the case will be pur
sued for murder, not for rape.

SHRI RAGHUNATH V. KELKAR: 
The offender can be tried for both 
the offences—murder as well as rape.

SHRl RAGHUNATH V. KELAKAR: 
The discretion as to whether the trial 
should be held in camera or option 
should be given to the victim.

SHRMATI SUSHEELA GOPALAN: 
The direction as to whether the trial 
should be h'eld in camera or option 
should be given to the victim.

SHRIMATI SUSEELA GOPALAN: 
The discrection as to whether the 
trial should be held in camera or 
‘option should be given to the victim.

SHRl RAGHUNATH V. KELAKAR: 
If the discretion is already there to 
have a separate trial for rape case, 
the court can insist that the trial 
should be held separately.

SHRI ERA SEZHIYAN: In some
cases, probably the victim who has 
been affected may feel more secure 
if the proceedings are held in camera. 
Tn open, she may not be able to ex
plain the things securely and clearly. 
Now, coming to the mininfum punish
ment you are making two distinctions. 
One is for the aggravated form of 
rape and the other is for the non
aggravated form of rape. My point 
is that rape is a rape, whether it is 
committed in custody or outside. In 
India, the custodial rape gets^ubU* 
city. In the rural areas, more num
ber of offences are committed. Why 
don’t you accept a minimum punish
ment whether it is in aggravated form 
or in non-aggravated form?

DR. UPENDRA BAXI: We broadly 
agree that the difficulty is of being 
applied in penalogical thought and 
practice with consistancy. Rape cer
tainly is a ri*pe and a victim of a rape 
is a victim of rape and that is con
sidered. Bui some say that rape on 
blind woman or innocent woman or 

^disabled woman is not the same as it

i? done on other types of women. The 
law does not make any social classi
fication of human miseries. Whether 
protection is given or not, many kinds 
of rape situations happen and we do 
have more differential understanding 
of situations one from the other and 
the other from the third and that 
would be able to get a more balanced 
and effective administration of social 
control on the law of rape. That is 
our hypothesis and our understand
ing. We have to balance the two 
kinds of approaches.

SHRI ERA SEZHIYAN: Here you
have suggested that the punishment 
should be not less than 7 years and 
not more than 10 years.

SHRl RAGHUNATH V. KELAKAR: 
For the offence of rape by a husband 
on the wife of below 15 years of age, 
we have suggested the punishment of 
7 years. The real problem is in what 
form the direction should be given 
to the judges. Whether it should be y 
according to this formulation or an
other formulation, we are still leaving 
it to the discretion of the court. So 
far as the ordinary form of rape is 
concerned, the discretion should be 
there and so far as more serious 
types of rape are concerned, they are 
to be specifically provided and added 
here.

SHRI ERA SEZHIYAN: How far 
is it implemented? Is it necessary 
that for each district one woman 
defender should be there to handle 
this kind of case? How do you visua
lise this?

DR. UPENDRA BAXI: We visua
lise an institution to be set up hope
fully at the district and Sessions level 
again hopefully to be a kind of mobPe 
squad or office which will reach the 
specific locations whenever necessary.
It will be a mobile kind of office not 
only in the headquarters but it will 
be a kind of institution which would 
respond to a call anywhere in tbe 
district. It is like an institution of 
affording legal aid to the poorer 
people.
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SHRI S. W. DHABE: Under Sec.

tion 376, do you want to say that pre
gnant women, blind women and dumb 
and deaf women should be added?

SHRI RAGHUNATH V. KELKAR: 
Yes, we want that they should be 
added here.

SHRI S. W. DHABE: Don’t you 
think that in view $f the Section 37f A 
in the Cr. P.C. Section 111A in the 
Draft Bill has becbme redundant?

SHRI RAGHUNATH V. KELKAR: 
Section 111 A in the present^Bill deals 
with the question of rape whereas 
276A deals with a new kind of offence. 
Section 376A makes it absolutely 
cJerr that it does not amount to rape 
whereas Section 111A is dealing with 
rape. Under Section 376A, you don't 
even need to prove. There womaa’s 
consent must be there. But it is only
a, misuse of power and authority*

SHRI S. W. DHABE: Now, in re
gard to the punishment, if it is made 
7 years, the matter ends. But some 
presumption should be tRere and 
say that presumption shoifld not be 
there. But in Police custody, if the 
public servant commits crime, what 
would you suggest?

SHRI RAGHUNATH V. KELKAR: 
In case of rape and that too by a 
public servant misusing authority, the 
punishment is a mandatory one, that 
is. 7 years. While here it is just S 
years and it is a question of gradation 
of offence. Otherwise, the distinction 
between rape and non-rape will be 
obliterated*

SHRI S. W. DHABE: Now, would
you suggest that the Women's organi
sation or *any other Soial Organisa
tion should be allowed to have the 
right of appeal in case acquittal tak&s 
place in a rape case?

SHRI RAGHUNATH V. KELKAR: 
Yes. We would definitely like the 

Avpmen's organisations or any other 
social organisation have the right of 
appeal \h case the accused is acquit

ted. I think that anyone who is* 
interested in such cases, should be 
able to appear as an organisation on 
behalf of the victim. That is my per
sonal view,

MR. CHAIRMAN: Do you feel 
that when the punishment in such 
rape cases is heavy, the standard of 
proof should also be the highest?

DR. UPENDRA BAXI: Must cer
ts in? y, If I were judging a situation 
like this, I would expect the highest 
standard of proof.

MR. CHAIRMAN: Then my second 
point is that in cases where officers 
are involved or persons in autho
rity are involved, without giving 
power to the magistrate how would 
you substantiate or reconcile your 
two statements? At one stage, you 
say that the word “shall” should be 
there and at another stage you gay 
that presumption should be provided.

DR. UPENDRA BAXI: Inconsist
ency is apparent. If it has Been prov
ed that a public servant has in fact 
used his power or the facilities afford
ed to him to have a sexual inter
course, then the onus of proof that 
the girl had consented should natu
rally lie on the public officials from, 
whom we do not expect in the first 
place this kind of conduct. So, it ta 
consistent with the strictest standards 
of proof that when the fact of sexual 
intercourse is proved in such circum
stances the public official should 
account by way of inftifcl discharge 
of onus of proof as to how this hap
pened, If I were judge, in interpret
ing their evidence, I will draw no 
particular presumption that the pub
lic servant necessarily did it, because 
in that case I would not* be qualified 
to be a judge.

MR. CHAIRMAN: Thank you.
DR. UPENDRA BAXI: Thank you.
(The witnesses then withdrew)
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lV~+Guild of Service, Delhi Branch.

Spokesmen:
1. Smt. Sunanda Bhandare, Advo

cate, Chairman.
2. Shrimati (Dr.) Razia Doshi, 

Hony. Secretary.
<The witnesses were called in and 

they took their seats)
MR. CHAIRMAN: Before we pro

ceed, may I draw your attention to 
Direction 58 of the Directions by the 
Speaker which reads as follows:

“58. Where witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it clear to 
witnesses that their evidence shall 
be treated as public and is liable 
to be published, unless they 
specifically desire that all or any 
part of the evidence given by them 

. is to be treated as confidential. It 
shall, however, be explained to the 

witnesses that even though they 
might desire their evidence to be 
treated as confidential such evidence 
is liable to be made available to 
the Members of Parliament”

MR. CHAIRMAN: You have gone
through the Draft Bill. Please give 
your comments.

SHRIMATI SUNANDA BHAN- 
DARE: I have already given a writ
ten memorandum. Section 228A— 
The words “or in any other manner 
make known publicly” may be added. 
The purpose of this section is that the 
niime of the person who is assaulted 
should not be publicised, because more 
harm is done to the victim than to 
the other person who committed the 
crime. If somebody gotes and makes 
B public speech in a particular place 
tand gives the names, it would do 
greater damage to the victim. So, 
these words may be added.

In Section 375 in the third descrip
tion, the words, “or any of her rela
tives or associates in Tear of death 
•or of hurt or of any injury*’ should 
be added. It is not always that the

girl herself is threatened. Her rela
tives. or associates are also threatened.

The seventh description in Section 
375 may be amended by changing the 
age from 16 to 18 because the age of 
marriage has been increased to 18. 
The same thing applies to the Excep
tion, where also it should be 18.

Section 376(2) deals with stringent 
punishment for those in public office. 
There is a feeling that even heads of 
religious institutions should be includ
ed in this, because very often heads 
of religious institutions misuse their 
position and assault the women.

As regards the proviso to Section 
376(1) and (2), discretion has been 
given to the judge to award lesser 
punishment. We feel no discretion 
should be left to the judge. We find 
very often the culprit goes away with 
sm&ll punishment and is free to do . 
the same act again. Of course, if a 
man is convicted and the judge finds 
that there was in fact some sort of 
consent and the girl was above 16 
but below 18, then some discretion 
may be given to the judge, but not 
otherwise.

SHRIMATI (DR.) RAZIA DOSHI:
If he is convicted, there should be no 
discretion. If the judge has some 
doubt, then it becomes a different 
issue because there ig no conviction.

* MR. CHAIRMAN: The question of
giving discretion regarding the sen- \ 
tence would arise only if there is 
sufficient record of evidence to convict 
the accused. If there are extraneous 
circumstances where the totality of 
circumstances exonerate the man 
from heavy punishment, & that case 
do you mean that the magistrate 
should not give lesser sentence?

SHRIMATI SUNANDA BHAN- 
DARE: It has become such a big
social evil that we are now1 thinking 
of deterrent punishment. So, no 4tU 
cretion should be given to the magis-
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trate once he concludes that the 
particular person has committed rape.

MR. CHAIRMAN: Have you read
, Medical Jurisprudence by Taylor?
' SHRIMATI SUNANDA BHAN- 

X)AHE: I have read Justice Krishna 
Ayyar's judgment in which he says 
that as far as rape is concerned, age 
is no limitation.

MR. CHAIRMAN: The Committee
want to know your views.

SHRIMATI (DR.) RAZIA DOSHI: 
Our view is that there should not be 
any limit of age.

SHRIMATI SUNANDA BHAN. 
DARE: I suggest that Section 354 of
the IPC should be amended to make 
the sentence for five years. This pro
vision is not there in the proposed 
amendment. We find that it is very 
difficult to prove a rape. And we find 

\ t̂J*at because the women are biologi- 
Y  cally weak, advantage is taken by 

men'and they are assaulted in such a 
way that their modesty is outraged. 
For a rape offence it is necessary to 
prove that there is a sexual inter
course. But grave damage is done to 
her even when she is assaulted. That 
is why, I suggest amendment to Sec. 
tion 354. I feel that .since there is 
going to be a separate chapter for 
sexual offences, this section should 
also be added under that chapter. The 
sentence in Section 354 is less. I 
suggest that the sentence should be 
increased to five years. Since I have 

f  suggested amendments to Sections 
 ̂ 354 and 354(a), they should be added 

in the Explanation to Section 327(1)
(b) of the Criminal Procedure Code.
I also suggest that either the presid
ing officer hearing the rape trial 
should be a woman or there should 
be a ju r y  of four persons where two 
or more should be women. Then it 
-will be easy for the woman victim to 
•give evidence.

The Lew Commission has suggested 
that the onus should be put on the 
^efcsed. But this goes against our 
criminal jurisprudence. We go on the

bi»sifi that before a man is convicted, 
he is assumed to be innocent. So I 
do not think the onus should be Put 
on the accused. There is also a pos
sibility that a woman may exploit a 
particular position and an innooent 
man may be tried. So the same juris
prudence which we have been fol
lowing should be followed.

On the social aspect I need not say 
anything since you all know about 
thfct.

SHRIMATI GEETA MUKHERJEE: 
You must have defended some of the 
rape cases. What is your experience 
about them?

SHRIMATI SUNANDA BHAN- 
DARE: I have appeared in a few
rape cases. I find that a woman finds 
it difficult to get legal aid because she 
is afraid of the social stigma and 
hesitates to go to a lawyer. Secondly, 
what happens is that somebody from 
the family or some associate takes 
the woman to the police station and 
a report is made. But in the report 
several loopholes are left out.

SHRIMATI GEETA MUKHERJEE: 
Do you have any experience of trial 
of custodial rape cases?

SHRIMATI SUNANDA BHAN- 
DARE: I do not have any personal
experience of trial of custodial rape
cases.

SHRIMATI GEETA MUKHERJEE:
Don’t you think that many such cases 
got acquitted?

SHRIMATi SUNANDA BHAN- 
DARE: Our experience has been, 
particularly now when women want 
to go» in for jobs and positions, the 
bosses and higher-ups want to take 
advantage of their position. So the 
consent is given almost out of com
pulsion.

SHRIMATI GEETA MUKHERJEE:
I und’drstand your concern about 
publicity. But in many cases, even if 
you go to the police for registration 
of a case, there is possibility that the 
identity of the person is disclosed to 
some extent. Do you suggest that there 
should' be some safeguard against 
this
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SHRIMATI SUNANDA BHAN- 

DAREr It is not possible to have that 
kind of safeguard. The culprits have 
got to be caught. When a person 
commits that type of offence, he is 
also afraid of the society. He knows 
that if he is caught, people will talk 
about him and say that he ia a 
person who has committed such an 
act and he will be condemned. It is 
hot always that he is left out. The 
society at least the neighbours, are 
bound to know it, without making 
any speeches.

SHRIMATI GEETA MUKHERJEE: 
Is it not our experience that making 
speeches sometimes at least forces the 
authorities to take cognisance of it?

SHRIMATI SUNANDA BHAN- 
DARE: The identity of the victim 
should be withheld fiom the public 
Of course, a email group is boiAid to 
know about it. The whole story could 
be published. Only the identity of 
the person (victim) should not be 
disclosed.

SHRIMATI SUSEELA GOPALAN: 
In the case of custodial rape the onus 
is shifted on to the accused in this 
Bill. You have suggested that it is 
not good to shift the onus of proof 
to the accused. When a woman is in 
custody it is difficult to prove whether 
consent has been obtained. In such 
cases, don’t you think it is necessary 
to shift the onus of proof on to the 
accused when an intercourse is 
proved?

SHRIMATI SUNANDA BHAN- 
DARE: I agree with you that in the^
case of custodial rape it is difficult 
to prove. But the shifting of the 
onus of proof goes completely against 
our concept of criminology. Then the 
whole system has to be changed.

SHRIMATI SUSEELA GOPALAN: 
When we see that these things go 
against the interests of the people,

then we will have to change th* 
jurisprudence. We have done it im 
the case of economic offences.

SHRIMATI SUNANDA BHAN- 
DARE: Would you say that offence
of rape is more serious than offence 
of murder?

SHRIMATI SUSEELA GOPALAN: 
Of course. In a murder, a woman 
dies and in a rape, the woman lives. 
So, there is a vast difference between 
murder and rape. But I think in a 
rape case, it is more crucial from the 
social point of view because the 
future of a woman living after rape 
is spoiled. So, her whole life is 
spoiled. But once a murder is com
mitted, the life is no more.

SHRIMATI (DR.) RAZIA DOSHI:
In respect of custodial rape, if rape is 
proved, the process will be simptt-y 
fled. For that we will have~to change 
the rules because it is easier for the 
charge to be proved. So, there is no 
need to presume when there is s<* 
much proof that the man is guilty..
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SHRIMATI SUNANDA BHAN- 
DARE: When I say that it should not 
be made public, I meant only by open 
public speeches. This does not include 
giving evidence before a court

DR. (SHRIMATI RAZIA DOSHI: It 
ia only the name ot the woman con
cerned that should be withheld for 
obvious reasons. The Idea is, to pro
tect the victim we need not give her 
name. • By this, further exploitation 
will be stopped.
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gfafl if VT f,t «f|* nvm-* n 
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$ f*T «tt ?ft w  ^  q«nrrft 
^  5fHT i

SMT. SUNANDA BHANDARB: 
When they become major, if they are 
having sexual totercouiaa, than we 
give recognition to it. But I feel that 
till aha is a major the wQl not be 
able^to make up her mind.
3027 LS—36. -  '

* y p * iw i t n w w iw :  i 8 «nr 
% v* t o  v) <*?*?> v t f  m  

v r  t o  %
ffrflT* $ O T *  f E  |  I

:fa* £
i 6 w f r o .  sw)
ar$ il is  am t o  v* w
v t f  v i?  iff T t ' i r  i nt wŵf 
13 s m  t o  if $  w  w w v f t  

srrtf $ i

The adolescence age start* even at II  
for i  girl. So, could you reduce the 
age to IS? In western countries girls 
of 13 or 14 are having sexual inter, 
course. But those standards cannot 
be applied in our country where 
society does not permit this sort of 
permissiveness.

SHRI ERA SEZHIYAN: This Is a
Bill to punish people committing rape, 
and the definition of rape is given 
here. Section 376 gives punishment 
to the party. But you have suggested 
certain amendments to Section 376 
where you have omitted the word 
‘rape* and used other words like 
'assaults’ etc. Suppose, you want to 
define 'rape*, it is a different thing. 
But you try to introduce some other 
concepts and give punishment.

SHRIMATI SUNANDA BHAN* 
DARE: That is why when I read out 
my amendments, initially I have 
stated that ‘rape* mentioned in Sec* 
tion 354 is actually not a rape be. 
cause it is very difficult to prove rape 
and if a woman is assaulted or her 
modesty is assaulted, I think it is also 
a sexual offence which should be con
demned. For example. If an inter
course Is not there but she has been 
so badly assaulted, Section 354 is 
already there ftn the Penal Code. I 
only want it to be included in the 
chapter on sexual ottencm.
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SHRl 6. W. DHABE: Tou that 

mi camera' proceedings stomld net be 
published. Will it include even the 
judgments of the courtsf

SHRIMATI SUNANDA BHAN- 
DARE: Even the judgment should
not be published 'without tht permis
sion of the court

SHRI S. W. DHABE: How. w ill it
help the cause?

SHRIMATI SUNANDA BHAN- 
DARE: If the Judge does aot men
tion, the name, then the judgment can 
be published.

SHRI S. W. DHABE: It is mid
that the hifttes of the victims shoiild 
not be published.

SHRIMATI SUNANDA BHAN- 
DARE: Yftt, without the name the
nfport can be published.

SHRI B,, IBRAHIM: I would like
to know whether the peat conduct of 
the prosecutrix should be allowed to 
be asked in the cross-examination or

not because the Law Commission has 
recommended that it should not be 
asked.

i
SHRIMATI SUNANDA BHAN- 

DARE: I think this is a very out
dated question because we have 
readied a stage where we And that 
in other parts of the world also 
people are saying that even « wife 
cannot be raped by her husband, and 
even a prostitute cannot be raped by 
any one. So, her past conduct has 
nothing to do with the case.

SHRI B. IBRAHIM: As per the
present law, it should not be allowed.

SHRIMATI SUNANDA BHAN- 
DARE: It should not weigh with the 
Judge to come to the conclusion on 
whether she was raped or not be
cause as I said, sex can be only volun
tary, it cannot be by compulsion.^

MR. CHAIRMAN; Thank you, 
Madam.

(The witnesses then withdrew)

MR. CHAIRMAN: We will meet
tomorrow, at 11 O’clock.

(The Committee then adjourned)
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W im v w  s x a m o t d  

I.Shrl K. F. Ruitamji, Ex-Secretary, Government of b d ia and M n M r
PoU€•

n. All O M H U ulta ©ommlttoe of Working Women, New W M
(Centre of Indian Trade Union)

Spokesman:

1. Kumari K. Vaigai
2. Shrimati K itty Menon
8. Shrimati Brinda Karat

HI. National Federation of Indian Women, New Delhi

Spokesmen:

1. Shrimati Vimla Farooqi
2. Shrimati Man Mohini Sahgal
3. Shrimati Primla Loomba

IV. Shri Ram Jethmalani, M.P.

V. Shri <X R. Irani, Chairman, Press Freedom Sub-Committee, The Indian 
and Eastern Newspaper Society, New Delhi

VI. Shrimati Shyamala Pappu. Senior Advocate, Supreme Court of India 

v n .  (a) Delhi Administration, Delhi

1. Shri D. K. Das, IAS, Secretary (Home)
2. Shri Lokeshwar Prasad, Secretary (Law and Judicial)

(b) Government o f Tamil Nadu, Madras 
Spokesman:

1. Thiru S. Vadivelu, Secretary to Government (Law, Department)
2. Thiru K. Chockalingam, Second Secretary-curo-Home Secretary

I—Shri K. M. Rugtamji.
Ex-Secretary, Government of India 

and Member Police Commission 
(The witness was called in and he 

took hi* seat).
MR. CHAIRMAN: Before we pro

ceed, may I draw your attention to 
Direction 58 of the Directions by the 
Speaker which reads as follows:

“58. Where witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it clear to 
the witnesses that their evidence

shall be treated as public and ‘is 
liable to be published, unless they 
specifically desire that all or any 
part of the evidence given by them 
is to be treated as confidential. It 
shall however, be explained to the 
witnesses that even though they 
might desire their evidence to be 
treated as confidential such evidence 
is liable to be made available to 
the Members of Parliament.”

Please introduce yourself to t̂his 
Committee.
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fiHRI K. r . RU8TAMJI: My name 

is Rustamji. I was associated with 
the Police Department for the last 
40 years. I retired In 1076 from the 
Government of India. I spent two 
years as Secretary In the 'Home Minis
try and, after that, I was a Member 
of the National Police Commission 
and I loft the Commission just a few 
months ago.

for good. What can be done to pre
vent this? I submit that the report 
of rape must be recorded to camera 
in police station. It should be record
ed in the presence of two women 
witnesses and, as ter as possible, every 
effort should be made to console and 
to help the girl to recover from that 
sickness with which she is afflicted 
with at that time.

I wonder whether you would like 
me to give my general impressions 
first. Then I come to the various 
Clauses of the Bill.

MR. CHAIRMAN: You might have 
gone through the draft BID. In that 
case, what are your comment*?

SHRI K. F. RUSTAMJI: Kindly
see Section 228A. Now, in this Clause 
it is assumed that in all probability 

^the victim or the complainant wants 
privacy. But, supposing she wants 
publicity, is there any Clause which 
permits publicity? If she goes to the 
Press, it cannot help because the law 
forbids it from publishing her name. 
Therefore, I would suggest that in 
this Clause, there must be something 
that would protect the interests of the 
woman in case she herself wants 
publicity.

I would say that there are certain 
point* in the ease of rape which have 
not received attention In this Bill. 
One of the most important points is 

/the First Information Report In the 
Police Station. That comes at a time 
when the woman has gone through 
a very traumatic experience. She has 
suffered a great deal She suffers 
from a sense of shame and defile
ment. It is a very very traumatic 
experience that die peases through 
In the first few hour* after rape. It 
is in those hours that she la taken to 
the police station for giving report 
a* that time, she will be incoherent, 
creeping, terribly affected and, there- 
fofc*,'you cannot depend on her not 
to introduce those contradictions In 
the FIR which will damage the case

Another traumatic experience for 
her is the medical examination. Here 
again, she Is taken to a hospital pub
licly where a large number of people 
would be present, people assembled 
to put pressure on her and so once 
again there must be protection for 
the woman introduced fit the medical 
examination stage.

This is one of the most troublesome 
periods for any woman that in cross, 
examination in court she is subjected 
to every possible Indignity and insult. 
The defence lawyer tries to make out 
that the case Is because of her Im
morality, that she did not struggle 
enough, that she did not resist enough 
and in the course of cross-examina
tion, he wounds the woman and gets 
from her some statement which goes 
against the case. What is the protec. 
tion that she gets in law? One thing 
is certain that until we give the 
woman the right to defend herself in 
some way in a court in an adequate 
manner against Insult and Injury in
flicted on her by the defence lawyer, 
we will not be able to give Jter ade
quate protection.

Lastly, from the women's point of 
view, the most important point is that 
when she has lost her reputation or 
when state has been subjected to every 
possible Indignity, the question of 
compensation to her does not figure 
in the law. T shall give you an in
stance. In a case (hat occurred 
recently in Bombay three rich hood- 
loom went to a house of a singer and 
raped her. They were the rich people 
whereas die Is a poor girl. Why can
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not the rich people who have com- 
jnitted this insult and indignity oh 
fcer compensate her f6r thb damage 
that they had caused her? So, I 
would strongly urge that some type 
of modem concept of victimology 
must be introduced into this. Other
wise all this would remain only a 
piece of paper. I shall dtofr you how 
it is very difficult to enforce the law. 
After all, the aim of the women's 
organisation as it is to-day is not only 
to raise the status of uromen but it 
has also to give her some economia 
independence. If that is the case then 
the person who is a victim of man's 
lust certainly deserves some type of 
compensation.

May I now refer to Section 371? 
In the second sub-clause, if the words 
‘without her free and voluntary con
sent* are added, these have a very 
wide definition. Tree’ when used in 
connection with the ‘will’ may be any
thing. For instance, if a woman re
mains in a hospital, she is restricted 
and cannot exercise her free will in 
someone else’s place. She is under 
some control. This is an unconven
tional form. For instance, free and 
voluntary consent would include this 
also. The girl may say that she did 
not give free consent because she was 
afraid at that time. She may fijght it 
out. Would that amount to free and 
voluntary consent? Would it not go 
against this clause? So, even a slight 
twist in a conversation can become 
actionable under the law. Secondly, 
the words "voluntary acting with the 
willingness’ in modem terminology 
has assumed wide connotations It 
implies also some element of volun
teering. For instance she might say 
that she was made passionate and she 
was raped. So, in keeping this free 
and voluntary consent clause or in 
introducing that into the Bill, we axe 
only placing a weapon in the hands 
of the police which can be easily Mis
used. If, for instance, a girl says that 
it was against her will and she did 
not give her free and voluntary con
sent, anyone can take It as true. But,

would? it be rape? Under the defini
tion of free and voluntary consent, 
it would be easy for anybody to twist 
the normal conversation and say that 
rape was committed.

I now take you to ‘Thirdly’. The 
new words added are or of any in
jury or by criminal intimidation as 
defined fci Section 503 of the LP.C. Sir, 
the word ‘any* has a very wide con
notation. It is completely undefined. 
It is completely unrestricted. You 
have introduced this word which 
be twisted and termed in whatever 
way you wish. Secondly, the word 
‘injury* as defined in the I.PC. means 
‘harm caused illegally’. But, that 
harm could be ‘hurt or damage to 
impair to do wrong*. And that wrong 
can be done to the person* Here 
again the word ‘any* is wide enough 
and injury is still wider and you will 
not be able to say whether the offence 
is committed or not because of thfo 
word ‘any*. It can be given a difty 
rent interpretation and so it would 
be very easy to make out a case of 
rape against anybody. TaEe for in
stance this. 'Hie girl says let us do 
it*. The boy may say let us do it; 
if not, I will harm you’. It is not a 
consent. That amounts to rape. Be
cause you have widened the definition 
so much that any ordinary conver
sation between a man and woman 
can be interpreted as 'not free and 
voluntary consent*. Next there is a 
clause. Section 503 of LP.C. defines 
what is 'criminal intimidation’. This 
is such a dangerous section. When J 
was in Madhya Pradesh., I had 
issufed an order that nobody 
would be prosecuted under 
this section without the appro
val of the Superintendent of Police. 
You can see how, wide the termino
logy is ‘whoever threatened another 
with any injury to his person'. 'Any 
injury* is a very wide term causing 
harm to the woman's reputation it
self. It amounts to an alarm or to 
cause that person to do any act who 
is not legally bound to do or deemed 
to do any act which the person* is 
legally not entitled to do. Such a



section ia the Bill is so wide that even 
if » man appear$ to puU tha hair ot 
thf it would amount to r*p*. I 
have no' comments to the fourthly* 
and ‘fifthly* under Section 375. The 

I  word tais-conceptton’ haa been intro
duced. I am not sure what the legal 
definition of misconception would be. 
But, in ordinary parlance, it means a 
wrong conception or a wrong idea, 
the opposite ot a right idea. It is not 
fit or suitable or not appropriate. 
Shall we say it is erroneous. If a 
man says that he will marry her if 
she agrees to have a sexual inter
course with him, then she can report 
the rape. The man says you will be
come rich and induces her to have 
sexual intercourse, she does not be
come rich, it is done under a mis
conception. He says, I will take you 
to Kashmir, he does not take her to 
Kashmir, it is a misconception. Mis
conception can be brought about in 
so many ways. I don’t want to ela
borate more. Ordinary conversation 
M(ween man and woman can be dis
tended to mean rape.

MR. CHAIRMAN: Misconception’
is defined in IPC. ‘Consent* is also 
defined. Can you cite instances how 
this is interpreted?

SHRI K. F. RUSTOMJI: Take an
instance: A woman consumes liquor
and is also raped It can't be said, 
she is raped. She is under intoxi
cation. One can understand the type 
of misuse that could be indulged in 
by the Police. One cato put in a 
d&ttle of alcohol in a hotel roam, it 
is very difficult for the person to say 
it is not a rape. The way it is put, 
it is very wide and it will disrupt 
normal relationship of man and 
woman in society. Instead of pro
tecting women, you will find she be
comes the real victim. It should not 
happen.

Then you have put the provision,
15 yean of age. Now. the law relat
ing to marriage is not enforceeble ta
St country,
puhs marriage i s  done at 1 1  or 1 2

or IS year* of i| t On one rid* yoo 
w i, i» |a marriage m ft* «th«r 
hand you say, wqm*UK*
15 j i m  of age. .

MR. CHAIRMAN: 
suggestion?

What is your

SHRI K. F. RUSTOMJI: If « woman 
is married I would be very j**luettat 
to introduce any concept of rape in 
that marriage. Number one. Condi
tions are such that Instead of protect
ing the women, you will expose her 
to the ridicule of friends and relatives. 
This is what happens. Regarding 
statistics of rape in India we have got 
the figures: 1977, 4005, 1978, 4558, 1870 
4290, 1980, 4215.—Of course thee*
figures alone do not give a correct 
picture of rape incidents in the coun
try. Rape cases are not reported vary 
often. In USA one cut of 10 cases 
gets reported. In India the figure 
would be double or even more. It 
always happens. Of course, rape is 
not common in India as in the west, 
it is because of our culture, our tradi
tion and way of lift. Jack t|»e Rip- 
pler is not something oonunon to 
India. One other cause for compar
able reduction of rape cases in our 
country compared to some of the 
western countries may be the over
crowding in our cities. Nov, in this 
prevision, a presumption has been
made that large number of ottmces 
have been committed by police 
officers, by public se n a te  (that in
cludes A m y also), by parsons can- 
canted with Jail, people cw r n ert 
with the management or staff fll the 
hospital end eo on. It is true that a 
few months ago a certain number of 
cases came together of rape in police 
custody and. therefore, the presump
tion was drawn that in the anny in 
the police and in other forces or in 
jails and so on rape is very common.
I think we should base our conclusion 
on some reliable data. What is 
data that has been collected to iu.v 
that this is correct? I agree that this 
section should give the maximum 
possible punishment to anybody in thia 
category who is Indifferent to the
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Httgt of a good life. There is a great 
possibility of this section being mis
used in insurgency area where already 
you find that the charge of rape is 
made very commonly against army, 
police and other personnel with the 
intention of impairing any action that 
they may want to take. A few months 
ago, there were mass charges in this 
connection in the North Eastern 
region. Similarly, wherever army 
action or police action is in fdrce in 
a big way, this type of charges are 
there. So, if we put a section in the 
law which presumes that most police 
officers are rapists and also define the 
local area to which he is posted, it 
means that a man of the BSF who is 
an All India Service is liable for 
action under this section throughout 
India. Then you take a case in which 
a woman takes out-door treatment at 
a hospital and sexual relation with 
the doctor of that hospital He can 
be prosecuted under this section. You 
have given wide powers under this 
section. It would be very difficult for 
the doctor to say that it was a normal 
thing without any notion of seduction 
at all in it. I venture to think that 
this section is based on the assump
tion that there is a large amount of 
rape committed by p o lic e  officers in 
police stations. In most of the city 
police stations there is no room where 
a rape can be committed. In Delhi 
Police Stations, there is a possibility 
of the rape being committed but the 
number of such cases is rather extre
mely few. In the United States where 
the black and white question has be
come so complicated, it is also con
nected with rape. Thai type of pro
position definitely does not exist in 
India. If you want to make sure that 
police stations are to be protected, 
there are many other easy methods 
for doing it. One of them is that no 
woman should be arrested at night. 
But normally speaking the law should 
oe such that women should be kept
in custody in very exceptional cases, 
and Jh those exceptional cases, you 
must have an arrangement where 
always two women police officers

should be present so that their pro
tection may be ensured. Then it Is 
necessary to define the words ‘seduce* 
and the ‘custody of public servant.
It may be that a person is released on^• 
bail and an interpretation could be 
made that he is in custody. Then you 
define authority, control and treat
ment in hospitals. It might be easier '  
to use the law carefully. In large 
cities like Bombay or Delhi the num
ber of rape cases is usually about 50 
or 60 as against 30,000. The data on 
which this thinking has been based is 
inadequate. Let us get answers to 
those questions which are important, 
for instances, how many rapes are 
committed in the society. It is not 
registered. Is it necessary to impose , 
conditions on reporting, registration, 
protection of the women in courts and 
so on? These are all tied up in the 
same question to which I give whole- s 
hearted support, and that is the pro
tection for the upliftment of the 
women. t

Section 111 A gives very wide
powers to women of easy virtue who 
want to blackmail others and who are 
bent on undoing another political 
rival, defaming his ' son or doing 
damage to somebody in sodety be
cause of the powers they possess. 
I would be extremely careful in apply
ing a section of this type.

In camera trial is not enough unless 
the woman is protected in cross
examination and unless in camera 
trial is extended to p o lice  station and 
hospital

*
In the statement of objects and 

reasons, it is said: “unless it is real
and given out of free choice*’. This is 
a new concept that is introduced,  ̂
which is not in the Bill. Consent; 
approval, etc. are all right But choice 
makes it a different proposition as if 
she is choosing from three or four. 
This is a minor error which can be 
corrected.
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^  |t I . ** 16 *T« l «  
vn « t«t *if «*wrtf | lip * f  * a
*?TCt $  TŴ t Vrf$)J *TT *fn* tr̂ e

^ bt vr’jffr * * t  is s t s  
w  *t $, ^ T ^  * T* 1

* f *  VT *Rf?IV Hf TV 16 
grq *nr *rf ^ lf  aftft fc, 
iftr f t  $«rftr ft *rr * ft,
v l f  39 % *r«f tfifpr v^rr I , wl 
?rf w m «t nn>T aiT̂ *n 1 v f tft 16 

gm % **t 3W *t g< $ ,*$  W?nft 
$  r t f t  n fil*  w  * «  f t  * jt  v r

IB fT  SnT ?

«ft *oq«Bo *sRPTJft: lif t  TiiriT
16 ft T^rt ^rff* ftfrfa w » ^  

«rM*rr*?*t $ « ftr f t  *T?ft $ 1

i f * T f f  iflr *cfT ^  f r  a n  
TTW miVI if <*ft ^ «w
m  $ ^rryT rfai^fiR t i  v t o  «pt 
ffcrr & 1 *ft nr ft T f^ ^ R  $ 
%ftt «njt % o t v i  n  «t? v t affirm
tft 1977 H 766 £«» ^  W  Tfc* 
*£|R JRT I #  *f«f •? *w! *f 
* f  858, 790 ifrr 836 $ I

It is not because rape ia very common 
in Madhya Pradesh became it is free
ly registered.

SHRIMATI GEETA MUKHERJEE: 
A n  you aware of a circular by the 
1.0, Madhya Pradesh with regard to 
police behaviour during Assembly 
sessionT

jfBM K. F. RUSTOMJI: I am
aware of it  It was a n r y  stupid 

v  'circular issued without understanding 
its implications. I agree it was a 
vary wrong thing to do.

*PW  *TJ«ft f*  375(7) *
4 t a A  9 m n ft m b it  ■ « n r

*TB» 5TTW n V fo  5fto v l  | I V 
* f  V jif t  f% W  * * * *
«ft ft#  f ,  s*  v)

w r jnnnn nrr

c?
t 3o (jqjo VRpnjt. T 'fV  %I«HM 

s»iff nr fttf $ jf ?r *«tip
*TT f v  ^ f t  nr f?$3| f f l  r p j | f ^ ^
*w ii fWf | i

nr 3it$ ^ firir q V  fnftjj 
o f  *TT* ^ f^ij XT^J t  I

«^t v ia fr  r : m q  ^  
t o t j t t  «n  f v  mv *%nn fri
jnra ftnrr * m  |, <sra vr ojh^t 
v t n fl f  v>  f ir a s r  Pit <&i 

pnfr?? %ftr Tnr iTtarrftnrsrn 
^  >p fa it «Bnri*r-T v s m

» T T  S 7 f  5  « t f t « i  f t f  S I R  
Tlf tftrs #T ^t | <ftr
r  nr « r r ^
f>r v t t p iU f 'f i ift if im  qr<r

nt wnr w  ft 
#  n fl  n  nrvn  ?

«ft V R nN t: nrx SRT-
w  * t f  w r f t r  < r»*T fir> riR  
fiw fn f»T v r  fvrr urn t »tt 
m m *w  « j f  P f  5 »ff nr tftrn 
«? m r  t i n r i p i  « r t v  d  « « t *  i m r  
w  t f r  (  m m r r  » t  t f r  |  m  v 5 |  
$ ift  w rs  < sf^ v  f t i v  flp iT  « f
T f T | f ? i 9 % « f % «  IT fM T

r̂ar * r i, nv f t i  * t  f* e r# i m *
i

^  wmt mflw : r r f  «t 
^  w  4t 1 1
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SHRI K. F. RliwrAMJI: I agree

that we cannot restrict croM-exami- 
nation completely. We Should give 
maximum latitude to the court.

<sfr VT<sft 3?Tt*r : sftr ? kT
sram i vr i i  an

frrr  t o t  &  f t  I  v t f
^USTfftTWn f l  Ŝ fTT $ ? fl’P' vM

«iTcr*iV £ f r  *  <f*> *
tftr ar*‘< $ *5 v y  ?ft

tri» «P#3| *ft *tTT ?T $  ^ 3  q

«iTiT?r I *rtf ^  f r  *? *P7S
f a j l T ^ T  JIT s p r w tr £  a iiW T  t f r
frpr vma I , art sfl
« T 7  ^  * * *  **T^»r ? W T  ?*r JTf 
V r  g ^ f r  fW trnirfPT^ $ $ v V  
*T? «ff? * f r  V  ^
V  W5I *T 3Tjf«TT ?

J5ft *FTTt  ̂ 5ft
?rm | *ft if qT
3)T̂ »TT rfl *rmf*W 4  SKF5TT ĵ
ft? q m T  3|TfiT t  I

%o trq;® ^cl^ftft:
$*1T <nr $, fa**>T *Tq 3ft

*Tfft T̂OT fa T9 ^531 ^t RT fn^M 
€ i

«ft ISTWf W ( * l  : *HTT T t f  M + l  
sp*t *JirtcT «*ft W n
g* | m m  W V  *f* * l f  T^T
*fTT*r t  fft fsfTfl ^ f t  *T

?

sft ^0  rnso ^rf*raft : 5Tt
nT̂ TJH $ ?t I

*jfr ^  flft,
«rq^rr «tj?» P̂ r1*^ T?f I  ^  * tt#

^  5T*ffT**T feqr $ ^ r  sn^r 
< 1 ^  if<ftr I  «fk 93 fBMJT «T?
* n r e «  * * w  % f r  *»|T *r? f w

qra 1̂ ?wt ?ft qr troy *tr#r «pf 
ft«rf^r ?f^T 5T7TST f t #  ift  «|T?ri ^  | 
«T3i sft ^fiPiT^Tf ^ *r vtr «ft ara 
^nj»ft i <rr*tf vt finiJijsi f)»iT art 
« f W  *RT5|? JT̂ | fr<TTTqT 3ftfn?nT 
fnT J^T | 5fa t  ,,,IT 
?'PTtJT?*M gfv 5> ?

Mt it# Î Bo : TTF# T̂
»f 7fW ?i Vt VWTft % #frq H?|

3Tt & 375 W
It is a time tested law. I would say 
that the old Section 376 was more or 
less adequate with very lew changes 
required, certainly not wide changes 
like criminal intimidation, etc.

SHRI AMARPROSAD CHAKRA
BORTY: Regarding section 228A you 
have said that only if the girl desires, 
the news should be published Other
wise you support complete ban on 
printing of such news by the press.

SHRI K. F. RUSTAMJI: Yes.' “ w
SHRI AMARPROSAD CHAKRA

BORTY: Would you not think that
it would curtail the freedom of the 
press? Secondly, would you \iot think 
that by publishing such a news a good f  
clue is given to the police to go into 
the matter? Thirdly, if the victim 
after rape is murdered, in that case, 
don*t you think that the publication 
of the news will be very much useful 
to expose the accused for the benefit 
of the society?

SHRI K. F. RUSTAMJI: You have 
mentioned about murder and rape. 
Murder being a bigger offence, this 
section cannot be attracted there. So 
the case can be published. I feel that / 
a restriction on the publication in the
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interest of the girl is essential. But 
vfhert the tfctith ftd s  fhai the ease 
would be suppfess^d or proper action 
would not be taken, she can appeal
to the court for permission to publish 
the case.

SHRI AMARPROSAD CHAKRA- 
BORTY: No girl would like to do
that. Then would it be useful to add 
a proviso here?

SHRI K. F. RUSTAMJI: It will
apply in the case of a modem girl who 
is capable of thinking for herself 
wants to find her way as aggressively 
as possible and feels that the society 
has not treated her properly. Only 
a new type of woman will benefit 
from such a provision.

SHRI AMARPROSAD CHAKBA- 
BORTY: You are aware of the pro
visions of the Evidence Act. Sention 
140 gives the right of lawful cross
examination. Sections 160, 151 and 
152 give the discretion to the court. 
If a lawyer puts any irrelevant ques
tions the court can stop him from 
doing that. In view of that, don’t you 
think that cross-examination is neces
sary.

SHRI K. F. RUSTAMJI: It is neces
sary. But thrusting views on her which 
are contrary to what she holds, should 
be barred.

SHRI AMARPROSAD CHAKRA- 
BORTY: In a criminal offence all the 
past cases are referred to prove the 
veracity. Section 155(4) gives the 
right to find out the truth. When the 
court has the power to stop a lawyer 
from putting irrelevant questions, 
would adding of that section be all 
right?

SHRI K. F. RUSTAMJI: Unfortu
nately, the court does not exercise 
that power adequately. If the girl is 
of 10 or 11 and to put her in such a 

ŝ dilemma that she cannot think a» to 
what is the right answer to such a

question, in such a case there should 
be some law t o  protect herr

SHRI AMARPROSAD CHAKRA- 
BORTY: Since criminal intimidation 
has been defined, would you say that 
the other things are redundant? 
Would it be sufAcidbt if we only 
mention Section 503?

SHRI K. F. RUSTAMJI: Even
section 503 gives a wide definition, 
which makes any injury redundant. 
But we should take another look at 
whether we can reduce some of the 
implications of Section 503.

SHRI AMARPROSAD CHAKRA- 
BORTY: In your long experience,
can you cite some cases of miscon
ception of facts? Do you think any 
other term would be better?

SHRI .K. F. RUSTAMJI: At the
moment I have not been able to 
understand what type of illustration 
is required. If it is a question of mis
conception, it does not figure in the 
present law. One cannot say that 
there are any cases in which, this has 
occurred. If there is any other suit
able word that can replace “miscon
ception" that would be better.

SHRI AMARPROSAD CHAKRA- 
BOKTY: Suppose we say <4mlstake
of facts*?

SHRI K. F. RUSTAMJI: It would 
mean the same thing.

SHRI V. KISHORE CHANDRA S. 
DEO: You have stated that because
of our cultural heritage, the magni
tude of the number of rapes is not 
as great as in the western countries. 
You have also referred to the conflict 
between blacks and whites in 
America, which does not exist in 
India. But, don't you think that the 
caste system has something to do 
with this? Has not the onslaught of 
higher castes on the weaker sections 
resulted in instances of mass rapes?
It should be nipped in the bud so that 
it may not take a greater dimension* 
What is your opinion?
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SHRI K. r. RUSTAMJI: You are
absolutely right because of the trend 
that is appearing. But, in many cases 
of caste war and caste decoities rape 
has not been common. It is vary un
common. But it is something we 
have to guard against. As bitterness 
increases, there may be a tendency 
to hit the other caste by defiling their 
women. That is a possibility.

SHRI V. KISHORE CHANDRA S. 
DEO: Regarding publicity, I agree
with you. You had objected to the 
»se of words like “free and volun
tary” . Would you like these to be 
deleted or amended? What are your 
concrete proposals?

SHRI K. F. RUSTAMJI: As far as
possible, we should retain the old 
definition of Section 375 with minor 
modifications that we want to make.

SHRI V. KISHORE CHANDRA S. 
DEO: Regarding marital rape you
said that the age should be increased 
to 18. But the Marriage Act applies 
only to Hindus, and not to Muslims 
or Christians. We cannot make ski 
Act which applies only to one parti
cular community. In that case, mari
tal rape should be completely exclud
ed from the purview of this Bill.

SHRI K. F. RUSTAMJI: This is a 
very dangerous ground for any type 
of appeals, court trial or investigation. 
If it can be 15 years, it can be 18 
years also.

SHRT V. KISHORE CHANDRA S. 
DEO: You were very particular
about a change in the presumption 
clause in the Evidence Act. You have 
said that the rapes which occur in 
police station or police custody are 
not large in number. Here we are 
not concerned with the quantity, bat 
the fact that the custodians of Jaw, 
who are supposed to protect women, 
they are violating the law. So. the 
alienee lb more heinous.

SHRI K. F. RUSTAMJI: I am nc* 
sure about the provision. If it says 
that the court shall presume she did 
not consent, does it mean that the 
defence cannot lead evidence?

SHRI V. KISHORE CHANDRA S. 
DEO: It is up to the accused to dis
prove it. The court shall presume un
less it is proved against. When a rape 
takes place in a police lock up, it is 
very difficult for the woman to pro
vide circumstancial evidence. It is a 
very grave and serious offence.

SHRI K. F. RUSTAMJI: Can we
restrict it to such cases? At the 
moment it will apply to all rape cases.

SHRI V. KISHORE CHANDRA S. 
DEO: It will apply only to custodial
rape,

SHRI K. F. RUSTAMJI: The term
“custodial rape” is so wide. So many 
classes of people would be concerned 
with it.

SHRI V. KISHORE CHANDRA S. 
DEO: You have suggested a change
in the system of medical examination. 
What is your proposal?

SHRI K. F. RUSTAMJI: I have a
feeling that first of all it should be 
done by somebody who is preferably 
a woman doctor. Secondly, it should 
be done under conditions which give 
the girl a feeling of secrecy and 
security.

SHRI V. KISHORE CHANDRA S. 
DEO: Do you think that the girl
should be consulted as to which doctor 
should examine her?

SHRI K. F. RUSTAMJI: That is
not possible because she will not 
know who is a better doctor. As far 
as it is possible, it should be done by 
a woman doctor and with secrecy.

SHRI V. KISHORE CHANDRA S. 
DEO: When women are kept in
police stations, they can hire women 
as witnesses. That is a very dange
rous thing.
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SHRI K. 7. &USTAHJI: But they 

-would be available t o  type of 
examination. It will be a choice of 
•the victim or her relations*

SHBI LAI* K. ADVANI: Obvious
ly your memorandum is based upon 
tlie assumption that the amendment 
proposed, i.e. Section 111 A, applies to 
all cases of rape.

SHRI K. F. RUSTAMJI: Partly.

SHRI LAL K. ADVANI: This was 
the original recommendation by the 
Law Commission. But the Bill has 
applied it only to custodial rape. The 
criticism agaifrist the Bill is that the 
Law Commission's recommendation 
in this regard is rejected by the 
recommendations in the Bill Tills is 
the main criticism of the Bill On 
that particular point, I would like to 
emphasise that it ig only with respect 
of consent or no consent, whether she 

y did consent or did not consent. In 
these particular circumstances of cus
todial rape only if she says that she 
did not consent the court shall pre
sume that the consent was not given.

SHRI K. F. RUSTAMJI: Consent
is not the main ingredient of rape.

SHRI LAL K. ADVANI: About the 
custodial rape for example, in the 
case of hospitals amendments have 
been suggested that the provision 
should not be as it is here, but it 
should be indoor patient in the hos
pital etc. etc. I can understand the 
concept being made narrower. But 
the basic fact is that the person who 
is having custody of women has a 
great responsibility and he cannot 
indulge in sex even with consent.

SHRI K. F. RUSTAMJI; I will go 
a little further. I am saying that no 
woman should be kept in custody.

SHRI LAL K. ADVANI: But it is
a wider treatment of law. For exanu 
pie an inmate of an Ashram is not a 
criminal. But there is a custody 
because of which the person who is 
having the custody of the girl has an

obligation to protect her.

SHRI K. F. RUSTAMJI: In a y
view, it may be either a police or a 
public servant who has kept a woman 
in his custody or the Superintendent 
of a jail All these are of the same 
category and the staff of the hospital 
is different.

SHRI LAL K. ADVANI: It should 
be statutory. But do you agree with 
the basic concept of the law because 
your original memorandum is against 
Section 111A?

SHRI K. F. RUSTAMJI: I feel
that it is very easy to misuse Sec
tion 111A not only against the police, 
but by the police themselves.

SHRI LAL K. ADVANI: What
would you say to a proposal that has 
come before this Committee that in 
Section 11 IA, instead of the words 
‘the court shall presume', the words 
*the court may presume' should be 
used?

SHRI K. F. RUSTAMJI: ‘May*
makes the whole thing meaningless. 
It will be reverting to the law as it 
stands.

SHRI LAL K. ADVANI; It its not 
the case because in the last Mathura 
case, the basis was that she has not 
been able to show that she did not 
consent. There was a failure on the 
part of the victim to show that she 
did not consent even though it was 
the police station where the crime 
was committed. But the fact is that 
she has not been able to prove that 
she did not consent.

SHRI K. F. RUSTAMJI: I would 
like to think over, but may be it is 
ata improvement.

SHRI LAL K. ADVANI: In respect 
of Section 228A your only reservation 
is in the case of women who them- 
eelves waht publicity. As you your
self said, this would apply only to 
modern women. But don’t you thftik 
that even otherwise a provision of 
this kind would be a great hindrance 
or brake on the efforts being made 
by social organisatk*» or the
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press to build up a proper public 
qplnftm regarding this problem? For 
exanjple, even if this provision which 
is now going to bo made statutory 
had been a part of the original Aft 
or it had been on the Statute Book 
already, this Bill would not have 
been brought because nothing would 
have come to light.

SHRI K. F. RUSTAMJI: It is pos
sible.

SHRI LAL K. ADVANI: The
moment any one goes to the press 
and says that this kind of crime has 
been committed* not the girl but iii 
some one outside complaints the 
press would not report under this Jaw 
saying that ‘we are violating the law 
if we do so’. Therefore, don’t you 
think that the total embargo of this 
kind is not desirable?

SHRI K. F. RUSTAMJI: It is cer
tainly desirable in a large number of 
cases that a woman or a girl, parti
cularly if she is a minor, is protected 
from publicity.

SHRI LAL K. ADVANI: There can 
be a law saying that only her name 
cannot be disclosed. The proposal as 
it is says that anything which leads 
to her identify being revealed cannot 
be published. But if it is merely said 
that the name of the victim shall not 
be published, will it be all right?

SHRI K. F. RUSTAMJI: If you
don’t permit the name of the victim 
to be published but if you give other 
details, y?u would be identifying the 
woman. i j j f l

SHRI LAL K. ADVANI: GeneraTy 
•peaking, I would think that the 
press behaves more responsibly 
even though there is no bar at the 
present moment to publish the name 
of the vietim. I don’t think that any 
paper publishes the name.

SHRI LAL K. ADVANI: Barrtog
a few which may take advantage for

ccttu^epcial or coaimunal gain, fehe- 
raliy speaking the total embargo of 
this Jdnd is not desirable.

SHRI K. F. RUSTAMJI: Limited
embargo and not total embargo.

SHRI LAL K. ADVANI: You cited 
an example—three rich persons raped
an artist in Bombay. Monetary com
pensation—can this principle be 
accepted? Then why should it not 
be applied to murder? If this kind 
of principle is accepted, that will be 
extended to many other aspects.

SHRI K. F. RUSTAMJI: I would
like to apply to it all cases. I think 
first of all it should be applied to 
rape.

SHRI LAL K. ADVANI: ‘Crimes
in India* has been published by the 
Bureau of Police Research. Does this 
in any way indicate the cause of cus
todial rapes that have taken place?

SHftI K. F. RUSTAMJI: It should.

SHRI B. IBRAHIM: I would like
to know how there can be improve
ment in the type of investigation. No 
proper investigation is done.

SHRI K. F. BtJSTAMJI: I am not
sure whether a large number of cases 
are acquitted.

Out of 3300 cases investigated in 
1977, 2700 were prosecuted.

SHRI B. IBRAHIM: According to 1
you is the present law sufficient?

SHRI K. F. RUSTAMJI: I do not
say that it cannot be improved. In
vestigation in rape cases is supervised 
properly and everything is collected 
with great care.

SHRI B. IBRAHIM: Should there
qpt be a special cadre in police to go 
into such cases?

SHRI K. F. RUSTAMJI: In large
dties it should be



SHRI S. W. DHABE: We have the 
problem of the dow process of trial. 
MRU you reoommud Special Courts 
and Jury Trial where women can be 
placed as jury?

SHKI K. F. RUSTAMJI: Jury trial 
is not so easy in the country. People 
cannot give up work for a long time 
and the compensation that they get 
from the court does not cover their 
daily wages.

SHRI S. W. DHABE: What is your 
reaction to the placing of women 
jury?

SHRI K. F. RUSTAMJI: It should 
be mixed one.

SHRI S. W. DHABE: Under 302,
compensation can be awarded for 
murder. Under 357 court has the 
power to award compensation in cer
tain categories. Should we categorise 
compensation depending on the nature 
of offence?

SHRI K. F. RUSTAMJI: It should
be categorised.

SHRI S. W. DHABE: If the inter, 
course takes place in police custody 
not amounting to rape, under Section 
376A new offence has been created. 
Do you agree with this principle?

SHRI K. F. RUSTAMJI: We are
introducing new, concept in Law of 
Seduction, not rape, under 370A. It 
would be very easy to misuse the 
section.

SHRI S. W. pHABE: If we delete
the word seduction, is it desirable?

SHRI K. F. RUSTAMJI: If you
can prove that the man committed 
sex with the woman in police custody, 
it should be punishable.

tfPRft «IT :
s, *rt¥n wrcSf fou  f , ^

vrr# *15 Pro* i  f r  •**—

The Bill would create acrioua pro* 
blems for society.

«ft fco tntfo TOWift : aft ft  I

ITT : fIJW

<n«r ^  f r  jfe*; vt 
fa  ftffw  vt fo r  . fasr *rnir $ 

**flFtf*WJj3fv*SrvT
% fr  fTrfr vipft 

Ii fctf—

This angle needs special considera
tion by the Joint Committee.
afr tnfN tnft tfjfn tr  ft 
im  »rtT vr f̂ qT srrtr nt far 

fur ?

«ft %o triRo : *rtt m *f
wrq> ^hftvnf ir *ftr

wpb luSror ft t o  rfr 1 1 *vrr
fir WTT W  v t e

v # r  ?fr w a T  |  f v
Society will itself get imbalanced by 
the law that we are trying to imple
ment. Secondly, it is quite possible 
also that the law. will remain on the 
statute book. Nobody will enforce it. 
The things will continue as they are.

ffaw rr: n f 
1 &  $ f r  *nr $KTtrr

fatft w w x rwr^rnf^t.
ir? v *  « v  1 fRT
f w v t  t ffte v tf  vx. « v ,
f in w f iw q *  v*t ii v h  ft ,fa « v t  
vj( f r  f W v  n f
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«ft%o IpFo VflflNft: t f t f h

<tx i r  : 3«rr 
wnr*p>fr tft ^  ^®t f r  w iftr ?fr»ff % 
**% »»t ^  ifcif w t tft ^  m  

fJT'jj srrar $, Srf%* % «* ?ft 
ft?t $ *t f t a g ftg  nTfr* 

sT(ffrtr^5«Ttnvr%|,^% if ^ t 
fspiT 3fT̂  ?

%o q «o  wtnnft t *̂f %$3r 
if »ft ft *m??tt =̂r% fstf
tfftpT f t  *waT | , 5 ^ t ,  10 
i 5^ rxrft^ fiT ^ i srtfmn?* aTf *?r

5ft ffrTT T̂ffCT |

: vfJTTT
srfa ®t£ ®t? spŝ f % st«t wsqra ft 
srrar %, xrf ?ft n?ra vra |, %Pirt wrf 
*nr»r?tf% sr«r$® ft at^srvt ^  
iffer ?r^rf f t  isrnr at vm  ftnr ?

*ft %o qtfio *tn*r*t : afa m
T̂w>5r ftnr 1

«ftH<ft ^ fw ^ T  IK  :
l o f s r r r ^  aft aft wm »tf $,

?ft <fnsw?r % fmra it «mt * f  stv 
^»tt ?

•ft %0 fB ffflft  : «fT#t-3Tfa
■nfa at % fa*r *w?ft 1 1

tftawt «lTf«m * k  WTT : t
stft fv  ir g f*p f*r^r

^rffcr f̂«P?T ?Rf *i ^  ^p-

«r?tef%<iT ^nt aTfa sfaf*£t «ift wiwf 
if 3«wt tft 5£psm f t  »mt $,
^tt T̂Tf % f ^  «rf <?Tf <rr«ft 
ift 1 >nr »re# «ftr % *t3: 
it q f  ftar 'srrffcr 1

SHRI K. F. RUSTA1CJI: It la cm - 
tainly • very brave and bold U m . 
The only thing that I fed  is you o n  
class them as handicapped penow 
and, perhaps, consider them that w ir 
for employment purpose. It could fee 
done.

<ft*wt ^tr i r t :
v i  t f t  * r a  g f  t f t , f

f *  ir i  1 # P r  v? r f ®  
«rrf «flr, ^  ^®t ftf

wnr imsas fjft | ?
my f a  f n  ^ r fw t r  sprrt: % 

w 'TO  t  fa  ?t w a T  | ^itisr Ff
5p*rt i f  ^ t %  ?tr«T ^rfe rtf *
f t  1

«ft%0 q»5o <PWT*nft : flf ft «^aT
I  I

f ftt  WTT:
vfr fa  wt jpf^ Hift f% «nrr 
f v € t  5% ^  q?t »r?r?ft f t  *r*ft
f t  m  q f ^ f t  * r w  ^ t  f t  j f t t w  v r f r r  
^ T fJ r  %, ^ f t  <rr t  ^ n p t  f t  
* « ? f t  |  ^  v f r  f t :  j j f  ?ft

i f  <ft ?Tret vx  * r ^

% ?

MV%o ^So f w w f t : t t m  ?rfl5r 
if  %  a w *  ^rt «t?aT |  
* f  arf?i 9qT?r f t a r  1 1 ^ f ? r q  
jfttrc v^rr 1

* sVt  I T T  : f f ^ -  
? a n  if  3ft * ft jfa  &

i> m r  f®  ^ r w  tft 
3ft ft  it  a rf $
^  *  ift f W r , ^ * f  « f r t  vt 
jftSW<1 faff 'EM̂ ft 1 7
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•ft *  > q * . * W * * t  :

A Woman investigating officer t«r a 
woman judge would be better.

*

f t *  fa  J'TK f ®
w -?nw r 6 stor

«

*ft * >  n « >  w w f t  :
*r f t *  *ajft » q w  sftfY | f t  
aft *t<rr | ,  *$  f?r«K* 

*rm | i w  * * i  Tffvt 
1 1

«ftn ft î Tfl̂ T fftt «Tt: W%
Sf v*rst v b f t  wrr «rr<ft

rm ftfsrtr t

 ̂ «ft *o  1 ^ 0  TO m vt : 6 *tf$f *  
s> arm ?rt €m  % i 1 think. *  would 
be a good idea; it will be more 
effective.

MR CHAIRMAN: You have said
about the restrictions to be imposed 
on cross-examination and even the 
past history of the lady should not be 
allowed to be asked. You please refer 
to Section 146 of the Evidence Act.

SHRI K. F. RUSTAMJI: It was
referred to me. I agree that there is 
a law on the subject. But tfeat is not 
enforced.

MR. CHAIRMAN: There Is also
Section (32. It is a safeguard given 
to the accused, to cross-examine the 
witness and to show the veracity or 
otherwise of the evidence. If this res
triction is imposed in not asking about 
the past history of the victim, don’t 
you feel that it will be quite contrary 
to the spirit of the Evidence Act?

SHRI K. F. RUSTAMJI: The spirit 
v of the new law is to give protection 
T to women, particularly those who

have suffered humiliation and indig
nity of rape. If you are not willing 
to give protection to them, then the 
law will not serve its purpose.

MR. CHAIRMAN: Do you mean
to say that it should be amended 
according to the needs of the society?

SHRI K. F. RUSTAMJI: Either
the law is amended or instructions 
are issued by the Supreme Court or 
by the High Court that the protection 
of a woman in giving evidence must 
be ensured.

MR. CHAIRMAN: By any other
mode also?

SHRI K. F. RUSTAMJI: Yes, Sir,
if possible.

MR. CHAIRMAN: Thank you.
(The witness then withdrew)'

II—All India Co-ordination Committee
of working Women, New Delhi

(Centra of Indian Trade Union)

Spokesmen:
1. Shrimati R. Vaigai.
2. Shrimati Kitty Menon.
3. Shrimati Bxinda Karat.

(The witnesses w ere called in and 
they took their seats).

MR. CHAIRMAN: Before we pro
ceed, may I draw your attention to 
Direction 58 of the Directions by the 
Speaker which reads as follows:

“58. Where witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it clear 
to the witnesses that their evidence 
shall be treated as public and is 
liable to be published, unless they 
specifically desire that all or any 
part of the evidence given by them 
is to be treated as confidential It 
shall however, be explained to the 
witnesses that even though they 
might desire their evidence to be 
treated as confidential such evidence
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ia liable to be made available to
the Members of Parliament.”

SHRIMATI BRINDA KARAT: It
lin be taken as public evidence.

MR. CHAIRMAN: You might have 
gone through the Draft Bill. You 
please comment on Clauses, one by 
m e.

SHRIMATI R. VAIGAI: The pro
posed amendment to Cr. P.C. has 
been necessitated because of the 
recent spurt in rape cases which have 
been brought to light by the work 
done by the press and by women's 
organisations and by other voluntary 
organisations. The publicity of these 
cases is very important. All the as
pects of the matter can be brought 
to light. I am speaking mainly with 
reference to the Mathura case, it 
sparked of old controvery. That case 
brought to light the absence of pro
tection to women at the investigation, 
interrogation and at the procedural 
stages. Secondly, it also brought to 
light the absence of proper provisions 
in the substantive aspect or the 
matter in the I.P.C. that led to rape. 
Therefore, there was a hue and cry 
of the public. So several amend
ments were suggested. The Govern
ment has now come with this amend
ing Bill. But, what we find here is 
that though the Law Commission has 
recommended several amendments 
for protection of women at the stage 
of interrogation and investigation, 
they have not been included in the 
Bill.

Therefore they are very very im
portant. I may draw your attention 
to what the Law Commission had 
recommended in their Eightyfourth 
Report. They had recommended 
amendments to Section 166A in the
I.P.C., Section 167, Section 228A, Sec
tion 294 and Section 354A of the IPC. 
These relate to the interrogation and 
other 1 hings. Earlier in the Cr. P.C. 
there tfere Sections 46, 53, 160 and 
164A all of which relates to the pro
tection to be given to women. If the 
rape tUtlm is to be interrogated by

the Police Officer that ahould be by 
a woman police officer wherever she 
is available but if the woman police 
officer is not available, th*n she can 
be interfogated by the male police 
officer in the presence of the family 
member of the victim. That is very 
important.

The other thing is that she should 
not be taken into custody after sun 
set and before sun rise. These are 
procedural protections which are very 
important. Then coming to the sub
stantive aspect of the whole matter, 
it is really good that there is a sepa
rate provision dealing with rapes 
committed by public servants and 
ether similar officials. These have 
been included. What we feel is that 
rape is an offence which is not com
mitted only in the urban areas. It is 
committed more in the rural areas. 
Therefore, you should also include 
rapes committed by landlords and 
other similarly situated employers.
We have actually suggested concrete 
amendments to the Bill. In our 
Memorandum we have suggested 
that.

MR. CHAIRMAN: It is all there.
And it is with our members.

SHRIMATI R. VAIGAI: We have
said that in Section 376(2) there 
should be addition of words ^whoever 
commits rape on a woman—he Is 
actually having economic dominance 
either directly or indirectly—either 
by himself or by the people hired by 
him1. We have also explained that  ̂
in our memorandum. Expression 
‘economic dominance1 also means 
dominance by larxdlofdst village 
officials, management personnel and 
contractors of labour. This is a very 
important amendment. We feel that 
as the law stands to-day these amend
ments are very important. Otherwise 
also these will give protection only 
Ifco 10 per cent women in the country. 
This is • very crucial amendment.
The other tiling is about the associa
tion of social organisations. Please 
*** the relwrant page of our memo-' 
randum.
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MR. CHAIRMAN; You have sub

mitted the memorandum much ear
lier in writing. Eve* if you come 
with a toew one, we ahall circulate 
it ...

SHRIMATI R. VAIGAI: The other 
thing 1b that in the matter of protec
tion of women at all stages, we feel 
that social organisations should be 
associated, that to, at the investiga
tion , interrogation, trial and appel
late stages. If social organisations 
are not available, then, the women 
should be allowed a discretion of her 
own to choose whom she wants to 
associate. We also feel that the abe- 
tors of the crimes should also be 
punished severely. There is already a 
section in the I. P. C.—sectidi 109— 
which deals with abetment. The 

rhetors shall be given the same 
^Pinishment as is given to a person 
who has committed the crime. We 
feel that should be applicable in 
cases of custodial rapes. We also feel 
that the trial should not be conducted 
in camera but it should be left to the 
discretion of the victim. It is no 
doubt a very correct thing to do that 
the id^itity of the victim should be 
kept secret as otherwise it may mar 
the whole future of the victim of 
rape. This should be left to her dis
cretion. There is a whole lot of 
manipulation or mismanagement 
going on at the trial and at the appel
late stages. We should not forget that 
the Bill is an outcome of the public 
outcry and the publicity dcfrie by the 
press as well as the social welfare 
organisations.

MR. CHAIRMAN; Therefore, don’t 
you want to agree with the provision 
provided for in this Draft Bill?

SHRIMATI R. VAIGAI: Yes. In 
camera should not be compulsory but 
it should be left to the discretion. I 
come to a specific Sec. 228A sub-sec

tion(2 ) of the I*P*C. This ahould 
be deleted. It says:—

(2) Where, by any enactment for 
the time being in force, the printing 
or publication of,—

(a) the name, or any matter 
which may make known the 
identity, of any petscfti against 
whom an offence specified in such 
enactment is alleged or found to 
have been committed/’
Therefore, they shall be liable to 

punishment. TWS Bill deals with rape 
slid allied offences. We do not see 
any reason for making the whole 
thing so wide and prohibiting the 
whole lot of publicity of cases uncon
nected. Sub-section (2) does not deal 
with the whole lot of rape offences.

We come to rehabilitation and com
pensation to the victim. This is a 
most important thing in rape and 
allied offences and We feel that Gov
ernment should take the responsibility 
of rehabilitation and giving compen
sation. There is already a section in 
the Cr. P.C. Sec. 357 I think which 
deals with compensation to be paid 
to the victim’s family fti case of 
murder. That should apply to the 
rape and allied offences also. There
fore they should be adequately com
pensated. The discretion should be 
left to the judge to assess the situa
tion as the case demands.

MR. CHAIRMAN: According to
you, no quantum of compensation 
should be fixed.

SHRIMATI R. VAJGAI: We do toot 
want to specify any particular amount 
or fine because it all depends of 
course on a particular case. Ttoe 
accused may be an ordinary person 
or may be a very rich person in a 
particular case. So, we want to leave 
this to the discretion of the Judge 
and the provision should be such 
that the compensation must be ade
quate to take care of her. After all 
she has to be totally rehabilitated in
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a society. The last thing I suggest is 
that thig amendment does not take 
care of other kinds of sexual haras- 
smrtit that the woman has to face in 
her day-to-day life in the matter of 
employment or otherwise. Therefore 
an amendment should also be made 
for that.

MR. CHAIRMAN: What ig your
suggestion?

SHRIMATI R. VAIGAI: As regards 
custodial rape, there is a provision* 
in the IPC—Sec. 509.

MR. CHAIRMAN: What is your
concrete suggestion here regardftig 
the custodial rape?

SHRIMATI R. VAIGAI: We want 
an amendment to Sec. 509 similar to 
the one made tD 367; in case of rape, 
the amendment to sectiofei 509 should 
be to include sexual harassment com
mitted on a woman in custody of 
officers by misusing their position 
which may not amoi&it to* rape but 
sexual harassment. This happens 
day in and day out. That section 
should deal with any kind of unjusti
fied jesture too.

That ig all I have got to say.

SHRIMATI BRINDA KARAT: I
want to add to what my colleague 
has said. We are in agreement with 
what Mrs. Vaigai said. We would 
like t0 lay Stress on one or two 
points. First is about the investiga
tive stage. I shall not really go into 
all the legal clauses because I am 
not conversant with them. I cafti tell 
you from our practical experience of 
the working of the women’s organi
sation in the capital of this country. 
Recently, for Instance, there was a 
case of rape in an area called 
Seemapuri in Delhi. What we find 
is this. She wa8 a refugee from 
Bengal belonging to a minority com
munity. She was illiterate. She was 
raped by some people with high con
nections in that area. There was a

case of a Police Officer refusing to 
register FIR. Coercion comes in just 
organisation took it up. We held 3 
or 4 demonstrations. AH kinds of f  
harassment take8 place at the time 
of investigation. It is very itofortu- 
nate that Law Commission’s recom
mendations are not acted upon. Very 
strict punishment should be givefti for 
those police pe&ple who do not 
register FIR. Coercion comes hi just 
at the beginning stage. We should 
be very strict about that.

Regarding the custodial rape we 
would like to have the definition 
amended. Women’s organisation 
should have certain locus standi to 
get tbemielves involved and become / 
part of the investigative process. 
There is the recommendation of the 
Law Commission in this respect. We 
find that police officers defend each » 
other. It may be north Or south or 
east or west of Delhi; wherever 
happens the other person dvrJys 
defends the other police officer. It is 
in their professional interest to defcftid 
each othfer. At the beginning stage 
itself it is our plea that you should 
associate all these women’s organi- 
aations.

Regarding consult and age, 
women’s organisations have stated 
that age of consent should be raised 
to 18. Tfcere is a rider. Cases of 
material rape are there. Marriageable 
age is rightly put at 18. What hap
pens? In rural areas this it not fal
lowed! The age should be 18 also for 
marital rape. We ourselves do not 
have any particular amendment but 
we support this idea. Marriage age 
is 18; as far as marital rape fa con
cerned the age is IB; consent is 1®. 
But for marital rape it is 15-

MR. CHAIRM AN: A t what age she 
ia supposed t0 understand the signi
ficance o f her consent?

SHRIMATI BINDRA KARAT:. 18. 
We have stated it clearly. But we
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have to take the reality of 4he situa
tion ftito account

MR. CHAIRMAN: Cement comes 
after disclosure of mind. She does 

 ̂ not know what the consequence is.

SHRIMATI BINDRA KARAT: La
general case it should be 18. As far 

t as marital rape is concertied it should
be left as it is.

MR. CHAIRMAN: You have Mar
riage Act specifying the age limit. 
But what happens?—Marriages are 
taking place at 13, at 14, and so on. 
That is not illegal or void. Don't 
confuse yourself with age at marriage. 
At what stage she should be consi- 

. dered fit enough to give consent?

SHRIMATI BINDRA KARAT: We 
feel it ahould not be 16, it ahould 

f be 18. I have said about that. It ia 
our experience in dealing with wo- 

\oten and girl’s issues. My colleague 
i&s stressed upon this point a little 
earlier. In repect of custodial rape, 
economic dominance is brought in. 
We have worked for long in the trade 
union movement. We know such 
cases. Rape is used by the employers 
to deal with women and to deal 
with legitimate demands. There is a 
case in Hansi fci Haryana where the 
management employed goondas to 
deal with workers on strike; women 
were raped; ft is a custodial rape. The 
onus of proof is on the accused. 
Definition Should be economic domi-

r* ce. We want t0 be specific about 
We want to say, include, land

lords, village officials, management 
personnel, contractor of labour or 
others hired by him. Regarding 
restrictions etc. what happens is. we 

'  are liable for lmpriscftiment and 
prosecution if we prepare poster8 and 

\ so on. TWs amendment cannot be 
j accepted. 228A should not be there. 

The question of in-camera is to be 
left to the discretion of the victim. 
The acctoied should be given full pro
tection. Regarding past history, the 
La^Commtesion has made Us recom
mendation. Past history cannot be

brought in. I don't want to elaborate 
about it

SHRIMATI KITTY MENON: I
have noth&g to add anything further. 
But I would only reiterate with 
regard to sexual harassment against 
women as far as Government as well 
as private organisations employers 
are concerned. They ftidulge in 
sexual practice with the working! 
women and they make it a condition 
for their continued service. This is 
going on. I am very sorry to say 
this. Therefore, the law must give 
protectkfci to women who are working. 
This is so widespread in every single 
town not only in private organisa
tions but also in Government offices. 
The workftig women cannot tolerate 
thi8 kind of harassment and I hope 
the hon. Members of Parliament will 
also not tolerate this. Some amend
ment to this effect has to be brought 
in. Otherwise, I would endorse the 
points which have becfti made by my 
colleague. J

MR. CHAIRMAN: Thank you.
(The witnesses withdrew) 

Spokesmen
in—National Federation of Indian 

women, New Delhi
1 . Shrimati Primla Loomba
2. Shrimati Vimla Farooqui
3. Shrimati Man Mohini Sahgal.

(The witnesses were called in and 
they took their seats.)

MR. CHAIRMAN: Before we pro
ceed, may I draw your attention to 
Direction 58 of the Directions by the 
Speaker which readg as follows:

“58. Where witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it clear 
to the witnesses that their evi
dence stall be treated a* public 
and is liable to be published, unless 
they specifically desire that *11 or 
any part of the evidence given by 
them It to be treated as confident



566
tial. It shall however, be explained 
to the witnesses that even though 
they might desire their evidence to 
be treated a* confidential such evi
dence is liable to be made available 
to the Members of Parliament.’*

/Kindly tell us your viewpoint® with 
regard to the Draft Bill.

SHRIMATI VTMLA FAROOQUI: 
The question of rape in the recent 
period has been focussed by the 
public, by the womcfti’s organisation, 
by the press and other agencies also. 
We find that rape has become more 
and more common, especially on poor 
women and women employees at all 
levels. We have been fighting so 
xncftiy cases of rape committed among 
women in the poorer sections of the 
society. But we find that the present 
law is inadequate to give punishment 
to those who indulge in the crime of 
rape.
wr

Now, the question of, consent which 
is a very crucial point is raised. It is 
very easy for a man to W  that he 
had the consent of the woman. There
fore, we suggest that in the case of 
custodial rape, the onus should be on 
the man. In our memorafcida we have 
also suggested that this include the 
landlordg also because in rural areas, 
very few people have the possibility 
to stand up against the landlord*. It 
should also include those people 
who are officers of factories, insti
tutions or employees of the establish
ments where women are employed 
and become the victim of rape. When 
the women are employed in offices 
and when they are raped or molested, 
it is impossible for them to take up 
this case.

Then the question of in camera 
torial is a complicated one. But our 
■tress on this is that the women 
should not be harassed and her iden
tity, if she wants to keep it secret 
and does not want to advertise, 
should be kept secret. All proceed
ings in the rape case will be held in

camera. But both the victim and the 
offender enjoy the facility. But in 
the present situation, the women 
alone should be given the protection. 
Our suggestion is that firstly the trial 
should be conducted in camera. If 
the victim is not averse to publicity, 
the proceedings may be published at 
the discretion of the victim.

Now, these cases are fought by the 
advocates Appointed by the Govern
ment and very often the qases of 
poor women are not fought properly. 
So, we want that the representatives 
of Women’s Organisation or some 
other social organisation and women 
journalist should be permitted to go 
to the courts to hear the case. More
over, in so far as the publication of 
the names is concerned, the name of 
the victim should not be published 
but the name of the accused should 
be published.

Another thing which we feel is 
this proposed Bill is very ambiguous 
as far as registration of such cases 
with the Police is concerned. Aa far 
as Criminal Procedure Code is con
cerned, they have not given sufficient 
attention in amending that clause. 
Section 157 should be amended in 
order to include a proviso that where 
information regarding offence of rape 
Is received, the case must be record
ed immediately by the Police. That 
is one of the biggest difficulties that 
we have been facing. For getting one 
case registered under F.LR. we have 
to hold 5 to. 5 demonstrations andt( 
protests. So, our suggestion is that 
this should be done compulsorily. In 
such cases the officer in charge of the 
Police Station must proceed to inves
tigate the offence. He should not 
depute any subordinate officer for 
investigation. If a rape 2s committed 
in a Police Station, then the case 
should be investigated by another 
Police Station Officer so that Justice 
may be given. A copy o f information 
must be forwarded forthw ith  to the 
nearest M agistrate and such Magis
trates shall be em pow ered to issue 
direction regarding investigations.
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Women organisations should have the 
right to lodge court proceedings 
against the accused in the rape cases. 
Women organisations should be per
mitted to support these cases and to 
lodge FIR.

MR. CHAIRMAN: Was your Asso
ciation given a chance to appear when 
another Committee was appointed on 
this law?

SHRIMATI MAN MOHINI SAH- 
GAL*: No.

SHRIMATI VIMLA FAROOQUI: We 
want that it should be made a law; 
it should not be a direction by the 
Home Mihistry. Women should not 
be taken to lock-ups; they should be 
taken sitraight to jails. Special pro
visions should be made to rehabilitate 
these women and the men should be 
fined. Many of them are forced to 
take to wrong ways of life. The peo-

tle who commit this crime should be 
unished.

SHRIMATI PRIMLA LOOMBA: 
More emphasis should be laid on the 
role of the women organisations and 
the necessity to lodge complaints. You 
are aware of the social pressures that 
work on women who are raped which 
compel them to remain silent. The 
family members refuse to give them 
assistance for openly lodging a com
plaint. Every advice is given them 
to keep quiet. If the locus-standi is 
not denied to women organisations, 

n?e find many other aspects of the 
crime which perhaps are not possible 
to be covered by the law will remain 
a kind of pressure which makes a 
woman to suffer continuously despite 
the law. This is a very important 
suggestion which probably all the 
women organisations have put for
ward.

MR. CHAIRMAN: Thank you very 
much. We now adjourn to meet in 
the after noon.

\rh e  Committee then adjourned 41 
13.45 hours and reassembled at 15.00 
hours) , . . , . *

IV. Shri Ram Jethmalfeni, M p

The witness was called and he took  
his seat.

MR. CHAIRMAN: Before we pro- 
;c)Be<k may J draw ytuor attention to 
Direction 58 of the Directions by the 
Speaker which reads as follows:

“58. Where witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it clear to 
the witnesses that their evidence 
shall be treated as public and is 
liable to be published, unless they 
specifically desire that all or any 
part of the evidence given by them 
is to be treated as confidential. It 
shall however, be explained to the 
witnesses that even though they 
might desire their evidence to be 
treated as confidential such evid
ence is liable to be made available 
to the Members of Parliament/’

Please give your views on the Draft 
Bill.

SHRI RAM JETHMALANI: Section 
228A is a new section which you seek 
to introduce. I concede there is some 
justification for stopping or reducing 
publicity of the names of the victims, 
but this section is a typical example 
of ttie thoughless mnd careless drafting. 
I presume that what you had in mind 
was newspaper publicity. But the 
expression used is “whoever prints or 
publishes” without any limitation. 
This is likely to have, in this wide 
form, an effect exactly the reverse of 
what was contemplated. For exam
ple, if a father takes his raped 
daughter to the police station, he is 
publishing the story of the rape and 
the name of the girl It leads to such 
absurd consequences if the section 
remains in this form. A  lawyer files 
a complaint of a rape on behalf of his 
client in a court. It contains the 
name of the girl who has been raped* 
He publishes it. He is liable to be 
punished. These sre the consequen
ces. Then the expression ‘informa
tion leading to identity* to my mind,
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is absolutely redundant. Suppose, a 
girl is raped in Mehrauli area and the 
police have been informed. If you 
put this story in the newspaper with
out mentioning the name, this may 
lead to some clue to the identity of! 
the girl To my mind, Section 228A 
is a wholly redundant section. It is 
counter-productive. Whatever object 
you have in mind can be achieved by 
leaving it to the Press Council to en
force some kind 0f guidelines as they 
have done in the case of communal 
disturbances. On the other hand, 
sometimes it is absolutely necessary 
to publish names. So the purpose 
can be achieved by guidelines to be 
enforced by the Press Council.

MR. CHAIRMAN: What is your
alternative suggestion?

SHRI RAM JETHMALANI: The
best thing is to leave out this section.

Sub-section (2) is equally bad. 
Under clause (a) of sub-section (2) 
you refer to some laws which are not 
in existence. So far as \2) (b) is 
concerned, they can be taken care of 
and they art taken care of by the 
power of the court to punish.

So far as Section 376(2) is concern
ed, I whole-heartedly support it. 
Section 376A is unexceptable. I 
support it. I also support Section 
376B. The remaining provisions are 
'good. Section 111 A is good.

Coming to Section 375, about the 
definition of rape, first of all, I want 
you to apply your mind to the excep
tion. This has existed in the Crimi
nal Procedure Code since Macaulay 
drafted it. There is no system of law 
except one which permits a marriage 
where the girl fa below the age of 16* 
If the law prohibits and, therefore, 
renders void a marriage where the 
girl Is 16, this exception can never 
operate. Unfortunately, it operates 
only in the case of Muslims because 
the Muslim Law even today permits 
marriages when the girl atta&s the 
age of puberty. And in one case the

Privy Council had held that the age 
of puberty is 9 years. It means no 
offence to anybody. I suggest that 
the remedy lies in raising the age of 
marriage even amongst Muslims and 
bring it in harmony with the rest of 
the legal systems. In any event, thia 
section is a dead letter. If you see 
the law reports, there has been only 
one case of this nature uptil now. If 
there is a sexual intercourse with 
one’s own wife, it is most unlikely 
that the District Magistrate is going 
to try it or try to find out the facta.
I believe even Muslim women would 
like a provision for raising age of 
marriage to be incorporated in their 
marriage laws.

Coming to Section 375 I have a 
serious objection to the clause 
‘secondly* where to Macaulay’s origi
nal words you have added the words 
‘free and voluntary*. Strictly speak
ing, to use the epithet ‘free and V  
voluntary* is by itself a repetition. * 
It adds nothing to the concept at all 
Moreover, those cases in which you 
think that consent is given yet it is 
not free, are expressly dealt with by 
the other clauses which follow.

About clause ‘thirdly’ if you have 
already selected cases in which con
sent given under coercion is not real
ly a consent, then there is no point in 
putting free and voluntary. So it is 
redundant. Do you have in your 
mind any hypothetical case in which , 
consent will not be free and yet it ;V 
would not be covered by any of the 
clauses that you have made provision 
for. I have been thinking a n d  think
ing but I am unable t0 conceive of a 
single case which can be outside the 
specific clauses which you have put 
in here and yet the consent is not 
free and .voluntary. Therefore, this 
creates confusion. You have put fti 
clause ‘fifthly'. The draftsman has 
obviously forgotten that there is in 
the Penal Code Section 90 which deals 
with this. The impression which you 
are creating is that if you have taken 
one of these sections from the Penal 
Code and put in here, that means the
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rest of the sections will not apply 
here. So it will create a lot of com
plications. So, section 90 already 
takes care of it; it takes care of fear 
of death or of hurt or of any injury 
as well as misconception of fact. 
Therefore, everything is taken care 
of. There is no case whatsoever for 
improving upon Macaulay’s English. 
It is good English and there is no 
reason at all to interfere with it.

I have got a very serious objection 
to the sixth clause. To my mind, it 
is absurd. It reads:

“With her consent, when, at the 
time of giving such consent, by 
reason of unsoundness of mind or 
intoxication or the administration 
by feta ot any stupefying or un
wholesome substance, she is unable

( to understand the nature and con
sequences of that to which she 
gives consent, or is unable to offer 
effective resistance.”

This will open up the floodgate of 
false accusations. For instance, the 
administration of the stupefying sub
stance can be either forced or by 
fraud. Suppose there are two adults, 
a man and a woman, in love with 
each other, and they are having 
sexual relations. Suppose the man 
offers drinks and she drinks a couple 

k of drinks too many and after that 
they have oexual intercourse. It will 
amount to rape, though that was not 
the intention which you had in mind. 
Suppose in a party a man offers a 
lady a glass of beer or gin and they 
had sexual relations latter if the lady 
says that the drink had lowered her 
resistance power, it will become a 
rape. This kind of thing was not 
contemplated even by wonufti’s orga
nisations which suggested the tinker
ing of the law, in the first instance. 
Suppose two persons sit together and 
voluntarily drink by mutual consent. 
If the girl gets intoxicated, then it is 
a serious offence to have sexual inter

course with her. In fact, some peo
ple get intoxicated so that they would 
be able to have sexual intercourse. 
To my mind, this kind of section is 
taking things too far.

MR. CHAIRMAN: Do you mean to 
say that the situation of the lady 
should be exploited by the person?

SHRI RAM JETHMALANI; If a 
man forcibly gives an intoxicating 
drink with this intention, he may as 
well use force to have sexual rela
tions rather than resorting to a drink. 
Suppose a man goes to a woman’s 
house. He is offered drink. For- the 
sake of civility he offers her also a 
cup and she gets intoxicated. Here 
who has administered it? These are 
•very complicated subtle questions of 
fact and you cannot expect the courts 
to resolve such problems. Therefore, 
it is not at all necessary to make 
these additions.

Then, take the term “unable to 
offer effective resistance”. A woman 
can say that her resistance power has 
been lowered by eating a plate of
chickea

Coming to section 376, so far as sub
jection (2) is concerned, I have no 
objection. Certain kinds of rape must 
be punished with greater severity. 
My objection is to section 376(1), 
where you prescribe a minimum 
punishment of 7 years. This ie atro
cious and this proceeds from a false 
assumption, which has no basis either 
in psychology, criminology or in the 
administration of criminal justice, 
that merely by raising the punish
ment prescribed, you eliminate the 
offence. If that were so, all offences 
should be punishable with death* 
Further, murder is punishable with 
death; yet you hear of more and more 
murders being committed.

Then, take the provision, which 
says “with or without her consent.
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wfteil stye is under sixteen years of 
age*. Take the case of a young boy 
and a young girl who are almost 
engaged to be married; after two or 
three months they are going to get 
married, even though she has not 
reached the age of 10. In the rural 
areas boys and girls mature early. 
Suppose in an atmosphere of loneli
ness, where there is no other recrea
tion, suddenly on the impulse the boy 
has sex with the girl, who happens to 
be below 10. You are prescribing a 
monstrous punishment of 7 years, 
contrary to all notions of criminal 
jurisprudence that I know of.

The best thing would be to combine 
sections 370(1) and (2) and the maxi
mum punishment in both cases should 
be the imprisonment originally pres
cribed. So far as the minimum pun
ishment is concerned, judiciary will 
take care of it.

I have already supported sub
clauses (a) and (b) of section 370(2). 
In these two cases what converts it 
into an offence is the misuse of the 
dominant position in which the accus
ed is placed. So far as sub-clause 
(d) is concerned, there is no such 
dominant position.

Suppose I am connected with the 
management of some hospital, which 
probably I have never visited even 
once in my life and whose director 
always used to come to my office to 
transact business, still I will come 
under (d), which says “being concern
ed with the management” . Suppose 
such a lady is a patient in such a 
hospital and in some other capacity 
I meet her and have sexual relations, 
it will fall under Section 370(2) (d). 
I would say that this is very careless 
drafting. If there is misuse of the 
position by the accused then you can 
punish Mm. Here you are making it 
very wide. You must conflhe it to 
in-door patients of the hospital, 
where there can be an element of 
misuse. A person accused must not

be merely concerned with the manage
ment; he must be on the medical staff 
dealing with the patients. Perhaps 
such persons have some opportunity 
to misuse their position. Let me tell 
you a fact of history and a fact of 
life that some of the most delicate 
romances and some of the most 
successful marriages have originated 
in the hospitals particularly in mental 
homes where a doctor has nursed 
back a woman to full mental vigour 
and health. The woman out of sheer 
gratitude to the doctor had married 
him and before she has actually 
married him, an act of sex would be 
punishable. I am talking of Section 
370C. So far as Section 370B is con
cerned, I have supported it. Now I 
am referring to Section 370C. This 
ought to go, but if it is to be retained, 
then it must be severely restricted to 
medical staff and it must be restricted 
to in-door patients in the hospital and 
there must be misuse of the connec
tion of the doctor with the patient 
and then alone it should become an 
offence.

These are the various suggestions 
I have to make and like an honest 
witness, I am waiting for any cross* 
examination.

SHRIMATI GEETA MUKHERJEE: 
About Section 375, you said that in 
your opihion it is open to very many 
interpretations. Then you asked: *Can 
you imagine any circumstances which 
are there outside those listed?’ 1  
would like to know from you one 
thing. Though it is not within the 
listed one, yet if such a thing happens, 
I want to know Whether that would 
be covered by this 'free and volun
tary* consent.

SHRI RAM JETHMALANI: It is
impossible to conceive of a hypothe
tical case which is outside the specific 
categories and yet the consent is not 
free and voluntary.
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SHRIMATI GEETA MUKHERJEE: 

I am coming to that. I am asking 
another hypothetical question. The 
point I am asking about is not listed, 
but may be covered by free and volun
tary consent. Suppose there is some 
superior officer in authority. There 
is some male subordinate and though 
that superior officer in authority forces 
this man subordinate to hiip to sur
render his wife, that cannot be free 
and voluntary consent of that wife. 
But that case is not listed here.

SHRI RAM JETHMALANI: It is
not listed because if the woman sur
renders to sexual intercourse because 
she thinks that the boss has threaten
ed to harm her husband, it is fear of 
injury within the meaning of Section 
90. On the other hand, take a woman 
who wants to advance the prospects 
of her husband and goes freely for 
intercourse with the husband’s boss. 
Then you don't wish to make it rape.

SHRIMATI GEETA MUKHERJEE: 
About this stupefying substance, in 
reality stupefying substance is given 
in order to rape a girL It does hap
pen, not that it does not happen. Is 
it not? So, in this case giving stupe
fying substance alone will not make 
the case.

SHRI RAM JETHMALANI: It is
given without the woman's know
ledge ahd consent. Then any consent 
to sexual intercourse is also not ffree 
consent. It is a case where the woman 
is deceived first.

SHRIMATI GEETA MUKHERJEE: 
How is it covered under ‘free and 
voluntary'?

SHRI RAM JETHMALANI: Be
cause sexual intercourse is without 
her conaeht. You do not have to use 

s jthe words ‘free and voluntary' at all. 
If a person administers the stupefying

drug to a woman and renders her 
unconsious, then he has sexual inter
course, then he causes injury. So, 
consent is never free under this 
circumstance. You do not have to 
have this clause. Here he has caused 
injury to the mind and to the body.

SHRI AMARPROSAD CHAKRA
BORTY: Regafding Section 1UA.
you have said that in one way it is 
good.

SHRI RAM JETHMALANI: I will
tell yOu why I used that mild expres
sion. I am not objecting to this pro
vision. As you remember, the whole 
controversy really has arisen as a 
result of the acquittal of the con
stable in one case. Those constables 
were acquitted by the Supreme Court 
not because the law was defective, 
but because the Judges' understanding 
of the facts was defective. That un
fortunate ease is not a justification 
for amending the law at all Hie 
existing law is perfectly adequate to 
deal with that. In all those cases 
where a person is in a position to 
dominate, and particularly when a 
person is having the custody of a 
woman, unless she is extraordinary 
attractive or unless some unusual 
circumstances develop, it is a com- 
monsense presumption under Section 
114 at least that consent was 
obtained by some amount of fear or 
misuse of authority. But because 
that presumption tinder Section 114 
will be a natural and violent pre
sumption, under Section 11 IA you are 
converting it from *may presume* to 
'shall presume*. Therefore, I have no 
quarrel with it. But I still prefer it 
to be under Section 114. But I am 
not particular against it.

SHRI AMARPROSAD CHAKRA
BORTY: Section 4 of the Evidence
Act gives power to judiciary in which 
cases they will or shall presume. After 
medical examination It shall be known 
whether there is rape or not. Shall 
we put ‘shall* after medical eramina-
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tion? Court shall presume on the 
primary evidence.

SHRI HAM JETHMALANI: I sup
pose that the little fear that you have 
got can be sufficiently taken care of 
by Judicial discretion and reasonable
ness. At what stage the burden of 
proof is discharged by accused person 
is a matter of judicial decision so as 
to mitigate any hardship which may 
come from 111A.

SHRI ERA SEZHIYAN: In a
society like ours victim of rape also, 
needs certain amount of social pro
tection. In the Western countries pre
marital relation is not considered a 
deficient thing which is not the\case 
in our country.

SHRI RAM JETHMALANI: Two
things are possible. One is the change 
of social attitude and the other is to 
compensate in financial terms. The 
accused who has committed rape is 
liable to damages. Under Cr. P.C. 
power should be given in such cases 
to assess damages and decree the 
amount against the accused. But in 
many cases the accused may be in. 
pecunious and award of damages may 
be worthless. The State may take 
responsibility of compensating in such 
cases.

SHRI ERA SEZHIYAN: Under 376 
there has been objection to seven 
years, whereas you say ten years 
imprisonment in the case of custodial 
rape.

SHRI RAM JETHMALANI: If you 
analyse the attitude of courts, in the 
case of rape seven years is given in 
very very abnormal situation. There
fore, this kind of provision should be 
made.

To my mind, seven years is too 
rough a sentence.

SHRI ERA SEZHIYAN: 376C: Out 
patients also stay for the whole day. 
Why should it not be anything done 
ia the hospital—*f they are raped in 
the hosjtital?

SHRI RAM JETHMALANI: Your
section is not confined to something 
done in the hospital We are not 
dealing with rape under 376. We are 
dealing with new offence other than 
rape. For that there is no justifica
tion. ,

SHRI S. W. DHABE: Can the
victim be given woman lawyer in this 
case?

SHRI RAM JETHMALANI: This
will be contrary to all notions of 
jurisprudence. I do agree with you 
that some time a petty fogging lawyer 
causes a miscarriage of justice by 
obscene cross examination. This can 
be very easily controlled by an effec
tive and competent judge. But some
times our judges are unable to control 
lawyers.

SHRI S. W. DHABE: Section 375:
I find under Section 375 all these pro
visions are of a clarifying nature. 
The word Intoxication’ or unsound
ness of mind was already covered in 
it.

SHRI RAM JETHMALANI: I do
not think it is there in the old sec
tion. '

SHRI S. W. DHABE: I am refer
ring to Section 90 of the IPC. This 
concept of intoxication or unsound
ness of mind and about giving con
sent is already covered by it. So, 
it is not a new concept.

SHRI RAM JETHMALANI: But
the clause has now been widened. My 
objection is to everything that is out
side Section 90.

MR. CHAIRMAN: Thank you

(The witness then withdrew)

V—Shri C. R. Irani, Chairman, Press 
Freedom, Sub-Committee.

The Indian and Eastern Newspaper 
Society, New Delhi*

(The witness was called in and he 
took his seat).
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MR. CHAIRMAN: Before we pro* 

ceed, may I draw your attention to 
Direction 58 of the Directions by the 
Speaker which reads as follows:

“5a Where witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it dear 
to the witnesses that their evidence 
shall be treated as public and ia 
liable to he published, unless they 
specifically desire that all or any 
part of the evidence given by them 
is to be treated as confidential. It 
shall however, be explained to the 
witnesses that even though they 
might desire their evidence to be 
treated as confidential such evidence 
is liable to be made available to 
tthe Members of Pariament.”

I welcome you to the Committee

SHRI C. R. IRANI: Sir, I am grate
ful to you for having provided this 
opportunity to me. I wanted to add 
a few observations and to stress some 
of the points that we have made in 
our memorandum because we believe 
that this is a matter of great import
ance to the press and the media in .the 
country.

First of all, may I say that the 
society endorses completely the objec
tives that are sought to be achieved 
in the Bill. There is no doubt that 
the offences of rape and similar 
offences against women are causing a 
great deal of concern and the press 
shares this concern. We would be a 
party to supporting any effort that is 
made to curb this eviL The tragedy 
is that in our view the provisions of 
the Bill, as it is, would have very 
much the contrary effect.

In the first place, we would like to 
say that in our opinion most of the 
offences of rape against women in this 
country tend to be on the part of 
offenders who are in a socially advan
tageous position. What T mean to say 
is that the offences tend to be inter
caste offences, higher caste men ex

ploiting women of lower caste, and 
they alao tend to be landlord-tenant 
offences, poor women in the tenant 
class being intimidated by the rich 
landlords. If this so, then may I say 
that in our view, the provisions of the 
Bill tend to protect the offender as 
well as the victim. This is going too 
far and it seems to be misconceived. 
Wherever there is a blanket ban 
against any reporting, it is miscon
ceived.

In the villages, it is a fact that the 
law enforcement agencies, the police 
in particular are often guilty of the 
offences themselves. This is not some, 
thing that I would wish to deny. This 
is true. If the victim or anyone on 
behalf of the victim goes to the police 
station and wants an offence to be 
recorded in the diary, the offender is 
very often in a position to refuse to 
register it. In other words, the accus
ed is a judge in his own cause. In 
such cases, only the press is in a posi
tion to help bring the offender to book 
by exposure of the action of the 
police in refusing to register the case. 
The curbs sought to be placed on the 
press under the provisions of this 
Bill in a mistaken effort to protect 
the victim are, therefore, likely to 
prove counter-productive. Bringing 
offenders to book is vital to the stra
tegy of discouraging offences. This 
applies to all offences. The IPC says 
that the murder must be punished, 
rape must be punished. And it does 
so for the good reason that apart from 
the morality of it, this discourages 
other offenders. The law does not 
say Canute-like that there ^hall be 
no murder, there shall be no rape. I 
make this point because the effort to 
supress information of rape cases by 
prohibiting their publication is not 
going to help deter offenders; indeed 
quite the contrary. Therefore, there 
are two important things to be done.

Firstly, the offence is brought home 
and the offender is booked speedily 
and effectively and, secondly, a cli
mate is created whereby these offen
ces are discouraged, if anything. That
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function can only be performed by 
an enlightened public opinion. In this 
respect, the newspapers in this coun
try have played a very healthy role.
I am not here to defend every news
paper on every issue. By and large, 
the climate of repulsion has already 
been created in the country against 
these kihd of offences against women, 
to a large extent by exposure and 
then by campaign carried out by the 
press. If this is so, the inhibitions 
that are now sought to be placed upon 
the press by saying that the public 
and, therefore, the press shall be ex
cluded, in a mistaken effort to protect 
the identity of the victim, will be. 
counter-productive to the object of 
the Bill. In this country, justice 
regrettably is often delayed. I would 
be very lothe to support any provi
sion under which an offender is allow
ed to almost get away with the offence 
simply because of delayf The press 
in this situation does perform a very 
useful role.

MR. CHAIRMAN: What is your
view about non-disclosure of the 
names of the victims?

SHRI C. R. IRANI: The present
position is that the court trying the 
offence has discretion to say that the 
trial will be held in camera. The 
principle of jurisprudence that we are 
dealing with here is that the trial 
must be a public trial. I am not 
advancing any argument to support 
that basic principle. I accept that as 
a statement of fact. But the question 
arises, whether that principle should 
be maintained on balance or whether 
it should be overturned. I would 
like to say that on balance the dis
cretion that Is given to the court now 
to decide in what circumstances the 
trial should be held in camera is a 
good and desirable discretion and it 
should not be overturned. My main 
reason for expressing this view is 
that the offenders very often are 
socially and economically in a very 
much stronger position than the 
victim. If m public trial is held, it 
acts aa the best disincentive for such 
people to commit such offences.

MR, CHAIRMAN: One view taken
by the ladies and by women's institu
tions is that even the discretion given 
to the court under the existing Act 
is not properly utilised and, there
fore, protection, as intended under 
the present provision, has not been 
extended to victims. They, therefore, 
feel that stringent provisions will 
have to be made with a view to give 
protection to the ladies. What have 
you got to say?

SHRI C. R. IRANI: My submis
sion through you to the ladies of this 
country is this that by turning down 
well-established principle, more harm 
will be caused than good. The pro
tection will similarly be extended to 
the offender. Surely, they are not a 
party to that consequence. They do 
not want that the offender’s identity 
and his crime to be kept secret until 
the judgment is given. Keeping both 
the names of the offender and the 
victim secret would not help create 
the climate of revulsion that is neces
sary if future crimes are not to take 
place. It would be possible to im
prove the Bill perhaps iji this matter. 
At the moment, as the Bill stands, the 
offender as well as the victim are 
similarly protected. But one can, by 
superior draftsmanship see that the 
offender’s name is disclosed and the 
victim's name is suppressed. That 
would be possible. But, on balance,
I would say that nothing much will 
be achieved. I do not believe that 
this will in any sense wield an effec
tive protection to women. The case 
is such that it is not something that 
you can wish away. Something terri
ble has happened. It is better to face 
it and see that future repetitions do 
not take place rather than be self- 
complacent. We have not in any 
sense protected the woman.

The Statement of Objects and 
Reasons says that it is intended to 
stiffen the penalties for the offences 
of rape. But unfortunately, the draft- f 
ing of the Bill does not support this ' 
view. At the present moment, the 
offence is punishable by imprisonment
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for life or, in the alternative, imprison
ment of either description which may 
extend to ten years, apart from fine. 
The amendment seems to change the 
emphasis. It seems to suggest that 
there shall always be a sentence of 
seven years, but the sentence may be 
extended for life. I think the em
phasis is wrong. If it is intended 
that the sentence should not be less 
than seven years except for reasons 
to be recorded in writing, then this 
should be made quite clear by appro
priate amendment of the Indian Penal 
Code.

MR CHAIRMAN: . So, a clarifica
tion is to be given on that.

SHRI C. R. IRANI: Yes.

Apart from the offence of rape and 
offence against women, this Bill also 
deals with cases of espionage and 
trials of offences which have nothing 

do with offences against women. 
Vor that also, the trial shall be in 
camera. Ihave very strong objection. 
It amounts to overturning the Evi
dence Act and the Cr. P.C. It is a 
fundamental belief of the Society that 
I represent and of the press in this 
country that it is better in cases of 
doubt for that offence to be pitilessly 
exposed rather than cover things up 
and put our heads in the sand like an 
ostrich. I am not pleading that the 
discretion left to the courts to decide 
in which cases the trial should be 
held in camera should be put an end 

•tfo. In fact, I am pleading that the 
Jliisting discretion for the courts to 

try any case in camera is a good and 
desirable one and should be retained.
I see no reason at all why the existing 
provision should be overturned and 
the courts directed to try these cases 
in camera. My submission is that 
there is no evidence available to 
justify such lack of confidence in our 
judges.

jflR. CHAIRMAN: The point is
very clear. If the trial takes place in 
caib$ra, there would be more facili
ties for the victim to disclose all the 
activities of the accused and also the

private parts of the lady. That has 
been felt necessary to some witnesses 
to make .the case more effective.

SHRI C. R  IRANI: My submission 
is that, according to the presept law, 
the courts have the discretion to 
order a trial in camera: Till now,
there is no evidence to prove that 
this discretion has not been effectively 
used. The advantage of leaving that 
discretion undisturbed is to make 
pure that the jpffender is pitilessly 
and mercilessly exposed and a gene
ral climate of revulsion is created 
against that individual, by keeping 
him in the full glare of publicity.

Besides, I do not see any reason 
why espionage cases which are quite 
unconnected with offences against 
women are included in this Bill. This 
Clause seems to have been unneces
sarily expanded slipped into an omni
bus provision.

MR CHAIRMAN: There is no
question of unconnected cases to be 
tried in camera.

SHRI ERA SEZHIYAN: The in
tention of Section 228A of the Indian 
Penal Code (Page X of the Draft Bill) 
in that the identity of the name of the 
victim should not be disclosed. After 
the trial is over, everything is done. 
Still she has to live in society. I 
want to know whether it is possible 
to give some protection. At the same 
time, taking into account your view
point that full publicity should be 
made, can you suggest something by 
which this may be made possible?

SHRI C. R  IRANI: I deeply
appreciate this. May I say with res
pect that I share that concern expres
sed by you? Talking of the limited 
safeguard perhaps, some procedure 
can be devised under which a trial 
judge may settle this question of dis
closure of the victim’s name first be
fore Settling the other questions like 
the preliminary hearings etc.

SHRI ERA SEZHIYAN: Why not
give the option to the victim herself
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as to whether her identity should or 
should not be disclosed? That should 
be accepted by the court. The dis
cretion can be given to the victim. 
Do you feel that there should be some 
provision like that?

SHRI C. R. IRANI: I think the
Member is assuming, perhaps rightly, 
that we are dealing with the cases of 
rape resulting to the conviction of 
the accused on establishment of the 
offence. It is also true that in our 
society, the charge of rape may be 
brought unfairly for extraneous 
reasons for blackmail, for example. 

It would, therefore, be difficult to 
decide without knowing the circum
stances in all cases whether the name 
of the victim should be withheld. I 
am therefore, opposed to a blanket 
discretion to be forcibly exercised at 
the option of the alleged victim in 
all cases.

Therefore, my submission would be 
that the Member’s concern should be 
adequately met. In my judgment, his 
is a legitimate concern and we all 
share his concern and it would be 
met if that the trial court on preli
minary hearing can be asked to come 
to a finding whether in the particular 
case the name of the victim must be 
withheld.

SHRI V. KISHORE CHANDRA S. 
DEO: You said that the victim may
use this to malign the character or 
personality of a person and tell the 
court that she would not like her 
name to be publicised. That person 
will unnecessarily become convicted. 
Once it is proved that a rape is com
mitted on the lady, then that lady 
victim will not have the option to 
say that her name should not be 
publicised. As I understand my col
league correctly, he was referring to 
a victim who had been proved to be 
a victim of rape.

SHRI C. R. IRANI: I do not know. 
But, if the victim has been proved to 
be a victim of rape then we are as

suming that the trial is over. But, 
what happens to the proceedings in 
the trial?

SHRI ERA SEZHIYAN: In any
event, if the trial continues, the name 
of the victim should not be disclosed.

SHRI C. R. IRANI: It would be
no safeguard at all. His point con
firms that the victim’s name should 
not be bandied about at the begin
ning. It is from the trial stage where 
the danger will come.

SHRI V. KISHORE CHANDRA S. 
DEO: What I want to know from
you is thiq. You say that after the 
proceedings are over, the victim's 
name could be publicised. That can
not prevent a lady victim from filing 
a false case deliberately or wilfully 
with a view to maligning the per
sonality of that person.

SHRI ERA SEZHIYAN: In an irf
camera trial, such a blanket ban 
should not be imposed on the press 
not to publicise the name of the 
victim. There is already a provision 
under which the discretion is left to 
the court to decide. Can we give 
such a discretion to the victim 
whether she wants a trial to be con
ducted in camera or not?

SHRI C. R. IRANI: I am sharing
the legitimate concern of the Mem
ber. I am only suggesting some pro
vision be inserted whereby the victim, 
may have the right to urge upon th4 
Trial Magistrate at the preliminary 
stage, to hold proceedings in camera. 
The court may order that the trial 
be held in camera and it may also 
be asked to pass separate orders as 
to whether especially if the trial is 
not to be in camera, publication of 
the victim’s name is to be withheld.

SHRI S. W. DHABE: I find that
228A(2) has nothing to do with the 
offences of rape and other things. 
The m ly thing is that the powef is 
required to be taken like this:
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•Where, by any enactment for the 

time being in force, the printing or 
publication of,—

(a) the name, or any matter 
which may make known the 

identity, of any person against 
whom an offence specified in such 
enactment is alleged or found to 
have been committed/'

In fact it has nothing to do with rape 
or similar offences. Blanket power 
has been taken not to publish the 
name. Do you think that this pro
hibition clause completely deprives 
the freedom of the press?

In fact the new enactment can pro
hibit publication of the name of the 
victim for any. offence committed. I 
think this 228A ha* a widfe power.

SHRI C. R. IRANI: That is the
point we have made in our memo- 

k^randum. Therefore, that should not 
^be there. May I draw your attention 

to Clause 4, i.e., Section 327 of the 
Criminal Procedure Code? I say that 
the other amendments to the Cr. P.C. 
which follow in the Bill make the 
mistake of assuming that all trials 
*in camera9 relate to rape or other 
sexual offences. This is not so. For 
example, in clause 7 one of the two 
new entries to be inserted is under 
sub-clause (a)—“printing or publica
tion of a proceeding held in camera 
in contravention of any law”.

That is the point you are making.

SHRI S. W DHABE: You are in
favour of deletion of 228A(2).

SHRI C. R. IRANI: I have done
it in my memorandum,

SHRI AMARPROSAD CHAKRA
BORTY: Many suggestions have
been made whether the press can be 
regulated by giving some guidelines 
to the Press whether the name of the 
victim of rape should be published or 
not. Do you think that instead of 
flatting in the provision here which 
can be capable of different interpre
tation to obviate that you agree that

some guidelines should be given to 
the Press Council in this regard? FIR 
is made public the complaint is made 
public. You know this. To obviate 
this difficulty do you agree or not 
whether some guidelines may be given 
to the Press Council to regulate the 
press so that the name of the victim 
should not be published. You are 
aware of the Orissa case. You may 
remember that in that case the press 
gave a good service by publishing it 
in the papers which made the police 
at least to take cognisance of it. After
wards many suggestions have come. 
There are some which do some mis
chief. That is why I am asking you 
whether the press can be regulated 
by giving some guidelines by the 
Press Council?

SHRI C. R. IRANI: I am grateful
to the hon. Member’s comments that 
the press had played their part in the 
Orisea case. I ajn one with you on 
that. I am a member of the Press 
Council. I have aome direct know
ledge naturally the Press Council 
has been very much agitated or 
concerned about many of the cases 
where the newspaper dealt with a 
matter in a way which is not expect
ed of some one who claims that this 
doing a public service. The difficulty 
will be in framing any kind of guide,
lines. On balance I do not think that

' the Press Council can issue worth
while guidelines which will be 
couched in such gttieral terms. I 
may be excused Mr. Chairman, if I 
«m somewhat allergic to this type of 
official formulations, because,, in this 
country somehow, official formula
tions have had nothing but the most 
adverse results. All this hs a conti
nuous process and compared to the 
position 3 years ago nowadays the 
position is very much different. There 
is a perceptible acceptance by the 
Press of its duty in general. I do feel 
that to frame guideline would be a 
remedy much worse than the disease.

MR. CHAIRMAN; What about code 
of conduct by the Council?
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SHRl C. R. IRANI: A responsible 

newspaper has its own standards; its 
own code of conduct. Press Council 
has issued appeals depending upon 
the facts and circumstances of the 
case. It should not glorify criminal 
activities. But no formal guidelines 
are there.

MR. CHAIRMAN: FIR does not
give right to prohibit publication. It 
is at investigating officer’s discretion. 
During the period of investigation I 
don’t think that the magistrate has 
got a right to prohibit, What would 
be the reaction if publication is 
given? Many women’s organisations 
desire that there should be prohibi
tion of name of the victim. In trial 
the discretion of the court is there. 
Regarding the prohibition of disclo
sure of the name and the identity of 
the person what is your view?

SHRI C. R. IRANI: During investi
gation process there is no widespread 
disclosure of the name of the person. 
Offence is not established. Only the 
investigation is going on. Any news
paper may be hauled up for defama
tion by the alleged victim or the 
offender. So the question is only 
theoretical except where some rag cf 
a newspaper with some ulterior motive 
chooser to publish something or the 
other. There was a fact-finding com
mittee on Newspaper Economics and 
when they went round they saw bow 
several hundred such newspapers 
existed with no registered office any
where, nothing on record showed that 
they existed. Such is the reality of 
the situation. The qustion of award
ing them the penalty itself will not 
arise; there will be no such oppor
tunity; it does not happen. And unles3 
the matter comes up before the court, 
it is dangerous for anybody to pub
lish any name.

MR. CHAIRMAN; You are giving 
protection to the Press also.

SHRI C. R. IRANI: Some of them 
cannot clwim that they are newspapers

at all. Unfortunately some of them 
have had official encouragement. I 
am sorry to make such a statement 
and I say it with a full sense of res
ponsibility.

MR. CHAIRMAN*. Thank you very 
much.

(The witness then withdrew)

VI—Shrimati Shyamala Pappu, Senior 
Advocate, Supreme Court.

(The witness was called in and she 
look her neat),

MR. CHAIRMAN; Before we pro
ceed, may I draw your attention to 
Direction 58 of the Directions by the 
Speaker which reads as follows;

"58v Where witnesses appear be
fore a Committee to give evidence,y 
the Chairman shall make it clear to* 
the witnesses that their evidence 
shall be treated as public and is 
liable to be publish unless they 
specifically desire that all or any 
part of the evidence given by them 
is to be treated as confidential. It 
shall however be explained to the 
witnesses that even though they 
might desire their evidence to be 
treated as confidential such evi
dence is liable to be made available 
to the Members of Parliament.”

SHRIMATI SHYAMALA PAPPU:* 
I know it. I signed something ta that 
effect. I would like to submit 
statement in writing.

MR. CHAIRMAN: You can pass it 
on to the office.

SHRIMATI SHYAMALA PAPPU:
I thank the committee for this oppor
tunity given to me to express my 
view. I will go clause by clause. 
228A definition is very wide. Adivasis 
are being raped. If it is not brought 
to light, the whole matter will re
main In dark, in secrecy. You know
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about Mathura caae. Women’s orga
nisations and public organisations 
highlight atrocities committed. This 
could be called tato question and 
they can often be, accused of giving 
out information which may make 
known the identify of the victim 
whenever it Serves the purpose of 
those in power or in authority.

So this particular clause which 
states thaj whoever prints or pub
lishes any matter which may make 
known the identity of the rape vic
tim may not be in the interest of the 
victim and therefore the name may 
not be published. In Indian society 
the victim may be ostracised. There
fore, my suggestion is that in any 
event this particular thing may be 
deleted.

The Bill stipulates that all the Rape 
trials or trials of allied offence should 
b e conducted in camera and if any-

4  one publishes such proceedings held 
in camera he shall be liable to a 
minimum punishment of one month 
imprisonment extendable upto two 
years and with fine. While the object 
of holding in camera trial is laudable 
in 90 far as it seeks to protect the 
victim from having to give evidence 
in the presence of all sorts of anti
social elements, absolute secrecy is 
also undesirable as it can result in no 
check being maintained on the pro
ceedings of the case by women’s 
organisations and members of the 
press who should be allowed to print 

jilf a trial is not being conducted in a 
fair and Just manner. It is thug pro
posed that while the trials should be 
held in camera, representatives of 
women’s organisation and the press 
should be allowed into the court 
room to keep a healthy check and 
provide moral support to the victim.

The Bill widens the definition of 
rape by stipulating that if a man has 
intercourse wijh a woman without 
her free and voluntary consent he 
cSnmits rape. As illustrated by the 
Mathura case, this change had become

necessary in view of the fact that in 
several cases of rape passive submis
sion has been mistakenly taken to 
mean consent ahd if the woman had 
not actively resisted like shouting 
and/or screaming she was supposed 
to have agreed to have sexual inter
course with the man, however much 
a stranger he might be. So, according 
to the existing law, consent is also 
vitiated if it has been obtained by 
putting the victim in fear of death 
and hurt. Only the Bill has extended 
Jhis clause to include by putting the 
victim in fear of any injury or by 
criminal intimidation as defined in 
Section 503 of IPC.

The Bill has also introduced An 
explanation to Section 375 which 
states that if a woman is judicially 
separated from her husband she shall 
not be considered as his wife for the 
purpose of the section that is, if such 
a man has sexual intercourse with his 
wife it shall be considered rape. The 
Law Commission had suggested that 
even if the couple are living sepa
rately and the man has sexual inter
course with his wife, against her will, 
it will not constitute" rape. Some 
women’si organisation feel that it still 
lack? the recognition of a fundamen
tal right of a woman to exist as an 
individual, and it is neceseary that 
amendment should be made where a 
wife separated or not should have the 
right to prosecute her husband if 
sexual intercourse is had by him 
without her consent. I personally think 
such an extreme step b  not neces
sary for it may lead to the easy dis
ruption of a home.

Nowt Section 376(2) deals with rape 
by a policeman in any police station, 
or in the local area to which he is 
appointed. It is suggested that a 
Policeman anywhere whether on duty 
or not, committing the offence should 
be held guilty of an aggravated form 
of rape by virtue of his position. 
Policeman is expected to be the cus
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todian of everybody’s right. But if 
he commits rape, he should be treated 
severely.

MR. CHAIRMAN: Here is a case 
where * Police Officer is posted io a 
particular locality to exercise his 
power. If be misuses his power 
he is liable to be prosecuted. 
But some time he has a chance to go 
to his friend and perhaps he may not 
get his other dress to change the 
khaki dress and therefore simply he 
appears in that locality as policeman. 
Then if any lady under misconception 
or misunderstanding may, out of fear, 
submit herself to him. Is it the mis
take of the Police Officer to have such 
submission to him? Perhaps an impru. 
dent lady might hot have understood 
the actual fact.

SHRIMATI SHY AM ALA PAPPU: 
Whether it is to be treated as aggra
vated or not the Police Officer who 
is the custodian of the citizens should 
not commit such an offence. If he 
commits such an offence, it should be 
treated as aggravated one.

Now, Rape by a public servant, who 
takes advantage of his official posi
tion and commits rape on a woman in 
his custody as such public servant or 
in the custody of a public servant 
subordinate to him. It is suggested 
that if a public servant commits rape 
on a woman in his custody, it should 
naturally be presumed that the wo
man fell a victim to his authority. 
The words “takes advantage of his 
official position” and “as such public 
servant” should therefore be deleted. 
Rape by a manager or a superinten
dent of a jail, remand home or other 
place of custody or of a women and 
childrens’ institution, on any inmate 
of the institution in this clause too 
the words “takes advantage of his 
official position” should be deleted 
since such an individual, when he 
commits rape on an inmate obviously 
takes advantage of his official posi
tion. Rape by the management of 
staff of a hospital, of a patient in the 
hospital—it is suggested that others 
e.g. nurses working in the hospital

are often sexually exploited and 'the 
clause should therefore be extended to 
workers in the hospital also. I do not 
have any suggestions regarding rape 
on a woman knowing her to be preg
nant. Gang rape has been defined as 
rape by three or more persons on a 
woman. It is suggested that the basi 
requirement of three is illogical and 
rape by two or more men on a woman 
should constitute gang rape, I do not
know how three men have come in.
To my mind, it is illogical. To my 
mind, there is no rational behind it. 
Then the Bill while defining gang raps 
has omitted any reference to mass 
rape i.e. rape of two or more women. 
This class of rape should also be in
cluded. This should be treated as an 
aggravated form. Further, it is sug
gested that the Bill should include 
other aggravated species of rape i.e.
“rape by a man” of a woman in his
employment directly or indirectly, 
i.e. over whom he has economic or 
social dominance. This class of rapeV 
would include rape by landlords, vil-* 
lage officials, management personnel 
and contractors of labour.

While rape is punishable with a 
minimum of 7 years imprisonment, in 
the Bill ‘custodial’ rape has been made 
punishable with a minimum of 10 
years. In discussions on this clause 
by various womens organisation, it 
was felt that this clause could be 
counter productive as it is likely to 
lead to more acquittals rather than 
convictions to avoid 'harsh punish
ment. On the other hand it is also 
that rape wag a very heinous crime! 
Since the Bill itself stipulates that the 
judge may for special reasons to be 
recorded reduce the students it 
would not have the above mentioned 
harmful effect.

The Bill makes an important 
amendment to Section 111 of the Evi
dence Act and provides that in cases 
of “custodial rape” as. defined in the 
Bill one sexual intercourse is proved 
and the question is whether it was 
without the consent of the woman 
alleged to have been raped wd she
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states in her evidence that she did 
not consent, the court shall presume 
that she did not consent. This clause 
has been the subject of heated argu
ments between different women’s 
organisations. There is one section of 
thought which desires that the clause 
should be extended to cover all rapists 
since it is difficult to prove the lack 
of consent beyond any reasonable 
doubt. On the other hand the other 
school of thought is that this clause 
may be misused to falsely implicate 
people induced by personal enemosity 
or political rivalry or for any other 
oblique reasons and one or two wrong 
convictions would seriously hamper 
the women’s cause. I think no harm 
will be caused if the first suggestion 
is accepted. The onus should be the 
same in regard to all kinds of rapes, 
because the offence is the same, be
cause it is more aggravated. I don’t 
see that the onus should be different 
and without her consent, it is pre

sumed that it should be so.

It is, however, suggested that the 
amendment to Section 111 of Evidence 
Act should be so defined as to include 
the categories of rape by men in poli
tical and social dominance and of 
mass rape. Important suggestions of 
the Law Commission are not included 
in the BilL

No woman should be arrested be* 
fore sunrise and after sunset. In the 
event such an arrest being necessary, 
reasons will have to be recorded by 
the offer conceited. No male police 
will touch a woman while arresting 
her except where absolutely neces
sary. No woman should be detained 
in any place, except a place of deten
tion exclusively meant for the women 
and wherever this is not feasible, she 
should be kept in an institution meant 
for the protection and care and wel
fare of women or children

The Law Commission was in favour 
of interrogation of women by women 

.police officers wherever possible. It 
f̂urther suggested that no woman 
should be questioned anywhere but

her dwelling place and wherever her 
statement has to be recorded by a 
male police officer either as FIR or in 
the course of investigation into an 
offence she should be accompanied by 
a relative or friend and also a repre
sentative of an organisation interested 
in the welfare of women and child
ren. It should be noted that the exis
tence of Section 160 Cr P.C. which 
stipulates that no women shall be 
questioned in any place except the 
place of her residence has made no 
difference to the number of police 
rapes actually committed in the police 
station e.g. the rape of Mathura, 
Rameeza Bi etc. What is therefore 
needed is a strict enforcement of tnc 
law. In this connection the Law Com
mission had recommended that public 
servants and police officers who did 
not comply with the procedural re
quirements aforesaid, or police offi
cers who failed to record a cognizable 
offence should be punished harshly. 
Otherwise the injustice perpetuated 
against women from the stage of 
lodging a complaint upto the trial 
and beyond will continue unabated.

The law Commission had recom 
mended that a detailed medical re 
port of the accused by registered 
Medical Practitioner as well as a de
tailed medical report of the victim, 
with her consent, should be made and 
sent without any delay to the inves
tigating Officer and from him to the 
Magistrate to avoid any tampering. 
The Law Commission had given 
guide-lines which must be noted in 
the report to make it comprehensive.

Past sexual history of the victim. 
The Law Commission . had suggested 
important amendments in this respect 
by way of insertion of Section 53A 
and Section 146(A) in the Evidence 
Act.

By these clauses the accused is pro
hibited from questioning the general 
moral character or the past sexual 
history of the victim with anyone 
other than the accused. The Bill doeu
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not incorporate these clauses. 1  ̂ is 
ironic that while the males past 
sexual history or general immoral 
character is hardly ever questioned 
all the cases of rape have centered 
around this notion. The defence coun
sel invariably tries to prove that the 
victim is of a loose moral character 
and if the victim has had any rela
tionship with any man and if she is 
not married it is presumed that she 
will consent to having intercourse 
with every Tom Dick and Harry.

Last the quesTIan of rehabilitation 
of victims of rape and allied offences 
is a serious one and Deeds to be con
sidered It is suggested that fine if 
levied should be given to the victim. 
It is a loss of reputation. Some sort 
of compensation should be thought of 
by thig Committee which should be 
paid to the victim concerned.

MR. CHAIRMAN: If the accused 
is not able to Pay for it, then what 
is the remedy?

SMT. SHYAMALA PAPPU: There
is no point in having a paper decree. 
The court will have *° see the finan
cial status of the man.

MR. CHAIRMAN: If the accused
is very poor where is the chance of 
recovering it?

SMT. SHYAMALA PAPPU: That is 
why an' imprisonment is there.

MR. CHAIRMAN: Ls there any
other alternative?

SMT. SHYAMALA PAPPU: It
should be the discretion of the coort 
to see that, even today fines are being 
imposed along with imprisonment, 
the money of the fine should So to 
the victim instead of going it to the 
State. Rigorous imprisonment should 
be there in any case.

These are my suggestion^ The 
victim sliould be given adequate legal 
aid both at the pre-trial and trial- 
staged. ^

MR. CHAIRMAN: Thank you.
(The witness then withdrew)

VIl

(a) D e lh i Administration Delhi

Spokesmen;
(1 ) Shri D. K. Dass, Home Secretary.

(2) Shri Lokeswara Prasad, Law
Secretary. *
(b) Government 0* Tamil Nadu 

Madras.

Spokesmen:
(1) Thiru K. Chokalingam, Home 

Secretary.
(2) Thiru S. Vadivelu, Law Sec

retary.

(The witnesses were called in and s 
they took their seats). y %

MR. CHAIRMAN: Before we pro
ceed, may i draw your attention to 
Direction 58 of the Direction  ̂ by the 
Speaker which reads as follows:

“58. Where witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it clear to 
the witnesses that their evidence 
shall be treated as public and is lia
ble to be published, unless they spe
cifically desire that all or any part 
of the evidence given by them is to 
be treated as confidential. It shall f  
however, explained to the witnesses 
that even though they might desire 
their evidence to be treated as con

fidential such evidence is liable to 
be made available to the Members 
of Parliament.’'

MR. CHAIRMAN. If you wart to 
make any introductory remarks, you 
may do so.

SHRi D. K. DAS: We h a v e con
v e y e d  in  writing the views of thcf  
Delhi A d m in istra tion . We have g en e 
ra lly  a g reed  with ail the proposa ls  in
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the amending Bill, except one which 
relate* t» th* discretion given to the 
relates to the discretion given to the 
presiding officer in the matter of 
awarding piAiishment under clause 
(f) of section 376(2) where 
the punishment is seven years. 
Here discretion has been given 
to the presiding officer to 
give a leaser punishment also in cer
tain circumstances, which would 
amount to nullification of the provision 
itself. One can go to the extent of 
giving no punishment or very nomi
nal punishment. So, we have sug
gested that even the minimum punish
ment should not be less than three 
years. We have not made any other 
suggestion Though discretionary 
power is given to the ^urt, this pro
vision is imperative. They have to 
give a reasoned judgment, laying 
down their reasons why they want to 
give a lesser punishment.

MR. CHAIRMAN: There is judicial 
scrutiny by the higher court.

SHRI D. K. DAS: We will give an 
alternative suggestion. Why not keep 
this minimum punishment of ~ three 
years to be a awarded by the presid
ing officer of the first court? If this 
is considered a very severe one, let 
the accused go to the higher court 
and let the discretionary poWer be 
given to th* higher court, in the case 
of appeal in the matter of question of 
punishment, to reduce it?

MR. CHAIRMAN: Suppose an
accused, whose trial under section 372 

1  begins, has three small dependent 
^children. Should we not give dis

cretion to the P resid ing  officer so that 
he can take into account those circums-* 
tances also? Otherwise, there is every 
likelihood of those children becoming 
destitute.

SHRI D. K. DAS: in the given
example, if I were the presiding offi
cer, I will not be inspired by those 
circumstances. If this sort of conside-, 
ration is given, then every accused 
would try to put the cKiffiren before 
Urn court than any argument. You 
can keep the discretion with the 
higher court. Th* trial judge, while

awarding the punishment of seven 
years, can recommend for considera
tion of the higher court a lesser 
punishment.

MR. CHAIRMAN: Then what is
the use of fixing a minimum punish
ment?

SHRl D. K. DAS; In thi8 Bill we 
should remember that we are engaged 
in serving a social purpose.

MR. CHAIRMAN: According to
you, the object would not be served 
by having this provision.

SHRI D. K. DAS: Apart from this 
point, we have not ourselves made 
any suggestion, if you ask anything 
elsfe, I will give my humble view. 
Thank you.

SHRIMATi GEETA MUKHERJEE: 
Mr. Das in* this punishment clause the 
minimum punishment suggested here 
is 7 years and then in your own dis- 
cretionery power you have already 
reduced it to 3 years, Thus there is 
a difference of 4 years, is it your 
experience that generally in these 
cases the possibility of higher punish
ment is lesser?

SHRI D. K. DAS: I won’t be thpt 
pessimistic, but you know the human 
behaviour. Very powerful accused 
persons will get away with minimum 
punishment. That is why we provid
ed a minimum of six months R.I. if 
the offence is proved. We havc ‘pro
vided that punishment in similar other 
cases also. Rigorous imprisonment 0f 
a minimum duration will be a better 
deterrent than* this blanket discretion. 
Fine cannot be a deterrent to many 
people and there have been many 
cases where with a lot of money they 
probably think that they can get 
away.

SHRi AMARPROSAD CHAKRA
BORTY: If a man is having a lot of 
money...

SHRj D. K. da S: Money can play 
a big role tven in the matter of de~
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fending oneself. Tf I have money 
probably I can engage the best of the 
lawyers. But without money even 
if I am innocent I might not have a 
say in the matter. Money power has 
relevance In our society, i leave it at 
that.

SHRI ERA SEZHIYAN: Thc Courts 
may give lesser punishment if this 
discretion is given. Actually, discre
tion i8 not a blanket one. There, they 
have to giv* adequate reasons for 
using that d^retion. And you are 
saying that this 7 year* period 
should be reduced to 3 years. If you 
think about the other one, that is, cus
todial rape...

SHRI D. K. DAS: Now that you
have pointed out, i personally sug
gest that this discretionary pawer 
should be curbed even in the other 
clauses,

SHRl ERA SEZHIYAN: I would
Iike to know whether your statement 
is being backed by your experience. , 
Have you got any statistics as to how 
many rape caffes in Delhi have been 
filed.

SHRI D. K. DAS; I cannot correctly 
tell you the total number. But per- 
cttotage-wise we made a review re
cently. it is as low as 13 per cent 
only in Delhi, I mean successful'con
victions. When T say ‘successful con
victions’ I mean including the police 
in the higher courts.

SHRI ERA SEZHIYAN. if you can 
give the figures to the Secretariat in 
a note, it will be better.

SHRI D. K. DAS: I will send it.

SHRi S- W. DHABE: Can you say 
what is the average period tff sentence 
given by the Magistrate?

SHRl D. K. DAS: I cannot say.
But in a recent review which is made* 
13 per cent was the Percentage of total 
successful convictions. As far as the 
sentenc? It concerned, I generally

remember that in no case the sen
tence hat been more than? 7 years. The 
minimum sentence was about 2 years.

SHRI S. W. DHABE; Your su§~ 
gestion is that discretion ghpuld not 
be left to the magistrate, and thre* 
year8 should be the minimum limit 
Therefore, your suggestion is that even 
if the magistrate has got the powers, 
it should not be less than 3 years' 
puniifament. Have you got any case 
to show that the minimum punish
ment given by the magistrate i8 less 
than three years?

SHRI D. K. DAS; in many cases 
we have found that it ig three years 
or less and in a very few cases the 
punishment is more than 3 or 4 years.

SHRI S. W. DHABE: What is the 
basis for your suggestion of minimum 
three years punishment? i thought 
it i5 because Of your experience of 
cases.

SHRI D. K. DAS: No basis.

MR. CHAIRMAN: in a recent re
view of judgments, he came to know 
that in many cases the sentence is two 
years. Therefore, he suggests that 
thc minimum punishment SKbuld be 
of three years. That is the basis.

SHRl AMARPROSAD CHAKRA- 
BORTY; How many rape casea you 
have got?

SHRI D. K. d A S : I wflT sutosit
the statistics tomorrow to your Secre* 
tariat. ’

MR. CHAIRMAN: Thank you very 
much.

SHRI K. CHOKKAUNGAM. We 
have already submitted * representa
tion In addition to that, the point 
which I would like to emphasise is-. *

MR. CHAIRMAN: Your represen
tation hag been received a«d it was 
suggested in the meeting of the Com
mittee that some memoranda#! 
should be submitted t0 the Secreta
riat.
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SHRl f .  CHOKKALINGAM.- Yes, 

we will Mbmit that.

MR. CHAIRMAN; Ia addition tp 
Mmt, if you want to give oral evi
dence, 1 have no objection, but I think 
{i is not necessary.

SHRI K. CHOKKALINGAM: 1
would like *o emphasise once again 
that the minimum punishment that iB 
given nowadays is 2 to 3 years. I 
would like to reiterate what the Delhi 
Home Secretary has said that the 
punishment should be a minimum of 
3 years. In * majority of cases there 
are a large number of acquittals. In 
the year 1980 only about 40 per cent 
of the c**5* ended in conviction and 
60 per cent ended in acquittal. In 
1979, about 27 per cent of the cases 

f ended in conviction and in the year 
197̂  only 50 per cent of the cases 
ended in conviction. The difficulty in 
these âses i® that the victim is 
won over ^ring the trial by several 
mew* the result that the prose
cution waViet dowto in the middle 
and most q the cases failed that way. 
In those Ases, where it is possible 
to eonvicy if the conviction is severe, 

can et an example.

MR. y CHAIRMAN: What is the
punijT&tent given in your State?

JPIRI K. CHOKKALINGAM: In 5 
cent, it is 5 years. In most of the 

cases it is two to three years.
MR. CHAIRMAN: If three years b 

already there, what is the fun in sug
gesting that the punishment should 
be for three years?

SHRI K  CHOKKALINGAM: In 
most of the cases it is two years.

SHRI p. VENKATASUBBAIAH: You 
said that in many of the cases the* 
victims are won over and prosecutor 

' jKrill not be able to establish the case 
i Are you contemplating any adminis
trative measures?

SU&l K. CHOKKALINGAM: The 
Law Commission has alraady recom
mended that Medical Certificate 
should be sent in time. If it is incor
porated by amending the relevant 
provision of Cr.P.C, that would help 
us a lot

SHRI P. VENKATASUBBAIAH: 
Have you got any specific proposals 
to «ay that the victims are not haras
sed and victims are not won over so 
that there should be Mr and speedy 
trial. If you have got any sugges
tions to make, please send those to 
the Secretariat

SHRI K. CHOKKALINGAM: We 
will do that.

SHRI ERA SEZHIYAN: You have 
mentioned about the involvement of 
women group? How can that he put 
in the statutory form?

SHRI K. CHOKKALINGAM; Once 
we file the FIR and the process is 
initiated, it takes some time to come 
up wfth the medical certificate. We 
can make it obligatory on the part of 
the court to remind them and wntch 
the progress. At present they just 
wait. Wherever possible, at least in 
big citics women associations can be 
associated.

SHRI ERA SEZHIYAN: Women
associations wanted the appointment 
of women defenders and they should 
be provided legal aid specially in 
these cases.

SHRI K. CHOKKALINGAM: We
agree to those suggestions.

SHRIMATI GEETA MUKHERJEE:
I want to draw your attention to the 
first five sentences of your Memoran
dum. -

SHRI S VADIVELU: New Section 
375 clause 6(3):

The Law Commission has suggested 
that consumption of unwholesome



substance should also be included 
within the scope of this clause.

Supposing a woman consumes a 
stupefying or unwholesome substance 
and is not in a position to give her 
consent, that circumstance should 
also be taken into account.

About custodial rape—376(2) Clause 
A, Clause B. It refers to “being a pub
lic servant takes advantage of his 
official position”.

376A: It relates to seduction. It 
refers to "being public servant takes 
undue advantage of his official posi
tion”.

MH CHAIRMAN: You leave all
this to the comiftittee.

S1I1U S. W. D*HABE: In your me
moir idum you have suggested to en

sure public confidence in th* police. 
Iiow can it be includede in the provi
sion of the law? How can judiciary 
be involved?

MR. CHAIRMAN: Have you 
any concrete example to quote?

SHRI K. CHOKKALJNGAM: We
do not have.

MR, CHAIRMAN. When the inves
tigating officer takes up the case for 
investigation, he is bound under the 
Cr.P.C. to submit a detailed diary to 
show the progress of the case. Other
wise, the magistrate will not grant 
police remand or judicial remand. 
Therefore, the judges are kept in
formed. That is already there.

Thank you.

The Committee then adjourned.
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