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T.OK SABHA SECBETaKEAT

Corrigenda

the record of Evidence (Vol. I) tendered before 
the Select Committee on the Taxation Laws 
(Amendment) B in , 1973.

Page 15, col. 2 , lin e  10, for "v ie s " ye ad "gives"
Page 2 1 , col. 1 . lin e  2o,

for "reected" read "rejected"
P a g e  23, col. 2 , lin e  3> from bottom,

for "hvae to nesure" read "have to ensure" 
Page *f7, col. 2 , lin e  26,

for "exenses" read "expanses"
Page £1 , col. 1, lin e  26, for "nan-" read "ana-"
Page 6 0 ,( i )  lin e  10, for "Yonoastrian”

read "Zonoastrian”
( i i )  lin e  2 1 , for "Shri S. S. Kottiase" 

read "Shri S, S. Kothax!"
Page 71, col. 1 , lin e  22

r "every" read "a  very"
. col. 2 . lin e  5 from bottom. 

for "cautions" read "cautious"
Page 77, col. 1 , lin e  17,

for " sious" read " soul s"
Page 89 , col. 2 lin e  1̂  from bottom, 

for  "foce " read "force"
Page 107, (i)  Qol. 2, lin e  7, for "not” read "note" 

( ii)  col. 2 , lin e  2 from bottom.
for "suesti jn" read "quest on"

Page 121 for lin es
• “I I I .  Federation of Associations o f Small

Industries of India, Calcutta.
Spokesrnen: a 

Page 123, col. 1, lin e  2 b ,
for "backward" read "background"

Page 133, col. 2 . la s t  lin e  •
t p " subAcp^read "subject”

, col. 2 lin e  2 k ,
for "taxed read "taxes”

Page 2o*f, col. 1, (1) lo r  lin e  7 from bottom.
read "Shri P.P. Khambafcta: My

( i i )  lin e  3 from bottom, 
for "Mr. Shairman" 
read "Mr. Qhainnan"

Page 2 10 , col. 1 , lin e  tV,
for ”B lectrively" read "E ffectively"

Page 2 1 6 , col. 2 , lin e  2 1 from bottom.
Xqt "new" "now"



Page 221, col. 1, lin e  13, 
omit "tio n s".

Page 238 , col. 2 , lin e  9 from bottom,
for "Administsation" read " Administration"

Page 239 , col. 2 , ( i) lin e  21 from bottom
£qt "Rs. 1+0,00" read ”RS. *40,000’'

( ii)  lin e  6 from bottom.
fo r  ’’papers” read "payers”

Page 21*2, col. 2 lin e  27
fp r^Rs.lakns” readVRs. two lakhs"

Page 2J+57 Co1* lin e  21, .£qj "about" read "labour"
Page 21*6. col. 1, for lin e s  2 o -2 l, read

"his w illingiess for being assessed on the 
basis of the alternative schemes” . 

Page 302, col. 2 , lin e  11 from bottom,
For ’’Shri Virenda" read "Shri Virendra”

Page 308, col. 2 , lin e  2 , £&? "p o it" read "point"
Page 315, col, 1, lin e  9 , for "non-dedoration”

read ’’non-declaration”
Page 33*+, col, 2 , lin e  18 from bottom,

for ’’Shri S.N. Banerjee" read "ohri S.M. Banerjee" 
Page 3 3r>, col. 2 , lin e  23 , for "th at" read "than"
Page 338, col. 1 , for la s t  lin e .

read "tax evasion and avoidance 
have you"

Page 358, col. 2 , lin e  5, for "pront" read "p rofit"
Page 382, col. 2 , lin e  8 , for "prosional"

read 1lpro visional”
Page 39^, col. 2, lin e  *+ from bottom, 

for "number" read ftmenber"
Page *+03, col. 2 , lin e  1 , for "Thai" read "There"
Page *t07, col. 1, ( i) lin e  1 , for "Rs. 2^ crores"

read "Rs. 1.2 3 crores"
( i i )  lin e  3 , for "g ie " read "give"

( i i i )  col. 2 , la s t  lin e ,
for "ready" "cessary"

Page *+0 9 , vi) lin e 1 , for "Commf", read "Commerce”
( ii) lin e  7 for "KoWiaLe” read ’’ Gokhale"

Page 1*61, col. 1, l in e 2 3 ,
for "demand to" read "done and"

Page *467, ool. 1 . lin e  11 from bottom, 
fo r "wou” read "you"

Page **6 8 , col. 2 , ( i )  lin e  18 from bottom,
for "ce llin g " read "ceilin g"

(ii) for line 22 from bottom
read "be considered invalid'’

Page *492, col. 2 , lin e  21, for "numerated’1
read "oiumerated"

: i i  :



Page 512, col. 2, ( i) lin e  2 , for "in ferior"
read "Interior" 

(ii)  line 8, for " recoverty" 
read "recovery" 

Page col. 1, line 17 'rom bottom,
X a i  " c R c V '  ..r e a d  

Page col. 2 , tine 8 . "a r e "  " ?fR3r'
Page 520, col. 2, lin e  iH.from bottom,

J £ r  r e a d
Page 538, col. *2 , lin e  11 from bottom, 

for "th e" real "th is "
Page ^ 1 7  col. 2 , ( i) lin e  18 from bottom,

J&l "th at" rend "the"
( i i )  la s t  lin e , _£ar " i t "

read "is"
Page 573, col. 2, after lin e  30,

Insert "the entire working of the fraud 1
Page 586, col. 1 . lin e  from bottoir,,

for "shoud" read "should"



WITNESSES EXAMINED

S. Name of the witness Date of Page
No. hearing

1 2 3 4

1 Indian Revenue Service (income-tax) Association, New D elhi. 11-^-1973

* 11-7-1974 *

Spokesmen :

1 . Shri P. S. Bhaskararn— President
а. Shri C. B. Rathi
3. Shri P ’ Srinivasan
4. Shri M. C. Joshi
5. Shri G. C. Agarwal
б. Shri S. G. Jaisinghani
7. Shri B. Gupta

2 National Christian Council of India, New Delhi . . . II-7-I973 23

Spokesmen :

1. Shri E. D. Devadasan—-Vice-President
2. Shri M. A. Z. Rolston— General Secretary

3 Associated Chambers of Commerce and Industry of India,
New Delhi ....................................................................12-7-1973 26

Spokesmen :

1. ShriM. H. Mody
2. Shri Mohinder Ptiri
3. Shri T. Pooran
4. Shri M. M. Malhotra

4 Indian Chamber of Commerce, Calcutta . . . .  19-9-1973 60

Spokesmen :

1. Shri B. M. Khaitan— President
2. Shri R. S . I,odha—Member
3. Shri S. S. Kothari— Member
4. Shri H. C. Dass— Member
5. Shri C. S. Pande— Secretary General
6. Shri M. Chaudhuri—«Sr. Asstt. Secretary.

5 Calcutta Zoraostrian Community's Religious and Charity
Funds, C a lc u t t a ...................................................I9-9-I973 76

Spokesmen :

1. Shri D. R. Bhesania— Senior Trustee
2. Shri J. M. Guzdar— Secretary
3. Shri P. M. Narielwala 
4- Shri C. R. Irani.

* See Volume II.



6 Bengal Chamber of Commerce & Industry, Calcutta . . \ 20-9*1973 • •

:

x, Shri R. N. Sen— Leader
2. Shri S. K. Ganguly
3. Shri K. P. Bhargava
4. Shri S. Bhattacharya
5. Slixi K. C. Khanni
6. Shri L. R. Puri
7. Shri M. Ghose

7 Institute of Socio-Economic Studies, Calcutta . , . 20-9-1973 94

Spokesman :

Sbri R. N, Likhotia, President.

8 Merchant!* Chamber of Commerce, Calcutta . . . 21-9*1973 eo$

Spokesmen :

1. Shri A . R. Kanoria— President
2. Shri B. P. Agarwala
3. Shri S. N. Dalmia
4. Shri D. M. Kothari
5. Shri Srikant Somani
6. Shri H. R. Bose, Adi. Secretary
7. Shri B. S. Kothari
8. Shri Amitav Kothari

9 Bharat Chamber of Commerce, Calcutta , . . . 22-9-1973

Spokesmen :

I. Shri K. L. Chowdhury— President
а. Shri R. N. Bangur
3. Shri S. B. Goenka
4. Shri K. L. Dey
5. Shri K. L. Dhandhania
б. Shri R. R.Bhiwaniwatla
7. Shri V. B. Chfturvcdi
8. Shri G. IX Salarpuria
9. Shri R. P. Pasari

io. Shri K. C. Mukherjee— Secretary
II. Shri B. K. Shroff

10 Irttitute of Cont and Works Accountants of India, Calcutta. . 22-9-1973
&

*10-7-1974 IJ*

Spokesmen :

1. Shri M. R. S. Iyengar— President
2. • Shri V. Katyanaraman Vice-President
3. Shri N. K. Bose
4 . Sbri A. K. Pirwas
5. Shri S. N. Ghose— Secretary.
6. Shri G. K. Abhyankar
7. Shri S. K. Mitra

Volume II.



OH)

n  Federation of Associations of Small Industries of India, Calcutta 22-9-1973 lA2

Spok$smtn :

x. Shri Swaraj Basu—Vice-President
2. Sbri Arabinda Roy Chowdhary
3. Shri S. M. Baoerji
4. Shri S. S. Singhania|

, 5, Shti L. N. Lohia

la Taxatior Bar Association, C u t t a c k ......................................24*9-1973 147

Spokesmm :

1. Snri Satyanarayan Sahu— Secretary.
2, Shri Arjunh'l Agarwal *
3* Shri Nitya Hand Mobanty
4, Shri Debendra Nath Mohanty

|3 Bengal Katicnal Chimber of Ccirmerce and Izx'ustiy, Calcutta *4-9-1973 ii6

Spokesmen :

1. Shri G. Saha— President
2. ShriT. I\  Chaterjee— Vice-President.
3. Shn Milan Mukhezjee
4. Shri M . C. Podder
5. Shri I. P. Podder
6. Sbri A* R. Dutta Gupta— Secretary

14 Calcutta Tmc’e? Asscdatic n- Calcutta . . . .  25*9-1973 164

Spokesmen :

1. Shri N. K. Jalar.^Presidcnt
2. Shri I. C. Sancheti— Vice-President
3. Shri S. K. Maskare— Hcny. Secretary
4. Shri S.R. Sen Gvptc— Addl. Sccretaiy
5. Shri G. Kcdic— Member,

13 Asscciaticr cl Cc n pn y f  ecicffiiiis. I xccutivtf crd Advisers,
Calcutta ..... 25-9-1973 176

Spokesmen :

1. Shri Sukumar Bhatrachaiyc— Chairman
2. Shri Nirmal Kunar Poddar-~Genera) Sccretaiy
3. Shri Pestcnii Manchergi Nariei wale— Member 
4* Shri Tulsi Das Mundhra— Member

16 Bengal Inccme-tax (Gazetted) Sei vices As&cciaticn Olmifa . 25-9-1973 1S7

Spokesmen :

1. Shri S. K. Roy—President
2. Shri J. K. Maitra— Secretaiy
3 .. Shri K. Chakravarty— Joint Secretary
4. Shri R. L. Botani— Member



17 Life Insurance Agent's Federation of India, Calcutta . .

Spokesmen :

z. Shri J. Prasad-—President
2. Shri S. P. Hazra—Vice-President
3. Shri A. K. Purkayastha— General Secretary
4. Shri C. M. Dugar—-Treasurer

xS Hindustan Chamber of Commerce, Bombay 

Spokesmen :

1. Shri Ramesh Chandra Rastogi
2. Shri Laxmi Narayan Taparia
3. Shri J. N. Gupta
4. Shri Pannalal Sanganeria

19 1 Standing Committee of Public Trusts of Bombay, Bombay,

Spokesmen :

I. Shri P. P. Khambatta, Adovacate-Leader
2 . Shri B. K. Boman-Behram, Advocate

3. Shri Oumtmlal C. Shah— Solicitor
4. Smt. Z. E. G. Crrimbhoy
5. Dr. Y. Majumuddia
6. Shri C.C. Choksey
7. MominRnor A. Cordeiro
8. Dr. R. C. Cooper
9. Shri H. L. Navalkar—-Solicitor
10. Father Martins
II. Shri H.B. Kapadia— Hon Secretary.

(b) Shri Bharat Ja'n Maha Mandcd, Bombay

Spokesmen :

1. Shri Sriyans Prasad Jain
2. Shri C .C . Shah
3. Shri J.R. Shah

4. Shri Khemchandbhal Bora
5. Shri J.H.Doshl
6. ShriD. S. Gardi

00 Indian Mrrch'i-it’s Chamber, Bombay . .

Spokesmen :

1. Shri Ganesh Podar, Vice-President
2. Shri Charandas V. Mariwala
3. Shri V. B .H aribhakti
4. Shri C. C. Chokshi
5. Shri .T, P. Thacker
6. Shri C .L . GheevaU— Secretary.

7. Shri M .K.DesaJDy— Secretary.
S. Shri D. S . Pendnrkar-Dy. Secretary
9. Shri N. Y. Gaitonde

25-9-1973

8-10-1973

8-10-1973

. 9-10-1973
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21 All India Film Producers Council, Bembay . , . . 9-10-1973 255

Spokesmen :

1. Shri G. P. Sippy—Vice-President
2. Shri Shree Ram Bohra—Vice-President
3. Shri Subodh Mukerji
4. Shri B. R. Chopra
5. Shri S. D. Narang
6. Shri Narayan Varma— Chartered Accountant

aa Bombay Study Circle on Corporate Law and Allied Subject  ̂
Bombay. ................................................................... 9-10-1973 - >/

Spokesmen :

1. Shri C. C. Chokshi—Chairman
2. Shri R. P. Kedia— Govemor-Gwm Hon. Secretary
3. Shri J. B. Dastur— Member
4. Shri C. C. Dalai— Member
5. Shri R. K. Jocbi— Joint Secretary

23 Bombay Chamber of Commerce and Industry, Bombay . . 10-10-1973 276

Spokesmen :
1. Shri R. C. Kbanna
2. Shri Soli E. Dastur

M  Shri M. P. Chitale, Chartered Accountant, Bombay . . 10-10-1973 290

25 An juman-i-Islam, Bombay . , . . , i lo-xo-1973 306
Spokesmen :

1 . Shri Akbar Peerbhoy— President
2. Shri Murtaf Fakin 
3- Shri S. S.Desnavi 
4. Shri H. P. Italia 
5v Shri R. M. Saeed 
6. Shri A. M. Fakih

26 Gujarat Industries Association Bombay . . . . 11-10-1973 313
Spokesmen -

x. Shri J. M. Patel,— President
2. Shri Pradip Shah
3- Shri A. C. Patankar— Secretary

27 All India Manufacturers Organisation, Bombay . . . 11-10-1973 317

Spokesmen :

x. Shri Ram Agrawal—President
2. Shri M .R . Shroff
3. Shri P. A. Shah
4* Shri B. S. Mohatta
5. Shri N. G. Abhyankar—Executive Director
6. Shri D. P. Biria



Cvl)

X 2 3 4

28 United Women’s Organisation Committee, Bombay . . 11-10-1973 33f

Spokesmen :

x. Mrs. Gulistan BilJimona;—Pretident
2. Mrs. Sujata Manohar '
3. Mrs. Deena Ahmadullah

29 1. Shri N. A. Palkhivala,—̂ Advocate, Supreme Court, Bombay 12-10-1973
and

*•  ......................................................... 13-10*1973 345,39*3. Shri B. A. Palkhivala
4. Shri S. R. Vakil
5. Miss S. Bharucha

30 Chamber of Commerce, S a n g li................................................12-10*1973 386

Spokesmen :

1. Shri A. G. Lale
2. Shri R .B . Shah
3. Shri K. B. Kayastha
4. Shri M. N. Nawandhar

31 Archibioshop’s House, Bombay * • • 13-10-1973 401

Spokesmen :

1. R-v. Father A. Gordeiro, Leader.
2. R~v. Fa^h'r A Martins
3. R~v. Fa'Jvr D. D ’Monte, S.J.
4. Shri C. W. Thomas
5. Shri P. S. Rao

32 Trances of th j Pani Paichayat Funds and Properties, Bombay 13-10-1973 404 

Spokesmen :

1. Shri P. P. Khambatta— Advocate, Leader.
2. Shri B. K. B>man B 'hram,— Alvocate*
3. Shri G. P. Antia,— Jt. Secretary.
4. S\ri H B. K ip i 4a— Toint Secretary
5. Shri M. P. Bamji,— Chief Accountant.

33 Maharashtra Chambsr of Commerce, Bombay * • 13-10-1973 40*

Spokesmen :

1. Shri M L. Apte,— President
2. SVi N N Pa;— D octor and General Manager,

B f-lib  &C>.P.  Ltd.
3. Shri R. G M^haiikar,— Secretary
4. Shri S B Gandhi .
5. Shri V. R. G>khale—*Asstt. Secretary.

34 P faY Hn-yana & D ilhi Chamber of C >mmerce and Industry,
N w D . l h i  ...2-11-1973 416

Spokesmen :

1. Shri M. K , M^hta, M. P. —Deputy Chairman
2. SVi M >hind*r Puri— C -Chairman
3. Shri C K. Hazari— Member
4. Shri H. R. Gupta— Memter



(vii)

X 2 3 4

5. Shri R. Subramaniam-—Member
6. Shri R. Thakur—•Member
7. S V i M. L. Nmdrajcg— Secretary

Shri S. Ganapathi— Senior Asstt. Secretary

Spokesmen :
x. Fr. Jonas Thaliath—-Deputy Secretary General
2. Fr. Antunes Nazareth—-Assistant Secretary.
3. Shri K. Mnaihanam of Messrs. Khanna and Anna-

dhanam, Legal Advisers

3$ ^Bar Association (Income-Tax), New Delhi • • • - fa-11-1973

Spokesmen :

1. Sbri K. K. Waiera—President!
2. SV i Jagm^han Bhatia—Vice-President
3. Shri Jaglish Per?ad— Member
4. Shri B. B. Ahuja— Member

37 AH I  ̂lia F id?ratbn of Income-tax Gazetted Services
Associations, New Delhi. • •*. • • • • 2-11-1973

Spokesmen :

1. Shri S. K. R^y—'President
2. SV i K. Raha— President
3. Shri C. L. Wali
4. Shri R. G. Pandey— Secretary
5. Shri P. S. G >pilakrishnan
6. Shri O. S. Bainai
7. Shri L. S. S. Ciakravarthy
8. Shri J. N. Moitra

38 FMrraMrm of Indian Chambers of Commerce & Industry,
N-*wD:lhi .........................................................3-H -I973 3§c

Spokesmen :
1. Shri Charat Ram— President
2. S V i A K  Tain— C udrman, Taxation Sub-Committee.
3. S V i D C. Korhari
4. SV i Matainnhan Mangaldas
5. SV i Vin*n J. Shah
6. S iri K  N- M >di
7. Shri H. B. D iondy
8. S V i O. P. Vaish,
9. S iri G. L. Baisal— Secretary-General.

39 Intimte of Income-tax Practitioners of India, Bangalore • 3-11-1973 511

Spokesmen :

1. SV i K  B. Ba^avarajan— President
2. SV i C. L. A'eja
3. S V i M. V. S’U 'try
4. SV i Harilal T. S xiha

4U

15-12-1973&
« 10-6-1974 471,9^7

*  See Volume II.
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40 Jamiat Ulama-i-Hind, New Delhi . . . . • 3-XI-I973 -515
Spokesmen :

1. Maulana Syed Asad Madni, M. P.
2. Shri M. SwalehU'idin
3. Shri Tazimuddin Siddiqi
4. Shri A. A. Kidwai
5. Shri N. A. Zaki

41 All India Women’s Conference, New Delhi • • 3-11-1973 — 52J

Spokesmen :

x. Shrimati K. Lakshmi Raghuramaiah— Prenidcnt
2. Shrimati Kamla Ma-kekar
3. Shrimati Sun and a Bhandare

42 Bar Council of Delhi, New ^elhi • • P5-I1-1973 -f-53o

Spokesmen :

1. Shri Balram Sangal
2. Shri Vipan Chander Bahri

43 All India Tax Advocates Association* New Delhi * • f 5-11-1973 + 547
Spokesmen :

1. Shri G. C. Sharma— Vice-President
2. Shri O. P. Dua— General Secretary
3. Shri K. K. Wadhera— Secretary
4. Shri Kartar Sirgh Suri, Member 
«. Shri O. P. Sapra, Member
6. Shri V. Vasudcvan
7. Shri Randhir ChaWla

44 Central Wakf Council, New Delhi • • • 5-11-X973 561
Spokesmen :

x. Shri Moinul Haque Choudhry, M. P.
2. Shri Ch. Tayyab Hussain, M. P.
3. Dr. V. N. Saiyed Mohd, M. P.
4. Shri Tajuddin Ahmed— Secretary



SELECT COMMITTEE ON THE TAXATION LAWS (AMENDMENT) Bill, 1975 
COMPOSITION OF THE COMMITTEE

Shri N. K. P. Salve—Chairman

IIm ibbb

2. Shri Syed Ahmed Aga
3. Shri Virendra Agarwala
4. Shri Chhatrapati Ambeth
5. Shri Bhagwat Jha Azad 

•6. Shri S. M. Banerjee
7. Shri Dharnidhar Basumatari
8. Shri Jyotirmoy Bosu
9. Shri Tridib Chaudhuri

10. Shri S. R. Damani
11. Shri Mani Ram Godara
12. Shri D. P. Jadeja 
IS. Shri Sat Pal Kapur
14. Shidmati Sheila Kaul
15. Shri Maharaj Singh
16. Shri P. G. Mavalaxikar
17. Shri Amrit Nahata
18. Shri H. M. Patel
19. Shri S. B. P. Pattabhi Rama Rao 

£20. Shri Chintamani Pftnigrahi
21. Shri R. Balakrishna Pillai
22. Shri Bhola Raut
23. Shri Vasant Sathe
24. Shri Era Sezhiyan
25. Shri K. K. Shetty
26. Shri Satyendra Narayan Sinha
27. Shri C. M. Stephen
28. Shri R. V. Swaminathan
29. Shri V. Tulsiram 

930. Shri C. Subramaniam

•Appointment w.e.f. 17-8-1973 vice Shri K. Baladhandayutham died. 
£  Appointed w.e.1 19-11-1974 vice Shri K  R. Ganeah resigned. 
•Appointed w.eJ. 16-11-1974 vice Shri Y. B. Chawn resigned.

. -sma)



1. Shri S, Harihara Iyer, Joint Secretary and Legislative Counsel.

2. Shri S. Ramaiah, Additional Legislative Counsel

REPRESENTATIVES OP THE MINISTRY 07 FINANCE (DEPARTMENT OF REVEWOT
AND INSURANCE)

1. Shri M. R. Yardi, Finance Secretary
2. Shri H. N. Ray, Fiance Secretary
3. Shri R. D. Shah, Chairman, Central Board of Direct Taxes.
4. Shri S. R. Mehta, Chairmanf Central Board of Direct Taxes.
5. Shri K. E. Johnson, Member, Central Board of Direct Taxes.
6. Shri C. C. Ganapathy, Memberf Central Board of Direct Taxes.
7. Shri S. Narayan, Memberf Central Board of Direct Taxes,
8. Shri L P. Gupta, Joint Secretary.
9. Shri R. R. Khosla, Director.

10. Shri S. I. Tripathi, Deputy Secretary.
11. Shri O. P. Bhardwaj, Deputy Secretary.
12. Shri K. N. Balasubramaniam, Officer on Special Duty, Implementation

Cell. |
13. Shri S. C. Grover, Under Secretary.

Secretariat

1. Shri P. K. Patnaik, Additional Secretary.

2. Shri H. G. Paranjpe, Chief Financial Committee Officer.

(ii)



SELECT COMMITTEE ON THE TAXATION LAWS (AMENDMENT), BILL, 1911

RECORD OF EVIDENCE TENDERED BEFORE THE SELECT COMMITTEE OW 
THE TAXATION LAWS (AMENDMENT) BILL, 1973.

Wednesday, the 11th July, 1973 et 15.00 hours.

PRESENT 
Shri N. K. P. Salve—Chairman.

Members

2. Shri Virendra Agarwala
3. Shri Bhagwat Jha Azad
4. Shri Dharnidhar Basumatari
5. Shri S. H. Damani
6. Shri K. R. Ganesh
7. Shri Mani Ram Godara
8. Shri Sat Pal Kapur
9. Shrimati Sheila Kaul

10. Shri Maharaj Singh
11. Shri P. G. Mavalankar
12. Shri Amrit Nahata
13. Shri H. M. Patel
14. Shri S. B. P. Pattabhi Hama Rao
15. Shri Bhola Raut
16. Shri Vasant Sathe
17. Shri K. K. Shetty
18. Shri Satyendra Narayan Sinha
19. Shri R. V. Swaminathan
20. Shri V. Tulsiram

L egislative Counsel

1. Shri S. Harihara Iyer, Joint Secretary and Legislative Counsel.
2. Shri S. Ramaiah, Deputy Legislative Counsel.

Representatives or the M inistry  or F inance (D epartment or Revenue awb

Insurance)

1. Shri R. D. Shah, Chairman, Central Board of Direct Taxes.
2. Shri K. E. Johnson, Member, Central Board of Direct Taxes.



2

3. Shri I. P. Gupta, Joint Secretary (F.T.D.).
4. Shri S. Narayan, Joint Secretary.
5. Shri R. R. Khosle, Director.
6. Shri O. P. Bhardwaj, Deputy Secretary.
7. Shri S. L Tripathi, Deputy Secretary.
8. Shri S. C. Grover, Under Secretary.

Secretariat 

Shri H. G. Paranjpe—Deputy Secretary.

W itnesses Ex a m in id  

L Indian Revenue Service (Income Tax) Association, New Delhi. 

Spokesmen:

1. Shri P. S. Bhaskaran—President.
2. Shri C. B. Rathi
3. Shri P. Srinivasan
4. Shri M. C. Joshi
3. Shri G. C. Agarwal.

IL National Christian Council of India, New Delhi.

Spokesmen:

1. Shri E. D. Devadasan—Vice-President.
2. Rev. M. A. Z. Rolston—General Secretary.

JL Indian Revenue Service (Income Tax) Association, New Delhi. 
Spokesmen:

1. Shri P. S. Bhaskaran—President.
2. Shri C. B. Rathi
3. Shri P. Srinivasan
4. Shri M. C. Joshi
ft. Shri G. C. Agarwal

(The witnesses were called in and 
they took their seats)

HR. CHAIRMAN: Before we take 
your evidence, I must draw your 
attention to onte of the directions 
which governs the evidence of wit
nesses. Under the Rules of Procedure 
and Conduct of Business of the Lok 
Sabha, the relevant direction is thsrt

where witnesses appear before a Com
mittee to give evidence, the Chair
man shall make • declaration to the 
witnesses that their evidence shall be 
treated as public and is liable to be 
published, unless they specifically de
sire that all or any part of the evidence 
tendered by them is to be treated a* 
confidential. It shall, however, be ex
plained to the witnesses that even
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jthough they might desire their evi- 
['dence to be treated as confidential, 
such evidence liable to be made 
available to the Members of Parlia
ment.

You may take your memorandum as 
;having been rtead by the hon. Mem- 
|bers of the Committee and proceed.

SHRI P. S. BHASKARAN: At the 
, utset, we would like to place before 
[you a certain extract from the Wan- 
|choo Committee’s Report so as to 
fplace the matter in proper perspective. 
This is the recommendation of the 

: Wanchoo Committee in Chapter VI
■ of its report. That iB headed as “Tax 
( Administration.” At page 126, para
> graph 6 . 1, it says:

“The shortcomings in tax adminis
tration can frustrate even the best 
of tax policies. Though our terms 
of reference relating to the review 
of the administration and its pro
cedures are incidental to the pri
mary terms of reference, we place 
no less importance on the recom
mendations we propose to make in 
this chapter. In fact, our recom
mendations on tax administration 
will have to receive precedence if 
the other measures suggested by us 
are to yield the desired results.*
We submit that the Wanchoo Com

mittee gave its report in December, 
1971 and the recommendations on tech
nical matters have been considered 
and this Amendment Bill has been in
troduced in Parliament. But so far 
as this Association knows, nothing has 
been done regarding the recommen
dations on administration. So we 
would like to place before this Com
mittee the Wanchoo CommittreV ob
servation that the proposals incorpo
rated in the Bill may not give the 
desired results unless the recommen
dations on administration also re
ceive the attention of the Govern
ment.

MR. CHAIRMAN; I would not like 
? to shut you out, nor interrupt you, 

but I want you to appreciate that the 
scope of our deliberations is confined 
to what is contained in the Bill. I

have gone through your memorandum*
Your grievance appears to be regard
ing the unfair treatment that is being 
given to direct recruits, Class I officer^ 
by the department. There is a counter 
memorandum by the Class II officers 
and their grievance is elso about tin* 
fair treatment t0 them on the part of 
the department. I for one want all 
these disputes to be resolved as early 
as possible because unless the workers 
are contented and satisfied, the admi
nistration would never improve. But 
I wonder whether that will fall direct
ly within the scope of the delibera
tions of this Committee. 1 hope the 
Minister, Shri Ganesh, and the Chair
man, CBDT, Shri Shah, will take note 
of them. To the extent they relate 
purely to the administration they are 
outside the scope of the provisions of 
this Bill and much as we wish to re
solve the disputes, we may not be able 
to help you. Therefore, when you 
make your observations, I will be 
grateful if you will confine yourself to 
something which is directly within 
our purview.

SHRI BHAGWAT JHA AZAD: This 
is relevant in the sense that the Wan
choo Committee has recommended that 
in order to stop evasion of tax and to 
increase the revenue potential, it i* 
essential that there should be Job 
classification. Even in this Amending 
Bill we propose to change the nomen
clature as senior and Junior tax offi
cers without having any job classifi
cation. It is relevant and we would 
like to hear from the witnesses how 
the Jobs performed by class I and 
class II officers are different. We have 
examined this question in the Publie 
Accounts Committee and some other 
committees as well. In the report o f 
thte PAC some two years back it was 
mentioned very clearly that Govern
ment are taking the same work fro® 
class I and claw n  officer*. What to 
the work now being discharged J*y 
class I and class II officers? Will the 
change in nom enclature make th em  
more efficient? Will it help »  
getting more revenue? All thes* 
very relevant.
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SHRI P. S. BHASKARAN: The
class I service in this department was 
started in September 1944. The press* 
note issued by the Government at 
that time made the statement that—

“the present system of having 
only class II officers did not give us 
officers of the requisite calibre to 
man the higher echelons of the 
service.*'

It is in view ot this policy decision 
that the class I service was started.

Now all income-tax officers, whether 
of class I or class II, are designated as
Income-tax officers with the result 
that in actual posting no distinction is 
made between class II and class 1 
income-tax officers. The charges 
were not clearly earmarked as class 
I charges and class II charges. When 
class I Income-tax officers holding cer
tain charges were promoted or trans
ferred, very junior claas II income- 
tax officers were posted in those char
ges. There is no use denying these 
facts.

The question is why this has hap
pened and why has Government's 
policy regarding administration been 
flouted in this manner. I do not want 
to go into that because that is not the 
subject-matter of the amending Bill. 
The fact remains that as early as 1948 
the first Pay Commission recommend
ed that c1as8 I charges and class II 
charges should be clearly earmarked 
and officers of the requisite seniority 
should be posted *n those charges. The 
Income-tax Investigation Commission 
made the same recommendation and 
said that when a class II officer to 
posted in a class I charge, be should 
be remunerated adequately. The 
Direct Taxes Administration Com
mittee (Tyagi Committee) made thte 
same recommendation that we have 
to segregate the charges and appoint 
•fficerg according to the charges. More 
tecently, the Wanchoo Committee and 
the Pay Commission have made the 
same recommendation. Although 25 
years have passed sincte the First Pay 
Commission made this recommenda

tion in 1947, it has not been done, not
because of any administrative prob
lems but, we submit, because of cer
tain other considerations.

Why should a class II income-tax 
officer be posted in a class I charge 
when a class I income-tax officer is 
available? And if that class II officer 
is competent to hold class II charge, 
why is he not promoted to class I f  
Thirdly, even though a very large 
number of promotions have taken 
place from class n  to class I, why is it 
that one of those promoted officers is 
not put in charge of class I charge? 
Does it mean that the promotion is 
not being made on consideration of 
merit? We leave the answers to th!e 
Committee. We do not want to say 
anything in answer to these questions.

SHRI BHAGWAT JHA AZAD: 
During the last 25 years 'even though 
five Commissions and committees have 
made this recommendation that there 
should be clear, specific allocation 
of charge, why was it not done? Is it a 
fact that both class I and class n  
officers are doing the same work?

<rr

^  $  f a r

'(ft *r<r srnTift fa
#  ircr *  w t  jitt  r

SHRI BHAGWAT JHA AZAD: 
Mr Chairman, I have put a question. 
Does the hon. Member indicate that 
the question should not be put? 
Should that question be answered or 
not?

MR CHAIRMAN: It will be ans
wered in the way I will want him to 
answer. I would request the witness
to complete his submissions and then 
answer the question of Shri Azad. 
Then we will ask questions.

SHRI BHAGWAT JHA AZAD: 
I want to mention here that in the 
PUblic Accounts Committee we 
examined this question in detail. I 
know a little of the background. I



have alto gone through the memo- 
tandum submitted by the witnesses. 
Those who hare not taken the trouble 
<tf understanding the problem should 
not interrupt me.

SHRI P. S. BHASKARAN: Our
submission is that out of 30 lakhs of 
assessees on our registers, hardly 
about 4 lakhs of assessees come under 
categories 1 and 2. The balance of 26 
lakhs come under categories 3, 4 and
5, where the business income is less 
than Rs. 15,000. We submit all these 
are cases which involve inferior or 
lesser responsibility, lesser tax effect 
and lesser complication in exami
nation and completion of the assess
ment. All these cases could be hand
led by class II officers with advantage 
to the administration. It will be very 
easy for the administration to ear
mark charges consisting of these 
cases, to be wholly manned by class II 
officers.

Under the new procedure of assess
ment the cases are divided into 
scrutiny and non-scrutiny cases. 
Scrutiny cases involve detailed 
Examination. The other cases are to 
be summarily assessed. The Wanchoo 
Committee recommended that non
scrutiny cases, i.e., summary assess
ment cases, shouM be given to Class II 
ITOs and junior Class I ITOs during 
thfcir training period so that they 
could gain experience. The segrega
tion of the charges into Class I and 
Class II in this manner should be done 
and that will solve the problem to a 
considerable etent.

In our Memorandum we have sug
gested that the nomenclature of Class
I ITO should be Assistant Commis
sioner of Income-tax and not Senior 
ITO as is mentioned in the amending 
Bill. In this connection, I would like 
to place before the Committee.. . .

MR. CHAIRMAN: This is the next 
, point that you are making. Would 
you, at this stage, like to tfeply to the 
question put by the hon. Member, 
Shri Bhagwat Jha Azad, as to why 
was this demarcation not done all

these 25 years? You said earlier that 
there were important charges to  
which Class II officers were posted 
and there were lesser important 
charges to which Class I officers were 
posted. Could you tell us why and 
how this sort of mal-adjustment was 
permitted?

SHRI BHAGWAT JHA AZAD: 
Will you please tell us whether, at 
present, the charges that are meant 
for Class I officers are being held by 
Class II officers?

SHRI P. S. BHASKARAN: Yes; 
some charges are held like that.

MR. CHAIRMAN: You have stated
in your Memorandum:

“Postings to the various charges 
were made in accordance with the 
likes and dislikes of the Commis
sioners. On the one hand, senior 
Class I officers were sometimes post
ed to comparatively unimportant 
charges and on the other Class H 
officers were on occasions posted to 
important charges normally meant 
for being manned by Class I officers 
often on considerations other than 
merit91.

What you seem to imply is that the 
Commissioners do the postings accord
ing to their whims and fancies.

SHRI P. S BHASKARAN: I would 
say, ‘pure favoritism'.

SHRI BHAGWAT JHA AZAD: Is it 
correct tfciat, against a sanctioned 
strength of 1200 and odd Class I offi
cers, today there are in position only 
about 650 and the rest are being man
ned by Class lr officers?

SHRI P. S. BHASKARAN: I do not 
have the exact figures. Something 
like that may be there.

There are about 2,600 ITOs, About 
1,200 are Class I posts and, as you 
said, there may be 700 or 800 Class I 
ITOs in position now. 400 or 500 
posts niay be lying vacant. What we 
submit is that they may make 1,200
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♦distinct Class I charges; if they do not 
have sufficient Class I officers, Class II 
officers may be tafcen, but it should be 
recognised that this is assumption of 
higher responsibility and those Class
II officers must be given Class I offi
cers1 salary for doing that job; some 
criteria may be laid down for post
ing a Class II officer as a Class I 
officer, instead of leaving it to the 
likes and dislikea of the Commis
sioner___

SHRI BHAGWAT JHA AZAD: In 
order to make a comparative study, 
can you give us an idea as to what 
was the strength of Class I officers 
and what was the strength of Class II 
officers when theate cadres were creat
ed in 1944?

SHRI P. S. BHASKARAN: In 1944 
there was no Class I cadre. Only from 
Class II, Class I was created.

SHRI S. R. DAMANI: May I know 
to what extent this class distinction, 
which is going on since a long time, 
has affected the working of the De
partment and how public is affected 
on account of these differences. I 
think, you realise your responsibility 
as an officer and will sefe to it that the 
public do not suffer, that the Depart
ment's work does not suffer on account 
of these differences and that these 
differences are settled amicably among 
yourselves.

SHRI P. S. BHASKARAN: So far as 
I understand, every officer, whether 
belonging to Class II or Class I» is 
doing his full quota of work. This 
dispute is not at all affecting the out
put of the officers concerned. In per
sonal relations also, barring a few 
exceptions—may be, very solitary 
ones—there is no friction.

SHRT H. M. PATEL: I would like 
to ask the witness to tell us the quali
fications of those who are recruited 
to Class I and those who are recruit
ed to Class II. Is there any distinc
tion when they are recruited?

SHRI P. S. BHASKARAN: Yes, Sir 
'There is a very vital qualification that

Class I direct recruits come after a 
very stiff competitive co m in>ttoa 
conducted by the UPSC whereas 
most of the Class II ITOs have beea 
promotees from the posts of UDCs 
and Inspectors: a f*w of ^hem are, of 
course, direct recruits to Class II also.

. SHRI H. M. PATEL: Your suggea* 
tion is, irrespective of the fact whether 
the person is Class I Officer or Class H 
Officer, that the same charge can be 
held by either of them and that there 
is no distinction.

SHRI P. S. BHASKARAN: It is not 
that.

SHRI H. M. PATEL: Your sugges
tion is that if a Class 11 Officer holds 
the position and charge of Class I 
Officer, he should be given additional 
remuneration.

SHRI P. S. BHASKARAN: Yes, Sir.

SHRI H. M. PATEL: At present the 
number of Class I officers is short of 
the number of posts that are really 
ear-marked for Class I officers. Is 
that correct? Are there more Clafi*
I charges than there are Class I offi
cers? You said that there are 2800 
charges in all of which about 1200 i n  
earmarked for Class I officers.

SHRI P. S. BHASKARAN: That Is 
the sanctioned strength.

SHRI H. M. PATEL: There are per
haps 600 to 800. Therefore, 400 and 
odd officers of Class II are holding the 
charges which should be held by Claas 
I officers.

SHRI P. S. BHASKARAN: Yes,
Sir.

SHRI H. M. PATEL: Your maim
grievance is that Class n  officers are 
made to do work and carry responsibi
lity of Class I officers and they are not 
remunerated accordingly.

SHRI P. S.BHASKARAN: I would 
put it this way. Otir grienvance to-' 
that 1200 charges should be really 
Clase I charges and the balance shoifli
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v be Class II charges. There is an 

attempt to say that all these 2600 
charges are of the same nature.

'SHRI H. M. PATEL: You have said 
that there are non-scrutiny and scru
tiny categories and that scrutiny cate
gory may be earmarked to Class I-

SHRI P. S. BHASKARAN: Yes, 
Sir.

SHRI VASANt  SATHE: Can you
tell us whether Calss I officers do any 
special type of work which Class II 
officers today do not do it or they are 
not capable of doing it?

SHRI P. S. BHASKARAN: I will 
not say, capable of doing, but they are 
certainly doing it. As I told you, out 
of 30 lakh assessments, 26 lakh assess
ments are just routine assessments. 
It is about 3-4 lakh assessments which 
are the real assessments of the De
partment. There is certainly a lot 
of distinction between the assessment 
of a big corporation having a lot of 
manufacturing activities and the 
assessment of a wholesaler or a retailer 
who is doing business across the street. 
Most of the provisions of the Income- 
Tax Act will not be applicable to 
these 26 lakh assessments. Majority of 
the provisions will be applicable to 
about 1 lakh or 2 lakh assessments.

MR. CHAIRMAN: Which are those 
assessments to which you do not apply 
the Income-Tax provisions?

SHRI P. S. BHASKARAN: I am
saying that majority of the assess
ments are less complicated. For 
example, depreciation calculation, 
development rebate calculation, re
bate for new industrial undertakings, 
rebate for dividends on technical col
laboration fees, etc. are of the prob
lems which exist in a large majority 

I" of cas?3. They are confined only to 
big corporations. A large majority 
of assessments are just routine assess
ments.

SHRI VASANT SATHE: Are you
suggesting that Class II officers with 
an exprience of 10-15 years who are 
holding charges which otherwise 
should have been assigned to Class I 
officers are not capable of handling 
them?

SHRI P. S. BHASKARAN: No, Sir. 
On the other hand, I am suggesting 
that if they are capable, and they are 
capable, of handling charges, you give 
them additional remuneration.

SHRI VASANT SATHE: Ar® you
^suggesting that they shuold be given 

only additional remuneration but 
should not be given Class I status?

SHRI P. S. BHASKARAN: If you 
make them Class I officers, then there 
is no problem. But if they are in 
Class II and they are holding the 
charge of Class I, you give them addi
tional remuneration. But do not try 
to confuse that all the 2<ff0 or 2600 
charges are of the same importance 
and of the same type.

SHRI DHARNIDHAR BASUMA- 
TARI: I really fail to understand the 
relevancy of putting forward their 
grievances before the Committee. The 
purpose of the Bill ia to find out what 
are the lacunae in the Bill and how 
to remove them and collect the taxes. 
That is the main purpose of the Bill. 
Why are the officials coming up with 
their grievances about their promo
tions and all these things before the 
Committee? How can we expect from 
these officers to collect taxes for which 
purpose we are going to amend the 
Act. I did not expect at all that the 
officials would bring forward their 
grievances before the Committee.

I want to ask them whether the 
grievances that are being put before 
the Committee have been put to ap
propriate authorities. If we go into 
all these grievances, the purpose of the 
Committee is really frustrated. I do 
not understand how these officials can 
come with personal grievances of their 
own before the Committee. They 
should have pointed out that these ar#
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the lacunae »«i the Act which should be 
removed in order to collect he taxes. 
But they have come up with their own 
grievances. I do not understand the 
relevance of their grievances here.

MR. CHAIRMAN: Mr. Bhaskaran, 
the import of the question is this. You 
iHm to suggest that you do not mind 
if a junior Income-Tax officer, a Class
II officer, holds an important charge 
and he is given remuneration for it, 
and if he passes the test, he is made a 
Class I officer, a senior Income-Tax 
officer. Your grievance is that Class II 
officers are given important posts and 
Class I officers are given un-important 
posts. You have attributed this to the 
whims and fancies of the Commis
sioners.

In your Memorandum, you have 
stated that a change of designation 
would set right a grave injustice which 
has been done. I fail to understand 
how an administrative lapse would be 
set right by changing the designation 
only. How can you say that there is 
a guarantee that a senior Income-Tax 
Officer will still not be doing one of 
the less important jobs and a ’junior 
Income-Tax officer will not be doing 
a more important job. That appears 
to be the main grievance that you are 
making before us. Is it not purely 
an administrative matter?

SHRI P. S. BHASKARAN: It is an 
administrative matter. Once the char
ges are demarcated into Class I and 
Class II charges, it will not be possible 
for any officer. . . .

MR. CHAIRMAN: The demarcation 
of charges is an administrative matter. 
Is it not so? Is it not a purely adminis
trative matter?

SHRI P. S. BHASKARAN: It is an 
administrative matter.

SHRI VIRENDRA AGARWALA: I 
am interested to know whether you 
had .made a submission of this nature

* to the Pay Commission and if so, what 
- is the. recommendation of the Pay 
Cotfrniission on this question.

SHRI P. S. BHASKARAN: The Pay 
Commission has recommended that 
Class I and Class II charges should 
be segregated and that there should be 
no mixing of the officers. The 
Wanchoo Committee also recommended 
that. The Tyag} Committee also recom
mended that. In 1948 the Investigat
ion  Commission recommended that. 
The First Pay Commission also recom
mended that.

SHRI VIRENDRA AGARWALA: Do 
you feel that the recommendation of 
the Pay Commission should be ac
cepted or do you differ with it?

SHRI P. S. BHASKARAN: We want 
that it should be accepted.

SHRI BHAGWAT JHA AZAD: 
What the Pay Commission has now 
said is about classification of the job. 
It is not a question of personal grie
vance between Class I and Class II 
officers. It is a question of having a 
job classification. Do you stress this 
aspect or have you come here only 
with a grievance?

SHRI P. S. BHASKARAN: We have 
not come with any grievance. There is 
an amendment proposing change in 
designation as Senior Income-tax Offi
cers. We have come with a sugges
tion that the change should not be 
Senior Income-tax Officer but Assis
tant Commissioner of Income-tax. And 
that is clearly within the purview of 
this Committee.

MR. CHAIRMAN: Yes. You can
make your submission on the next 
point.

SHRI P. S. BHASKARAN: The ex
planatory note on the change in desi
gnation says that the Wanchoo Com
mittee recommended that the Income- 
tax Officers, Class I, should be re
designated a8 Senior ITOs and Assis
tant Commissioners in the Income-tax 
Department should be re-designated as 
Deputy Commissioners. I only wish to 
bring to the notice of the Committee



that the Wanchoo Committee had 
really recommended that the Clasg I 
Income-tax officer* should be re-desig
nated as Assistant Commissioners and 
not a9 Senior ITOs. And this is logi
cal because they say that Assistant 
Commissioners should be re-designat
ed as Deputy Commissioners. The 
Wanchoo Committee considered the 
recommendation of the Administrative 
Reforms Commission and said that, if 
there were insuperable difficulties in 
^changing the designation, they might 
be called Senior ITOs. But their main 
recommendation wag that their desig
nation should be Assistant Commis
sioner of Income-tax. This is logical 
too when the Assistant Commissioner 
is re-designated as Deputy CommiSr- 
sioner of income-tax.

We have made one suggestion re
garding section 13, Clause 6 of the 
Amending Bill. There is one provision 
which says that, if the total contribu
tion by any person upto the end of 
the previous year is over Rs. 5,000, he 
will be deemed to be a principal con
tributor to the Trust and certain lia
bilities arise for the Trust. We submit 
that it will be very difficult for the 
ITO to keep an account of the contri
butions made by a particular person 
from year to year and arrive at the 
figure of Rs. 5,000. We would submit 
that Rs. 5,000 should be in relation to 
the previous year concerned or, say, 
one year previous or two years pre
vious—not more than that.

MR. CHAIRMAN: We will consider 
that.

SHRI P. S. BHASKARAN: Regard
ing Clause 8, we have suggested a 
slight change. The amendment says 
that the annual value shall be deemed 
to be the actual annual rent payable 
by the tenant in certain circumstances. 
We have submitted that’ ‘Salami* or 
‘Pugree’ received at the time of letting 

•but property should also be considered 
as part of the rent payable and the 
property should be assessed in that 
manner. *

SHRI S. R. DAliAttI: Bow will It 
be possible for the Department or ofli- 
oer to ascertain what amount of 
‘Salami’ ha8 been givent

SHRI P. S. BHASKARAN: By and 
lasge, ‘Salami' has become an axiom 
now and many people show the re
ceipts... :

MK. CHAIRMAN: His point is,
where ‘Salajni’ is paid under the table, 
how will you know. Anyway, your 
suggestion will apply to cases where 
the quantum is known. It i* a good 
suggestion; we shall consider.

SHRI P. S. BHASKARAN: Regard
ing clubbing of income of minor child, 
the present position is that the minor 
child’s income will be clubbed with 
the husband’s or wife’s according as 
whose income is higher. Income is 
clubbed with the husband’s and there 
is change in the total income; the 
wife’s income becomes higher. There 
should be provision for rectification 
of the assessment by including the 
minor child’s income with the wife’s.

MR. CHAIRMAN: Where will the 
rectification be?

SHRI P. S. BHASKARAN: Under
Section 155.

MR. CHAIRMAN: What about the 
question of finality and why should 
any wrong assessment be made?

SHRI P. S. BHASKARAN: These
provisions are for avoidance of tax. 
That question of finality is not of such 
prominent importance in my view, 
regarding ordinary cases of taxation 
etc.

MR. CHAIRMAN: When thifl ar
rangement comes into play; there must 
be some finality to the proceedings.

SHRI P. S. BHASKARAN: This is 
the provision to oombat tax avoidance. 
It should contain such provision as 
will make this thing effective.

MR. CHAIRMAN: All right. We will 
consider.
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SHRI P. S. BHASKARAN: Clase 15 
introduces Sec. 69D. Loans are taken 
on hundis. Repayment of loan shoud 
be by crossed cheque otherwise 
amount of loan will be treated as 
income of recipient. There are three 
issues involved, namely, the real iden
tity of the person who advances the 
loan. Payment should be by cheque. 
Secondly, there should be genuineness 
of the loan. Even if the lender is 
genuine person this provision will not 
or may not be much help as I will 
explain a little later on this point. 
This is a problem not peculiar to 
hundi. This is conrmon to all types of 
loans establishing the identity of the 
lender as well as genuineness of the 
loan. This should apply to all types 
of loans and not merely to hundis 
alone. That is the submission which 
we have to make. We suggest an 
alternative as in Sec 4DA, sub-sec
tion (3). This will apply to loans 
above a certain limit, say Rs. 2500.

MR. CHAIRMAN: I don’t under
stand the rationale of Rs. 2500 for 
any loan.

SHRI P. S. BHASKARAN: We only 
say that the limit may be suitably 
laid down 50 that hardship in small 
oases may be avoided. It should be 
in respect of all loans. That is our 
main submission.

SHRI S. R. DAMANI: You said 
about crossed cheque and payee ac
counts only. But what about the 
present position which we face? 
Keeping in view the present efficiency 
of the banking department, how is this 
thing or this idea going to help the 
business of the country? The cheque 
should be cleared at once. If it is 
done after one week or so, how is 
it going to affect?

MR. CHAIRMAN: Are there going 
to be practical difficulties because of 
the Suppose inefficiency’ in the 
banking transactions? That is this 
question. *

SHRI P. S. BHASKARAN: I don’t 
know much about inefficiency of

banks about which so much is made 
out. But I would submit this, that 
even if there is inefficiency, we 
should irtsist upon this measure, 
simply for the sake of combating tax 
evasion. To our mind, the benefits 
will be far more than the disadvant
ages, if any.

MR. CHAIRMAN: We have under
stood you. You may proceed to the 
next point.

SHRI S. R. DAMANI: What is
your past experience on the basis of 
which you can suggest payment of 
such things by cheques only? Have 
you any particular reasons for ad
vancing this plea?

SHRI P. S. BHASKARAN: As I 
said, Sir, this payment by crossed 
cheque will help in establishing the 
identity of lender. I have spoken 
about it already. Cash entries are 
made. Some cock and bull stories 
are made. He says, I have taken 
Rs. 5000 or Rs. 10,000 loan from such 
and such person. Here is the man. 
This type of explanation with re
trospective effect will be eliminated. 
This will be a wholesome provision 
for establishing the identity of the 
lender and he cannot just explain 
away some money which is already 
introduced in the business and used 
for making payments etc.

SHRI VASANT SATHE: Why do 
you say that the limit should be 
Rs. 2500?

SHRI P. S. BHASKARAN: That is 
the provision of Sec. 43. There is simi
lar ^provision of Section 40A, Sub
section (3) which may be put here 
also. The small assessees who take 
loan of Rs. 500, 1000 or 2000 may 
not be put to this kind of difficulty. 
That is based on an existing provi
sion in the Act.

SHRI VASANT SATHE: Will that 
not put a loophole, if at a moment 
you put a limit here for those who 
take the hundis to utilise this and 
take it from other persons?
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MR, CHAIRMAN: That i* what is 
fcappening in Section 48A(3).

SHRI P. S. BHASKARAN: We
have put that limit because that is 
there in the existing prevision. We 
would recommend that either this 
limit may be laid down or the limit 
may be removed from Section 48A(3) 
also. We come to Clause 42—Sec
tion 140A.

When an assessee file* a return and 
the tax payable on the basis of that 
return is Rs. 500 or more, then he 
should pay the tax on or before the 
filing of return and the return shall 
be accompanied by proof of payment 
of such tax.

We have suggested deletion of the 
word ‘on*. The assessee has to pay 
the tax on filing of the return. How 
could he attach evidence along with 
the return. We have suggested that 
the operative words should be—the 
assessee should pay the tax before 
the filling of the return.

We have one more suggestion in 
regard to clause 42(3). If he does 
not pay the tax—500 rupees, he shall 
be liable to pay interest from such 
date to the date of payment. From 
what date? It is not clear. The 
default continues from what date— 
it fihoud be from the date of filing 
and that should be made clear in 
sub-section (3).

MR. CHAIRMAN: In other words 
the law should make it clear, and 
should state the period from which 
default continues.

SHRI P. S. BHASKARAN: It says 
part thereof of the amount. We are 
suggesting it should be part thereof 
of the month also.

Clause 43—Amendment to Sec. 
141A. The provision is if the advance 

( tax is more than the tax payable on 
the basic of the return, then if the 
Income Tax Officer thinks that the 
assessment cannot be completed

within six months, he should make a 
provisional assessment and refund the 
tax within six months. It is not clear 
as to what will happen if he does 
not do it within fix months.

MR. CHAIRMAN: Option should be 
vested with the assessee to force as
sessment where it is to take more 
than six months.

SHRI P. S. BHASKARAN: The
Income Tax Officer, if he cannot com* 
plete the assessment within six 
months, he has to complete the pro
visional assessment within six months 
and refund the tax. It is not obliga
tory on him now to complete the 
assessment and refund the tax. What 
happens in a case, if this is not done 
in six months, why should it not be 
given in the seventh month.

MR. CHAIRMAN: Assuming within 
six months assessment is not comp
leted, even the power to make assess
ment does not exist.

SHRI P. S. BHASKARAN: That
would seem to be. Existing Section 
has a proviso which authorises such 
refund.

MR. CHAIRMAN: You have to
make a provisional or a regular as
sessment upto six months.

SHRI P. S. BHASKARAN: Existing 
Section 141A ha8 a provision—Provid
ed that in a case where regular at- 
sessment is not made within six 
months from the date of receipt of the 
return, the Income Tax Officer shall 
proceed to make a provisional as
sessment under this Section.

This proviso is being dropped. We 
suggest this may not be dropped.

MR. CHAIRMAN: I would not like 
to change the scheme.

SHRI P. S. BHASKARAN: The
scheme is, upto six months if the In
come Tax Officer expects that he 
would not be able to make assess
ment, refund can be given. After six 
months there is no question.
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MR. CHAIRMAN: 1T0 says that 
he has not been able to make an as
sessment. Can he make it if he does 
not do it? He cannot make a pro
visional assessment under the present 
proviso. Hence this change.

SHRI BHAGWAT JHA AZAD; I 
would like to make a suggestion, Sir. 
What is happening at present is that 
when certain points are being raised 
by the fitness, it is very good that 
you, being an expert, are meeting 
those points. But we would also like 
to be enlightened, What actually the 
Government has in mind for suggest
ing these changes, so that simul
taneously, we may be able to under
stand the situation better.

MR. CHAIRMAN: As far as I am
able to understand, under the existing 
provisions, you cannot make a provi
sional assessment until six months 
have passed. Here under the pro
posed amendment, you have not to 
wait for six months; if the Income 
Tax Officer feels that he cannot make 
an assessment within six months, he 
can make a provisional assessment.

SHRI R. D. SHAH: Under the pre
sent section, the wording is: “The In
come Tax Officer may, if he is of 
opinion that the regular assessment of 
the assessee is likely to be delayed, 
proceed to make in a summary man
ner, a provisional assessment of the 
sum refundable to the assessee*’. I 
will now come to the proposed pro
vision. It says: Provided that in a 
case where the regular assessment is 
not likely to be made within six 
months from the date of receipt of 
the return, the Indome Tax Officer 
shall proceed to make an assessment 
under this section.

That means, the recommendation 
now is that he shall make the assess
ment if he thinks reasonably that the 
assessment is not likely to be made. 
He shall make this witheut waiting.

MR. CHAIRMAN: It is clear now 
that the intention is that we do not 
want the ITO to wait for tlx months 
to m ak e the assessment under the

proposed law and that if he thinks 
that it is going to take more than six 
months, without waiting he will make 
the assessment. If the wordings do 
not make it clear, we will do that.

SHRI P. S. BHASKARAN: If the 
Income Tax Officer is not able to do 
that in six months, we suggest that 
this proviso should be retained so 
that after six months, the amount 
should be refunded to the assessee 
with interest.

SHRI R. D. SHAH: Personally
speaking, I am not very happy with 
the dropping of the proviso. Ordi
narily three have been cases, when a 
case has to be rectified within four 
years. There is no provision made in 
the law that if the case is not rectified 
what happens. What we do in such 
cases is, that this is an inherent right 
of the man to get his refund, but we 
are going to tighten it up. There are 
many provisions, which have come to 
our notice, just as it was pointed out 
that ‘no’ is not suitable at this junc
ture, but it is in keeping with the 
scheme which the Wanchoo Commit
tee has foreseen. We know, adminis
tratively it is going to be difficult. We 
have got on our agenda to amend that 
*on* also. We have noticed some of 
the lacunae, which we will place 
before you.

SHRI P. S. BHASKARAN: What
we waiited to submit is that there 
should be a provision to enable him 
to refund the amount even after six 
months.

MR. CHAIRMAN: Please proceed
further now.

SHRI P. S. BHASKARAN: Clause 
45 of the Bill introduces a new Section 
144B. This clause prescribes that the 
Inspecting Assistant Commissioner 
and the Income Tax Officer will have 
concurrent jurisdiction to make assess
ments. In a particular case, where the 
disputed addition aggregates to 
Rs. 25,000 or more, the Income Tax 
Officer v.i’i f^rwa^d a draft assessment  ̂
order to th* ap<* s^nd
a copy to the Assistant Commlmioner, 
Thereafter the Assistant Commissioner



[wilt hear the and finalise
the Mpcjgment. And then there are 
consequential changes in the appellate 
procedure.

1 would like to slightly depart from 
the memorandum and present my evi
dence in a slightly different manner. 
There is a provision in the present Act 
for giving assessment jurisdiction to 
Inspecting Assistant Commissioners, 
but to my knowledge, it has not 

| been used so far. This is a mix-up 
of the existing procedure, where the 
Income Tax Officer makes the assess
ment and whera the Inspecting 
Assistant Commissioner can also make 
an assessment. We suggest that this 
step is probably not very desirable, 
as it will lead to abnormal delays. It 
will lead to duplication of all assess
ment proceedings. A "better alter
native will be to give really important 
cases of assessment to the Inspecting 
Assessment Commissioner rather than 
saddle him with all sorts of sundry 
assessments of this nature.

MR. CHAIRMAN: That is a very 
major departure in assessment pro
cedure.

SHRI P. S. BHASKARAN: The
procedure is that the Income Tax 
Officer examines books of accounts, 
examines documents and prepares a 
draft assessment order. He gives it to 
the assessee and where the diputed 
assessment is over Rs. 25,000, he 
sends a report to the Assistant Com
missioner and he ha8 to hear the 
assessee and sign the assessment 
order. That means he will have to 
examine the case ii* every sphere, in 
minute detail on certain points if not 
all, and he will have to call the 
assessee with his books of accounts to 
explain several points. So, the entire 
procedure is that the Income-tax Offi
cer examines the case and drafts an 
assessment order and the Inspecting

* Commissioner again examines the 
cases and finalises the assessment. 
The assessee goes with his booVrs of 
accounts before the Income tax Offi
ce* and explains everything. He b

called a second time before the Asris- 
tant Commissioner and he has to go 
through this process again.

Now. regarding the rest of the
procedure, an apeal will lie to the
Commissioner and thereafter to the
Appellate Tribunal; Therefore, this 
will lead to duplication and will hare 
grave consequences on the comple
tion of assessment In time. * ' ‘ '

MR. CHAIRMAN: Assuming that 
the procedure now prescribed does 
not necessitate a de novo looking into 
by the Deputy Commissioner of
Assessment but is confined only to 
the Deputy Commissioner looking 
into the grievances or ' additions 
etc.,—if that be the scope of the Sec
tion—would not most of your criti
cism be superfluous? *

SHRI P. S. BHASKARAN: No* 
Sir; the assessment will be under 
the signature of the Inspecting Com
missioner, but he is not responsible 
for the assessment.

MR. CHAIRMAN: Responsibility is 
a different aspect of the matter. What 
you said is that once it goes to the 
Deputy Commissioner, the entire 
gamut will be before "him and he 
will have to start from scratch. I do 
not see that in the Section; what I fee 
is that if the addition is to be more 
than Rs. 25,000, an order is sent to 
the assessee and a copy is sent to 
the Deputy Commissioner of Assess
ment. If that be the scope of the 
procedure, is not most of* your criti
cism untenable?

SHRI P. S. BHASKARAN: With 
respect I submit that that is not 
the scope of the Section. The Sec
tion says that thereafter the assess
ment order will be under his signa- 
t*r#.

MR. CHAIRMAN: It says that he 
might apply to. the Deputy Commis
sioner under Section 144(B) and, 
within seven days of th« date of re
ceipt by him of the draft order or 
within such extended timft o#t



ceediqg 15 days, the Deputy Com
missioner of Assessment may look 
at the application made to him in 
this behalf and the Deputy Com
missioner may make an assessment of 
the total income or loss by the 
assessee and determine the sum pay
able by him or refundable to him on 
the basis of such assessment.

SHRI P. S. BHASKARAN: So, the 
whole assessment is to be made by 
him.

MR. CHAIRMAN: On the basis of 
the draft assessment, the Deputy 
Commissioner has to determine, by 
hearing the assessee on the one side 
and the Income-tax Officer on the 
other.

SHRI BHAGWAT JHA AZAD: 
Bven in normal cases where an 
assessment is made, when it is put to 
a higher officer, he will himself deter
mine how much in detail he goes 
afcout it or does not go about it, but 
ia any caste he is entitled to know, 
before putting his signature, what the 
Income-tax Officer has done.

MR. CHAIRMAN: He is right.
The Inquiry Officer starts where the 
Income-tax Officer left. Now, if that 
be the scope of this Section, and if 
the Deputy Commissioner starts 
where the Income-tax Officer leaves 
is not your criticism of this provision 
untenable?

SHRI P. S. BHASKARAN: With
respect that is not the scope of the 
Section. The Deputy Director or 
Director gives instructions without 
actually shouldering the respon
sibility of the assessment. The assess
ment order is signed by the Income- 
tax Officer.

Now, in appellate proceedings, the 
scope of appeal is generally limited 
to points raised or grounds of appeal 
whereas, here, the scope is not res
tricted to the correction of the dis
puted additions. The entire assess
ment is before the Inspecting Deputy 
Commissioner and he signs the a$sess- 
meitt order and his role is neither

adjudication nor arbitration of the 
disputed points. He is making the 
assessment and that will considerably 
delay the assessment procedure. My 
suggestion is that his advice should 
be confined to the disputed points 
which are before him. I do not see 
why he should look into the whole 
assessment.

MR. CHAIRMAN: It is not as
though he cannot look into the matter,, 
but it does not mean that he just 
starts from scratch.

SHRI P. S. BHASKARAN: I am 
not saying that he starts right from 
scratch but he wil have to go through 
not only the disputed points but even 
the undisputed points.

SHRI BHAGWAT JHA AZAD: How 
do you say that?

SHRI P. S. BHASKARAN: The
assessment has to be made by him.

SHRI BHAGWAT JHA AZAD: So 
what? The words are ”on the basis of 
the assessment”. Those are the 
operative words. So, the whole 
gamut is not before hilfi; he only goes 
on the basis of the assessment.

SHRI p. S. BHASKARAN: The 
words used are “the Deputy Commis
sioner may make an assessment” .

MR. CHAIRMAN: There is nothing 
to bar him from looking into the 
Income-tax Officer’s assessment if he 
is not satisfied, but it is not necessary 
where he is satisfied. If the ITO looks 
into all aspects of the matter pro
perly and adequately, he need not 
go into it.

SHRI VASANT SATHE: The word
ings here are “notwithstanding any
thing contained in this A ct... .on the 
basis of such assessment” , ‘ . . . . o f
the draft order.........refundable to
me.” On the basis of such assess
ment, means the assessment made by 
the Dy. Commissioner and not by the 
Income Tax Officer in reference.

MR. CHAIRMAN: ‘Such assess
ment’ is the draft assessment. That 

. is not what you say.



SHRI P. S. BHASKARAN: The
second point is that we have to con
sider the workload which will come 
on the IAC and the question of 
period for completing their assess
ment. I submit that the ITO may lie 
•ble to do ten or twelve cases of 
assessment of this nature. But if 40 
to 80 cases of assessment are referred 
to him, then it will take a considerable 
time to complete the assessment. In 
the months of March and April, there 
will be a large number of assessment 
cases and it will become difficult for 
him to do.

MR. CHAIRMAN: We want this
practice to be discontinued.

SHRI BHAGWAT JHA AZAD: That 
makes a very bad reflection on the 
ITO- Do you presume that the majo
rity will be challenged?

SHRI P. S. BHASKARAN: I have 
not understood your question pro
perly.

SHRI BHAGWAT JHA AZAD: You 
are presuming that a large number 
of those assessments will be challeng
ed.

SHRI P. S. BHASKARAN: What I 
am submitting is that in a month 
about 100 assessment cases are to be 
completed in a range of this nature. 
If 40 cases are referred to the IAC, 
he will not be able to dispose of them 
with the result what should be done 
in one month w ill be carried forward 
to the next month. There will be a 
considerable delay in the completion 
of these cases. I am not concerned 
with limitation of 30th March. I am 
only concerned with the delay in the 
completion of the assessment cases.

MR. CHAIRMAN: Well, it is sub
ject to limitation. Are you trying to 
suggest that it is not subject to 
limitation?

SHRI P. S. BHASKARAN: At pre-
♦ sent, they are subject to limitation.

MR. CHAIRMAN: The Department
will have to make suitable arange- 
ment. Otherwise, no assessment can 
be made.

SHRI S. R. DAMANI: According to- 
my experience and what L see is that 
LAC and ITO are working in ebb- 
sultation with each other. In such 
cases where the amount involved iff- 
Rs, 25,000^ or more, which is not 
permissible, if those cases are referred 
to the Dy. Commissioner or the IAC,
I think the Department, in order to 
avoid more appeals, vies the assessee 
one more hearing so that he can place 
his view point before a senior officer 
and gets justice. In such cases, how 
do you presume that there will be 
accumulation of work and difference 
of opinion and the ITO will not be 
able to do more cases?

MR. CHAIRMAN: This has man}
plus points including minimising the 
litigation and appeal work. So far as 
drafting is concerned, let me tell you 
that the entire drafting will be meti
culously gone into. We are not going 
through the drafting. It will be look
ed into by the Board very meticulous
ly and the Law Ministry and we will 
do our bit to see that everything is 
included properly. But subject to 
the changes that we will be making 
in the drafting it i$ only in order to 
bring it in conformity with the pres
cribed standard that we will be doing 
it. There are certain changes which 
have many plus points. In this scheme 
there are plus points.

SHRI R. V. SWAMINATHAN: I
want to know what other suggestions 
the witness can afford to give. Be
cause I find that the present system of 
working of the IAC and ITO is per
fectly all right as far as advantage 
to the client is concerned. If he has 
got any other suggestion in the 
interest of the client, he can tell us.

MR. CHAIRMAN: He has already 
given suggestions In that regard.

SHRI S. R. DAMANI: When the
. present system if working properly, 
then why does he say these thing#

SHRI P. S. BHASKARAN: Whers 
this type of addition could be made 
it could be assigned lo the IAC so that
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he makes all the Investigations and 
M e easement order with the result 
that there will be no duplication of 
work and the assessee gets some con
sideration. But, I again say that there 
is likely to be a considerable delay.

MR. CHAIRMAN: What you have 
said about the delay is a compelling 
•circumstances, otherwise that will en
sure expeditious working.

SHRI VASANT SATHE: Whenever 
a dispute arises, these ITOs would 
normally refer this dispute to higher 
officers.

MR. CHAIRMAN: Where the case 
involves more than Rs. 20,000 we 
will consider that.

SHRI P. S. BHASKARAN: Subject 
to what I have said, I wish to bring 
certain points regarding appeal. The 
first point is that when the assessment 
is disputed and addition is made by 
the IAC, should there .be two-tier of 
appeal to the Commissioner and the
I.T.A.T. and so on. We submit that 
one level of appeal should be suffi
cient when assessment is made at 
such a senior level.

MR. CHAIRMAN: That means you 
-want only one appeal to the tribunal.

SHRI P. S. BHASKARAN: Yes, sir. 
At present, there is no inter-mediary 
stage of appeal.

MR. CHAIRMAN: We will con
sider that.

SHRI P. S. BHASKARAN: As far
as the present Act is concerned, when 
an IAC makett the assessment, the 
appeal will be to the Commissioner of 
Income Tax. Now, I wish to bring to 
the notice of the Committee, the pro
visions of Section 119 of the present 

/Act. It says that the Board is entitled 
to give instructions to the officers sub
ordinate to it and they are bound to 
observe and follow those instructions. 
There its an exception in the case of 
Appellate Assistant Commissioners. 
The Board cannot *iva nny instruc
tion  which will fetter the discretion 

the Apmtlate Assistant Commis-
2 m ' V m  * * *

regarding fettering the diacretion of 
the Commissioners of Income Tax who 
are liable to hear an appeal.

MR. CHAIRMAN: We will have 
to make that change. If he appellate 
discretion vests in the Commissioners, 
an analogous provision will have to 
be made, prohibiting the Board from 
giving any direction to the Commis
sioners on par with the restrictions 
that they have for Appellate Assistant 
Commissioners.

~SHRI P. S. BHASKARAN: The
second point that I would like to 
mention in this connection is this. The 
Wanchoo Committee had recom
mended that the number of Income- 
Tax Officers under each Commissioner 
should not be more than 40. This re
commendation has been made; with 
the idea that the Commissioners will 
be closely associated with the day to 
day work; they will get involved in 
the assessment so that the quality of 
the work could be improved aftd the 
object of checking tax evasion could 
be met. Now, our submission is this.
If this suggestion is implemented and 
the Commissioner is closely associated 
with the assessment work, giving up 
the appellate work, will it not involve 
some sort of difficulty, psychological 
difficulty with the assessees?

MR. CHAIRMAN: What is the way 
out?

SHRI P. S. BHASKARAN: We
would submit that if the appellate 
work is given to the Commissioner, 
there should be a separate cadre, 
which will be wholly doing appellate 
work, like the Appellate Assistant 
Commissioners. This is our submission 
regarding thi8 point.

SHRI BHAGWAT JHA AZAD: In
the present conditions what happens 
is that the higher Officers are abso
lutely away from the actual easess- 
ment work. Today, they are doing 
much nf the administrative job rather 
than doinc anythin? with regard to 
assessment. I think what the Wanchoo 
Committee had suggested It tb*t **»«•«
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Itigher Officers should be definitely in 
touch witti the actual assessment. I 
ma labouring on this point since long 
and I support the recommendation of 
•the Wanchoo Comxnittee on this point. 
You should not take them away from 
the actual assessment work, which 
they are partly today. ftiis should be 
seen from this point and not from 
the point of view of what the witness 
aays.

MR. CHAIRMAN; After assessment 
is over, the appeal must go to the 
Commissioners who are not connected 
with the.........

SHRI BHAGWAT JHA AZAD: I
bave understood the point. That is 
what I want to emphasise. He says 
that at present-----

MR. CHAIRMAN: If I have under
stood him correctly, he says that 
if the Commissioners are connected 
with assessment itself, while they are 
sitting in judgment as appeal court, 
they will not be able to exercise an 
independent discretion because they 
will be associating themselves with 
the computation Of assessable income 
for assessment purposes. Therefore, a 
-machinery may be created by which 
an independent judgment will be 
brought about. I think this is your 
suggestion.

SHRI P. S. BHASKARAN: Let me 
make it clear that while I support the 
plea...,. I

SHRI R D. SHAH: As the intention 
goes, it is not that the same Com
missioner will be doing both the func
tions. The Wanchoo Committee had 
also recommended that the number 
of Commissioners should be increased. 
The idea is to have separate Com
missioners (Appeals). The appeals 
will not go to the same person for the 

{P sy ch o log ica l reason, as mentioned, 
because he may not be in a position 
to do justice. The sarme judicial func
tions and the same administrative 
functions of 'aw should not be vested 
in one individual. Of course, we have 
tiot spelt out our intention. The ad

ministrative manner in which we pro
pose to work it out is that ihere will 
be Administrative Commissioners, 
who will be included in the category 
of Commissioners! and they will tot 
called Additional Commissioners (In
come Tax Appeals), so that the diffi
culty which Mr. Bhaskaran pointed 
out is not likely to arise.

SHRI P. S. BHASKARAN: I «m
bringing before tJhe Committee the 
position under the existing law.

SHRI BHAGWAT JHA AZAD: 
What Mr. Shah is saying is that there 
will be separate Additional Commis
sioners. But, they will be eligible 
otherwise both for assessment and 
hearing appeals and they will be inter
exchangeable so that we can bear 
upon their experience.

MR. CHAIRMAN: There will not
be dual function but they will have 
sufficient experience in both the 
spheres.

SHRI P. S. BHASKARAN; The next 
clause on which we have given our 
note is Clause 46. The Clause pro
vides that applications against ex- 
parte assessment should be decided 
within 30 days. We submit that this 
time limit may not be quite sufficient, 
and in many cases, there may be 
practical problems. The time limit 
may be slightly extended so that it is 
sufficient. We have suggested 90 
days.

MR. CHAIRMAN: We will consider 
that. What is the reason that it 
should be 90 days and not 30 days?

SHRI P. S. BHASKARAN.- The 
problem is that assessment files some
times are n°t available.

MR. CHAIRMAN: Whose fault is
that?

SHRI P. S. BHASKARAN; Here, 
the law is being enacted —

MR. CHAIRMAN: Please do not
advance these arguments, Mr. Bhas- 
karan, for God’s sake. You ha*e aaid 
that the time limit should be *® day* 
and we have understood tha reasons.
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Your reasons are . compelling the other 
way.

SHRI S. R. DAMANI: If the filea 
are not available within 30 days, what 
is the guarantee thbt they will be 
available within 90 days?

SHRI P. S. BHASKARAN: I am
only saying that 30 days appears to jbe 
a too short period. Then, I would like 
to refer to the amending provision 
(Section 244) regarding payment of 
interest. It says that the interest 
should be paid from the date of pay
ment to the date of refund. The 
period of one month from the date of 
appeal, therefore, shall be excluded in 
determining the period for which in
terest should be paid. Now, if interest 
is to be paid from the date of collec
tion to the date of refund, we feel 
that there may not be any logical 
reason for excluding this one month 
period for calculation of interest. The 
date of the appeal order lhas no relev
ance to the payment of interest.

MR. CHAIRMAN; I mean one 
month was a reasonable period within 
which, with all the administrative 
difficulties, one should be able to 
verify and do it.

SHRI P. S. BHASKARAN: It is
not delay. Now interest to be paid 
from the date of payment or collec
tion

MR. CHAIRMAN; That is tfae time 
allowed for *makinsr over. Anyway, 
you may proceed to the next point.

SHRI P. S. BHASKARAN: I will
now take up Chapter XIXA dealing 
with settlement.

MR. CHAIRMAN: It is an impor
tant chapter; and an important me
chanism is being set up.

SHRI P. S. BHASKARAN*. This is 
a very important innovation regarding 
settlement We have a feeling that 
the legal provisions, as they are draft
ed to-day, may not achieve many of 
the purposes behind the legislation.

MR. CHAIRMAN: Why?

SHRI p. S. BHASKARAN: The
first point is that an assessee can
•make an application to the Settlement 
Committee for making settlement; and 
once he makes an application, he is. 
debarred from withdrawing that ap
plication. The aecond point is that, 
the members constituting the com
mittee can ask for any report from 
the income-tax authority, at any 
stage. Now, once the application is 
made, it would be difficult to with
draw it. Secondly the board can direct 
any income-tax authority to send 
reports, make investigations etc. Now,* 
we feel that the term “any income- 
tax authority” may include the Appel
late Assistant Commissioner, in the 
present set-up, when the matter is 
pending before the Appellate Com
missioner. We feel that the call for 
a report from tlhe Appellate Assistant 
Commissioner and requiring him to 
do investigation, would not be quite 
worthwhile. The real report should 
be from the income-tax officer and in- 
sepecting commissioner, and the com
missioner concerned. The first sug
gestion that we make is that the pro
vision for calling for reports etc, 
should be given to tlhe income-tax 
authorities other than the appellate 
assistant commissioners.

MR. CHAIRMAN: First you told 
us that this new innovation which 
speaks of putting up new machinery 
for settlement, is a proper, just and 
appropriate mechanism. Now, you say 
that no report should be asked for 
from Ufte (Assistant 'vCommissdoner 
Why?

SHRI P. S. BHASKARAN: Our
reading of the section is that if the 
matter is pending before an income 
tax authority, the report is to be cal
led for from that income-tax autho
rity. It is not as if the settlement 
board has the discretion to call for 
the report from any authority. We 
feel that since it is the income-tax 
authority and the IAC who are con
cerned, the report should be called ^ 
for from them.

MR. CHAIRMAN: We will make 
sure that it is not fettered. Again, it
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is a question of draft. I do not think 
it could have been the intention that 
they go only by the report of the ap
pellate authority. Would you draw 
my attention to the particular phra
seology on which you fall back?

SHRI BHAGWAT JHA AZAD: I 
think it is 245B.

SHRI P. S. BHASKARAN: The ap
plication is made when the matter is 
pending before any income-tax autho
rity and when you call for report from 
the concerned authority, my reading 
is that it is that income-tax authority 
before whom it is pending.

SHRI BHAGWAT JHA AZAD: 
Where is it mentioned so, in 245B?

MR. CHAIRMAN: The income-tax 
authority which is defined in 245A and 
245B, includes everybody. Even as
suming that what you say is correct, 
I do not see any harm in calling for 
it from the appellate authority.

SHRI P. S. BHASKARAN: There
is nothing wrong; but what I submit 
is that to make detailed enquiries or 
a report regarding some factual mat
ter, the more appropriate person is 
likely to be the income-tax officer and 
the inspecting commissioner.

MR. CHAIRMAN: Let us leave it to 
title wisdom of the Settlement Com
mittee to decide who is the concerned 
authority under a particular circum
stance. '

SHRI BHAGWAT JHA AZAD: 
When you say an income-tax autho
rity, it means deputy commissioner or 
the income-tax officer also.

SHRI P. S. BHASKARAN: My sub
mission is that an application for set
tlement can be made when the matter 
is pending before any income-tax 
authority Then you can call for a re
port from the concerned income-tax 
authority. My reading is that the 
“ concerned income-tax authority'’ 
means the authority before whom the 
matter was pending when the refer

ence was made to the Settlement 
Committee. If that is the Appellate 
Assistant Commissioner, I think that 
it may be more advantageous to call 
for a report from the Income-tax 
Officer and Inspecting Assistant Com
missioner rather than the Appellate 
Commissioner.

SHRI R. D. SHAH; You know that 
an appellate assistant commissioner or 
a deputy commissioner has powers 
also to enhance the tax. In the course 
of appeal, he might have collected a 
certain information and the assessee 
lhas to come up for a settlement. Why 
should you not permit the settlement 
cormmittee to do it?

SHRI P. S‘ BHASKARAN: I am 
not saying, “Do not call for the report 
from him.” I am only suggesting that
I have the apprehension that the pro
visions, as drafted, mean that you 
can call for a report frcm the autho
rity concerned and not from anyone 
else. You can call for a report from 
any ineome-tax authority; I have no 
submissions on that.

SHRI BHAGWAT JHA AZAD: 
“concerned” here means concerned for 
the purpose of settlement.

SHRI VASANT SATHE: I wanted 
one clarification. Is it suggested that 
if an application is to be made for set
tlement, then, it should be made prior 
to the appellate stage; and that it 
will be more advantageous then? If 
tihe difficulty of calling for the report 
from the appellate commissioner is to 
be avoided, is it suggested that either 
the assessee makes the choice and has 
the advantage of appeal before appel
late authority, or at the stage when 
he decides to go in for settlement? If 
that is done, we will avoid one stage.

MR. CHAIRMAN: Mr. Sathe, if you 
read 245C, you will find that applica
tion can be made at any stage, whe
ther it is the ITO stage or any other 
stage.

SHRI VASANT SATHE: Should it 
be at any stage including the last stage 
or conditional only at the initial stage,
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m o  that the assessee could not have 
Hhe advantage of both?

MR. CHAIRMAN: It should be the 
one or the otfeer.

SHRI VASANT SATHE; Today, as 
the amendment stands, under section 
245C, he ean Bo at any stage. I am 
suggesting whether a certain change 
could not be made ifi section 245C to 
obviate the difficulty of making an ap
plication at any stage instead of only 
at the income-tax officer’s stage.

SHRI P. S. BHASKARAN: No. I 
would prefer that tlhere should be a 
provision for making an application to 
the board of settlement at any stage 
of the proceedings. In fact, I would 
go one step further and say that even 
after an assessment is made, regard
ing the collection also, there should be 
a provision whereby if an assessee is 
bankrupt and he cannot make the pay
ment, he can have approach to the 
board of settlement for settlement of 
the tax liabilities.

Then, proviso to section 245D seems 
to take away the concealment cases 
from the scope of these applications 
for settlement. We feel that there 
is no rationale criterion for leaving 
out concealment cases from settlement. 
In fact, there are cases where settle
ment should be tried, of course, at 
what stage of concealment etc. has to 
be considered. But most of the cases 
for settlement are bound to be cases 
where there is concealment, so, we 
feel that this proviso will take away 
a large part of the cases which really 
should form the subject matter of ap
plications to the board of settlement.

SHRI K. R. GANESH: That has been 
deliberately put there.

MR. CHAIRMAN. And there is a 
rationale also, as far as I can say. It 
is the settlement machinery which 
will deal with it in the. manner it 
wants to deal with it.

It is not as though everyone who 
comes for settlement is left out of 
the purview of prosecution or penalty. 
The settlement committee can decide

upon the prosecution, penalty, convic
tion and other penal provisions.

SHRI P. S. BHASKARAN; The pro
viso aays that the settlement shall not 
be proceeded with.

SHRI R. D. SHAH: We have de
liberately put the word ‘established’. 
The question is that at that stage the 
concealment has been established con. 
clusively. Till the stage it is not 
established a man can go in for set
tlement, but once it is established at 
any stage, he cannot escape the 
rigours of the law by going to the set
tlement body. That is why we lhave 
deliberately put the word ‘establish
ed” There are cases of concealment,, 
doubtful concealment, suspected con
cealment etc. which are not covered 
here; there, he can g0 in for settle
ment, but once the concealment hasr 
been established and there must be 
Evidence for it, he cannot take advant
age of the settlement body and escape 
the consequences of the law.

MR. CHAIRMAN: To put it the
other way, it is like this. As Shri 
Vasant Sathe was saying, you have 
the one or the other, and you cannot 
have both; you exhaust everything 
here and your guilt is setablished, and 
after your guilt is fixed, then you 
come to the settlement committee— 
tihat is not the purport of this provi
sion. .

SHRI VASANT SATHE: He cannot 
have the best of both the worlds.

MR. CHAIRMAN: He cannot haver 
the cake and eat it too.

SHRI VASANT SATHE: Once the 
guilt is established, there is no ques
tion of settlement.

SHRI P. S. BHASKARAN: It is
very difficult to say at what stage the 
concealment is established.

As far as the ITO is concerned, he 
may consider he has established the 
concealment, but the appellate assis
tant commissioner may feel that there 
is no concealment at all; or sometime*, 
he may say there is concealment, and
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the man may go before the tribunal 
and the latter may say that there is 
no concealment at all. The main 
purpose of this provision is to cut out 
litigation and try to ascertain the 
correct tax liability with penalties, 
prosecutions etc. Wherever applicable. 
Therefore, the meaning of the words 
‘concealment is established* is not very 
clear.

Another point that I would like to 
make is this. When a settlement 
application is made, what happens to 
the regular assessment proceedings? 
What about the limitation for the 
regular assessment proceedings?

MR. CHAIRMAN: What happens?
They all come to an end.

SHRI P. S. BHASKARAN: If the 
application is reected by the board of 
settlement, then the assessment may 
get time-barred.

MR. CHAIRMAN; As far as I am 
able to understand it, the import is 
clear; once you go before the settle
ment body, what they do is the final 
thing and there is no quesetion of 
appeal or anything against it. What 
do you mean by the settlement fail
ing? Do you mean that they do not 
pass an order or do you mean some
thing else. If they do not pass an 
order, then we disband the committee 
and appoint a new one. It is a 
hypothetical question which would 
not arise.

SHRI P. S. BHASKARAN: Sub
clause 6 says that in certain circum
stances, the settlement shall be void. 
What will happen to the assessments 
in a case where a settlement becomes 
void? The point that I had raised 
becomes quite relevant in this context. 
When there is fraud or things like 
that, the settlement becomes void.

MR. CHAIRMAN: It becomes void 
when it is quashed by a writ.

* SHRI P. S. BHASKARAN: It fhall 
be void if it is subsequently found 
by the oummittee that it has been

obtained by fraud or misrepresenta
tion of facts. Thi* is what 245 D (6> 
says at page 31 of the Bill.

MR. CHAIRMAN: Then, he may 
reopen proceedings. There is no bar 
to that.

SHRI P. S. BHASKARAN: Reopen
ing may not be poesibls.

SHRI BHAGWAT JHA AZAD: If it 
becomes subsequently void, can the 
income-tax authority start prosecution 
against him? He says that the limi
tation clause would apply, and he has 
asked what would happen in that 
case.

SHRI P. S. BHASKARAN: I would 
submit that there should be separate 
provision regulating limitation in 
such cases.

MR. CHAIRMAN; Sub-clause 6 
merely provides that he cannot ob
tain an order of settlement by fraud* 
and plead limitation against reopening 
of assessment. That right will always 
be there with you. If there is any 
doubt, we shall clarify it. As I 
understand the provision, it is like 
this. Suppose in respect of business 
income, you have got a settlement for 
Rs. 5 lakhs and it is found that your 
income was actually Rs. 50 lakhs. In 
respect of of the Rs. 45 lakhs, the 
settlement for Rs. 5 lakhs is not an 
estoppel and you can reopen the 
assessment and assess for Rs. 45 lakhs.

SHRI P. S. BHASKARAN: After a 
return has been filed by the assessee 
and no assessment has been made 
within the period of limitation, the 
Supreme Court decision clearly says 
you cannot reopen that assessment.

MR. CHAIRMAN: We shall consider
it.

SHRI P. S. BHASKARAN: That al
most completes what I had to say on 
the memorandum.

MR. CHAIRMAN: I have a very 
important but general question to ask, 
From the several memoranda which 
we have received from different 
bodies, federations, associations, indW
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aeem to feel that we are making the 
law more and more stringent and 
more and more rigorous in order to 
unearth black money and to avoid 
evasion, and for that purpose, we are 
vesting more and more powers in our 
ITO’s in fact, much greater powers in 
regard to raids, -searches, seizures for 
assessments eta AH of whom 
without exception are complaining to 
us in their memoranda that the 
existing machinery and the officers 
themselves would not be able to carry 
the onerous responsibility involved. 
In other words, we are expecting of 

•our officers something which would 
be, as it were, just impossible, What 
'do you say to thig criticism? Are you 
willing to assure you that if we cast 
all the responsibility on you which 
is there in law, we can safely rely on 
you? I want you to reply without any 
fear. You can forget that your Min
ister and your Chairman are here; 
you have Parliaments fullest 
protection.

SHRI P. S. BHASKARAN: I can 
assure you that in this department 
there is a very large number of offi
cers who can certainly and very 
competently deal with this problem 
of tax evasion and collection of taxes 
with the least harassment to the tax
payer and utmcst convenience to 
■Government All I would request the 
Committee is: give freedom for exer
cise of initiative, drive and their un
doubted abilities which is needed to 
release the capacity o! these officers.

I am sorry to come back to the 
point with which I began. We have 
no grievances against class II income 
tax officers. We are all. sufferers in a 
common cause, we are all sufferers at 
the hands of the administration. What 
this Committee has to see is that 
every official of the department is 
able to exercise his initiative, drive 
and undoubted abilities in the moat 
fruitful and constructive manner.

SHRI K. R. GANESH: I want a few 
facts. What is the percentage of class
II officers who have put in 10 or more 
years of service?

SHRI P. S. BHASKARAN: I will put } 
a counter-question.

SHRI K. R. GANESH: I am asking 
a specific question. What is the per
centage of class II officers with 10 or 
more years of service?

SHRI P. S. BHASKARAN: I cannot 
give the exact number. Let me corar 
plete the answer by asking what is the 
percentage of Asstt. Commissioners \
have put in 13-14 years service in the 
cadre. As the hon. Finance Minister «
said, we have to consider the prospers r
and stagnation at every level in this 1
department in comparison to the levels 
in other departments and also the 
service of each group in this depart
ment and not one particular class or 
particular group. That is my submis
sion.

i.
SHRI P. G. MAVALANKAR: A* an 

important footnote to what you said, f 
how many ITO’s in class I or class II 
understand and interpret the existing 
laws correctly? Secondly—-I hope the 
answer to the first question will be 
honest and if it is so, it will be not 
many' what are the specific legislative 
improvement you want to suggest so 
that assessees are helped? We have 
heard difficulties from the point of 
view of the officers only.

MR. CHAIRMAN: We will hear 
others.

SHRI P. G. MAVALANKAR: From ^  
the point of view of the officers, what 
improvements woud you suggest in v 
law? If you cannot do it now, give us 
another memorandum about it, about 
the legal difficulties, how to make the 
law simpler, so that interpretation and 
assessment are easier and honest.

SHRI P. S. BHASKARAN: I have not 
put it in the memorandum. We have 
dealt with the causes of tax evasion 
mainly from a criminal point of view.
I would say quite a lot of errors in tax 
returns may be due to ignorance in 
understanding, the law, the complica
ted provisions thereof. I certainly feel  ̂
there is much room for educating the * 
tax-payers, in making them understand 
the various provisions of the law.

. . . . . . .  ^
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As for the knowledge of the ITOs 
and interpretation of law, we know 
that even a single Judge of the 
Supreme Court does not agree. There 
are two conflicting decisions within 10 
or 15 days of each other. On such 
matters, how can anyone predictly 
what is the correct position in the 
income-tax law?

SHRI S. R. DAMANI: Mr. Baskaran, 
you know this Bill has been brought in 
on the recommendation of the Wanchoo 
Committee just to reduce the tax 
burden and the Law Commission also 
has made recommendations. A part of 
the recommendations of the Wanchoo 
Committee is being implemented. The 
other part has not been implemented. 
What is your reaction about not im
plementing in full and implementing 
only a part of the recommendations? 
Will it serve the purposee for which 
we are trying to?

SHRI P. s. (BHASKARAN: You mean 
the recommendations on technical 
matters or the beneficiary aspects of 
them?

SHRI S. R. DAMANI: As far as the 
reduction in the rates of taxation is 
concerned, it has not been implemented 
and other stringent measures have 
been recommended and imple
mented Without the former, will It 
be possible that our purpose will be 
II. National Christian Council of India, New Delhi.
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served and whether the intention will 
be served?

SHRI P. S. BHASKARAN: That 
mainly is a policy decision.

MR. CHAIRMAN: Do you have any
thing to say?

SHRI P. S. BHASKARAN: On the 
rates of taxation, it i$ mainly a policy 
decision of the Government of India 
and we as an Association have nothing 
to say on the rates of taxation.

SHRI VASANT SATHE: Mr. Bhas
karan, you said a little while ago that 
the incomertax officers, given the free
dom to exercise their initiative, and 
given the initiative, can delver the 
goods in terms of recovering adequate 
revenue and taxes. Can you tell us 
one single factor, which is today 
uppermost in the minds of the income- 
tax officers, inhibiting this initiatve?

SHRI P. S. BHASKARAN: The most 
inhibiting factor is the heavy work
load on the income-tax officers 
Secondly, there is a sense of frustration 
at all levels of the department.

SHRI VASANT SATHE: Frustration 
for what reasons?

MR. CHAIRMAN: Thank you very 
much, Mr. Bhaskaran.

(The witnesses then withdrew)

(The witnesses were called in they 
took their seats)

MR. CHAIRMAN: The witness may 
kindly note that the evidence they give 
would be treated as ublic and is liable 
to be published unless they specially 
desire that all or any part of the 
evidence tendered by them is to be 
treated as confidential Even though 

f  they might desire their evidence to be 
treated as confidential, such evidence 
is liable to be made available to the 
Members of Parliament.

2978 LS I

You may now proceed with the 
submission you may wish to make on 
your memorandum.

SHRI E. D. DEVADASAN: Mr,
Chairman and gentlemen, we shall 
confine our submission to the provi
sions relating to charitable and reli- 
gous institutions. While we recognise 
the responsibility of the State to play 
a greater role in the economic affairs 
and development of the country, if 
we hvae to nesure the democratic 
framework of the Constitution, we 
feel that the voluntary agencies should
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be given an unhindered opportunity 
to carry on their charitable and reli
gious work. If we accept this premise 
that the voluntary agencies are essen
tial to preserve the democratic frame
work, then, whatever malpractices 
may be practised by some agencies, it 
will be the responsibility of the Gov
ernment to check sudh malpractices or 
prevent such agencies from operating, 
but not to put such restrictions as to 
prevent other agencies from operating.

It is well accepted that the obliga
tions under the trusts are sacred and 
solemn. Most of the assets are given 
ty  people who have sacrified them
selves for noble cau*3es.

MR. CHAIRMAN: Not necessarily; 
not always.

SHRI E. D. DEVADASAN: Granting 
there may be exceptions, mostly these 
charitable trusts are created on the 
ba»sis of the sacrifice of certain indivi
duals by setting apart a part of their 
assets for charitable works. Therefore, 
the trustees have an obligation to keep 
alive their trust. My first point now 
is, if the funds are allowed to be 
invested only in Government securities 
and scheduled banks or the Govern
ment financial Institutions, then, under 
the present rate of inflation, the value 
of the entire thing wouM be drasti
cally reduced if not wiped out within 
a period of 10 to 20 years.

MR. CHAIRMAN. Will you please 
clarify this, whether you have objec
tions against the existing provisions 
which prescribe investment of trust 
funds in Government securities or 
Government approved securities in 
respect of certain accumulated 
incomes, or, is your objection directed 
against the proposed provisions con
tained in clause 6 of the Bill?

SHRI E. D. DEVADASAN: Under
the present provisions.

MR. CHAIRMAN: Are you referring 
to clause 6(c)<e)?

SHRI DEVADASAN: I am referiing 
clause 6(1) (bb)—activity for proilt

MR. CHAIRMAN; It does not refer 
to any investment in any particular 
cecurities. It is only (c)(e) which 
says: “subject to the provisions of 
clause (bb) in the case of a trust or 
charitable or religious purposes or a 
charitable or religious institution, if 
any funds of the trust or institution 
are, or continue to remain, invested 
for any period during any previous 
year commencing after the 31st day of 
March, 1978, in any concern (includ
ing a company) which ic carrying on 
any business and which is not owned 
or controlled by the Government.”

SHRI E. D. DEVADASAN: I am 
objecting to this.

MR. CHAIRMAN: Your entire
memorandum proceeds on the assump

tion that you are forced to Invest it is 
Government securities. Which are the 
provisions which contemplate or 
postulate compulsory investment in 
Government securities?

SHRI E. D. DEVADASAN: I came 
to that conclusion from this clause 
which says that an institution cannot 
invest its money in certain companies.

MR. CHAIRMAN: It merely says
that you cannot invest in concerns 
including companies, whih is quite 
different from saying that you are 
precluded from investing anywhere 
except in Government securities. You 
are trying to canvass before the Com
mittee as though the new provision 
postulates compulsory investment in 
Government securities. That is not 
so. It is a prohibition that you can
not invest in a business concern. 
Have you any objection against th.it?

SHRI E. D. DEVADASAN: If we aro
allowed to invest in any company.......

MR. CHAIRMAN: You are now 
making a submission on the basis of 
an erroneous reading of^the provision. 
We will give you further time. If , 
necessary, you can submit an alternn- 
tive memorandum. Of course, we 
cannot say whether we will be abV* 
to give you time.
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SHRI E. D. DEVADASAN; As the MR. CHAIRMAN: I thank boU Mr.
Chairman has kindly suggested. We Devadasan and Rev. Rolston.
•hall be pleased to submit an alter
native memorandum on the basis of
re-thinking. (The Committee then adjourned)
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(The witnesses were called in and they 
took their seats)

MR. CHAIRMAN: Direction 58 of 
the Directions of the Speaker under 
the Rules of Procedure and Conduct 
of Business of Lok Sabha provide? 
that the witnesses must be informed 
that the evidence which they give 
would be treated as public and is 
liable to be published unless they 
desire that all or any part of the evi
dence tendered has to be treated a* 
confidential. Even if they desire their 
evidence to be treated as confidential, 
such evidence is liable to be made 
available to the Members of Parlia
ment. The Committee would like you 
to take note of this.

SHRI M. H. MODY: Sir, I am not 
familiar with the procedure which you 
wish to adopt in these proceedings; 
whether—

MR. CHAIRMAN: You can deal
with the memorandum point by point 
except that we w ill adjourn at 6 p.m. 
»3harp. You will make your points 
and on every point we w ill question 
you. So you can be brief— because 
yours is a fairly long memorandum—  
if you want to take all the points. Or 
you can choose the salient points. It 
ir your choice.

SHRI M. H. MODY; I would like to 
start off by expressing our thanks for 
providing us with this opportunity to 
make these observations on what we 
consider to be an extremely important 
Bill. I would like to (make a few  
introductory remarks before I go on to 
deal with the specific issues. I m ay 
not deal with all of them but I w ill 
deal with the important ones.

The first point which I would like 
to make is that this B ill basically 
originates from the recommendations 
which have been made by the Wan
choo Committee and we have been 
rather disappointed with the Govern
ment in that Gome of the very import
ant recommendations of the Wanchoo 
Committee have not been implement
ed by the Government. We again 
v/ish to emphasise that one of the im
portant objects of appointing a learn
ed Committee such as the Wanchoo 
Committee is frustrated if the funda
mental recommendation on the most 
important points is not taken into 
account by the Government.

In particular, since this Bill is con
cerned with the question of black 
money which is a cause of concern 
to all of us, certain aspets of the 
recommendations of the Wanchoo
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committee, particularly those dealing 
with the cases of the generation of 
black money, do not seem to have 
received any attention. We recognise 
that Government's proposed amend
ments deal with some of the problems 
•concerning the detection of black 
money after it is generated, but very 
little has been done with a view to 

\ preventing the generation of black 
f money itself and in order to ensure 

that the reasons why black money is 
coming into existence itself are pre 

. vented at the source.

MR. CHAIRMAN: /What do you 
think are the sal) ant features which 
deal with the generation of black 
money, and which have not been taken 
care of properly, except the rate:* 
which of course have been repeuted 
by everybody, namely, that they have 
not been reduced?

SHRI M. H. MODY: I do think that 
this is a very important recommenda
tion. You will remember that the 
Wanchoo Committee itself has stated 
that this is its central recommenation 
and that its other* recommendations 
follow from this. Ho that extent, 
even at the cost of repeating some
thing which you might have heard 
already, I do wish to say that this 
suggestion regarding reduction in tax 
r&tes is a very important one which 
needs to be implemented

The Government’s strategy hitherto 
has been that it wants to catch black 
money by increasing its ppwer of 
search, power of seizure, power of 
imposing penalty and various other 
confiscatory rovisions of this nature. 
Our submission is ’ that experience 
shows that these powers have not 
worked. The time has come when the 
opposite remedy should be tried out 
and here is a learned body ouch as the 
Wanchoo Committee which has recom
mended certain suggestions. I per- 

f sonally feel that these suggestions 
should have been followed as a whole 
and not in a piecemeal fashion.

Dealing with the specific points 
which the Wanchoo Committee made, 
apart from high rates, they referred 
tc the shortages and the consequent 
controls on business. We do recognise 
that this is outside the scope or tnis 
Committee but it is a very important 
factor. The next one is regarding 
donations to political parties which is 
a very important factor which enters 
into the generation of black money; 
then there is the existence of certain 
corrupt business practices and the 
eiling on the disallowance of bona 
fide business expenditure. These are 
important points. Certain of the 
ceilings which have been imposed on 
bona fide business expenditure are 
unfair and the imposition of these 
ceilings has encouraged some rlasses 
of businessmen to resort to bad prac
tices which We think ought to be 
discouraged.

MR. CHAIRMAN; You are referring 
to the existing lawt

SHRI M. H. MODY: Yes; they have 
also referred to another important 
point, that is, the ineffective enforce
ment of the existing tax laws. Sir. 
you yourself are conversant with the 
adirrnistration of the tax system, and 
some of us also have some experience 
of this matter even if it is a little 
limited. We find that the administra
tion itself needs to be toned up to \ 
very large extent, and while adequate 
steps have not been taken to tone up 
the administration and to use the 
existing powers of the Government 
which are already vast, further 
powers are sought to be taken in order 
to—if I may use the expression—ter
rorise the taxpayer into giving up 
black market practices. We feel that 
this strategy is not an appropriate 
strategy.

MR. CHAIRMAN: Wi’ l it succeed
or not?

SHRI M, H. MODY: We have very 
grave doubts about it, and the past 
record shows that it has not succeeded.
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There is one other general point 
before 1 go on to the apeciflc points, 
and that is, there are several provi
sions in this Bill which are retrospec
tive in their effect and our submission 
ir that theoe provisions which have a 
retrospective effect should be avoided 
as far as possible. I will deal with 
them as and when we come across 
those items, but specifically, the first 
item is the provision that the charitie3 
may not invest or may not continue to 
invest their funds in a business enter
prise. The effect of this is. that invest
ments which have taken pjace many 
years ago or which might have formed 
part of the corpus of a trust are now 
sought to be liquidated and converted 
into certain other authorised invest
ments. We feel that this operate3 in 
s retorspective manner and should not 
be operated in that manner.

MB. CHAIRMAN: How is it retros
pective? One agrees with the provi
sions or not; it is a different story, 
but on the limited question of retros- 
pectivity, how is it retrospective9

SHRI M. H. MODY: It is in the sense
that activities which the law recog
nised as legal and proper for many 
scores of years are suddenly now made 
illegal. •

MR. CHAIRMAN: How is this parti
cular provision retrospective?

SHRI M. H. MODY: You are forced 
to liquidate an investment which was 
otherwise valid. You can rightly say 
that in future the investments of the 
funds of charities and trusts may be 
made in such and such a manner, but 
to Gay that the existing investments 
should be liquidated, should be dis
continued is retrospective in Its con
sequence.

MR. CHAIRMAN: What you seem 
to suggest to that if the law contem
plates discontinuance of the exiting 
investment and for the future it 
becomes retrospective, that is a little 
philosophical.

SHRI M. H. MODY: Then there are 
certain amendments—clause 14 which 
seeks to amend section 64 of the Act; 
you are aware that this section deals 
with certain cases where the income 
of one person is treated bg the income 
oi another person. Here again, the 
principle that any legislation should 
not be retrospectively applied is well- 
estaiblished in the past. But never- 
theleiss certain provisions are now 
sought to be made which will have a 
retrospective effect.

MR. CHAIRMAN; Which clause are 
you referring to?

SHRI M. H. MODY: Clause 14(1) 
(iv).

MR. CHAIRMAN: Would you like 
to elaborate on clause 13? The Mem
bers might like to ask some questions
II you think it important, you may 
do so: otherwise, you can proceed.

SHRI M. H. MODY: I have nothing 
to say on clause 13. As far as clause 
14 is concerned, there are certain pro
visions contained in this which, in my 
submission, are retrospective in their 
effect For example, there is a provi
sion regarding income derived from 
assets transferred by an assesses to 
the persons specified in section 61—If 
the income is reinvested that income 
should be treated as the income of the 
person who is the transferor. This is 
a provision of considerable complexity 
in administration and in actual cffect 
results in the retorspective operation 
and reverses a state of affairs which 
the ]aw recognised as valid and accep
table for all these years.

Let me give you some precedents.
MR. CHAIRMAN: What administra

tive difficulty do you think it will 
create?

SHRI M. H. MODY: From the admi
nistrative point of view, many of these 
instances of transfer may have taken 
place even 30 or 40 yearo ago. I per
sonally think that it would be quite 
impossible for an assessee to ascertain 
himself what portion of the income is « 
derived from the original transfer of
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the assets and what portion of the 
income is derived from the subsequent 
accumulation of income.

You will remeber that by the Taxa
tion Amendment Act, 1970 certain 
substantial changes were made in those 
very Gections dealing with Hindu un
divided family, on the question of 
putting the personal property into the 
family hotch potch. At that time the 
law recognised that any transfer 
made prior to the application o{ the 
Act should not be touched.

MR. CHAIRMAN: That is a different 
scheme completely.

SHRI M. H. MODY: The principle is 
the same. When you are making a 
change of this nature, after all, you 
are dealing with a special area where 
you are deeming the income of one 
person to be that of another person. 
You are attaching some statutory fic
tion. That statutory fiction should 
operate prospectively and not retros
pectively.

MR. CHAITiN7N In other words, 
what you are suggesting is that all the 
transfers effected so far to the minor 
child or to the spouse, whidh were not 
taxed by the various sections so far. 
should be expressly exempted.

SHRI M. H. MODY: That is our 
submission.

Coming to the specific amendments 
I would like to discuss, my first sub
missions are no clauses 5 and 6 of the 
amending Bill, which primarily deal 
with certain amendments affecting 
charitable institutions and charitable 
trusts. Our first submission is that 
this rule, and which is forming part 
of the statute book for over ten years, 
which requires a charitable trust to 
compulsorily expend its income up to 
a certain limit, and to accumulate the 
income for a certain limited purpose, 
again subject to certain limitations, 
requires to be reconsidered. From mv 
limited experience of the matter I have 
come to the conclusion that In fact

this has resulted in trusts being en
couraged to expand money of the 
charities sometimes even recklessly 
because at a particular point of time 
you find yourself in a situation where 
you have to spend the income on tiie 
objects of the trust; otherwise, you 
will lose your dharitable trust exem
ption. Therefore, you spend money 
on objects on which you would not 
have liked moneys to be spent on an 
earlier occasion. In the light of the 
restrictions which are already con
tained in the powers of the trustees 
to invest money in a certain manner 
and not to spend the money of the 
trust for tTie benefit of the relatives or ' 
of the author of the trust or persons 
who are re’ated to the author or any 
ol the trustees, these provision? 
require ta be reconsidered. There is 
also a restriction on the investment of 
trust funds in a certain manner. In 
view of the restrictions which are very 
severe, the limitation upon the com
pulsory spending of income does not 
seem to make any sense. This provi
sion about compulsory spending ci 
income was introduced in 1961 when 
the other provisions were not on the 
statute book. In the light of the 
changed circumstance*? this provision 
needs to be reconsidered.

SHRI AMRIT NAHATA: Would you 
suggest any time limit?
 ̂ SHRI M. H. MODY: I suggest no 

time limit. The trust should be per
mitted to spend its income, if it 
chooses, or to accumulate its income 
if it chooses.

SHRI S. R. DAMANI: Do you mean 
to say that the power of the trust to 
accumulate should be unlimited, be it 
25 per cent or 100 per cent?

SHRI M. H. MODY: If neceaiary,
the entire amount may be allowed to 
be accumulated. Let me give you the 
rationale of the government’s argu
ment when this rovision was brought 
into force. At that time the feeling of 
the Government was that a charitable 
trust was being used as a device for 
accumulation of fundi which were re
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invested in business which was being 
Cdrried on by the author of the trust 
or the trustees themselves. Now the 
trustees cannot invest the trust funds 
in a company or business in which 
they are interested except to the 
extent specified in section 13(2) (h) of 
the Act. In view of these limitations 
which are now enforced, I submit thst 
there is no harm in principle in a trust 
being allowed to accumulate any por
tion of its income.

SHRI AM RIT NAH ATA; A  charit
able trust is constituted for a specific 
purpose and that purpose is not served 
unless that money is spent. If that 
money is to be spent for a charitable 
purpose, naturally government would 
like that money to be spent expedi
tiously and as soon as possible for the 
attainment of that purpoae. What is 
wrong in prescribing a time-limit for 
this?

SHRI M. H. MODY: I am not sug
gesting for a moment that the trustees 
should be encouraged to accumulate 
funds. I am merely suggecting 
that there should be no provi
sion in the income-tax law  which 
would prevent them from accumulat
ing money, if they choose too. This is 
also the submission of the Wanchoo 
Committee. What is really necessary 
is an all-India law  which deals with 
the general administration of charit
able trusts on the lines of the Bombay 
Public Trusts Act, which is enforced 
ir. both Maharashtra and Gujarat, 
which may be considered as * model 
legislation.

I submit the income tax law  is not a 
medium for making rules regarding 
the administration of trusts; it should 
be limited to granting exemption and 
the conditions under which they should 
be granted.

MR. CHAIRMAN; Incoipe-tax law 
may not be a medium, but it certainly 
is an effective medium for controlling 
malpractices leading to accumulation 
of wealth in different hands. How do 
you say that it w ill lead to discrimi
nation in expenditure when you are 
allowed to accumulate under certain

circumstances? If you do not want to 
spend, you can accumulate subject to 
certain conditions. That is number 
one. But there is a rationale behind 
it. Where you want to save for the 
future, it can be done with the consent 
of the ITO. A ll that is needed in the 
meanwhile is that you do not invest 
money in »3hares but invest in govern
ment securities. That is the first 
thing. W liy do you say that that pro
vision is not a sufficient guarantee to 
ensure one not being compelled to 
spend reckle3sly because of the provi
sion of spending if it is a bona fide 
thing?

Secondly, you were referring to 
13(2) (h). It is a provision contempla
ted purely to ensure that trusts are 
not used a*? devices to earn exempted 
incomes accum ulate wealth and have 
large investments and have monopolies 
brought about. What objection can 
you have to this scheme of the law?

SHRI M. H. MODY: I have no objec
tion to the limitation contained in 
13(2) (h).

MR. CHAIRMAN: You also objected 
to it in your memorandum.

SHRI M. H. M O D Y: I have not. This 
provision is adequate. I was only 
making the additional point that the 
requirement regarding compulsory 
spending of income did not seem to 
fit in.

MR. CHAIRMAN: You say 13(2) (h) 
is sufficient and 1(e) is not necessary.

SHRI M. H. MODY: Yes.

SHRI V A SA N T SATH E: Would you 
suggest that a trust formulated for a 
particular charitable purpose should 
be avowed to spend its accumulated 
funds for a purpose which is not even 
enumerated in the formation 0f  the 
trust?

SHRI M. H. MODY: No, that would 
br illegal; I am not suggesting that.

SHRI V A SA N T SATHE: For what 
purpose do you suggest this accumu
lated fund should be allowed to be 
spent?
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SHRI M. H. MODY: It has ultimate

ly to be spent on the object of the 
trust. Sometimes even a small trust 
accumulates its fund for its objectives.

SHRI VASANT SATHE: That pro
vision is already there.

SHRI M. H. MODY: Only to the ex
tent of 25 per cent of the income.

SHRI BHAGWAT JHA AZAD: Sup
pose you want to have a hospital, and 
the purpose is medical relief. If a 
trust wishes to accumulate the entire 
amount for a number of years, what 
happens to the purpose for which it is 
created. Why do you want a blanket 
permission for accumulating all that 
for a number of years?

SHRI M. H. MODY: Let us take an 
example of a trust which has an in
come of Rs. 1 lakh per annum. Let 
us 9ay the purpose of the trust is 
medical relief. Under the existing 
law, you have to spend Rs. 75,000 on 
medical relief and you can only accu
mulate Rs. 25,000. If we want to set 
up an institution, a hospital, a nursing 
home or an institution for care of re
tarded children, if that is the object, 
it would not be served if only 
Rs. 25,000 are accumulated every year 
because the amount required may toe 
substantial and they may have to wait 
for perhaps 12 years before the object 
of setting up the institution is achiev
ed. But if you accumulate at the rate 
of Rs. 1 lakh a year, you may be able 
to achieve the object in two or three 
years.

SHRI BHAGWAT JHA AZAD: Do 
you mean to say that a trust 8et up for 
medical relief of the people should 
make people wait for ten years and 
then at the end when there is Rs. 10 
lakhs there should be a hospital or 
something like that? Will the purpose 
of the trust not be better served if 
Rs. 75,000 is spent on current relief 
to people, the other part being accu
mulated for some other object, the 
 ̂object of setting up an institution?

SHRI M. H. MODY: That is a matter 
of personal judgment.

MR. CHAIRMAN: Under another 
provision, there is no difficulty; you 
can accumulate the entire Rs. 1 lakh.

SHRI R. D. SHAH: I will explain 
some of the points made by Shri Mody. 
The first thing he referred to was 
about wasteful expenditure. Previous 
to this, the law was that one could 
spend 100 per cent and the maximum 
time allowed was 3 months beyond 
the previous year. This is an improve
ment upon the immediately preceding 
position under the law. He is requir
ed to spend 75 per cent and he can 
accumulate the balance of 25 per cent 
indefinitely. Not only this. If some 
incomes were received during the 
close of the year and if they were to 
be spent in the three months of the 
following year, that might lead to 
wasteful expenditure. So this law 
says that it could be spent in the 
whole year following the year in 
which the income arose. So the ques
tion of fear of wasteful expenditure 
does not arise.

The rfecond point was about the 
income-tax law governing investment. 
It is the income tax law which gives 
the benefit of tax exemption to chari
table funds and, therefort, the law has 
the right to regulate investments and 
the manner in which they should be 
spent.

The third point is about accumula
tion. He can accumulate. He has to 
specify the object for which he accu
mulates for a period of ten years and 
spend that accumulation for some 
hospital and all that within that period 
of ten years. Certainly, if a trust's 
income is only Rs. 5,000, it cannot 
build a hospital within ten years. It 
all depends upon your object in a 
period of ten years.

There wag a little difficulty in the 
existing law. If by any chance it so 
happens that the circumstances are 
changed beyond his control and he 
could not spend for the object for 
which he had accumulated, the posi
tion would arise that he would be li
able to tax. This has also beten tried to
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be remedied here. He can prove to 
the ITO that due to circumstances be
yond his control, he could not spend 
and therefore he should change the 
object for which this fund had been 
accumulated, for which he had already 
got the approval of the department. He 
can change it, but still the period 
within which he has to spend remains
10 plus 1.

So I personally feel that most of the 
arguments of Shri Mody have been 
met.

SHRI H. M. PATEL: The tremble 
that Shri Mody pointed out was that 
the object may be medical relief plus 
building a hospital, Suppose it was 
formed with the object also of building 
a hospital. You have a certain amount 
of money. You collect money. The in
come from this may be much too li
mited. So it is possible to go on ac
cumulating the entire income, not 25 
per cent.

MR. CHAIRMAN: 100 per cent.
SHRI BHAGWAT JHA AZAD: But 

a trust which has an income of 
Rs. 5,000 should not think of building a 
Hospital costing Rs. 25 lakhs.
SHRI R. D. SHAH: There is onfe more 

point. Why should he be asked to 
spend the whole of the amount, the 
income of the trust, for such purpose? 
Government, therefore, expect that 
this income which is exempt from tax 
should be spent at least to the extent 
of 75 per cent if the object of the trust 
is fulfilled There is no need to accu
mulate. ,

SHRI S. R. DAMANI: If the entire 
income is allowed to be accumulated, 
what will be the activity of the trust? 
How is the public going to be bene
fited? 11; should contribute to the be
nefit of the public. Side by side, for 
building a hospital or college or school 
ot dharmsala or community hall, some 
amount, 25 per cent or a little moi*e, 
can be accumulated with the permis
sion of the ITO.

SHRI M. H. MODY: My next com
ment is regarding the proposed amend
ment nader which there would be a

loss of exemption from tax in respect 
of charities of a communal character. 
This matter was fully gone into in 
1961 when the IT Act was codified and 
nothing has happened since then to 
'justify the proposed amendment. Many 
of these charities which were created 
specifically for a communal group go 
back to more than 100 years and there 
is no reason why those which have 
been created at a time when the 
dominant object of the author was 
philanthropic should now be disturbed 
and the present amendment brought 
about.

MR. CHAIRMAN: This is a recom
mendation of the Wanchoo Committee.

SHRI M. H. MODY: I would make 
the other point, that though there is 
the cypres doctrine which applies to 
all kinds of trusts, particularly chari
table trusts, a charitable trust may find 
itself in a position where even if it 
wishes, it may be unable to change its 
objects and, therefore, may lose its 
exemption altogether. Government 
seem to have made no provision for 
this kind of situation. I can under
stand if it is the intention that in fu
ture communal charities should not be 
encouraged.

MR. CHAIRMAN: But the cypres
doctrine will entitle the trustees to go 
to court and seek its intervention for 
amendment of the objects.

SHRI M. H. MODY: My understand
ing of the law as it is, enunciated by 
the Bombay High Court, is that if you 
go to the High Court for amendment 
of the objtects clause, it will be refused.

MR. CHAIRMAN: Do you have any 
cases to cite?

SHRI M. H. MODY: I will cite the 
necessary cases.

MR. CHAIRMAN: The doctrine it
self says that where due to a certain 
change in circumstances, the intention 
of the authors cannot be carried out or 
there are other practical difficulties, 
the court shall intervene and allow 
diversion of the fund to the benefit of 
the community. I really do not know
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of cases where this could not be done. 
If there are such cases, please let us 
know.

SHRI BHAGWAT JHA AZAD: What 
does witness suggest? Should it be 
changed or should it not be changed? 
Does he say that Government should 
provide for exemption if the objects 
are changed without going to court?

MR. CHAIRMAN: His point is that 
it should be made prospective and not 
retrospective.

SHRI BHAGWAT JHA AZAD: Does 
he say that Government should pro
vide exemption for that or does he say 
that it should be as it is?

SHRI M. H. MODY: I agree that
under the cypres doctrine, the High 
Court has the power to allow altera
tion of the objects clause of a trust 
provided it is satisfied that the prin
ciples which have been laid down for 
many years, both by the Privy Coun
cil and also by the courts of law in 
India, are observed. According to our 
understanding of the law—and this is 
a point which was made even before 
the Select Committee which heard evi
dence on the 1961 Bill—there is no 
existing provision in the law under 
which a person can go to the court and 
ask for a change of objects on the 
ground that he is losing tax exemp
tion. The court will not allow the 
change of objects. That cannot be 
done. You can say ‘My objects are 
unworkable; they are frustrated by 
impossibility*. Take, for example, 
construction of wells in Bombay. You 
cannot do that in Bombay because the 
Municipality will not allow it. In that 
case, the court will'say: ‘All right. I 
allow you to change the objects 
clause’. . . .

MR. CHAIRMAN: You have not 
answered the query. It Was this. You 
have a certain object in the trust 
which provides that only one particu
lar community will be benefited. As 
a result, you incur a certain disquali
fication in regard to exemption. You 
say that simultaneously you cannot go

to court to get it corrected. What. 
Shri Azad is asking is: in this view of 
the matter, which aspect, according to 
you, needs to be emphasised in the 
context of the circumstances of today 
so as to make the law a little more 
rationale.

SHRI M. H. MODV: My personal
opinion is that there should be a speci
fic provision which would enable the 
trustees by their own action to delete 
the limitation in the trust deed which 
obliges them to spend money for the 
benefit of a particular community 
without having to go to a court of law.
I hope you appreciate the delay involv
ed. The court will take some years. 
The Act will come into force imme
diately. The courts will be flooded 
with applications. But it may take 
three or four years because you can 
get your objects clause amended be
cause of the law’s delays. In the mean
while, you lose exemption for three or 
four years.

SHRI VASANT SATHE: If in this 
amendment itself we say that in view 
of this the trusts which are at present 
existing only for one community could 
be allowed to alter their objects and 
they will be deemed to have been al
tered if within a particular period of 
the Act coming into force they are 
altered, will that meet the require
ment?

SHRI M. H. MODY: That would 
meet my requirement.

SHRI S. R. DAMANI: In regard
to these communal trusts, if the clause 
is maintained as it is, it is going to 
affect them. But what are the activi
ties they are doing?

SHRI M. H. MODY: My submission 
is that if the law i8 enacted in the 
present form, these charities would 
lose their tax exemption and thereby 
their income would be drastically re
duced and the amount which would be 
available for the general public would 
be reduced.

My next point is regarding th* 
limitation sought to be imposed on the 
carrying on of business by a charitable
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trust. There are circumstances under 
-which it is appropriate for a charity 
trust to carry on business and the 
existing law on the subject should not 
be disturbed. We have pointed out in 
the memorandum that there are fund
raising measures a trust may under
take like film styows, music perform
ance, sports functions, etc.

SHRI VASANT SATHE: That is the 
same thing as carrying on a business?

SHRI M. H. MODY: It i9 the primary 
activity of a trust.

SHRI VASANT SATHE: Are you 
putting it on par with Having a film 
show?

SHRI M. H. MODY: In the law as 
it stands today, it would be taken as 
being on par.

SHRI VASANT SATHE: You gave 
an example in the memorandum that 
that would prevent you from holding 
a film or a charity show for getting 
funds. Are you suggesting that hold
ing a film show occasionally for rais
ing funds is the same thing as carry
ing on a business per se?

SHRI M. H. MODY: For the pur
pose of the Income-tax Act, yes.

SHRI VASANT SATHE: If a clari
fication is made that carrying on busi
ness will not include holding a gene
ral performance like a film show with 
the permission of the income-tax 
authorities, will it meet your require
ment?

SHRI M. H. MODY: That would 
meet partially my requirement, but I 
feel that a charity trust should be al
lowed to invest its funds in a limited 
company or in a business organisa
tion.

MR. CHAIRMAN: On itie limited
question which you have raised in the 
memorandum also, in respect of film 
premiere, dramatic performance, dance 
and musical activities they are likely 
to constitute activities of profit—it is 
a matter of opinion,—at any rate we 
will certtinly consider and we do not

want any of these activities to be 
covered by clause (bb). If that is the 
only objection, I think one can reason
ably take it that it is not the intention 
of the draftsmen or the legislature or 
the Government at this stage to cope 
in an activity of artistic performance 
within the term of activity of profit, 
and if it falls within it, we will cer
tainly consider it. Over and above 
that, do you have anything to say?

SHRI M. H. MODY: There are cer
tain charitable trusts which I am per
sonally aware of and whose sole func
tion is to carry on these fund-raising 
activities by holding a film show or a 
premiere or a dance performance and 
the whole of the proceeds, after meet
ing the expenses, are donated to bowa- 
fidie charities such as hospitals, hotels, 
schools, etc. An hon. Member made 
the point that it may not amount to 
“making profits ’̂. The point that I 
was making is that under certain cir
cumstances, the activity may be so 
repetitive in character that under the 
existing law it may amount to busi
ness. To this limited extent, our 
point is important and we request the 
Government to consider our sugges
tion, but where charitable trusts are 
carrying on business which is not re
lated to this kind of activity, there is 
no reason why they should not be per
mitted to do so as just another method 
by which they can improve the return 
on their investment.

SHRI BHAGWAT JHA AZAD: For 
example, what kind of business, bar
ring this?

SHRI M. H. MODY: It could run a 
shop.

MR. CHAIRMAN: There should be 
a blanket permission for any business 
whatsoever; is that your opinion?

SHRI P. G. MAVALANKAR: He 
referred to some of the trusts which 
are engaged for all time in collecting 
monies. I am wondering if that is also 
a part of its business. Any X, Y  or Z 
trust may go on constantly raising 
funds for this and collecting money 
and then decide which particular acti-
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Tity that trust will give money to. 
Will that not constitute regular busi
ness and if that is so, is it not contrary 
to the main purpose of charity?

SHRI M. H. MODY: That is a matter 
of opinion. I personally think it does 

n contribute to charity.
i
■ MR. CHAIRMAN: In that case, one 
; of the primary purposes for which 
\ such business is being carried on is,
? to carry on such shows, with a view 

to collecting large moneys and donate 
them to others. It is still covered by 
clause (bb). In the Select Committee 
we will only go by the substance of 
the matter.

SHRI BHAGWAT JHA AZAD: 
Would you also envisage that it means 
that out of the funds of the trust shares 
are purchased and you get regular 
profit, and thereby you control the In
terests in that company. Is that also 
a business which you have in mind?

SHRI M. H. MODY: Yea; but I made 
a point earlier that this idea of exer
cising control over the business by 

i investing funds of the business in an 
\ organisation or a company is no longer 

possible in view of the provisions of 
I section 13(2)(h).

MR. CHAIRMAN: You will have
even no objection to speculation? 
Well, you are only seeking permis- 
mission; that is all.

SHRI M. H. MODY; What even 
more important than the carrying on 
of business is the point regarding in
vestment of the funds of a charity. 
Under the existing law, particularly 
in the State of Maharashtra with 
which I am familiar, the Charity 
Commissioner who controls these 
trusts, gives specific permission if he 
is satisfied that the investment is 
genuine and bona fide; that it is pro
per to invest the funds of a 
charity in a business concern either 

fby purchase of shares or debentures 
or pre'erence shares of the company. 
Sub'ject to the restrictions which are 
already there in the Act, I feel that

there should be no further restriction* 
upon these investments. If this is- 
not done, the effect will be the income 
of the charities will be substantially 
reduced and it will only result in a 
reduction in the benefits which are 
provided to the beneficiaries of the 
trust.

I would like to repeat that the 
proposed amendment would be par
tially retrospective in its character 
because investments which were re
cognised as appropriate hitherto 
would result now disqualifying for 
exemption. The Wanchoo Committee 
itself has recommended that this rule 
should not apply to investments form
ing part of the corpus of the trust 
which the authors of the trust have 
donated to the trustees.

MR. CHAIRMAN: In other words, 
you are now on the proposed sub
section (e). You do not want any
restriction of the nature contemplat
ed in it. You want absolutely un
trammelled authority to invest.

MR. M. H. MODY: Except that
limitation is already there in section 
13(2)(h)

MR. CHAIRMAN: That is different. 
That is partly to ensure that thê
trust funds are not used in your own
companies. Otherwise, you do not 
want any other restriction?

SHRI M. H. MODY: Yes; If the 
trustees are totally unrelated to a 
company which is quoted on the 
stock exchange, why should they not 
be permitted to invest in such com
pany? I think this restriction is an 
excessive one.

SHRI S. R. DAMANT: What are
the reasons for making an investment 
and taking the risk of a charitable 
fund? After all, they are meant for 
helping the public, the depositors. 
On the shares purchased from certain 
companies or on the deposits made 
therein, there is always an element of 
risk involved. What are the reason* 
for such investment of the charity 
funds?



"You want permission for trust funds 
to be kept in deposit with companies, 
in which case there is a risk. Should 
the trust funds take such risks?

SHRI M. H. MODY: Under the
general law the trustees have an obli
gation to safeguard the assets of the 
trust. If they invest the assets of the 
trust in a manner which amounts to a 
breach of trust or imporer action on 
their part, they can be proceeded with 
under general law. If the trustees are 
satisfied that the risk involved in a 
particular investment is such a risk 
that they are prepared to take in re
turn for the higher yield which will 
come to them by that invesment, I do 
not see any reason why the income- 
tax law should intervene and prevent 
them from taking that risk. Further, 
it is our experience in Maharashtra 
that the Charity Commissioner has 
permitted many trusts to do this kind 
of thing because he is himself satis
fied that it is in the interest of the 
trust to invest in securities which 
yield a higher return. Under the pro
visions of the Companies Act, in the 
case of trust of a certain character 
the voting rights relating to such 
investments which have been made 
by the trustees of a charity vest in the 
public trustee, who is an officer 
appointed by the Central Government. 
He alone can exercise the voting right 
of a trust. This is a further safeguard 
contained in the Companies Act. So, 
there need be no fear of any abuse 
being made by mere investment of 
funds in securities which he bought on 
considertion of yeild.

SHRI BHAGWAT JHA AZAD: Can 
you quote one example where a trust, 
which has invested its money on a 
company with the hope of a higher 
yield, has come to grief?

SHRI M. H. MODY: At least with
in my experience there has been no 
such case.

SHRI VASANT SATHE; I could not 
follow your point about retrospective 
operation. If a particular provision is 
made which makes a particular action 
contrary to law hereafter and if it

also provides that within a particular 
time limit you have to come in con
formity with the law, how is it 
retrospective?

SHRI M. H. MODY: If the law were 
to prvide that any funds which are 
invested by the trusts, after the com
ing into force of the Act, or any do
nations received to the corpus of the 
trust even in the form of shares or 
debentures hereafter, those invest
ments shall be made only in a parti
cular manner and there can be no 
investments in companies, then I 
would say the law is operating pros
pectively. But if you make a provision 
along the lines which you are now 
making, there is an indirect retros
pective operation.

SHRI VASANT SATHE: When you 
make a provision that within a certain 
period you shall come in conformity 
with this act, by converting your 
investment into those investments 
which will alone be permissible under 
the new Act, how does it becomes 
retrospective?

SHRI M. H. MODY: You are obli
ging a trust to sell an investment 
which formed the corpus of the trust 
so far.

SHRI VASANT SATHE: You are
given a few years for doing that.

SHRI M. H. MODY: Giving a few 
years does not mean that it ceases to 
be retrospective. It may have been a 
transaction entered into 30 or 40 
years ago. ,

SHRI VASANT SATHE; A strict 
meaning of retrospective operation 
would have been that you have no 
control over it, you cannot rectify it 
because of the enactment. Here you 
are given an opportunity to come in 
conformity with the Act. How is it 
retrospective?

SHRI M. H. MODY: I will then
call it partially retrospective. In 
answer to the question how the trusty 
suffers. I will say, that it will suffer 
because of the reduction in its income.

SHRI VASANT SATHE: Whether
the investment of trust funds in a
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company will be beneficial to the 
trust or not is a different question. 
Here we are on the question of ret
rospective effect.

SHRI M. H. MODY: I repeat that 
it is partially retrospective.

SHRI AMRIT NATH A: You say
that the prohibitions contained in the 
earlier part of the law are sufficient. 
Suppose I am the author of a trust 
and my friend, Shri Sathe, is the 
author of another trust. Suppose my 
trust invests money in hig company 
and his trust invests money in my 
company. Would that be, in your 
opinion, a fair practice on the part of 
the trust?

SHRI M. H. MODI: If you are con
cerned about situations of this nature, 
provisions should be made to meet 
those contingencies. Secondly, with 
due respect to the hon. Member, it is 
a hypothetical situation what is sel
dom found

MR. CHAIRMAN: The situations
will be hypothetical because we are 
not arguing a case. So, we are not 
considering it with respect to a parti
cular case. We have to consider all

SHRI M. H. MODY: The reason why 
I said this was a hypothetical exam
ple was this. The idea that you can 
have two equivalent companies and 
one person invests his trust money 
in another compavny and the other 
person in return in his company, in 
spite of the onerous obligations which 
are imposed upon the trustees of 
charitable trustees to exercise due 
care and caution in the investment 
of trust funds, is not likelihood bec- 
cause a trustee has to invest the funds 
wisely and in accordance with the 
wishes of the donor and in accordance 
with the law. He cannot do this reck
lessly merely to oblige a friend 
because that would be a breach of 
trust.

SHRI AMRIT NATHA: The primary 
function of the trust is not to earn 
money; that only subsidiary. The 
primary function is to engage itself 
in a charitable purpose. After engag

ing themself in the specified chari
table purpose, if they feel they should 
also earn, let them earn; I have no 
objection. But, let them not claim 
for exemption. You cannot have best 
of all the world.

SHRI M. H. MODY: May I say that 
it is as much the duty of the trustee 
to spend money on charitable objec
tives, as to ensure that the income of 
the trust is increased in order to 
serve the charitable objective. Is it 
improper on the part of the trustee 
to attempt to increase the income of 
the trust so that the objective of 
spending* the income on charitable 
purposes is also increased?

SHRI AMRIT NAHATA: Up to a 
certain limit, it is alright. But, if 
that becomes the predominant obses
sion with the trustees, we would like 
t0 check that.

SHRI M. H. MODY: I would agree 
with that view. But, it is also the 
duty of the trustee to increase the 
incoma of the trust.

SHRI AMRIT NAHATA: In that 
process, if they give rise to certain 
unholy practices that are prevalent in 
the corporate sector, we would cer
tainly like to.............

MR. CHAIRMAN: I think we should 
proceed to the next point

SHRI M. H. MODY: My next point 
on this subject is regarding anonym
ous donations. Again, we feel that 
this is likely to create hardship. We 
are aware that the Wanchoo Commit
tee has made this recommendation* 
But, we feel that there are bonafld* 
cases where a charitable trust make* 
collections and receives donations by 
way of boxes in which small amounts 
will be contributed, and we see no 
reason as to why donations of such a 
kind should be made liable to tax.

MR. CHAIRMAN: May be, boxes 
and the collection boxes etc. might 
come in the way. Assuming, they are 
left out, do you have any objection 
whatsoever?

SHRI M. H. MODY: Then, I have 
no objection.
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SHRI VASANT SATHE: Mr. Mody, 
you may be knowing that in certain 
big temples, in thetfe boxes, people put 
even gold rings and gold ornaments 
and some-times even cheques running 
into—I am told and I do not know— 
a fabulous figure are deposited. Then, 
in that case, would you suggest that 
because the amount is collected in the 
boxes, they should not be liable to 
tax? Or, would you suggest some 
limit on this? Suppose, if we say, that 
if the amount at a particular time, in 
the whole year, is Rs. 2000, then, it 
should be exempted; but, if it is be
yond that, then, it should be taxed; 
will that meet your requirement? Or, 
are you suggesting a blanket exemp
tion that all the money that is con
tained in the boxed should be exempt, 
ed?

SHRI M. H. MODY: I recognise the 
difficulty and I am conscious of the 
fact that if you make exemption in 
favour of boxes, without any restric
tion on the amounts, there will be a 
substantial loophole because the 
amounts may be large.

SHRI VASANT SATHE: You
should take into account the size of 
the box also.

SHRI M. H. MOt)Y: You are right.
MR. CHAIRMAN: I think we are 

not talking at cross purpose. We are 
speaking of charitable trusts and not 
religious bodies.

SHRI M. H. MODY: We are not. I 
still think that the provision should 
not come in the way of bonafide col
lections by way of anonymous dona
tions.

MR. CHAIRMAN: How is it bona- 
fide? Do you mean to say that any 
amount should be exempted?

SHRI M. H. MODY: Yes, if it is in 
the nature of collection in a box.

MR. CHAIRMAN: That is a matter 
of opinion. Mr. Mody, if I have un
derstood you clearly, do you mean to 
say, that if in a box Rs. 2000 or Rs. 
1000 is donated, the income tax autho

rities should not be entrusted with 
any authority to find out the real 
owner of the amount?

SHRI M. H. MODY: If you were 
to make the provision that, the Income 
Tax Officer ought to be satisfied, whe
ther in relation to the facts of the 
case, the nature of the trust, the size 
of its pperaions, the amounts collect
ed in a box are fair and reasonable, I 
would agree with that view. But, the 
present law says that for every dona
tions, you must know as to who is 
the real donors.

MR. CHAIRMAN: Assuming for a 
moment, that it is not the intention of 
the authorities to seek the identity of 
the person who puts Rs. 50 in a box 
and assuming that drafting is done in 
such a manner so as to exclude bona- 
fide donations in a box, than, if a pro
vision is made to know the identity 
of a person who puts his black money 
by way of donation in a box of a cha
ritable trust, do you have any serious 
and valid objection? You seem to 
suggest that if black money is donat
ed in a box, it should be completely 
kept out of the purview of the pre
sent Act. I think this is what you 
have suggested in your memorandum 
also. j

SHRI M. H. MODY: I have. In so 
far as the money comes into the or
ganised sector, which is a disclosed 
sector of the economy, the fact that 
it is black money should not cause 
any heart burning or reluctance on 
the part of the Government to give 
any exemption. The point is that, 
small bonafide donations should be ex
empted.

MR. CHAIRMAN: We will see that.
SHRI AMRIT NAHATA: It is the 

other way round. Suppose, some cha
ritable trust collects two lakhs of 
rupees and gives a statement that it 
has collected only Rs. 10,000, how can 
the Income Tax authorities verify , 
whether the statement of the trust is 
correct or incorrect?

SHRI M. H. MODY; I agree that 
there is a difficulty involved. I am
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still anxious to see that the bonaflde 
collections are exempted.

MR. CHAIRMAN: The bonafides
will have to be proved by the trust 
before the assessing officer. Suppose, 
if a trust collects Rs 10 lakhs by way 
o f donation in a box, it will have to 
explain as to the manner in which the 
^mount was collected.

SHRI H. M. PATEL: Mr. Mody's 
tooint, as I understand, is this. Chari- 
liable box collections are a normal 
j practice with many trusts. Quite legi
timately, fairly, large amounts might 
'come through these boxes. For in
stance, let us take the Red Cross or 
the Flag Day of the Armed Forces. 
You may collect large amounts 
through hundreds of Jx>xes. He says 
that tfrhere collections are made and 
it is clear that they are to be shown, 
to be justified, there is no question of 
making these liable to tax. I think I 
have understood him correctly. It may 
be that from one box, you may get 
Rs. 10,000, from another box Rs. 1000 
and from a third box, Rs. 100. There 
are different types of charities, for 
which, people may have sentimental 
connections. In one box, it may be 
more and in another box, it may be 
less. His point is that when such col
lections are taking place in a legiti
mate way, and that too for charity, 
there can be no objection. His second 
point, if I have understood him cor
rectly, is this. In any case, since cha
rities divulge their accounts,—when 
they say that this is the amount they 
have collected—even if that happens 
to be a black market contribution, 
how does it change adversely the eco
nomy or whatever be the objective? I 
think these are his two points, if I 
have understood him correctly.

SHRI M, H. MODY: You have ex
pressed it much better than I did.

f SHRI H. M. PATEL: My view i« 
that we need not discuss this further.

MR. CHAIRMAN: We will proceed 
further unless some fresh information 
is sought.

SHRIMATI SHEILA KAUL: I 
would like to know one thing. Sup
pose, somebody wants to put a part of 
his black money into a box—say Red 
Cross or a temple or a mosque or any
where-—and he goes quietly and puts 
his amount that he wanted to part 
with, then, how can you find out that 
who is the owner? A part of the black 
money is gone. I would like to know 
another thing also. Suppose, when the 
boxes are opened, are they opened in 
front of the income tax people? Sup
pose, if a part of it is taken away by 
the people concerned, how would you 
know that? j ,

MR. CHAIRMAN: I think we can 
proceed further. This is a very deli
cate issue which we can deliberate 
among ourselves. We have to find 
a via media. Whereas we do not 
want any hardship to be caused to 
genuine collections, at the same time, 
this should not be allowed to be used 
as a device to rope in black money. 
We have understood his point. Mr. 
Mody, you can proceed further.

SHRI M. H. MODY: I would like to 
deal with clause 8 which deals with 
the assessment of property income. 
Here, there is a ^very substantial 
change being made in the law, by the 
insertion of an explanation, which is to 
the effect that the basis for assessment 
of property income, which is hitherto 
upon a notional annual rateable value, 
is now sought to be changed to the 
actual annual rent received. You will 
note from this Chamber's submission 
that we welcome it. But our submiah 
sion is that when you are abandoning 
the notional basis for assessing the 
basis of income, you should also aban
don the notional basis, for expenses. 
The actual expenses should be allowed 
as basis for property income.

MR. CHAIRMAN: Are you suggest
ing that the concept of taxation on 
notional income should be there? Will 
you explain the rationale, because it 
will lead to generation of black 
money? I will tell you how. Supposing 
I want to hire a house. It is not al
lowed deduction for tax purposes. If
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the actual rer tai 15 sis *>00, you reduce 
it by Rs. 400, and yoi will pass on the 
rental for Rs. 100 or..yr.

SHRI M. H. MOn* That sort of 
contingency can arise even under the 
existing provisions of the law.

MR. CHAIRMAN: Why should it 
arise now? Where the rateable value 
is Rs. 400, it cannot be done.

SHRI M. H. MODY: Where the
houses are in fact let for rent, it is 
much greater than the rateable value, 
in a legal way. I do not understand 
how when I get income from dividend 
it is fully used, subject to exemption; 
but if the income is by way of rent, 
it is taxed on a national basis. Why 
this difference? My submission, there
fore, is that if you want to abandon it, 
you should do it completely.

SHRI S. R. DAMANI: Mr. Mody, 
you know very well that at present, 
there is acute shortage of residential 
houses everywhere. If this clause is 
omitted, how is it going to affect the 
house-building activities?

SHRI M. H. MODY: My submission 
is that the purpose of an income-tax 
statute is not to alleviate the housing 
shortage.

SHRI S. R. DAMANI: With all the 
shortages in cement and steel apart, 
what will be the effect of this restric
tion through this clause, on the gene
ral public or on the persons who are 
investing their funds for the cons
truction of houses and giving them on 
rent? Do you think they would like 
it or discourage it?

SHRI M. H. MODY: I perso
nally feel that it would not 
have any effect; it would be 
neutral. Now, I would liVre to deal 
with a group of clauses, viz. clauses
12 and 39 which deal with provisions 
regarding compulsory maintenance of 
accounts and their corresponding 
audit. Our first submission is that the 
limits which are specified in this sec
tion are too low; and they should be 
revised upwards.

MR. CHAIRMAN: According to you, 
an income of Rs. 25,000 on business is 
too low. If so, what, according to you, 
should be the turnover of a person 
getting that income?

SHRI M. H. MODY: If a man
was engaged in a retail grain 
dealing business, the profit mar
gin is extremely small; but if 
he is engaged in an advisory capa
city, or acting as an advertising con
sultant, the profit margin may be very 
substantial. Therefore, to make a 
single rule of the thumb is unfair.
But since one has to make some rule, 
the limit should be high. We are in
troducing a new idea which is radical 
in character and which we welcome in 
principle. We should experiment with 
this slowly. We should introduce this 
at a higher level now. Later, we may 
lower it. The present limit should be 
doubled. «

MR. CHAIRMAN: Would it be bet
ter if we fix it with reference to the 
turnover?

SHRI M. H. MODY: That would be 
simpler. '

SHRI VASANT SATHE: Is it sug
gested that the words, “business ex
ceeds Rs 25,000 or a grand .receipt of 
Rs. 250,000, which is part of annual 
income” should be dropped?

SHRI M. H. MODY: You might do 
that, provided that limit is also in
creased to Rs. 5 lakhs.

MR. CHAIRMAN: Do you say this ^  
in respect of professionals also?

SHRI M. H. MODY: Yes, Sir.
MR. CHAIRMAN: How ntany pro- ' 

fessionals in India earn Rs. 5 lakhs as 
gross turnover?

SHRI M. H. MODY: I do not have 
the means of knowing it.

MR. CHAIRMAN: You are a pro
fessional yourself. The idea is that 
each professional earning more than 
Rs. 1,000 will have to maintain an 
account. /

SHRI M. H. MODY: It seems to me 
that this discrimination is not war
ranted.
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1 MR. CHAIRMAN: I will tell you 
why it is warranted. Professionals like 
chartered accountants, engineers and 
doctors are in a far better position to 
write up an account, than the pan
wallahs etc. who are not trained to 
write them up. It is based on a per
son’s capacity plus his earnings.
? SHRI M. H. MODY: It seems to be 
discrimination, that one person 
|engaged in business is expected to do 
It, whereas others are not.

MR. CHAIRMAN: It is a matter of 
f  pinion. Let us leave it at that. .

SHRI VASANT SATHE: It will 
taean putting a premium on ignorance 
if the pan-shop man is not to be taxed 
and that a chartered accountant or 
Lawyer is to be taxed. May I iask you, 
"why do you think that a man whose 
net income—again I am coming back 
to that—is Rs. 25,000 a year (whether 
it is a small business with a large or 
small turnover, but with larger profits 
—whatever it is) cannot employ the 
services of a young man, particularly 
in view of the large scale of unemp
loyment prevailing in India? would 
you not expect him to encourage the 
employment of persons? Do you think 
that Rs. 25,000 is too small a limit?

f SHRI M. H. MODY: There are two 
provisions involved: one is compulsory 
keeping of accounts. The other is 
about auditing.

MR. CHAIRMAN: W«u*re now con
cerned only with earnings. And the 
very point which Mr. Sathp has rais
ed, has two aspects.

But there are two things which I 
want you to consider. Without main
tenance of accounts, it is impossible to 
pin down the professionals and those 
businessmen who get certain assess
ments done just by estimates. Apart 
from the risk of under-assessment of 
income, you can never pin them down 
for penalty.

The object of the Bill is to curb 
evasion. You can check evasion effec

tively only when you are able to pin 
them down for penalty purposes. In 
other words, at present, the position 
is that it only means that an honest 
man who earns Rs. 5000 or Rs. 10,000 
and maintains accounts renders him* 
6elf liable to the rigours of all the 
penalties and prosecutions, but any
one who earn8 up to Rs. 50,000 but 
does not maintain accounts is free 
from penalty. A person who does 
not maintain accounts can never be 
liable to penalty; if he does not main
tain any accounts, he can never be 
penalised and sent to jail, and he will 
always have under-assessment. That 
is the first aspect.

The second aspect is the convenience 
or inconvenience involved. One can 
always employ somebody and |>ay Rs. 
200 or Rs. 250 or Rs. 300 and get some
body to write the accounts, provided 
he has the intention of getting full, 
proper and honest accounts. It is 
from these two angles that I want you 
to make your submissions.

SHRI M. H. MODY: I have
no quarrel with the principle,
I welcome the rule that an asses
see must be compelled to keep
accounts. My only suggestion is 
that there must be some moderation 
exercised, that is to say, initially the 
limit ought to be higher, and it is only 
after a period of time when you have 
had experience of its operation that 
you may bring it down. Otherwise, in 
principle I concede Shri Vasant 
sathe’s point, and I do not see any 
major difficulty involved in keeping 
those accounts.

MR. CHAIRMAN: We shall consider 
the point.

SHRI M. H. MODY: My next point 
is in regard to clause 39 whch deals 
with the audit provision. I am look
ing at these two clauses as co-related. 
In clause 39, the provision is ‘every 
person other than a company*, while 
clause 12 applies to every person in
cluding a company.

As far as companies are concerned, 
there is a specific provision contained
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in the Companies Act, which has been 
On the statute-book for many years, 
which specifies that a company should 
keep proper accounts. Therefore, it 
seems to me that there is no reason for 
this distinction that clause 12 should 
also be applied to every person in
cluding a company.

MR. CHAIRMAN: I do not get your 
point at all.

SHRI M. H. MODY: Clause 39 starts 
by saying 'every person other than 
a company’. If you look at clause 12, 
it starts by saying ‘every person carry
ing on any business or profession’. 
Therefore, you are making a provision 
in clause 12 which requires even a 
company to keep proper books of ac
counts under this section.

SHRI VASANT SATHE: It will be 
redundant.

SHRI M. H. MODY; It is super
fluous and redundant.

SHRI VASANT SATHE: That does 
not, however, affect them in any way.

MR. CHAIRMAN: It may be that it 
is perhaps lacking in drafting finesse.

SHRI M. H. MODY: It is not draft
ing finesse only. If you make two sets 
of provisions making identical rules, 
namely under the Companies Act, 
providing for keeping of books of 
accounts, which is already there and 
under the Income-tax Act and also 
provide for keeping of books of ac
counts under.. . .

SHRI R. D. SHAH: To cut the argu
ment short, the reason for putting 
in this phrase ‘every person other than 
a company’ is this. There are certain 
associations which are declared as 
companies under the Income-tax Act. 
That is why it is said ‘every person 
other than a company'. So, if it is not 
declared as a company, still it may be 
an association. A  company is required 
to be audited under the company law. 
So, this type of cases also are intend
ed to be covered by this.

MR. CHAIRMAN: Doep it mean that 
DoiMompanies which are declared as

companies under the Income-tax Act 
are exempt from this?

SHRI R. D. SHAH: No.

MR, CHAIRMAN: Under section 
139, the phrase is 'every person other 
than companies’. Will it include all the 
companies including those which have 
been declared companies?

SHRI R. D. SHAH: In the phrase
‘every person other than a company’* 
it means company according to the 
company law.

MR. CHAIRMAN: The term ‘com
pany’ has been defined in the defini
tion section. In section 217 it means 
any institution, association or body, 
whether incorporated or not whether 
Indian or non-Indian, which is dec
lared by general or special order of 
the Board to be a ‘company’. I think 
we shall consider this point.

SHRI M. H. MODY: I feel that I 
have not explained my pbiht fully and 
if I may be permitted to do so, I shall 
explain it further.

As far as section 44B is concerned, 
it provides that every person which 
includes a company should keep books 
of accounts in certain manner. There 
is also the rule-making power in the 
hands of the Board under sub-section 
(2) under which the manner in which 
the books are to be kept can be pres
cribed. My fear is that these provi
sions will create a conflict at some 
future date with the corresponding 
provisions of the Companies Act which 
also provide that books of accounts 
must be kept.

MR. CHAIRMAN: Are you talking 
with reference to clause 39?

SHRI M. H. MODY: I am talking 
with regard to clause 12 relating to 
section 44B.

SHRI VASANT SATHE: Does he 
mean that double sets of books will 
have to be maintained?

SHRI M. H. MODY: Two sets of 
rules will be in force, one under the 
Companies Act and the other under
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the Income-tax Act. These may be 
in conflict with each other.

MR. CHAIRMAN: I understand your 
point. So far as maintenance of books 
of accounts is concerned, the company 
law will take care of it, and, there
fore, even for purposes of section 44B, 
companies should be excluded. Com
panies w*ll come under the company 
law, and not the companies which are 
declared to be companies as such. We 
shall consider that.

SHRI M. H. MODY: As far as com
panies are concerned, this rule has 
been in force at least since 1913.

My next submission is also in regard 
to the two clauses together. There 
must be reasonable time for comp
liance in regard to the rules for audit. 
While the rules regarding the compul
sory keeping of books of accounts may 
bie brought into force as soon as the 
Act comes into force, the rules regard
ing their Audit should be brought into 
force after a certain time-lag, so that 
the assessee would have thte time to 
settle down—and create the necessary 
systems for audit to be done in the 
mannter prescribed.

MR. CHAIRMAN: Time is there
before the filing of the return. The 
Swhole purpose will be frustrated if it 
is  not before the filing of the return.

SHRI M. H. MODY: My suggestion 
was that the rules regarding keeping 
books of accounts might.6e brought 
into force the moment the Act came 
into force, but thte rules regarding 
Audit should not be brought into 
force until after two or three years 
from that date.

MR. CHAIRMAN: What will hap
pen in that case? We talk of audit and 
maintenance of books of accounts with 
reference to a relevant assessment 
year. They will be coming into force 
from a particular year. Suppose the 

.law comes into force and applies to 
f the assessment year 1975-76. Then, 
the accounts relevant would be those

relating to the year previous to the 
assessment year 1975-76, and for that, 
maintenance of accounts and audit 
both will be necessary.

SHRI M. H. MODY: That is preci
sely my point that the' audit should 
not be made necessary from that year 
but should be deferred for 2 years, 
because otherwise it will create a lot 
of difficulties. The question of keep
ing proper books of account in a 
manner in which they can be audited 
by a chartered accountant is Aot easy 
and the assessed will have to learn it. 
Hence a time-lag is needed.

SHRI VASANT SATHE; Those 
forms will be prescribed.

SHRI M. H. MODY: Forms of ac
counts will be prescribed.

SHRI VASANt  SATHE: From the 
advice they would take from experts, 
they would know how to do it.

SHRI M. H. MODY; My fear is also* 
that there will not be a sufficient num
ber of CAs available in the mofussil. 
If the rule is enforced in its present 
form, the 'extent of work involved 
will be so considerable that in the 
mofussil you may not find CAs to do 
this work.

MR. CHAIRMAN: How many asses, 
sees are required to do it?

SHRI M. H. MODY: I do not have 
the exact figures—may be 50,000.

MR. CHAIRMAN: We will be grate
ful if you will do some research in this 
and let us know. We want to make a 
realistic appraisal as to how many CAs 
are available and how many assessees 
are likely to be affected. The Dept, 
will also give us some figures and then 
we can make up our mind.

SHRI BHAGWAT JHA AZAD: Re
cently a note was circulated by the 
Chartered Accountants that only 5 
per cent of the CAs in TRis country 
are cornering all the big business and 
95 per cent are without work.

SHRI R. D. SHAH: The number
of CAs is 9,000 and the cases of 
Rs. 50,000 income are 70#000.
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SHRI H. M. PATEL: Mr. Mody's
point is that CAs may not be available 
in the mofussil* I do not know how 
many of the 70,000 are in the mofus
sil.

MR. CHAIRMAN: It is a question 
of supply and demand.

SHRI M. H. MODY: My final point 
on this subject is this that in connec
tion with any rules formulated by the 
Board regarding the manner in which 
books should be kept, the Institute of 
Chartered Accountants should be con
sulted and the statutory provision 
should be made along those lines.

MR. CHAIRMAN: The auditor has 
to be very objective. He must make 
a particular commitment, whether 
capital and revenue are properly ap
portioned or mot, personal expense is 
debited or not, stock inventory is kept 
or not etc. Then only it will have 
some meaning.

SHRI M. H. MODY: I quite agree.

Clause 14; this deals with amend
ments to sec. 64. I made a reference 
to this earlier in my introductory 
remarks. I will deal with the spe
cific issues involved.

The first is regarding aggregation of 
wife’s income with the husband’s. 
Under tlhe existing law, if any busi
nessman or any assessee pays remu
neration to his wife or any other mem
ber of his family, the ITO has the 
right to consider whether the remu
neration paid is fair and reasonable 
and whether it should be allowed as 
a deduction or not. In the light of 
this, our submission is that if in a par
ticular case the ITO is satisfied that 
the remuneration is fair and reaso
nable, there is no reason why the 
jigours of the law under s. 64 should 
be applied regarding aggregation of 
the wife’s income. Our plea, there
fore, is that a reasonable (amount about 
which the department itself is satisfied 
by examination which is already car
ried out should be permitted to all 
outside the scope of section 64. ,

SHRI VASANT SATHE: Are you ,
afraid that this will lead to many castes \ 
of divorce?

SHRI M. H. MODY: I have no per
sonal experience.

SHRI AMRIT NAHATA: Suppose a 
managing director employs his wife 
as interior decorator but the wife 
never does interior decoration. She 
bags a fat salary. Should this not 
be prevented?

SHRI M. H. MODY: Yes.

SHRI AMRIT NAHATA: That is the 
principal purpose behind this.

SHRI M. H. MODY: I will cite an 
example. There is a doctor. He em
ploys his wife as a receptionist or 
operating assistant. In many cases, 
doctors’ wives are also doctors. He 
pays a remuneration of Rs. 300. She 
might be a qualified doctor herself.

SHRI AMRIT NAHATA: Then this 
will not apply.

SHRI M. H. MODY; It will.
MR. CHAIRMAN: I am aware of 

the Existing restrictions, the powers of 
the ITO to disallow any remuneration 
etc. which are not comiffensurate with 
the market rate. But are you sure 
that the relaxation in the case of re
lations is not being abused?

SHRI M. H. MODY: Prom my ex
perience, I am not aware of any major 
examples.

SHRI VASANT SATHE: What about 1 
minor partners? Do they also serve 
in a genuine manner in assisting the 
doctor?

SHRI M. H. MODY: I have not 
made any such suggestion.

SHRI VASANT SATHE: This covers 
that also.

SHRI M. H. MODY; I am only 
dealing with this; I am not objecting 
to the other provisions.

SHRI VASANT SATHE: In the case 
of wives, who are themselves doctors, 
they can charge directly. Why do they* 
need to be paid by the husband?
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SHHI M. H. MODY: There is no rea

son why.............

SHRI VASANT SATHE: They have 
their income charged. This is a pro
vision made to check devices in com
missions and salaries in a banami way, 
in a disproportionate manner. So this 
is much more important “than he ex
ceptions.

SHRI M. H. MODY: That is a mat
ter of opinion. My feeling is that at 
the present moment, the existing 
powers of the ITO in the matter are 
fairly rigorously exercised.

MR. CHAIRMAN: You have evaded 
my question on that point. If despite 
that provision, it is being abused, what 
can we do? We do not want hard
ship to be created. There are cases 
where professionals are working. 
One’s own daughter may be working 
In that capacity; she may be highly 
qualified. We do not want such cases 
to be hit. We do not know whether 
they are hit or not. At the Siame time, 
what is the best way of ensuring that 
the existing relaxations are not abus
ed?

SHRI M. H. MODY:*** Under Sec. 
40A the ITO has the right to deter
mine whether it is fair or not. What
ever he determines as fair should not 
be included in the husband's income. 
If he decides that the amount is un
fair, the excess amount should be in
cluded.

SHRI P. G. MAVALANKAR: I
would ask a question which the wit
ness, if he likes, may answer in con
fidence. Is it a fact that a large num
ber of such relations who are employed 
are not duly qualified in terms of the 
requisite qualifications? He gave the 
example of a doctor Employing his 
wife as a receptionist. In that case, 
will he pay her the same salary he 
would have normally paid to .another 
person or because she happens to be 
a relation, he will pay much more?

SHRI M. H. MODY: While there
may be abuse adequate care is taken 
by the existing powers of the ITO

under Sec. 40A. What may be neces
sary is that those powers must be more 
rigorously exercised. But I do not 
think that the conclusion, therefore, 
is that a blanket provision of the 
nature should be made.

SHRI P. G. MAVALANKAR: In the 
existing provisions, it is already cover
ed. Is it so?

MR. CHAIRMAN: He thinks so.

SHRI BHAGWAT JHA AZAD: Mr. 
Mody has agreed in reply to Mr. 
Nahata’s question that he does not 
want the wife to be paid in the name 
of an interior decorator where the real 
purpose is to avoid the tax. He agreed 
that that should not be there. In the 
other case, he says and I also quote, 
as the hon. lady Member said, that 
there was a clinic and the wife was 
a B.A.B.L. and she was the Super
intendent of the clinic. I think we 
want to avoid such ,a situation. In the 
light of this, I ask you have you come 
prepared to give us an idea as to how 
we can differentiate between the first 
and the second aspects? Which could 
be a genuine case?

MR. CHAIRMAN: I want to ap
preciate it. It is a very delicate issue. 
While we do not want any hardship 
to be caused in a genuine case, we 
do not want this to be used as a 
method to avoid taxes.

SHRI M. H. MODY: I have my own 
limitations, and I am unable to think 
of a provision by which a statutory 
distinction can be made. There is no 
statutory method by which a distinc
tion of the nature which the hon. 
Member has suggested is possible. The 
only method is by administrative ac
tion by vesting the power with the 
authority which is perhaps a higher 
authority than the income-tax officer. 
That is the only method by which this 
objective can be achieved.

SHRI S. R. DAMANI: Suppose the 
income of the minor child in the part
nership is included in the income oi  
the parent. My question is connected 
with this. Suppose one man has firee
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sons; two major sons and one minor 
son. The minor has got a gift and he 
has not been included in the partner
ship. I want to know whether the 
income of that son, because he is a 
minor and because of his contribution 
to the capital, is going to be added to 
the income of the parent. If so, will 
it be justified? I would like Mr. Shah 
to explain this point also.

MR. CHAIRMAN: Mr. Shah will
explain to us the existing provision of 
the law.

SHRI R. D. SHAH: Mr. Mody said 
that the provisions of section 40A 
should be enough and therefore there 
is no need for this provision. I would 
like to point out the judgment in the 
Newton Studios Ltd. case. It has 
come down to the position that the 
subjective judgment of the income-tax 
officer is not the criterion and we have 
rarely succeeded unless it is so bad 
that where a man deserves Rs. 100 he 
is paid a very big sum and there only 
we have succeeded in interfering. 
Otherwise, we have hardly succeeded 
in effectively implementing this pro
vision.

Secondly, the Wanchoo Committee 
has categorically stated After examin
ing a number of witnesses that this is 
nothing else but a camouflage. What 
the Wanchoo Committee said is really 
enlightening. It says: “Remunerating 
the spouse in this manner is nothing 
but an attempt to camouflage one’s 
general income as the income of the 
spouse. We recommend that it should 
be provided in law that in computing 
the total income of any individual, 
there shall be included all such in
come as iarises directly or indirectly.” 
etc.

The point is, despite these provi
sions in Sec. 40A— (2) we have found 
that this legislation leads to litigation, 
ultimately revolving round the judge
ment. In view of the~ widespread 
misuse of this provision, the Com
mittee recommended this.

MR. CHAIRMAN: I am coming
back to the same Question again. For 
the benaflt of the Members, I would

just invite their attention to what is 
existing in the existing provisions of v 
the law on this subject. ?

As Mr. Shah has pointed out and 
as you must have seen and I have also 
seen in my practical working, we do 
come across an absolute mess that 
notwithstanding these provisions, there 
is a case where a person has given 
evidence before the tribunal that his 
wife has been working, though we 
know that the wife has not attended 
office even for a single day, and she 
is paid a remuneration of Rs. 2,000 
a day. As against this, supposing the 
wife is a doctor and her poor husband 
is the receptionist, whatever amount 
or pay she pays to him will be hit by 
this. In that sense is it not discrimi
natory? ’

SHRIMATI SHEILA KAUL: You
are speaking of the wife. But there are 
many cases where the directors have 
their girl friends or boy friends to 
whom they pay. Then what happen?

MR. CHAIRMAN: When we come 
to clause by clause discussion, we will 
have to go into such details. At the 
moment we are on the question of 
spouse. We will be penalising, in a 
genuine case, the wife and we would 
not be penalising not only the girl 
friend but any other person also who, 
without deserving the money, is being 
paid. My question is in view of the 
statement now made by Mr. Shah, the 
difficulty is that the existing law is 
found to be inadequate and it leads to 
litigation, and we want to find a via 
media. Is there a way out?

SHRI M. H. MODY: The reason
why they have found themselves in a 
difficult situation in view of the deci
sion in the Nowton Studios case 
which supports my view also is be
cause the income-tax officer has not 
applied his impartial judgement to the 
question but has acted subjectively, 
and therefore it has been thrown out.
If only the revenue authorities were ' 
to act objectively, which is a matter of 
widespread concern to us, thig ques
tion would not arise. Because tfaesa
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decisions are taken on subjective con
siderations, without regard to facts, 
they are thrownout in the courts of 
law.

Then I come to clause 19, which 
|deals with house rent allowance. At 
present wc have got three different 
fipteps of rules dealings with three diff
luent situations, dealing with an iden
tica l subject, namely, how do you 
Icompensate for the purpose of reve- 

Jnue the very high house rent paid by 
assessees. It is an expenditure which 
an individual has to incur out of his 
income for the purpose of maintain
ing his family and his standard of 
living. There are three rules which 
(govern this. Rule 3 of the Income-tax 
Rules deals with rent-free accomoda
tion provided by an employer. Rule 
2(a) deals with a person receiving 
house rent allowance. The proposed 
section deals with a person who is not 
a salaried employee. My first submis
sion is that there ought to be a rule 
which should apply to everybody. 
These three rules are not all-compre
hensive. They exclude a class of 
people to whom none of the benefits 
;is available. For example, an em- 
jployee who does not receive any 
ipioutfe rent allowance does not qualify 
cfor relief under rule 2(a). I see no 
pogical reason for this discrimination. 
|AU these three rules ought to be made 
finto a homogenous section which 
gives relief to all the persons to the 
same textent and does not discriminate 
between each other.

This argument applies equally to 
conveyance allowance. Now clause 19 
provides for all kinds of assessees to 
be provided with relief. This should 
correspond more or less with rule 3 
of the income-tax rule, namely, that 
the first ten per cent of the man's in
come should be treated as not entitled 
to relief, but any allowance paid in 
addition to ten per cent up to 25 per 

4cent should qualify for relief. While 
there should be some sort of minimum 
there should be no maximum.

SHRI BHAGWAt JHA AZAD: 
H o w  can you equate salaried people 
with people who have income from 
various sources, including from in
vestments on shares and deposits?

SHRI M. H. MODY: I see no rea
son why the concession given to a 
salaried employee of a certain nature 
should be denied to a self-employed 
person. I think it amounts to discrimi
nation. That is the main defect of our 
system of taxation; it bristles with 
this kind of discriminatory provisions.

MR. CHAIRMAN: A salaried per
son is in a far more disadvantageous 
position than a self-employed person. 
Do you agree with me?

SHRI M. H. MODY: No, an honest 
Self-employed person is in a worse 
position than a salaried person

MR. CHAIRMAN: Even an honest
self-employed person is in a much 
happier position. He can get the con
veyance expenses actually incurred by 
him, the office experience incurred by 
him. The various exenses that he 
incurred are all allowed to him. In 
the case of salaried person, they are 
statutorily provided; beyond that noth
ing is allowed.

SHRI M. H. MODY: I do not think 
a salaried employee incurs those ex
penses. He does not maintain an office 
or employ staff. Then, a self-employ
ed person has no provident fund, no 
pension, or other superannuation bene
fit to all back upon.

MR. CHAIRMAN: I am speaking
of taxation only. Don’t you see the 
distinction between persons wlhodraw 
their income from salary and those 
who draw their income from other 
sources?

SHRI M. H. MODY: No, I do not.

Then I come to a very inmportant 
clause, clause 26 (and also clause 27) 
which deal with amendment of section 
104. Firstly, for the life of me, I 
cannot see how these provisions have 
anything to do with the basic objec
tive of this legislation, namely, .to pre
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vent the proliferation of biack money. 
Here is an example of a case where 
some statutory amendment of a radi
cal nature is being made which is not 
related to the basic objectives of the 
legislation. Secondly, I submit that 
here is a amendment which is going 
against the national interest. While it 
may be motivated by considerations of 
revenue, it will not be in the long-term 
interest of the country to make a pro
vision which will result in retarding 
the growth of industry. For the bene, 
fit of the hon. Members I aouI;1 like to 
explain that for the past many years 
the provisions of section 1.04 have 
ceased to be applicable to manufactur
ing companies. Basically ̂ section 104 
provides that you must compulsorily 
distribute a certain portion of your 
profits by way of dividends. It was 
felt by Government that this resulted 
in the dissipation of resources by enter
prises and, therefore, in 19fi4 Govern
ment thought it fit not to apply this 
piovision to manufacturing companies. 
Thereafter, Government appointed the 
Boothalingam Committee, which exa
mined this question and suggested that 
section 104 should not he applied at 
rJl, in fact, it should be abolished. A 
similar recommendation was made by 
the Wanchoo Committee In the light 
of all this, I personally fail to see any 
justification for making a prcvisieon of 
this nature which will only have +h* 
effect of depleting the resources of 
companies, thereby preventing them 
from growing and increasing their em
ployment and investment which is 
necessary for the purpose of national 
growth. This is my general abject- 
tion in principle.

SHRI AMHIT NAHA1A: Y ou are
perhaps aware that this was a provi
sion which was already applicable to 
public limited companies which is now 
made applicable to private limited 
companies also. If you feei that the 
proposed section will discourage the 
Tuanulacturing industries, there is a 
way out; let the private limited com
panies be converted into public limited 
companies.

SHRI M. H. MODY: I air glad you 
made this point, because I was myself

going to do it. I woulcl like to say 
that, strictly speaking, it is not correct 
TO say that this will apply to private 
limited companies. It will apply to 
companies in which the public are not 
substantially interested.

You are also aware of the point ttiat 
we have mentioned in our memoran
dum that the d'eflnition f ^company 
in which public are substantially inte
rested’* is one of the most complex 
definitions in the statute.

My other objection is that the 
clause in its present form will have a 
drastic effect for the majority of com
panies to whom it will apply. It is 
rot 45 per cent compulsory require
ment which will apply but it is 90 
pei cent requirement which will apply. 
Ihere are two provisions for certain 
companies. Compulsory requirement 
is 45 per cent but if your accumulated 
piofits are equal or greater than your 
reserves, then 90 per cent re ^uirement 
applies. Because of the fact that since 
1964 there has been no compulsory 
distribution of profits, the companies 
haw accumulated profil3 and the 
majority of the companies will be 
affected by the 90 per cent require
ment. These companies will have 
barely anything left for the purpose 
oi’ ploughing back in tho business of 
the company.

SHRI AMRIT NAHArA. Let them 
T;e converted into public iiuiited com
panies. Then, this will noc apply.

MR. CHAIRMAN: In Other words, 
the question is: Why not have the
companies in which public are substan
tially interested instead of having such 
companies? Why not get out of the 
definition?

SHRI M. H. MODY: We must ap
preciate that it is not possible for 
every company to become a public 
limited company as defined in Section 
?(18) of the Income-Tax Act. Firstly, 
there is the question of size. Compa
nies below a certain size are not cap
able of becoming public companies 
because they will not be granted  ̂
quotations by the stock exchanges, 
there sure certain minisnum-size re
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quirements imposed. A company must 
be of a certain size before it will 
qualify for becoming a public limited 
company. All such companies have 
hardly any profits to distribute a9 
dividends.

, SHRI BHAGWAT JHA AZAD: Will 
| $cu agree, if these difficulties are re- 
j; moved, it will be advisable that thoS’e 
Iprivate limited companies are converted 
I irto public limited com plies in the 
j larger public interest? You are point
; mg out the difficulties that exist today. 
Suppose these difficulties are removed.

I Will you welcome this then ?

SHRI M. H. MODY: The assump
tion that difficulties can be removed is 
one which I would like to challenge. 
It if a question of what is a “company 
in which public are substantially 
interested.” This has been engaging 
the attention of the draftsu an for the 

\ last 25 years. Every year the Govete- 
mcnt has made amendment to bring 
out the intention of the Government. 
But in spite of the repeated amend
ments the result has been that com
panies which are not intended to be 

I treated as companies in which the pub
lic are not substantially interested— 
'onipanies which are listed on the 
stock exchange, the companes which 
are well-known public companies,— 
are nevertheless treated as private 
companies for Section 104 purpose. 
The definition is 60 comlex So long 
as that definition remains it will create 
a lot of litigation.

SHRI BHAGWAT JHA AZAD: Have 
you given a thought as to how 
this complexity can be removed? Can 
you suggest a way out?

SHRI M. H. MODY: The only man
ner in which you can do is to delete 
the requirement altogether.

SHRI S. R. DAMANI: Will you
agree that by putting this restriction, 
the small entrepreneurs or new entre
preneurs who are coming up with 

£ setting up industries will be hard hit 
because they will not be able to make 
a public limited company as their

shares are not subscribed to by the? 
public? Besides this, by distributing 
the entire profits, they will not be 
able to expand and enlarge their busi
ness. So, they have to depend oa 
borrowings from others.

SHRI M. H. MODY: I agree with 
you.

SHRI AMRIT NAHATA: You will 
probably agree that the closely-held 
companies enjoy certain advantages in 
law over the largely and widely-held 
companies.

SHRI M. H. MODY: I am not aware 
of any major advantages. There may 
be some minor advantages.

SHRI AMRIT NAHATA*. If the 
closely held companies are required 
to distribute their profits as dividends 
to their limited number Of share
holders, you think that this would 
act as a disincentive for the accumu
lation of capital in that particular 
manufacturing sector. This is an 
argument which has been invariably 
advanced to get concessions. But the 
actual experience is that “capital” is 
interested not in increasing production 
but in decreasing production and they 
find ways and means to see that pro
duction is confined and limited and 
prices are artificially raised. At least 
to me, this argument of giving more 
incentive for more investment does 
not hold good.

SHRI M. H. MODY: It is a matter 
of opinion. Personally, I feel, this 
concession which has been in opera
tion for the last 8 years has resulted in 
tremendous growth of investment, in 
its employment and profits. You will 
recognise that businessmen are inter
ested in profits. There can be profits 
only by increasing production. There
fore, today, when there is a need for 
increasing production at all levels, 
whether it is a small company or a 
large company, I think, thig provision 
goes against the national policy.

I would like to make an analogous 
point that we must not look at this 
provision from the point of view of 
raising revenue but also from the 
point of view of national interest.
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I agree that by inevitable process 
of growth and size, these companies 
will become public companies. But to 
make this kind of a provision in the 
taxation statute does not seem to be 
warranted.

MR. CHAIRMAN: If the proposed
amendment becomes a law, as it is, 
then Section 104 becomes applicable 
to all the companies which fall with
in the fold of Section 104. Even the 
companies mentioned in sub-Section 
(4) which are ’manufacturing and 
processing companies do not enjoy 
immunity from Section 104. You say 
that once sub-Section (4) is amended 
in a manner contemplated in the Bill, 
the liability will rise. To what extent?

SHRI M. H. MODY: 90 per cent 
compulsory distribution Of profits.

MR. CHAIRMAN: How do you get 
that figure?

SHRI M. H. MODY: I would like to 
invite your attention to clause 27 of 
the Bill, sub-clause (b) (2).

MR. CHAIRMAN: That is in the
case ot an investment company.

SHRI M. H. MODY: It has to be
read in ccmjunction with sub-Sec
tion (4) of Section 109. This is not 
being amended. It remains on the 
statute book and it will come into 
force.

MR. CHAIRMAN: I do not think
there is any confusion.

SHRI R. S. SHAH: It does not
apply. You will see in sub-clause (3), 
in the case of industrial company, 
where it is wholly, the statutory per
centage means it is 45 per cent and, 
whether it is partly, it says:

“ in the case of an Indian company, 
not being an industrial company, a 
part of whose gross total' income 
consists of profits and grains.. . . ”

“ (a) in relation to the-profits and 
gains attributable to such business9’.

*flhen, in relation to the remaining part 
of its gross total income, if it is in
vested 90 per cent, in other cases 60 
per cent. Therefore, the profits of

the industrial portion of the company’s 
activities will be covered only by 45 
per cent.

When you come to section 109(4) 
on which you rely, ‘in the case of any 
other company not referred to in the 
preceding clauses’, it means that in the 
case of trading companies and other 
companies, if they have a reserve, then 
it comes to 90 per cent.

SHRI M. H. MODY: Mr. Shah, you 
are right. I am grateful to you.

MR. CHAIRMAN: The second
point that you tried to make was that 
it would compel the companies to 
declare dividends—if they do not dec
lare dividends, they would be liable 
to pay something by way of income- 
tax for their failure to declare the 
statutory percentage of dividends— 
and that this goes against our pro
gramme of production. What I want 
to know from you is this. How do you 
directly relate non-declaration of 
dividends with growth in production, 
unless you assume that accumulation 
in the company itself means produc
tion suo moto?

SHRI M. H. MODY: This is a de
monstrated fact. If this amount is 
distributed as dividend, a substantial 
portion will go away as taxes and the 
individual will be left with no re
sources for investment If it is re
tained by the company, it is a matter 
of demonstrated fact, from my own 
personal experience, that these com
panies, in fact, invest these resources 
in productive enterprises.

As a matter of fact, the distinction 
between industrial company and non
industrial company is unreal. It is 
unfortunate that the legislators as well 
as the administration are attached to 
this idea that productive activity is 
something useful and in the national 
interest, while any kind of trading 
activity is anti-national and against 
the national interest.

MR. CHAIRMAN: It may have its 
own purpose, but is certainly not ai f 
urgent and important as industrial 
activity.



51

SHRI M. H. MODY: Firstly, there
is the difficulty that you may be en
gaged in a trading business which is 
nevertheless necessary for the purpose 
of supporting a manufacturing busi
ness. After all a product which is 
manufactured has to be sold. Where 
the manufacturer himself sells the 
product, his activities are not hinder
ed, but if the manufacturer employs 
athird party who carries out selling, 
tfhen it is affected. You may be en
gaged in a business of transport or in 
& service industry. There are all 
kinds of industries which not only 
eventually contribute to employment 
but also under useful services. I per
sonally see no distinction, whatever, 
between a manufacturing company 
and a trading company; all contribute 
to national development. If these 
trading companies did not exist, natio
nal development would be hindered.

MR. CHAIRMAN: Yes. We shall
consider this

SHRI M. H. MODY: Another nan- 
ilogous point is this. When the Amend- 
^ment was made in 1964 by wlhich 
^application of Section 104 to wianu- 
ifacturing companies was deleted, there 
rwas a corresponding change in the 
bate of tax applicable to such com
panies in the Finance Bill. There was 
a differential tax imposed upon such 
companies. If we are going to revert 
to the previous position, my submis
sion is that there is a clear case for 
not making a distinction in the charg
ing section, namely, the rate differen
tial between a public company and 
a private company should be abolish
ed. There is no need for a distinction 
of this nature.

Next I would like to deal with 
Clauses 42 and 43 which deal with 
self-assessment as it is called in our 
system of taxation. We have no

euarrel with the principle that a per*- 
3n must pay Ihis taxes immediately or 
as soon as practicable and feasible. 

Therefore, we are not objecting to 
the basic principle, but we think that 
a reasonable amendment should be

made to ensure that the law could be 
complied with. We have pointed out 
the difficulties which obtain even i& 
place like Bombay wlhich is a develop
ed one, for example, in obtaining re
ceipted challan fram the Reserve 
Bank. One can then imagine the diffi
culties that would be faced elsewhere. 
Therefore, we feel that, at the most, 
what should be done is that tlhe re
quirement of paying the self-assess
ment tax within 30 days may be 
brought down to 15 days.

I would like to observe that amend
ment to Section 158 requires two 
things; to pay the tax on or before 
furnishing the return and to produce 
evidence of that at tlhe same time. If, 
for some reason, the challan is not 
available, I have delayed it and then 
I have to suffer the consequences of 
delay. I a*m not quarrelling with the 
principle, but my submission is that a 
reasonable concession should be made 
for compliance with the formalities.

My second and more violent quar
rel is with the proposed amendment 
to Section 151 A. I feel that there 
is a need for equity in our system of 
legislation. Whenever a provision is 
made against the asessee, it seems to 
go one way and when a provision is 
made for the benefit of earning rev
enue it seems to go another way. When 
you find this clear departure from 
equity in two sections which are so 
close to each other...

MR. CHAIRMAN: What is the
departure?

SHRI M. H. MODY: The depar
ture is this, if I have to pay my tax, 
it should be done immediately. I 
only ask that similarly, I should get 
my refund immediately. The exist
ing section, in fact, provides a posi
tion which is much better than the 
amendment.

MR. CHAIRMAN: You want it to 
remain as it is?

SHRI M. H. MODY: Yes. I sug
gest that the existing provision should 
be retained at the very least. I would
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go further and say that there should 
be a statutory provision for refund 
to be granted within 30 days of filing 
the return.

MB. CHAIRMAN: Please tell us
the process.

SHRI M. H. MODY: The Depart
ment should resort to the same pro
cess. They should accept my return 
as it is*

MR. CHAIRMAN: What you are
£uggesting is that the moment on tlhe 
basis of the return the ITO finds that 
the tax paid is in excess of what was 
due from him on the basis of the 
return, he must straightway return. 
Is that so?

SHRI M. H. MODY: Yes. That
is right. This provision follows the 
American pattern under which you 
pay the tax with the return. They 
are not required to produce a challan; 
you just send a cheque. Correspond
ingly tlhere is the obligation statuto
rily on the revenue authorities to 
grant you a refund within 30 days.
I would like to mention about o'ne 
incident. I was with the Internal 
Revenue Service in New York. I 
heard about the case of an assessee 
who -made 6 applications in his own 
name after an interval of two or three 
days in each case claiming refund. 
The computer passes on tlhis informa
tion. Six refunds are granted to him. 
After a lapse of 2 or 3 years you 
scrutinise the return. The revenue 
authority discovers that the assessee 
has obtained six refunds of identical 
amount. It was found; he was pro
secuted and sent to jail. They did 
not take the decision that the rule 
should be abolished. The rule is a 
sound rule. Simply because one man 
abuses the rule, you do not abolish 
the rule.

MR. CHAIRMAN: How this illus
tration helps you?

SHRI M. H. MODY: It helps.
MR. CHAIRMAN: It is a matter

of opinion. What do you suggest 
itien?

SHRI M. H. MODY: Time limit
might be extended.

MR. CHAIRMAN: That is one
thing. Either the ITO makes assess
ment within 3 months or he gives 
refund within 3 months.

SHRI M. H. MODY: I would ac
cept that.

MR. CHAIRMAN; We will consi
der.

SHRI R. D. SHAH: We have in
troduced the self-assessment scheme 
in which our intention is to see that 
assessees are not called to the depart
ment. This should apply to 75 or 
80 per cent of the cases. He is in 
a position to make the assessment 
without calling the assessee to come 
there. I know the difficulty Mr. 
Mody points out. There are adminis
trative bottlenecks which we are try
ing to clear up. But the law provi
des that in respect of self-assessment 
cases we do not want to call the 
assessee. Last year we did 75 per 
cent; this year, we hope to do 80 per 
cent.

MR. CHAIRMAN: If you give proof 
when you give your complete return 
that saves the trouble of going to 
the ITO; the assessee will be glad 
if they can avoid seeing the ITO.

SHRI M. H. MODY; What we 
require is that proof should be provid
ed as soon as possible. We can
send the challan by post later on.

MR. CHAIRMAN: You suggest that 
in case he is not able to do so, scwne 
provision should be made.

SHRI M. H. MODY: Don't insist
on proof if it is complete in other 
respects.

MR. CHAIRMAN: If challan is not 
there, if there are ccrtain difficulties, 
thpre are refund difficulties, he will 
have to come to the department in 
any case.

SHRI VASANT SATHE: Why not
have payment by cheque?
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MR. CHAIRMAN: Payment by
drafts to the Department? We will 
think about it.

SHRI VASANT SATHE: That will 
come closer to the American system 
also.

MR. CHAIRMAN: We will consi
der. You may please proceed.
f

I SHRI M. H. MODY: Clause 58
Irelates to the Settlement machinery.

\ SHRI BHAGWAT JHA AZAD: 
What would be the repercussion if 
the assessee wants to pay by draft 
or by cheque, a$d not by challan 
which consumes most of his time and 
his energy? Take up that point and 
please let us know whether it suits 
the department. If not, let us know, 
why not.

MR. CHAIRMAN: Do you accept
it is a good provision.

SHRI M. H. MODY:" In principle 
I have no quarrel with settlement.

. MR. CHAIRMAN: You mean you
have something to say on the meeha- 
nics.

[ SHRI M. H. MODY: There should 
I be an independent judicial body.
\ This is our suggestion. The present 
f machinery whereby it is consisting of 

Members of tlhe Board itself is not 
a satisfactory proposition. Being 
executive members having the respon
sibility for the collection of taxes as 
Members of the Board, I fail to see 
whether there is really any distinc
tion between the Settlement Com
mittee and the Members of the Board. 
Members may work as individuals 
and not as a Committee; there is also 
a provision like that.

MR. CHAIRMAN: I am not able
to understand. Settlement body is 

i not appellate body. What is sought 
to be done is, they cut short possi
bility of protracted litigation; thifi is 
some sort of rough and ready method 
provided both the sides play a fair

game. That is the basic requirement. 
What is your objection to that?

SHRI M. H. MODY: Present
machinery is rather one sided. If 
you approach the Settlement Machi
nery with a proposition you have got 
to accept whatever the Settlement 
Committee says. You can’t withdraw 
later on? You can’t say, it is not 
acceptable to me. If you give me 
the right of appeal, 1 can understand 
about it. That is why we suggest 
that it should be independent judicial 
body.

MR. CHAIRMAN: I don’t think
that is a realistic appraisal. If you 
think the Department is unnecessa
rily trying to be unreasonable, you 
can proceed ahead. This is only to 
cut short litigation as I have already 
ttientioned.

SHRI H. M. PATEL: He is say
ing that this arrangement is one 
sided. That is a point of view which 
you can consider.

MR. CHAIRMAN: We are discus
sing. We have no point of view. 
I have not made up my mind.

If there was a provision ,as a result 
of which one not being satisfied, you 
have this constitution. Because of 
this provision constituion is likely to 
be one sided. I was suggesting to 
him that so far as penalty is concern
ed, that is immutable. If he has good 
grounds to give us that this is not 
fair, he can tell us and we shall con
sider.

SHRI S. R. DAMANI: What I
understand is if in the Settlement 
Committee one weaker officer is in
cluded, they will go more to the 
Settlement Committee and in this way 
litigation will be averted.

MR CHAIRMAN: It is not com
pulsory for the assessee to go far 
settlement. He has either to go 
through normal procedure of assess
ment, appeal, etc. Asan alternative, 
Government wants to try a new sys
tem of settlement. It will depend
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upon how far this Settlement Com
mittee will be able to inspire confi
dence in the public. But it is not 
compulsory for the assessee to go 
there. The new instrument is be
ing applied, and future will show 
about its success or otherwise.

SHRI M. H. MODY: If you wish
the assessee to came forward before 
the Settlement Machinery, then they 
must have confidence in it. The idea 
is to avoid litigation. I may draw 
your attention to 245(d) and the words 
‘interest of revenue’.

SHRI S. R. DAMANI: The Settle
ment Board should anounce that we 
are not interested in revenue and 
then come for settlement. Mr. Chair
man, if you want to say ‘judicial body’ 
it will go as a regular court for 
hearing both sides in litigation.

MR. CHAIRMAN: it is the totality 
of the circumstances and not the re
venue by which they will be motivated. 
What I am saying is that having ‘mem
bers in this Committee who are other
wise members of the Board, are not 
going to jeopardise the nature of the 
Committee which is going to adjudi
cate. It is not going tojse an inde
pendent body like a tribunal. It is 
hot going to be an appellate body; 
it is not going to be a High Court or 
a Supreme Court. In this set up 
Members of the Board do come up.

The Judicial Officer will have to 
act and go through rules. ’Interest 
of revenue* will not be imposed but 
by virtue of rules there will be some 
latitude.

Assessment is made on Rs. 10 lakhs 
On those who do not have 1 lakh 
or 2 lakhs. They are likely to be sent 
to jail for 150 years if they have to 
live such a long life. Is there a 
process by which you can mitigate 
the absurdity?

SHRI P. G. MAVALANKAR: In
order to introduce an element of 
confidence in that Committee what are 
the concrete suggestions in regard to 
the composition and functioning of 
this Settlement Committee and in

what way the provision of Settlement 
Committee is not an improvement 
over the existing provision?

SHRI M. H. MODY: The Board
may consist of two persons—Chair
man of the Board and the other should 
be an independent Judicial Officer 
who are not related to the activities 
of the Department.

Alternatively, the right of appeal or 
the right of withdrawal of my appli
cation may be given.

You are thinking in terms of, com
promise. How can this system work, 
if it is one sided.

SHRI P. G. MAVALANKAR: How 
does he justify withdrawal, I do not 
know? ’

MR. CHAIRMAN: We do not want 
them to go as a matter of experiment— 
just try if you can snatch anything. 
We have to take it seriously.

SHRI M. H. MODY: This is not
a question of taking advantage of the 
situation of experimentation. Asses
see vs required to give all the infor
mation he has. Hie basic objective 
of settlement is to deal with cases of 
disclosure of undisclosed money. Hav
ing made disclosures to the revenue if 
you say he has no right of withdrawal, 
you have got the information on the 
basis of which you can take action.

SHRI BHAGWAT JHA A ZA ll The 
moment you find, it does not suit you, 
you go back; the purpose is defeated.

SHRI M. H. MODY: What we
want is fair treatment.

MR. CHAIRMAN: If someone has
to exercise this right, it is an one
rous right. It is a right, as a result 
of which there is another avenue of 
evasion. To my mind, if the sche
me is to work, any departure from 
the basic scheme will frustrate the
purpose. <

i

SHRI M. H. MODY: In my limit
ed judgment, I feel that a machinery 
of this nature will not have the con
fidence of the assessee and, therefore,
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forward.

With regard to the second point, 
let us for a moment also think of 
the genuine cases. I am not talking 
of evasion cases. There are also 
cases, where compromises are neces- 
ary. If it is to cover those qases, 
then I want a judicial board. In 
cases which do not involve tax eva
sion, you may provide for these re
medies by way of appeal or a right 
to withdraw the application.

SHRI BHAGWAT JHA AZAD: If
the right of withdrawal is there, the 
purpose is defeated.

MR. CHAIRMAN: You have been 
going to the Board earlier in cases 
where there is a dispute between the 
assessee and the Department. What 
prevents you to do that now?

SHRI M. H. MODY: There we
have a right to withdraw. I make 
a proposition, if the Board does not 
accept it, I withdraw.

MR. CHAIRMAN: That is what is 
sought to be avoided.

SHRI H. M. PATEL: Government 
is providing a new machinery, which 
is an experiment. Mr. Mody seems 
to think the way this machinery is 
to work, the number of people who 
will go far settlement will be small. 
I think, he is entitled to hold that 
view. The scheme envisages this. 
The assessee may go voluntarily after 
considering all the factors and it is 
understood that the settlement Board’s 
decision will be final. He will not 
be able to withdrawn—on Uhat basis 
he will go with his eyes open. If 
he does not wish to go, he will not 
go. The scheme will not work. Mr. 
Mody says, if you really want this 
scheme to work, then you will have 
to make it better, put some judicial 
person on the Board, who is inde
pendent and will inspire more confi
dence. It is a suggestion.

MR. CHAIRMAN: Please go ahead 
with the next clause.

SHRI M. H. MODY: I want to
deal with clause 7G, dealing with the 
provisional attachment of properties. 
I fear, that this provision is likely to 
result in considerable harrassment to 
the assessee. While I understand that 
the revenue wishes to safeguard its 
interest, I cannot think of any asses
see, who has not any proceeding pend
ing before the authorities at any stage. 
You have an assessment pending be
fore the Income Tax Officer, or have 
an appeal or a petition before the 
Commissioner. That means, if I 
want to sell any piece of property, 
the revenue will hold me to ransom 
saying I cannot sell while the proceed
ings were pending.

MR. CHAIRMAN: It does not re
fer to an proceedings, it refers to pro
ceedings of assessment. Therefore, the 
contemplated action under this Sec
tion will have to be with reference to 
proceedings of assessment which are 
pending, and not any proceedings. 
With this modification, what do you 
say about this?

SHRI M. H. MODI: This is going 
to result in considerable harrassment; 
that is what we feel.

SHRI BHAGWAT JHA AZAD: It 
is not necessary in all cases. It is 
only when the Income Tax Officer 
feel necesary. It is not a blanket 
power. If the ITO feels that way, then 
it is necesi*ary to sell any property 
with his prior permission.

MR. CHAIRMAN: An honest man, 
who pays tax at the highest rate every 
quarter, has to strain every bit to 
pay money to the exchequer. A fel
low, who is dishonest, does not wor
ry. By the time the assessment is 
made, the property etc. has been 
disposed of. I do not think, this sec
tion will apply in every case where 
regular payments are being made. 
What are the genuine cases, where 
you think, hardship is likely to be 
caused ? ,
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Section, therefore, one has to visua
lise the kind of cases which are likely 
to arise in the light of one’s general 
experience of dealing with income 
tax authorities. I fear that this is a 
very extensive power. I can under
stand the power which is to be ex
ercised subject to some judicial 
checks, but it is very extensive power. 
This is very extensive power which 
is likely to hold the assessees in ter
ror.

SHRI VASANT SATHE: Is it not 
a fact that if such a provision had 
existed before, a large number of 
assesees would have been in arrears 
today without any likelihood of their 
being recovered.

SHRI M. H. MODY: I am afraid 
that the situation which you are re
ferring to is purely due to the total 
incompetency of the Revenue De
partment. in administering the exist
ing provisions which are sufficiently 
extensive.

SHRI VASANT SATHE: What
about the huge arrears and how are 
they going to be recovered?

SHRI EHAGWAT JHA AZAD: 
How would you like to protect our 
interest?

SHRI M. H. JrtODY: I said there 
was already a provision requiring 
a tax clearance certificate to be obw 
tained in the case of sales of movable 
property. This law applies to any 
property.

MR. CHAIRMAN: I would not like 
any genuine man to be harrassed. 
Kindly cite a single case,

SHRI M. H. MODY: All penalty 
proceedings are started first against 
the assessee but as a result of discus
sion, explanation or appeal, they are 
dropped. Such proceedures can al
ways create difficulties.

MR. CHAIRMAN: No, no. This is 
just to insure that you do not defeat

the right of the Revenue by your 
dwindling away your assets.

SHRI H. M. PATEL: There is no 
question o* any arrears here at all. 
We are clearly, considering secret 
larger assessments. Here, you are 
only referring to the current asses
sees in which case on what ground 
can the income tax department form 
an opinion that the property should 
be assessed?

MR. CHAIRMAN: The number of 
such cases is not one or two, but 
there are hundreds of cases where 
they are not able to recover large 
assessments. There are cases where 
the ITOs do not have the power to 
attach property every time it takes 
four years for making an assessment 
or three years for making an assess
ment or two years time now.

SHRI R. D. SHAH: The *dea be
hind it is this. When you refer to the 
assessment which is being made, the 
liability has already accrued but the 
existing law does not provide for 
attachment.

When you start making an assess
ment and a fraud comes to your 
notice, it will take time to make an 
assessment which may be a period of 
three years. When a man knows that 
he is going to be caught, he starts 
frittering it away.

MR. CHAIRMAN: In all those
cases their right to recover the 
amount is defeated and these are cases 
of this nature.

SHRI BHAGWAT JHA AZAD:
I want to know from the Government 
whether there is any provision, at 
present, in the income tax law, 
under which, when an assessee has 
got to pay, he takes a clearance cer
tificate?

MR. CHAIRMAN: This is with re
gard to movable property above Rs.
50,000.

SHRI BHAGWAT JHA AZAD: 
Please show that point. Mr. Mody, 
does it hold good?
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ly a check in their hands, but there are 
so many cases. How do you envisage 
that this can really act adversely and 
prejudicially in a genuine case? You 
have not been able to give a single 
case.

SHRI M. H. MODY: It is an ap
. prehension. Then the question of 

penalty in Wealth Tax is very im
portant. As you are aware, under 

, Wealth Tax, there is a serious pro- 
| blem of evaluation and it is a matter 
f on whicn there may be a difference 
j of opinion between various parties. 

Even the revenue authorities have 
themselves differed on the question 
of evaluation of property from time 

; to time. The existing provision in 
‘ the Act contains a safeguard which
• is being deleted by the present pro
vision. I -would like to draw your at

: tention to the explanation (1.) I am 
; reading it out: “where the value of 
s any assets returned by any person is 

less than 75 per cent of the value..
---- - then, such person shall, unless
he proves that the failure to return
the cori^ct value ............  did not
arise from any fraud or any gross or
wilful neglect......... ’ In other words,
there is a saving clause. If you can 

‘ prove it, you can get the benefit of 
| not being penalised. Then you cannot 
\ be penalised for submiting a value
■ which is different from that which is 

determined by the revenue. Now, 
under the proposed law, there is a 
proposal that if there is a difference 
between the two values, then you are 
subjected to penalty no matter 
whether you have exercised due care 
and caution which the law requires. 
The consequences will follow upon 
you. I think this is very severe and 
ought to be looked into by this learn
ed committee.

MR. CHAIRMAN: This existing pro. 
vision is a special rule of evidence.

J  SHRI M. H. MODY: There is in the 
existing law firstly, a reversal of the 
normal rule of evidence and the bur
den is cast upon me to prove that I 
have acted bonafide. That burden

remains to be discharged by me. I 
must prove that the failure to return 
the correct value did not arise from 
fraud or a gross or wilful neglect on 
my part. Even this limited right 
which is given to the assessee to 
prove that he has acted bonafide is 
taken away. In other words, even 
if he acts bonafide, even if he is 
capable of proving that he has aoted 
bonafide, so long as there is a 
difference between the assessed value 
and the returned value, he is liable to 
penalty.

SHRI BHAGWAT JHA AZAD: 
Suppose, if he wants to prove that he 
acted bonafide, is that also taken 
away? Does it mean that the punish* 
ing authority will summarily dis
charge the case? It that your Inter
pretation?

SHRI M. H. MODY: I draw that 
conclusion from Explanation (4)*

MR. CHAIRMAN: This is the only 
safeguard. He has to prove the 
correct value. What do you interpret 
that to be?

SHRI M. H. MODY: The revenue
authorities, at some stage, either the 
ITO or the Appellate Commissioner 
or the Tribunal or the Court of Law, 
must accept the figure which is shown 
in the return. This never happens. 
There are always bonafide differences 
in value. This can happen all the 
time without his acting mala fide in 
the matter.

MR. CHAIRMAN: Are you trying
to intrepret this to the effect that the 
value shown by him in the return is 
the correct value. In that case, the 
explanation will be redundant.

SHRI S. NARAYAN: The intention 
is that if there is difference of more 
than 30 per cent he is liable to penalty. 
An opportunity is given to him to 
prove that the value returned by him 
is, according to him from the patterns 
that he adopts for valuation, the 
corect value. For instance, I would 
put it this way.
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I am paying this on my own. Suppose, 
he has furnished a certificate from 
the valuer, for this valuation, then, 
normally, it shall be presumed that 
the valua given by him has been 
proved.

MR. CHAIRMAN: Mr. Mody, would 
you be satisfied if the drafting is 
done in such a way that the bonaflde 
intention is included?

SHRI M. H. MODY: In that case, it 
would meet my point. I do not think 
that the legislation in its present form 
agrees with the explanation now given 
by the Board.

MR. CHAIRMAN: The intention is 
clear. If the Government has not 
brought about the intention, this can 
be done.

SHRI VASANT SATH$: We should 
consider the question of drafting and

making the necessary changes, to 
make the intention clear.

SHRI M. H. MODY: I would like to 
refer to amendment of Section 281 of 
the Income Tax Act which also deals 
with attachment of property in cases 
involving defrauding of revenue. It 
declares such transfers as void. In 
fact, under the existing Section, the 
authorities have got a right to set 
aside such transfers.

SHRI BHAGWAT JHA AZAD: You 
have got a right; if the assessment is 
due and if he transfers, you can set 
aside. But, we should keep the 
horses inside the stable rather than 
allow them to go out of the stable.

MR. CHAIRMAN: Thank you very 
much, Mr. Mody. Thank you all 
Gentlemen.

(The Witnesses then withdrew).
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(The witnesses were called in and they took their seats)

<The witnesses were called in 
they took their seats).

and

MR. CHAIRMAN: It is the conven
tion of this Select Committee to point 
out thaf your evidence shall be 
treated as public and is liable to be 
published unless you specifically de
sire that all j*or any part of the 
evidence given by you is to be 
treated as confidential. Even though 
you might desire your evidence to be 
treated as confidential, such evidence 
is liable to be made available to the 
Members of Parliament. Now, Mr. 
Khaitan, you may start.

SHRI B. M. KHAITAN: Sir, we are 
thankful to the Select Committee

for giving us an opportunity to appear 
before them. Our Chamber has given 
careful consideration to the provi- 
visions of the Taxation Laws (Amend
ment) Bill, 1973 and their detailed 
views have been set out in the 
memorandum which has already been 
submitted to you. I would like to 
take this opportunity to make a few 
preliminary observations before the 
Committee.

I wish to emphasise that the 
Chamber shares Government’s anxiety 
to plug any loopholes in the law, to 
curb any undesirable practices an£ 
to prevent the growth of unaccounted 
money. But, we feel that in this pro
cess genuine difficulties should not be
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created in tne way oi smooth running 
of the corporate sector. After all, it 
is important that business and indus
try should expand and far too many 
restrictions should not have the effect 
of slowing down economic activity. As 
far as unaccounted money is con
cerned, we feel that the problem can
not be solved merely by legislation un
less the basic causes are rooted out. 
The Wanchoo Committee clearly iden
tified these basic causes as follows; 
(a) High rate of taxation (b) econo

; my of shortages and consequent 
£ controls and licensing Xc) donations 

to political parties. The Wanchoo 
Committee had laid down the maxi
mum emphasis on the high rates of 
taxation as the first and foremost 
reason for tax evasion and bad re* 
commended that the maximum margi- 
nai rate should be brought down to 
75 per cent along with suitable 
reductions at the middle and lower 
slabs. The Committee had also sug
gested that at no stage of income 
however high, should a taxpayer be 
left with less than 25 per cent of the 
additional income after payment of 
income tax. Increasing control on 
distribution and prices were identi
fied by the Wanchoo Committee as 
another important cause for tax
evasion and creation of unaccounted 
money. They were in favour of re
ducing controls to absolute minimum 
levels. Government have, however, 
not taken action on these recommen
dations of the Wanchoo Committee 
which we feel could have a salutory 
effect on the tax structure as a whole. 
On the other hand, the recommenda
tions of the Wanchoo Committee which 
purport to impose more penalties and 
restrictions have been accepted. I 
would respectfully urge on behalf of 
the Chamber that the Wanchoo Com
mittee’s more positive recommenda
tions to reduce the incidence of 
taxation need to be favourably 
considered by Government if tax 
evasion has to be effectively dis
courage. I would also like to refer 
to some recommendations of the 
Wanchoo Committee relating to com
pany taxation. The Committee had

recommended that domestic com
panies should be taxed &t a uniform 
rate of 55 per cent, irrespective of 
whether they are public or private, 
widely-held or closely-held and indus
trial or non-industrial. This has not 
been accepted and the effective rate 
of tax on companies continues to 
remain at 65 per cent to 70 per cent 
and is a severe disincentive to corpo
rate growth. Similarly, the Commit
tee's recommendation to abolish 
section 104 hais not been accepted and 
instead the Bill now seeks to enlarge 
its scope by requiring compulsory 
distribution of dividends by Indian 
industrial companies. This would 
result in reducing the internal re
sources of such companies which 
would otherwise have been available 
for ploughing back into industry. 
Another important recommendation of 
the Committee that has been ignored 
is the abolition of surtax which has 
been widely recognised ** * tax on 
efficiency. If all such recommendations 
had been accepted that wouldl go a 
long way to strengthen the corporate 
sector, particularly at the present time 
when increased industrial production 
and a higher rate of growth is so vital 
for the economy.

As far as the penal provisions are 
concerned, it is now sought to em
power the department to penalise and 
prosecute the assessees merely on 
the ground of suspicion and presump
tion. What is partcularly unfortu
nate is that it is being provided that 
the assessee will be deemed to be 
guilty of an offence unless he proves 
to the contrary. The task of manag
ing and running a company is al
ready becoming extremely difficult 
due to the variety of restrictions pro
vided under different legislations. 
Even an honest manager may un
knowingly contravene a minor pro
vision of the law and is now exposed 
to severe penalities and even im
prisonment. Such a trend in our
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legislation, I feel, Sir, i9 diecouraging 
enljpepreneunship in this country 
which i« not in the larger interest of 
ihe economy. I would respectfully 
urge upon the Committee to give 
their dispassionate consideration to 
this aspect of the legislation. The Law 
Commission, in their 47th Report on 
the Trial and Punishment of Social 
and Economic Offences, while gene
rally recommending that the accused 
should prove his innocence, specifi
cally excluded taxation laws from 
such requirement mainly for two 
reasons, namely, that they are far 
too complex and complicated and, 
second, that they are changed too 
frequently. It would be worth men
tioning here that over the last decade 
taxation lawfl have been changed as 
many as 25 times and not less than 
800 odd amendments have been car
ried out in the process. The pro
posals under the Taxation Laws 
(Amendment) Bill, we feel, Sir, are 
directly opposed to the recommenda
tions of the Law Commission. The 
varioufl penal provisions and punish
ments across the board are also 
harsh. There is provision for rigorous 
imprisonment up to seven years whe
ther for concealment of tax, or for 
non-payment or even failure to sub
mit a return in time. Hardly any 
difference is made between the nature 
and gravity of an offence. This to 
our mind, Sir, is inequitable.

I would also make a reference to 
some provisions in the Bill relating 
to the assessment of charitable trusts. 
These trusts are at present fulfilling 
an important social purpose and are 
engaged in helping the poor and are 
contributing ia great deal for public 
good by supplementing Government 
efforts in various social fields. The 
provisions of the Bill, as we see them, 
will weaken the trusts and discourage 
their activities. A complete ban has 
been proposed on trusts investing 
their funds in any business concern 
other than Government companies 
and even existing investments are 
required to be withdrawn within 
a period of five years. This amend
ment would reduce the income of

charitable trusts draitically, thereby 
curtailing the ability of the trusts to 
discharge their benevolent activities.
I would respectfully suggest, Sir, 
that instead of a total ban some 
guidelines may b© laid down in this 
respect whereby the trusts could be 
permitted to invest in approved in
vestment which may include com
pany shares. A further proposal is to 
bring under taxation the old trusts 
which were set up before the 1st of 
April, 1962, for the benefit of parti
cular religious communities or castes. 
In most of these institutions in prac
tice people belonging to other com
munities/religious are also given the 
same facilities. This needs to be 
looked into by the Committee. An
other proposal is that a person would 
be regarded as a substantial contri
butor to a trust if his “total contribu
tion up to the end of the relevant 
previous year exceeds five thousand 
rupees’’. We feel that substantiality 
should have some relationship to the 
totality of the contributions. We have 
made our suggestions in this regard 
in our memorandum.

In conclusion I would respectfully 
urge upon the Select Committee to 
kindly consider the genuine difficul
ties which will be faced by the honest 
tax-payers if all the proposed amend
ments to the income-tax law are ac
cepted. We feel, Sir, that it is equal
ly necessary to encourage honest tax 
payers by providing incentives for 
voluntary compliance with the law. 
We trust the Select Committee would 
kindly give their sympathetic consi
deration to this aspect also. A fur
ther need is to provide some stability 
in our tax structure. As I have al
ready mentioned, more than 800 
amendments have been carried out in 
the tax laws over the last 10 years. 
Such frequent changes lead to insta
bility and affect business decisions 
and planning. Tax laws should be 
stable at least o\ner a Plan period.

I would also urge that tax legisla
tion should, in equity, be given pros
pective effect and not be made effec
tive retrospectively so that actions 
taken in good faith and under the
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'existing law are not penalised by 
subsequent changes in the law.

We would be glad to give any 
clarification or explanation in respect 
of the written memorandum that our 
Chamber has submitted to the Select 
Committee.

SHRI S. S. KOTHARI: Mr. Chair
man, if you kindly permit, I would 
like to make a few submissions.

MR. CHAIRMAN: Members wiU
£iow put questions on the submission 
made by Mr. Khaitan. After we dis
pose of this, you can make your 
'submission.

SHRI VIRENDRA AGARWALA: 
Mr. Khaitan, you might be aware that 
the Wanchoo Committee, about which 
|you referred so much, has mentioned 
(that the black money has exceeded

Eie figure of Rs. 10 thousand crores 
y now—Rs. 7 thousand crores has 
been mentioned and it is estimated 

that the figure has gone as high as 
Rs. 10 thousand crores. Naturally, it is 
a concern for all quarters. Every 
honest citizen wants to curb it. You 
have suggested, 25 per cent should be 
left. Suppose, Government is not in 
a mood to do so, do you have any 
other suggestion to make which Gov
ernment can take to curb the black 
money?

SHRI B. M. KHAITAN: It is a
difficult question. In curbing black 
money we all\agree with you and we 
support any action that you would 
like to take, but the main cause of 
black money is the incentive. If 
human being cannot save money from 
profit—high rate of taxation encou
rages him to create black money.

SHRI VIRENDRA AGARWALA: 
Government has to decide because 
black money has become a parallel 
economy.

SHRI B. M. KHAITAN: In our
view, reduction in the tax rates is 
the only method by which we can 
achieve this. Moreover, this figure of 
Rs. 10 thousand crores is also an arbi
trary figure. Anybody can say, it is

Rs. 9 thousand crores or Rs. 8 thou
sand crores.

SHRI VIRENDRA AGARWALA: 
Wanchoo Committee itself mentioned 
Rs. 7 thousand crores and it is fre
quently mentioned that the unac
counted money has reached the 
figure of Rs. 10 thousand crores. You 
can certainly deny the figure. In the 
process of incentive, so far as produc
tion is concerned, incentive and pro
duction are correlated What is the 
sort of protection you envisaige?

SHRI B. M. KHAITAN: I would
submit, Sir, I do not think that there 
are so much restrictions and such 
high rate of taxation anywhere in 
the world. There may be parallel 
economy after the war when things 
were not as good as they should be 
but every developing country is mov
ing towards incentive whereby we 
can increase our production. You ex
pect the business community to help 
solve the unemployment problem, 
but there is no incentive. Every day 
legislation is coming for restriction.

SHRI VIRENDRA AGARWALA: 
Incentives are always meant for in
creasing production. It’s no use say
ing that if incentives are not there 
people have a tendency to acquire: 
black money.

SHRI S. S. KOTHARI; The main 
point is thpt you should lift controls. 
At one time production of sugar had 
increased considerably. At that time 
the price was less in the open market 
than what it wa8 being offered 
through the ration shops. If you can 
increase prpduction control becomes 
automatically unnecessary. If control' 
is there some unscrupulous traders 
try to take advantage of the controls 
by selling commodities at higher 
prices in the black market. With 
I-ssser controls you will have less 
amount of black money.

MR CHAIRMAN: Your contention 
is that with high rate of taxation 
people acquire a tendency to have 
black money. But in Kenya or in 
Hongkong where there is low rate of
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taxation still black money Is operating 
there. How do you explain the posi
tion?

SHRI B. M. KH AIT AN: Kenya is 
unfortunately a deceptive country 
because of political instability. Also it 
is surrounded by politically instable 
countries like Tanzania, Malawe etc. 
where people have got insecurity 
regarding their future . . .

MR. CHAIRMAN: That is a matter 
of opinion. Tax evasion was less 
with the tax rates prevalent in 1950.

SHRI B. M. KHAITAN: 1373 is
different from 1950. People's moods 
are changing now. Today at the tax 
rates of 1950, I think it will definitely 
be disincentive to create black money.

SHRI K. R. GANESH: You are a 
very intelligent and knowledgeable 
person. You must have seen that 
these things regarding tax evasions 
hy largest Houses are being discussed 
in the Parliament day in and day out.

SHRI B. M. KHAITAlT: I can also 
say that there are lot of Houses 
which are honest also.

MR. CHAIRMAN: Perhaps you
will agree with me when I aay that 
where the whole idea is about . con
centration of economic power there 
arise the chances of tax evasions.

SHRI B. M. KHAITAN: Nobody
likes concentration of economic 
power.

MR. CHAIRMAN: Assuming your 
suggested rates are accepted, what 
do you think, the percentage would 
be by which the quantum of tax 
evasion would diminish?

SHRI VASANT SATHE: Supposing 
in any way your recommendation or 
the Wanchoo Committee's recommen
dations, if accepted, are to bring it 
down. You have laid emphasis on 
the Wanchoo Committee’s recommen
dation that the maximum marginal 
rate should be brought down to 75 
per cent, along with suitable reduc
tion at the middle and lower slabs. I 
would like you to please let us know

if you have thought on those lines or 
if you have got some broad outlines, f

SHRI B. M. KHAITAN: It is not 
possible to quantify the corresponding 
reduction of tax evasion. But ex
perience in many other countries 
have definitely shown that ultimate
ly revenue increases because of tax 
reduction.

MR. CHAIRMAN: What slhould be 
the overall rationalisation of tax
structure according to you?

SHRI VIRENDRA AGARWALA: 
Wanchoo Committee said that if the 
tax structure is rationalised then
Government will lose revenue of about 
Rs. 45 crores. Do you think that if the
tax structure is rationalised then
Govt, would gain anything more than 
Rs. 45 crores?

SHRI S. S. KOTHARI: Point is, we 
do not support evasion, tihat is clear, 
and secondly it is not possible to 
quantify exactly. The point is that w 
70|80 per cent of the people of India 
are honest and so give them the oppor
tunity to pay taxes properly. 10|15 
per cent of the people would never 
pay the taxes whatever be the taxes 
and with regard to them you can deal 
witih them according to law but for 
the vast majority of the people who 
are good citizens but some of the tax 
rates have driven them to evasion. 
Neither 90 per cent are absolutely 
honest nor the 10 per cent are abso
lutely dishonest. If you want to 
rectify those people and get more 
revenue then tihat can be done by / 
lowering the rates of taxes as is the 
experience at Japan, West Germany, 
U.K. and USA. What has happened 
there? They have reduced taxes and 
their income has gone up, consequent
ly their production lhas increased and 
there has been industrial growth. So, 
for the sake of 10 per cent dishonest 
people please don't penalise every
body.

SHRI VASANT SATHE: I agree
that 70|80 p.c. of the people are honest 
in this country. But you wanted us to 
make positive recommendation in [ 
your memorandum about this. You 
are experts in the business world, in
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the industrial world, and so can y ou '% 
tell us in some concrete terms how 
much amount you feel would come if 
it is reduced?

SHRI S. S. KOTHARI: Nobody can 
quantify, I am ju.tv, Sir.

SHRI C. S. PANDE: When you
reduce the rates of taxes you increase 
the saving capacity of an individual to 
invest in more productive activity.

MR. CHAIRMAN: That is a differ
ent aspect of the matter. I think we 
•must confine ourselves to the objects 
of the Bill, and we can only think 
of measures to curb black money in 
the light of the recommendations of 
the Wanchoo Committee.

SHRI TRIDIB CHAUDHURY: Sup
posing there is a rational tax structure 
and the rates are such that you con
sider them reasonable, would you 
welcome the other provisions, the 
general provisions? You have com
plained about stringency, about penal
ties and all that. Now the main 
purpose of this Bill is unearthing of 
black-money—we may agree or may 
not agree with you that this Bill does 
not go to the root of the matter but if 
the laws are made stringent then there 
will be prevention of accumulation of 
black-money. So, how far would you 
agree with the general structure of 
the Bill?

SHRI B. M. KHAITAN: On this
point one can only give his experience 
about other countries. More legisla
tion and more restrictions create more 
and more difficulties.

SHRI TRIDIB CHAUDHURI: Are
you not trying to have it both ways.

SHRI SYED AHMED AGA- I think 
the large majority of tax evaders are 
not the general masses of the people.
It is perhaps confined to higher group, 
and not the middle or lower middle 
groups—I know they do not evade tax. 
So, if what you say is accepted then 
there will be loss of about 40 crores 
of rupees towards revenue.

SHRI B. M. KHAITAN: Sir, gene
rally speaking our basic thinking is 
that tax evasion is going at the lower

BHjlevel also. To-day t even a pan-shop 
vjfjowner can lend Rs. 10,0001- to a per

son whereas a businessman after pay
ing his taxes—even if he earns 
Rs. 5,000|- a month—cannot lend 
Rs. 10,000|- to any person. So, it is 
upto you to decide whether more res
triction should be imposed on 10|12 or 
15 big houses to make them more dis
honest or not. You are the custodian 
land whatever you will decide we will 
have to follow.

SHRI DHARNIDHAR BASUMA- 
TARI: Mr. Chairman, Sir, I have
gone throu^i the memorandum of 
this Learned Chamber of Commerce. 
When the witness first welcomed the 
Bill, I thought that he would welcome 
all the measures proposed in this Bill 
by the Government to check tax eva
sion and to unearth black money. But 
I find that there is no point suggested 
by them to help the Government and 
there is also no point to show that 
they are willing to co-operate with 
the Government. We have examined 
many witnesses and I And there is no 
witness who came and supported 
the whole Bill. According to them it 
is obvious that tax evasion is there in 
other countries also. Sir, everybody 
of us excepting one or two has visited 
all the countries. Sir, tihere is vast 
difference between our attitude and 
that of the people of other countries. 
They feel that tax evasion is a crime 
and to do something wrong is also a 
crime. But here in our country, it is 
regretable to say that there is no feel
ing like that. The Government has 
brought this Bill just to check tax 
evasion and to unearth black money 
and we would expect that the learned 
witnesses would tell us the loopholes 
so that the Government may plug 
those to curb tax evasion. It is ob
vious that there is tax evasion from 
big business houses. So I would 
earnestly request the witnesses to co
operate with the Government.

SHRI P. G. MAVALANKAR: I
would like to know from the learned 
witness of Indian Chamber of Com
merce as to whether reduction from 
higher percentage will accompany at
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least equivalent reduction in tax eva
sion and if not, it is no use pointing 
at human nature

MR. CHAIRMAN: Exactly.

SHRI P. G. MAVALANKAR: While 
we would like to see that honest 
people are encouraged by tax reduc
tion but ia there any guarantee by 
itself that merely by the fact of re
ducing the tax you will be able to 
eliminate tax avoidance? If not, then 
wlhat are your concrete suggestions by 
way of fiscal and other legislative 
measures which should accompany the 
/eduction Of direct taxes from 97 per 
cent to 75 per cent?

SHRI K. R. GANESH; Mr^JChaitan 
you started from a wrong premises 
when you cited the instance of a pan
shop owner. This is only a factual 
information. Some persons who are 
not within the tax slab may not be 
paying the tax. The problem really 
lies witti the high brackets.

SHRI ERA SEZHIYAN: We are
concerned with tax evasion resulting 
in black money. You can find this if 
you go through the report of the 
Wanchoo Enquiry Committee. It is 
at page 8. According to them this 
cannot be applicable to the common 
man.

SHRI s. S. KOTHARI: Sir, year
after year the taxes are going up. So 
my submission is why not have a 
sitting with the Commissioners of 
Income Tax and the Minister and the 
Chairman and know their opinion 
about this?

SHRI K. R. GANESH: It is decided 
on the basis of economic policy and 
economic frame work.

SHRI S. S. KOTHARI: But we
must take advantage of our officials 
on whom we are to depend for the 
execution of our policies?

SHRI C. M. STEPHEN: Sir, the
Wandhoo Committee made certain re
commendations There were certain 
recommendations made on the positive 
side and certain recommendations 
were made on the curative side. The 
curative recommendations have been

accepted. Now, assuming that the 
Wanchoo Committee's recommenda
tions are accepted in toto i.e. the 
positive side of the recommendations 
is accepted by the Government pro
gressively would you or would you not 
agree that tJhe other recommendations 
of the Wanchoo Committee which are 
incorporated in this Bill would be 
effective and would be accepted and 
would be incorporated in the provi
sions of the Bill 7

MR. R. S. LODHA: You very 
rightly mentioned this question that if 
the rates are reduced, would the other 
proposals be acceptable. We should 
be guided by two things—firstly, the 
Wanchoo Committee came to this 
conclusion, after careful detailed exa
mination, i.e. after examining the 
witnesses and statistics and made the 
suggestion for rationalisation of tax 
structure.

SHRI C. M. STEPHEN: I am not 
challenging this aspect. I am empha
sising as to whether the administrative 
measures which are proposed in the 
Bill are acceptable to you. The rates 
etc. of taxes are different. In order 
to plug the tax evasion of even 10 per 
cent would you mean to say that some 
amendments are necessary?

SHRI R. S. LODHA: We have the 
Wanchoo Committee Report in our 
experience. It is very difficult to 
generalise but there are some basic 
recommendations in it with which we 
have no disagreement. I propose to 
take us some other recommendations 
also, for which you may consider 
suitable measures as you think proper, 
even if you accept the basic recom
mendations of the Wanchoo Committee 
or not. For instance our President 
referred to the question of clauses 26 
and 27 regarding the closely held In
dustrial Company. The Wanchoo 
Committee suggested that there should 
be a uniform rate of tax of 55 per cent 
in all companies and there should be 
no distinction between the manufac- , 
turing company and the non-manufac
turing company. Here, the Chamber 
would mention that the amendment 
in question was made a few years
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back vhereunder the manufacturing 
companies paid lesser tax and did not 
remain under compulsion to distribute 
dividends. Let us consider the ex
perience of the rtew entrepreneurs. 
Supposing when any such person 
wants to go in the manufacturing line 
he obviously just cannot go to public 
and offer and sell his shares.

* MR. CHAIRMAN: No Mr. Lodha. 
| You are deviating from the main point. 
| It is our experience—the Wanchoo 
I Committee’s experience too—that re
lie f is to be given to the assessee. This 
committee is in a very precarious 
position as to how the Wanchoo Com
mittee’s Report is to be treated. Any 
way let us come to the next point.

SHRI S. S. KOTHARI: With regard 
j to charitable trust, we are not opposed 
: to the basic idea that charitable trust 
j should not be used as an instrument 
either for tax avoidance or as a media 

!; for holding shares in groups. We are 
absolutely in unison with the Govern
ment that these charitable trusts in 
our country have been performing use. 
ful purposes. I think these charitable 
trusts are performing very useful 
services to the people through educa
tional institutions and medical institu
tions etc. which are financed land help
ed by the*e charitable trusts and to 
that extent they are useful to the 
society. On this background we have 
to judge the provisions that have been 
provided in this Bill. One of the pro
visions, is that the anonymous dona
tions should be taxed. I submit, Sir, 
that tax at 05 per cent should not be 
imposed in all cases, because in the 
street collections like Red Cross, St. 
John Ambulance some amounts are 
collected in the boxes. If these collec
tions are taxed at 65 per cent, people’s 
incentive would be induced. When 
many of these charitable trusts per
form social function, if these collections 
are taxed, this will have adverse effect 
on tlje street collection. So, my sub
mission is that there should be certain 
limit in the case of street collections 
and there should be certain different 
rates of tax on the anonymous dona
tions .

MR. CHAIRMAN: What is your
concrete suggestion? Are you agreeing 
that the provisions as incorporated in 
the Bill should be retained or there 
should be some amendment to mitigate 
the hardships?

SHRI S. S. KOTHARI: I suggest 
that certain limit should be there. 70 
per cent of the anonymous collections 
of these charitable institutions should 
be tax-free. In some cases only 10 
per cent should be taxed because it is 
seen in some cases that more than 75 
per cent of the collections are used 
towards charity.

MR. CHAIRMAN: Some coloured
money is coming into charity, which I 
want to be taxed. I would request you 
to suggest any rationalisation of tax, 
if you have got something in your 
mind. We do not want that all pay
ments are taxed because they may be 
getting genuine payments from diffe
rent oragnisations. But where there 
is a group of anonymous donations, 
clear provision for their heavy taxa
tion is to be made in the Bill.

SHRI S. S. KOTHARr: If the co
loured money is coming into any cha
ritable organisation it must be taxed 
heavily. But I submit that there should 
be certain limit of percentage of such 
anonymous donations which should 
be free of tax.

SHRI ERA SEZHIYAN: In your
memorandum you stated in Clause 
6(a)—“Actions taken in good faith and 
in accordance with the law and the 
custom prevailing at that time, should 
not be penalised by subsequent legis
lation.” So, do you suggest that they 
should not be penalised or action taken 
against them? If so why?

MR CHAIRMAN: I think, that
you are now dealing with the reli&ous 
trusts and their performance.

SHRI S. S. KOTHARI: With regard 
to the religious trusts such as Muslim 
Wakf Trusts, Parsi Trusts, etc. it would 
be unfair not to give them opportunity 
of rationalisation. There should not
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be any differentiation between diffe
rent trusts of Hindus or Muslims or 
any other religious trusts. I am ab
solutely opposed to that provision. 
Either the provision should be deleted 
or should be provided time and machi
nery so that these trusts along with 
other charitable trusts can be extend
ed exemption.

MR. CHAIRMAN: Do you think that 
there are legal difficulties in modifying 
the object of the trusts? Suppose the 
present trustees alter the trust writ
ten by an author, who is not there— 
have you applied your mind to this 
asptect?

SHRI H. C. DASS: From the frame
work of the Trust it is to be ascer
tained, but certain supplementary 
declarations are to be executed, and 
for that purpose time should be given.

MR. CHAIRMAN: Giving time is of 
no avail. As per law it is not possi
ble for the High Court to make or 
amend the objects of the trust.

SHRI VASANT SATHE: Have you 
considered that if statute requires Cer
tain compliance the High Court can 
alter the original provision of the 
objects of the trusts particularly if the 
statute of the land requires it even 
at a later stage?

SHRI S. S. KOTHARI: Legal posi
tion may be examined later on.

SHRI VASANT SATHE: If it could 
be done legally then whether would 
you allow a particular trust to fall in 
line with the present requirement i.e., 
not to act contrary to the objects of 
the provisions.

SHRI S. S. KOTHARI: Yes Sir, that 
is my suggestion. Regarding invest
ment by trusts, it is provided in the 
Bill that after 5 years charitable trusts 
would not make any investment in 
shares. My submission is that even 
under existing law this investment can 
not be used for controlling companies 
In the group. If the investment is less 
than 5 per cent then only that invest
ment would qualify for exemption of 
income tax. My point is that in view 
o? such restrictions why deprive these

trusts from earning income at a higher 
rate. They should at least be given 
the opportunity of investing in pre
ference shares and debentures and 
loans. In case it is decided that you 
are not going to permit the trusts to 
hold any share or loan say after 5 years 
most of the trusts would have to liqui
date their investments or they would 
have to sell their shares which could 
have been beneficial to the poor 
people. My submission is that those 
capital gains should be permitted to be 
invested not only in government secu
rities but also in unit trust securities, 
fixed deposits with banks and also ap
proved investments. This point may 
also be considered by the Committee.

SHRI SYED AHMED AG A: As we 
know charitable trusts are created in 
order to help the spread of education, 
sanitation and various other things 
amongst the needy people. But on the 
other hand, I find that there is some 
kind of manipulation in order to put 
that amount created as a trust in parti
cular shares which yield more and 
more profits. My point is that if the 
yields from these trusts_ are taxed, that 
will be utilised by government for 
development of the country and will 
also narrow the gap between the rich 
and the poor. So why not pay tax 
out of the investments of the chari
table trusts?

SHRI S. S. KOTHARI: May I sub
mit, Sir, is this not a voluntary ceiling 
on income if a person contributes a 
sum of money to a charitable trust for 
relief of the poor, for education and 
other social welfare measures? If a 
trust gives loans, that also may be 
helpful to an activity for development. 
Further, the proposal will lead to liti
gation if we have to decide what acti 
vity for profit is related to the primary 
purpose of the trust and what is not 
related. I submit that this proposal 
should not be there at all

SHRI SYED AHMED AG A: The ,
other point that I want to ask is about ;
the investments that you are making.

SHRI S. S. KOTHARI: To that my 
only submission is that the charitable



purposes may act as social welfare 
mteaaures and if the trusts have more 
incomes from investments which are 

; used for charitable purposes, then 
[ there should be no objection. The 
| Committee may also consider that.

I SHKI VASANT SATHE: Sir, the 
i basic question is this. Would you 

say that we should encourage the 
practice of charity. First allow people 
to earn income beyond a certain limit,

■ then allow them to invest something in 
: the form of charity as a social welfare 
measure and then not to tax it so that 
it could be utilised for charitable pur
poses? Would you encourage this 
method of social welfare or as has 
been pointed out, a more direct method 
of social welfare via the investment 
directly in government securities or by 
way of giving tax? What would be 
more advantageous ultimately for the 
country?

SHRI S. S. KOTHARI: We admit 
that tax has to be paid but I think 
private charity also helps in increas
ing social welfare, e.g. giving scholar
ships to poor students, catering to the 
need of education amongst the poor 
and so on. My point is that you have 
to balance between the two things.

SHRI VASANT SATHE: The idea 
of restriction was particularly with re
gard to those trusts or those compa
nies or investments which try to con
trol certain companies. Therefore, 
to put a curb on this, the idea was to 
put a restriction on that tendency. 
Would you say that the trusts which 
have at present invested in share* 
which can be used for controls should 
be allowed to convert thoflte shares in 
debentures or other investments which 
do not give them a controlling hand?

SHRI R. S. LODHA: If I may ans
wer this point. We agree that the 
charitable trust funds should not be 
used for purposes of control of com
panies. Even today there are existing 
Provisions in the law to take care of 
this. For instance, section 13(2) of the 
Income Tax Act prohibits investment 
of trust funds in which the donor or

any of the trustees has a substantial 
interest. It goes on to cover even the 
relatives. Again, there are specific 
sections in the Companies Act—sec
tion 153(b) read with section 187- 
providing that wherever the trust 
holds shares worth more than Rs. 1 
lakh and up to Rs. 5 lakhs in certain 
cases, the voting rights are invariably 
to be exercised by the public trustees. 
We submit that the imporant point 
should be that the objects of the trust 
are charitable in nature and that in 
effect the activities of the trust also* 
continue to be charitable and the funds 
are not used for control. Provided 
that even finance should not be pro- 
should be no discouragement of such 
institutions.

MR. CHAIRMAN: Pausing here
for a moment, on your assumption, 
if there are investments in deben
tures or preferential shares on which 
dividends are not in arrears, will it 
<be exempted? Will you still be hit 
by 13T2)(h)? The BUI wants 
that even finance should not be pre- 
vided.

SHRI S. S. KOTHARI: Debentures 
also should be exempted.

MR. CHAIRMAN: There are two as
pect s. There is to be no control, no 
concentration of power and. also 
that finance is not to be provided.

SHRI H. C. DASS: Our submission 
is that if there is no control the fin
ance should not be prohibited.

MR. CHAIRMAN: You are sugges
ting that we amend this existing 13 
(2) (h).

SHRI H. C. DACC: 12 (2) (h) pro
vides that so long as they carry rea
sonable security and reasonable rate 
of interest.

MR. CHAIRMAN: You are refer
ring to sub-section (3), But none-the- 
less these two provisions lead you to 
one inevitable conclusion that the 
trust funds cannot be made available 
for purposes of financing of business. 
That is the injunction of the existing 
law.
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SHRI H. C. DASS: xnere are two 

aspects. One is this period laid down 
for disinvestment, i.e. 5 years. The 
other is, so long as a trust holds up
to 5 per cent shares in any under
taking or company, it does not lose 
tax exemption. If it is more than 5 
per cent it loses its exemption. This 
hits a trust very hard. The Board 
will bear with me, there are trusts 
which pay more than 97.5 per cent in
come-tax because they could not th
row away the shares they held. Not 
only this, they are paying wealth tax 
which is more than the income-tax.
If we now tell them to disinvest all 
these shares it will be difficult.

MR. CHAIRMAN: You say 5 years* 
period is not enough.

SHRI H. C. DASS: My submission 
is that whatever law may be made, 
it should be prospective and not re
trospective. If at all such restrictions 
are to be made, they should apply to 
investments made after this.

MR. CHAIRMAN: Your suggestion
is that the existing trusts should be 
allowed to enjoy.

SHRl VASANT SATHE: It seems 
they are in agreement with the spirit 
of the legislation. If it is found on 
experience that the existing provi
sions for plugging loopholes have been 
ineffective and if the legislation tries 
to do something more effective, they 
seem to be in agreement.

Secondly, on the principle of ret- 
rospectivity you know the well-kn
own principle of law that if the law 
declares a particular thing illegal then 
even those sections which become ill
egal by virtue of that law, the penal 
provisions apply to those sections 
which become illegal by virtue of 
those provisions made hereinafter al
though they may be originated be
fore. Therefore in that sense it is 
not retrospective at all. What have 
you got to say with regard to these 
points.

SHRI H. C. DASS: The approach 
is from the point of view of a common 
man, from the point of view of a 
Welfare State. Tfoere are two points. 
As regards the point that the fund of

a trust is misutilised, to that our reply 
is that already there is a provision in 
the law and in so far as misuse of 
fund is concerned, that has already 
been taken care of by the existing law. 
The law is very well drafted and this 
has already been taken care of.

As regards retrospectivity, our sub
mission is that fiscal laws are not par
ticularly made retrospective; they are 
given prospective effect. Now, Sir, 
another point is that if a trust holds 
shares in TATA companies or in ICI 
companies, under the existing pro
visions this trust will have to disin
vest all t^ose shares. No trust will 
be able to buy one share in any limit
ed company in India.

SHRI VASANT SATHE: Suppo
sing we allow them to convert those 
shares into debentures. What will 
happen then.

SHRI H C. DASS: This will need 
amendment of the existing provisions 
of law. This will cause hardships to 
the trusts. There will not be good 
returns.
MR. CHAIRMAN: I can understand 

to the extent you are saying that ex
isting provisions should take care of 
what the present legislative measure 
seeks to take care of through the new 
provisions We are already keeping in 
tact whatever we can. Regarding 
prospectivity and retrospectivity, an 
outright blanket ban is sought to be 
imposed.

SHRI H. C. DASS: In the past 
guidelines were set as to what invest
ments a trust will be allowed to make 
and what investments it will not be 
allowed to make. Our submission is 
that such guidelines should be set 
out for future investments by trusts 
and whatever investments a trust 
holds at present it should not be 
compelled to throw away.

SHRI H. C. KHAITAN: After all 
charity stands for what: it is meant 
for doing some social good. >

SHRI B. M. KHAITAN: In the pri
vate organisations some genuine Tr-
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uats are being run where genuinely 
good works are done. All my sub* 
mission is, please do not make any 
law to stop that help. Govt, have 
all the powers to stop mal-practices. 
After all, all are human beings, for 
some bad people why do you stop 
good and honest people doing good 
and honest job?

SHRI R. S. LODHA: Sir, this is a 
question of charitable trusts. I am 
sure, most of the honourable members 
here are in some way or other asso- 
*ciated witih, some such institutions 
Whether big or small, there are two 
things common in all such institu
tions. One is that they operate on 
tight budget, may be 50 lakhs or may 
be 5 thousand and secondly there are 
invariably some honorary dedicated 
workers behind the institution with 
every large number of beneficiaries. 
So, our submission is that in that per
spective the existing activities should 
not be disturbed through reduction of 
available funds without appreciable 
impact on Govt, revenues.

Then, Sir, I come to Sec. 104 with 
which the Chamber is closely con
cerned. Sir, when the Govt, relaxa
tion came a few years back in relation 
to manufacturing companies it was 
obviously done with a view to enco
urage productive activity and the ex
perience is that it has really helped a 
new entrepreneur or small entre
preneur who wants to start manufac
turing activity and wants to redeploy 
profit. Now if he is forced to distri
bute that, then he does not have any 
plough back and in that sense it will 
be a retrograde step. To-day there 
is inflationary pressure in the econo
my. If we are forced to pay more 
dividend it is not clear how it will 
help the situation. On the other hand 
if the companies are allowed to retain 
the profits there will be further ex
pansion. Sir, after all, self-financing 
is the best form of finance—instead 
of taking loans from banks if entre
preneurs can stand on their own legs 
it should have the blessings from all 
quarters. Of course, there is a feeling

that the intention is not to discburagfr 
such companies from functioning but 
to force them to go public. I would 
submit it is not always possible easi
ly. It is not open for the entrepre
neurs of all sizes in all situations to 
just go public. So, if there is any 
blanket compulsory distribution there 
will be lot of difficulties.

MR CHAIRMAN: Your point is that 
it would be inflationary, it would be 
disincentive to manufacturers and 
sufficient money will not be available 
to plough back. Therefore, what is 
your suggestion?

SHRI R. S. LODHA: When Govt, is 
keen to encourage entrepreneurs no
thing should be done which results 
in loss to them.

MR. CHAIRMAN: We will consider.
SHRI VASANT SATHE: What

about limitation—you say 25 lakhs or 
a new entrepreneur need not be 
public company but we say other
wise. Do you suggest that even above 
that we must encourage as private 
companies.

SHRI R. S. LODHA: Yes, Sir. Our 
submission is that at any level whe. 
ther 25 lakhs or more plough back in
to productive activity should be en
couraged by Govt. If this is not ac
ceptable then at least Govt, should 
exempt companies with paid-up capi
tal of up to 25 lakhs. Moreover, the 
manufacturing companies at least 
should get exemption as they are 
getting at present.

There is another question in rela
tion to companies and that is in res
pect of allowance of business expendi
ture incurred by assessees on account 
of commercial expenses. This point 
was raised earlier that some expen
ses are necessary to-day regarding en
tertainment or maintaining of guest 
houses and all that. Companies all 
over the world incur those expenses* 
And then this expenditure is increa
sing there is a growing gap between 
the real commercial profit and



assessed profit. This Committee may 
consider whether this gap should be 
reduced. If there is a blanket ban 
I think it will widen the gap.

MR. CHAIRMAN: We are not in
terested in the gap but tell us if it has 
any bearing on evasion and then only 
it will have some meaning.

SHRI R. S, LODHA: According to 
Wandhoo Committee it has some 
bearing on evasion.

MR. CHAIRMAN: You always att
ack the Wanchoo Committee but now 
you are quoting the same. Please 
tell us your own views about the 
merits of the provision and that 
would be more convincing.

SHRi R, S. LODHA: Sir, our next 
point relates to clause 10 which seeks 
to amend section 32 of the Act so as 
to permit flexibility in regard to pre
scribing depreciation for ships. Our 
submission is that this flexibility sh
ould be extended and power should 
be given to the Department for pres
cribing and allowing higher write
off earlier specially in the context of 
the rising costs with reference to re
placements and looking to the exam
ple of other countries viz., United 
Kingdom and Ceylon. These coun
tries allow write-off at early stages. 
This will result in additional plough- 
back for priority industries and in 
view of inflation this would be help
ful. *1

MR. CHAIRMAN: You want more 
depreciation so that it may help the 
entrepreneurs?

SHRI R. S. LODHA: Yes, Sir, I 
now come to the next topic i.e. clause 
14. It is now provided that in the 
case of spouse any payment by way 
of salary, commission, fees or other 
form of remuneration in which the 
other spouse has substantial interest 
In it there would be blanket disallow
ance of such income or in other words 
those incomes will be included in the 
Income of the spouse. Our submis
sion is that the existing Section 40A 
is sufficient to deal with this matter. 
Sir, I can understand the justification 
not to allow the expenditure which

is either excessive or is fictitious but 
we should always have some flexi
bility and discretion available with 
the I. T. O. at the time of assessment. 
Suppose a man starts a new prac
tice as a doctor and his wife who is a 
qualified nurse may have a natural 
bias to work with her husband. In 
such cases it should be open to the 
taxing authorities to apply their 
mind to it and to disallow according 
to law if they feel that her emolument 
is excessive. But why there should 
be a blanket ban.

MR. CHAIRMAN: Mr. Lodha I app
reciate your points but the real diffi
culty arises when you come to actual 
assessment and then you will And it 
impossible to distinguish one from the 
other. What rational basis would 
you suggest for distinguishing one 
from the other?

SHRI R. S. LODHA: In that case 
the honourable Committee may con
sider that the onus of proof to show 
allowability is shifted to the assessee.

MR. CHAIRMAN: On whom is the 
onus now? It is on the department, 
I think. If you are claiming this 
then it is for the department to say 
that it is not allowable. If you are 
saying that it is the salary and this 
amount of income tax is allowable 
on the salary then it is for you to 
prove that the services have been re
ndered that means the onus is on you. 
Have you got any better method to 
suggest?

SHRI VASANT SATHE: What would 
you suggest if you were to enumerate 
a few glaring obvious examples which 
many Chambers of Commerce had al
ready given to us? In the case of a 
doctor where the nurse is his wife, 
would it serve your purpose if the 
wife who is actually working as a 
nurse is exempted from income tax?

So far as other professions are con
cerned there are numerous instances 
where the wife who is actually work
ing as a clerk, is shown to be acting 
as a Manager, Interior Decorator, Ad-
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jfviser Market Surveyor etc. etc. and 
draws a fabulous salary. So, how to 
distinguish the genuine person from 
the other one? Woulg your Chamber 
enumerate and communicate to us 
the absolute genuine cases which ac
cording to you would be excluded? 
Would it serve the purpose?

SHRI R. S. LODHA; It should 
serve the purpose.

SHRI VASANT SATHE: You see,
we do not want to cause hardship to 
the genuine persons.

MR. CHAIRMAN: The basic point 
tis that we are not able to distinguish 
K>ne from the other human ingenuity 
being limitless and boundless. Even 
(the Department is at its wit’s end to 
^distinguish between them.

SHRI B. M. KHAITAN: Sir, after 
mtt we are not a party to such things 
i **. interior decorators market sur

veyor etc. etc. We ore responsible 
businessmen. We do not like this 
port of thing. We are taking up this 
pase basically to show that there are 
home genuine cases which deserve 
ionsideration.

SHRI VASANT SATHE: But why
o you leave it to the subjective con- 
ideration of a party?
SHRI S. S. KOTHARI: Let the do- 

tor have professional qualifications, 
'hat would finish.

i* SHRI S. S. KOTHARI- I welcome 
jibe points that have been inserted 
regarding agreed assessments in the 
Bill. Clause 14 says where an assess
ment is to be done beyond a cer
tain amount say about 25,000, a draft 
assessment order would be sent by 
the I.T.O. to the assessee and if the 
issessee wants to plead against that 
ie can approach the Inspecting Assis- 
:ant Commissioner, now known as 
Deputy Commissioner. The Deputy 

^Commissioner can ask why he does 
agree with such provision. My sub
invasion is that can the provision not 
Be extended, i.e. whether the I. T. O.

iimself can discuss with the assessee 
s to what would be his disallowance, 
t they could, by discussion, arrive at

an agreed assessment that V eil upto
10,000 or 20,000 this assessee agrees* 
I feel in that case a considerable part 
of appeal would be dispensed with. 
I feel, if this could be considered by 
the honourable Committee it would 
be really worthwhile and we would 
have some really good performance 
in income tax administration in this 
country.

MR. CHAIRMAN: I do not wholly 
share this view. There is some do
ubt in my mind that this procedure 
may lead to administrative duplica
tion.

SHRI B. M. KHAITAN: Sir, let me 
say something about the penalties 
and prosectution. What we feel is that 
the genuine business men may fall in 
some difficulties. Tlhere may be 
some defects and deficiencies in main
taining the papers for which there are 
some penal provisions in this clause— 
clause 64. So this clause is very 
harsh. I do not want to be a party 
or I do not also support for any illegal 
Act or anythnig which has been 
done a9 wrong. They are subject to 
prosecution. Suppose a genuine Man
ager or a Director signs thousands of 
papers following the existing law. 
But the laws are changing from time 
to time, so he may be in darkness of 
the frequent changing of laws. But 
the legal power is there, and the 
genuine people fall in difficulties. So, 
terrors come through all these harsh 
penalties and prosecution, which you 
may kindly consider at the time of 
passing the Bill.

MR. CHAIRMAN: Do you mean to 
say that under the existing provision 
honest men are likely to be harrassed.

SHRI B. M. KHAITAN; Yes, Sir.

MR. CHAIRMAN: As you have got 
some genuine apprehension that the 
new provisions of the Bill which are 
being contemplated are likely to 
cause hardships and harrwwment to 
unsuspecting honest man who inad
vertantly commits error, you are op
posing these provisions—Kindly en
lighten us.
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SHRI B. M. KHAITAN: Sir, I am 

not a lawyer or a man of any legal 
profession. All I can say. that in the 
present Act about tax deduction at 
source, if a company unintentionally 
fails to deduct it at the source and 
does not comply witlh legal formali
ties due to complexity of law, it 
invites extremely harsh penalties, I 
can give only a practical example 
and I cannot give any legal inter
pretation.

MR. CHAIRMAN: I am not going 
to the legal plane, but this is a 
s’erious matter. It has also appeared 
in your memorandum. That is why 
you perhaphs have come prepared to
day to say that there are some pro
visions of which we 3hould be care
ful. Section 276(B) says, if a person 
without reasonable cause or excuse 
fails to deduct or after deducting 
fails to pay the tax he should be 
punished.

SHRI B. M. KHAITAN: If a person 
deducts money but he does not comply 
with the legal formalities he should 
come under the provisions of penalties 
and prosecution.

MR. CHAIRMAN: If you are serious 
about it, would you submit your views 
clause by clause in writing?

SHRI VASANT SATHE: Mr. Chair
man, Sir, before you conclude may I 
ask one point to Mr. Khaitan as to 
whether a man will be punishable if 
he deducts the tax but does not pay 
it?

SHRI B. M. KHAITAN: If he will
fully does it, he must be punished.

MR. CHAIRMAN: What is your
suggestion about Clause 25?

SHRI H. C. DASS: As regards
Clause 25, it is being provided that if a 
person has to borrow money tor the 
purpose of payment of tax then the 
interest on that money is now allowa
ble to be set off against his Income.

Then why the money borrowed for tax 
payment is not allowable to be set 
off against the business. In this 
connection there was a High Court 
Judgemet in Chiranjilal case. In 
this case it was decideded that in 
future the interest paid on the bor
rowed money should be allowed to 
be set off against the business.

MR. CHAIRMAN: We will consider 
it. <

SHRI H. C. DASS: Next point is
about Clause 19, i.e, about house al
lowance. Certain concessions are 
available where accommodation is 
provided by the employer to his em
ployees likewise if an employer pays 
house allowance certain concessions of 
tax are also allowed. In the case of,; 
self-employed person if he owns a 
house then 10 per cent. This in
come is to be subjected to tax.

MR. CHAIRMAN: We will consi
der.

SHRI H. C. DASS: As regards
Clause 16, the point is that companies 
other than investing companies, bank
ing companies and other financial com
panies, if they purchase stock or 
shares, these are to be considered as 
speculative. Because they have cer
tain surplus money, they have to in
vest the surplus money. This dhould 
not be treated as speculative business. 
Secondly, all these manufacturing* in
come rate goes upto 60 to 70 per 
cent towards companies dividend.

MR. CHAIRMAN: Then is it correct 
that you are accepting the provision? 
The question is this, as Mr. Khaitan 
was emphasising, that a clean and 
healthy practice is something we must 
both accept as commendable but 
under the garb of clean and healthy 
practice there is the other side of the 
picture namely, malpractices and let 
me tell you that our studies have
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revealed that large number of com
panies have found it extremely effec
tive and expedient to deal in shares, 
their stock in trade and to dry out 
their manufacturing and other profits.

SHRI H. C. DASS: But these
transactions are very closely examined 
by the income tax authorities, and I 
would say that a substantial portion 
of the litigation is on these points.

. MR. CHAIRMAN: The only idea
' of this provision is to prevent mal

practice and not to hit persons who 
are making profits.

SHRI VASANT SATHE: Mr. Chair, 
man, with your permission I want to 
ask the last question. In all the 

[evidence that we have had we are 
exercising on this point and we would 
really like assistance from experienced 
men like you. You know there is a 
plethora of this tax legislation which 
has beguiled and defied not only the 
tax practitioners but also the court 
land businessmen and created confusion 
worse confounded. As you know, we 
want really your genuine effort if 
you can give that, to streamline and 
find a method of really simplifying 
the tax procedure and provisions pro
vided it really leads to the object 
hvhich we have in mind, namely, un- 
Searthing of black money, prevention 
■of evasion and furthering the cause of 
giving more revenues by way of taxa
tion without hurting the people or 
without in any way hampering pro
ductive activity. Unfortunately I 
find, Sir, that in all the memoranda 
that have been placed before us the 
tendency is on the defensive by the 
various chambers. They take the 
provisions and then they say that do- 
not give this, this will cause hardship, 
modify this, reduce the extent of 
tax. But no chamber up-till-now 
has come forward with a concrete 
positive structure of tax legislation 
Which would really give the desired 
result. Now, we are all together in 
the nation as right citizens and pat
riotic citizens. Would you give a

thought to this as to how we con 
achieve the objective and give some 
more concrete suggestions even if they 
were to cause hardship to some indi
viduals. I know that you also do not 
support wrong-doing but there are 
right-minded businessmen and indus
trialists. So would you kindly give 
some suggestion on these lines? That 
is my appeal to you.

SHRI B. M. KHAITAN: Sir, I am 
most grateful to you for the suggestion 
and I can assure you of giving our 
suggestions. This is the first time that 
a suggestion like this has come and 
we would start exercising on this. 
Unfortunately, there is no gap which 
has been due to the fact that every 
year legislations keep on coming and 
various committees keep on thinking 
on what legislation is coming and 
therefore, if we get a little respite 
from the legislations, I can assure you 
that as business people we womld be 
prepared to put up a compenhensive 
scheme which in the national interest 
would be conducive to everybody. I 
can assure you that this point has 
gone home and we would certainly try 
to exercise on this point. I will end 
up by saying that y e  are sincerely 
thankful to this Committee for giving 
us a patient hearing and if We have 
offended anybody with our remarks, 
we appologise for that. Some of the 
things we have said have been said 
with greatest honesty and sincere feel
ing as to what we feel. I do not for 
a moment suggest that we are out 
to defend any dishonest man. With 
that I would thank you again for 
giving us patient hearing.

MR. CHAIRMAN: I thank you,
Mr. Khaitan, and your colleagues. 
You will appreciate the task ahead of 
us is not only difficult but extremely 
delicate, and therefore, if you have 
found thvs Committee extra cautions, it 
was not to hurt you but just to under
stand your view points a little better. 
Thank you.

(The witnesses then withdrew.)
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n. Calcutta Zoroartrlan communfty’li r©U*iou9 rad charity fwda, n̂lrntta, 1
Spokesmen:

1. Shri D. R. Bhesania—Senior Trustee

2. Shri J . M. Guzdar—Secretary
3. Shri P. M. Narielwala

4. Shri C. R. Irani

(The witnesses were called in and 
they took their seats)

MR. CHAIRMAN: Mr. Bhesania,
it is the convention that the Chairman 
of the Select Committee must point 
out to you that the evidence which 
you are going to give here is to be 
treated as public and is liable to be 
published, unless you specifically de
sire that all or any part of the evidence 
given by you is to be treated as con
fidential . Even though you might 
desire your evidence to be treated as 
confidential, such evidence is liable to 
be made available to the Members of 
Parliament.

You may proceed.
SHRI C. R. IRANI: Mr. Chairman, 

at the request of Mr. Bhesania I 
would like to make a few introductory 
comments. The Zoroastrian commu
nity in Calcutta has been a very small 
one. Today it numbers just over
2,000 people. Tlhe background of the 
charitable trust that the community 
has in Calcutta is as follows:

The objects of the trust are largely 
maintenance of fire temple, and say
ing religious prayers for the dead 
which in our form of religion is a 
prayer for all the dead of all com
munities, and not merely of that of 
the individual in whose name the 
prayers have been performed. This 
trust has a long history. The deed 
of the trust originally is dated 1867. 
It is a very simple document. The 
intention is that we should induce 
a feelig that an individual testator 
would set apart a certain amount of 
money for religious purposes essen
tially andt he would also say that 
a part of the income of the trust 
would be used essentially for reli

gious and also charitable purposes. 
The general scheme of the various 
trusts of the community is regilious 
and charitable. If I may use the 
current expression, it is not possible 
to delink the two—religious and 
charitable—objectives. The point 
that I would personally like to urge 
is that the community is very small. 
The springs of charity for religious 
and charitable motives cannot be 
separated and further in Calcutta, if 
what has been established for all 
these years is to be disturbed now, 
it would result in hardship. Hhe 
general position of the community 
here is that it also includes the needs 
of other sections of society.

MR. CHAIRMAN: You are also
looking after others.

SHRI C. R. IRANI: The community 
as a whole cannot be accused either 
in Calcutta, or anywhere else for that 
matter of being so narrow and inward 
looking. I am also speaking of the 
community not merely of the trust.

MR. CHAIRMAN: If the objects
of the trust enjoins carrying on wel
fare activity for other communities, 
then you are not hit. Your submis
sion is that amendment of section 13 
would cause hardship to you.

SHRI ERA SEZHIYAN; In the last 
page of your memorandum you have 
mentioned that they would be forc
ed to discontinue their operations to 
the national disadvantages. Even if 
the existing trustee wanted to amen# 
the trust agreements to provide for a 
secular benefit, it may not be possible 
to do so the benefit would be diluted
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t* such an extent that it would be 
completely ineffective. Have you 
taken the legal opinion that it would 
not be possible to amend the agree
ment even if the trustee wanted to do 
bo? I know Madras High Court has 
amended provisions to make them 
secular. I think the provisions which 
are not secular may be amended.

SHRI C. R. IRANI: We have a
large number of trusts. Particular 
scheme of a trust runs like this. A 
person sets apart a certain sum of 
money which is handed over to the 
trustees of the community; interest 
from that is spent on saying prayers 
for departed slous and out of the 
balance of the income, if available, 
this is used for charitable purpose. 
The balance thus saved does not even 
cover administrative expeditures. On 
pragmatical consideration there is no 
scope for referring any legal difficulty 
to court. A charitable trust ’may be 
for various purposes: it may be for 
education or for distributing medicines, 
etc. There are also gambars for rich 
and poor. It is an annual meet-to
gether for both rich and poor. It has 
got religious implications.

MR. CHAIRMAN: Your submis
sion is that it is beyond your means 

i to take upon yourself the obligation 
1 of retaining the secular character for, 
r you do not have adequate funds left 
over after ^meeting preliminary obli
gations inherent in the trust itself 
for performing religious rites, etc. 
Therefore you say that it does not 
♦mean anything.

SHRI C. R. IRANI; Yes, Sir.

MR. CHAIRMAN: What is your
annual gross income?

SHRI P. M. NARIELWALA: The
corpus is about Rs. 22.73 lakhs this 
year. This includes land and build
ings. etc. Interest on security and 
deposits is Rs. 45 thousand and the 

l gross income was about Rs. 1.37 lakhs.»
MR. CHAIRMAN; I wonder whe

ther your reasoning will ever hold good

in view of this figure. How much 
amount is spent on religious functions?

SHRI P. M. NARIELWALA: Build
ing repairs in which religious cere
monies ar© held come to Rs. 37 
thousand. Priest charges come to Rs* 
52 thousand. Miscellaneous donation 
is only Rs. 13 thousand.

Now, Sir, our submission is that law 
ensures that secular character is not 
jeopardised. Charitable trusts created 
after l«t April, 1962, unless they are 
of secular character, lose tax benefit. 
Thus they cannot survive. Without tax 
exemptions existing institutions will 
find harder and harder to get dona
tions. Framers say you 'must not 
discriminate on grounds o f teligidn. 
Now, if I create charitable institution 
which is meant only for the benefit of 
the citizens of Calcutta it becomes 
legal. But if it is for a particular 
community it does not become so. 
We know the problems of the citizens 
of Calcutta: we know the problems 
of a particular community; we do not 
know the problems of other communi
ties. It is not the question of diluting 
the funds; it is the question of diluting 
my understanding as I understand the 
citizens of Calcutta, or the members 
of my particular community and their 
problems better that I understand 
other communities. Therefore, what I 
plead is that while it is certainly 
correct for the original amendment 
that in future you should not create 
charities for the benefit of a particular 
religious community but attempt to 
shift this for general benefit then this 
would create no problem.

MR. CHAIRMAN: Basic thing is 
the discrimination. TNiere is some 
point that there should be some amount 
of discrimination but law must be the 
same for every one and trusts are 
certainly equal. Therefore, that this 
artificial date of 1-4-62 is justifiable 
according to you is not so to us.

SHRI P. M. NARIELWALA: There 
is another justification. The amend
ment Act came into effect actually cfn 
1-4-62 and Parliament is competent
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to say that in future you don’t do this. 
Our point is with regard to virtually 
retrospective amendment.

SHRI VASANT SATHE: If I have 
understood you correctly you say that 
Government, being secular, are not 
encouraging charity. The concept of 
secularism cattle about because of our 
Constitution after independence. Now, 
would you suggest that therefore any 
thing prior to our constitution which 
was non-secular should be allowed to 
continue although by our constitution 
the ban on anything which is discri
minatory on the basis of religion is 
contrary to the principle of secula
rism? How would you hailmonise 
these two self-contradictory things?

SHRI C. R. IRANI; The question 
is very weighty and requires careful 
consideration. The date on which the 
Constitution came into force did not 
certainly change our views. From 
the date of the commencement of the 
Constitution we were articulating the 
wishes of our people and we gave 
them a legal shape. Otherwise the 
argument that this should now have 
a retrospective effect will not help the 
matter.

MR. CHAIRMAN: We will give
our most anxious consideration to the 
fact that no lhardship is caused to the 
minority communities. We will see 
how best we can go about it.

SHRI VASANT SATHE: Don’t em
phasise on retrospectivity. Besides, 
if we are to limit some Association or

societies with a particular financial 
limitation and below that we were to 
exempt would that serve the purpose? 
For example, in Calcutta your As
sociation might be a small thing but 
supposing in Bombay it is not so—it 
is a big thing.

SHRI C. R. IRANI: Difficulty is
this that we could not say arbitrarily 
tihat this figure is good and the other 
figure is not. There is a lot to be 
said for the argument. But while 
considering this we must be careful 
how one takes into account the dimini
shing value of Indian rupee. What 
was five thousand 5 years ago is not 
so today.

SHRI P. M. NARIELWALA; If 
yo»u do any discrimination I would 
suggest that you might perhaps say 
tihat income of trusts created prior to 
1-4-62 should not be taxed. Then  ̂
Sir, 1 understand that the whole pur
pose of the Bill is to check tax eva
sion and avoidance. To the extent 
that these trusts are used as instru
ments for that purpose, ancLyou have 
competence to discriminate between 
tihe abusing trusts and the trusts mak
ing legitimate use for the benefit of 
a particular communityt for noble and 
useful social causes.

MR. CHAIRMAN: This has nothing 
to do with evasion. Thank you,
gentlemen.

(The Committee then adjourned.)
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RECORD OF EVIDENCE TENDERED BEFORE THE SELECT COMMITTEE ON 
THE TAXATION LAWS (AMENDMENT) BILL, 1973

Thursday, the 20th September, 1973 at 09.00 hours in Council Chamber, Legisla
tive Assembly Building, Calcutta.

PRESENT
Shri Era Sezhiyan—In the Chair

M embers

2. Shri Syed Ahmed Aga
3. Shri Virendra Agarwala
4. Shri Chhatrapati Ambesh
5. Shri Dharnidhar Basumatari
6. Shri Tridib Chaudhuri
7. Shri K. R. Ganesh
8. Shri Mani Ram Godara
9. Shri Maharaj Singh

10. Shri P. G, Mavalankar
11. Shri Vasant Sathe
12. Shri Satyendra Narayan Sinha
13. Shri C. M. Stephen
14. Shri V. Tulsiram

L egislative  C o u n se l

Shri S. Harihara Iyer, Jpint Secretary and Legislative Counsel

R eprusentatives o f  the M in is t r y  o r  F in a n c e  (D e p a r t m e n t  of  R evenue  anix
I n s u r a n c e )

1. Shri R. D. Shah, Chairman, Central Board of Direct Taxes.
2. Shri S. Narayan, Joint Secretary,
3. Shri R. R. Khosla, Director.
4. Shri S. C. Grover, Under Secretary.

S ecretariat 

Shri H. G. Paranjpe—Deputy Secretary.

W itn ess  E x a m in e d  

I. Bengal Chamber of Commerce and Industry, Calcutta,
Spokesmen:

1. Shri R. N. Sen—Leader.
2. Shri S. K. Ganguly
3. Shri K. P. Bhargava
4. Shri 9. Bhattacharya
5. Shri K. C. Khanna
0. Shri L. R. Puri
7. Shri M. Ghose

n. Institute of Socio-Economic Studies, Calcutta 
Spokesman

Shri R. N. Lakhotia—President.
i.
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X  Bengal Chamber af Commerce and Industry, Calcutta.
jSpokesmen:

1. Mr. H. N. Sen—Leader.
Z Mr. S. K. Ganguly
3. Mr. K. C. Khanna
4. Mr. S. Bhattacharya
5. Mr. K. P. Bhargava
8. Mr. L. R. Puri
7. Mr. M. Ghose

(The witnesses were called in and 
they took their seats)
SHRI H G. PARANJPE: Sir, Shri 

N. K. P. Salve, Chairman of this 
'Committee is unfortunately ill to-day. 
So, under Rule 258(3) of the Rules 
of Procedure, the Committee may 
elect another Chairman.

SHRI VASANT SATHE: May I 
propose the name of Shri Era Sezhi- 
yan to take the Chair?

SHRI VIRENDRA AGARWALA: 
I second the proposal
I Shri Era Sezhiyan took the Chair.]

MR. CHAIRMAN: Mr. Sen I have 
to make an announcement under 
Direction 58 of the Directions by the 
Speaker. The evidence that you 
give shall be treated as public and is 
liable to be published, unless you 
specifically desire that all or any part 
of the evidence given by you is to be 
treated as confidential. Even though 
you might desire your evidence to 
be treated as confidential such evi
dence is liable to be made available 
to the Members of Parliament.

Now, we have received your writ
ten memorandum submitted by you 
dated 2nd July, 1973. This memoran
dum has been circulated to all the 
Members of the Committee and they 
have gone through it. If you want 
to say anything in particular you can 
say and after that the Members will 
be putting questions to you to elicit 
further information.

SHRI R. N. SEN: Mr. Chairman,
and the Members of the Parliamen

tary Select Committee on the Taxa
tion Laws (Amendment) Bill, 1973 
and other gentlemen who are pre
sent here, I welcome you all on behalf 
of the Bengal Chamber of Commerce 
and Industry to this city of Calcutta 
where our Chamber functions. We 
consider it a privilege that we have 
been given this opportunity to meet 
you gentlemen to place our views for 
consideration. We are perfectly aware 
that in the state of economy in the 
country ways and means must be 
found to raise more money and parti
cularly so by stopping tax evasion. 
From this point of view there is no 
difference of opinion between the 
Government and the Chamber which 
I represent. We are, therefore, in com
plete harmony with Government’s 
views and the objects of the Bill. Any 
difference, in our opinion, about the 
methods that should be adopted to 
achieve the common goal will, I feel 
sure, not be misunderstood by you. 
In making any laws care should be 
taken that law abiding people are not 
put to undue hardship. We are, there
fore. making a few comments in order 
to ensure that justice is done to the 
honest tax payer. It is farthest from 
our mind to suggest something to 
shield the tax evader. It will how
ever, be appreciated that whatever is 
done should be done without leaving 
any ambiguity generally. Tax payers 
believe that in using their discretion 
many of the tax officers are nervous 
in exercising their discretion against 
the revenue. There may be lot of ± 
truth in this belief as no Government 
officers can be expected ta> do some
thing which may arouse suspicion of
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his superiors. Wlhilst we understand 
this position, many tax payers suffer 
because many discretionary power 
are left to the officers. I would 
assure you that it is farthest 
from my mind to try to blame any 
section of the officers by venti
lating this feeling of the as
sessees. I will now try to put forward 
the points of view of the Bengal Cham
ber of Commerce and Industry and 
my colleagues will, if permitted by 
you, Mr. Chairman, make such con
tribution as they consider necessary. 
Copies of the statement concerning, as 
far as possible, our submission today 
will be made available to you. Thank 
you again for the opportunity that has 
been given to us.

Sir, I now go straight into the sub
ject. Mr Chairman, you have already 
mentioned that the Chamber has sub
mitted a memorandum. Now we try 
to make it as short as possible because 
we are conscious that you are all very 
busy men and therefore we tried to 
restrict it to a very few important 
points so that full attention could be 
given. Having got this opportunity 
through your generosity to come here 
and see you to-day, we have taken 
this opportunity of elaborating a 
number of clauses which we have 
mentioned in our memorandum, and 
I am adding a very few more. But at 
the same time we would not make our 
submission too voluminous. Now if we 
go to the Clause 6 of the amending 
Bill, section 13—there is no denying 
the fact that charitable causes got 
ready-help from many of these trusts.

MR. CHAIRMAN: Before we go to
the clauses, let the honourable mem
bers put some questions for eliciting 
the primary views. Honourable mem
bers have you got to put any question 
to the learned witnesses?

SHRI VASANT SATHE: No Sir,
let him continue with his views.

SHRI R. N. SEN: In regard to clause
6, my submission is that there is no 
denying the fact that many useful pur
poses have been served by many of 
these trusts in the past. Many of the 
charitable causes got lots of money

from these trusts and many of the old 
trusts were created at a time when 
the tax evasion were not a common 
thing. We are equally conscious that 
although the trusts are serving many 
good purposes, of late many unscru
pulous people have been using these 
for their own benefit. So, from this 
point of view also I am not at all 
questioning the object because many 
people are baffling the revenue by 
taking shelter behind some loophole or 
other. I am completely sharing the 
motive of the Government in this 
whole matter. But as I have men
tioned in my opening remarks that we 
should see that hardship is not unduly 
inflicted upon the honest people. I 
would just suggest that the proposed 
change in law in a way that no trust 
would be able to invest their funds 
in non-Government companies, that is 
to say, any income derived from invest 
ment from these non-Government com
panies will be subject to taxation, is 
too drastic. The real position is this 
that many of the trusts are of old 
standing. If anybody comes with 
ready black money he has the oppor
tunity to do it, but I pointed out that 
in the past it did not happen. I can 
appreciate that the high rate of taxa
tion has become a greater burden on 
these tax payers. But is it necessary 
to bar any kind of investment with 
the non-Government companies? Now 
many securities are covered as trust 
securities for which the control is 
already there. The Government can 
always change the laws also from time 
to time. But here, by doing it as a 
sort of package deal which perhaps 
you should not do—will it serve any 
purpose? Not only that, the old trusts 
which may have a lot of money invest
ed in many of these companies what 
are they going to do ofter 197ft? The 
difficulty will be that the 4 or 5 years' 
time which has been given to them 
is not at all enough.—And if for his 
reason they do distress sale. Will the 
economy be helped in any way? Will 
this time limit of 4 or 5 years be 
sufficient for all purposes? Here I 
may say—that although I am asking 
some queries and explaining about the
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sub-section dealing with the trusts,— 
we are in this Chamber in Calcutta 
not very much concerned with it. 
We are only pointing out the impact 
of it of the community.

SHRI VIRENDRA AGARWALA: 
You have said that the charitable insti
tutions or trusts are doing exceedingly 
good jobs in respect of social welfare. 
Nobody disputes that point. But, the 
point is that the trusts at the moment 
are engaged in such activities as are 
helping in creating black money. The 
purpose of this Committee, at the 
moment, is to curb that iblack money, 
Will you tell us as to how you expect 
the Committee to suggest that the 
black money which is created by the 
investment by various trusts can be 
checked.

SHRI R. N. SEN: I fully appreciate 
the question put by the honourable 
member. If in future investments are 
made subject to this law that purpose 
will be achieved. If somebody paid 
money out of his black money to the 
trust which was invested in shares 
previously and now they are transfer
red to Government securities and how 
will it help to bring out black money, 
I do not understand.

SHRI DHARNIDHAR BASUMATA
RI: Mr. Sen, your observations are 
that you are welcoming the measures, 
but at the same time you are suggest
ing us that this must be effective on 
those only who are unscrupulous. May 
I ask in what way you can help the 
Government to punish the unscrupu
lous men who are in the name of 
trust earning black money and doing 
mischief against the Government and 
against the tax payers?

SHRI R. N. SEN: In fact, we appre
ciate that, if I am suggesting correctly, 
some rigours of law will be unduly 
harsh on many honest people also. That 
does not necessarily mean that it will 
be my function to find out ways and 
means to punish the offenders. We as 
a Chamber can help you to formulate 
the law. So, we make our suggestions 
now. But beyond that is it possible for 
us to do anything? The laws have

been made and amended times with
out number in Parliament also. Have 
we been able to check the black 
money?

MR. CHAIRMAN: In clause 6 it is 
considered that some of these chari
table institutions have become secured 
place of the black money, So do you 
feel or give any suggestion that this 
misuse can be checked?

SHRI R. N. Sen: In fact, the only 
thing I think is this that if a donor is 
asked to explain where the money 
comes from,—in the case of big dona* 
tions to the trusts—and if our Income 
Tax Officers are vigilant this sort of 
misuse can be stopped. The income tax 
department is to chase the people who 
have accumulation of wealth and to 
see why and where they are finding 
these donations. In fact, that has been 
thought out by the Government where 
annonymous donations have been at
tacked. But, here I cannot understand 
how it can help in any way without 
chasing or causing hardships to some 
of the honest trusts. When a person 
makes a donation to a trust he can 
always be asked to explain the source 
of money which is donated. It would 
be necessary to chase the man, rather 
than chasing the trust, as to where did 
he get the money from. This applies 
also to the institution of pompus living

SHRI SYED AHMED AG A: You
have said in you opening remarks that 
some ways and means must be found 
out to prevent tax evasion. I want to 
understand your reaction to a simple 
fact, why should not the trust be tax
ed or why should they be exempted on 
the plea as you are saying that these 
monies also come from the people who 
have got spare monies which are going 
to be spent on certain good objects. I 
think, there are also some other good 
objects to be performed by the Gov
ernment if these monies are given or 
are taxed for the Government exche
quer who will utilise this money for 
the development of the country as a . 
whole. Therefore, I would like to know 
your reaction why the exemptions on 
trusts should continue.
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SHRI R. N. SEN: We have in our 

Chamber’s memorandum pointed out 
that w* have no objection. I do not see 
any relation between the stoppage of 
tax evasion on black money and this 
method of investment. The honour
able member has pointed out that 
money is wanted by the Government 
from different sources such as loans 
and taxation for the development 
purpose. I have no comments what
soever against that. It is entirely a 
different perspective.

SHRI VASANT SATHE: May I 
draw the attention of Mr. Sen to 
Clause 6 where it is said that any 
trust which carries on any activity 
although in the case °f charitable 
trust or institution for the relief of 
the poor, education or medical relief, 
which carries on any activity for 
profit, any income derived from such 
activity, unless the activity is carried 
on in the course of the actual carrying 
out of a primary purpose of the trust 
or institution. Now it is well known 
that the trusts are given certain ex
emptions of income tax and thus that 
-money is not available to the ex
chequer. Now under the guise of 
savings this money is exempted and 
the trusts indulge in activities like 
any other commercial activity and 
making profits, which have no co
relationship with the primary object 
of the trust. Would you suggest that 
even in that case that profit should 
not be taxed? This is the simple 
question. We are not going into the 
general motivations or the laudable 
purposes of the trust at all. That is 
why I am asking this. Let us keep in 
the straight jacket of the law the Bill 
and only if we %keep it within that 
framework^ I think we will be able 
to have a better dialogue. Therefore, 
you kindly answer yourself to this 
particular aspect—would you suggest 
that even a profit-making activity 
like any other commercial activity 
not corelated with the primary object 
of the trust also be exempted and 
continue to be exempted?

SHRI R  N. SEN: Up-till-now I 
have not come to that point which

the honourable member has raised 
because my question was on invest
ment only. My submission to you was 
up to now on restricting the invest
ment, whether in government securi
ties or in any company shares and 
debentures.

SHRI VASANT SATHE: Are you 
addressing us on clause (e) of sec
tion 6 or on (bb)? If you are addres
sing only on (e), then our question 
will be directed on (e) only.

SHRI R. N. SEN: At the moment
I am speaking on clause (®) of sec
tion 6.

SHRI VASANT SATHE: Now, as
far as (e) is concerned, would you 
suggest that if any funds of the trust 
or institution are, or continue to re
main invested for a period—even this 
gap of five years—commencing after 
the 31st March, 1976, whidh is carry
ing on business and which is not 
owned or controlled by the govern
ment where the concern has direct 
interest in the matter? Would you 
suggest that people should be allowed 
under the guise of the trust to invest 
in companies in which they may be 
directly or indirectly interested 
because you know that this has result
ed again in trust exemptions. You try 
to take advantage of the exemption 
via the trust, you plough back that 
money in your own companies or 
companies of your interest. This is 
avoiding tax. This is what leads to the 
growth of black money. That is why 
this section is going to be amended. 
Are you suggesting that we should 
allow even this existing malpractice 
to continue under the guise of the 
trust investment in companies?

SHRI R. N. SEN: To deal with
this question raised by the honourable 
member. I understand there are al
ready provisions in the law to provide 
against this. A person who is running 
a trust cannot invest the trust fund 
in the company managed by him, and 
in any case there is another law that 
the public trustee will exercise the 
vote on behalf of the trust and there
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fore the person cannot take any ad
vantage by doing it that way because 
he loses Ihis vote.

SHRI DHARNIDHAR BASUMA- 
TARI: If it is so, how this appre
hension arises?

SHRI R. N. SEN: If I can refer you 
gentlemen to the existing Income Tax 
Act, section 13(1)(c),—if any part of 
such income Or any property of the 
trust or institution whenever created 
or established is during the previous 
year -used either directly or indirectly 
for the benefit of any person referred 
to in section (3). So that thing has 
been taken care of, and if it is found 
necessary to tighten that part of 
the law, I will be all with you.

MR. CHAIRMAN: But there is
one difficulty. Suppose there are two 
trusts A and B. A has got a firm 
X  and B has got a firm Y. A invests 
in B’s firm and B in A’s firm. So 
there will be a cross. The question 
is—should we allow this?

SHRI R. N. SEN: I am grateful
to you, Mr. Chairman, for making the 
position very clear. I assure you 
that I shall always be with you in 
introducing any measure for plugging 
loopholes that way. My only point 
is that do not make it wider than is 
necessary because hitting the honest 
people harder also will not serve any 
purpose. In tax laws many people 
feel that they are very unfairly treat
ed—at least that is my impression. 
Therefore, try to control the dishonest 
people in every way but don’t make 
the law in such a way that more honest 
people than dishonest ones will be 
caught in the net.

SHRI TRIDIB CHAUDHURI: Mr. 
Chairman, we are unnecessarily draw
ing the Chamber into discussions 
which are not there in their memoran
dum. So far as clause 6 is concern
ed, they have limited themselves only 
to the time limit of five years and 
prospective investment. So let us 
confine ourselves to that aspect only.

MR. CHAIRMAN: You have said
that five years1 period is not enough. 
What do you suggest?

SHRI R. N. SEN: I suggest, at *
least make it 10 years. Of course, 
there may be distinction between old 
and new ones.

MR. CHAIRMAN: Now, let us go 
to the next clause.

SHRI R. N. SEN: It will be seen
that even debentures will not be 
permitted now, as the Bill is drafted,, 
in a company other than a Govern
ment company.

Clause 13(1) (b)— has also been made 
retrospective. We have already stated 
about this. I would only refer to 
the word ‘primary’ in clause (bb). Is: 
it always possible to find out what is 
•primary*? In many cases it is not 
possible. If I could mention about 
the anonimous donations, what will 
happen about the collections through 
boxes, which everybody will do?

SHRI TRIDIB CHAUDHURI; Sup
posing these collections through boxes 
on the streets, or through charity shows 
are excluded, what would you suggest  ̂
so far as anonimous donations are 
concerned? Sometimes, may be, by 
arrangement people who have surplus 
money prefer to donate in these trusts, 
provided their names are not given 
out because that may, according to 
them, lead to various implications.
How, at least, that part of the trust 
fund could be brought under control?

SHRI R. N. SEN: I fully appre- .
ciate that point. My suggestion is 
not about the principle, but the quan
tum of Rs. 5,000 may be too small.
The other thing is cumulative contri
butions. If I am knocked down In 
the street by a car and I am taken to 
a hospital run by the trust, will they 
render any help to me, or go through 
the records to find out if cumulatively 
I paid them Rs. 5,000. In order to 
drive home these facts of the absur
dity of the thing—if a donor is knock
ed down in the street by a car and 
goes to a hospital run by the trust 
and if they find that the cumulative j,
fund is Rs. 5000, will they render any 
help, or check up their records? So, 
this amount should be considerably 
more than Rs. 5,000 and the period
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t should be 3 or 4 years, rather than ad 

infinitum. I hope I have answered 
the Question put by the honourable 
member.

If we come to clause 12, it has 
already been provided that the busi
nesses should maintain their books of 
account if their income exceeds Kb.
25,000 ond turn-over Rs. 2 lakh 50 
thousand. In another clause income- 
tax audit is for both business and 
profession. In this particular case 
may be, due to oversight the provi
sion has been let out. Therefore, 
on that my suggestion is that some 
limit should be made applicable to 
the profession. You cannot ask all 
the people and all the profession to 
produce their books of account. I 
think this has been a drafting error 
and I do not want to emphasise this 
any more.

MR. CHAIRMAN: This is a deli
berate error.

SHRI R. N. SEN: However, if it
is deliberately done, j  do not under
stand the reason.

[  MR. CHAIRMAN; That will be 
ptaken care of when we form the 
[rules.

SHRI R. N. SEN: If there is no 
bjection, institute of the Chartered 
ccountantg may be consulted about 

these books of account.

Let Ug come to clause 14. A grow
ing number of women are being edu
cated and they may like to take jobs 
in their husbands’ office or profession. 
That will become very, very difficult.
I am fully aware of the need of 
locating the income but the Income- 
tax Officer has got very wide powers 
in this respect under section 40A. 
This will make it difficult even for a 
doctor to utilise the services of his 
wife if she is qualified, as a measure 
of economy. But you can employ 
somebody else's wife. It does not 
*eem to be very reasonable, or in 
line with the present socialistic out
look of the society. I feel section 40A 
serves the purpose.

MR. CHAIRMAN: Hus clause ac
tually refers to a business, not a pro- 
fesion.

SHRI R. N. SEN; If I may refer 
you, Mr. Chairman, to clause 14(1)(ii> 
—to the spouse by way of salary com
mission, fees or other form of remune
ration in cash or in kind from a con
cern in which such individual has sub
stantial interest will be included in 
the income of such individual. So, 
it does not say, business or profession.

SHRI VASANT SATHE: You must 
also be knowing various concerns 
where individuals employ their spouse 
as interior decorator, consultants or 
market surveyors or PROs and pay 
them huge salaries which they would 
not pay to the wives of any other . 
man or to the daughters of any other 
man. When such a thing is done, 
would you suggest that even that 
should be excluded or would you like 
to enumerate any particular case like 
a nurse being the wife of a doctor and 
assisting him. If that is so, why 
should she not be a partner in the 
concern. When he insists on employ
ing her should he have no corelation- 
flhip? The idea is to plug the loop
hole. If you can cite a particular case 
then we can add a proviso but why do 
you give at blanket provision?

SHRI R. N. SEN: Actually I have
not been able to make myself under
stood properly. First, paying exces
sive amount is covered by section 
40A of I.T. Act. Secondly, I am fully 
conscious of the vices enumerated by 
the hon. member and I am with him 
in saying that everything should be 
done to stop that but at the same 
time I can crave the indulgence in 
saying that if we cannot cure a parti
cular body we do not advise taking 
away the head. I am aware of the* 
malpractices and I am not asking for 
a blanket exemption. I feel this 
should be stopped otherwise honest 
taxpayers are more penalised.

SHRI P. G. MAVALANKAR: How 
this can be done. Supposing She i**



a qualified nurse and employed as a 
partner.

SHRI R. N. SEN: You can allow
exemption for qualified people or 
people in the small income group 
in business because a shop may 
be run by husband and wife together.
If a husband and wife together run 
a business and earn an annual income 
of Rs. 15 thousand or Rs. 20 thousand 
they should not be taxed together. 
You can tax them on the annual 
income earned above this.

SHRI DHARNIDHAR BASUMA- 
TARI: Y ou are talking about busi
ness spouse. What about the indivi
dual workers. Supposing a wife is 
a professor and the husband is em
ployed in a bank. Secondly, why do 
you assume that honest people will 
be penalised by Government? Why 
do you not think of dishonest people?

SHRI R. N. SEN: ln fact, the
provision here makes no difference or 
even allows any discretion to distin
guish between an honest and a dis
honest man. Here my collegue Mr. 
Bhattacharya would like to say a few 
words.

SHRI S. BHATTACHARYA: A
lawyer appointing a chartered Ac
countant wife or vice-versa or a 
doctor appointing wife as nurse— 
under the law they cannot be in part
nership. Where it is a question of 
profession it will depend on particu
lar circumstances and in most cases 
people of different professions can
not become partners. Secondly, al
ready there is a provision in respect 
of a case where husband or wife are 
partners in a business, their incomes 
will be clubbed but whether they 
are partners in a profession their in
comes will not be clubbed. If such 
a distinction has been accepted by 
Government why should it not be 
maintained. Hon. ‘member lhas sug
gested a case where in a business a 
professional has been employed. This 
distinction has already been accepted 
in the matter of partnerships. So, 
why should it not be accepted here.

86
SHRI VASANT SATHE: The word 

mentioned in 14(1) (ii) is “concern” . 
Now will it not include professional 
concerns?

SHRI S. BHATTACHARYA: There, 
fore, I say it should be excluded.

SHRI VASANT SATHE: What is
the speciality why it should be exem
pted?

SHRI S. BHATTACHARYA: I have 
already stated that there is a provi
sion already that when husband and 
wife are partners in a firm their in
come shalll be clubbed. This is al
ready there from 1939. But a distinc
tion has been made there that if the 
partnership firm is a professional firm 
this would not apply—it would only 
apply when it is a business firm.

SHRI VASANT SATHE: We are
trying to extend it to the professional 
also. What is the sanctity of the 
profession for being excluded?

SHRI S. BHATTACHARYA: It is
already there, Sir. This ’matter was 
considered at the time when earlier 
Bills in 1939 and 1961 were brought 
in and it was decided by the Govern
ment and by the Parliament that it 
should be like this.

SHRI VASANT SATHE: But that
was being misused by the socalled pro
fessionals and so we think it should 
not be exempted.

SHRI S. BHATTACHARYA: But 
that has not been misused and there 
has been no complaint and that is why
(i) is still being retained—“firm car
rying on business” and not simply 
“firm” . This is an accepted distinction 
and this should be ^maintained in
(ii) also. In a business concern if 
the wife is a professional she should 
be exempted. Professional employ
ing non-professional wife should not 
be exempted. If a non-professional 
employs a professional wife, there I 
have nothing to say.

h
SHRI VASANT SATHE: But ho*

do you know that?
SHRI S. BHATTACHARYA: This

should be suitably drafted.
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SHRI VASANT SATHE: You say 

that where a non-professional em
ploys a qualified professional and if 
#he happens to be his wife then wife 
should not be exempted?

MR. S. BHATTACHARYA: Yes,
Sir.

SHRI C. M. STEPHEN: I suppose 
you will concede that the existing 
provision has loophole and there is 
misuse. In the name of employing 
wife money is going in the same 
family without paying any tax. So, 
if you concede that there is misuse 
the only practical way to stop this 
is to put a blanket provision. If the 
wife is employed and gets salary both 
the income should be clubbed up. The 
choice before me is either to ask my 
wife to carry on a separate practice 
or if she is with me then both the 
income should be clubbed and pay 
tiigher income tax. Otherwise it 
becomes a social evil enabling people 
to evade tax. Would you or would 
you not agree with me about my two 
alternatives I have stated or can you 
suggest any other method to plug this.

SHRI R. N. SEN; It is a question 
o f attitude. Are we always drafting 
the law with a view to dishonest men 
being caught or are we enacting a law 
for the general good and to save the 
honest men. We have gone on mak
ing laws more and more stringent but 
have we achieved our object? There

* fore, the point is that it will never 
be decided by a debate here. It is 
a question of attitude. If we have 
been able to make this point that there 
should be sorme exemption for a pro
fessional husband employing a pro
fessional wife may be in a separate 
business unit then how it should be 
achieved or how it can be drafted— 
you will appreciate that al] tlhe claus- 
ses are debated in the Parliament, 
suggestions made, but alternative pro
posals are not drafted in the Parlia
ment, it cannot be done, it goes back 
to the drafting committee again, and 
*nere we cannot give an alternative 
draft. We can give you the idea.

SHRI C. M. STEPHEN: Legif iture 
is not banning anybody employing his

wife. You can employ your wife. 
If your wife draws salary from our 
firm then both the salary will be 
clubbed together for the purpose of 
assessment of income tax and you 
will be in the higher category and 
higher tax will have to be paid. If 
you want to avoid that your wife 
can take employment elsewhere, But 
if she wants to be with you and 
draws salary then the salary will be 
clubbed up together and the result i* 
that you are in higher pay bracket. 
But there is no banning of employ
ing a wife.

SHRI R. N. SEN: However, if w i 
have any difference in attitude really 
we cannot solve it by any argument*

Now, I come to clause 19. Sir, you 
will appreciate that a grave injustice 
is being done. People who earn sala
ries on employment pay 10 per cent of 
the salary aa his own rent and another 
20 per cent in case of unfurnished 
accommodation and 25 per cent im 
place of furnished accommodation. 
Now, I cannot understand why this 
amount has been restricted to Rs. 300 
Here there is no question of tax eva~ 
sion, it is a question of justice to 
different classes of people. Sir, many 
people including myself have beea 
unfairly treated. The [benefit should 
also be extended to salaried employees 
who do not get rent-free accommoda
tion or a house rent allowance.

SHRI VASANT SATHE: The idea 
was to protect fixed income of the 
people who have small and medium 
incomes. If you want that this should 
be extended to all then persons in the 
higher income category, not only fixed 
income, but who have huge establish
ment exceeding a rent of Ra 2,0001- 
to Rs. 3,000|- per month, will also be 
covered. But the idea is not to 'get 
away with the establishment charges. 
Therefore, how should you make a 
distinction when you say that it should 
be made applicable to all irrespective 
of any particular group.

SHRI R. N. SEN: In that case the 
limit should not be Rs. 300|- but it 
should be somewhere about Rs. 1,000.
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If this is not extended to all then 
people will make only one interpreta
tion of it that the Government^ wants 
people wh° are not salaried to make 
something for them. Sir. who can 
remain honest with this difference in 
the tax system?

SHRI VASANT SATHE: Therefore, 
you want that this benefit should be 
extended also to everybody on the 
same prorata basis.

SHRI R. N. SEN: Yec, Sir. Another 
point regarding the proviso may also 
be considered by the Committee when 
I have got a house in Burdwan but I 
am working in Calcutta and I have 
also the 10th share of my ancaestral 
property in Calcutta. Now, what is 
the rationale in these incomes? What 
do I do in this case—that should be 
considered by the Committee.

SHRI VASANT SATHE: Would you 
suggest that we should have some 
rational basis on the value of the 
property that a person may have? The 
idea behind was that person should 
not get the benefit both ways.

SHRI R. N. SEN: Let there be no 
seeming difference in relation to the 
benefits to the salaried people and 
other people otherwise it leads to the 
feeling that people are not fairly 
treated.

Now, I come to clause 25 i.e. interest 
paid on loans for paying tax and 
expenses incurred in regard to tax 
proceedings. Now, they are allowed 
under Chapter VI-A in computing the 
total income. According to this if 
you have a loss because of no income 
you cannot carry that forward. In 
cese of salary income this can be 
possible because salary income can 
never be negative. There is some 
defect inherent in the whole thing.

SHRI VASANT SATHE: In the case 
t f  salaried people this problem will 
not arise.

SHRI R. N. SEN: Why business 
losses should not be carried forward? 
Why it will lapse at the end of the 
Tear?

SHRI VASANT SATHE: To what 
extent, you suggest, this should be 
allowed?

SHRI R. N. SEN; Actually this, 
should not come under Vl-A. It should 
come under section 37 of the Income 
Tax Act. You can have Chapter VI-A 
and Section 37 both. But go far as 
alternative drafting ig concerned, of 
course, it will have to be done by the 
Government’s legal draftsmen. I am. 
only pointing out the inequalities of 
this thing to you.

SHRI C. M. STEPHEN: This parti
cular item is being treated in this Bill. 
It is an item of expenditure, incurred 
because of income tax. We would 
have to pay tax but at the same time 
when we may have no money we have 
to take loan. When we have to 'go 
hospital we have to incur expenditure, 
but when we pay insurance premium 
then that amount is allowed to be 
deducted for the purpose of assess
ment. The medical expenses are not 
deductable from the assessment. What 
is wrong in it—how can it become a 
part of your business expenditure?

SHRI R. N. SEN: In fact, it is a part 
of the business to pay the taxes. If 
they are incurring an expenditure on 
interest or the expenditure on tax 
proceedings and have profits then I 
can remind the honourable member it 
is proposed to be given. I am not 
raising any issue which has not been 
proposed to be given in the Bill. I 
have only pointed out that the benefit 
will *o to the wrong man. that is to 
say that a man who is earning profits 
he will get but it will not go to the 
man who is making loss or is ruined. 
Therefore, I have not suggested for 
this benefit. You have suggested it.

SHRI VASANT SATHE: I am not 
clear about your points. Are you 
haopy with the provisions of the Bill? 
Please clarify it.

SHRI R. N. SEN: This question is 
put in a very unkind manner. I'* 
pointed out that you are giving it to a 
man who is better off but you are 
claiming from a man who is woitse off.
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1 I am not suggesting that the other 
man should not get, and therefore, by 
trying to give the poor man equal 
chance I would not ask you to sacrifice 
the other men also. The limit of 
Rs. 2,000]. should be removed because 
even now before the Tax Officers the 
expenditure beyond 2,000)-are allowed 
at the moment because of the Supreme 
Court decision.

If we come to the next clauses 26
ij, and 27, now as per sections 104 and 

109. the companies in which the public 
do not have substantial interest, I 
would say that the industrial company 
has been defined as wholly manufac
turing company. That makes it very 
difficult because the manufacturing 
company also may have an income of 
Rs, 20, 0001- or something else, and 
therefore I suggest that the word 
‘wholly be replaced by mainly in order 
to avoid the troub^and vexation. It 
was already done in the existing Act 
8nd manufacturing companies are not 
obliged, like big companies who have 
more than Rs. 50 lakhs capital goods, 
to distribute any part of their income 
as dividend*. Now the law is beinrf 
changed and they are compelled to 
distribute part of their profits us 
dividend. But there is another provi
sion-̂ —when the reserve exceeds the 
rapital, 90 per cent of the profits will 
have to be distributed. Now in the 
case of many companies who have 
built up their reserves due to earlier 
liberal provision, what will be their 
position unless they are saved by 
scwne special provisions? Whether they 
would be asked net to distribute the 
profits according to the percentage or 
they would be asked to distribute their 
whole profit because of the provision 
that their reserve exceeded the reserve. 
So. I would suggest that something 
should be done to relieve this difficulty 
of the tax pavers from this burden 
vhich mav be completely unwillingly 
or unknowingly done.

>
Not only that. Sir, I would make 

another submission. The companies 
in which the public are substantially 
Interested, pay a lower rate of tax

because the other companies who are 
not obliged to distribute that much of 
inrome, the people are not interested 
in that. If this clause is enacted and 
thus the benefits enjoyed by the non
public companies are taken away then 
the differential rate of tax of the 
companies should cease to exist. But 
it has not been done. These companies 
will go on paying the dividend because 
the old idea was at one time and this 
will now again apply that if you do 
not distribute the dividend, the whole 
profit would be taxed. Therefore, the 
shareholders cannot now be taxed on 
the distributable income at higher 
rate because of withholding of pay
ment of dividends for years together. 
So, what is the justification of apply
ing different rates now?

MR. CHAIRMAN: The main objec
tives of Causes 25, 26 and 27 are lo 
prevent the assessees in the higher 
income group from avoiding accumu
lation of profits of the companies.

SHRI R. N. SEN: In fact when you 
arp going to amend the sections, I am 
only suggesting two things—first to the 
high income group people would avoid 
getting dividend, as Mr. Chairman has 
already pointed out, to save their per
sonal taxes I am not objecting it. But 
the moment you do it. why should 
these companies pay tax on profits at 
a higher rate of non-distribution of 
the dividend. If you do foce them to 
distribute, then what is the cause of 
differential rate of tax? There is 
another point also. There is a provi
sion about the reserve funds. When 
the reserves exceed the capital largely 
because of the past law, you are com
pelling them to distribute as per the 
present provisions. But I suggest that 
no penalty should be levied on the 
reserves made due to the old laws.

SHRI VASANT SATHE: Mr. Sen. I 
am not able to appreciate this point. 
If the reserves were bui7t up by tak
ing advantage of the past laws and If 
thev exceeded the capital, then do vou 
suggest that whatever advantage* 
were taken of such certain legal posi
tion, we should pay premium on that
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«nd allow them to continue? Should 
We not make some additional provi
sions to plug this?

MR. R. N. SEN; In fact, the point is 
this, these reserves which were built 
up in the past, cannot be fixed with 
retrospective effect.

MR. CHAIRMAN: I have been told 
by some members, on clauses 26 & 27, 
that there is some misconception be
cause these do not apply to any other 
companies referred to in the preced
ing clauses. What is your opinion?

SHRI L. R. PURI: The only point is 
that with the amending definition of 
the industrial company you can have 
a situation where many companies 
have got some non-manufacturing in
come. Then why the non-manufactur
ing income may be subject to 90 per 
cent distribution, is our point?

SHRI R. N. SEN: Sir, regarding 
clause 39, I may submit that the am
ount should be raised to Rs. 1 lakh in 
order to avoiding the troubles of audit 
in which the really small people would 
be likely to fall. Rs. 50,0001- may 
kindly be considered as a very very 
small amount. If you order for audit 
for that it may become very difficult 
foi the people whose total turn over 
of business is very small.

SHRI P. G. MAVALANKAR: Why
do you object for a compulsory audit 
on Rs. 50,000]- and why do you advo
cate it for Rs. 1 lakh?.

kHRI R. N. SEN: I am not objecting 
it, but I may submit from the poirtt of 
fair dealing that the revenue profit 
account should be maintained and 
accounted for so that the proper taxes 
are paid. So, as a matter of principle 
v/e have not objected it because the 
people of Rs. 50,0001. or even below 
'would have their audit for their own 
Sveneflt, but I suggest that the com
pulsory audit should be forced on Rs. t 
lakh.

SHRI P. G. MAVALANKAR: Is it 
practicable for various individuals or

for come professionals to give the 
services as auditors? What about the 
difficulties of the people who are 
engaged in other works and who are 
noi chartered accountants?

SHRI R. N. SEN: In fact, by an Act 
oi Parliament the Institute of Char
tered Accountants’ is there and they 
are the only people who are autho
rised to conduct the audit. The audit 
is considered essential for checking up 
the correctness of the aocounta If 
therefore it is found that by introduc
tion of that thing bigger and bigger 
group of people will suffer—of course 
the people who will suffer most wHl 
be the tax evaders—the point that we 
want is the revenue should !be pro
perly accounted for. Flor that pur
pose we want the accounts to be pro
perly maintained and for that the 
audit is a must.

SHRI SYED AHMED AGA: You
have objected to the figure of Rfl. 
50,000/- and pleaded for Rs. 1 lakh. We 
feel that it must be audited because 
the real position must come out of 
those who are concerned mainly with 
tax evasion and making black money 
end all that. So, I cannot understand 
as to why should we not have 
Rs. 50,000|-.

SHRI R. N. SEN: My Chamber
suggested 1 lakh with which I am in 
agreement. All that I said was that 
if you think that 50 thousand will 
serve the cause of revenue better, I 
v/ill leave it to you but if you ask me,
I will raise the limit to one lakh or 
two lakhs because that will leave the 
small peop’e out and save them.

SHRI VASANT SATffE: Many insti
tutions which had appeared before us 
had raised a point and the point was 
that in this clause ( 1) why should 
audit be restricted only to chartered 
accountants? Would practitioner 
having put in a minimum practice of 
say, five years, not be considered 
equally qualified to do the job. and 
there are a large number of such' 
people as you know? (2) If all this 
audit was to be done, as you yourself 
say that a very large number of indi
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victuals and concerns would be brought 
within the framework and there are 
enough qualified chartered accountants 
to cope with this requirement, then in 
that case there is another aspect. 
Would you accept the suggestion that 
has been put that the chartered 
accountanto should not be allowed also 
to appear before the income tax 
authorities in favour of the concerns 
whose audit they have done? Because 
then there is a clash of interest, they 
are liable to identify more with the 
interest of the concern and defend it 
rather than objectively really assess 
the income. Would you accept this 
condition being put if chartered 
acountants alone were to be given the 
job of auditing without the right to 
appear?

SHRI R. N. SEN: The first question 
is whether audit can be done by non
chartered accountants. That is not 
the subject matter for uo to discuss 
and whether the Revenue will be 
prepared to accept the accounts certi
fied by non-chartered accountants, it is 
for them to say that. The other thing 
is this. Whether the chartered accoun
tants should be allowed to make re
presentation. The point is that if 
sortie body will employ me to represent- 
I do not have the interest of the client 
in my mind. It becomes a clash of 
interest when I am auditing their 
accounts also. In fact I would rather 
say, and I think the income tax peo
ple will say that, that jf you are a char
tered accountant you have the benefit 
of going through all the accounts and 
therefore you will do the representa
tion better and more honestle.

SHRI VASANT SATHE: But what
ever you want to say by way of repre
sentation you have already said that 
in your certificate. Now, after having 
aid it in the certificate, if you certify 
hat this is what we have found to be 

the income after having examined the 
, book's of accounts, profits and the 
f  balance sheet, what more can you do 

before the income tax authorities by 
way of representation and defence of 
interest of the party?

SHRI R. N. SEN: We give the certi
ficate in accordance with the provisions 
of the companies Act and the income 
there hag nothing to do with the tax
able income. These two are entirely 
different things and therefore what I 
have certified is not being put forward 
by me also as the taxed income.

SHRI VASANT SATHE: Then you 
suggest that we should either amend 
the Companies Act or put some more 
responsibility on the chartered 
accountants to certify the income 
within the requirementc of the Income 
Tax Act? Would you agree to thatf

SHRI R. N. SEN: Actually the ques
tion of a formal audit and the details 
of the audit are now being thrashed 
out between the Company Law Board 
and the Institute of Chartered Accoun
tants and therefore that is a matter 
entirely different from the one under 
discussion here.

SHRI VASANT SATHE: I beg your 
pardon for this. What I want to know 
is this. Now that we are enlarging 
the scope of chartered accountants to 
audit the accounts and taxable in
comes for the purpose of income tax 
and giving greater responsibility with 
added sanctity to the profession of 
chartered accountants. Don't you 
think it would be necessary that these 
chartered accountants then should also 
be required objectively to certify the 
incomes as required by the Income 
Tax Act?

SHRI R. N. SEN: The answer to 
that question can be decided between 
the Company Law Board and the 
Institute of Chartered Accountants 
and if what is accepted is done, that 
is to say, all the taxable profits are 
certified correctly, then the income 
tax practice would be gone because 
these are the people whom you have 
in your mind and the non-chartered 
accountants practitioners will nowhere 
be in the picture.

SHRI VASANT SATHE: There you 
forget the rider that then you don't 
have the right to appear.

MR. CHAIRMAN: Let us go to the 
next clause.
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SHRI R. N. SEN: Coming to clause 
42—you can say that tax should be 
paid, but I cannot quite gee why proof 
o f  payment should be produced at the 
time of the hearing. Penalities will 
ibe there. Proof of payment will make 
things difficult. How can one do it 
by date? One has to deposit the 
money, get the challan and submit 
them as proof. So, this should be 
deleted. If it is not possible, you 
should allow another 15 days’ time by 
which the people can deposit the 
money, get the challan and other 
things and, then, submit them as 
proof.

SHRI VASANT SATHE: That is a 
good point made.

SHRI R. N. SEN: I am glad that 
some of the honourable members have 
got the point which I was trying to 
make out. It is an undue hardship 
that is being put on us Tax-payers 
pay the money and keep the Govern
ment going. They are not criminals. 
That has got to be taken into ac
count. This is another way of taking 
away part of the time allowed for 
submission of the returns.

Clause 45—Appeal will go from the 
Deputy Commissioner to the Com
missioner. We do not understand 
why it cannot go to the Appellate 
Tribunal. Commissioner is a busy 
man. Will it' expedite things?

MR. CHAIRMAN: It is not appeal. 
It is the assessment against which he 
goes in appeal to the Deputy Com
missioner. They are providing two 
appeals—from Deputy Commissioner 
to the Commissioner, and then, to the 
Tribunal. By this procedure the 
workload on the tribunal will be 
minimised to the extent the problems 
are solved by the Deputy Com
missioner.

SHRI R. N. SEN: All that I wanted 
to say was that there would be more 
load on the Commissioner.

MR. CHAIRMAN: Forget about the 
load. Let us consider it from the 
point of view of the assessee.

SHRI R. N. SEN ; I am being assess
ed by the LAC, the appeal papers 
should go directly to the tribunal. 
That is what should be done.

MR. CHAIRMAN: Introduction of 
two appeals—I think it i* good for 
the assessee. He gets a benefit.

SHRI R. N. SEN: The point is that 
this will delay matters. But if the 
Commissioners think that they have 
got some time at their disposal, I 
wish them good luck.

About clause 51, which ifl not in
cluded in the memorandum, you have 
been good enough to suggest 75 per 
cent of the current income can be set 
aside by the film artists into some of 
their annuity policies. An analogous 
thing, so far as the professional firms 
are concerned. They are allowed 1§ 
percent with a limit of Rs. 5,000 for 
an annuity policy with almost im
possible conditions attached. One of 
the conditions is that if an assessee 
has got more than Rs. 10 thousand as 
unearned income, the benefit is gone. 
The result is that some people—and 
I am one of the victims—start a 
policy and, then, years after it is 
found that they have been lucky to 
save something having an income of 
Rs. 10 thousand—the result is that 
the policy becomes a great liability 
because there is no longer any bene
fit for this.. policy and it has been 
saddled with a responsibility that 
cannot be computed. The period of 
time is also absolutely fixed. You 
cannot make it more or less. There
fore, it is a dangerous provision. Is 
there any mean test in the case of 
pension or provident fund? If you 
have not got a me^i test for any of 
them why do you apply this like that? 
My suggestion is that 10 p.c. should 
be raised to 25 p.c. without any limit 
and the terms of the policy should be 
rationalised. Regarding clause 54, you 
will find in the ‘Explanation’ that if 
you pay the money after the issue of ' 
notice then only you are penalised. $ 
But the section is drafted in a way 
that you do not get the benefit of 
not failing to pay the money ud to
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the date of notice. I suggest that what 
is given in the note should be pro
vided in the section itself. Regarding 

clause 57, regarding interest paid by 
by the assessees and to the assessees, 
it should be on the same principle 
but even after all the amendments 
that is not so. Details I have given 
in the note which I propose to hand 
over to you. * Regarding clause 58, 
if you allow a settlement and then 
say “in accordance with the Act.” then 
why go in for the settlement. I say 
that it should be deleted. If it is ‘in 
accordance with the Act' and if the 
committee is composed of people from 
-department then why go in for a 
settlement. You should not say a 
blanket thing like ‘in accordance with 
the Act* but you should give guide
lines. If assessees feel that their cases 
may receive a more judicious sort of 
approach from outsiders let them have 
it. We do not show our disrespect 
lor the court when we ask for a jury 
trial. Regarding clause 97, same 
thing applies here. Regarding clause 
1*9, you can only avoid penalties by 
proving the value of the asset as re
turned by him as the correct value. 
How can I prove that it Is a correct 
one? Can anybody prove anything? It 
would be a penalty in any case. I 
think it is a dangerous provision. It 
would have been all right if you could 
«dd that he has submitted it with due 
care.

SHRI P. G. MAVALANKAR: You 
were often saying about honest and 
dishonest tax-payers. How will the 
Chamber of Commerce help the Govr 
crnment and the public authorities in 
isolating the dishonest people from 
the honest people. Are you prepared 
to come out and help the Government 
in this respect?

SHRI R. N. SEN: Wanchoo Com
mittee made certain suggestions about 
lowering the tax rates. By increas
ing the tax rate we make the tax 
burden very heavy on the honest man 
A dishonest man does not disclose the 
real earning.

SHRI P. G. MAVALANKAR: You
mentioned that honest tax-payers in 
our country should not suffer and 
should not be punished. My question 
is, in our country how you can dis
tinguish between an honest and dis
honest man.

SHRI R. N. SEN: I agree with you 
that in this country you can hardly 
distinguish between an honest and a 
dishonest tax-payer.

SHRI K. R. GANESH: I do not
think it is correct to say that it is 
very difficult to distinguish between 
an honest and dishonest man in this 
country. What we are doing here is 
limited to a very small section of our 
people who are large tax-payers. So, 
please confine to that particular 
section.

SHRI R. N. SEN: A question has 
been put by an honourable member 
as to what suggestion we have got to 
make. Only thing is that people will 
have different ideas and people like 
me or people who have extensive ex
perience in private sector as well as 
public sector—has anybody cared t# 
ask for their suggestion? And, Sir, is 
it the place to discuss. Here I can 
give a lecture on the point but this 
is not a place for that.

SHRI VASANT SATHE: On this po
int many institutions cam* before us 
and made their comments. You know 
the whole object of the bill is to unear
th blaek-money and prevent evasion of 
tax. One point that hag been put 
forward by many institutions is that 
lowering of the ceiling of taxable 
income will have salutary effect. That 
has been recommended by the 
Wanchoo Committee and this has 
been quoted by various organisa
tions. I v unt to know whether your 
association hag really done some work 
on thi ̂  >oint so as to enlighten the 
Government that on such slab—at 
present 75 because the tax limit is 
97—so much is being evaded and if 
you !ow?r it you wi!l be able to makr 
good this loss because otherwise it 
becomes subjective.
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SHRI R. N. SEN: To find out the
arithmatic of that, that ia, to bring 
down from 97 to 75 what will be the 
loss and how much you will gain that 
can only be an estimate and it cannot 
be worked out. Only thing I can Bay 
is that by raisingThe rates you have 
not achieved the object. We have 
created more black-marketeers and 
tax evaders and that is why Wanchoo 
Committee wanted to do that. That 
has also to be found out by trial and 
error method. I cannot prove it that 
what is to be taxed that is being

17. Institute of Socio-Economic
Spokesman:

SHRI R. N. LAKHOTIA, President

(The witness was called in and he 
took his seat)

MR. CHAIRMAN: Mr. Lakhotia,
before you start giving your cvidencc 
I want to make it clear to you that 
your evidence shall"be treated as pub
lic and is liable to be published, un
less you specifically desire that all 
or any part of the evidence given by 
you is to be treated as confidential 
It should however, be noted that even 
though you might desire your evi
dence to be treated as confidential 
such evidence is liable to be made 
available to the Members of Parlia
ment.

Now, I would like to know the 
background of your Institute, i.e. 
what is the aim of your Institute, 
what kind of work you do and so on.

SHRI R. N. LAKHOTIA: \ would 
like to submit that our Institute was 
established 2 years &£o in Calcutta 
with the sole aim of acting as a forum 
devoted to the discussion and study of 
current sooio-economic (problems and 
as income-tax and other tax laws 
come within the purview of economic 
studies so this is one of the subjects 
on which the Institute is taking inter
est, arranging symposiums and semi
nars etc. Our last seminar was on 
the Taxation Laws (Amendment) Bill 
which waa very favourably reported 
in the Newspapers and our sympo-

evaded by the black-marketeers, w e  * 
know that is being done.

MR. CHAIRMAN: Thank you.
Mr. Sen.

SHRi R. N. SEN: Now, I would
thank you Mr. Chairman and1 
Hon’ble Members for giving me a 
patient hearing for such a long time.
If I have not been able to do justice 
to the points on behealf of my- 
Chamber you consider it as my per
sonal failing. I again thank you.

\ (Witness then withdrew.)

Studies, Calcutta

sium was well attended and repre
sented. The Commissioner of Income 
Tax, Collector of Central Excise, for
mer M.Ps. and many other people 
participated. Particularly about in
come tax, aspects of socio-economic 
studies like population planning, 
rationing, Govt's policy, socialism, 
social justice we have had discussions 
and meetings.

MR. CHAIRMAN: Have you pub
lished any brochure?

SHRI R. N. LAKHOTIA: No, Sir, 
they are under print and we shall be 
able to bring out oux first major 
publication after 2|3 months.

MR CHAIRMAN: Apart from hold
ing symposium and seminar have you 
been able to bring out anything with 
a complete shape about the studies 
made or evaluation made? Any 
available print which might be help
ful to us?

SHRI R. N. LAKHOTIA: So far
we have not published. Only we have 
given to the Press the summary and 
the same has been published in News
papers like the Statesman.

MR. CHAIRMAN: How do you
manage the Institute—wherefrom 
you get the fund?

SHRI R. N. LAKHOTIA: From
members we collect funds. Members
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of the Institute are from the public, 
there are some professors, some stu
dents, some members of the medical 
profession as well as from income-tax 
and other legal professions viz., In
come-Tax lawyers and practitioners.

SHRI VIRENDRA AGARWALA: 
How many members are there?

SHRI R. N. LAKHOTIA; At pre
sent 200 and odd approximately.

MR. CHAIRMAN: What ie the 
fee?

SHRI R. N. LAKHOTIA: Rupees 
25 is the annual membership fee. 
Besides, there are student members 
as associates from whom we charge 
Rs. 10.

MR. CHAIRMAN: That means you 
have an income of only 3,000 to 4,000 
per annum approximately. Are you 
able to run your organisation with 
this fund or do you receive any do
nations from anybody?

SHRI R. N. LAKHOTIA: Because
of the fund position we cannot bring 
out any souvenir. So far ag donation 
is concerned we did not receive any 
major donations uptill now.

MR CHAIRMAN: What do you 
mean by major donations?

SHRI R. N. LAKHOTIA: Three or 
four thousand rupees.

MR. CHAIRMAN: How much have 
you received during the last two 
years?

SHRI R. N. LAKHOTIA; About 
Rs. 2,000 a year.

MR. CHAIRMAN; Have you any 
branch in other foreign countries? 
Have you any representative in some 
other countries?

SHRI R  N. LAKHOTIA: Our idea 
was to start branches in some of the 

► foreign countries but due to foreign 
exchange difficulties it could not be 
done. Recently our Secretary has 
gone on world tour.

MR. CHAIRMAN: Why foreign ex
change comes }n?

MR. R .N. LAKHOTIA: Because if 
we want to send our man to visit 
other countries outside India we re^ 
quire foreign exchange.

MR. CHAIRMAN: Have you got'
members in those places where you 
represent?

SHRI R. N. LAKHOTIA: We have 
got representatives. They report to* 
us about the inflation, current prices 
and all that. Say for example, our 
representative in U.S.A. will give us 
the latest figures relating to USA. 
which we will use in our different 
seminars and symposiums. This is 
the only function which we are doing‘ 
from overseas countries.

MR. CHAIRMAN: You said that 
your Secretary had gone on a world 
tour? Who is your Secretary?

SHRI R  N. LAKHOTIA: His name 
is B. P. Nayar. He has gone on a 
business tour. He is a leather mer
chant and he had gone on world tour 
to explore the possibilities of leather 
export to those countries. During the 
course of his visit he will also work 
for the cause of our Association.

MR. CHAIRMAN: All right, Mr. 
Lakhotia, your memorandum has been 
circulated to all the members of the 
Committee. If you have got anything 
to say apart from those contained in* 
your memorandum you can do so, 
briefly.

SHRI R. N. EAKHOTIA: Honour
able Chairman and Members of the 
Select Committee, I would like to 
submit certain general observation* 
on the provisions of the Taxation 
Law8 (Amendment) Bill, 1973. When 
start with the objects of the Bill we 
And that it is written that the main 
objectives of the amendments pro
posed to be made are to unearth 
black-money and prevent its proli
feration; to fight and curb tax eva
sion etc. etc. Sir, I submit that the 
two main objectives of this Bill viz. 
to unearth black-money and to pre
vent its proliferation and to fight and 
curb tax evasion cannot be achieved



by  the provisions, as they are, in this 
JBill because there is no specific pro
vision which helps the Government 

to unearth the black-money. In 
theory there might be some stringent 
provisions for searches, raids and 
seizures, provisions for penalties etc. 
There might be unearthing of blacki- 
money by means of prescribing com
pulsory maintenance of accounts, 
compulsory audit in certain cases. It 
might also be possible to bring out 
some black-money and avoid tax eva
sion to some extent. But I may sub
mit that the general consensus of 
•opinion at the time of the seminar 
organised by the Institute was that 
these two main objectives cannot be 
achieved. It can be achieved only if 
there is direct incentive to the tax 
payers in the form of reduction in the 
rates of tax and straight deduction 
for investment. If this straight 
deduction is allowed then it might be 
an incentive even in spite of higher 
rates. So, if the rates could not be 
lowered then at least this will miti
gate the burden of the tax payers. 
Another point which came up for dis
cussion in the seminar organised by 
us is the fact that cost of living is 
going up every year. Besides, there 
in inflation and due to this there is 
greater burden on the tax payer 
particularly when some machinery 
etc. has to b  ̂ replaced by a new 
-machinery. A machinery purchased 
about 20 years ago and costing Rs. 
one lakh at that time will cost Rs. 
five lakhs to-day for replacing it It 
is not possible for a businessman 
to spend rupees five lakhs, and if by 
selling out the old machinery an extra 
amount of rupees three or four lakhs 
1s available, it will be subject to in- 
some tax as there is no concession in 
the income-tax, for replacement of 
'machineries, etc. Sir, another sugges
tion which wa9 made was that cost of 
living having gone up by 20 to 25 per 
cent straight deduction should be avai
lable to other taxes from his income bv 
way of the extra increase in the 
cost of living. So, if the cost of 
living and pric.* index have gone 
“by 20 per cent these should be a pro
vision in the next budget to consider

that 20 per cent will be given to him 
out of his total income because he is 
not getting anything.

MR. CHAIRMAN: Mr. Lakhotia, 
some of your ideas will be valuable, 
but it is better if you confine your 
views on the provisions pertaining to 
this Bill. This Committee is not 
empowered to comment on any finan
cial affairs outside the purview of this 
BilL

SHRI R. N. LAKHOTIA; Sir, I 
would submit that in section 271 
there are only one or two additions 
to be made, in Clause 64. Here we 
would welcome the reversal of the 
policy of changing the basis of levy 
of penalties. Formerly it was tax, 
but in 1̂ 63 it was changed and again 
it is perhaps to be changed. This is 
welcome. But there is one very im
portant amendment which is going 
to be proposed and effective which 
looks to be very innocuous. But it i« 
not so, Sir. I will just read the ex
planation to clause 64 in exact 
language “where in respect of any 
facts material to the computation of 
the total income of any person under 
this Act, such person fails to offer an 
explanation, or such person offers an 
explanation which he is not able to 
substantiate or which is found by the 
Income-tax officer or the Deputy 
Commissioner (Appeals) to be false 
then, the amount added or disallowed 
in computing the total income of 
such persons as a result thereof shall, 
for the purposes of clause (c) of this 
sub-section, be deemed to represent 
the income in respect of which parti
culars have been concealed” . Here, 
I submit that (A) is in order. But, in 
regard to (B) w.e have got objection. 
The entire cause, if it is false then the 
persons must be charged with the 
consequences, but if he is not able to 
substantiate or that his substantia
tion is not upto the satisfaction of the 
I.T.O. then the I.T.O. may take into
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account 99 per cent or seven 160 per 
cent to the revenue side without 
considering the real merits of the 
•explanation. If in his opinion the 
explanation is not found to be satis- 
iactory he will just add an amount,
i.e., concealed amount because if the
I.T.O. will h$ve to give his opinion 
that the assessee has failed to give 
substantial evidence or proof regard
ing the particular qase, then this is 
deemed as a concealment within the 
meaning of this. This will lead to 
unnecessary hardship. So, my sugges
tion is that this particular clause, i.e., 
only this part where the assessee is 
able to substantiate, should be rer- 
tained, but who is not able to subs
tantiate this should be replaced by 
suitable words.

SHRI VASANT SATHE: So, you 
agree that if it is found false then 
this part to be retained, and you also 
suggest that if any-body fails to 
substantiate that it is true then the 
officers should deem it as false—is 
not it? May I ask that if the assewe 
cannot substantiate—how do you find 
it to be false?

SHRI R. N. LAKHOTIA: I would 
like to submit that this problem has 
arisen in all cases where some loans 
are taken aad some cash entries are 
there or even in the matter of ex
planation regarding the fall in gross 
profit rate. We are not very much 
concerned here with regard to loan. 
Wherever the loans are detected as 
false, the person should be penalised. 
There may be a case where l  person 
gives an explanation that there was 
a general market depression and his 
profit came down but this fact at pre
sent he is not able to substantiate 
because it is impossible for him to 
substantiate. There is an experience 
in this conection. An electrical goods 
dealer may not be able to substan
tiate by an evidence, but according 

l to his evidence the I.T.O. would con
sider whether it is satisfactory.

SHRI VASANT SATHE: Can you 
give us an example where an assessee

has wrong entries and he cannot give 
its explanation?

SHRI R. N. LAKHOTIA; I would 
like to submit one thing in thi8 regard 
that if the entries are incorrect, then 
there is nothing to be done. I can 
give ^tfk'an example of electrical 
goodi mailer. He sells about 25 
lakhs of rupees worth of goods, but 
due to keen competition he was buy
ing goods at a price fixed by the 
Philips, which he could not sell in 
the market at the price which the 
other competitors were selling. In 
order to increase his sales he lowered 
the price by about 1 per cent and 
the Philips actually agreed to com
pensate by giving him extra commis
sion. In this case, the I.T.O. did not 
accept the mere entries in the books 
even when the vouchers were there.

SHRI VASANT SATHE: How do 
you differentiate between the genuine 
and malafide entries?

SHRI R. N. LAKHOTIA: I am not 
distinguishing like this. In regard to 
book entries if there is any absence 
of cogent reasons the Income Tax 
Officer, by some suspicioa can disallow 
such entries. Then he may explain 
to the I.T.O., and the I.T.O. in his 
turn may or may not accept that ex
planation according to the evidences 
available to the I.T.O.

SHRI VASANT SATHE: Are you 
putting the’ burden of bringing evi
dence on the I.T.O. to see that the 
assessee is wrong? Being an experi
enced man in income tax, you are 
trying to suggest a thing which is not 
really unknown to any concept of 
legal jurisprudence that you are say
ing that the Income Tax Officer is to 
bring evidence for the assessee who 
is wrong?

SHRI R. N. LAKHOTIA: I will sub
mit that you cannot take it as my 
own views. I am fortified by the 
views of the Supreme Court j f  India. 
Where the entries are there in the 
books but the I.T.O. is not able to 
prove by a cogent evidence or by 
materials no penalty can be levied 
by the I.T.O.
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SHRI P. G. MAVALANKAR: I 
want to know whether this institute 
ha8 appointed any committee to give 
itB views for the preparation of cer
tain points. This is very important. 
Whether Mr. Lakhotia is representing 
his views or his institute’*  views?

MR. CHAIRMAN: Mr. lakhotia,
have your Institute appointed any 
committee to make a statement? The 
Chambers of Commerce appointed a 
committee and whatever they expres
sed was the views of the organisation. 
Whether the views which you have 
expressed were the studied opinion of 
your Institute or your personal opi
nion—or whether the Institute propa
gates its own views or partisan views?

SHRI R. N. LAKHOTIA: It is 
not my personal views. When 
I am asked questions by some 
honourable members which are 
beyond the views of the Institute 
I give myp personal opinion. 
But, our Institute's memorandum is 
there with this august Committee 
where you can find the views of the 
Institute. I would submit that the In
stitute does not propagate any parti
san views as such. The Institute, for 
this particular memorandum, appoint
ed a small Committee and this com
mittee drafted a memorandum and 
then it was submitted.

Sir, the committee consisted of three 
members,—myself, Shri B. P. Nayar 
and Prof. Ganguly, Lecturer, Univer
sity College of Law. These three 
jnembers discussed the provisions of 
this Bill.

SHRI C. M. STEPHEN: This is not 
a Bill sent out for eliciting public opi
nion. We are members of Select Com
mittee, collecting evidences, we do 
not collect evidences from 50 crores 
of people. We only collect evidences 
from people who have got a status. 
The Bengal or Indian Chamber of 
Commerce has status, Trade Unions 
have got their own status, Academic 
Bodies have got status, research insti
tutions have got statu. When we gee 
to the Institute of Socio Economic 
Studies, we were looking forward to 
the evidences of the institution with 
greater expectation and giving greater

weight because we expected some
thing academic and that a very impar
tial position will be forthcoming. t  
find in the institute’s memorandum 
that there is nothing about academic. 
There were some simple points that- 
somebody may be harassed etc. etc.
I am prepared to bear the views of an 
individual when he represents himself' 
as individual. I am prepared to hear 
from an academic institution when the 
credentials of that institution are 
established.

MR. CHAIRMAN: He has submitted* 
his institute’s memorandum and he is 
now representing his institute. So, we 
should hear him.

MR. CHAIRMAN: We will discuss- 
those points later amongst ourselves. 
Let him give his evidence first. Mr. 
Lakhotia, have you anything to em
phasise on the points that you have- 
given in your memorandum?

SHRI R. N. LAKHOTIA- Out of 
these points I would like to make my 
submissions on some because there are 
certain anomalies in the drafting of 
the Bill. Sir, my first submission is 
regarding amendment of section 11— 
clause 5. There is an Explanation.

MR. CHAIRMAN: There your point 
is that it is redundant. You need not 
dilate on that.

SHRI R. N. LAKHOTIA: As re
gards clause 6—amendment of section 
13—we have made a suggestion that 
the voluntary contributions should not 
be taxed and that the 100 per cent of 
the amount of contribuion should be 
spend during the accounting year. 
Then, as regards section 44B, *ihere 
from our practical experience 
we find that there are so many 
small traders who are doing 
business on wholesale basis where 
the turnover exceeds 2.5 lakhs 
but the income hardly exceeds five to 
seven thousand rupees. In such cases 
it would be a hardship for requiring 
them to maintain books of accounts. 
But those books of account are not 
spelt out in the Bill itself. It is sub
mitted that if possible these books o f 
account which are to be prescribed 
should be incorporated in the Act it
self.
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SHRI C. M. STEPHEN: But if the 
“turnover is 2.5 lakhs, they should 
maintain books of account* for pur
poses of sales tax.

SHRI R. N. LAKHOTIA: No be
cause there is no sales tax on many 
items. Another thing is that there 
are lawyers—I am very sorry to say 
this—who are earning only Rs. 2 per 
case but there are thousands of law
yers in Calcutta and other places who 
are earning Rs. 5 to 6 thousand but 
here as P*er this proposed amendment 
all professional people have to com
pulsorily maintain books of accounts.

SHRI VASANT SATHE: Do you 
mean to say that your profession 
should also be included?

SHRI R. N. LAKHOTIA: Yes. My 
next point is about section 64-—clause
14. There is a confusion regarding 
two clauses and there is an apparent 
•contradiction between the provisions 
•of two clauses. I want to make my 
submission clear in this respect by re
ferring to the actual provisions of the 
clause. In section 64 of the I-T. Act 
there are two very important provi
sions. As regards (a) (i) I have noth
ing to say. As regards (ii), I shall 
come to that later. But I want to 
make my submission now regarding
(iii)—to a minor child of such indivi
dual from the admission of the minor 
to the benefits of partnership in a firm. 

J This means that if a minor child is 
there, his income will be added in the 
hands of his parents. But there is an
other clause which says “to the son's 
wife or son’s minor child of such in
dividual, from assets transferred 
directly or indirectly** etc. Now, if 
the grandfather were to make a gift 
of some money to the grandson, and 
if the grandson was to be admitted in 
the partnership, then the income from 
the grandson’s money would be in
cluded in the hands of his grand- 

x parent. But whether it will be in- 
r  eluded in the hands of the father or 

the grandfather is not clear.

MR. CHAIRMAN: I do not think it 
includes the grandfather.

SHRI R. N. LAKHOTIA: But It to 
written here that all such inoomc as 
arises directly or indirectly to a minor 
child of such individual from the 
admission of the minor to the bene
fits of partnership in a firm. There
fore, there should be a clarification 
that if there is such a case, then it will 
go to him whose income is higher. 
Coming to clause 19—insertion of 
section 80GG—we are in general 
agreement with the principle behind 
the deduction of rent, but H is couched 
with so many provisions that it makes 
the wholesome provision a negatory 
one.

MR. CHAIRMAN: We will give
some consideration to it.

SHRI R. N. LAKHOTIA: Coming to 
clause 26—amendment of section 104
time and again, actually* there has 
been a clamour among the tax-payers 
and there had been an assurance 
that perhaps this section 104 might be 
deleted. But instead of doing that* 
there is a proposal to make it more 
stringent Our suggestion is that this 
clause should be dispensed with and 
deleted. This is for your kind consi
deration.

As regards clause 39, we have die- 
cussed this provision and we have 
made some suggestions. Our sugges
tion is, why should Chartered 
Accountants alone be asked to Rive ae 
audit report? If the Income-tax prac
titioner or a recognised member of a 
Bar Association practising in income- 
tax law he should be allowed to give 
his audit report, is a matter of my 
submission and for your consideration.

SHRI VASANT SATHE: Do you
agree that some more responsibility 
should also be there al° n8 with the 
right?

SHRI R. N. LAKHOTIA: Yes, ther^ 
should be some responsibility.

SHRI VASANT SATHE: Incident
ally, why are you suggesting that this 
one lakh be increarrcd to twentyflve 
lakhs? This is a very big lump.

SHRI R. N- LAKHOTIA: I will 
present the correct picture, how it ie
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going to undo the good which, actu
ally, the Bill seekes to do.

There should be a provision 90 that 
some person is not allowed to audit 
and give a representation. As an audi
tor he is supposed to give an audit 
report on the correctness or otherwise 
of the accounts—to find out faults, if 
any. If he was to represent the same 
case, he should be debarred from 
arguing the same case. Either he 
should audit or practise.

SHRI VIRENDRA AGARWALA: 
Why do you say this? Practitioner is 
always in a better position to repre
sent the case.

SHRI R. N. LAKHOTIA: It depends 
on the individual.

SHRI VIRENDRA AGARWALA: 
How can you make it a principle? 
It has been argued here that the 
chartered acountant should also be 
allowed to do the representation work. 
What you say is entirely apposed to it.

SHRI R. N. LAKOTHIA: A person 
submits an audit report on the account 
and has to safeguard revenue first, 
and looks after the client next. While 
representing a cass he will look after 
the client first. In our view, even a 
tax auditor should not be allowed to 
practise.

SHRI VASANT SATHE: There
should be no dual loyalty. *

SHRI R. N. LAKOTHIA: As regards 
Rs. 25 lakhs—cumpulsory audit has 
been prescribed for an income of 
Rs. 50 thousand. In this age of infla
tion Rs. 50 thousand does not have 
much meaning and by the time the 
Bill is passed it will lose its value 
further. So, the gross receipt limit 
should not be less than Rs. 25 lakhs 
in any case. A shopkeeper having a 
very small shop where it is difficult 
for two people to sit, his turnover may 
be Rs. 5 lakhs. It is a case for audit. 
Audit will require all sorts of sophis
ticated vouchers which for a normal 
business man is difficult to maintain. 
Specially, thesie are to be kept for a 
number of years which may be as long 
as 16 years and in Calcutta where the

housing accommodation is difficult 
where one family with two or three 
married couple is having accommo
dation in one room, this becomes diffi
cult.

SHRI VASANT SATHE: This turn
over is possible only in big cities like 
Calcutta, Bombay, etc. Would you 
suggest that if we were to classify the 
cities like A class, B class, C class and 
distinguish them as A class—25 lakhs, 
B class—10 lakhs and so on? Will that 
serve the purpose? t

SHRI R. N. LAKHOTIA: You may 
make distinctions in theory, but there 
may be some unnecessary complica
tions as in the case of wealth tax. Our 
only submission is that persons should 
not be put to undue hardship were 
there is no real gain to revenue. If 
there is a gain to revenue, do it by all 
means, but persons who are innocent, 
who are not able to make their living 
in these days of inflation should not 
be put to hardship.

As regards section 140A, there is an 
anomaly in the provision and that 
works against the interest of revenue.
I would submit, I may be given two 
or three minutes* time on this. 
Through practical experience we find 
that under section 140A tax has 
to be paid within 30 days of 
the filing of returns. That means, 
if the last date is 30th June, 
the assessee should pay the tax 
by 30th July. The assessee may be in 
a position to file the return even on 
2nd of April, but because he is to 
make the payment within 30 days, 
that means that he is to delay it. 
Otherwise, he will be requuted to 
make the payment two or three 
months earlier.

My submission is that the assessee 
who is so Perfect and alert in the mat
ter of filing returns in tune should not 
be unduly punished. Therefore, the 
provision should have been within 
thirty days of the last date of filing 
the returns.

MR. CHAIRMAN: The main pur
pose is to link the payment with the 
return. The Income-tax Department
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ia experiencing much difficulties and 
that i* why it has been suggested that 
payment should be linked with the 
return.

SHRI R. N. LAKHOTIA: Supposing 
the assessee is very alert who keeps 
his accounts in a perfect manner. How 
will he be permitted to file the return

on 2nd April. My submission is that 
there should be staggering of time. 
A person should be asked to pay 
within thirty days of the l**t date o f 
filing the return.

MR. CHAIRMAN: Thank you.
(The Committee then adjourned)
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(The witnesses were called in and 
they took their seats)

MR. CHAIRMAN: Gentlemen,
please note that the evidence which 
you will give here shall be treated as 
public and is liable to be published, 
unless you specifically desire that all 
or any part of the evidence given by 
you is to be treated as confidential. 
It shall, however, be noted that even 
though you might desire your evi
dence to be treated as confidential 
such evidence is liable to be made 
available to the Members of Parlia
ment.

SHRI A. R. KANORIA: On be
half of the Chamber we would like 
to thank you for the courtesy extend
ed to us and giving us the privilege 
of submitting our views before the 
Committee. We have already sub
mitted our memorandum on the 3rd 
July, 1973. Our submission would 
be that the Wanchoo Committee has 
recommended certain measures in 
the interest of National development 
and the Government would accept 
them as a package deal and will give 
due consideration to those measures. 
As regards discussions on different 
clauses are concerned I shall leave 
it to our colleague, Shri B. S. Kot
hari, to elaborate them.

SHRI B. S. KOTHARI: Sir, we
have already submitted the memo

randum and we would like to sup
plement our memorandum, in the 
course of the questions which might 
be put to us by the Honourable 
Members. Or, if you like I can sub
mit in the beginning some of the 
things.

MR. CHAIRMAN: You can pro
ceed with whatever you have to state 
on the basis of your memorandum. 
You can first make your general sub
missions and then you can come to 
clauses and as you proceed clause by 
clause, the Members will put ques
tions.

SHRI B. S. KOTHARI: Thank
you, Sir, I will go with the specific 
clauses straightaway. In clause 6 
the proposed amendment which is 
being made we have to submit that 
in sub-clause (bb) which is going to 
be newly introduced the word used 
is, “ in the case of a charitable trust 
or institution for the relief of the 
poor, education or mcdical relief, 
which carries on any activity for pro
fit___ any income derived from such
activity unless the activity is carried 
in the course of actual carrying out 
of a primary purpose of the trust or 
institution. . . M Our submission is 
that the word ‘activity’ for “profit” 
which has been used should be re
placed by the word “business" be
cause activity for profit might be in
terpreted to mean any activity for 
profit such as rental income or in
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terest on securities. It should be 
limited in its scope to trading activi
ties.

MR. CHAIRMAN: But activity
must be a regular and systematic 
activity.

SHRI B. S. KOTHARI: The in
tention behind this is that no busi
ness should be carried out as a pri
mary business. So keeping that ob
jective in view I suggest if the word 
“ business” is used instead of the 
word “profit” then it will take care 
of such eventuality.

MR. CHAIRMAN: You suggest
only change in drafting otherwise it 
is acceptable to you, we take it.

SHRI ERA SEZHIYAN: You have
stated in your memorandum that the 
wishes of the founder of the trust or 
institutions which are laid down in 
the conditions should not be changed. 
Suppose the founder is dead and 
gone, nothing could be done?

SHRI B. S. KOTHARI: Yes, Sir,
that is our understanding. We don’t 
object to the basic change in view of 
the change in the social concept but 
our submission is time limit should 
be given for such trusts so that they 
can rearrange.

SHRI ERA SEZHIYAN: Will you
be agreeable to change the condi
tion if law permits you to do this.

SHRI B .P. AGARWALA: Sir, the 
Trust was created with an objective.

MIR. CHAIiRMAN: The question
is very specific. Would you or 
would you not accept it if the law 
permits to do this?

SHRI B. P. AGARWALA: Sir.
in our opinion such changes should 
not be incorporated even if the law 
permits.

SHRI ERA SEZHIYAN: You have
stated in your memorandum at page 
two that, “It is known to everybody 
that donation boxes are installed in 
many of the premises or institutions 
run by charitable Trusts so that visi
tors to such institutions are in a posi
tion to make voluntary contributions 
to the Trust Funds.” You have also 
stated in the memorandum that. “At 
present these donations are the main 
backbone for carrying out charitable 
object of the Trust concerned.*1 Now, 
my question is that have you made 
any ,study or have you got any stat
istics to show that these donations 
collected through boxes form thd 
backbone for carrying out charitable 
objects of the Trusts concerned or 
is it your impression only? How 
could a responsible Chamber like 
yours come to the conclusion unless 
you possess some statistics or unless 
you made some study with the dif
ferent Trusts.

SHRI B, S. KOTHARI: We know 
that many institutions run by 
charitable trusts do this in order to 
supplement their income

SHRI BHAGWAT JHA AZAD: This 
is a very general statement. We want 
to understand and appreciate your 
point of view. Could you please give 
us some examples by naming some 
Trusts to show on what you based 
your statement.

SHRI B. P. AGARWALA: I know 
of a certain institution such as the 
Pinjrapole Society of Calcutta which 
looks after the infirm cattles and 
cows., Thia society ' in Calcutta, on 
the Gopaastami day organises a me la 
where they place a Thai to collect 
money. Pretty amounts are collect
ed by this method. There are Pin
jrapole Societies everywhere in India.

SHRI BHAGWAT JHA AZAD: But 
‘Thai’ collection iis entirely different 
from the Box collection. Can you 4 
give us any indication as to what is 
the total amount of annonymous col
lection through the box in one or
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two charitable institutions run by 
trusts?

SHRI B. S. KOTHARI: Sir, we
have not studied it and so we would 
not be able to give you the figures. 
Out only submission in this respect 
would be that downright 65 per cent 
of tax irrespective of any quantum 
of collection is not fair. You should 
exempt a suitable percentage of the 
total income of that Institution 
which is received by way of annony- 
mous collection and that should not 
be liable to tax.

MR. CHAIRMAN: What is the
rationale of your suggestion? I can 
give you figures showing incomes 
of different temples. In Tirupathi 
Temple it was 9,18,44,000 rupees. 
Similarly I can give you the figures 
of several other temples viz.. Nath- 
dwara, Puri, Meenakshi etc. etc. Do 
you want that these incomes should 
be left out completely?

SHRI B. S‘. KOTHARI: Sir, ins
titutions which are religious ones are 
exempted.

MR. CHAIRMAN: You are for
getting one thing. Religious institu
tions and charitable institutions are 
so interlaced that you cannot think 
one without the other. Religious and 
charitable institutions are interlaced 
and dovetailed.

SHRI BHAGWAT JHA AZAD: We 
want to know the vi-?ws of the Gov
ernment as to how the Govern
ment feel on this point?

MR. CHAIRMAN: The Govern
ment view, as I understand, is that 
the entirely religious institutions 
will be left out while religion mix
ed with charity will not be left out.

SHRI BHAGWAT JHA AZAD: 
Then what will be in the case of 
Tirupathi?

^ SHRI VIRENDRA AGARWALA: I*
the Tirupathi Temple runs a num
ber of educational institutions then 
witl it be covered by this Bill?

MR. CHAIRMAN: This point is
not free from doubt If it is a mix
ed trust for religion and charity, 
then whether it will be hit by this or 
not is a matter which will have to be 
examined.

SHRI BHAGWAT JHA AZAD: I
have seen in Government papers 
that annonymous donations to the re
ligious trusts are not taxable.

MR. CHAIRMAN: The question
is whether all the trusts are fuee 
from religious performances or are 
free from charitable performances. 
Here the religious trusts are not free 
from charitable performances. So 
this question is not free from doubt.

SHRI TRIDIB CHAUDHURI: 1
may suggest that let us keep this 
doubt isolated for the present, and 
proceed on the basis of the trust be
cause this matter is not exactly 
clear. A note has been given to us 
by the Finance Ministry which in
dicates at page 12 to make a particu
lar amendment to the provisions 
about the charitable religious trust.

MR. CHAIRMAN: Let me make 
the position clear. There are three 
types of trusts or institutions. The 
first is—the trusts which carry on'* 
purely with the religious activities, 
the second is—the trust which carry 
on purely with the charitable activi
ties and the third type is—the trusts 
which carry on with both the reli
gious and charitable performance. Sot 
Mr. Kothari, have you got anything 
further to say on clause 6?

SHRI B. S. KOTHARI: The in
terpretation should be made clear. 
Unless the religious organisations are 
wholly devoting their activities only 
to religious performances, it might be 
liable to come within the purview of 
this new clause. We suggest that 
either religious trusts should be de
fined or religious purpose should be 
defined to make it clear because re
ligious institutions may carry on 
with its fund such activities as may 
be defined as charitable activities.
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SHRI KRA SEZHIYAN: In your
memorandum at page 3, you made 
some observations. I come to your 
first observation, i.e., “To help growth 
of smaller trusts and to enable them 
to carry out their charitable objects 
It is suggested that trusts having 
funds upto Rs. 5 lakhs should be 
exempted from the application of 
proposed provisions etc". It applies 
on two things—first the comments of 
the chamber are that the smaller 
trusts are better than the bigger 
trusts, and secondly, suppose you ap
ply the limit of Rs. 5 lakhs then 
what will prevent the bigger trusts to 
be splitted up into smaller ones, 
what is the basis of your impression 
that smaller trusts are better than 
bigger trusts?

SHRI B. S. KOTHARI: Regarding
Rs. 5 lakhs, our idea, i.e., the idea 
of the members of the Merchants’ 
Chamber of Commerce, is that many 
of the trusts which are below Rs. 5 
lakhs undertake certain charitable 
activities. They invest money in 
some concerns where from they can 
get their income for running the 
charitable work. If this total ban or 
prohibition is applied on investment, 
jthe trusts will not be able to invest 
even in shares, preference shares, 
debentures or give loans to anybody 
because the words used are very 
wide in their coverage. So, a limit 
should be allowed so that these small 
trusts are saved from the purview of 
this section and in that event they 
will be able to continue to have their 
incomes which at present they are 
having and be able to continue to 
render their services in the line, they 
have already adopted.

SHRI JERA SEZHIYAN: 1 have 
put a specific question that what is 
the basis of your impression that the 
smaller trusts are better than the 
bigger trusts?

MR. CHAIRMAN: The question
is this: what is the justification of 
splitting of, say IS lakhs into three 
5 lakhs each?

SHRI B. S. KOTHARI: So fai
as our idea is concerned if these 
funds are diverted into the busi
ness, and such business controlled by 
these funds, and if they act against 
the national interest then total pro
hibition is welcomed.

MR. CHAIRMAN: Regarding Rs.
5 lakhs, have you got any further 
arguments?

SHRI D. M. KOTHARI: In the
growing changing attitude of the 
people, it is seen not only in this 
Calcutta and West Bengal, but in 
many other places that smaller insti
tutions are coming up and they are 
building up their own small hospitals, 
homoeopathic dispensaries and small 
schools. They collect donations from 
the various people and invest them 
in the shares and other institution? 
where from they get dividends and 
other income. Within the investment 
of Rs. 5 lakhs normally they derive 
income through shares, debentures 
and preference shares, say about 7 
or 8 per cent, which comes at Rs.
40,000. Out of this income, the trust 
can carry on certain activities such 
as running of small dispensaries and 
small schools, keeping the total fund 
in tact without loosing the total fund 
of the public.

SHRI BHAGWAT JHA AZAD: May 
I point out that suppose the trusts 
of Rs. 5 lakhs are getting income of 
Rs 40,000 and by this Rs. 40,000* they 
are running hospitals and schools in 
the rural areas, keeping Rs. 5 lakhs 
in tact. So, some mischiefs are be
ing done by the smaller trusts. So, 
there is no difference between a smal
ler trusts and a bigger trust because 
both of them are doing mischiefs— 
the smaller ones, by running hospi
tals and schools and the biggers ones, 
by doing bigger mischiefs. Then how 
do you say that the mere reduction 
in size could prevent the mischief?

SHRI VASANT SATHE: I like to"
put another question. The persons 
who are controlling big trusts are 
getting undue advantage through in
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vestments. So the restrictions 'pro
posed to be imposed should not apply 
to all the trusts because there are 
some other trusts who have some 
controlling forces over their busi
ness. Supposing 100 small trusts as 
you have said within the limits of 
Rs. 500,000 are using their funds 
through some investors are utilising 
this media and getting exemption of 
income tax and ploughing money in 
the trusts for their own business pur
pose. Once you accept the principle 
that there is this danger then how do 
you say that mere reduction in size 
will prevent the mischief?

SHRI B. S. KOTHARI: We agree
that, so far as controlling or mis
use of funds whether it is big or 
small trusts, are concerned the size 
and quantum become meaningful in 
the proposition. Steps will have to 
be taken to control that the same 
settler is not able to divide its fund 
in various trusts.

SHRI VASANT SATHE: It is not
the question of one settler putting in 
5 lakhs. Supposing, 10 persons de
cide to make 10 small trusts of Rs. 5 
lakhs each within the limit of ex
emption, then the total comes to Rs. 
50 lakhs. If they would invest this 
huge amount in this way then how do 
you prevent this mischief?

SHRI B. S. KOTHARI: I think
this question is a presumption. If 
some businessmen enter into an ar
rangement like this—which is some
what impossible—then this question 
would come. But I submit it has no 
basis of facts so far as the trusts-in- 
vestments are concerned. We only 
want that the small trusts which are 
doing useful work, should be exemp
ted so that they are viable to conti
nue their activities. This is the basic 
idea of putting our suggestions.

MR. CHAIRMAN: The various 
memoranda that we have received 
from other organisations contain ob
jection on blanket ban on investment. 
The basic difference between their 
approach and the approach of the 
Government has brought about this 
legislation* Therefore, if you are

serious about this committee you 
must tell us some ways and means 
by which we can effectively control 
all the cross-investments without 
affecting the genuine eases. And It 
you are not ready now I suggest send 
a supplementary not to us. f

SHRI B, S. KOTHARI: We will 
do that. Mr. Chairman, you have just 
cited an example in which the trusts 
have small amounts of Rs. 1,000 as 
corpus and they can have donations. 
But all these donations according to 
the new definition will be treated as 
income which will have to . be spent 
and which can only be accumulated 
in the prescribed manner.

MR. CHAIRMAN: That is not cor
rect. If it is stated to be for corpus 
then it is not income. So all that 
you have to do is on the receipt just 
put a stamp paper for purposes of 
the corpus and it will not go on to 
the credit side of the forftt and lost 
account. You see, tnis is a serious 
matter and we want that you should 
suggest something which will stop 
this sort of mischief and yet not hit 
the genuine cases.

SHRI P. G. MAVALANKAR: Sir,
on the subject of charitable trusts 
we all agree that so far they haw 
been making very useful contribution 
to the social services and to the 
needs of the poor and so on. We 
agree that they are doing very good 
work but the tendency we have 
found—and it is our experience now 
over a period of last several years— 
is that these trusts in the name of 
charity are agencies for (a) avoid
ance of tax (b) absorption of black 
money into the corpuses of there trusts 
and (c) malpractices in terms of 
the trustees doing business and 
commerce. Therefore, I want to ask 
two questions from the Chamber. Is 
it not time that we think less in 
terms of social service through the 
channels of private trusts and let the 
Government—the Welfare State—do 
this job? Previously the trusts were 
doing charities of various kinds but 
now there is no question of charftjr 
it is now the suestion of social Jus~ 
tice even to the poorest of the poor.
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therefore, we have now to change 
the nomenclature from c harity to 
justice, and in that view my next 
question is—is it not right that in a 
Welfare. State the Gpvernment have 
3 duty tp tax mpre people who have 
more wealth so tlxa't the ends of jus
tice and social services are met?

SHRI B. S. KOTHARI: If the 
State is keen in taking over the res
ponsibility of social services, it is 
good, but the question is what about 
the transition stage or till the stage 
when the Government is really able 
to look after the social welfare ser
vices of the people. It is a fact that 
many of these trusts are running 
schools, colleges, hospitals and dis
pensaries. The State can take them 
over any time they like. But the 
question is whether without resources 
the State can do it. The very fact 
that fiscal incentive is given for cha

rity , shows that Government want 
this work to continue. Incentive in 
tax is one of the reasons why chart- 
able nsttutions are growing up. It 
should be recognised that till the 
stage when Government would be 
able to take over the responsibility 
of social services, such as running of 
educational, institutions, medical ins
titutions and other philanthropic ins
titutions; such work should not be 
discouraged.

SHRI VASANT SATHE; But the 
educational institutions and medical 
institutions are not covered by this. 
They are exempt.

MR. CHAIRMAN: Mr. Kothari, we 
are agitating only on one point. I 
tell you, though Mr. Mavalankar feels 
very strongly about it, supposing the 
Committee were to feel that we do 
not want to cause hardship to honest 
men, what about the colossal misuse 
of money and power by unscrupulous 
men forming trusts? What is your 
Chamber willing to do to help us and 
arrest this sort of mischief.

SHRI P. G. MAVALANKAR: And 
-to add:* footnote to your question, 
Mr. Chairman, what the Chamber is 
doing to reduce this transition period?

SHRI B. P. AGARWALA: Sir, att 
of us agree that some of the charit
able trusts are doing very good 
work. It has also been expressed by 
the Committee that the genuine cases 
should be protected and safeguarded. 
We shall apply our mind to this 
question and submit a detailed note.

SHRI DHARNIDHAR BASUMA
TARI: In his reply to my friend Mr. 
Mavalankar’s question, Mr. Kothari 
has said that while the Government
has failed to develop the country in 
the way they like, the trusts are deve
loping the country. How does he say 
and come to the conclusion that the 
Government has failed?

MR. CHAIRMAN: He did not say
that.

SHRI DHARNIDHAR BASU
MATARI: His remarks amounted to 
that idea. You see, the aim of this 
Bill is to plug money from unscru
pulous persons. We want young men 
like you to help us so that we can 
plug the money, how to get more 
money from tax for the development 
of the country. What is there: to have 
a suspicion and doubt that Govern
ment is going to do injustice to the 
people? That is not a fact, Govern
ment is not out to punish honest 
men.

SHRI B. S. KOTHARI: Sir, I am 
sorry, my statement has been mis
understood. We understand the anxi
ety of the Select Committee and the 
Government that measures should be 
taken to control misuse. My only 
submission is that the Government 
should realise the necessity of philan
thropic institutions which are doing 
good work. That is why fiscal incen
tives are given. There are certain 
restrictions and discipline incomporat- 
ed in the Bill. Our submission is that 
these should not affect the institu
tions which are doing fine work.

SHRI SAYED AHMED AGA: Mr. 
Chairman, fact remains that there 
has been misuse. It has become a 
device for evading tax. Until Gov
ernment takes over the runnin- of 
these trusts, what will be y6ur reac
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tion, if in the ttieantikne there is no 
exemption and all the exemption* 
given are withdrawn?

SHRI B. P. AGARWALA; Sir, we 
feel that these tax exemptions should 
•be continued, but, at the same time, 
we feel that there should not be 
any misuse of the charities. All the 
trusts should not be mixed up toge
ther.

SHRI VASANT SATHE: On 6(iii), 
the Chamber has suggested that any 
person making contribution to the ex
tent of 5 per cent of the Trust Fund 
should be deemed to be a substantial 
contributor. How do they come to 
this figure of 5 per cent? It may be 
a very big sum.

MR. CHAIRMAN: About this mat
ter also, I hope, you will reconsider 
and submit a detailed note.

SHRI B. S. KOTHARI: Wanchoo
Committee also recommended that 5 
per cent of the corpus should be 
exempted or treated on substantial 
contribution.

MR. CHAIRMAN: What are your
arguments?

SHRI B. S. KOTHARI: There is no 
limit prescribed. This will mean—if 
it is an old trust of, say, 20 years or 
30 years, the whole arithmetic will 
have to be done. Another submission 
is that the amount should have some 
relation with the size of the trust. 
It should not be Rs. 5,000. It may be
1 per cent, 2 per cent or 5 per cent, 
which may be thought over but a 
blanket Rs. 5000 without considering 
the size of the trust is also not a 
logical proposition.

Coming to clause 12, regarding 
maintenance of accounts, we have to 
suggest that so far as business is con
cerned, there is exemption upto a cer
tain limit but the word ‘profession* 
has not been added in the proviso 
and hence irrespective of any quan
tum of income or receipts, prattp- 
sional people will have, to maintain 
accounts.

MR. CHAIRMAN: Why not every 
profession maintain some accounts? 
I~jr a business man having large 
turnover, the income of Rs. 25,000 
might go up. There is no difficulty* 
But professionals, whose income is 
not known—let me tell you one thing, 
the professionals are the biggest tax 
evadors—what is their difficulty in 
maintaining accounts? Theirs is not 
a very onerous task. Everybody is 
capable of it.

SHRI B. S. KOTHARI: There is
already power given to the Depart
ment—if accounts are not maintained 
to estimate income. It is the respon
sibility of the persons to give a true 
reflection of the accounts or their 
income.

MR. CHAIRMAN: Some guidance
should be given.

SHRI B. S. KOTHARI: It may be 
given.

SHRI ERA SEZHIYAN: You have 
said that tax-payers will be left to 
maintainn the books of accounts. We 
appreciate that it should not be com
plicated, that it should be a simpler 
form. But do you not agree that 
uniformity should be there.

SHRI B. S. KOTHARI: There are 
so many types of profession that it 
would be a herculean task even for 
the Board to prescribe documents 
records to be maintained by each pro
fession.

SHRI B. P. AGARWALA: When
you are making obligatory on the 
part of small traders having a turn
over of Rs. 2.50 lakhs it will be too 
much to prescribe particular type of 
accounts because most of them are 
uneducated people. What is the logic 
behind having a prescribed account
ing system for them. So in view of 
sub-section (i) there is no necessity 
of providing subsection (2).

MR. CHAIRMAN: After all they
will give guidance which will be of 
a statutory nature. After all ac
counts are books of original entri* 
and books of principal entries. Wby
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do you apprehend that smaller asses
sees would be put to such difficulties? 
They will help them.

SHRI B. S. KOTHARI: Regarding 
guidance, of course, it will really 
gr.de a small trader.

MR. CHAIRMAN: There is also a 
thinking on the part of the Govern
ment that before they issue any such 
prescribed form they will consult the 
Institute of Chartered Accountants.

SHRI D. M. KOTHARI: What I feel 
is that there is a basic principle for 
the maintenance of books of accounts 
and that is being followed wherever 
books of accounts are maintained. 
When we say that proper books are 
to be maintained by an assessee then 
basically it is needed that an asses
see complies with the basic form of 
accounts which are normally the cash 
book or ledger, purchase register, 
sales register etc.

SHRI B. S. KOTHARI: Govern
ment has been thinking of devising 
simpler forms for submissions of 
income-tax returns and, if I am not 
wrong, since 1967 onwards Govern
ment have been revising forms of 
accounts in the shape of making sim
pler form5 every year. But if you 
look to the form you will find that 
they are much more complicated 
than those used in previous years.

SHRI R. D. SHAH: Return forms
during the last 3/4 years have been 
revised in consultation with the 
Chartered Accountants, income-tax 
lawyers, advocates and departmental 
officers and they in their judgment 
have come down to this. So you can 
expect that there must be some sort 
of balance in their judgment.

SHRI B. S. KOTHARI: At present 
very many traders are maintaining 
accounts on indigeneous method.

MR CHAIRMAN: That is a very 
scientific method.

SHRI B. S. KOTHARI: If the De
partment prescribes particular types 
of forms then this system will have 
to be discarded. It will not be possi
ble for them to do so because vari
ous forms will be required and the 
entire existing method will have to 
be changed.

MR. CHAIRMAN; We will consider 
that aspect.

SHRI VASANT SATHE: I thought 
the object was the subjective consi
deration of the officer to decide about 
maintenance of books of accounts of a 
particular assessee and the forms 
should be prescribed with a view to 
see that the assessees are safer.

MR. CHAIRMAN: Let Mr. Shah give 
guidance. Mr. Kothari, I think such 
guidance will be much better

SHRI B. S. KOTHARI: In spite of 
the fact that details are given, many 
times the books are rejected in the 
appellate stage on the ground that 
stock register is not maintained, par
ticular details regarding stocks have 
been put in the ledger and cash 
books which are not accepted by the 
income tax officer.

SHRI R. D. SHAH: The Board will 
preschribe the type of accounts. We 
have some across cases where profes
sionals having income of 70 thousand 
come and say they have no details as 
to from whom they have received the 
amount. They just say that they 
have earned 60 (70 thousand but they 
cannot say wherefrom they have 
earned it.

MR. CHAIRMAN: Therefore, some 
checks are necessary.

SHRI D. M. KOTHARI: There is
another practical difficulty. But if the 
suggestion of guidelines is recom
mended and implemented, of the 
total number of assessees in the re
gister of the department at least 90 
per cent are small assessees who are 
maintaining books of accounts in the  ̂
manner they have learnt from years 
and generation together.
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SHRI VASANT SATHE; We are 

concerned with bigger assessees.

SHRI D. M. KOTHARI: The bigger 
assessees invariably keep accounts in 
the standard forms. But assessees 
having a turnover of 2 lakhs 50 
thousand or 5 lakhs will need certain 
people to maintain books of accounts. 
The partners must know how books 
are to be maintained and they have 
been maintaining the same in the 
normal manner, in the indigeneous 
manner, which may be called scienti
fic manner. So, if sudden change is 
made then qualified persons will be 
needed otherwise it will be impossi
ble for them to change over it. I am 
not pleading on behalf of the Cham
ber for not prescribing standard 
forms. Even a doctor having an 
income of 70 thousand rupees must 
maintain books of accounts in the 
standard form.

MR. CHAIRMAN: I understand in 
sales tax you have to maintain books 
of accounts of turnover of 30 thou
sand only. However, let us go to the 
next point.

SHRI B. S. KOTHARI: We come to 
clause 14. Here, sub-clause (ii) says, 
“any income earned by the spouse of 
an individual by way of salary, com
mission, fee or'any other form of re
muneration from a concern in which 
such individual has a substantial 
interest will be included in the total 
income of the individual” This will 
be done irrespective of the fact whe
ther it is for genuine service or not, 
he (income-tax officer) has got no 
discretionary power about it. Even 
at present I.T.O. has got powers u|s 
40A to disallow any unreasonable 
payment So, we submit there if no 
reason for completely integrating 
reason for completely integrating 
such income with the spouse without 
any discretionary power to the 
Income-tax Officer.

SHRI VASANT SATHE: What
 ̂cases have you in mind?

SHRI B. S. KOTHARI: Doctors
might hay'* qualified Nurses as wives.

SHRI VASANT SATHE: I am inte
rested to know how many doctors in 
this country have their wives as 
nurses.

SHRI S. N. DALMIA; There are 
qualxH39 doctors—both husband and 
wife are 'Qualified doctors—I know 
there are hundreds of such example 
in this city of Calcutta. In such 
cases the wife is not dependant on 
husband. Their cases should not be 
ignored.

SHRI VASANT SATHE: If they 
are partners there is no problem.

MR. CHAIRMAN: You see, profes
sionals as partners create no prob
lem. But Section 40A is not a sufficient 
protection. In fact I should like to 
know if you can really make some 
contribution to save genuine cases. 
This is very complicated. It is not the 
intention of the Government to ignore 
genuine cases. But in the garb of 
genuine cases many malpractices are 
committed. In fact, I would request 
the Government how they can dis
tinguish a genuine case from the 
other cases. This is regarding club
bing of wife’s income—in clause 14(a).

SHRI BHAGWAT JHA AZAD: Mr. 
Chairman, Sir, I agree with your ob
servation that Government must keep 
in mind that vtfHle plugging the loop
holes to stop such misuse it shall not 
cause difficulties to the genuine per
sons and to the persons who have 
lower incomes because they have a 
larger percentage in this country. We 
will also welcome tlhe Chamber’s sug
gestion s in this matter and I think, 
they will also consider that while 
plugging the loopholes the larger per
centage who are not doing such prac
tices will be safe.

MR. CHAIRMAN: I would also re
quest the Government to let us know 
their views in the matter if they 
have made some study of this 
matter. We should like to know whe
ther they are capable of sorting out 
this problem witihin the ambit or out
side the ambit of this Bill.



112

SHRI VASANT SATHE: Sir, I have 
a genuine case in minds which is 
covered by 15(a)(l)(ii). Supposing 
an agriculturist has his wife working 
on the farm in which the has c ibstan- 
tial interest obviously and he pays her 
salary. What will happen to her?

MR. CHAIRMAN: Agricultural in
come is outside the purview of this 
Bi.l.

SHRI VASANT SATHE; Supposing 
he has an industrial unit viz., work
shop. What will happen if she helps 
in the work and receives a salary?

MR. CHAIRMAN: The income will 
be clubbed.

SHRI VASANT SATHE: In the case 
of cobbler or handloom weaver?

MR. CHAIRMAN: Yes, it will be 
clubbed. Now, Mr. Kothari, various 
sections of the community viz  ̂ cob
bler, weaver, small agriculturist are 
coming into the picture. So, please let 
us know if you have any suggestions 
to make.

SHRI 13. S. KOTHARI; The burden 
may be cast on the assesses to prove 
the bona fides.

MR. CHAIRMAN: That is there. You 
see they are losing cases after cases 
in the Tribunal. There may be 50 
honest people and 50 dishonest people 
out of a hundred people. The 50 per 
cent dishonest people are in much 
higher income group. What are we t6 
do? We want to get at them and we 
have nothing to say against the cob
bler, the weaver, the small agricultu
rist or a man working in a workshop. 
But the difficulty arises because the 
existing system does not help us to 
distinguish betwen the genuine and 
phoney cases. So kindly enligjhten us 
on this point.

SHRI B. S. KOTHARI: Sir, we will 
submit our views in a supplementary 
memorandum. Now, I come to sub
clause (3) of clause 14 legardimg the 
income of a minor arising out of the 
benefits of partnership in a firm. Sir, 
the present amendment, according to

us is unjust, unfair and harsh as in all 
circumstances the parents of the 'minor 
are saddled with tax liability. It 
should not be done.

MR. CHAIRMAN: Mr Kothari, are 
you serious about your statement at 
page 7 of your memorandum?

SHRI B. S. KOTHARI: There should 
be specific provision for the adjust
ment of minor’s share of loss, if any, 
while computing total income of such 
parents. If there are accumulated 
profits, minor’s share may be liable 
for losses. Moreover there was a deci
sion of Gujarat High Court in this 
regard. Hence this submission.

MR. CHAIRMAN: That may be P ro 
visions of the Partnership Act. So 
please let us know later if you are 
are at all serious in your statement at 
page 7 of your memorandum.

SHRI B. S. KOTHARI: Sir, I have 
another suggestion to make. In the 
case of a widow or in the case of a 
wife deserted by the husband if the 
father-in-law gives something to the 
widow or deserted daughter-in-law 
then that should not be added to the 
income of the fat'ier-in-law.

MR. CHAIRMAN: We will consider 
that.

SHRI D. M. KOTHARI: In clause
14, in explanation I, it has been men
tioned that the income of the minor 
would be added to the income of the 
husband or the wife whose income 
is greater. Now the assessment of 
the husband or the wife would be 
kept pending till the assessment of 
either pf them is completed. There is 
another possibility—if an assessment 
has been completed, in the appellate 
stage suppose it might be reduced, 
then how the department is going to 
trace back either in the case of the 
wife or husband. In that case, our 
submission is that it should be limited 
either to the husband or to the wife 
so that there can be no complication 
again for tracing back the income of 
the husband or the wife.

MR. CHAIRMAN: You help us i»  
regard to the existing law. Some difiEt-
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culties exist at present. 1 think, sec
tion 154 might havc been amended in 
the line that Increase in ttie ultimate 
income of one of the two. i.e. either 
father or mother  ̂ is deemed to be 
higher. I feel the Income Tax Officer 
should have been given some authori
ty to change. Now let us pass on to 
the next one.

SHRI B. S. KOTHARL In clause 16, 
if any part of the business of a com
pany do consist of the purchase -and 
sale of shares, then this activity of the 
company may be deemed as specula
tive business. The speculative busi
ness has already been defined in the 
Act. In case of the transaction which 
are generally settled by way of de
livery a problem will arise, i.e. whe
ther the delivery of share can be 
given and if so how will it go against 
this very definition of speculative 
transaction

MR. CHAIRMAN: We want to know 
tlhe reason. It has come to our notice 
after considerable analysis that many 
big houses gained profits as * result 
of inter-connected transactions of 
shares.

SHRI B. S. KOTHARI: In this 
connection, I may say that the way 
in which the amendment is going to 
be made will likely be challenged 

because it goes against the definition 
of speculative transaction. It may 
lead to litigations and that is why it 
is to be amended properly.

Regarding Clause 25, section 80 
( W ) ,  where a limit of Rs. 2,0001- 
has been prescribed for allowing the 
expenses incurred for representing 
cases before the Tribunal or Court, I 
would state that this, is .against the 
decision as well as the recommenda- 
tioin of the Wanchoo Committee. The 
reason is that the fees have become 
higher now-a-days. So, the full ex
penses should be allowed.

MR. CHAIRMAN: There are many 
litigation cases that are being settled 
in the Coijrtq. The professionals who 
are engaged by the business concerns 
may be urged to take lower nte.

However, we will take up the matter
lor due consideration.

SHRI B. S. KOTHARI. As regards
Clause 2/ we submit that this clause 
governs the industrial companies so 

that they should be obliged to dec* 
lare dividends which are at present 
exempted. The Wanchoo Committee 
suggested that the entire differential 
rates as well as this whole clause re
garding the compulsory distribution 
of dividends should go away. We do 
not know why this clause is being 
brought forward. The revenue from 
this will be very low. In view of 
wealth tax and capital gains tax there 
is necessity of this tax. The Sup
reme Court decision all sort of busi
ness factors should be taken into ac
count. Moreover, when loans are 
taken from the banks or financial ins
titutions, they put strict restrictions 
that dividend above 6 per cent can
not be declared until their loans have 
been fully repaid. Suppose, this cl
ause is enforced and then at the same 
time they cannot declare the required 
percentage of dividend, then they will 
have to pay 37 per cent additional tax.

MR. CHAIRMAN; Most of the peo
ple do not pay wealth tax as per 
rules. I do not know as to how they 
can be managed.

SHRI B. S. KOTHARI: This is a 
thing which is somewhat complicated 
but all these aspects have been con* 
sidered by Wanchoo Committee. 
Most of the small industrial comp
anies retain some portion o f their 
porflts as they cannot go to the pub
lic to get their shares subscribed. 
They plough back their profits which 
is the main factor for their growth 
and expansion. Due to this section 
they will be affected. So by bringing 
in this clause the growth and expan
sion of the small companies will be 
hampered.

MR. CHAIRMAN: Then do you 
think that the existing law is satis
factory?
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SHBI B. S. KOTHARI: Yes Sir.
In Clause No. 35, I have to state that
the word which has been used is ‘if 
the Assistant Director of Inspection 
has reason to suspect’,—the word ‘sus
pect* is liable to be interpreted as too 
wide. It may lead to unfair exer
cise of power.

SHRI VASANT SATHE: I would 
submit that the word ‘reason to sus
pect’ put greater responsibility and 
restriction on the Inspector than the 
words which are suggesting ‘reason 
to believe* because ‘believe’ is a va
gue word, but ‘suspect* is something 
more definite and concrete.

SHRI VIRENDRA AGARWALA: 
The word ‘suspect’ arises in respect 
of documents, but ‘believe’ is *  little 
stronger word which has got a defi
nite meaning.

SHRI B. S. KOTHARI: In this con
text the word ‘suspect’ has been used 
in section 131(a), It has more wider 
implication. Our submission is that 
it should be replaced by the word 
‘believe’.

MR. CHAIRMAN; There has been 
a tremendous history behind the ex 
pression ‘reasons to believe*. It has 
figured in the Income Tax Act under 

Section 148, i.e. erstwhile section 34, 
the Courts, have interpreted that rea
sons to believe may not be reasons to 
suspect. If you have reasons to 
‘suspect*, it is not the same as reasons 
to ‘believe*.

SHRI B. S. KOTHARI: In Clause 
36 (2a) for the words ‘which has not 

been disclosed*, the words "would not 
•be disclosed’ are to be substituted. 
Search is made during the year, but 
the return is still due and the year is 
not ended. How can the income be 
determined at the stage prior to filing 
of return as envisaged in this clause.

MR. CHAIRMAN: How can you en
visage the circumstance where there 
is a concealment of income, if there
is no suspicious movement? Theoreti
cally it is not possible. If a person 
gets a higher amount in o^sh and he 
does not issue any receipt for this,

then the book of his account do not
show any transaction. So, in such4 

cases the actual position cannot be as
certained. The other day I was told 
by one of my friends that he had paid 
Rs, 8,0001- to a doctor and after that 
he asked for a receipt. The doctor 
issued a receipt of only Rs. 600|-. 
Suppose if my friend goes to the In
come Tax Officer and reports the mat
ter to him, can the Income Tax Offi
cer detect the remaining Rs. 7400|- 
in the doctor’s books of account and 
thereby force him to pay tax? ^

SHRI B. S. KOTHARI In this case 
where there is a receipt of Rs. 6001- 
the Income Tax Officer may detcet the 
actual facts of transaction considering 
the merits of the case.

MR. CHAIRMAN: But I do nrrt 
understand how this concealment can 
be suspected.

Will you read the existing section 
132(1) (b) for the benefit of the Com
mittee?

SHRT B. S. KOTHARI; Existing 
Section 132(1) (b) reads as follows:—

*132(1) Where the Director of 
Inspection or the Commissioner, in 
consequence of information in his 
possession, has reason to believe that 

* *

(b) any person to whom a sum
mons or notice as aforesaid has 
been or might be issued will not, 
or would not, produce or cause to . 
be produced, any books of account, 
or other documents which will be 
useful for, or relevant to, any pro
ceeding under the Income-tax Act, 
1922 (11 of 1922) or under this Act*

MR. CHAIRMAN: It is already
there in (b) and we are bringing it 
in (c). You please read (c). Now, 
supposing the man has Rs. 7400 with 
him—marked notes, then what hap
pens? According to you until the 
return is filed no concealment can be 
lodged. You see, we are working 
under very close and cumbersome  ̂
circumstances and the task is a deli- % 
cate one. We are out to do as much 
as we can for eradication of evasion



115

►of taxes. Kindly take those cases
where all these mischiefs are being 
done. We are only anxious that ge
nuine people are not hurt. For them 
if you have something to suggest we 
will give our most anxious considera
tion.

SHRI B. S. KOTHARI: We will give 
it in our supplementary memorandum- 
Then in the same section (1) (a), for 
the words “reason to suspect” we 

r want “reason to believe*'. Then re
* garding section 133(a), clause 38, *ub- 

clause (5), wide power is given. 
Now, there are two factors which I 
would like the Committee to consider. 
One is that this function is being gi
ven to the Income Tax Inspector. It 
should be—not below the rank of an 
Income Tax Officer. Then another 
thing is that no time limit has been 
fixed for such proceedings. We sug*. 
gest that there should be a time limit 
for this.

SHRI BHAGWAT JHA AZAD: But 
does the Inspector act on his own be
half suo moto or does he act on the 
authority of the Income Tax Officer?

MR. CHAIRMAN: He has to be au
thorised by the Income Tax Officer.

SHRI B. S. KOTHARI: The idea is 
that an officer, a senior officer, has 
maturity of judgement than a junior 
Inspector.

SHRI B. S. AGARWALA: One more 
submission I have to make on this 
point. When wide powers have been 
given to the department, there should 
be corresponding obligation on their 
part also for their proper use and if 
they are used indiscriminately, some 
sort of action should be taken against 
those officers. There should be some 
sort of check as is existing in the 
Central Excise and Salt A ct

SHRI K. R. GANESH: The penal 
powers are there not only in the In
come Tax Act but also in many other 

j^Acts. The point here is that we are 
dealing with the question of evasion 
which is a very important question 
which we are facing. What you are 
trying to imagine is the misuse of

these powers by the officers. We can
not rule out the element of misuse 
but considering the enormity of pro
blems that these officers are facing, 
if you provide everything in law, then 
how does an officer act and why 
should he act?

SHRI B. S. KOTHARI: In Customs 
Act there are similar provisions. The 
officer can use his powers indiscrimi
nately and malciously and there 
should be some check that he can be 
proceeded against. It will be for the 
assessee to prove it that he has done 
it maliciously.

MR. CHAIRMAN: In other words,
you want that there should be a 
moral deterent. Similar provisions 
are there in the Foreign Exchange 
Regulation Act and in the Excise and 
Salt Act. We may consider your point 
and something has to be done about 
this. But about giving wilfully and 
maliciously false information, I will 

tell you something. It sometimes hap
pens that a person double crosses. 
He first goes and tells the department 
and then he goes and tells the assess
ees. We are anxious that such people 
should be brought to book.

SHRI K. R. GANESH: It is not 
that large number of assessees are to 
be caught by the Income-tax Officers. 
The problem is, unfortunately, I wo
uld like to place before you, there 
are very respectable and large ins
titutions in this country which are 
defrauding the nation of the revenue. 
How do you catch them?

MR. CHAIRMAN: The problem of 
the Government is this: if you are 
serious about it, if you are serious 
about the menace, you must make 
sure that do not demoralise the offi
cers against action.

SHRI VIRENDRA AGARWALA: 
We are encouraging, in a way, the 
misuse of power.

SHRI R. D. SHAH: We must draw 
a line between failure and success.
In one case it will look like harass
ment and in another case we may 
succeed. In one case where we gath
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ered from a person that a person has 
gold underneath his house, or conce
aled in a wall. The officer went there 

and dug out the place, but could not 
find anything. Some how or other, 
when they were passing, a person 
saw a glitter and he brought it to 
the notice of the officer. They dug 
deeper and got Rs. 17,000. After dig
ging so much if they did not get any
thing it might have a different effect. 
The point is, the Commissioner takes 
into consideration certain basic infor
mation before he authorises an officer. 
He may succeed and sometimes he 
may not succeed. Because of the fail
ure we cannot say that it is malaflde, 
or because we had another search 
and found secret cages, but we found 
nothing in it. It was a failure. God 
only knows how did it happen. I 

think it will be demoralising the offi
cer if you Judge it malaflde from 
a failure.

SHRI DHARNIDHAR BASUMA
TARI: Let us have their co-operation
in stopping this menace.

SHRI BHAGWAT JHA AZAD: One 
of our friends, a Member of Parlia
ment, informed the topmost man in 
the department including a Minister 
that an I. T. O. has got Rs. 7 lakhs 
in his hou^e. For 6 days there was 
no raid and on the 8th day there was 
a raid. A Member of Parliament said 
this and he was prepared to say this 
on oath.

SHRI K. R. GANESH: Actually,
this information is not either in my 
possession or of Mr. R. D. Shah.

MR. CHAIRMAN: May I say that 
let us discuss this aspect in the Com
mittee.

SHRI P. G. MAVALANKAR: It is 
true, sometimes it is found and some
times it is not. Mr Chairman, you said 
a little while ago, Government offi
cers should not be demoralised. But 
how should we protect the powerless 
citizens?

MR. CHAIRMAN: We will have to 
find a via media.

SHRI B. S. KOTHARI: As Mr Shah ' 
has illustrated, there may be then 
difference between success and failure 
but for malafldes he will have to 
prove in the court of law that there 
was a malicious intention. He can
not prove this in the court of law 
easily unless there are such factors. 
Unless he can prove, no action will be 
taken.

SHRI VIRENDRA AGARWALA: If 
the Government has gbt softie specific 
information in respect of any Tax 
Officer, I think the powers of search 
and raid in respect of such officer 
must be provided in the Bill.

SHRI K. R. GANESH: The point 
which you are raising will be raised 
by others also. There are one or two 
things that I would like to submit. 
You are thinking of ordinary assessee. 
We are thinking of large assessees 
who are defrauding—I do not want 
to mention the names—we cannot 
catch them. If you have to catch 
them—they are about 2000 to 3000 in 
number—who are using all these me
chanisms—what they are doing is 
something anti-social, anti-national 
and dacoity of the nation—how are 
you going to catch them?

SHRI VASANT SATHE: I think a 
via media can be found out if we use 
the words “willful” and “malicious” . 
This can protect the interest of an 
assessee. Secondly, we may consider 
putting a limitation so that a small 
majority of assessees may not be aff
ected or even harassed. Will that 
Satisfy you?

SHRI B. P. AGARWALA: We ag
ree that persons who are in the ha
bit of evading, taxes should be dealt 
with strongly and severely but gen
uine people should not be harassed. 
That is why we have suggested some 
sort of check on income-tax officers 
so that they may not <be prompted to 
take action indiscriminately with- A 
out any particular objective or facts 
before him as you have rightly pro. 
vided in Central Excise Act which is 
also a revenue Act like the I. T. Act
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, MR. CHAIRMAN: Nothing which
demoralises officers can work. We 
can just ensure a fair deal both for 
the assessees and officers. We will 
think of it.

SHRI K. R. GANESH: Shri Azad 
has cited one example which is a bad 
example indeed. I am sorry for that. 
I will find it out But there Is an
other example also. There is an offi* 
cer— an Assistant Income-ta* Com* 
missioner in-charge of Acquisition—

‘ in this city* A  report was given to 
the CBI that he took Rs. 10 ,akhs for 
consideration. CBI went to search hif 
house. One of the impressions CBI 
got was that they had come to a 
very wrong place. The officer is li
ving ver^ modestly. They searched 
everything but found nothing and at 
the moment no officer in Calcutta is 
prepared to take charge of Acquisi
tion.

SHRI VIRENDRA AGARWALA: 
Has the officer been transferred?

SHRI K. R. GANESH: No.

SHRI BHAGWAT JHA AZAD: 
This only shows how the entire depart* 
ment is going on. In a large number
of searches they are successful; they 
may not be successful in a few cases. 
But for this if officers are not there 
to take charge then it is a sad com
mentary on the entire department.
It is a sad commentary indeed.

SHRI VIRENDRA AGARWALA: 
**Yes, it is a sad commentary,

SHRI BHAGWAT JHA AZAD; We 
would like to have some concrete sug
gestions1 from the witness as to how 
the law should be so framed that 

: they should operate on those evaders 
and shall not operate on those who 
are genuine tax-payers.

MR. CHAIRMAN: I think there 
should be some -sort of a provision 
that if the Commissioner is sat

isfied nothing will happen. No one 
J^ould act arbitrarily and if an officer 
acts arbitrarily that must be const
rued as malafled. For that he should 
take the superior officer into corcfld- 
ence. Do you have any suggestion as

to how a wilful and malicious infor
mant should be dealt with?

SHRI S. N. DALMIA: After en
quiry if it is found that the report 
made by an informant is wrong, the 
identity of that informent should be 
made known to the assessee. . . .

MR. CHAIRMAN: Suppose the in
formant succeeded ten times and did 
not succeed two times.

SHRi Rt D. SHAH: Please under
stand that due to change in the pro
cedure it is not easy now a days. 
Previously he used to give informa
tion but very recently we have pres
cribed a form where the informer 
shall sign and where it has been laid 
down that the informer will be lia
ble under the Penal Code if the in
formation is false. We ask for the 
source of information and all that in 
writing so that we can judge the bo
nafide and the informer also knows 
the consequences of wrong informa
tion. If he succeeds 10 times but 
fails two times then we take step and 
do not give credence to him. The 
consequence of giving wrong infor
mation is his removal.

SHRI B. P. AGARWALA: Then, Sir, 
in clause 39 provision is being made 
that in case of a business having an 
income of Rs. 50 thousand or a turn
over exceeding R«. 5 lakhs there will 
be compulsory audit. On this point 
we have to submit that this amount 
of turnover of 5 lakhs is too small. 
There are many businesses where 
with a turnover of 5 lakhs the assess
ees make an income of 5 or 10 thou
sand rupees, e.g. commission agents. 
Lakhs of people are engaged in com
mission agency business with a turn
over of 5 lakh but they only earn 5 
or 10 thousand of rupees. We there
fore suggest that in case of business 
it should be 50 thousand rupees of in
come and 5 lakhs of rupees turnover.

MR. CHAIRMAN: That means, if 
tie earns 50 th6usand with lesser am
ount of turnover i.e., less than 5 lakhs 
than he should not be included?
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SHRI B. P. AGARWALA; Yes, Sir. 
Our submission is that 50 thousand 
of income should be subjected to au
dit whatever may be the turnover 
Minimum income should be 50 thou
sand.

MR. CHAIRMAN: But this is same 
thing. I think you are confusing the 
point.

SHRI B. S. KOTHARI: The point 
is, if the turnover is, say 5 lakhs, it 
may not give income but then it is 
liable to be audited and taxed.

MR. CHAIRMAN: It is not linked 
up. There are 2 different circum
stances, one is income and the other 
is turnover, and the criteria are in 
one case 50 thousand and turnover 
5 lakhs.

SHRI B. S. KOTHARI: Our sub
mission is so far as income criterion 
is concerned it should be 50 thousand 
but so far as turnover is concerned 
it should be increased to 25 lakhs.

MR. CHAIRMAN: Then 25 lakhs
turnover means 2 per cent profit. So, 
either you want 2 p.c. profit criterion 
or 50 thousand rupees income. Is that 
to rational alternative? Then, sup
posing there is a turnover of 20 lakhs 
but there is loss—then there is no 
audit? In one year there may be 
profit but in the next year there may 
be loss. I think you have confused 
the matter. I will request you to 
reconsider your suggestion and let us 
know later on. You are not clear on 
the point. You please elaborate it 
more rationally and let us know.

SHRI B. S. KOTHARI: Then re
garding furnishing of return also, if 
the audit is delayed naturally sub
mission of returns is liable to be de
layed. So, there should be provision 
for submitting unaudited returns.

MR. CHAIRMAN: Assuming for a 
moment what you say is correct what 
will happen if some one files a return 
of Rs. 50,0001- and after being audit
ed it comes to Rs. 3 lakhs.

SHRI B. S. KOTHARI: The person 
will be liable to penalties. He would 
be supposed to (have concealed hie
income.

MR. CHAIRMAN: There cannot be 
any penalty if a person files a revised 
return before the Income Tax Officers 
start the enquiry. Where is the 
mensrea? Please keep it in mind. 
We would give them sufficient time 
and subsequently any higher income 
found would be treated as deemed 
concealment unless proved otherwise.

SHRI B. S. KOTHARI: When the 
Audit will be done, certain adjust
ments will have to be done. The
auditors may insist on certain forma
lities.

MR CHAIRMAN: The deemed con
cealment will only shift the onus. 
This is what i am thinking because 
some time will have to be given.

SHRI B. S. KOTHARI: Sir, it will
be impossible for the Auditors to do 
the work within the prescribed time. 
So, such period must not be fixed for 
filing returns of lesser incomes.

Then, Sir, I have one point to make 
regarding the Settlement Machinery. 
Instead of the Department it should 
be left on an independent body so 
that it may inspire confidence among 
the assessees.

MR. CHAIRMAN: One of the three 
shall be from the Department.

SHRI VASANT SATHE: Mr. Chair
man, Sir, before the Cham
ber conclude their evidence I have 
one point to submit. Various Cham
bers of Commerce of different States 
have tendered their evidence before 
this Committee. You see, the main 
object of this Bill is to unearth the 
black-money and to prevent its proli
feration and to avoid tax evasion. No 
one has yet come before us to help 
us and advise us particularly the 
Chambers who really are the persons 
concerned in these matters. We 
thought that some concrete help or 
suggestion would come forward from 
them as to how and at what point 
the black-money was generated. As 
you all know, there can be three 
points viz., the point at which produc
tion is taking place, the point where 
distribution is taking place and pro
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bably the third point is there where 
 ̂the officers are exercising their con
trol. Now, we would like to know 
from you being the men in the line 
as to how these points can be plugged 
so as to unearth the black-money 
which by any assessment to-day is to 
the tune of more than Rs. 10,000 
crores. This is more or less a parallel 
economy. This is all what is creating 
anxieties in the country and in the 
Parliament. So, being experienced 
persons in this line you should tell 

. us as to how we could check this. 
Only by applying clause 6, clause 12 
or clause 13 or 14 of this Bill we 
cannot arrive at anything much use
ful. Could you kindly enlighten us 
about this point in your supplement
ary memorandum?

MR. CHAIRMAN: If you can real
ly enlighten us about this point as to 
how to solve this problem then it will 
simplify our task and the Committee 
will be grateful to your Chamber.

SHRI BHAGWAT JHA AZAD: What 
is the view of the Chamber about de
monetisation of hundred rupee note?

SHRI A. R. KANORIA: Mr. Chair
man and Members of the Select Com
mittee, I on behalf of the Merchants9 
Chamber of Commerce thank all of 
you for giving us a patient hearing.

Thank you, once again.
MR. CHAIRMAN: I on behalf of 

the Committee thank you also.
(The Committee then adjourned)
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MR. CHAIRMAN; Your evidence 
is likely to be treated as public and 
is liable to be published unless you 
specifically desire that all or any part 
of the evidence tendered by you is to 
be treated a& confidential and even 
though you might so desire that it 
should be treated as confidential it 
may be made available to the Mem
bers of Parliament.

You may proceed now with your 
evidence.

SHRI K. L. CHOWDHARY; Mr. 
Chairman, on behalf of the Chamber 

I as also on my own, I am indeed 
thankful to you for giving us an 
opportunity to tender oral evidence 

^before you on the Taxation Laws 
\.,(Amendment) Bill.

In course of the memorandum sub
mitted to you, we have endeavoured
to highlight the salient features of
the proposed amendments and high
light some of the deleterious conse
quences along with some constructive 
suggestions. The Bill envisages com
prehensive changes in approach to 
and administration of direct taxation 
which have during the recent years 
undergone vital transformation due

fto successive amendments. Many of 
these changes are yet to receive fair 
trial. Thare is als0 no denying the

fact that due to frequent and too 
numerous piecemeal changes our 
direct tax system has become highly 
complicated and difficult of compli
ance. We have not only the largest 
number of direct taxes but also rare 
combinations among them. The 
amendments proposed in the Bill are 
at times much too stringent reducing 
th? tax laws into penal codes. I need 
hardly emphasise that the efficacy of 
any tax system hinges, inter alia, on 
promotion of confidence of the 
assessors and the assessees. It is at 
times contended that the direct tax 
revenue in our country is much too 
low. In fact, revenue from direct 
taxes is an index of the State of eco
nomic development. In our country 
the cumulative incidence of direct 
taxes on non-agricultural income and 
more particularly on higher income 
brackets, is rather expropriatoy and 
the rate of progression is beyond all 
proportion to the rate of marginal 
increments in income. In this con
text, I may toe permitted to add that 
the successive bulging of the public 
sector both in industry and trade, 
take-over of private undertakings 
and the indifferent working of the 
Government undertakings which ac
count for investments exceeding 
Rs. 5000 crores are some of the factors 
which would explain why direct tax
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revenue has not been growing at a 
rate faster than at present.

With these words, may I now re
quest you, Sir, to allow Shri R. N. 
Bangur to highlight some of the more 
important points of our memorandum. 
My friends present here will be glad 
to offer clarification on points posed 
in our memorandum as well as others 
as may be desired.

Thank you.
SHRI R. N. BANGUR: Mr. Chair

man, I am immensely grateful to you 
for so kindly giving me an oppor
tunity to highlight some of the more 
important provisions of the Bill.

At the very outset, I may Inform 
you that our Chamber is, by and 
large, in agreement with the overall 
objectives behind the Taxation Laws 
(Amendment) Bill which is current
ly under your consideration.

The Amendment Bill is a mixed 
bag of few welcome features and 
many stringent provisions. While 
basing the Bill on the recommenda
tions of the Direct Taxes Enquiry 
Committee, we 'find that many of the 
important recommendations of the 
Wanchoo Committee do not seem to 
have been covered in the proposed 
recommendation. We have indicated 
some of them in our Memorandum. In 
our considered view, the recommenda
tions of the Wanchoo Committee 
should be treated as a package deal 
so much so that acceptance of a few 
to the exclusion of others may not 
achieve the purpose envisaged in the 
Bill.

I might add that some of the pend
ing tax incentives have since been 
covered by the Direct Taxes (Amend
ment) Bill recently introduced in 
Parliament. In this context, I would 
invite your special attention to the 
following important provisions of the 
Amendment Bill:

(i) Vegrting of enormous discre
tionary powers on the tax adminis
tration ,and delegation of the same 
down the ladder to a much lower 
level that at present even at the risk 
of arbitrary action and avoidable 
harassment;

(ii) Clubbing of income of indivi-? 
dual with direct or indirect income 
in any form arising to the spouse, 
minor children, daughter-in-laws and 
grand children under certain circum
stances even at the cost of our age- 
old social tradition and custom and 
undermining the socio economic status 
particularly of our women folk.
(iii) Tax system has an important 
role to play in economic regeneration \ 
through ploughing back of profits and 
fostering savings and investments. 4 
The growing dependence of our tra- 7 
des and industries on institutional 
finance and the various constraints 
under which the more, organised sec
tor has now to work should warrant a 
review of the rates of taxation, their 
levy and administration from the 
stand-point of reactivising economic 
activities which is the crying need of 1 
this day.

(iv) The various stipulations about * 
trusts, particularly charitable trust, 
envisaged in the Bill, would, I serious
ly apprehend, defeat the objectives for 
which they were originally set up.
Some of the provisions like aggrega
tion of contributions for the purpose
of computation of total contribution, 
definition of substantial contribution, 
curbs on investment of trust funds, 
taxation of donations etc. would not 
only create insuperable difficulties for 
the trust but also c*ry up an impor
tant source of finance for many pri- f  
vate undertakings. In any case it is ’ 
suggested in our memorandum that.c . 
tax measurse should not apply to re
ligious and charitable trusts which are * 
exempted from taxation since the in
ception of tax laws. It seems that the , 
intention of the Govt, is to tax these 
trusts under certain conditions. We 
would request you to suggest to 
Government not to tax the trusts in 
any circumstances which even the 
foreign Government did not do. Any 
misuse of trust fund may be controlled 
•by other laws instead of fiscal 
measures.

) iv
(v) Taxable capacity in our coun* "  

try has not so far been attempted to
be scientifically asessed. This study 
need be taken up for an early review



123 t

the unprecedented rate of pro
gression of income tax and surcharge 
for medium and high income groups. 
In our view a socialistic pattern of 
society may <be achieved and sustain
ed ever time through persistent 
efforts directed to boost the level of 
both production and productivity. 
Otherwise, high and rising rates of 
rates of taxation will mean equal dis
tribution of poverty to the serious de
triment of the basic idea behind 
egalitarianism, namely, decentralisa
tion of economic power and broaden
ing the economic base. Direct taxa
tion in our country ;as it is today has 
in effect been a tax on industry and 
efficiency. I have confidence that 
various provisions of the Bill will re
ceive due consideration in the hands 
of the Select Committee in the light of 
the various observations made by 
our Chamber as well as others all over 
the country, Against this backward 
we shall now be glad to offer clarifica
tion on any point as may be desired 
by you. Before concludig I may men
tion that the Income Tax Act is not 
only applicable to businessmen but 
[also applicable to the citizens earning 
jmore than a basic limit. Income Tax 
paws have already been complicated by 
peveral amendments year after year, 
phis fiscal law has made it difficult for 
kssessees to know what they are to do. 
K simple law is required by the citi
zens. I may mention that this type 

•of law will not achieve the desired 
result unless incentive is given. 
Thank you.
, SHRI K. L. DHANDHANIA: I will 
jponflne myself to the objective of the 

rpill which has been before you. The 
piain object of the Bill is to unearth

Ilack-money and to prevent its pro- 
feration.
MR. CHAIRMAN: I want to make

te thing clear. While I do not want 
stop the witness from going on they 
Miould know that our procedure has 

^£en usually that we allow the main
igkesman to make a general obeerva- 

Pn about the Bill—whatever criticism 
flte has to offer, whatever suggestions 
V  has to offer—and then immediately 
■ e  take up clause by clause considera

tion so that we can be more func
tional and business like. Two of your 
members have already spoken in a 
general way.

SHRI K. L. DHANDHANIA: Thank 
you, Sir. In this connection I would 
refer to the memorandum of the 
Chamber in which on pages 4,0 and 30 
comments have been given with con
crete suggestions though they are not 
directly relating to the clauses. While 
saying so the business community 
shares the views of the Government 
about this menace of which everyone 
of us is anxious and worried. In the 
whole Bill the black money has not 
been defined. What is the meaning of 
black-money, whether it is unaccount
ed money, whether it includes money 
of the agricultural income and seve
ral other income or___

MR. CHAIRMAN: Can you define
love? But it exists in the world 
between man and man, between man 
and God. You all know what it is. 
You would be knowing better what 
it is. What according to you is black- 
money? We will like to hear.

SHRI K. L. DHANDHANIA: Ac
cording to us black-money is money 
which is evaded under the umbrella 
of the Act, that is the real black-money 
which may be defined under the um
brella of administration. There should 
be definition of black-money, other 
wise there is confusion in the country 
about its quantum as well as about its 
proliferation and so-called parallel 
economy. It will be highly advisable 
to define this in clear terms to avoid 
confusion. ,

Next, Sir, there were several 
schemes in the last 20 years or more 
and about one thousand amendments 
have come but still there is a louder 
cry about black-money and prolifera
tion of black-money. Why Sir? A 
good opportunity was available to the 
Wanchoo Committee to have a diag
nosis, and in our opinion, they as a 
doctor, as a good surgeon gave a good 
diagnosis in their very comprehensive 
report. While doing so they also sug
gested a prescription to minimise such 
evils, to stop its growth and to eradi



cate all ihese evils. Now, Sir, this 
Bill has been a prescription by the 
Government before Parliament. We 
will urge you to study and examine 
whether this prescription is proper, 
perfect or it is a fragmented prescrip
tion leaving out the main elements,

SHRI BHAGWAT JHA AZAD: Sir,
the Wanchoo Committee has spoken of 
the most important measure viz. demo
netisation of hundred rupee and ten 
rupee notes. We would like to know 
the views of the Chamber on this. 
Besides where a property is sold at a 
lower price what would be views of 
the Chamber there. What the witness 
has to say in this regard? What will 
be his prescription?

SHRI P. G. MAVALANKAR; Sir, so 
far as the prescription referred to by 
the witness is concerned do they want 
the prescription to be administered in 
part or in full?

SHRI K. L. DHANDHANIA: Sir,
we have dealt with those in our 
memorandum at Annexure I us well 
as at page 4 of the memorandum 
and at subsequent pages also. In 
our opinion the prescription, by 
leaving out the main elements is 
not perfect and will not cure disease 
easily. We do not know the reason 
why those main elements have not 
been included in the Bill. Sir, in our 
opinion,. the prescription should be 
complete and not incomplete one leav
ing out the main elements in frag
mented manner, if we want to achieve 
the objective.

SHRI BHAGWAT JHA AZAD: For
example?

SHRI K. L. DHANDHANIA: We
have given many illustrations in our 
memorandum.

MR. CHAIRMAN: Your memoran
dum has been circulated to all the 
members and we have gone through 
it. If you have got any particular 
thinking on any point^then please do 
emphasize that poin ts

SHRI K. L. DHANDHANIA: No,
Sir, I have completed my general 
observation.

SHRI SYED AHMED AGA: Sir, he 
has said that evaded tax builds the 
blackmoney. Is it so?

MR. CHAIRMAN: The money
evaded despite the umbrella of income 
tax is the black-money according to 
him.

SHRI ERA SEZHIYAN: Sir, we
welcome the Bharat Chamber of Com
merce. While seeking clarification 
from them it is my intention \o clear 
some of our doubts. It is neither ac
ceptance of what they say nor the 
rejection of what they say. From the 
answers I do not want to draw any 
conclusion and while putting questions 
I do not mean any reflection on them.

MR. CHAIRMAN: In a way we are
educating ourselves.

SHRI ERA SEZHIYAN: Now, at
page 1, paragraph 2 of your memoran
dum you have stated, “While in gene
ral agreement with the majority of 
the principal objectives out lined
above-----” You have yourselves
reproduced the six main objectives. 
As you have said that you are in 
general agreement with the majority 
of the six objectives of the Bill may 
I ask which is the specific objective to 
which you do not agree.

SHRI R. N. BANGUR: We have said 
that we are in general agreement with 
lae objectives of the Bill.

SHRI ERA SEZHIYAN: You have 
used the word ‘majority’.

SHRI K. L. DHANDHANIA: ‘To
check avoidance of tax through vari
ous legal devices’ .—we do not agree 
on this point.

MR. CHAIRMAN: That means you
do not want the law to be amended 
to plug legal loopholes.

SHRI K. L. DHANDHANIA: No
Sir, that is not my idea My submis
sion is that in one of the Privy Coun
cil judgments on the Indian Income 
Tax, the judicial pronouncement was 
that there was nothing illegal if any 
one-----

MR. CHAIRMAN: I am sorry to
intervene, Mr. Dhandhania. We take 
our business very seriously. Does  ̂
go so far as to warrant saying that the  ̂
Government should be sleeping and 
sitting silent to see that the loopholes 
remain unplugged.

124
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SHRI K. L. DHANDHANIA: No
Sir, that is the Iftc&T policy.

MR. CHAIRMAN: If that is not so
then we must plug the legal loopholes 
to check tax avoidance. Within the 
law if you set up your affairs so that 
your tax liability is minimised then 
it is neither bad morality nor bad 
citizenship. That is one view of the 
matter. But ihe Government must see 
that the loopholes, whether big or 
small, are plugged really. I do not 
know how these are to be plugged as 
it is a terribly difficult job.

SHRI ERA SEZHIYAN: In page no. 
(viii) the Chamber has stated some 
points for which I want some more 
elucidation. The words are “the econo
mic pressure arising in the wake of 
inflation have driven people to educate 
their women folk, train them up for 
professions and confer on them 
ownership of property’. Will the 
Chamber clarify their exact impression 
about it?

MR. CHAIRMAN: It seems, none of 
the honourable witnesses wants to 
say.

SHRI BHAGWAT JHA AZAD: Sir, 
if they do not want to say anything 
in reply to Shri Sezhiyan’s question, 
then let us start with the trusts affairs 
and ihe clauses.

SHRI ERA SEZHIYAN: Sir, one
more point from me. In the last page— 
page 14, it is stated *if black money is 
construed to mean income which has 
evaded taxation, there are earners 
even outside the range of usual 
assessees. The strategy of unearthing 
black money has to be planned 
accordingly’—I want to know whether 
the Bharat Chamber of Commerce have 
made any study on this point of 
unearthing black money and whether 
they can give us any suggestion to 
curb this menace.

SHRI R. N. BANGUR: Sir, this is 
an observation of the Chamber. In the 
press and in the political platform it ( 
is generally told that the business men | 
are bad people and a parallel eco- 4jjM 
nomy is working with them. Now Sir, H  
if you go into the details of the prob- H

lem you will find that it is not only
with the business men but it is also
prevalent in Other social sectors.

MR. CHAIRMAN: Have you
launched and study into it?

SHRI BHAGWAT JHA AZAD: 
It is not a question of business men or 
officers or people. Here the point is 
about black money and let the wit
ness say whether they admit that
black money is there or not. If they 
admit that black money is there, then 
they may help us by giving concrete 
suggestions as to how this black 
money can be stopped.

MR. CHAIRMAN: Mr. Bangur, we 
are not casting any aspersion on any 
particular class of people. The ques
tion is very simple.

SHRI DHARNIDHAR BASU
MATARI: I have heard that as
members of the Parliament, we are 
here just to punish the scrupulous 
men and honest men. This should not 
have been the idea of the witness. 
That is not the purpose of the Gov
ernment. Here they have said lhat 
we are suspecting them as hoarders 
and black-marketeers. But it is not at 
all the case or it is not at all our pur
pose. The object of this Bill is how to 
plug ihe black money wherever it is 
found. We want you just to co-opera
te with the Government under whom 
you are also the citizens.

SHRI BHAGWAT JHA AZAD: 
You are to suggest how to plug this.

SHRI ERA SEZHIYAN: Have you 
made any study into it?

SHRI R. N. BANGUR: Sir, perhaps
you will agree that we the witnesses 
cannot answer all the questions of 4 or 
5 members of Parliament at a time.

SHRI BHAGWAT JHA AZAD: 
Mr. Chairman, Sir, it should not be 
left to the discretion of the witnesses 
as to whether they would answer 
one of us or more than one. They 
should know the procedure. If they 
cannot answer a question properly or 
not upto the satisfaction of the mem
bers then different members can ask 
for clarification.
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ME. CHAIRMAN: Mr. Bangur, the 
question of procedure comes here, 
it is a simple question put by Mr 
Era Sezhiyan. Let not the atmos
phere be vitiated by any remarks 
which are unwarranted and unneces
sary. 1 j

SHRI ERA SEZHIYAN: Mr. Chair
man, Sir, the members are plaqing 
their questions at the same time 
which may be difficult for the wit
nesses to reply. We are to be enlight
ened by them. As we are deficient 
in this particular item it will be better 
if we put questions one by one.

SHRI R. V. SWAMINATHAN: I
want to be a little more enlightened 
as regards the words ‘even outside the 
range of usual assessees’. This* may 
be seen at page xiv. What do they 
mean by these words?

SHRI R. N. BANGUR: The feeling 
of our chamber is that there are 
honest people who are holding 
money are not assessees. This is our 
impression. x

SHRI R. V. SWAMINATHAN: It
is not the proper answer The people 
who are holding money, they are 
not the assesse'es* Ma y I know who 
are the people holding money?

MR. CHAIRMAN: They have not 
made any study. So, whatever they 
are saying are their impressions only.

SHRI K. L. DHANDHANIA: Sir,
may I clarify the point? The main 
point is about smuggling in our 
country. One reputed chartered 
accountant, Shri C. C. Choksi made 
a speech on taxation while speaking 
on the Wanchoo Committee recom
mendations as to how the smuggling 
has infiltrated in the economy of 
our country and to what extent 
it is perv,ading. Until and unless 
smuggling is stopped—though it is 
very difficult to stop the menace of 
black money cannot be avoided. The 
second point is about the volume of 
smuggling. So far as my humble

presumption goes, the amount of the 
black money may come to several 
crores of rupees, the major portion 
of which comes from smuggling. The 
third point is that the smuggling does 
not come under the purview of the 
taxation law. It comes under the 
Customs Act. It has also been 
suggested that the Customs Act should 
be amended. In addition to that more 
provisions should be brought in so 
that this menace is minimised.

SHRI K. R. GANESH: The Cust
oms Act has recently been amended. 
There is no dispute that the smugg
ling is a serious problem in our 
country. The Wanchoo Committee also 
went into the question of smuggling*. 
On the basis of the Kaul Committee, 
recently the Customs Act, Central 
Excise Act and Gold Control Act 
have been amended.

SHRI K. L. DHANDHANIA: I
think, if it is implemented strictly, 
the menace will be much less

SHRI ERA SEZHIYAN: My speci
fic question is whether you have 
made any detailed study over the 
black money. I am looking on this 
point in a broader sense because the 
impact of black money is such on our 
people that it is taking away the ex
act value of money which they earn 
and thus depriving them of having 
the exact necessities in exchange of 
their labour. Therefore, I"appeal to 
the Bharat Chamber of Commerce 
to institute a study and to go deep 
into this affair and then submit us 
a ^memorandum later on about the 
ways and means for checking this 
menace.

MR. CHAIRMAN: The witnesses 
may better submit a supplementary 
memorandum.

SHRI R. N. BANGUR: Yes Sir. We 
are taking a note of it.

SHRI BHAGWAT JHA AZAD: 
One point I would like to place. Due 
to serious effects of black money, the 
Wanchoo Committee recommended 
that 100-rupee notes should be de
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monetised. Kindly enlighten us on 
this point also.

SHRI K L. DHANDHANIA: Sir,
for the last several years our Cham
ber has been advocating that the
number of assessees must be more.
We are happy that there are aibout
32 lakhs assessees but we are of the 
opinion that the number may be in
creased manifold and it should not be 
less than five millions. If it is so, it is 
for the administration to rope them 
up and we are with the administra
tion to rope them up and once you 
have got those assessees, you have 
got many sources of information, you 
have got many avenues which can be 
explored by you. By tightening up 
your administration many things may 
come out which will be helpful to un
earth the black money and to minimise 
the growth of black money. We have 
given many illustrations in our memo
randum quoting the Wanchoo Com
mittee report. We have said that the 
uneconomic controls or ineffective 
controls or similar actions lead to the 
creation of black money. It is an open 
talk today how goods, whether essen
tial or non-essential or industrial or 
otherwise, are being sold at rates 
beyond controlled rates. It is known 
to everyone and we are always dis
cussing this point. My submission is 
that we should not have ineffective 
controls. If you want to control, make 
it fully effective so that this black 
money may come out.

MR. CHAIRMAN: The point that
you are making is that ineffective con
trol is worse than no control?

SHRI K. L. DHANDHANIA: Yes,
Sir.

MR. CHAIRMAN: And that leads
to the creation of black money and 
its proliferation?

SHRI K. L. DHANDHANIA: Yes,
Sir.

MR. CHAIRMAN: Good. Now, you
^please answer Mr. Bhagwat Jha Arad’s 
question about demonetisation. If you 
want to, you may reply and if you do 
not want to reply, you need not.

SHRI K. L DHANDHANIA: Sir,
our experience about demonetisation 
of Rs. 1000 notes is very bitter. That 
worsened situation from bad to worse. 
Secondly, demonetisation will mostly 
effect those who are beyond the juris
diction of the Income Tax Act. You 
will make a poor poorer. That is my 
personal opinion. Demonetisation is 
not a singular term in monetary prin
ciples. Demonetisation is not going to 
cure this evil but it will create more 
evils. Thirdly about assessees, I sug
gest that your house to house survey 
system gave a very good effect. Per
sons who are willing to be assessees 
became assessees and persons who artfe 
not willing to be so became afraid of 
the survey. I suggest a thorough 
survey throughout the country and our 
cooperation will always be with the 
administration.

MR. CHAIRMAN: Am I to under
stand that the Bharat Chamber is 
against demonetisation as such?

SHRI K. L. DHANDHANIA: Yes,
Sir.

SHRI P. G. MAVALANKAR: Sir,
I want to raise two points in relation 
to what has been said by Mr. Bangur. 
While talking in general terms, he 
made mention of the religious trusts 
and he said that even the foreign gov
ernment did not do this. I want to 
know whether the Bharat Chamber 
rea)ises that we are now living in an 
India which has been independent for 
the last twentysix years and whether 
he wants conditions preceding inde
pendence to be restored. In other 
words, my question is whether the 
Bharat Chamber thinks that good gov
ernment is better than self-govern
ment. Then, Sir, the third point that 
Mr. Bangur made was that if you dis
tribute further production of wealth, 
it will be distribution of poverty. Now, 
this is a fundamental question. I want 
to know how long does the Bharat 
Chamber want this country—with its 
teeming millions—to live below the 
poverty line in the most abject con
ditions and most diseased state and al
low this vast contrast between millions 
of very very poor a nd very few very
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very rich? We have to look at this 
problem with relation to the general 
economic situation in the country. Does 
the Chamber feel that it is better to 
have the present status quo, namely, 
let there be a vast contrast between 
the rich and the poor or whether to 
streamline the law in such a way so 
lhat everybody becomes equally poor 
for some time. I have been hearing 
about distribution of wealth amongst 
the people in the Universities, in sch
ools, in colleges and in various plat
forms but nobody seems to give atten
tion to this problem. How long do you 
want the contrast between the very 
rich and the very poor to continue and 
do you not realise that if this state of 
affairs continues, the consequence will 
be bloody revolution?

MR. CHAIRMAN: This is a good
question relating to the Bill Mr. Mava
lankar wants to know whether you 
think that the existing law which is 
not the same as the old one should 
not be there. Secondly, whether the 
existing order, namely, the disparity 
between the rich and the poor is the 
best order and whether y#u want the 
status quo to remain rather than have 
revolutionary measure so that all of us 
share the; same lot of poverty? What 
is your view?

SHRI R. N. BANGUR: Sir, the
words ‘foreign government’ used in my 
speech were to show that religious and 
charitable trusts in this country were 
treated in a most sacramental manner.

MR. CHAIRMAN: They had
nothing to lose, but they treated us as 
slaves. Oo you think the present 
Government should treat the people 
with less respect than the Britishers 
treated?

SHRI It. N. BANGUR: Sir, even if
you go back to the days previous to 
foreign rule when our own rule was 
there, charities were not taxed.

SHRI BHAGWAT JHA AZAD: Sir, 
we agre«* that they were not taxed 
so much, but he should also agree with

us that in those days the trusts were 
not using their funds for purposes 
which were not charities. Hence the 
necessity.

MR. CHAIRMAN: Charities have
been abused and are being abused. 
Does the Chamber accept the postulate 
that funds by some charities have 
been abused?

SHRI BHAGWAT JHA AZAD: Do
you know, or do you not, that chari
ties are being abused, e.g. their moneys 
are being invested and cross-investd 
among their own circle. If that is so, 
do you agree that measures suggested 
by Government would create good 
trusts? \

SHRI ERA SEZHIYAN: On a single 
day 30 or 40 trusts were created.

MR. CHAIRMAN: One of the top
most groups created 30 trusts in one 
day, and corpus, not exceeding two 
thousand, just to avoid section 13(2) 
(h). Another group, a very large 
group, in one day created 18 trusts— 
thousand rupees each. Another creat
ed, 28 in one day—corpus here is 175— 
the top most. These are the hard 
realities and facts of life, Mr. Bangur. 
If you want that we should close our 
eyes to that, it is a different story. 
But if you do not want to close your 
eyes, you have to answer Mr. Mava- 
lankar’s question objectively.

SHRI DHARNIDHAR BASUMA
TARI: Sir, he was comparing our
country with foreign countries. Does 
he know that there is a very big trust 
in Switzerland and no one can And 
fault with any person there? Sir, as 
you have pointed out, many trusts have 
been created overnight. They know 
it very well. The purpose of the 
Government is to see that trust fund 
is not used for purposes other than 
that of the trust—it is not abused. So, 
there is no point in comparing our 
country with other countries. Let us,, 
put our heads together and try to 
create good things. It is our duty to 
find out the loopholes and plug them. 
So, instead oTcomparing our country
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with other countries, please co-operate 
with us. It is unfortunate that some 
of them said that Britishers were 
betters rulers.

MR. CHAIRMAN: No, they did not
say that. We would only request you 
to help us in the matter.

SHRI E. N BANGUR: Sir, as you
have pointed out, there may be some 
cases like that, but there may not be 
many cases like that. It is a matter 
of study which is not available to the 
Chamber.

MR. CHAIRMAN: You have mono
poly housies—three of them.

SHRI R. N BANGUR: Yes, Sir, and 
from any discussion or study about the 
monopoly houses it is not known how 
many trusts are there throughout the 
country aind how many of these are 
being misused. But for the fault of 
some if all the trusts are to suffer, that 
will not be fair. I think you are aware 
that against some bad deeds 
many good deeds are also 
being created and be crea
ted. As you are moving through
out the country you know more than 
we do wlhat are the good trusts and 
what are the bad trusts. You have 
to find out a balance. That is all 
about the* trusts.

MR. CHAIRMAN: What is your
view about revolutionary measure for 
eradication of disparities?

SHRI II. N. BANGUR: Sir, I would 
only tell you that poverty is to be 
eradicated, but there are different 
ways of working out the things. Ac
cording to the studies made by the 
Chamber, their feeling is that these 
high rates of taxation are not allowing 
any increase in production. There 
may be difference on this point. 
According to us a more rational 
structure of taxation would help 
eradication of poverty.

SHRI SAYED AHMED AGA: Mr. 
Chairman, he has just now mentioned 
that higfc rate of taxation is sort of 
disincentive for production. I would 
like to Itnow, a part from other types

of production, is this taxation rate 
Jistracting production of essential foi 

the life of the community?

SHRI R. N. BANGUR: We have no
comments to make on this. Our only 
point is that there is a feeling that the 
present tax rates are too high for 
production purposes and it is for the 
Government to study these things. We 
do not have the necessary *data for 
this purpose.

MR. CHAIRMAN: They say they
have no data about the measure. They 
have expressed just an opinion. We 
need not pursue it further. Let us 
come to drafting. They have made 
only general observations.

SHRI V. B. CHATURVEDI: As
regards clauses 5 and 6, our submission 
is that income received on the last day 
of the previous year will have to be 
necessarily spent and cannot be 
accumulated. Our suggestion is that 
Explanation (b) (2) (2) should be 
deleted. Supposing a dividend has 
been declared in the month of 
February and in the month of April 
it is actually accounted for, then the 
trust will be put to difficulties.

SHRI R. D. SHAH: I think the
objection is misconceived. This sec
tion is realistic of the present situa
tion Where a person was required to 
spend within three months of the 
accounting year. If he has received on 
the last day or even if he has not 
received there will be difficulty in 
spending.

SHRI B. K. SHROFF: I feel there 
is a lacuna in the drafting.

SHRI R. D. SHAH: As I was saying, 
there will be difficulty in spending. 
That is why it led to misuse of spend
ing.

SHRI B. K. SHROFF: As regards
voluntary contribution also, 75 p.c. has 
to be spent. Supposing we receive 
land or shares or properties what will 
be the treatment.
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MR. CHAIRMAN: Obviously

received not for the corpus. These 
have got to be gifted. After all, what 
is the difference between land and 
cash.

SHRI ERA SEZHIYAN: I want a
cl&rification about clause 6. In your 
memorandum at page 3 you have 
stated in justification of clause 6(1) 
which proposes to withdraw exemp
tion even to trusts or institutions 
created for the benefit of any parti
cular community or caste. But my 
point is, suppose 100 scholarships are 
created by such trust then at least 
some boys are going to benefit, may 
be of some particular community or 
caste. If we accept the logic of 6(1) 
then reservation about scheduled caste 
or backward communities, all these 
things should be taken up because 
boys of all communities should get the 
benefit.

MR. CHAIRMAN: It is a matter of
opinion.

SHRI ERA SEZHIYAN: Then on
page 2 you say that objects of the 
trust cannot be altered now. In the 
case of a trust created before 1961 
where the founder is dead the object 
of the trust cannot be altered. I want 
to know their opinion.

SHRI BHAGWAT JHA AZAD: That 
has already been changed.

MR. CHAIRMAN: It is an impor
tant point. Would you like that it can 
be changed?

SHRI B. K. SHROFF: According
to us it should be changed. Difficulty 
is that the trust is not permitted. So, 
there should be some law by whidh 
they can go to court.

MR. CHAIRMAN: You are aware
of the doctrine of cypres by which an 
object of a trust can be amended with 
the intervention of a court where the 
implementation of the object becomes 
impracticable, difficult or inexpedient; 
would a fiscal measure entitle you 
within the contemplation of that doct
rine to seek intervention of the court?

SHRI V. B. CHATURVEDI: There
is a large number of trusts. Naturally,

if every trust goes for amendment 
then my submission is there should be 
amendment in the Income Tax itself 
to do away with the permission of 
the High Court. Otherwise it will be 
very expensive and there will be 
wasteful expenditure. Sometimes 
court takes long period.

MR. CHAIRMAN: Thank you, Mr. 
Chaturvedi, we will examine this.

SHRI BHAGAWAT JHA AZAD: At 
present most of the trusts whatever 
may be written in the objects are doing 
just contrary. Therefore, it is better 
for the Government to change it or 
allow them to change it to make it in 
tune with their doing in order to 
bring it up-to-date. Government 
should take note of this.

SHRI V. B. CHATURVEDI: My sug
gestion is that a machinery should be 
provided in the Income-tax Act

MR. CHAIRMAN: Question here is 
that trustees can change a religious 
trust into a secular trust without in
tervention of the court. Yes, we will 
seriously consider this.

SHRI ERA SEZHIYAN: Then on
page you say, ‘ ‘So long as the trusts 
spend the entire income received by 
way of donations, they should not be 
required to disclose the sources or the 
identity of the donors etc. “Suppose 
you receive donations but at the end 
you do not spend them, then when it 
will be known that they have spent 
the entire thing? There are two 
aspects viz., who give the donations 
and then keeping records.

SHRI B. K SHROFF: In times o f 
natural calamity, flood, drought certain 
voluntary contributions come up and 
it is not possible to keep records be
cause there are collectors all over the 
country, we appoint so many people 
to collect fund who go from door to 
door, Smetimes issue receipts and 
sometimes not.

SHRI ERA SEZHIYAN: But this 
is one of the important aspects where 
we would be careful because so many
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complaints might come about the 
amount of donations received.

SHRI B. K. SHROFF: Secondly,
I tell you that anonymous donations 
come. The whole idea of the Bill is 
to unearth black-money and to spend 
it for the welfare of the society.

MR. CHAIRMAN: No, no, not at
all, we do not want to go directly to 
charities for good cause.

SHRI B. K. SHROFF: My argu
ment was that supposing a trust for 
a good cause spends money and there 
is a provision that it can spend 75 
per cent then so long it spends 75 
per cent, but is not in a position to 
furnish identification although the 
money has already been spent out of 
the fund of the trust then it will 
create another difficulty for the trust 
in the matter of paying tax.

SHRI ERA SEZHIYAN: To the 
extent you spend money you get ex
emption. This is the present position.

MR. CHAIRMAN: He is giving 
the argument for a case when you 
receive money and spend away for 
good cause but are not in a position 
to furnish the source or identity.

SHRI K. L. DHANDHANIA: My 
submission is that there are two types 
of Trusts. There is one type of Trust 
like the charity trust about which we 
are so much worried. But there are 
some Trusts which collect amounts in 
very small denominations viz. one 
rupee, two rupees etc. etc. Our sub
mission is that please do not encourage 
black-money to come into these Trusts. 
Please take into consideration the prac
tical difficulties. Take the case of St. 
John Ambulance. They often make 
street collections. They come out in the 
streets and with open arms and collect 
one rupee or two rupees from different 
persons. At least their difficulties 
should be considered. So, regarding 
anonymous donations our submission 
is that let there not be any total ban 
but let it be restrictive. You can take 
10/20 or 25 per cent of their income.

MR. CHAIRMAN: Have you any 
practical suggestion to make? You 
see we have been striving hard to find 
out some ways and means so that no 
hardship is caused to the genuine col
lector. So, we would be much obliged 
to know if you have made any study 
or research on this point.

SHRI K. L. DHANDHANIA: Num
ber one is that ceiling may be pres
cribed. If I have an income of one 
lakh rupees then 10/15 or 20 per cent 
should be taxed.

MR. CHAIRMAN: That is a very
serious drawback. If you legalise 80 
jper cent then that amount is also evad
ed

SHRI K. L. DHANDHANIA: The 
Trust can make prescribed procedure 
of collection of anonymous funds and 
that will be subject to your approval. 
There will be the discretionary powers 
of the Income Tax Authority to declare 
as to how much anonymous collection 
would deserve concession. They will 
be the best judge to decide that.

MR. CHAIRMAN: You can write in 
advance to the Income Tax Authority 
and intimate them that you are going 
to make the anonymous collection so 
that they can come and make their 
verification.

SHRI SYED AHMED AGA; There 
are some spiritual persons who donate 
large amount of money but who do not 
want their identities to be disclosed. 
Are there such persoms?

MR. CHAIRMAN: Mr. Aga’s point is 
this. Is it to the knowledge of the 
Chamber that there are pfeople even 
to-day who give large donations and 
do not want their names to be dis
closed?

SHRI G. D. SALARPURIA: In Tiru- 
pathi two lakhs of rupees were do- 
natr J by one person.

MR. CHAIRMAN: How do you know 
that it was donated by one person?

SHRI G. D. SALARPURIA: The
money was in one bundle. In Ram- 
Krishna Mission also there are people
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who donate large amount oi money 
but do not want their names to be dis
closed because there is a feeling that 
a person does not get the benefit of 
the charity if his name is disclosed.

MR CHAIRMAN: That means they 
want to get benefit in the next world? 
Are there some persons to-day who 
want to get benefit in the next world 
instead of getting benefit in this world?

SHRI G. D. SALARPURIA: There 
are some persons but they are very 
few.

MR. CHAIRMAN: So there are per
sons who donate big amounts not for 
income tax, not even for publicity and 
want to remain anonymous. My hats 
off to them.

SHRI SYED AHMED AGA: So, I 
take it that the Chamber is aware of 
the persons who donate very large 
amount of money to the Trusts but do 
not want their names to be disclosed.

SHRI G. D. SALARPURIA: There 
are such people.

SHRI B. K. SHROFF: Sir, regarding 
substantial constribution it is proposed 
that it should be Rs. 5,0001- from the 
institution of the Trust to the close of 
the accounting year. My humble sub
mission is that base year may be pres
cribed and that the amount of 
Rs. 5,000|- is very low. Secondly, in 
case of natural calamities substantial 
contribution to Prime Minister’s 
Drought Fund or the Governor’s Re
lief Fund or even to the Ram Krishna 
Mission may even run into lakhs.

MR CHAIRMAN: We will conside: 
the matter.

SHRI B. K. SHROFF: Now, coming 
to the total income of Trust and the 
taxable income of the Trust I would 
say that so far there was no definition 
of it That was prescribed in Section 
104 like commercial profit for declaring 
dividends.

MR. CHAIRMAN: Is there any
commercial profit? That was the 'judi
cial interpretation, I think.

SHRI B. K. SHROFF: Like that we 
do not know what is the total income 
of the Trust and what is the taxable 
income of the Trust. Suppose the total 
income of a Trust is Rs. 5 lakhs, Its 
management cost may be Rs. 50,0001. 
and other charities may be 4 lakhs. 
Now, whether the Trust has to pay 
tax on Rs. 5 lakhs or on 4-1/2 lakhs 
or on Rs. 50.0001-?

MR. CHAIRMAN: On Rs. 4-1/2 
lakhs.

SHRI B. K SHROFF: That definition 
is not given.

MR. CHAIRMAN: It is implicit.

It is not very clear. If the trusts 
appeal for exemption of tax then 
there is some possibility of investing 
money in any other concern. Is not it?

SHRI R. N. BANGUR: My suggestion 
is, there might be trusts of Rs. 4 or 5 
lakhs. If they spend Rs. 4 or 5 lakhs 
of rupees annually and at the same 
time you start taxing them, then their 
investment of money for their own 
purposes wil come to an end. In the 
case where the earning is Rs 5 lakhs, 
the saving does not exceed Rs. 50,000/-. 
In that event the trusts, instead of per
forming their charitable activities, will 
go on spending towards tax. I do not 
think, this is the intention of the Par
liament that the trusts would not carry 
on with their present objectives.

MR CHAIRMAN: In case if some
body makes anonymous donation then 
what happens? Supposing a provision 
of earning of about Rs. 3 lakhs is 
reduced to Rs. 2 lakhs then do you 
think that there will be no tax?

SHRI R. N. BANGUR: There might 
be many technical difficulties in the 
form of taxing various concerns. But, 
I think the existing laws of taxation 
for the trusts can serve the purpose.

Now I come to the question of expla
nation of relatives. Under the pre
sent Act, it is difficult to find out who 
are the relatives. We have to get a 
fuller list.

SHRI B K. SHROFF: Under section 
13(3), a substantial donation comes
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from somebody, and some of his re
latives may derive benefit towards 
construction of trusts* building i.e. 
‘Dharamsala’ where they may go as 
pilgrims and stay there. While the 
other pilgrims can stay there for a 
limited period* the relatives of a subs
tantial donor can stay there for a 
longer period. There are also other 
instances where the trust* have to 
spend money towards the relatives of 
their donors

MR. CHAIRMAN: Mr, Bangur,
please write to us in this regard later 
on mentioning a concrete case, when 
we will see that the proper definition 
of relatives is made and no undue 
hardships are caused on the real 
relatives of the donor.

SHRI R N. BANGUR: Sir, definition 
of relatives should be limited to the 
person, his wife and minor children.

SHRI V. B. CHATURVEDI: As re
gards the relatives I like to add some
thing. In case of anonymous dona
tions, where the donors and relatives 
are not known, they cannot enjoy the 
benefit of the trusts, which are gene
rally enjtoyed by the relatives of ge
nuine donors. Here is a case that in 
the Marwari Relief Society Hospital 
somebody has donated Rs 5000/-. He 
or his relatives can be admitted and 
given free treatment. The contribu
tors generally expect that he and his 
relatives would get more benefits than 
that of non-contributors. So, if the 
exemptions are withdrawn then the 
abnormal benefits that are given to 
them would cease, and they would get 
the same treatment like the other per
sons So, the exemptions should not be 
withdrawn.

MR. CHAIRMAN; How would the 
chamber react if a restriction is im
posed that you are not allowed to in
vest your money according to your 
own discretion?

It is not at all the intention of the
, Government, to deny the benefits to
' the genuine charities. If a restriction
l is put that you are not allowed to

make investment according to your 
discretion but to Government’s dis
cretion, i.e., the fund of the trusc

would be employed as the Govern
ment prescribe, then how does the 
chamber react?

SHRI V. B. CHATURVEDI: As in 
the Insurance Act where there is a 
guideline, the trusts also should get 
some guideline in this regard. A 
guideline should be given where the 
bulk of the money is to be invested 
in Government securities.

MR CHAIRMAN: The Government 
will prescribe the nature of investment 
and you will have to invest according 
to Government’s prescription. Will 
you accept it?

SHRI V. B. CHATURVEDI: Yes
Sir. This is a very good suggestion.

MR. CHAIRMAN: If you want to 
make donations in a few hospitals then 
you will have to write to the Income 
Tax Officer that so much money you 
want to donate to the hospital and the 
rest in the Govt, securities. In that 
even I do not think the restriction can 
substantially whittle down the activi
ties of the trust.

SHRI R. N. BANGUR: Generally 
speaking, we are in agreement with 
you. The only point is, when it was 
felt by the business men that Unit 
Trusts were to be formed throughout 
the country on a cooperative basis by 
the public, only one Unit Trust was 
formed for he whole counry. It is my 
experience hat in 1951, 1952 & 1953 the 
condition of share market was very 
bad. As there was only one unit trust 
which invested Rs. 130 crores, much 
exemptions could not be granted. Had 
there been many Unit Trusts, more 
exemptions could be granted. So, the 
guideline for investment will be so 
formulated that the flow of benefit to 
the public who are getting something 
from these Trusts, would not be dried 
up.

SHRI V B. CHATURVEDI: There 
is another point regarding anony
mous donations in the hospitals if 
they are given in the box then 65 per 
cent tax will be assessed. If the in
vestment restrictions are there and 
if these donations are subect to 65



134

per cent tax then only 35 per cent 
remains with the hospital. But under 
Section 11, the charitable institutions 
are to spend 75 per cent of its income. 
So, it will create hardships to the 
genuine institutions if they pay 65 per 
cent tax because the total burden be
comes about 140 per cent. (65 per cent 
plus 75 per cent).

SHRI R N. BANGUR: Sir, I cannot 
understand on what basis this 65 per 
cent tax is levied on the anpnytnous 
donations. Perhaps it has been made 
on the assumption that the anony
mous donations are made by the people 
whose incomes are taxable. But there 
are many people whose incomes are 
not taxable—they also donate anony
mously. So, I suggest that whatever 
you do, please make the rate lower.

SHRI B. K SHROFF: Sir, In 1961 
Act, the trusts were allowed exemp
tion. Now the present Act is going to 
give retrospective effect i.e., from the 
date of the creation of the Trusts. My 
submission is that the present Act 
should be given current effect.

SHRI V. B. CHATURVEDI: Regard
ing item No. 4 at page 13 of our memo
randum, i.e., regarding two residential 
houses my submission is, if the house 
is situated in a remote place, i.e., 
away from the city or town the per
son concerned should also enjoy the 
exemption, otherwise it will cause 
hardship to him.. So, this should not 
be taxed.

MR CHAIRMAN. Do you mean that 
if one person has two houses,—that 
is, one house in the village and one in 
the city—the village house should be 
exempt?

SHRI V. B. CHATURVEDI. Yes, Sir.

MR. CHAIRMAN. We will consider 
that. Please take the next point main
tenance of books of accounts.

SHRI R. R. BHIWANIWALLA: Sir, 
here the limit has been provided at 
Rs. 2.5 lakhs. We consider that to be 
a very low limit?

MR. CHAIRMAN: What do you sug
gest should be the limit?

SHRI R. R. BHIWANIWALLA: We 
suggest limit should be Rs. 4 lakhs.

MR. CHAIRMAN: What about the 
professionals, There is no limit for 
the professionals. Does your doctor 
give a receipt?

SHRI V. B. CHATURVEDI: Regard
ing doctors and nurses, if they are to 
maintain books and registers with en 
income of Rs. 5000, it becomes too hard 
for them.

MR. CHAIRMAN: We are not think
ing of small doctors and other pro
fessionals, i.e., the beginners in pro
fession, to be put on this liability of 
maintaining the accounts. But if some
one is earning, say, Rs. 4 or 5 hundred 
a month, he should be reasonably 
asked to write simply the names 
of the patients, the fees, the daily 
expenditure he has incurred. How
ever, what do you think should be the 
limit for the professionals?

SHRI R. R. BHIWANIWALLA: At 
present the exemption limit for all 
assessees is Rs. 5000|-. We suggest the 
exemption limit should be Rs. 7 or 
8 or 10 thousand for everyone.

MR. CHAIRMAN: We will consider 
that. Next point?

SHRI V. B. CHATURVEDI: Item 6 
at page 15 of our memorandum. This 
is about clubbing of income. Clubbing 
of income is concealed where the rela
tions are also interested in any con
cern. There is already existing law by 
which only reasonable amount of 
remuneration has to be allowed if ii 
is given to any relative. The I.T.O. 
is empowered to consider what is the 
reasonable amount of remuneration 
that is to be allowed. My suggestion 
is that the existing law should stand 
as it is.

MR. CHAIRMAN: Whom do you 
have in mind, which profession?

SHRI V. B. CHATURVEDI: Doctors, 
chartered accountants.

MR. CHAIRMAN: To cut short the 
long controversy on this matter, the t 
Committee’s thinking appears to be 
that no hardship should be caused to 
the genuine people. If you can suggest 
some ways where the genuine people
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can be saved not for diversion of pro
fit* but to minimise the tax liability 
and are purely compelled by the 
exigencies of circumstances to get 
assistance either as an economic 
necessity or as a necessity of fiscal 
assistance it will be useful. It is only 
those cases where the incomcs must 
not be clubbed. Mr. Shah has enough 
statistics to show that in many cases 
the authorities have lost cases on this 
score.

SHRI V. B. CHATURVEDI: We
have also lost so many cases. How
ever, my suggestion here is that the 
reasonability’ should be based on 
some qualifications and experience.

SHRI SYED AHMED AG A: Sir, with 
my experience I can understand wo
men joining the job market as school 
and college teachers or offlcte steno
graphers out of economic necessity 
but I cannot understand a business 
house trying to say that such and such 
is my wife who has been trying to 
decorate this or that thing.

SHRI V. B. CHATURVEDI: I wart 
to say that the existing provisions do 
not work because they are not pro
perly enforced by the authorities. If 
somebody employs his wife who has 
drawn a salary as interior decorator, 
then the I.T.O. should examine her 
and assess in that way.

MR. CHAIRMAN: But can you really 
get the evidence that the wife has 
acted as the interior decorator, You 
see, crores of rupees are lost to the 
exchequer because the law is faulty. 
If you cannot suggest Anything which 
will help us in making the law, we 
will accept the amendments r»s they 
are. I think you better suggest some
thing which will to our satisfaction 
take care of the interest of the reve
nue.

SHRI V. B. CHATURVEDI: Sir, in 
my opinion the words “qualifications 
«nd experience0 should be added— 
the reasonableness should be guided 
by qualifications or experience.

MR. CHAIRMAN: At any rate, I 
take it tl it the Chamber would agree

that this sort of clubbing is exempted 
where there is a physical or economic 
necessity—as a matter of compulsion
or assistance—and not where the ob
jectives are incidental and the main 
objective is to avoid taxes.

SHRI ERA SEZHIYAN: Mr. Chair
man, you wanted specific cases where 
exactly they were affected.

MR. CHAIRMAN; Would you be 
in a position, without divulging the 
names, to let us know where you have 
lost?

SHRI V. B. CHATURVEDI: Yes,
Sir, we will do that.

Coming to para 9, page 21, of course, 
there is the amendment which says, 
if the payment is made by hundi or 
cheque, there is no difficulty. Our 
submission is that rules may be pres
cribed for cash payment, provided 
other things are proved, on the lines 
of section 40A which stipulates pay
ment in excess of Rs. 2,500/-.

MR. CHAIRMAN: In genuine cases 
where there is hardship, where the 
cash payments were made due to exi
gency of the situation.

SHRI V. B. CHATURVEDI: Yes,
Sir.

About speculation, there are certain 
companies which are investment com
panies. They are earning, dividends. 
There may be some loss. The expres
sion ‘any part of business* would 
cause unnecessary hardship to com
panies having income from dividends 
and interest on securities. If a com
pany suffers loss on investment in the 
first year, it will be speculative loss 
and if the same company earns profit 
in the following year, it will be non- 
speculative profit. As per provision of 
the Bill the previous loss on invest
ment cannot be adjusted against the 
profit of the next year.

SHRI R. N. BANGUR: Under the 
present law there will be some di
fficulty for the manufacturing com-- 
panies.
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MB. CHAIRMAN: Because of the 
variation in the percentage of profits. 
What will be the hardship, if you 
have lost and then you are an invest
ment company?

SHRI R. N. BANGUR; We were at 
a loss.

MR. CHAIRMAN; If you are an 
investment company your profit should 
be allowed to be set off. If there is a 
loss in share selling, or manufacturing 
business, then, will you be an invest
ment company or a manufacturing 
company?

SHRI R. N. BANGUR: It will be an 
investment company.

MR. CHAIRMAN: Then your loss 
will be' aggregated and carried for
ward for separate business losses.

SHRI R. N. BANGUR; We make 
a loss at the manufacturing time.

MR. CHAIRMAN: Our reading of 
the section is that once it is an in
vestment company the distinction is 
abolished. The computation of income, 
aggregation, setting off will be gov
erned as provided under the law. 
But the moment you are out of the 
investment com pany criterion, then, 
of course, the distinction will come 
and if you make a loss it will not be 
reduced. You do not want this to 
happen.

SHRI R. N. BANGUR; No.
MR. CHAIRMAN: We want this to 

happen. We do not want share deal
ings to be an instrument for tax 
avoidance.

SHRI S. B. GOENKA: At pafte 24 
of our memorandum, item 11, we have 
suggested that due to the inflationary 
tendency and steep rise of prices 10 
percent of the total income subject 
to a maximum of Rs. 10,000 should be 
allowed deduction from the total in
come. Rs. 300 or 15 per cent is not 
sufficient. Secondly, there may be 
many members in the H.U.F. By vir
tue of being a member of H.U.F. he 
should not be deprived of the benefit. 
The word HUF should be deleted.

MR. CHAIRMAN: We will consi
der that suggestion.

SHRI B. K. SHROFF; Regarding 
item 13, p. 25, this new scction pro
poses to allow deduction in computa
tion of total income expenses incur
red by an assessee in respect of any 
proceedings before the various au
thorities subject to a ceiling of Rs. 
2000/-. Our submission is that this 
figure is too low as even a barrister 
takes Rs. 2000/- for one hearing. There 
should not be any ceiling on such ex
penses. If the expenditure is allowed 
it should be allowed for all.

Clause 26 proposes to extend appli
cation of sec. 104 to all closely held 
Indian companies including industrial 
companies and companies having capi
tal assets of Rs. 50 lakhs or more cur

rently excluded from the purview 
of sec. 104. If this is accepted it 
would most adversely affect the finan
cial conditions of such companies and 
prevent ploughing back of income 
which is essentia] under prevailing 
condition. We, therefore, suggest that 
this clause should be deleted.

Under clause 36 an Assistant Direc
tor of Inspection is vested with wide 
powers to call for and examine any 
person, compel him to produce book?? 
and documents etc. on mere suspicion 
of concealment or likely concealment 
of inome. This may cause unnecessary 
harassment. Here we have suggested 
that the word “suspect” should be 
substituted by the words “reasons to 
believe'’ .

MR. CHAIRMAN: We will consi
der it.

SHRI K. L. DHANDHANIA: As 
regards search and seizures—Clause 
36 amending section 132 of the IT. 
Act—the proposal amendment seeks 
to give wide powers down the ladder. 
Powers should, not be delegated to 
junior officers. It should be restricted 
to income-tax officer. There are many * 
difficulties about Hindu society. We 
have given here some illustrations 
(p. 27).
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MR. CHAIRMAN: Our basic consi
deration is to ensure genuine unsus
pecting assessees are not put to harass
ment and hardship. It is not a police 
State we -are living in. We want taxa
tion on mutual cooperation and under
standing. If it does not come then we 
will be forced to do this. It is the 
question of rebuttable presumption. 
As the Law of Evidence says even the 
Prima facie possession of some thing 
leads one, to a certain extent, in fav
our of ownership.
 ̂ SHRI P. G. MAVLANKAR: About 
search and seizure whether the witness 
has in his mind the possible inroads 
on individual citizen’s privacy or pri
vate liberty at the time of such search 
and seizure. If that is their appre
hension then there is a serious point 

■ involved. In the name of unearthing 
[ certain concealed things we don’t 

want our Income-tax Officers to inflict 
| harassment, physical harassment in 

terms of inroads on privacy and pri
vate liberty of citizens.

MR. CHAIRMAN; There is a pro
vision contemplated in Sec. 132 (4A),

| page 17-“Where any books of account,
: other documents, money, bullion, 

jewellery or other valuable article or 
thing are or is found in the posses
sion or control of any person in the 
course of a search, it may be presum
ed— (i) that such books of account, 
other documents, money, bullion etc., 
etc., belong or belongs to such per
sons; (ii) that the contents of such 
books of account and other docu
ments are true; and every other 
part etc. etc.” He says  that such a 
presumption would create hardship. 
What I am saying is that this is a 
special rule of evidence, a suitable 
evidence. This is not the contention 
of the witnesses that in carrying out 
search there will be harassment or 
inroads on privacy or private liberty.

SHRI R. R. BHIWANIWALLA: 
‘ Sir, regarding compulsory audit, the 
wiinimum of 5 lakhs is too low. It 
j should b* 10 lakhs.

MR. CTTAIRMAN: We will consider 
|this.

SHRI R. R. BHIWANIWALLA: 
Secondly, the question of time-limit. 
My submission is that within 90 days 
it may not be possible because audit 
has to be done.

MR. CHAIRMAN: Yes, some time 
will be allowed.

SHRI R. R. BHIWANIWALLA: 
Next point is about transition period. 
Sir, It will take 2/3 years. Therefore, 
so far as transition period is concern
ed, penalties may not be levied.

MR. CHAIRMAN: We will consi
der the suggestion.

SHRI R. R. BHIWANIWALLA: 
Then about permanent account num
bers. You have made a limit of Rs. 50 
thousand. This is with regard to clause 
40 of the Bill-a new insertion at pa£e 
29. Sir, the annual turnover of Rs. 50 
thousand has been taken. It means a 
daily turnover of about Rs. 139/- only. 
It will be too small a figure and small 
shop-keepers will be put to difficulty.

MR. CHAIRMAN: Let them take 
a scientific approach in the matter.

SHRI B. K. SHROFF: In the clause 
relating to permanent account num
ber previously it used to be written 
as V(i) but now it has been written 
as 5, then a little space and then (i). 
It is sometimes misleading.

MR. CHAIRMAN: Yes, we will keep 
it in mind.

Thank you, Mr. Chowdhary, for 
submitting an elaborate memorandum 
and we expect you will give us the 
supplementary memorandum on the 
points you promised to give us. Ours 
is a onerous and difficult task. What
ever we ask is just to educate our
selves so that we can recommend to 
Govt, for giving the country a law 
which is a rational one. We do not 
mean any offence to any one of you. 
If that has happened it is due to 
inadvertence. I hope that will not be 
taken along with you outside the hall. 
Thank you very much.

(The witnesses then withdrew.)
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II. Institute of Cost and Works Accountants of India, Calcutta.

Spokesmen:

1. Shri V. Kalyanaraman, Vice-Presidents.

2. Shri N. K. Bose,
3. Shri A. K. Biswas,

4. Shri S. N. Ghose, Secretary.

(The witnesses were called in and
they took their seats)

MR. CHAIKMAN: According to the 
convention I am to announce one of 
the directions of the Speaker of the 
Lok Sabha which will govern your 
evidence. The evidence that you give 
will be treated as public and is liable 
to be published unless you specifically 
desire that all or any part of your 
ev'dence is to be treated as confiden
tial. Even if you might desire you.' 
evirbnco to be treated as confiden
tial the :'.ime is liable to be made 
available to the Members of Parlia
ment. Now, you may proceed.

SHRI ERA SEZHIYAN: Mr. Chair
man. Sir, the distinguished witnesses 
are from the Institute of Cost and 
Works Accountants of India. We 
would like to know what are their 
qualifications and experiences and 
their preparations because we have 
heard of Chartered Accountants only.

MR. CHAIRMAN; Would you kind
ly tell us about your background and 
syllabus.

SHRI V. KALYANARAMAN: Mr. 
Chairman, Sir, before going to that 
I on behalf of my colleagues and on 
behalf of the Institute of Cost and 
Works Accountants of India thank 
you and the Members of the Select 
Committee for having given us an 
opportunity to appear before you and 
put forth our points which will be 
confined to one section of the Act 
only.

Now, as the honourable Member has 
asked me before I go into the subject 
I will briefly touch upon the syllabus, 
the competence and the quality of the

Cost Accountants more so because the 
honourable Member has said that 
he knows about the Chartered Ac
countants only. Sir, the Institute of 
Cost and Works Accountants of India 
which has been formed by an Act of 
Parliament is a regulatory body in 
the country for imparting knowledge 
in management accountancy. As the 
honourable Members might be ©ware, 
Sir, that management accountancy 
deals with the efficiency, propriety 
and avoiding wastage and control of 
costs and so these are the areas ;n 
which management accountancy is 
imparting knowledge to the Members. 
Our institute to-day has got about 
3,000 members and about 30,000 stu
dent members all over the country. 
Sir, the basic requirements to become 
a student member of the Institute is 
a pass in the First year of three years 
Degree Course of a recognised Uni
versity. Any student who has passed 
the first year of three years degree 
course of a recognised University is 
eligible to become a student member.

MR. CHAIRMAN: That is he may 
not be a degree holder.

SHRI V. KALYANARAMAN; Yes. 
Any student of any faculty with the 
above qualifications is competent ta 
appear in our examinations. We have 
an examination system by which w« 
control imparting of knowledge by 
having a training programme. We 
have a huge number of students spread 
all over the country and our Institute 
has taken up the onerous task of im^ 
parting knowledge to all the students 
by giving them training through 
postal coaching scheme. We have got 
a system of assessment and valuation
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of the candidates’ performances dur
ing the training programme because 
the candidates are to undergo a train
ing for a period of one and a half 
years before passing the intermediate 
examination. After passing the inter
mediate examination also a student is 
required to undergo a training for 
another one and a half years. After 
the student passes the final examina
tion he is not immediately enrolled 
as an associate member. This exact
ly the point where we differ from the 
Chartered Accountants. Our system of 
imparting knowledge requires mini
mum three years’ practical training 
in industry, banking and other speci
fied areas which our Institute thinks 
fit. After a candidate completes all 
these trainings and after he passes the 
final examination he then makes an 
application to the Institute to become 
a Member. The Institute now decides 
as to whether the candidate has ac
quired knowledge to be enrolled as 
an Associate Member of the Institute. 
Thus persons who pass our examina
tions also have practical experiences 
particularly in the industrial sectors 
to take up jobs that may be assigned 
to them when they become full-fledged 
members. We have got higher calibre 
or status for the Institute members. 
Persons who have put in five years 
of service as Associate members 
would be declared as Fellow Members. 
Here again, the question of applica
tion is there and the Institute examin
es the competence of the Members to 
become the Fellow Members. Sir, this 
is all regarding our background and 
regarding syllabus I may say the 
following.

Our final examination consists of 
Cost Audit and Management Aydit, 
Advanced Accountancy, one paper on 
Advanced Accountancy and one paper 
on Taxation. In Group II there are 
Methods of Business Statistics and 
Financial Management, Principle and 
Practice of Management, Costing As

sessment Methods and Control, Ap
plied Costing, quantitative Technique 

I and Data Processing.

MR. CHAIRMAN: Whether it is 
actual cost audit or any other?

SHRI V. KALYANARAMAN: It is
cost auditing Sir. This include man
agement auditing. With regard to the 
syllabus of Intermediate course, I 
would state that the subjects of the 
Intermediate examinations are, busi
ness organisation in group I, econo
mics, industrial law, mercantile law, 
company law, elementary mathematics, 
elementary statistics, book-keeping 
and accountancy, factory organisation, 
engineering cost accountancy, primary 
cost and over heads, methods etc. 
Apart from that, we have a post
graduate examination, which is known 
as management accountancy examina
tion. Persons who are qualified and 
become associate members of the ins
titute can take up this higher calibre 
post-graduate course and appear in the 
post-graduate examination, known as 
management accountancy examina
tion. Also we have got p«ychology in 
advanced accountancy, management 
accountancy, works study and indus
trial relations including personnel 
management and Development and 
Design, as well as organisational me
thods. These are the subjects covered 
by the management accountancy exa
mination.

MR. CHAIRMAN: Please tell us 
about the practical training in audit.

SHRI V. KALYANARAMAN: As
far as practical training is concerned, 
the cost auditors have now come into 
the picture and this includes audit of 
management. We take those competent 
persons who have been qualified in 
the practising field. We have recog
nised their practical experience in 
industries as equivalent to those per
sons who are engaged with the cost 
auditors for a period of five years 
and also the persons who are in the 
industries for the purpose of cost 
audit. As far as Auditing training is 
concerned we confine ourselves into 
the management audit propriety and 
financial, but we do not go into the 
voucher audit.
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SHRI ERA SEZHIYAN: For my 

general information, I want to ask 
you wliether the persons who have 
completed the first year of the degree 
examination whether they should be 
required to serve for three years in 
an industrial or business management 
or some other specified area?

SHRI V. KALYANARAMAN: As
far as our members are concerned we 
do not put restrictions on such stu
dents as you have referred just now 
to appear in our examinations. So, 
there are some students who are not 
engagjed in any industrial sector-al- 
though most of our students are en
gaged in industries-can take up this 
examination.

SHRI R. V. SWAMINATHAN: You 
have said about the system, i.e. pos
tal system by which you are imparting 
training, etc. Will you let us have 
some tdea about it?

SHUI V. KALYANARAMAN: We
have £0t two systems of training-one 
is postal system and the other is oral 
coachmg. We take the students to the 
industrial centres for the purpose of 
practical training.

SHRI R. V. SWAMINATHAN: Is
there any branch of these centres in 
Madrks?

SHKI V. KALYANARAMAN: We
have four regional councils what is 
known as nucleus centres. We have 
got iv in all the important places such 
as in Tamil Nadu,-Madurai, Coimba
tore fcnd Trivandrum-all in south 
India.

SHHI ERA SEZHIYAN-. After com
pleting the 3-years apprenticeship, 
how many applications that are sub
mitted by the candidates are being 
considered, i.e. what is the percentage 
of reduction of applications?

SHHI V. KALYANARAMAN: As
you have said, it is not merely the 
acquiring of knowledge. In fact, when 
the Persons who are connected with 
the cost or management accountancy, 
if they have completed successfully,

then they are enrolled as the Asso
ciates of our institute. If an application 
is made by a candidate who claims 
for his membership because of the 
reason that he is a post-graduate ac
countant, then he is enrolled as aa 
Associate Member of the Institute. We 
feel that he is a competent cost ac
countant because he has acquired 
knowledge in storage accounting, ma
terial accounting, budgetary control 
and standard control.

SHRI ERA SEZHIYAN: What is 
the percentage of reduction?

SHRI V. KALYANARAMAN: If you 
come to the percentage of reduction 
it iS around 10 per cent.

Sir, I would like to give one more 
point While making an application 
a candidate has to give the names of
3 referees, two of whom must neces
sarily be the Associate Members of 
the Institute so that the Associate 
Members, if they like, can see that 
the candidate has acquired knowledge. 
That is why the percentage of reduc
tion is low.

SHRI ERA SEZHIYAN: You have 
s&id that there are 3000 associate 
members enrolled in your Institute. 
Can you give us an idea of these 3006 
associate members as to how many of 
them are in their practice or how 
many of them are employed?

SHRI V. KALYANARAMAN: As 
far as practising members are con
cerned, we have ibout 300 to 350 
members who are competent to 
practise.

SHRI P. G. MAVALANKAR: I
would now ask whether the syllabus 
of the cost accountants is recognised 
by any University in India?

SHRI V. KALYANARAMAN: Sir, 
this course is a specialised one. So 
the question of university recognition 
does not come, but at the same time 
the podt-graduate persons who are 
being qualified in our final examina
tion and who are associate members 
they are considered equivalent to M.A«1 
of the affiliated university. For 
exampe, the Karnatic University.
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Benaras University and the Poona 
University have recognised our mem
bers fit enough to take up post-gra
duate doctorate.

SHRI P. G. MAVALANKAR: Are
the courses being conducted on behalf 
of your institute or by certain other 
colleges in various parts in India? If 
so,—I believe there are some of them 
—what kind of qualification do you 
prescribe for the teachers and profes
sors who give instructions in these 
courses, and secondly, for those stu
dents who have been compulsorily 
doing some apprenticeship before they 
become students of your Institute?

SHRI V. KALYANARAMAN: No
Sir. There are some colleges where the 
students, if they intend to be admitted 
in our institution ,as associate member, 
they can have training for appearing 
iD our examination. We have recog
nised some institutions and colleges 
to do this function.

MR. CHAIRMAN: The Committee
likes that more persons should come 
into the line of compulsory auditing 
because the existing chartered accoun
tants .are possibly inadequate. We 
also like to have one College of Audit
ing and at the same time it is very 
difficult to assess as to what extent 
you would be able to do that. I am 
making this enquiry because more 
auditors ,are required due to the 
amendment of the trusts laws. Under 
the trusts laws the requirement of the 
auditors will be increased because 
their task will be onerous and cumber
some. So, do you agree that restric
tions on auditors certificate should be 
m> imposed that competent persons 
would come in this line?

SHRI V. KALYANARAMAN: Yes 
Sir.

MR. CHAIRMAN: As regards the 
voucher auditing and verification of 
accounts for enabling the I.T.O. to 
asses* the total income and determin
ing the tax payable what do you sug
gest?

SHRI V. KALYANARAMAN: Here 
I will submit Sir, the amendment of 
Clause 39 stating that income tax re
turn must accompany the audit report 
in the prescribed form. As regtorda 
the assessees who are carrying on 
business*, whose total sales exceed 
Rs. 5 lakhs or whose profits before 
deducting the tax payable exceed 
Rs. 50,000|-, mere audit report is not 
sufficient for the purpose of determin
ing as to whether the net real income 
has been taken into account for the 
purpose of assessment. Here our In
stitute feels that the requirement is 
not only for voucher auditing but also 
for propriety auditing.

SHRI TRIDIB CHAUDHURI: While 
I was in the Select Committee on the 
Company’s Law Bill, the cost .accoun
tants made certain representations 
with regard to cost auditing.

MR. CHAIRMAN: What was the
contention there?

SHRI V. KALYANARAMAN: It is 
a question as to whether only the 
cost accountants should be qualified 
as cost additors.

MR. CHAIRMAN: How the char
tered accountants are taken as quali
fied cost accountants? This Committee 
does not want the compulsory audit to 
be the prerogative of anybody. Pro
vided one is properly qualified he may 
do the audit.

SHRI A. K. BISWAS: What we are 
asking for is that if this audit is done 
in a restricted sense for the purposes 
of the income tax, then we might 
approach the Government depart
ments.

MR. CHAIRMAN: No, no. You
see, we are deliberating on the provi
sions of the Bill which has a very 
limited object, namely, eradication of 
evasion of taxes, unearthing of black 
money and its growth etc. This com
mittee is not competent to say whether 
the members of a particular Institute 
are competent io carrv on audit for 
income tax or not. I suggest that you 
get proper recognition in the porpef
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forum in the Company Law and the 
Finance Ministry who only can eva
luate your competence in this regard.

SHRI A. K. BISWAS: The only
point is that we do not want to De 
financial auditors. Another point is 
that the vouchers will be there to 
prove the income but who will say 
about the cost which inflates the price 
and consequently the income.

MR. CHAIRMAN: We cannot say 
what the cost should be or whether

a cost is an ideal one or not. What 
we want to know is whether a profit 
and loss account is genuine or not on 
the basis of evidence. What I suggest 
is that you think over it, get proper 
recognistion on th© proper forum and 
thereafter we will take you straight
away. Thank you.

•SHRI V. KALYANRAMAN: Thank 
you, very much, Sir.

(The witnesses then withdrew).

ni. Federation of Associations of Small Industries of India, Calcutta
Spokesmen:

1. Shri Swaraj Basu—Vice-President.
2. Shri A. Roy Chowdhury.
3. Shri S. M. Banerjee.
4. Shri S. S. Singhania.
5. Shri L. N. Lohia.

(The witnesses were called in and they took their seats)

MR. CHAIRMAN: According to the 
convention I have to point out to you 
that the evidence that you tender is 
to be treated as public &nd is liable to 
be published unless you specifically 
desire that all or any part of your 
evidence is to be treated as confiden
tial. Even though you might desire 
the evidence given by you to be 
treated as confidential, such evidence 
is likely to be made available to the 
members of Parliament. Now, you 
may proceed.

SHRI A. ROY CHOWDHURY: 
Hon’ble Chairman and Members of the 
Select Committee, we have placed 
our memorandum on behalf of the
Federation of Small Industries in 
eastern region. I feel, Sir, that all 
the points which we have made in 
our memorandum need not be dilated 
at length before the Committee and 
to save the time of this Committee 
I shall just try to highlight some of 
the points which directly concern us. 
On the first page of our memorandum, 
we have tried to bring out the fiscal 
incentives which we, small people, 
deserve to receive in accordance with

the policy of the Government of 
India. I submit that under the provi
sions of section 80 (i) of the Income 
Tax Act the benefit is only available 
to those who have their own capital 
employed and on that 0 per cent is 
calculated and that is deducted from 
the total profits. Here our submis
sion is that small scale industrialists 
carry on their activities with the help 
of borrowed capital mainly and, in 
certain case, only. This concession is 
not available to the small scale indus
trialists in general. This concession 
is not extended to them even in case 
of revival or reconstruction. Our sub
mission is that the small scale indus
trialists in most cases start their indus
tries with old plants and machineries, 
shed *nd structures, etc., but they are 
deprived of this concession. Our 
humble submission is that this may 
be extended to the small scale indus
trialists in general. Even if it is a 
new undertaking set up with old 
plants and machineries it should get 
this benefit.

MR CHAIRMAN: Firstly, capital 
and borrowed capital and even the 
new undertakings with old plants and
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machineries should not disqualify 
(•from the benefits.

SHRI ERA SEZHIYAN: What is the 
implication?

MR. CHAIRMAN: Implication is
very simple. You get 6 per cent deduc
tion. He wants borrowed capital to 
be treated as his own qapital. It 
means double deduction. Your capital 
is your own capital plus the borrow
ings. In computation of the total in
come that should also be allowed.

SHRI A. ROY CHAUDHURY: We
w<ant this to help the small scale 
units.

MR. CHAIRMAN: What is your
conception of a small scale unit?

SHRI A. ROY CHAUDHURY: 
Rs. 7.5 lakhs, according to the present 
definition.

In this connection I would humbly 
submit that growth of capital is the 
urgent need of small scale industries. 
If that concession is extended to the 
small scale units they will be in a 
position to formulate their own capital 
and very well repay their loans which, 
in the present situation, they are not 
in a position to do. They go on 
borrowing. From the statistics it will 
appear that most of the small scale 
industries are proprietory or part
nership concerns, or small priviate 
limited companies. Therefore, they 
have no scope of getting contribution 
by public invitation. So, the question 
of their fund goes only to the extent 
the proprietor, partners or directors 
can contribute. Loan is the only 
source. The distinction that I want 
to make is that in a large scale in
dustry capital can come from outside 
public. In small scale they can invest 
a very meagre capital and beyond 
that they have to borrow. They have 
got very little to plough back in their 
own industry. As a result, my sub
mission is that in future times also 
it may not be possible for the small 
^cale units to stand on their own legs. 
In this context I also submit that the 
question of development of small scale

industries in backward areas has been 
rightly taken up at this time.

MR. CHAIRMAN: Another Bill has 
already taken care of that, as you
know, the Direct Taxes Laws (Am
endment) Bill of September, which 
has been moved in the Lok Sabha.

SHRI A. ROY CHAUDHURY: My 
next submission is that new small 
scale industries should be given tax 
holidays for the first five years, taking 
into account depreciation or develop
ment, whatever is possible. That will 
make it possible for the small scale 
units to, at least, formulate some 
capital of their own.

About depreciation, our humble sub
mission is that depreciation at the 
present rate is uniformly applicable to 
both small and large scale units. The 
objection is that in course of time 
when the machinery or the plant is 
discarded, the small scale units are 
not in a position to replace them out 
of their own funds and they cannot 
retain the business because they are 
running at a loss.

MR. CHAIRMAN: We will keep 
your suggestion in mind.

SHRI A. ROY CHAUDHURY: Re
garding compulsory maintenance of 
accounts and audit, our submission is 
that this is definitely a welcome 
measure, but so for as small scale in
dustries are concerned, particularly 
those which are situated in the back
ward areas, or where the chartered 
accountants may not be available, it 
will be a great hardship on them to 
come to the town and get the accounts 
audited. They will have to incur a 
substantial expenditure also. There 
has not been any distinction between 
a trading and a manufacturing con
cern as their profitability cannot be 
called equal. We, therefore, submit 
that the ceiling should be raised to 
Rs. 5 lakhs in case of a manufacturing 
concern and in the case of a trading 
concern it should be raised to 7.5 
lakhs. Morever in a Bill the turnover 
also includes other charges, such as,, 
excise duty, etc.
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MR. CHAIRMAN: We will go by 
sales understood as sales and turnover 
understood as turnover. We will not 
complicate the matter. In your books 
•of account if you show this separately 
then there will be no difficulty. Here 
excise duty is certainly a turnover.

SHRI A. ROY CHOUDHURY: But 
excise duties are enhanced at random.

MR. CHAIRMAN: Do you not re
cover this from the buyers?

SHRI A. ROY CHOUDHURY: Yes.

MR. CHAIRMAN: We will go by 
the turnover as used here. What about
sales-tax. Do they include excise 
duty?

SHRI A. ROY CHOUDHURY: Ex
cise duties tend to go uji by leaps and 
bounds.

MR. CHAIRMAN: Yes, you proceed.

iSHRI A. ROY CHOUDHURY: Re
garding clause 14, we have got to 
make our humble submission. Small- 
scale industries particularly are more 
or less family concerns consisting of 
husband, wife, children. Here if this 
restriction, over and above restric
tions already put, is created, this will 
cause great hardship. We submit this 
should be judged on merits. If some
body is found to be qualified whc 
can be paid some remuneration, that 
should not be taken away. This 
should be judged on individual 
merit.

MR. CHAIRMAN: We will consider 
that.

SHRI A. ROY CHOUDHURY: Now, 
as regards the small-scale industries, 
the?* is a legislation which is in the 
draft form. Here certain suggestions 
were made regarding risk capital and 
restricted partnership. Now all the 
partners are equally liable for any 
liability of the firm. Small-scale units 
in general are running short of capital 
and an incoming partner who can 
come with finance should not be treat
ed the same manner as the other 
-partners.

MR. CHAIRMAN: Is it related to
any of the sections we are amending* 
now? In our law what change do 
you want?

SHRI A. ROY CHAUDHURY: We
propose that Restricted Partnership 
Act should be introduced and there 
should be some amendment in the 
Revenue I  aw also otherwise this bene
fit cannot be extended to the part
ners. Recommendation of the Com
mittee on Small scale industries is on 
that line.

MR. CHAIRMAN: I think it i*
entirely outside the purview of the 
legislation we are considering at the 
moment.

SHRI TRIDIB CHAUDHURI: Mr.
Chairman, let them go through the 
provisions of the Bill and send a 
supplementary memorandum.

MR. CHAIRMAN: If you think
that what you suggest fall within the 
contemplation of the Bill you can 
write a supplementary ’memorandum. 
We will then consider.

SHRI A. ROY CHAUDHURY: TWien 
about unexplained expenditure which 
has been incorporated in the Bill. Our 
submission is that there should be 
reasonable ceiling. Otherwise if the 
ITO fe€ls that a particular expendi
ture according to Ihim is not explained 
then the assessee will be in difficulty. 
Discretionary power has been confer
red on the ITOs in the proposed 
amendment. Question of proving 
will He with the ITOs.

MR. CHAIRMAN: You can prove
the source.

SHRI A. ROY CHAUDHURY; If 
some expenditure is incurred which 
the ITO feels cannot be allowed then 
there will be difficulty.

MR. CHAIRMAN: That is some
thing else. Afe you referring to 
clause 15, 69C?

SHRI A. ROY CHAUDHURY: Yes, 
Sir.
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MR. CHAIRMAN: This has nothing 
to do with unexplained expenditure. 
You have incurred certain expendi
ture, personal or business, the source 
of which you are not able to prove 
then it is presumed that you have 
got it by evasion or by some other 
means which cannot be explained.

SHRI A. ROY CHAUDHURY: Our 
next submission is about clause 27. 
We feel the proposed amendment will 
adversely affect the small scale indus
try in respect of payment of dividend. 
We have already submitted that the 
question of capital growth is a great 
problem to small scale industry. If 
it is taken away by the present pro
vision then the small scale industry 
will suffer.

MR. CHAIRMAN: What percentage 
of small scale industries are in the 
corporate sector?

SHRI A. ROY CHAUDHURI: I
regret, readily I have not got the 
figure. But approximately 10 per 
cent. If they are given tipis relief 
then they can plough back their pro
fit.

MR. CHAIRMAN: We will consi
der this.

SHRI A. ROY CHAUDHURY: Next 
submission is about the tax rate on 
the corporate sector of the small scale 
industry i.e., 55 per cent. If that rate 
can be reduced then that will help 
them in ploughing back the profit in 
business. They are also equally tax- 
M like large scale industry.

oHRI S. S. SlNGHANIA: The
thing is, the small scale industry whe
ther in corporate sector or proprietor
ship cannot lhave public ‘money con
tributed to their share. That is the 
difficulty. That is why capital build
ing is a problem for us. We can, of 
course, borrow from banks but floata
tion of share capital is being denied to 
us.

SHRI R. V. SWAMINATHAN: 
Their point is that small scale indus
try does not get any benefit of bor
rowing money from Government nor 
by way of sfaare capital. But you 
get loan?

SHRI A. ROY CHAUDHURY; We 
get loan but we cannot float any 
share capital nor we get money from 
Government or from public. We have 
no capital base as such. Whatever 
we can contribute we contribute only 
on small capital.

SHRI BHAGWAT JHA AZAD: Let 
not the structure of tax burden be 
equal on small and big industries. 
How would you feel if we keep you 
where you are and increase the bur
den cm big industries?

SHRI A. ROY CHAUDHURY: The 
tax structure being very high from 
our point of view it will not help the 
small scale industires both in non
corporate and corporate sector. If 
tax relief is given the small scale 
industries will grow as a more organis
ed sector than it is at present.

SHRI A. ROY CHAUDHURY: So
far as partnership is concerned please 
refer to the report of the Wanchoo 
Committee. In the small scale sec
tors there are more partnership busi
nesses. In tlhe case of Limited Com
panies the Director gets a remunera
tion. Here also reasonable remunera
tion should also be allowed and the 
interest on the capital should not be 
taxed both in the hands of partners 
as well as in the hands of the part
nership firm.

MR. CHAIRMAN: We will consi
der the matter. Thank you very 
much.

SHRI A. ROY CHOUDHURY: We
are extremely greateful to you, Sir, 
for giving us a patient hearing.

(The Committee then adjourned.)
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W it n e sse s  E x a m in e d

I. Taxation Bar Association, Cuttack
Spokesmen:

1. Shri Satyanarayan Sahu—Secretary
2. Shri Ar'junlal Agarwal.

amendment of clause 6, sections 11 
to 13, I would state that there was 
some discrimination between the pre- 
1962 Trusts,—made for a particular 
community or a caste,—and the post- 
1962 Trusts.

MR. CHAIRMAN: Mr. Agarwal,
assuming that we know the existing 
provisions of the laws you should 
carry on with your evidence.

SHRI A. AGARWAL: Sir, by the 
restriction tihat has been made in the 
proposed amendment, the trusts which 
are rendering services, for example, 
I would cite an example of Puri where 
there are certain Dharmasals manag
ed by the trust for a particular com
munity, wil] fall into great difficul
ties.

SHRI VASANT SATHE: Mr. Chair
man, Sir, about Dharamaalas they 
have made some observations in the 
opening para of their memorandum

3. Shri Nitya Nand Mohanty
4. Shri Debendra Nath Mohanty

(The witnesses were called in and 
t/iey took their seats)

MR. CHAIRMAN: Mr. Agarwal,
before you commence your evidence 
it is the convention of the Chairman 
of the Select Committee to point out 
to the witnesses one direction which 
governs your evidence before this 
Committee. Your evidence will be 
treated as public and is liable to be 
punished unless you specifically de
sire that all or any part of tile evi
dence given by you is to be treated as 
confidential. However, if you desire 
that your evidence should be treated 
as confidential, such evidence is liable 
to be made available to the Members 
o f Parliament.

; Now you may proceed with your 
f evidence. /

SHRI A. AGARWAL: Mr. Chair
man. Sir, regarding the proposed
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They have said “there has been some 
futile exrcise in changing the desig
nations of officers which are not 
needed at all for efficient administra
tion of tax laws. The object of the 
Bill is in consonance with the dictum 
that there is no morality about a tax 
and as such it (the Bill) seeks to 
destroy the morality of the Nation/’ 
Will the witnesses kindly enlighten 
us about this aspect as to how they 
make this insinuation?

MR. CHAIRMAN: Mr. Agarwal, if 
you have got anything to say about 
this observation, you may state it 
straight. If you think that w e should 
proceed clause by clause then we 
should proceed likewise. The option 
is yours. Members are here to put 
Questions to you.

SHRI N. N. MOHANTY: Hon’ble
Chairman, Sir, while we have written 
about the observation, that has been 
quoted by an honourable member, in 
our memorandum, we wanted to sub
mit that tihe Wanchoo Committee, 
was formed to give a report on the 
direct tax laws and on the basis of it 
this Amendment Bill has come. The 
Wanchoo Committee have suggested 
that the tax rate should be reduced. 
But, with due apology I submit that 
the Bill does not contain any such 
reduction of tax rate. So, my As
sociation feels that if the tax rate is 
not reduced then there is no good in 
making so 'many amendments. Sir, 
there may be machinery, but that 
machinery cannot check the evasion by 
giving deterrent punishment or by 
penal methods. Only the fair and 
honest people can be checked by the 
existing Government machinery, but 
there are so many people in the coun
try wtio do not fear this machinery 
and they will go on dodging the taxes 
and the machinery cannot check this. 
I may respectfully submit that in our 
country the morality of most of the 
people has gone down and that is 
wtiy if the tax rate is reduced there 
will be no scope of dodgery. For this 
reason, we have incorporated in our 
memorandum an observation that this 
Bill has given nothing to prevent the

deteriorating trend of morality ai the 
people.

Sir, I also submit that the majority 
of the people in the country are il
literate. There are very few people 
who are conscious of income tax. 
These illiterate people, due to illite
racy or ignorance, do not go to the 
Chartered Accountant or to the per
sons who are conversant with the taxa
tion laws, for filing their returns, in 
due time. Sir, I know tJhat ignor
ance is not an excuse, but the fact 
remains that the people due to their 
ignorance are finally prosecuted and 
punished. So, my submission is that 
these ignorant people should be, 
first of all, educated or made tax-con
scious .

MR. CHAIRMAN; How they can 
be educated or now long should we 
wait for this?

SHRI N. N. MOHANTY: Sir, it is 
true that it will take a long time to 
make them tax conscious, i.e., I sub
mit that the provisions of deterrent 
punishment should not be there in the 
Bill.

SHRI BHAGWAT JHA AZAD: What 
is your idea about the tax structure,
i.e., rationalisation of tax structure?

SHRI N. N. MOHANTY: My sug
gestion is that the tax rate should be 
as per suggestion of the Wanchoo 
Committee—the tax rate should be 
reduced.

MR. CHAIRMAN; Mr. Mohanty, I 
would siiggest, if you cannot answer 
properly to the question of Mr. Azad 
about the limit of tax or rationalisa
tion of tax structure, better you sub
mit a supplementary memorandum in
corporating your views about the ra
tionalisation of tax structure which 
would augment the moral responsibi
lity of tihe people towards the ex
chequer and also would augment the 
revenue.

SHRI N. N. MOHANTY: Sir, due
to high price, at̂  present the limit 
should be raised to Ra. 12,500. The 
next point is, due publicity should be
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given through press and the people 
should be made income-lax conscious 
and they should be educated proper
ly.

SHRI JYOTIRJMOY BOSU: Mr.
Mohanty, will you kindly give us 
your valued comments on some points, 
published in the 'Economic and Politi
cal Weekly* which is a very important 
publication in the country. I now 
quote the point—“A Committee which 
ranked Uhe prevalence of high tax 
rate ‘as the first and foremost’ cause 
of evasion could have done better 
homework on the subject before mak
ing a definitive recommendation for 
the reduction of the present income 
tax rates applying to the higher rang
es of income. So the scheme of 
voluntary disclosures did not work at 
all.”

SHRI VASANT SATHE: Will they 
also be good enough, while submitting 
their supplementary memorandum, to 
co-relate the question of unearthing of 
black money which is now estimated 
to the tune of Rs. 10̂ 000 crores, as 
to where it is and how it can be un
earthed?

SHRI N. N. MOHANTY; I will 
submit, Sir, that this disclosure scheme 
oame once in 1964 only for certain 
months, about one year and then they 
have very recently made a voluntary 
scheme. In 1964, it was not successful 
because the small assessees could not 
ascertain the real fact due to want of 
proper publicity.

MR. CHAIRMAN: The query of the 
member, Shri Jyotirmoy Bosu, is what 
according to you will really augment 
Hie responsibility of the people with
out jeopardising revenue to the ex
chequer . In your supplementary
memorandum you will please give it 
under clause by clause. ,NoV&; Mr. 
Agarwal, you start with your clause 
by clause discussion.

t SHRI A. AGARWAL: Mr. Chair
m an, Sir, I was telling you about 
f. clause 6 whete therfc were st>me dis- 
| criminations between pre-1962 trusts 
land po«t-19e2, trusts, Le.t some, 
DharmaMas were constructed at

Puri where Hindus go there as 
pilgrims and enjoy some facilities. 
These dharmasalas should be kept 
outside the purview of this taxa
tion laws because if you curb 
the exemptions then these will 
not properly function and as a result 
they are likely to be closed down. Sir, 
these dharmasalas are started with 
the object of giving certain benefits to 
the pilgrrms of same particular com
munity or particular caste. When tine- 
Government is not in a position to 
take up the dharmasalas and side by 
side if the taxations are going to be 
imposed on them, then lakhs and 
lakhs of people will be ’"abarred from 
having the benefits which were the 
primary objects of its starting.

The other facilities are such as 
Gujarathi Vidyalayas which are run 
by so many Gujarathi Trusts and
where only Gujarathi students are
having education.

MR. CHAIRMAN: But that will
not be hit by this. Read the clause
properly. Your first point is correct.
If it is for a religious community, it 
is all right but Gujarathis have all 
the castes—Hindus, Muslims, Chris
tians and so on.

You see the existing law. The mat
ter is dealt with in section 11. Now, 
we come to section 13 w'here this 
exemption is a little diluted. So it is 
to be for either a community or a caste. 
Now what is sought to be omitted 
from the existing section 13 (b) are 
the words ‘'created or established after 
the commencement of this Act” . In 
other words, under section 13 exclusion 
will be applied outright. So any trust 
created for any particular religious 
community or caste will cease to enjoy 
the exemption. The question now is- 
whether the Gujarathi community will 
fall as a religious community or a 
caste. I think there »s no doubt in my 
mind that if you have * Gujarathi 
school run for the benefit of only those 
who speak Gujarathi, it is not hit by 
the exclusion. However, kindly make 
your submission on this point. «

SHRI S. M. BANERJEE: Chair
man, the witness mentioned about
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tin the name of trusts, crores of rupees 
is being given to various trusts. For 
instance, he must be knowing about 
Tirupathi where nearly a crore and a 
half rupees ha5 come through the 
Goenkas. What is his opinion about 
those trusts? I can understand about 
dharamsalas. After all this Govern
ment cannot possibly take over the 
dharamsalas, they can have some 
dharamsalas. But I would like to have 
his clear opinion as to what he actually 
wants, which trusls he moans.

SHRI BHAGWAT JHA AZAD; Sir, 
it is also our experience that some of 
the companies in the name of trusts 
are trying to misuse the funds by 
cross-investment of their purpose and 
all that. Is it the intention of the 
government and the Bill and we want 
also that this to be for such religious 
trusts? For instance, take the ques
tion of Tirupathi. If there is a misuse 
of money, that is another matter. But 
if it is carrying on religious purpose 
as it is prescribed in the trust, are 
we also going to catch that under the 
mischief of this Act? That should be 
explained to the witness.

MR. CHAIRMAN: I will explain so 
that Mr. Banerjee's question is under
stood in its proper perspective. It has 
two-fold angles. First is that it is all 
right what you have said about 
dharamsalas. But what Mr. Banerjee 
ic saying is that in the name of chari
ties, great havoc is being brought 
-about. Mr. Bhagwat Jha A2ad was 
saying that in the name of the Tiru
pathi temple on the one hand senti
ments are exploited and on the other 
hand huge sums of money are em
bezzled. We know it for a fact that 
some of these trusts were paid huge 
money by the public which improved 
their finances but the trustees em
bezzled the money and they are 
undergoing imprisonment for six 
years. Therefore, please tell us where 
this sort of abuse is there in the name

1 of religious trusts—we are not going 
into the economics of this question 
£or that, there is another clause. This

sort of liberalisation in the name of * 
sentiment and religion—would you 
suggest something which will ensure 
that this is not abused?

SHRI A. AGARWAL: In that case I 
think the particular trust should be 
caught hold of.

MR. CHAIRMAN: How? Since you 
are people who are experts and who 
have come from the Income Tax Bar, 
you can educate us on this point and 
give us some guidance in the mattier;- 
can you come out with some subtle 
and ingenious way how we can bring 
about some built in checks? ,

SHRi A. AGARWAL: In that case 
the Income-tax Officer, qv the higher 
authorities should be properly train
ed in checking up things, to go deep 
into the expenditure. If they find the 
funds being abused they will lose 
the exemption.

MR. CHAIRMAN: If after investiga
tion it is found that the expenditure 
is not in consonance with the object of 
trust, if there is any breach of truat, 
the exemption should be taken away. 
We would consider that.

SHRI A. AGARWAL: Regarding do
nation, suppose an anonymous donor 
does not want to disclose his name 
The amount donated will be taxed in 
the hands:, of the trust at the rate of 
65 per cent. That is a most harassing 
rate of taxation Secondly, it is .not 
possible for the trust or the institution 
to know the names. Suppose, among 
the Hindus there is a psychology of 
making a gupta dan, which they con
sider to be sacred gift. If the name is 
disclosed it will hit the conscience of 
the man. Moreover, there are boxes 
kept in certain institutions and 
temples where people come and put 
donations. It is not practically 
possible to record the names of the 
donors.

MR. CHAIRMAN: Whil« we respect 
the sentiment in the Committee we 
are sitting hard-headed and want to 
tackle the very big problem of black 
money. I really want to know from 
you whether you would think it to be 
a gupta dan—there are two kinds one
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is hard earned money. I have paid 
taxes on it and still I want to remain 
anonymous. Another is, I want to 
remain anonymous, otherwise, Mr. 
Shah and Mr. Ganesh will come and 
catch my throat. It is the other part 
to which I would refer and would like 
you to come with a concrete sugges
tion.

SHRI A. AGARWAL: There is no 
doubt that there are abuses. Suppose, 
they are doing wrong. Why should all 
be penalised?

MR. CHAIRMAN: We do not want 
to touch the genuine anonymous dona
tions but as I said, there are two types 
of donors. How do we distinguish?

SHRI A. AGARWAL: The other 
type should be heavily taxed.

MR. CHAIRMAN: That is what the 
Bill contemplates. The moment you 
have established the identity you are 
exonerated from the burden. Your 
trlust will not be taxed. The man con
cerned will be chased. It is only 
where we fail to trace the identity 
that this provision comes in.

SHRI A. AGARWAL: There should 
be some restriction.

MR. CHAIRMAN: It is for the trust 
to decide. Are you supporting that the 
anonymous donations should be abo
lished altogether?

SHRI A. AGARWAL: Yes, but it 
should not be taxed in the hands of 
the trust.

SHRI BHAGWAT JHA AZAD: In 
the form of small donations, gupta 
dam are received. Tirupathi, Puri, 
they get small donations.

SHRI JYOTIRMOY BOSU: How is 
it going to put them in difficulty? 
This money is for the welfare of the 
country which is the ultimate object 
of the trust.

MR. CHAIRMAN: How is it that this 
65 per cent which will be spent for the 
welfare of the State is going to cause 
any hardship?

SHRI A. AGARWAL: Black money 
should go to the State exchequer.

MR. CHAIRMAN: As Mr. Jyotirmoy 
Bosu pointed out, this 65 per cent will 
be spent for the welfare of the country 
and the trust will, at least, have 30 
per cent. If the donor cannot be 
found, and black money is found with 
somebody, he not merely loses the 
black money, but he will have penalty 
and jail.

SHRI A. AGARWAL: It is not pos
sible for them to identify.

SHRI JYOTIRMOY BOSU: I give 
you an example. An influential man 
started a mass media trust. He took 
out a newspaper and he was paying 
black money into the trust. He do
nated Rs 22 lakhs in this way. When 
he was asked by the Income-tax Au
thorities as to wherefrom he got the 
money he said, “these are donations 
received from a large number of peo
ple” and produced a huge li9t which 
ultimately proved to be fake. What 
would you do under the circumstances.

SHRI A. AGARWAL: In that case at 
least the black money has come into 
accounts and there should be taxation. 
There are difficulties also. I am giv
ing you an example. A person who 
has donated Rs. 10,000,00 has given his 
name and address to the trust which 
accepts the money in good faith. 
Afterwards it was found that he gave 
a false name and a false address.

MR. CHAIRMAN: That’s why we are 
saying that there is that difficulty and 
how you should overcome this. A real 
man comes and he gives a fictitious 
name and the trust accepts the money 
in good faith.

SHRI BHAGWAT JKA AZAD: Any 
such big amount wnich the trust rece
ives, it is the responsibility of the 
trust to find out before receipt of the 
money whether he is the real person.

SHRI S. N. SAHU: This Bill has
been drafted keeping in view big 
business houses in the country. Small 
trusts are serving the nation in its 
entirety. It is always viewed in terms 
of Tatas, Birlas.

Mr. CHAIRMAN: Don’t mention the 
names. It is true that big business
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louses are involves but it is also true 
hat small trusts have also to be taken 
nto consideration Now, you suggest 
low you will plug the loophole, If you 
annot suggest anything you may come
o the next point.

SHRI A. AGARWAL: I come to
:Jause regarding concession in respect 
;f house property. Here there are 
tome practical difficulties. Suppose, 
here is a big family which actually 
leeds two or threa houses. Moreover 
here Is the concept of H.U.F. in India: 
Suppose a family consists of 50 or 100 
persons. In that case they will require 
more than one house.

MR. CHAIRMAN: It 18 a family 
house or an individual house?

SHRI A. AGARWAL: Either it is a 
family houste or an individual house 
with the same kitchen. If it Is a family 
then it becomes jcint family property.

MR. CHAIRMAN: Suppose he is as
sessed as an individual. In that case 
IT . Deptt. will take thj view that ir
respective of the members of his fami
ly he will be allowed exemption only 
in respect of one house and not more 
than one house.

SHRI A. AGARWAL: Then Sir, 
family members may be 20.

MR. CHAIRMAN: How does that 
help? In one case members mayl be 
two. Do you suggest different in taxa
tion because of large family?

SHRI A. AGARWAL: That is our 
submission, Sir.

MR. CHAIRMAN: That concept is 
unknown in any taxation laws.

SHRI A. AGARWAL: Then, Sir. It 
should be left to the Income Tax offi
cers to decide how many houses are 
required for that person or whether he 
is in need of one bouse or more.

MR. CHAIRMAN: How can it left to 
the Income Tax Officers? Either you 
give us concrete suggestion or if you 
like you can send a note to us.

SHRI N. N. MOHANTY: In clause 12 
a new provision has been made for 
compulsory maintenance of books of 
accounts when the income is 25 thou
sand 0r when the turnover exceeds 
two lakhs 50 thousand, but for the pro
fessionals there is no limit. The books 
of accounts would be prescribed by the 
Central Board of Direct Taxes. I se
riously object to this clause because 
the rising of prices in this country is 
such now-a-dayg that anybody doing 
business with a turnover of 2 lakhs 50 
thousand will get a profit of about 10 
thousand. Supposing he does not know 
accounting then he will be required to 
maintain an accountant. So, I think 
the turnover as has been prescribed is 
small. I think 10 lakhs will be the 
reasonable turnover and the total in
come should be 50 thousand—20 p.c. 
profit at least.

MR. CHAIRMAN: I feel 25 thousand 
income is a reasonable income ad ac
cording to your analogy of 20 per cent
2 lakhs 50 thousand turnover will give 
you a profit of 25 thousand.

SHRI N. N. MOHANTY: Sir, let it 
be 25 p. c. profiit or turnover of 10 
lakhs.

MR CHAIRMAN: We will consider.
SHRI N. N. MOHANTY: Then, Sir, 

for professional people the provision 
which has been made is hard because 
they will have to appoint accountant.

MR. CHAIRMAN: We are consider
ing that aspect of the matter as to 
whether the Board should take upon 
itself the responsibility of statutorily 
prescribing th'e books or give guide
lines. In any case forms will be sim
plified. Now you tell us what should 
be the limit of professionals.

SHRI N. N. MOHANTY: Some as 
businessmen i.e. 25 thousand income.

MR'. CHAIRMAN: 25 thousand is a 
high limit if you want to arrest evasion 
amongst professionals. I think a per
son can maintain books of accounts if 
he earns 10 thousand and in the case 
o f  income of 25 thousand a person can 
maintain an accountant. A business
man has to maintain an establishment 
but what professionals have to do?
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SHRI N. N. MOHANTY: Sir, let it 
be made 20 thousand.

MR. CHAIRMAN: We will consider.
SHRI N. N. MOHANTY: Then clause 

14—clubbing of income of the minor 
with father or mother. Our sugges
tion is that in a country where social 
security is lacking—Government can- 
give social security to all types of peo
ple—if a businessman makes some so
cial security for his children then that 
should not be touched.

MR. CHAIRMAN: You mean smaller 
businessmen require this social secu
rity for their children.

SHRI N. N. MOHANTY: Yes, Sir.

MR. CHAIRMAN: You please send 
us a note by strengthening your ar
guments. We do not want smaller 
traders to be hit by this—traders who 
want to pay taxes honestly. It is a 
good suggestion—we appreciate. You 
send us a note on this point as to how 
we can really by this enactment im
plement the concept of social security 
being given to those who need it in a 
trade or business.

SHRI N. N. MOHANTY: Sir, our
next point i»3 about the salary and 
commission and renumeratioon paid to 
the spouse.

MR. CHAIRMAN: Where the spouse 
has substantial interest he will be 
taxed.

SHRI N. N. MOHANTY: Supposing 
a lady is working in a Government 
office and if her husband is also work
ing in the Government office then 
there is no question of their income 
being clubbed. But when a doctor 
has an establishment and he has a 
professional firm where his wife who 
is also a doctor is giving useful service 
what will be the case. Also when a 
lawyer has a professional Arm where

* his wife w also doing useful service 
j. what will be the case. According to 

our opinion these incomes should not 
be totally clubbed because their 
wives are giving useful service.

MR. CHAIRMAN: Lawyers can 
form partnerehip. Similarly a lawyer 
wife and a lawyer husband can form 
partnership.

SHRI S. N. SAHU: No, it is barred 
by the Act.

MR CHAIRMAN: Is that so in the 
case of professional firms?

SHRI BHAGWAT JHA AZAD: I
think it is not so.

SHRI S. N. SAHU: There is no 
distinction between professional firms 
and other firms.

MR. CHAIRMAN: Is it so? Please 
read Section 64 of Act, It reads, ‘In 
computing the total income of any 
individual, there shall be included all 
such income as arises directly Dr 
indirectly— (i) to the spouse of such 
individual from the membership of 
the spouse in a firm carrying on a 
business in which such individual is a 
partner. So it is clear that if you 
are carrying on profession then you 
are exempt.

SHRI N. N. MOHANTY: Supposing 
one’c wife is a stenographer and she 
is doing some other useful service i.e. 
assisting her huband then what will 
happen. Actually there are genuine 
cases where the wives are doing work 
for their husbands. So there should 
be some distinction.

MR. CHAIRMAN: What according 
to you would be the rational criteria 
for distinction?

SHRI N. N. MOHANTY: The remu
nerations paid by the professional 
peoples to their wives should come 
under exemption.

MR. CHAIRMAN: What is your view 
about a peraon carrying on a business 
viz. he has a small shop and his wife 
is writing accounts.

SHRI N. N. MOHANTY: They 
should be included.

MR. CHAIRMAN: On what criteria?
SHRI N. N. MOHANTY: Because

actually the wife is giving service.
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SHHI BHAGWAT JHA AZAD: We 
mik3t see that genuine persons are not 
put to hardship. Now, can you think 
in terms of any cash amount upto 
which there should be no tax and 
beyond that amount all such incomes 
should be clubbed?

SHRI N. N. MOHANTY: Rs. 10,000.

MR. CHAIRMAN: You must prove 
that services have been rendered. 
What should be the rational limit 
within which it should be allowed so 
that this sort of association is not 
meant purely for tax avoidance but 
for bringing about real assistance?

SHRI BHAGWAT JHA AZAD: Mr. 
Chairman, Sir, my question to them 
was whether the income of the 
husband and wife put together should 
or should not be taxed upto a certain 
limit.

MR. CHAIRMAN: That is subject to 
proving that services are being ren
dered.

SHRI BHAGWAT JHA AZAD: Of
course, Sir.

SHRI N. N. MOHANTY: The limit 
should be Rs. 25,000.

MR. CHAIRMAN: We will consider 
that.

SHRI N. N. MOHANTY: I now 
come to clause 15 regarding unex
plained cash credits. Suppose we draw 
something from the books of account 
and we cannot explained the source 
should that be added for the purpose 
of income tax?

MR. CHAIRMAN: It is hypothetical. 
When you draw something from the 
books of account the source is explain
ed.' I think nothing can be more fair 
than this provision.

SHRI A. AGRAWAL: Sir, so far as 
clause 25 is concerned the'amount is 
very negligible in cases of big business

houses. The expenses a claimed and * 
proved should be allowed irrespectivet 
of its quantum.

MR. CHAIRMAN: We will consider 
that. Please tell us about clause 39. 
Is it your view that. Orissa, being a 
backward State, should have some 
limitations in compulsory auditing?

SHRI A. AGARWAL: In Orissa,
there are practically three places 
where chartered accountants are avail
able. These places—are Cuttack, 
Berhampore and Rourkela. Except 
these, there are no chartered account
ants in the State. In the face of this 
the business people or the assessees 
generally face difficulties to come from 
muffassil areas to the towns to have 
their books of accounts audited by the 
chartered accountants. Over and 
above these, if they have to remain in 
the towns for a certain period to have 
the auditing completed, they will have 
to incur some extra expenditure which 
may be very difficult on the part of 
the small assessees to bear, and this 
will also kill their time.

MR. CHAIRMAN: We will consider
it.

SHRI A. AGARWAL: Sir, I like to 
mention one thing. If the present 
exemption limit is maintained then 
the small assessees of Orissa will be 
affected because they will have to 
incur heavy amount for auditing.

MR. CHAIRMAN: Why do you
consider that Rs. 50,000 should not 
be the limit of exemption? What sug
gestion do you like to give us about 
limitation?

SHRI A. AGARWAL: Sir, I suggest 
that the turn over should be Rs. 50 
lakhs.

MR. CHAIRMAN: You have stated 
that the Orissa people are somewhat 
backward. So, don’t you think that 
Rs. 50 lakhs is too high for the limit
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of exemption? Anyway, may I know 
r about your professional capacities?

SHRI A. AGARWAL: We are all 
advocates Sir, there is another point 
about auditing. We have already 
mentioned in our memorandum that if 
a certificate is to be obtained from the 
Chartered Accountant for auditing the 
,book>3 of accounts then it will put 
another burden on the assessees.

MR. CHAIRMAN: Mr. Agarwal.
auditing has 3 main purposes—the first 
is, the convenience and facility of 
ensuring proper accounts in appro
priate forms. If a person’s income 
exceeds Rs. 50,000, he must have his 
accounts audited; secondly—the audit
ing certificates can erasure the sharing 
of responsibility of the assesses with 
Jthe Chartered Accountants; the third 
is it would facilitate the whole system 
ôf income tax. These are the three 

masic reasons which I see the depart
ment has accepted.

SHRI P. G. MAVALANKAR: I
would like to know how they have 
arrived at Rs. 50 lakhs?

SHRl A. AGARWAL: Our Mr.
Mohanty will reply this.

SHRI N. N. MOHANTY: In reply to 
the honourable member, I would like 
to otate that in India, the number of 
chartered accountants are very few.

MR. CHAIRMAN; We are aware of 
it, but Rs. 50 lakhs is a very huge 
amount.

SHRI N. N. MOHANTY: It will be 
helpful if you consider this.

SHRI JYOTIRMOY BOSU: I have a 
simple question to ask. While you 
realise that this Bill covers the tax 
^natter, only when it is detected, do 
you have any suggestion as to how

should we tackle the ocean of black 
money, which is creating in size every 
day. This Bill is only-covering those 
persons who have submitted returns. 
But do you suggest any measure for 
the people who are not submitting 
their returns or audited accounts, etc. 
You know that in India the volume of 
black money is about 15,000 crores.

MR. CHAIRMAN: If you have got 
any suggestion as to how the large 
number of assessees who are not 
detected, can be detected, then include 
that suggestion in yor supplementary 
memorandum.

SHRI N. N. MOHANTY: As we pro
posed earlier that the tax structure as 
suggested by the Wanchoo Committee 
should have been taken into consi
deration. If tax structure is reduced, 
then the tax evasion will be lesser 
than at present. When the rate is 
high, then the tendency of suppressing 
of income is there. So j think the 
black money cannot grow up when the 
tax structure is reduced.

SHRI JYOTIRMOY BOSU: Would
you not think that in the corporate 
sector or in the sector where big 
money moves or changes hands, char
tered accountants do audit? Do you 
or do you not feel that the evasion of 
taxes in that particular sector is more 
than that of the rest?

SHRI N. N. MOHANTY: This is a 
very technical question, and we do not 
exactly know in which sector how 
much amount fc being suppressed.

MR. CHAIRMAN; Thank you.

SHRI S. N. SAHU: Mr. Chairman 
and honourable members, we are 
really grateful to the select committee 
for offering us this opportunity of 
appearing before this august commit
tee.

(The witnesses then withdrew).
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II. Bengal National Chamber of Commerce and Indtutrjr,

Spokesmen:

1. Shri G. Saha, President. -
2. Shri T. D. Chatterjee—Vice- President.
3. Shri Bilan Mukherjee.

4. Shri M. C. Podder.
5. Shri I. P. Podder.
6. Shri A. R. Dutta Gupta—Secre tary,

w - -  .k..

(The witness were called in and 
they took their-seat).

MR. CHAIRMAN: Mr. Saha, accord
ing to the convention I must point out 
to you one direction of the Speaker,
Lok Sabha which will govern your 
evidence before this Committee. In 
terms of the said direction I have to 
point out to you that our evidence 
shall be treated as public and is liable 
to be published unless you specifically 
desire that all or any part of the 
evidence given by you is to be treated 
as confidential and even if you desire 
that your evidence is to be treated as 
confidential such evidence is liable to 
be made available to the members of 
the Parliament.

Now, you can proceed with your 
evidence.

SHRI G. SAHA: Mr. Chairman and 
honourable members of Parliament,
Sir, we are very grateful to you that 
you have allowed us to appear before 
you for the purpose of this evidence.
Now. we will highlight some of the 
points of the memorandum that we 
have already submitted. Before we 
proceod, I am mentioning here that 
this Bengal National Chamber of Com
merce & Industry is one of the oldest 
Chambers in India, Late W.
C. Bonner jee., one of the 
persons, who formed the 
Indian National Congress, was the 
first President of the Bengal National 
Chamber of Commerce. So from that 
point of view when the Indian 
National Congress was formed it was 
for the political freedom of the 
country and two years after the forma
tion of India National Congress this

Chamber was formed with the consti
tution written by late W. C. Bonnerjee 
for the purpose of economic freedom 
of this country. On our part we are 
always with the Govt, and we are 
always trying to help our members 
against evasion or any other malprac
tice in the commerce and business. We 
are wholly with the Govt, in connec
tion with the unearthing of black 
money and also with prevention of 
its generation and to curb the tax 
evasion. But the poinft is whether 
the steps taken in this Amendment 
Bill will be sufficient to eradicate the 
generation of the black money and 
evasion of tax. It is doubtful in our 
minds. One of the reasons of genera
tion of black money is high marginal 
rate of tax. The maximum amount is 
97.5 per cent, but at the same time we 
also agree that simply by reducing the 
marginal rate of tax from 97.5 per 
cent to any other level, i.e. 75 per cent 
we doubt whether it will stop the 
generation of black money. We have 
to see whether it is possible, in addi
tion to reduction in the marginal rate 
of taxeo, that the excise duty and 
other indirect taxes can be imposed. 
We have to see that they are collected 
at the sources. Sir, certain recom
mendations of the Wanchoo Com
mittee which have direct relation with 
the black money have not been incor
porated in this amending Bill. For 
example, in the case of genuine busi
ness expenditure and th’e lump sum 
paid on account of technical know 
how, certain recommendations have 
been made by the Wanchoo Committee- 
but they have not been taken in this 
Bill. Now, it is also necessary that 
some of these genuine business expen
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ses like entertainment expenses and 
lump sum payment on account of 
technical know-how should be allow
ed at the time of assessment, of income 
tax and also for the purpose of stopp
ing generation of black money.

MR. CHAIRMAN: You have made 
two points: More rationalisation of 
tax structure is not enough and it 
must be followed by other proper 
measures. And your second point is. 
as recommended by the Wanchoo 
Committee, that certain genuine busi
ness expenses must be duly allowed. 
Now, on the second point I have a 
doubt in my mind. There are two 
things connected with entertainment 
expenses. You as people, who have 
such an impressive history of the 
origin of your Chamber and working 
all these years, must have seen that 
as a result of allowance of entertain
ment expenses two things have taken 
place; first, the grossest possible abuse 
Iby businessmen by way of ostenta
tious expenditure the wasteful expen
diture. and secondly, the whole lot of 
personal expenses of Directors and 
Managing Directors were taken as 
entertainment expenses. What is the 
safeguard you can suggest against 
these things?

SHRI G. SAHA: We also agree 
with you that there are some abuses 
regarding personal expenditure. The 
best safeguard is to put certain per
centage on profit. If you say that no 
Entertainment expenses will be allow
ed then businessmen who have to car
ry on their business will find out some 
ways and means by which this enter
tainment expenditure can be made. 
Now, it is a question of race between 
the tax payer and the tax collector. 
Instead of having this race, the best 
method will be to put certain per
centage on either higher turnover or 
on the net profit. But on the net pro
fit it may not be very effective because 
there may be a loss and if there is a 
loss, they will be denied of entertain
ment expenditure.

SHRI BHAGWAT JHA AZAD: In 
that case what according to you should 
fee the percentage?

SHRI G. SAHA: Prior to the aboli
tion of this, there was a maximum 
amount of Rs. 30,000 on a certain slab 
which was related to the turnover.

MR. CHAIRMAN: But is that a fool
proof method, Mr. Saha, of checking 
the malaise you have and I have in 
mind? We want genuine expenses to 
be allowed but no personal expenses 
going into it. The percentage 
is not satisfactory method—at least 
the department has not been very 
happy with this method.

SHRI G. SAHA: But persons who 
are certifying the balance sheet will be 
able to find out whether personal ex
penses-have been taken as entertain
ment expenses.

MR. CHAIRMAN: It it beyond the 
realm of audit. It is in the realm of 
investigation, and investigation is not 
easy in all cases. You go by a 
voucher. Supposing a Director takes 
entire family for a nice banquet or 
a fete and the expenses are debited 
in the books of accounts. He will 
show the expenses as entertainment 
expenses of the customers. Now, the 
hotel people are not going to write 
the names of the family members who 
eaten there. This is the practical 
angle of the matter that I want to 
bring to you because you have been 
so vague in your submissions, and I 
am putting our views to you candidly.

SHRI G. SAHA: Sir, I think before 
the abolition of this system three years 
back—I do not know the departments 
view point—it was working fairly 
satisfactorily, i,e, putting certain per
centage on the maximum limit.

SHRI VASANT SATHE: Are you 
suggesting that we should have a 
percentage cum ceiling?

SHRI G. SAHA: Percentage with a 
maximum ceiling, say 30 or 40 
thousand.

SHRI VASANT SATHE: Plus an in
built method of checking the actual 
expenditure?

SHRI G. SAHA: Yes. * . . .
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SHRI VASANT SATHE: And if 
these three points are combined, you 
think the purpose will be achieved?

SHRI G. SAHA: Apart from this
amendment Bill, unless we can im
prove our moral standard or profes
sional morality, we cannot achieve 
anything.

SHRI VASANT SATHE: In this 
very context the useful suggestion 
which has been made by the witness, 
Mr. Saha is that we should consider 
plugging the loophole at the source, 
that is, in the form as we do in ex
cise. That would be a better method 
of getting the revenue instead of 
getting it at a later stage. Now, along 
with that—it is a very good point— 
we know that the real revenue is 
from excise and sales tax, and income 
tax comes afterwards. Now, you 
suggest that we should go to the root 
itself where the money is generated. 
Can you in addition to that suggest 
some other method of getting the 
revenue at the production or distri
bution stage itself?

SHRI G. SAHA: Our suggestion is 
at the production method. Why we 
sa.y this is because in the operation 
of sales tax Act it was found that 
there was large scale evasion. Then 
the Government strated putting the 
sales tax at the first point and by that 
process the revenue income from 
sales tax came to be manifold. From 
that point of view we suggest that if 
some method like the excise duty, that 
is, taxing at the source, can be found 
out, then evasion will be much less.

SHRI VASANT SATHE: Would you 
suggest that we extend the provisions 
of excise and sales tax to many other 
professions or avocations or lines 
which are not yet so covered?

MR. CHAIRMAN: As you know, 
schemes axe basically different. To 
what extent could we bring about this 
sort of a cohesion?

SHRI BHAGWAT JHA AZAD: We 
appreciate the views of the witn'ess 
when he says, if we want less evasion, 
w t should go to the root. Therefore

it is natural that it should be at the 
source. The basic thing that I would 
like to say is that the Chamber has 
got experts. Let them give some 
thought on this matter and give sug
gestions to the Government which 
will be of great benefit.

MR. CHAIRMAN: You know, pure 
rationalisation is not enough. You 
have said, rationalisation of structure 
and all that. Please come forward 
with what is rationalisation of struc
ture, what according to you are salient 
ancillary steps which we must take to 
plug the loopholes, which would stop 
generation of black money. Please 
give us your views in your supple
mentary memorandum.

SHRi G. SAHA: All right, Sir. Nowr 
we would like to highlight some of the 
clauses in the Amendment Bill.

We take up clause 6(i)(a). This 
clause withdraws exemption for the 
benefit of any particular religious 
community or caste. When th e In
come-Tax Bill came in 1962, it stated 
that from that date onwards no 
particular community or religion
should be allowed—the old trusts 
could continue for a particular com
munity or caste. This is working for 
the last 12 years. We do not know if 
from the administrative point of view 
anything has been found which re
quires deletion of this exemption. So 
far as we know, this was working all 
right. This will create hardship to 
lots of people, specially th e  poor 
people, who are having their liveli
hood on the charity from a particular 
trust created for a particular com
munity or caste. Of course, we sub
mit, if from the administrative point 
of view anything extraordinary has 
been found which requires adoption 
of this new clause, we have no 
objection.

SHRI VASANT SATHE: This has 
also to be looked from the Consti
tutional point of view. In our secular 
approach we want to do away with 
caste distinctions. Therefore, keeping 
that in view, is this preference based 
on castes and communities a healthy 
thing?
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SHRI BHAGWAT JHA AZAD: We 
^iave found, in course of time there 
"are misuse of these trusts. Therefore, 
we want to do this.

MR. CHAIRMAN: Constitution was 
there in 1962 also. Whether after 1962 
any special situation has come about 
as a result of which Government have 
considered it necessary to introduce 
and bring about this change, we will 
consider that.

SHRI G. SAHA: If it is found, 
during the last 12 years there has been 
misuse of this thing, we are one with 
the Government in bringing about 
this change.

t MR CHAIRMAN: Yvu only want 
Uo know if any special situation has 
jcome about which compels Govern- 
jment to bring about this change. We 
fepill consider that.

SHRI JYOTIRMOY BOSU: The
honourable witness is quite within his 

tights to cover this clause, but because 
they represent a chamber of com
merce and industry, in fact, i was ex- 
jpecting to hear tilings of other 

—interest.
SHRI PODDAR: Theie is another 

[point also. The creator of the trust 
pas given some guidance for the 
pnangement and working of the trust. 
Jt is very difficult to change the terms 
[and conditions of the trust. Who will 
change them? In that case, because of 
khe change of thinking benefits are to 
Ht>e withdrawn at a later stage, I think 
is not fair in such circumstances.

SHRI VASANT SATHE: Have you 
not stated in your memorandum while 
giving your suggestion that in any 
case necessary amendment should be 
made by the Government to the 
Trust Act s0 that the trusts already 
created for the benefit of any parti
cular religious community or caste 
could extend their welfare activities 
to the public in general and thus be 
eligible for the benefit of exemption 
from income-tax? So, if Trust Act 

■^an be amended, which is the pur-

II>ose—and that is how this difficulty 
|an be got ever—then, you have no 
obiection to bring all the trus*.

SHRI G. SAHA: If in the working, 
during the last 12 years there was any 
difficulty, we are one with the Govern
ment.

New clause 6 (i) (b) regarding the 
term “any activity for profit” . Charit
able institutions sometime issue 
souvenirs, hold charity shows and in 
some cases they let out some portion 
of their own building and thus earn 
some income. There may also be a 
trust hospital which may carry on. 
business in medicines as well. If these 
words are there they will be prevent
ed from doing this. We, therefore, 
suggest that the words “anv activity 
for profit” should be substituted by 
the words “any activity for business” .

SHRI VASANT SATHE: If you 
carry on a trade in kerosene oil then 
what it has got to do with the run
ning of a hospital. The point is that 
funds should be used for the primary 
objective for which a trust was creat
ed. The whole objective is to stop 
making profit and then use it for 
some other ulterior purposes.

MR. CHAIRMAN: Assuming we
were to enact one blanket provision 
that the funds of the trust can only 
be employed in a particular manner 
into particular securities and invest
ments to be prescribed by Govern
ment and nothing else, will the 
Chamber accept the suggestion.

SHRI G. SAHA: On principle we 
agree with you that the income of a 
trust must not be invested in some 
other shares with a view to control 
those businesses or those companies. 
Our Chamber stand by that position.

MR. CHAIRMAN: We will impose 
a blanket ban that you must only do 
this or that. Suppose you want to do 
business you will have to do this with 
the permission of the income-tax offi
cer but those 'funds cannot be spent 
on speculative busineg or for buying 
some chamical industries and so on. 
Therefore be clear that this blanket 
ban is on your authority to invest.

SHRI G. SAHA: We entirely agree 
with your proposition. This Cham
ber does not want that these fundfe
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.should be utilised in concerns with a 
view to control business or ultimate 
concentration of economic power. 
Now, Sir, may I draw your attention 
to our memorandum, page 5. Ours is 
the oldest Chamber and we got a 
building. Our main object is to en
courage business and economic deve
lopment. This Chamber has got five 
floors—we are occupying 2 floors and
3 floors have been let, the income of 
which is assessed by the I.T. Deptt. 
-After meeting the income-tax we are 
running at a deficit . . .

MR. CHAIRMAN: Please speak on 
the principles.

SHRI G. SAHA: In clause 6(i) (c) 
regarding identity of donors we would 
like to point out that identity cannot 
be proved in case of street box col
lection, charity shows etc. In our view 
this clause should be deleted or in 
the alternative you can take the last 
few years’ average of such collec
tions.

SHRI BHAGAWAT JHA AZAD:
We don’t want to penalise such box 
collection or charity or smaller dona
tions. There are cases where people 
pay 5 lakhs of black-money—how to 
avoid that? Can you suggest how to 
stop that?

SHRI JYOTIRMOY BOSU: Not 
only that, they pay blackmoney of 5 
lakhs of rupees through one door and 
take advantage of the blackmoney 
through another door.

SHRI G. SAHA: Regarding the
contributions received our view is 
that whatever may be the source that 
should not be seriously challenged.
We consider what should be challeng
ed is how this money received by the 
trustees is being spent, whether for 
charitable purposes or for investment 
as suggested or according to the 
prescribed limit.

MR, CHAIRMAN: Any way, that is 
your thinking. We can go to the next
clause.

SHRI VASANT SATHE: Mr Chair
man, with regard to clause 6 (i)(c )  
they have made a suggestion at page 
8 of the memorandum. I have not 
understood how the suggestion is go
ing to help them. They say, “The 
proposed provision should be with
drawn. However, to do away with 
the practice of certain trusts to con
trol the company’s affairs through the 
founders or settlers of the trust, it 
may be provided that no investment 
on shares of a company will be made 
if the company fails to declare a 
minimum of 10 per cent of dividend 
per year.” Will they explain how 
this ifl going to help them?

MR. CHAIRMAN; I think, in view  
of the stand they have taken now 
on this point, this will not arise*

SHRI G. SAHA: We made this sug
gestion because original presumption 
was th at th e return of the amount 
invested in Govt, concern would be 
less. But now we entirely agree with 
your suggestion about prescribing 
investment of surplus fund and so 
on.

SHRI S. M. BANERJEE: You have 
stated in your memorandum at page
3, paragraph 2 that, “In the circums
tance, the Committee do not under
stand how the provisions of the Bill 
which mainly seek to make the ad
ministrative procedure and penal pro- n
visions more stringent, would be able 
to tackle the problem of black money 
and tax evasion. They, on the other '
hand, apprehend that the Bill will r
cause avoidable hardship to honest 
assessees, if enacted.”  Now, we are ,
trying to bring back and unearth the *
black-money by stringent measures 
and that is one of the reasons why 
this Bill has been brought in. I 
would like to know from you that if 
you are against the procedures adopt
ed in this Bill then what will be your 
opinion and what will be your speci
fic suggestion to unearth black- 
money. , ^

SHRI G. (SAHA: Sir, we will deal
that in our supplementary memo- S
randum.
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Now, 1 want to refer to Clause 14. 
Sir, we welcome the clause regarding 
the clubbing of income of husband 
and wife on principle. But in certain 
cases where both the husband and 
the wife who are both professionally 
qualified and get the income by their 
professional qualification will it be 
desirable that income of both should 
be clubbed?

MR. CHAIRMAN: We will see to 
it that genuine cases are not be hit 
by this provision. But how to dis
tinguish between the genuine cases 
and other cases? It is a very diffi
cult job and it has become a problem 
which has been bafiing and eluding 
any solution so far. So if you can 
give some concrete suggestion about 
this in your supplementary memo
randum we would be grateful. So 
far as we are concerned we must see 
that whether there is any tendency 
to minimize tax liability or whether 
there are genuine cases. But the 
demarcation is very difficult. Al
though there is Section 40A to deal 
with this matter but the experience 
of the Department is not very happy 
about thig section. So, please send 
any concrete suggestion if you have, 
in your supplementary memorandum.

SHRI G. SAHA: We will do that

SHRI VASANT SATHE: While
doing so would you concretise the 
thing a bid more so that the income 
of those spouse who are profesional- 
ly qualified to give assistance to their 
husbands in the profession in which 
they are involved be excluded pro
vided the remuneration commensu- 
rates. If some such concrete thing 
can be given then I think it may do 
justice to a lot of genuine cases. But 
even if the wife is professionally 
qualified and you give her a salary 
which has no co-relationship with the 
salary available in the market then 
it would be liable to question. So 
this point should be taken care of 
while submitting your supplementary 
memorandum.

SHRI BHAGWAT JHA AZAD: 
Why don't put a limit on the cash 
amount? j

MR. CHAIRMAN: They have al
ready dealt with that at page 14 of 
their memorandum. They have sug
gested Rs. 20,000 as the limit.

SHRI G. SAHA: We have proposed 
Rs. 20,000 because the husband and 
wife both may be professionaly quali
fied but in some cases the wife may 
be doing the household work and hus
band may be doing office work. So, 
the simple thing that busand and wife 
both will be professionally qualified 
will not be sufficient. Therefore, to 
avoid these complications—as you
have rightly suggested, Mr. Chairman, 
Sir, that it is very difficult to demar
cate genuine and other cases—we have 
suggested this course.

SHRI VASANT SATHE: But when 
the wife is doing household work only 
would you want the income to be 
clubbed?

SHRI G. SAHA: Where the wife is 
working and the husband is also 
working there we have suggested 
Rs. 20,000 as the limit.

SHRI VASANT SATHE: Irres
pective of whether she is working 
or not?

MR. CHAIRMAN: Make it subject 
to her working. So, on this point 
kindly reconsider your views.

SHRI G. SAHA: Sir, our next point 
relates to the proposed new Section 
69D regarding hundi loans. Here it is 
stated that both for the amount receiv
ed and amount paid account payee 
cheque will be required. The only 
distinction we want to make is that 
when the amount is paid it is dis
bursement and it does not come as 
an income. Therefore, at the time of 
payment it may be cash payment. 
Also the identity of the borrower 
should be clearly established.

MR. CHAIRMAN: That means you 
want that at the time of payment it 
must come as an account payee cheque 
and at this stage clearly identity of 
the (borrower should be established. 
But why? ........ .
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SHRI G. SAHA: If the identity of 
the borrower is established then he 
will give his income.

MR. CHAIRMAN: We will consider 
this.

SHRI G. SAHA: Sir, then I come 
to clauses 26 and 27, relating to Sec
tions 104 and 109.

MR. CHAIRMAN: Section 104 is
very important.

SHRI G. SAHA: There are lots of 
small industries on the basis of this 
present law. They plough back their 
profits because they are not distribu- 
ing money. On the basis of the law 
they borrow money from different 
financial institutions on the under
standing that they will not have to 
distribute that money as dividend. But 
if they now have to distribute 45 per 
cent compulsorily they will be put to 
hardship.

MR. CHAIRMAN: I do not think
there would be such a case. You 
should be in a position to declare 
dividend. In Gangadhar Benerjee’s 
case and a few other cases the Supre
me Court has Jiberally considered 
this section that if you are really 
handicapped then you should not 
declare the dividend.

SHRI G. SAHA: Sir, if the money 
is ploughed back then there is expan
sion of business and also there is no 
evasion of tax. But in the case of 
term loans from financial instutions 
including commercial bank you will 
not be able to make any declaration 
of dividend without the previous 
sanction of those financial institutions.
So, according to the agreement, when 
they borrow money from the said 
financial institutions or from the 
commercial banks, they are not per
mitted to declare dividend. If they 
want to declare dividend, prior sanc
tion must be obtained from the said 
financial institution. On the other 
hand, according to the income tax law, 
they have to declare compulsory 
dividend. We have seen in this p a r t|

of India that if there is any caste o f 
mismanagement or misuse of this 
concession that is being given, then 
this concession is withdrawn.

MR. CHAIRMAN: In the case of 
industrial companies, if they do not 
declare dividend they are subject to 
taxation by 55 per cent. So, misuse 
is one thing and the lesser burdern of 
taxation is another thing. However, 
we will consider it.

SHRI BASANT STATE: When the 
ploughing back of money in the same 
concern, i.e. within the same industrial 
concern where there are different 
units, are going on, would you en
courage them?

SHRI G. SAHA: There are many
points in this particular issue. Nor
mally we understand that the money 
should be ploughed back in the same 
industry. If there 13 any limit in the 
particular industry, they may diver
sify their activities undej the same 
company to other lines. In our mem
orandum we have actually preferred 
that the money should be ploughed in 
the same industry. If it is done, Sir* 
there will be more employment and 
more economic activity.

SHRI JYOTIRMOY BOSU: 
Mr. Saha, do you not agree that this 
Bill covers tax matters after these are 
detected? Do you have any sugges
tion to make as to how should we tac
kle the ocean of black money which 
is growing in size every day?

SHRI G. SAHA: This is a very
difficult question to answer. I do not 
know whether it will be any contempt 
of this committee if I reply in my 
own views as I did not have any 
opportunity of appearing before the 
Select Committee.

MR. CHAIRMAN: Yes, you are 
permitted to give your evidence 
according to your own views.

SHRI G. SAHA: Sir, this Bill it
self would not be able to tackle the 
black money in this country. The
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first reason is that until and unless 
the standard of morality of the busi
ness community, professional people 
etc. raised nobody can stop the gene
ration of black money. The second 
reasion is —I do not know whether 
my evidence in this regard would be 
accepted or not, if it is not accepted 
then it will be deleted—the contribu
tion to the political parties should also 
be stopped. Until and unless the pay
ment to the trade union leaders, pay
ment to the other executives to get 
work so quickly to obtain licenses etc. 
are stopped, the generation of black 
money cannot be stopped. It would 
not be possible simply by making 
some amendments to stop generation 
of black money.

SHHI JYOTIRMOY BOSU: 
Kindly tell us whether you are in
clined to think that if this scope of 
chartered accountants $re made more 
widespread in the matter of auditing 
ithe accounts of business men or other 
men, evasion is likely to be reduced? 
Do you or do you not think that the 
corporate sector particularly the large 
business houses are the main places of 
the evasion of taxes?

SHRI M. P. PODDER: Sir, as re
gards black money there c<r2 two as
pects—one is lie  uneart ;ag of the 
existing* black money in the country 
and the second aspect is to stop the 
generation of black money that is be
ing generated ^very day and every 
year. I think if we go through this 
Amendment Bill, it will be seen that 
this is not helping in any way to tou
ch the fringe of this problem. If 
sovnething can be done in the cases 
of industries which are engaged in 
production with proper distribution 
of material management then mis
use of these materials and other 
things will be taken into book.

SHRI BHAGWAT JHA AZAD: 
I would ask for a clarification from 
Mr. Saha as he has rightly quoted 
from the Wanchoo Committee recom
mendations about demonitisation and 
about 125 chartered accountants firms 
in this country who have monopolised

the 75 per cent auditing thus leaving 
the rest 25 per cent to others.

SHRI G. SAHA: Regarding demo
nitisation we welcome any measures 
to stop the black money. We have 
doubt whether demonitisation will 
serve the purpose because the business 
community instead of keeping their 
money in open investment they put 
it in the stock exchange. So, whatever, 
steps you adopt for demonitisation this 
will not perhaps solve the problem of 
generation of black money. In 1940,
i.e., after the second world war there 
was a demonitisation, but no fruitful 
result came out of it.

SHRI JYOTIRMOY BOSU: 
Can you tell us about the bulk eva
sion, which I feel takes places through 
two operations—first is inflated cost 
of production and the other is 
deflated sales revenue—how do you 
think, you can put an end to that?

SHRI G. SAHA: We do not agree 
with this proposition.

SHRI JYOTIRMOY BOSU: 
Have you, by any chance got an in
formation about the volume of pro
duction which is in excess of licensed 
registered installed capacity as high
lighted in the Industrial Licensing 
Enquiry Committee report (Dutta 
Committee). That report contains an 
information that the percentage of 
production in excess of the licensed 
installed capacity was 9G5 per cent.

SHRI G. SAHA: Sir, I have never 
come across with any such figures al
though I have heard about this fact 
as you have stated.

SHRI JYOTIRMOY BOSU: You
can have it from your research analy
sis.

SHRI G. SAHA: I can collect the 
statistics from my Chamber.

SHRI JYOTIRMOY BOSU: 
What is your idea about cost audit 
account? Government makes it com
pulsory and mandatory to have cost 
audit account for every item of pro
duction as to how much cost it incurs.
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SHHI G. SAHA: We agree that in 
the organised sector cost auditing sho
uld be introduced.

&HB1 JYOTIRMOY BOSU: 
Although we have in our country 
the rate of taxation as high as 97.75 
per cent, would you agree that the 
effective rate of taxation is not more 
than 45 per cent?

SHRI G. SAHA: Sir, it may be true 
but I cannot say the effective rate is 
45 per cent. I have already told you 
that the marginal rate from 97.75 
per cent to any other percentage will 
not solve this problem.

SHRI P. G. MAVALANKAR: I
like to ask one simple question. You 
have said the standard of morality of 
the business men is very low. May I 
know particularly from your Chamber 
as to what concrete steps you are tak
ing, both collectively or individually, 
to see that morality is not lowered 
down in the cases of the business com
munity who are members of the 
Bengal National Chambers of Com
merce?

SHRI G. SAHA: No Sir. From 
time to time we held meetings. We

hjave 300 members, most of whom are 
small scale and medium scale indus
trialists. We urtfe upon them that 
they should not adopt any unfair 
means either in the form of evasion 
of taxes or in the form of black 
marketing of their goods. We 
advise them even if you incur loss in 
your business yet you must not in
crease your prices.

SHRI P. G. MAVALANKAR: If
they do not do that, what steps you 
take against them?

SHRI G. SAHA: Though we have
in our constitution to disqualify them 
in such cases, but we are happy that 
no such circumstances were created 
up till now.

MR. CHAIRMAN: Mr. Saha, I must 
thank you very much. Your evidence 
has been extremely satisfactory, and 
I and the Committee members are 
very thankful to you for putting forth 
very interesting and concrete sugges
tions. We immensely appreciate your 
objective evaluation of the entire pro
visions of the Bill and we do look 
forward to your sustained cooperation 
in the matter. Thank you very much.

(The Committee then adjourned)
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(The witnesses were called in 
and they took their seats)

MR. CHAIRMAN: Mr. Jalan, before 
you proceed, according to the conven
tion, I must point out to you one of the 
-directions of the Speaker of the Lok 
Sabha which will govern your evi
dence. Your evidence shall be treated 
as public* and is liable to be published, 

^unless you specifically desire that all 
or any part of your evidence is to be 
treated as confidential. Even though 
you might desire your evidence to be 
treated as confidential, such evidence 
is liable to be made available to the 
Members of Parliament. You may 
proceed.

SHRI N. K. JALAN: Thank you, Mr. 
Chairman. On behalf of the Calcutta 
Trades Association I express my 
gratefulness to yoru and to the Parlia
mentary Committee for giving us this 
-opportunity to place our views on one 
of the most important aspects of social 
life of the country, that is, the black 
money. Government’s intention is 
very laudable and we are with the 
Government wholeheartedly that this 

^ailment of the society should be check

ed to the last extent possible. At the 
same time, Mr. Chairman, I beg to 
submit that while this Bill is a wel
come Bill, it has got many features 
which will not help either the econo
mic growth of the country, or it may 
retard the social and economic bene
fits at large. There are certain 
provisions, no doubt, which will help 
mitigate the ailment, but the main pur
pose of the Bill is to do good to the 
large possible people and, at the same 
time, the question of there being n o ' 
retardation of the economic or indus
trial growth of the country is also to 
be kept in view. On that particular 
point, we, on behalf of the Association, 
have submitted this memorandum. 
We would like to stress on some points 
which we feel, need amendment, in 
our view.

That is all. Thank you, Mr. Chair
man.

MR. CHAIRMAN: Would you now 
like to make your submissions clause 
by clause?

SHRI N. K. JALAN: I would request 
my colleague, Mr. Sancheti, to speak 
on the clauses.



SHRI I. C. SANCHETI: Sir, in the 
memorandum that we have submitted, 
we have taken the charitahle trusts 
first. According to clause 6—amend
ment of Section 13—exemption to 
charitable trusts has been withdrawn— 
the religious trusts which were created 
before 1.4.62. By withdrawal of these 
exemptions there may be some of the 
oldest trusts which will suffer heavily. 
It may be stressed that some of the re
ligious trusts, by nature, are doing the 
work of a particular religion or com
munity, but some of their activities 
also relate to public utility purposes. I 
know some of the trusts personally 
which are religious in nature, but they 
are maintaining schools, dharamsalas. 
hospitals at several places in India. So, 
if the old trusts are taxed, they will be 
hard hit because their income is some
what regulated by hte expenditure.

MR. CHAIRMAN: I do not get your 
point. How is their income regulated 
by expenditure?

SHRI I. C. SANCHETI: The income 
of most of the old trusts is either from 
their properties Or old tenants, or 
from investment in shares. There is 
no scope of any increment in their 
income. They have also expenditure 
proportionate to their income. So, if 
this income is taxed, funds for running 
public institutions will not be available 
to the trusts. Suppose, a trust has 
been created 30 or 40 years ago. Its 
setlter has died. His family members 
are not in a position to give any dona
tion and the primary ob'ject of the 
settler will not be carried out. At the 
same time, the institutions which are 
rendering service to the public with
out any caste, creed or religion, will be 
closed.

MR. CHAIRMAN: Is it your point 
that the institutions which are render
ing any service to the public in general 
without any discrimination regarding 
caste, creed religion, will be closed?

SHRI I. C. SANCHETI: Sir, there 
are two elements. One is purely 
religious and the other is semi-religious 
and public utility service. For exam
ple, they are running schools or hos
pitals. There is no distinction of caste, 
creed or religion. Every citizen is

entitled to enter.
SHRI VASANT SATHE: Do we 

understand that your difficulty appears 
to be—in practice a trust is serving 
secular needs, an old settler made a 
restriction—eo, if the Trust Act is 
amended to allow a particular trust to 
come in line with secular working as 
it is, then, you have no objection to 
the amendment that we propose? Will 
that solve your problem?

SHRI I. C. SANCHETI: Yes.
MR. CHAIRMAN: I do not think 

that the existing law has been created 
to serve the purpose of any particular 
religious community and at the same 
time cater to the needs of charitable 
purposes irrespective of distinction. 
Sec. 13 contemplates an exception of 
sec. 11. Sec. 11 says about the creation 
of a trust or an institution “for the 
benefit of any particular community 
which is proposed to be taken away 
by Sec. 13 saying that the exemption 
so far available to charitable trusts or 
institution created or established after 
the commencement of the Act” will not 
now be available. Will you accept 
this recognition of what was de jure 
as de facto position?

SHRI I. C. SANCHETI: These trusts 
created 30/40 years ago served a parti
cular community as it was needed 
then. But they have established 
schools, hospitals where they maintain 
perfect communal character. So, ex
penditures of religious trust which are 
incurred for the public utility purposes 
should not come under the purview of 
taxation. These trusts should be 
allowed to amend the objectives to 
come under the purview.

MR. CHAIRMAN: I cannot find any 
rationale behind this contradictory 
statement. You cannot have two 
standards. If law is made to amend 
the objectives of these trusts it would 
apply to all. Do you suggest that 
there should be provision for the 
amendment of trust deeds?

SHRI I. C. SANCHETI: Yes, ‘Pri
mary object* is not clearly defined. An 
institution is running a hospital and a 
school. In some year there is a sur
plus in the hospital and a deficit in the



school earning. In another year it is 
vice-versa. Income from one is utilis
ed to meet the deficit in another. So, 
there is one activity for earning and 
another activity for spending. For * 
instance, the Marwari Belief (Society 
have got different types of activities, 
they are running one shop providing 
people with food; they have got one 
Ayurvedic hospital and out of the in
come the money is utilised for running 
a regular hospital, providing relief to 
the drought or flood striken people, 
providing relief t0 the refugees, etc. 
As the ‘primary object’ of the Society 
is to run a hospital, the interpretation 
might be made here that as they are 
doing different activities the earning 
from those activities should be taxed.

SHRI BHAGWAT JHA AZAD: Do
you know that sometimes trust money 
is not utilised for the “primary object” 
for which it was established but for 
meeting other dubious purposes?

SHRI I. C. SANCHETI: No.
SHRI BHAGWAT JHA AZAD: In

that case the Law has not intention 
to go over to you.

MR. CHAIRMAN: It happens that 
sometimes a particular activity may 
not constitute what we call ‘primary 
object’ but the money is utilised in 
other concerns i.e. in investments, in 
buying shares. I am not casting any 
aspersion but that happens. We have 
come to this conclusion as a result of 
investigation carried out by us. What 
would you suggest to put an effective 
check on this sort of misuse of funds?

SHRI I. C. SANCHETI: We do not 
support the trust fund being utilised 
for objects other than the primary 
objects of public welfare. There are 
two distinctions. One is, there are 
institutions who are spending their 
income for primary objects and are 
not creating reserve and the second 
is, there are trusts who are creating 
reserve and diverting the same with 
some motive, as the honourable 
Member has said. In our view, the 
first one should be exempted and the 
Becond one may be taxed.

MR. CHAIRMAN: Are you sug
gesting that 100 per cent income should 
be spent away? What do you under* 
stand when you say that some institu
tions spend their income for primary 
objects?

SHRI I. C. SANCHETI: Say 90 per 
cent or 75 per cent.

MR. CHAIRMAN; What happens 
to the rest 25 per cent?

SHRI I. C. SANCHETI: That will 
be kept reserved for emergencies^ 
say, floods, droughts or famines.

SHRI VASANT SATHE: I would
like to know what do you think is the 
magnitude of the fund of such a bona
fide and genuine trust which you have 
in mind? Secondly, do we understand 
that if such a bonafide trust spends 
the entire earning from activities other 
than the primary activities i.e. wel
fare of people, charity and so on, then 
would you suggest that only such trusts 
with a certain limitation on the ceil
ing of their fund say, having a corpus 
of about 1 or 2 lakhs, will get exemp
tion? Because, according to our ex
perience, real mischief takes place in. 
trusts which have huge fund at their 
disposal, even crores of rupees  ̂ and 
utilising the fund for their company 
or for their business. It is this 
mischief which we want to prevent. 
Would you like to make a distinction 
and give us an idea as to what ceiling 
there should be?

SHRI I. C. SANCHETI: About the
magnitude of the trusts I am not in a 
position to tell you. But my point is, 
excepting the trusts created in big 
cities like Bombay or Calcutta by the 
industrialists with tlhe primary motive 
of creating fund, there are so many 
trusts all over India who are spending 
their income really for public utility 
purposes. Although we cannot make 
any distinction but this fact should 
also be kept in mind. How much 
limitation of ceiling there Should be, 
there are differences of opinion. Those 
who are creating charitable empire 
and earning lakhs of rupees—limita
tion may be made in those cases. But 
supposing a youngman wants to devote
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pome of his time for charitable works 
jind makes «  humble beginning with 
90 thousand rupees fetching an income 
of say only 5 thousand and he wants 
to start a hospital then in such cases 
my submission is there should not be 
any tax. A distinction should be made 
between the real charitable institu
tions and the dubious institutions.

, SHRI VIRENDRA AGARWALA: 
|How would you make a distinction 
petween the small and big? Would 
jyou like to have some figures laid 
down to make a distinction between 
b̂ig and small.

. ♦ 
SHRI I. C. SANCHETI: We cannot

ffmake a distinction in this way. But 
while you make distinction in that 
Sway you please keep in mind cases, 
for example, in Calcutta there are 
Itemakrishna Mission or Marwari Re
lief Society who are spending their 
ncome for certain charitable purposes, 
’here may be some dubious trusts also, 
nd you can take action against them, 

teut there is a way. We want to catch 
Ihe criminals but at the same time 
rwe should not penalise the honest.

SHRI VIRENDRA AGARWALA: 
But what is that way you are speak
ing?

SHRI TRIDIB CHAUDHURI: Please 
give us some criteria to make the 
[distinction.

MR. CHAIRMAN: I understand that 
you want a distinction based on quali
ties of trusts i.e., honest trusts and 
dishonest trusts. The committee ap
pears to be one with you on the Point 
!**bout genuine trusts who are really 
jdoing charitable work. Therefore, you 
can give Ug a supplementary memo
randum on the basis of which We can 
make a distinction by inserting a 
suitable clause, a suitable amendment,
*n the law. I tlhink it will be more 
objective.

SHRI I. C. SANCHETI: We will
give a supplementary memorandum. 
,SHRI JYOTIRMOY BOSU: You

[have said two things in course of your 
peliberation. Firstly, you have said 
Jhat old trusts will suffer heavily. 
Would you explain that a little more?

SHRI I. C. SANCHETI: That means 
the trusts created 30/40 years ago. 
Most of their investment is either in 
immovable property or in shares or 
property let out to old tenants 
fetching a low income. Question is, 
the income as well as source of 
income are limited.

SHRI JYOTIRMOY BOSU: In tfie
olden days viz. 40 years ago the in
tention of those who created the Trusts 
were little different ccrmpared to that 
wtrich is prevalent to-day.

SHRI I. C. SANCHETI: Yes, Sir. 
But there were no problems as we are 
facing to-day.

SHRI JYOTIRMOY BOSU: Would
you kindly explain it a little more. 
As you have said that the Trusts 
which were created 40 years ago in
vested and put their assets in immov
able properties mainly and then in 
shares and something like that. But 
to-day, I maintain that most of the 
trusts are making liquid cash or should 
I say very readily negotiable asset!
Is that correct?

MR. CHAIRMAN: That means they 
are investing* the money in liquid 
assets.

SHRI I. C. SANCHETI: So far as
the industrial emperors and other 
big industrialists are concerned there 
may be liquid assets

SHRI JYOTIRMOY BOSU: 95 per
cent has remained in liquid assets.

SHRI I. C. SANCHETI: There are
certain Trusts. . .

MR. CHAIRMAN: Mr. Sancheti, the 
question put by Shri Bosu is very 
specific. It is whetiher some of the 
Trusts find it more convenient to kpep 
their assets in liquid form?

SHRI I. C. SANCHETI: There are
Trusts who are maintaining liquid 
assets and at the same time there are 
Trusts who may not be maintaining 
liquid assets.

SHRI JYOTIRMOY BOSU: Please
do not complicate the thing. My 
question is very specific. Please say 
yes or no.



SHRI I. C. SANCHETI: It is a fact 
that there are liquid cash of the trusts. 
But there are other Trusts who do not 
do this.

SHRI JYOTIRMOY BOSU: Most of 
them are keeping ’5 per cent on im
movable properties and 95 per cent on 
more negotiable liquid assets. You 
have said so.

SHRI I. C. SANCHETI; We have 
heard that big trusts may be keeping 
b per cent for immovable properties 
and the rest of more negotiable liquid 
assets.

SHRI VIRENDRA AGARWALA: 
Hearing will not do. How do you 
know it?

SHRI JYOTIRMOY BOSU: There
is nothing wrong because you acquire 
knowledge through hearing.

MR. CHAIRMAN: Mr. Sancheti,
hearing will not do. If it is to your 
knowledge that there are some Trusts 
who are engaged in keeping majority 
of the income as liquid assets then 
please say.

SHRI I. C. SANCHETI: Yes, Sir,
there are such Trusts.

SHRI JYOTIRMOY BOSU: Very
good.

SHRI CHHATRAPATI AMBESH: If 
you know that there are such Trusts 
then please give us the names.

MR. CHAIRMAN: No, not at all.
SHRI JYOTIRMOY BOSU: You

have also said another thing that trus
tees will be hard hit.

SHRI I. C. SANCHETI: No, I have 
said trusts will be hard hit.

SHRI JYOTIRMOY BOSU: In an
implied way you said that trustees 
will be hit hard.

SHRI VIRENDRA AGARWALA: 
Did you say that?

SHRI I. C. SANCHETI: No.
SHRI JYOTIRMOY BOSU: Now,

so far as the welfare of the country 
is concerned there is no difference of

opinion between yom and me. Please 
tell us very frankly and in a forth
right manner your views about the 
fact that in India most of the Trusts 
are created to avoid payment of taxes.
I want a frank answer from you as 
you are giving very good replies. 
While answering pleage forget that you 
are representating a Trade Associa
tion.

SHRI I. C SANCHETI: I have al
ready told you that in big cities like 
Calcutta and Bombay the industria
lists and big magnates have created 
Trusts for that purposes but so far as 
India as a whole is concerned that is 
not the case

SHRI TRIDIB CHAUDHURI; What 
is the use of cross-examining him. He 
has said that he is not holding brief 
for the bad Trusts.

Mr  CHAIRMAN: The question put 
by Shri Jyotirmoy Bosu is very im
portant and relevant for our purpose. 
So it should be answered by them.

SHRI JYOTIRMOY BOSU: Mr.
Saticheti, there are Trusts in volume 
of money, in magnitude, in size and in 
number who indulge in tax avoidance.
I know of a Trust in Gurusaday 
Road—I can even giye the name of the 
Trust.

MR. CHAIRMAN: Kindly co-operate 
with me. Please do not mention any 
name.

SHRI JYOTIRMOY BOSU: All
right, Sir, I will not name it. This 
Trust may have worth of 20 crores of 
rupees. In Rajasthan there may be
10 fickle Trusts having :& lakh of 
rupees each. We are not interested 
in it. I am only asking that whether 
majority of these trusts are created 
to avoid payment of tax—I am not 
using the word evade.

MR. CHAIRMAN: There are 20
thousand trusts and these have a 
corpus of Rs. 2 crores. It is quantita
tively 20,000 Trusts and in terms of 
money 20 crores of rupees. Now the 
larger portion of the money of the 
majority of these Trusts represent a
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pattern for tax evasion. What have 
you got to say?

SHRI I. C. SANCHETI; There may 
be few persons or few capitalists.

SHRI JYOTIRMOY BOSU: Suppose 
there are sonie trusts in Bombay 
which may be equivalent to 200 trusts 
in Bihar, then what would you say?

MR. CHAIRMAN; Tihat if  to say, 
you are to state moneywise and quan- 
titywise.

SHRI I. C. SANCHETI: As quan- 
titywise there may not be any trusts  ̂
but as moneywise there may be scrme 
trusts.

SHRI JYOTIRMOY BOSU; Mr. 
Sancheti, you are representing the 
Calcutta Trades Association. So, why 
instead of making your statement on 
the business profit and losses, you have 
chosen to represent the affairs of the 
trusts vigorously?

MR. CHAIRMAN: Hhis question
should not have come like this because 
they are at liberty to represent any 
particular clause which is in the 
Amendment Bill.

SHRI ERA SEZHIYAN: You have
said about the exemption on the in
come of tlhe charitable trusts. There 
are businesses done by the private 
companies and there are also businesses 
done by the charitable trusts. So, why 
you are pleading for exemption for 
the charitable trusts?

SHRI I. C. SANCHETI: The private 
companies are dealing and managing 
the affairs in their business for tiheir 
own or for the directors benefit. But 
the trusts are dealing a matter which 
is of immense public importance just 
like the Government’s aim of social 
welfare.

MR. CHAIRMAN: In your supple
mentary memorandum you will please 

I put your suggestion about the blanket
4  4 ban. If Government prescribes the 
I  mode of investment of the trusts’
I money instead of investing it according 
J  to the trusts own choice what will be

your reaction?
SHRI VASANT SATHE: Another 

thing which you have to put in your 
supplementary memorandum is about 
the purpose of the trusts in Calcutta, 
where one income is utilised for 
genuine purpose and where the liquid 
capital or asset is in the hands of a 
few persons. Please give us some 
figures also in your supplementary 
memorandum.

SHRI I. C. SANCHETI; We will 
try for that. There are certain trusts 
who are utilising ttieir liquid money 
for some vested interests. We are to 
unearth them and control them. In 
reply to Mr. Chairman’s question, I 
would submit that the people has 
little confidence over the Government 
managed concerns. So, if the trusts 
money is utilised according to ;tie 
Government’s direction then the inte
rests of the trusts and trustees can 
be aggravated. At the same time 
there are problems of utilising trusts 
money for vesrted interests. So, my 
submission is? if Government make 
a panel of people from Professors, 
Engineers, Scientists, Doctors, Lawyers 
and also from the business men 
and from other social workers, 
then this will be a prefect body to 
formulate the mode of working of the 
trusts to the best interest of the 
country. Like the Chartered Accoun
tants’ Institute as existing in our 
country, this panel of distinguished 
people will form an institute for 
imparting training on groups young 
and devoted workers who will take 
part in the trusts affairs.

MR. CHAIRMAN: TViis is a very
important suggestion. Mr. Sancheti, 
if you really want exemption as you 
have already stated, please incorpo
rate your idea about the panel of 
eminent persons for imparting train
ing etc. for the young men, in the 
supplementary memorandum. Now 
you proceed with the clauses.

SHRI I. C. SANCHETI: Regarding 
clause 6 (i)(b )f I would submit that 
there are some problems about ana*
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jiymous donations. It seems that the 
intention of the legislators is that the 
black money come in the guise of an- 
nonymous donations and you want to 
check this type of black money. In 
-some places some schools and 
hospitals are run by donation boxes. 
But the collection through donation 
boxes varies from place to pface. At 
some places it may be Rs. 10,000 and 
at some places it may be Rs. 1 lakh. 
So, our point is that whether the box 
collection of nearly Rs. 10,000 or 
something like that should be taxed.

MR. CHAIRMAN; In this connec
tion I may say that Dhe Indian Red 
Cross Society generally gets collection 
through donation boxes and some 
times from street boxes nearly Rs.
20,000 or 30,000. In these case8 please 
state your criteria with qualitative 
distinction in your memorandum.

SHRI VASANT SATHE: Please add 
one thing more in your supplementary 
memorandum. This is about the quan
tification of box donations because the 
box donations are generally made in 
coins, but there are some cases wtiere 
big amounts are given in the boxes 
in notes and sometimes gold orna
ments.

SHRI I. C. SANCHETI: I do not 
have any clear idea about this.

MR. CHAIRMAN: Do you think
that the small people of the small 
trusts give small money and the big 
people give big money as donations?

SHRI I. C. SANCHETI: This is
not only the case that the small peo
ple give small donations or big peo
ple always give big amounts to the 
trusts. My point is that whether 
there is any intention to check the 
black money by imposing this limit 
of exemption.

My next point is about the identity 
of the persons to the satisfaction of 
the I.T.O. The word ‘satisfaction 
of the I.T.O/ is a vague one Here 
I point out that there is a chance 
that this section may be misused by

the department and others. Suppose 
a man gives Rs. 5,000 in the name of 
a trust and he reports the matter to 
the I.T.O. by giving his name and 
address, but the I.T .O . may not be 
satisfied with that. So, there ^iould 
be some clear elucidation about the 
words ‘satisfaction of the I.T.O/

MR. CHAIRMAN: No, it is not
the exact point. In that case where 
the I.T.O. exercises his discretion 
arbitarily then the courts are there.

SHRI I . C .  SANCHETI: sir, as re
gards the investment of money in the 
Government controlled companies^ if 
a trust invests the whole amount in 
such concern, then their income will 
be very low and the present activities 
of the trusts, which they are carrying 
on will be dwindled. If the trusts 
invest in a big concern like public 
limited companies, then the trusts will 
get a larger amount instead of 5 per 
cent as in the Government securities.

MR. CHAIRMAN: We have under
stood your basic point that returns 
in government companies are not ade
quate and the trusts, specially small 
trusts, may not find it viable for their 
reason. ! ;

SHRI I. C. SANCHETI: It is our
knowledge that some of the trusts 
who have invested in government or 
semi-government comapines are not 
getting interest even on preference 
shares. The Oriental Gas Company 
is owned by the Government but they. 
are not paying any interest on pre
ference shares for years. J

SHRI ERA SEZHIYAN: What cri-/
ter ion is there in the mind of the 
witness* for distinction between a 
small trust and a big one?

MR. CHAIRMAN: The honourable 
member wants to know whether you 
have anything to put by way of cri
terion of what, according to you, is a 
small trust and a big trust.

SHRI I. C. SANCHETI: Up to 5 r
lakhs.

SHRI ERA SEZHIYAN; What ^  up S 
to 5 lakhs?
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SHRI I. C. SANCHETI: Corpus.

SHRI ERA SEZHIYAN: In many
cases the corpus may be 1,000 but the 
income may be 5 lakhs. There are 
many trusts owned by a single family. 
There may be 30 trusts each having 
a corpus of 1,000 rupees.

SHRI I. C. SANCHETI: We can
put a ceiling both on the income 
and corpus.

SHRI ERA SEZHIYAN: What
should be the ceiling?

SHRI I. C. SANCHETI: The cor
pus should be 5 lakhs and the income 
•may be 25 or 30 or 40 thousand.

MR. CHAIRMAN: According to
him a trust having a corpus of 5 lakhs 
and an income including contribution 
not exceeding Rs. 40 thousand would 
be a small trust. Proceed to the 
next point please.

SHRI I . C .  SANCHETI: As regards 
substantial contribution, it has been 
mentioned rupees 5 thousand for rele
vant years. This is too low a limit. 
According to us, it should be 25 
thousand.

SHRI N. K. JALAN: On the next
clause . Maskara will say some
thing.

SHRI S. K. MASKARA: Regard
ing clause 12, new section 44B, it is 
proposed that persons carrying on 
business with a turnover exceeding 
2.5 lakhs and an income of 25 
thousand are compulsorily required to 
maintain books of accounts. This 
means that we are trying to bring 
under the purview of this section 
small traders. According to us the 
minimum limits should be at least 5 
lakhs for turnover and 25 thousand for 
profit. We would also recommend 
that not onfy persons carrying on 
business but also professionals should 
be made to maintain books.

MR. CHAIRMAN: What should be 
the limit for professionals?

SHRI S. K. MASKARA: For them 
the limit should be Rs. 25 thousand 
as income.

MR. CHAIRMAN: Should not
Rs. 10 thousihd be good for the 
professionals?

SHRI S. K. MASKARA; That is 
too low according to us.

Then regarding the prescribed sets 
of books of accounts, we submit that 
the types of books of accounts to be 
maintained should be prescribed in 
consultation with respective trades’ 
associations and chambers.

MR. CHAIRMAN: Why not consult 
the Institute of Chartered Accoun
tants? You see, it may not be a 
practical proposition to consult all the 
trades associations and therefore, if 
you put it to the Institute of Chartered 
Accountants, we can reasonably count 
on the Institute.

SHRI VASANT SATHE: Would you 
like it for each trade separately, that 
is, one type of books of accounts for 
one industry, another type for another 
type of industry and so on? But 
then there must be some common 
norm throughout the country.

SHRI S. K. MASKARA: No, Sir,
we are making classifications.

SHRI VASANT SATHE: How many 
broad classifications you are suggest
ing?

SHRI S. K. MASKARA: There may 
be four broad classifications. We do 
not desire that one set of books of 
accounts should be applied to all 
places.

SHRI BHAGWAT JHA AZAD: How 
can you say four?

SHRI S. K. MASKARA: That has 
to be worked out. There may be as 
many as are required according to the 
different associations.

MR. CHAIRMAN: The whole thing 
is being done to bring about a certain 
uniformity and to avoid any mal
adjustment between the department 
and the assessee and with that end 
in view the best thing would be done.

SHRI S. K. MASKARA: Then we 
submit that tihe form should be very 
easy and printed in all languages.
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SHRI I. C. SANCHETI: Regarding 
clause 14, Section 64, ie . clubbing of 
income of the spouse working i* the 
same concern, my submission i9 that 
if the husband n  a lawyer, his wife 
may be working there as an assistant 
or an office superintendent because 
she has the qualification to work as 
such. If this is not allowed, then my 
wife will be working in somebody 
else’s firm, and somebody else’g wife 
may be working in my firm. This 
clause should be suitably amended.

MR. CHAIRMAN: This sort of
assistance can we distinguish between 
genuine requirements and purposes 
of evading taxes by putting a ceiling? 
Can you envisage a case where wife 
should be paid Rs. 1 lakh? I can 
understand a wife being paid Rs. 500, 
even Rs. 2,000 or Rs. 2,500 in excep
tional cases. It is not as though any 
one who wishes to employ his wife 
will be allowed. There must be a 
proof that she has worked.

SHRI VASANT SATHE.- One of the 
aspects is tihat you employ your wife 
and pay her as charitably as has been 
put by Mr. Chairman—Rs. 2,000 or 
Rs. 2,500. There are many thousand* 
of unemployed better qualified women 
begging for a job. If we find 
that your wife with less qualifica
tions is employed and another with 
higher qualification is not getting the 
job, what is your suggestion? Should 
we consider that for disallowing your 
wife?

MR. CHAIRMAN: If the wife’s
qualifications are such that for a 
particular emoluments some other 
person can be employed, is it not 
legitimate that the salary should be 
disallowed?

SHRI G. KEDIA: When an em
ployer is being assessed, whether he 
is a husband or not, any salary paid 
in excess o f the requirement or 
qualification—whether a man or a 
woman—is being disallowed.

MR. CHAIRMAN: That is not work
ing successfully. Are you willing to 
give some criteria to distinguish bet
ween genuine and non-genuine cases?

SHRI G. KEDIA: A eeiling should ' 
be fixed.

MR. CHAIRMAN: Please Dhink over 
the matter and let us have your con
sidered opinion.

SHRI I. C. SANCHETI: Then, Sir, 
taking the income of minor with the 
income of the father or mother—this 
will create practical difficulties.

MR. CHAIRMAN: How do you
overcome the practical difficulties?

SHRI I*. C. SANCHETI: We have
suggested that at the time of filing 
return they should give a declaration h 
mentioning the income of the father 
and the minor and, at least, for 5 
years the department will assess on 
that income if the difference is not 
more than 25 per cent. It may also 
create difficulties.

MR. CHAIRMAN: What is the
best way out?

SHRI I. C. SANCHETI: If the
difference in the income is not more 
than 20 or 25 per cent, then, at least, 
for 5 years that should be assessed.

MR. CHAIRMAN; I think the 
best course is amendment of section 
154. Whenever there is a change 
that will take care of all the prob- 
blems, You are making a suggestion.
If you do not accept the principle, be 
bold enough to say that the principle 
is not correct, and come forward with 
your suggestions why this provision is 
not good. Otherwise, in principle, 
you accept that minor’s income should 
be clubbed.

SHRI I. C. SANCHETI: Yes, but
there is practical hardship. For the 
upkeep of the minor, for his expenses, / 
certain exemption should be there.
An individual gets an exemption of 
Rs 5,000.

MR. CHAIRMAN: You want a
higher exemption limit whether the 
income is clubbed.

SHRI I. C. SANCHETI: Yes.
MR. CHAIRMAN: We will consider ' 

that. ’ n
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SHRI I. C. SANCHEJI: In the

ininor’s income—sometimes he is 
making some other investments which 
may derive him some income.

MR. CHAIRMAN: If he is being
assessed separately and he has lost 
in some other investment which is 
unrelated to partnership, there is no 
question.

SHRI I. C. SANCHETI: Apart
from the income, if the minor has 
got other income—the minor may have 
property and investment in shares, 
may have business also,

MR. CHAIRMAN: How is it hit by 
the clause? It is only share income 
that will be taxed. A minor can do 
business only through a trustee and 
though a partner he can only be 
admitted to the benefits.

SHRI I. C. SANCHETI: A minor
can do business through a guardian.

MR. CHAIRMAN: You may come
to next point.

SHRI I. C. SANCHETI: Regarding
settlement proceedings, as you are 
aware there are so many disclosure 
petitions and settlement objections 
pending. If I file a petition before 
the commission and if the commission 
says ‘No’ to it then I should be al
lowed to withdraw the petition. The 
problem is, I am supposed to give full 
facts before it.

MR. CHAIRMAN: Proposed section
245(D) enumerated the circumstances 
under which you are to make an ap
plication. Under section 245(C) we 
should get some prescribed form in 
which you would be called upon to 
disclose all your facts in the petition 
itself which, if rejected, would jeo
pardise your interest. Is it your con
tention?

SHRI I. C. SANCHETI: Yes. If
the petition is not entertained by the 
Commission I should be permitted to 
withdraw the petition.

( MR. CHAIRMAN: Even if you
withdraw the evidence is already 

jj there

SHRI I . C .  SANCHETI: There must 
be a limit for disposing of a petition. 
Moreover when a petition is pending 
before a commission and has not been 
settled finally, in the meantime on the 
basis of that petition on the basis of 
the evidence disclosed in that peti
tion, an I.T.O. should not be per
mitted to utilise this situation.

Now, Sir, Shri Jalan would like to 
say a few words.

SHRI N. K. JALAN: Under clause 
25 interest on borrowing has been 
provided but it has not been provided 
in the case of borrowing against pena
lty, gift tax, estate duty, wealth duty 
and excise duty. We submit that 
this provision should be extended to 
cover these payments as well. Second
ly, regarding* legal expenses a ceiling 
has been imposed. The limit of 
Rs. 2,000.00, we consider, is very low. 
It depends from case to case. Then 
with regard to section 104, we have 
supported the amendment. We feel 
that all companies having assets more 
than 50 lakhs should be brought under 
the purview of this section otherwise 
the interest of the small shareholders 
will not be served. During the 
years when condition is good they will 
get 15/20 per cent dividend but during 
bad years dividends are script over 
and the reserve is not drawn upon for 
paying dividend. We feel, for the 
proper functioning of the share 
market giving of correct indices of the 
companies' status and integrating the 
bigger companies they should be bro
ught within the purview of section 
104. So, we accept this amendment.

Next is clause 38—delegation of 
powers of inspection and verification 
have been given to very subordinate 
officers' under the law. We feel that 
this would lead to abuse of powers 
and assessees would be harassed. Ins
pectors have been given powers to 
inspect on any day, any time and 
call for production of valuables with
out any notice when the valuables 
may not always be in the house.
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MR. CHAIRMAN: Are you refer
ring to explanation to sub-section (b) 

but here it is not on his own voli
tion but if he is so authorised?

SHRI I. C. SANCHETI: .Sir, there 
is a general authority. We feel for 
this purpose there must be specific 
authority and there must not be blan
ket authority.

MR. CHAIRMAN: No, no. They
cannot have blanket authority. It 
must be specific. You kindly recon
sider, re-read the entire clause and 
tell us in your supplementary memo
randum where do you find this provi
sion and tell us specifically. I think 
you conclude now.

Thank you gentlemen.
[The witnesses then withdrew]

Association of Company Secretaries, Executives and Advisers, Calcutta.

Spokesmen:

1. Shri Sukumar Bhattacharya—Chairman.
2. Shri Nirmal Kumar Poddar—General Secretary.
3. Shri Pestonji Mancherji Narielvala—Member.
4. Shri Tulsi Das Mundhra—Member.

( The witnesses were called in and 
they took their seats)

MR. CHAIRMAN: Before you pro
ceed I want to make it clear that the 
evidence you give before this Com
mittee shall be treated as public and 
is liable to be published, unless you 
specifically desire that all or any part 
o f the evidence given by you is to be 
treated as confidential. Even though 
you might desire your evidence to be 
treated as confidential such evidence 
is liable to be made available to the 
Members of Parliament.

Now you can proceed.

SHRI ERA SEZHIYAN: Before you 
proceed we want to know the back 
round of your Association viz., how 
you get the members, what is the 
minimum qualification to become Sec
retary and Adviser and what you mean 
by Executives, etc.

SHRI S. BHATACHARYYA: Sir,
this Association was formed some 
15 years ago, its principal aim 
being dissemination of knowledge as 
Mr. Narielwala had pointed out 
yesterday, to persuade the members 
of the Association and through them 
the public at large to accept the laws 
to understand the laws, to respect the 
laws and also to act (according to the 
laws. That is our aim and in that 
membership is open to all persons

who after being graduates—that is the 
minimum qualification—are interested 
in Mercantile Law specially Company 
Law, Taxation and allied laws and 
amongst our members we do have 
Advocates, Chartered Accountants, 
Secretarial-rank Executives in the 
Companies and people in similar 
status.

SHRI ERA SEZHIYAN: Being ad
vocates your members should also 
know the law of the land and 
the Constitution. I find that in the 
cover page of your Memorandum 
you have printed, Memorandum 
on The Taxation Laws (Amendment 
Bill), 1973—Presented to Joint Select 
Committee, Appointed by the Parlia
ment/ Don’t you know the difference 
between a Select Committee and a 
Joint Select Committee?

SHRI S. BHATTACHARYYA: Sir, 
it is a mistake on our part and we are 
sorry for that.

MR. CHAIRMAN: If it were a smal
ler Association we would not have 
raised this question but since we res
pect your Association we thought that 
ian Association of your eminence 
would know the distinction.

SHRI S. BHATTACHARYYA: Sir, I  
have already apologised for that.

MR. CHAIRMAN: It is all right.
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SHRI S. bHATTACHARYYA: Mr. 
Chairman, Sir, regarding your direc
tion about evidence I say that we have 
no objection if our evidence is treated 
as public.

Before I proceed I, on behjalf of my 
colleagues and on behalf of the Asso
ciation, thank you Mr. Chairman, and 
the other members of the Committee 
for giving us an opportunity to appear 
before this august Committee. We are 
indeed grateful the Select Commit
tee. If you permit Sir, then I will deal 
with some of the portions and then 
some portiong will be dealt with by 
Mr. Narielwala and the colleagues on 
my right and left might also add 
something at the end, if there is 
anything to comment upon.

MR. CHAIRMAN: If you can high
light the most important points then 
it will be much better for both of us.

SHRI ERA SEZHIYAN: Sir, be
fore they proceed I have got to ask 
one clarification from them. In the 
2nd paragraph of their memorandum 
they have stated, 4. .. it feels that any 
such attempt without an effort to 
eradicate the main causes assisting in 
such generation and proliferation, will 
be of little practical utility. In its 
opinion the Bill does not take into 
consideration such principal causes as 
expounded by the Wanchoo Commit
tee and that accordingly the proposed 
provisions are not likely to be really 
effective in checking the growth of 
black money/ So, what according to 
them will curb the growth of black- 
money? r

SHRI S. BHATTACHARYYA: Sir,
we shall deal with this point in the 
course of our discussion.

Sir, firstly I take clause 6 viz. 
section 13(1) (b). It has been proposed 
that the words “created or established 
after the commencement of this Act” 
be dropped. It would mean that the 
distinction which was made in 1961 
to leave out the charitable trusts 
formed before 1st April, 1962, would 
now be brought under the mischief of 
the provision of section 13. Sir it may

be recalled that the said provision of 
Section 13(1) (b) was inserted on a re
commendation by the Select Commit
tee appointed to consider the Income- 
tax Bill, 1961. At that time the then 
Finance Minister had said in the Lok 
Sabha that “It has also been provided 
that the exemption from tax in respect 
of the income of a charitable trust 
created hereafter would apply only to 
those trusts which are not for the 
benefit of any particular race, religious 
community or castes.*' Sir, the condi
tions which were operative in 1961, 
when the Government and the Parlia
ment in all their wisdom had decided 
that these should be left out from 
the mischief of the provisions of Sec
tion 13, have in no way changed. So, 
is there anything new which has re
quired the Government or the Parlia
ment now to suggest that this distinc
tion should be removed altogether. If 
it were meant to check the growth of 
black-money and its proliferation we 
could have understood that. Sir, that 
distinction was there in 1961 with a 
purpose that those trusts which were 
formed really for giving any benefit 
to the people should not be brought 
under the axe. That was the idea and 
that distinction should still be retain
ed in our opinion. But here, we have 
an alternative thing to suggest. If the 
whole of it cannot be accepted at least 
some of it can be accepted. Sir, it was 
only on the 26th Janua'ry, 1950 that 
secularity of India was declared 
through the Constitution. Most of the 
trusts about which we are concerned 
and which are undergoing difficulty 
were formed before 26th January, 
1950. So, if at all a distinction has to 
be made it should be made in respect 
of those trusts which were created on 
and from the 26th January, 1950 and 
not in respect of those which were 
created earlier.

SHRI VASANT SATHE: The object 
as you told is not only to prevent or 
unearth black-money and its proli
feration but there is another object 
which is evasion of tax. If we find 
after 10 years that a religious trust of 
a particular community or caste is mis
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using the funds and taking advantage 
of the exemption then should we not 
be entitled to make any amendment of 
the law because the exemption was 
made in 1961 in the wisdom of the 
Parliament?

SHRI S. BHATTACHARYYA: If the 
evasion of tax here is helped by the 
creation of the trusts for a particular 
community then I would agree with 
you, but in my opinion whether or 
not it is for any particular community, 
that has got nothing to do with the 
evasion of tax. That is why I have 
said that the force of the 1961 Act has 
not been lost yet. Moreover the pro
visions of the Act as they stand today 
make it clear that if there is anything 
for the benefit of the author of the 
trust or for his relatives, then the 
denial will be complete. There should 
be no exemption, and that is already 
there, but if it is merely a non-secular 
one in character then there should be 
no denial of the existing exemption.

SHRI TRIDIB CHAUDHURI: What 
is the non-qualification of a trust who 
is nctin" for the benefit of a particular 
religious community for the misuse of 
funds?

MR. CHAIRMAN: Mr. Bhatta-
charyya, it is in your view that there 
is hardly any change in the circum
stances as existed in 1961 and as at 
present—is not it?

SHRI S. BHATTACHARYYA: Yes, 
Sir. My second point is about the use 
of anonymous donations. This applies 
only in the case of the charitable 
trusts, but not to the wholly religious 
trusts. My next point is about the 
mixed trusts, i.e. the trusts which are 
having both religious and charitable 
functions. For example, in the chur
ches and temples there are donation 
boxes where a considerable amount it 
donated, I may cite a case about 
St. Paul’s Cathedral. Here, on every 
Sunday large sums are collected by 
way of box collection from the reli
giously minded people. I do not think 
that this collection should be taxed. 
If you kindly look at page 4 of our

memorandum, we have suggested— 
"With the permission of the Com
missioner of Income tax, a charitable 
trust may receive anonymous donations 
without suffering the consequences of 
the proposed amendment. There 
should be a permissible limit up to 
which charitable trusts may accept 
anonymous donations without having 
to pay tax thereon. Such limits may 
be set at 25 per cent of the gross 
income of the trust or Rs. 2,00,000, 
whichever is larger.” We have aug- 
gested this in the context of purely 
charitable trusts but about the mix
ture of charitable and religious trusts, 
as you have pointed out, we have not 
given any suggestion.

MR. CHAIRMAN: We will consider 
this.

SHRI VASANT SATHE: Do you
not think that the use of such funds 
has got some relationship with the 
anonymous donations?

SHRI S. BHATTACHARYYA: Sir, 
the restriction is always there because 
it is specifically provided in the Act 
itself. Certain percentage for com
pulsory distribution may be specified, 
it may be about 75 per cent, for the 
expenditure of the trust and, the un
spent amount should be taxed. There 
is another point, Sir. It is about the 
investment of funds in only Govern
ment concerns or Government secu
rities and if there is any investment 
in other concerns that investment 
should be liquidated within a period of
5 years, i.e. within 31st March, 1978. 
Sir, one question arises here. Many 
trusts have been formed the corpus 
being certain shares given by the set
tler himself. The settlers have made 
certain conditions that their money 
should be kept in tact in some manner 
as the settlers decided. In that case 
the present privision should not apply 
because that will be something over 
which the trustees will have no con
trol.

MR. CHAIRMAN: Regarding the
case of donations which have been 
given by way of shares which are not 
hit by section 18(2) (h) we wiM 
consider.
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SHRI S. BHATTACHARYYA: Sir, I 
have another point to submit. If the 
idea is to regulate the activities of the 
trusts, then the Companies Act al
ready provides under section 153(e) 
and 187(b), for a control by the pub
lic trustees of exercising the voting 
rights on these shares.

MR. CHAIRMAN: If the investment 
is there then never a man can but have 
his voting right.

SHRI S. BHATTACHARYYA: The 
point which I am discussing* is in the 
context of the growth of black money 
and generation of black money and 
the ways of checking it.

MR. CHAIRMAN: In case donations 
should be exempted and in case when 
a large sum is amassed i.e. Rs. 2 lakhs 
is earned in every year and after 5 
years about 10 lakhs are invested in 
a company tJhen do you think that the 
voting right should be left to any 
body?

SHRI S. BHATTACHARYYA: My 
point is that let there be a complete 
prohibition in future cases. It is in the 
present that the voting right should 
be left to anybody. My last point is 
that it is not clear in the present pro
vision whether the investment in the 
companies should include also the 
debentures, or loans. .

MR. CHAIRMAN: Investment is a
most comprehensive term, so it can be 
invested in any form.

SHRI S. BHATTACHARYYA; If 
that is the case, then it should have 
been couched in a simpler and in more 
direct language in the provision. If 
you kindly look to Section 13(2) (a), 
you will find “if any part of the income 
or property of the trust or institution 
is there continues to be lent to any 
person referred to in sub-section (3) 
for any period during the previous 
year or a loan has beten made for a 
specific item in sub-section 3(a)'*. 
Now look to clause 13(2)(h) where it 
says Mif any funds of the trust or ins
titution are continued to remain in
vested for any period during the pre
vious year” . The existing provision 
make it doubtful as to whether the 
investment is a loan.

MR. CHAIRMAN: If we can har
monise these two then I think it w»ll 
satisfy you. Kindly see the proposed 
sub-section 1(e) in clause 13 which 
imposes a certain restriction. But this 
restriction is regulated by sub-section
2. It is not being amended. So, let us 
understand two things. It is this that 
after section (c)(d) in clause 13 sub
section (e) is inserted which contem
plates that subject to provisions of 
clause (bb), in the case of a trust for 
charitable or religious purposes or a 
charitable or religious institution, if 
any funds of the trust or institution 
are, or continue to remain, invested 
for any period during any previous 
year commencing after, etc. etc." 
exemption would be less.

SHRI S. BHATTACHARYYA: In
that case 13(2) (a) will have lost all 
its meaning and this section was put 
in to exempt those cases of lending 
which were genuine and proper.

MR. CHAIRMAN: So you are sug
gesting that 13(2) (a) should be amend
ed to bring it in line with (h).

SHRI S. BHATTACHARYYA: Yes.
MR. CHAIRMAN: You mean to say 

that after we amend the law as it is 
proposed, 13(2) (a) and 13(2) (h) 
would hardly have any meaning.

SHRI S. BHATTACHARYYA: I am 
not suggesting that 13(S)(a) should be 
disturbed but retaining it the present 
clause should be suitably modified 
because 13(2) (a) provides sufficient 
safeguard, adequate security and ade
quate interest. Why should that be 
denied?

MR. CHAIRMAN: I ask you one
thing. If you say that sub-section (2) 
should not only govern (c) and (d), 
but also (e), will that take care of the 
thing?

SHRI S. BHATTACHARYYA: What
ever restrictions be there, they should 
be in 13(2)(a).

MR. CHAIRMAN: We will consider 
that and look into it more minutely.
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SHRI S. BHATTACHARYYA: Be

fore leaving the subject of charitable 
trusts I request you, Sir, to look to the 
definition section, i.e. 2(15). What has 
been suggested is that there should be 
an amendment of section 13(1) leaving 
the definition in section 2(15) undis
turbed. To our mind that is not pro
per. Even if 13 (1) (b) is not amended, 
definitely section 2(15) requires an 
amendment to show what is a chari
table purpose. If you kindTy look to 
section 2(15)—charitable purpose “in
cludes relief of the Poor, education, 
medical relief, and the advancement of 
any other object of general public uti
lity, not involving, in any case/1 etc., 
etc.

MR. CHAIRMAN; I understand your 
point. You say this in order to avoid 
at High Court judgment. But then, 
what about the principle. You first 
make your submission on principle.

SHRI S. BHATTACHARYYA: On
principle I have firstly this to say that 
I object to the language here—“in the 
course of actual carrying out of a 
primary purpose of the trust or institu
tion” . These terms have always been 
found very difficult to interpret. Our 
suggestion is that it should be—“the 
carrying on of a primary function of 
the charitable purpose” . I think that 
would be more appropriate.

MR. CHAIRMAN: I request you
that you please send us in a tabulated 
form the drafting changes that you 
are suggesting together with your 
comments.

SHRI S. BHATTACHARYYA: We
shall certainly do that.

One last thing I would like to say 
with regard to these trusts. As I had 
mentioned about the shares which 
have been donated to form a nucleus 
of the trust in regard to those where 
the new provisions which are being 
proposed should aPPly- Similarly, there 
have been in the Past many charitable 
trusts created with the nucleus not 
of shares but with the nucleus of 
a business donated. Now, in such 
cases, I can well understand that the

business activities dhould cease but 
that would mean selling of the busi
ness. Is that the contemplation? There 
are many cases . . . .

MR. CHAIRMAN; That point you 
have already made, Mr. Bhattacharyya.

SHRI S. BHATTACHARYYA: Here 
also our suggestion is that where it is 
already there with a nucleus by way 
of donations, then in that case the 
new mischief should not operate.

SHRI VASANT SATHE: But on
principle how do you differentiated 
If you say that there should be a bar 
on new business and not on the old, 
what is the rationale?

SHRI s- BHATTACHARYYA: It is 
not so much a question of principle 
that I have raised here, it is a ques
tion of hardship from a practical point 
of view.

SHRI VASANT SATHE: What is the 
hardship?

SHRI S. BHATTACHARYYA: Let 
us take the case of a trust formed in 
1935 with a business which had been 
donated by a muniflcient man and the 
entire profits are in fact distributed 
towards charitable purpose and that 
is enjoying exemption today. Now, 
if this new provision is brought in, 
the trust will either have to sell off the 
business or will have to carry on 
without any exemption.

SHRI VASANT SATHE: In other
words, the hardship will be that here
after no one will donate his business.

SHRI S. BHATTACHARYYA: What 
I mean to say is that by doing this 
what will happen is that the charitable 
purposes which are now existing for 
the benefit of the poor will now 
benefit the government to the largest 
extent.

SHRI JYOTIRMOY BOSU: In the 
context of this draft—would you 
agree that by and large trusts are 
created to avoid payment of taxes?

SHRI S. BHATTACHARYYA: Sir, 
with my experience for 27 years on 
one side of the Tax Department and 
the other side also, I can say that it
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is not created with the principal 
motive of avoiding taxes. There may 
be some people who are doing this.

SHRI ERA SEZHIYAN: Sir, I had

Iiome occasion to read the report of 
he Public Accounts Committee in the 
rear 1969-70. They found that 21 out 
>f 45 trusts connected with industrial 
louses are having a corpus of 25.11 
rores. Investments made were more 
han 15 per cent. Parliamentary Com- 
oittee came to the conclusion that 
rhile the trusts fulfil a laudable social 
ibjective, they have also utilised the 
rusts to avoid taxes.

MR. CHAIRMAN; Possibly you 
■lave seen only trusts which are good 
» i e s .  It is not within your knowledge 
Shat there are some trusts whidh are 
wioing this.

SHRI S. M. BANERJEE: Mr. Chair
man, I would like to have a small 
pr.formation. Has anybody here any 
information as to what is the total 
■number of public charitable trusts now 
[operating in India?

MR. CHAIRMAN: I would request 
[the Ministry to collect that informa
tion and make it available to us next 
Stime.

SHRI VASANT SATHE: Have they 
[made any studies on 'the basis of 
pvhich they are placing their views 
ibefore us?

SHRI S. BHATTACHARYYA: From 
fry experience of handling in my firm 
BOO to 400 trusts which are all public 
fcharitable triwts.......

, MR. CHAIRMAN: Are they all in 
Calcutta alone?

SHRI S. BHATTACHARYYA: I
'Would not say they arte all in 
Calcutta alone, but my experience is 
'that there have been a very few 
instances where it has been found that 
money has been lent out, but at ade
quate interest—within the four corners 
of the law.

MR. CHAIRMAN: What about con
centration of economic power?

SHRI S. BHATTACHARYYA: In
the case of small trusts this question 
does not arise. Of the 300 or 400 pub
lic charitable trusts that I have seen, 
if 3 to 4* lakhs Is the nucleus to deter
mine as to whether it is a big or small 
trust, I should say, out of 300 or 400 
trusts no less than 260 to 275 will be 
out of this category. Concentration 
through them will not be material. I 
appreciate that it can be used.

MR. CHAIRMAN: How do you check 
those 40, or for that matter, even if 
it is 10?

SHRI S. BHATTACHARYYA: I
have not got the exact statistics.

MR. CHAIRMAN: I am on the
question of quality—if the Govern
ment, at the moment, by the Bill 
desires that funds should not be avail
able to them—never mind, security 
or controlling the business—but the 
finance should not be available to 
them because it helps them to have 
more economic power—what is your 
view?

SHRI S. BHATTACHARYYA: We 
have agreed on principle that any 
provision made by the Government to 
liquidate the concentration or to pro
hibit we are completely with it.

MR. CHAIRMAN: How do we
amend the law to bring about 
(automatic, blanket safeguard against 
this sort of investment of money?

SHRI S. BHATTACHARYYA: I
have caid that where a trust has been 
formed with a nucleus of business this 
mischief should not apply.

MR. CHAIRMAN: You were reply
ing to a general question of Shri 
Jyotirmoy Bosu. His point was very 
poignant—if these trusts abused 
charities.

SHRI S. BHATTACHARYYA: Some 
trusts have abused, we admit.

MR. CHAIRMAN: You have oaid 40 
of them. How do we get at the root?
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SHRI &. BHATTACHARYYA: If

for that purpose this provision is made 
I have nothing to say. We have only 
suggested that in respect of those 
concerns where the nucleus has been 
with shares this mischief should not
apply.

MR. CHAIRMAN: Why not have a 
blanket provision—investment only in 
the form prescribed by the Govern
ment? Let the investment be, where 
there ks a positive act of investment— 
let it be there by all means.

SHRI S. BHATTACHARYYA: We 
are entirely with the Government.

SHRI JYOTIRMOY BOSU: Would
you kindly tell us from your own 
experience or whatever information 
you have that of recent period the 
trusts were created by those who 
were more inclined to create trusts 
out of the corpus of his predecessor 
who created the trust with immovable 
properties and other things?

SHRI S. BHATTACHARYYA: In
bulk of the cases major portion of 
assets of these trusts consists of im
movable properties. I am talking of 
the trusts formed 10/12 years ago.

SltRI BHAGWAT JHA AZAD: 
From our experience we find that
exemption may have been used pro
perly in the past but now it is being
mksused. Therefore we want to
amend the Act. So kindly tell us as to 
how to safeguard the small ones and 
how to punish those which are putting 
black money and taking away the 
other by putting it, by investing it in 
other businesses.

SHRI S. BHATTACHARYYA: Let
there be a prohibition on those trusts 
which have been created in the past 
5/8 years or trusts to be created here
after. Wherever there is a cace of 
misuse of trust funds the law should 
be applied with all its rigour to all 
trusts past and present. Where there 
is no question of abuse there should 
be provision to safeguard them. We 
hold no brief for abuse of trust funds.

SHRI JYOTIRMOY BOSU: With
regard to intensive audit and all that 
I cannot help quoting the Wanchoo 
Committee that “trusts in this country 
have played havoc in the field 
collection of taxes and tax revenue.” 
What is your comment on this?

SHRI S. BHATTACHARYYA: 
Where there is * genuine case Law 
should provide for a safeguard but in 
other cases all the rigours of the law 
should be applied equally. In this 
connection I would like to say that 
section 13 in its amended form came 
only a few years ago. The question 
of applying or tesrting its efficacy has 
not arisen yet. Unless and until it is 
tested why a new law should be 
brought in. .

MR. CHAIRMAN: What we want to 
hear from you is that if trusts are 
used as a device for ploughing back 
black money into it and, on the other 
hand, skilfully utilising the same in 
other businesses, what an ITO would 
do in such circumstances?

SHRI S. BHATTACHARYYA: Will 
you kindly allow u»3 to submit a sup
plementary memorandum in this res
pect. We will remember the points.

MR. CHAIRMAN: Yes. you are
permitted to d® so.

SHRI S. M. BANERJEE: The pur
pose for amending the Act is that we 
rather the Govt, got information that 
substantial portion of black money is 
being operated through theoe trusts 
and in the name of anonymous dona
tions which are not taxed, where we 
could not put our hands, Do you 
mean to say all these trusts—whether 
good, bad or indifferent—are free from 
operation of such black money? Will 
you kindly give your suggestion as a 
citizen of this country in your supple
mentary memorandum as to how you 
want to put a check on this without 
jeopardising the interest of those 
trust* which are really running good 
businesses?

SHRI S. BHATTACHARYYA: Yes. 
we will do that.
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SHRI VASANT SATHE: Also please 

let us know as to how to get over the 
mischief contemplated under sec. 13
(a)?

SHRI S. BHATTACHARYYA: Yes.

SHRI K. It GANESH: Since you
are an well-established institute you 
might put enough emphasis on the 
kinds of mechanism of evasion which 
are being indulged in by very large 

houses. There lies our problem and 
that is playing havoc in the country.

SHRI S. BHATTACHARYYA: We
will also inform that.

MR. CHAIRMAN: I find your evi
dence is extremely helpful and valu
able. If we are not able to hear you 
fully here we might invite you to 
Delhi. You can carry on upto 12.30 
and you now come to the next point 
regarding compulsory maintenance of 
accounts.

SHRI P. M. NARIELVALA: .We
see nothing wrong ;about the limits of 
25 thousand and 2.5 lakhs for business
men. For professionals the limit which 
has been prescribed seems to be a 
little harsh. In thio case the limit 
should be 1 lakh and income may be
25 thousand.

MR. CHAIRMAN: That is too much 
for professionals.

SHRI P. M. NARIELVALA: I mean, 
some limit should be there and the 
limit which has been prescribed may 
be a little less.

MR. CHAIRMAN: We will consider.
SHRI P. M. NARIELVALA: Regard

ing compulsory audit I think 50 lakhs 
and 5 lakhs are quite reasonable—it 
is 10 per cent ratio. It is difficult to 
draw the line but 10 per cent is not 
an unreasonable ratio. I think the 
ratio given by the framers of the 
Bill is fair and rational.

MR. CHAIRMAN: We will consider.
SHRI JYOTIRMOY BOSU: Kindly 

tell us—we get the impression that 
evasion takes place in the organised

sector of industry and business where 
auditing *3 done quite religiously.

SHRI P. M. NARIELVALA: I have 
no facts and figures either to support 
or to controvert that statement. Some
body said, where power is large, abuse 
will also be large and therefore it 
follows that where power is aboolute, 
abuse is also absolute. In small sector 
having little power abuse is also less. 
The process of auditing envisaged is 
revolutionary, and the tax department 
will have a better base from which to 
operate and from which to deduct. I 
would add here that there are more 
cases, more proven cases of abuse in 
the corporate sector and statistics will 
support my point that proven case has 
durable base from which to start 
investigating operation. Compulsory 
account and audit will provide a dur
able base to start the investigating 
process. We are not aware that 
buses are going on in the organised 
sector—we have no statistics—that 
does not mean that abuse does not 
take place but it has not been proved. 
In the non-corporate, non-organised 
sector it is somewhat disciplined.

SHRI JYOTIRMOY BOSU: If the
audit becomes compulsory for a cer
tain income group or turnover group 
you would be able to impose better 
discipline, they would be told about 
the loopholes of law and they would 
be able to make it a scrutiny job and 
submit the tax return accordingly.

SHRI P. M. NARIELVALA: Even 
to-day the loopho’es on the law can 
always be got out.

SHRI VASANT SATHE: It has been 
m y experience that even in cases of 
concerns where auditing is done by 
chartered accountants there is a great 
deal of suppression of actual produc
tion—what comes in the balance-sheet 
Is shown as having been produced In 
the particular concern and then what 
is gone as cost of production and what 
is profit and normally there the char
tered accountants certify that to 
having seen from the books of account* 
and balance-sheet wid also certify that
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the accounts shown are correct to the 
best of their knowledge and that is 
taken to be sacrosanct and it i*3 taken 
as a base by the Income-Tax authori
ties and other authorities. Would you 
suggest that certain amendment about 
powers and duties of chartered accoun
tant to go beyond the figures of 
production shown and to see the actual 
production also—some such thing 
should also be made to make audit 
more effective?

SHRI P. M. NARIELVALA: I think 
it is not really a matter of the amend
ment of law to provide for the duties 
iand powers of the auditors. It is 
more a matter of investigation and of 
self-education. This sort of situation 
can be best taken care of by the 
Institute of Chartered Accountants 
showing the needs and guiding in 
various matters.

SHRI VASANT SATHE: I know of 
an Institution but I do not want to 
name it where even stocks are sup
pressed. In this case how are you 
going to find that out. If from the 
balance sheet and books of account 
you were to go to the profit and loss 
and the entire working then it will 
be seen that stocks of paper, printing 
etc. wou'd show working only for 
three months. What happend to the 
rest of nine months nobody knew. 
How are you going to check that under 
the existing law

SHRI P M. NARIELVALA: The
whole process of auditing is under
going revolutionary change and new 
provisions are being brought in. This 
is a matter where the Government is 
the regulating department both in the 
Company Law and in Income Tax.

MR. CHAIRMAN: If compulsory
auditing is to come and if it is to be 
worthwhile then it should not be left 
vague. The general notion of audit, 
ing, I think, will have to be very 
objective. Audit will have to certify 
in terms of What is meant by 
objective auditing certificate* will 
have to be given in terms yes-no 
answers such a* have you checked 
the ftrtl expertsel-^the answer wfl! be

yes or no; is the demarcation between 
revenue and capital correct? The 
answer will be yes or no, etc. etc.

SHRI P. M. NARIELVALA: Per
sonally I feel that if you ask an audi
tor to certify regarding the demarca
tion of revenue and capital, then, I am 
afraid. I would have reservations.

MR. CHAIRMAN: No, that is all 
right.

SHRI P. M. NARIELVALA: No, Sir, 
it is not all right.

MR; CHAIRMAN: How?

SHRI P. M. NARIELVALA: To my 
mind a certificate is not the correct 
expression when you are referring to 
a matter which is a matter of opinion. 
I can certify that so much money has 
been spent because that is a matter of 
fact. What is the value of my certi
ficate? The Income Tax Officer might 
come to an entirely different opinion. 
If my opinion is different then how 
does it help the I.T.Os.

MR. CHAIRMAN: At least there
will not be palpable cases where the 
stocks, furniture and Godrej Almirahs 
will be going to the revenue account. 
Therefore, let it be a part of your 
obligation to say whether the demar
cation between the revenue and the 
capital is correct.

SHRI P. M. NARIELVALA: But
that is not the end of it.

MR. CHAIRMAN: It is certainly not 
the end. It is the beginning from 
where the I.T.Os should proceed 
further.

SHRI P. M. NARIELVALA: The
fact that you may be able to punish 
ihe member who has given a certi
ficate which you consider to be wrong 
does not solve your problem. What I 
am pleading for is this that the change 
ought to he gradual and in a manner 
which can keep up with the self
education needa.

MR. CHAIRMAN: What do you 
mean by the word gradual’? Do you 
want" a conventional certificate to be 
given here? Can you pin-point that?
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SHRI P. M. NARIELVALA: No, Sir. 
it must relate to allowable expenses.

MR. CHAIRMAN: Certainly,
according to principles of accountancy 
revenue items have to be classified on 
certain criteria.

SHRI P. M. NARIELVALA: There
are many instances where the I.T.Os 
have specific discretions.

SHRI BHAGWAT JHA AZAD: Is it 
possible to have all these things done 
properly audited in the light of the 
present auditing system where only 15 
big firms are cornering the 75 per cent 
of accounting work in this country r 
Would you throw some light on it?

SHRI P. M. NARIELVALA: It :s
not a specific question it is only an 
observation.

SHRI BHAGWAT JHA AZAD: No, 
it is a specific question. When the Bill 
was before the Parliament the Char
tered Accountants sent a memorandum 
saying that only 15 big firms of 
Chartered Accountants are cornering 
the auditing systems of the 75 per 
cent or more in the country and for 
that others say that there is a compro
mise in the standard and in the 
objectivity in the auditing of the big 
firms.

SHRI P. M. NARIELVALA: Ls it the 
honourable Member’s view that com
pulsory auditing should not go to 
certain categories?

MR. CHAIRMAN: That may be a 
remote point but the immediate point 
is that so far as the 15 big firms are 
concerned there may be a feeling that 
there is some sort of liaison or under
standing between the companies and 
the auditors which is not very healthy.

SHRI JYOTIRMOY BOSU: The
whole purpose is being frustrated.

SHRI P. M. NARIELVALA: I will 
submit that the proposal of compul
sory audit was also nuide by the Boara 
of Direct Taxes.

MR. CHAIRMAN: That is right. 
What do you think, if it is not possible

for the provision to put the responsi
bility of auditing on the auditors and 
unless and until the accounts of a 
company are audited, would anybody 
say that they have some additional 
income and let it be taxed? The 
Income Tax Officer cannot be held 
responsible for this onerous and cum
bersome job and so this job must be 
done by the professionals and in this 
way the’ responsibility would be 
shared by them also.

SHRI K. R. GANESH: A serious 
discussion is going on in this import
ant issue. There are many instances 
of facets and growth in the evasion 
of taxes in the large organised sector 
or in the large houses. You might 
have heard that a special cell of the 
Board is studying about this, and they 
are already in the opinion that the 
large houses are not only misusing 
the present position or evading the 
taxed, but also they are looting by 
way of evasion, although they have 
their auditors for auditing the books 
of accounts.

SHRI P. M. NARIELVALA: If,
during this investigation anything has 
been found which will indicate that 
the auditors in question do not per
form their duties properly then cer
tainly you have right to complain to 
the proper forum and that complaint 
will be processed in the manner pro
vided for. But on the other hand it 
is also necessary to recognise that the 
auditors* powers of investigation and 
enquiry are extremely wide. If they 
neglect cross checking or neglect the 
exercise of discretion of power, etc. 
then you will have to consider whether 
these are taking place in a manner in 
which the auditors, by exercising their- 
normal skill, could have detected the 
errors but they have not done this. 
You can increase the scope of audit, 
but you wi1! never increase the level 
just available to the assessees. In 
that case the I.T. Department who 
have got extremely wide powers of 
enforcing the evidence, search and 
seizure of documents, may launch a 
vigorous search a persons or premise*.
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SHRI BHAGWAT JHA AZAD: 

There is a general impression that 15 
chartered accountants* firms ure 
auditing 75 per cent of the larger 
hcu.ses of this country where manipu
lation of tax returns are going on, or 
in other words they are looting the 
Govt, exchequer by way of tax eva
sion. So, my question is whether these 
auditors can be brought to book for 
their intentional or failure #in proper 
auditing—is there any power or way 
to do that? If you cannot tell us at 
the moment, then put it in your sup
plementary memorandum and let u*3 
pass on to the next clause.

SHRI P. M. NARIELVALA: Sir, if 
it is a fact which implies some negli
gent performance on the part of a 
particular auditor. I can orily say that 
such negligent auditors should be 
penalised.

SHRI VASANT SATHE: I want to 
know from Mr. Narielvala, as you are 
experienced person in the auditing 
line, if we want to utilise the agency 
of auditing which is a very useful 
agency in the country for unearthing 
black money and preventing the eva
sion of tax do you think that certain 
amount of modification or giving a 
larger power with added responsibility 
to the auditors would improve the 
situation?

SHRI P. M. NARIELVALA: Yos, 
Sir. I think, if it is done the auditing 
of accounts will take a lesser time.

SHRI JYOIRMOY BOSU: Will you 
kindly tell us as to whether the root 
cause of evasion of taxes in the orga
nised sector is done through inflated 
cost of product:on and deflated sales 
revenue?

SHRI P. M. NARIELWALA: I 
would say without any hesitation 
that if there is any scope for mani
pulation of profit and loss account, 
this may happen by way of inflated 
cost and deflated revenue. The de
flating of revenue,' can ;be made if 
the goods are sold and despatched 
without any invoice being raised. This 
is something which can normally be 
kept through three system—resale, 
opening and closing of factory pro
duction. If the deflation of revenue

is due to reduction in rate at which 
the goods are sold then the problem 
is very much harder.

SHRI JYOTIRMOY BOSU: Do you 
have any idea of plugging the loop
holes of the black money and evasion 
of taxes and do you suggest that there 
should be some mandatory provision 
for cost audit accounts?

SHRI P. M. NARIELVALA: Sir, I 
think, it is a matter of detailed task. 
I think, some limit is to be established 
in the Company’s Act. It is aleo a 
question of number of cost accoun
tants. I would like to say some other 
suggestions to place before this Com
mittee which are not only in favour 
of the assessee. but also there are 
some suggestions which are specifically 
for the revenue of Government. But 
since the time is short we cannot put 
it here.

MR. CHAIRMAN: Let us have your 
supplementary memorndum with the 
points which you like to add in this 
connection.

SHRI TRIDIB CHAUDHURI: I
would ask Mr. Narielwala, if in the 
qualified audit reports very serious 
allegations are made against the com
pany’s director, a copy of which is also 
sent to the Government, what is your 
impression about the Company Law 
Administration Act on this qualified 
report?

SHRI P. M. NARIELWALA: Sir, I 
am glad to have an opportunity to 
answer this question because this is a 
lacuna in the Company Act which I 
myself once in my individual capacity 
pointed out to the Hon’ble Ministeri- 
in-oharge of the Department. My 
suggestion wag that there ought to be 
some machinery in the Company's 
Act under which the Company Law 
Board, on receipt of the auditor’s 
qualification can react. This is com
pletely lacking today. Sometimes it 
is found that no depreciation is pro
vided, but as per Government rules 
a depreciation fund must be main
tained.

Sir, I would like to make another 
suggestion that the organised sector 
may indulge in malpractice. I would 
submit that we have been the audi
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tors of the public and private sectors.
I do not like to cast any aspersion on 
any particular sector. I would say 
that whenever human beings are left 
tor controlling funds, some tempta
tion and abuse of power will exist.

MR. CHAIRMAN: I think, we
should end our discussion here with

III. Bengal Income-tax (Gazetted)

you gentlemen. I thank you for your 
valuables evidence.

SHRI S. BHATTACHARYYA: We
are grateful that you have given us 
this opportunity of appearing before 
you. We shall try to be present 
before you as and when you call upon 
us to do so. Thank you, Sir.

[The witnesses then withdrew]

Services Association, Calcutta

Spokesmen:

1. Shri S. K. Roy—President.

2. Shri J. N. Maitra—Secretary.

3. Shri K. Chakravarty—Joint 
Secretary.

4. Shri R. L. Botani—Member

IThe witnesses were called in and 
they took their seats]

MR. CHAIRMAN: Mr. Roy, in
accordance with the convention I 
have to point out to you one of the; 
Directions of the Speaker of the Lok 
Sabha which governs your evidence 
that the evidence that you give shall 
be treated as public and is liable to 
be published unless you specifically 
desire that all or any part of your 
evidence is to be treated as confiden
tial. And even though you might 
desire your evidence to be treated as 
confidental, such evidence is liable 
to be made available to the Members 
of Piarliament.

Now, I will give you 15 minutes un
interrupted. You can make your 
submissions.

SHRI S. K. ROY: Sir, we are deeply 
indebted to this august body for 
having given us this opportunity for 
placing our views. Normally we 
should have started with the clauses 
which are more relevant but being 
hamstrung by time, as this august 
"body is, as we also are, we would 
confine the ourselves tote one or two 
points only. Sir, we are a service 
Association and naturally we are 
interested more in service matters 
than in others. On the other hand. 
Sir, we are also officers in the field

and naturally we have some experi
ence of the department which we 
would like to place before this august 
body. I will take just one minute to 
point that the Bengal Income Tax, 
(Gazetted) Services Association is an 
association, the primary object of 
which is to foster a sence of loyalty 
and devotion to duty and also to 
foster an espirit de corps among the 
officers. We do not stop at that. We 
believe in higher purposes. We be
lieve that the officers of this Depart
ment have a vital role to play In the 
great tasks ahead of the nation and in 
the context of other departments of 
the Government of India, we are a 
department which serves as a power
ful instrument for bringing about 
rapid socio-economic changes and for 
giving to the will of the people.

Having introduced ourselves, we 
straightaway proceed to clauses 2 
and 3 of the Bill. These clauses 
on the face of it appear to be 
innocuous and harmless. May we sub
mit that this is a dangerous clause 
which will have far-reaching effects 
and repercussions not only on the 
administration of the Income Tax 
Department but other departments as 
well? We are dealing with a very 
important subject—the unearthing of 
black money—and the Income Tax 
Department and the officers who are 
in the department have a vital role 
to play and this Bill is itself a witness 
to that. The objects of the Bill. I may 
be permitted to repeat, are to un
earth black money, to curb tax eva
sion, to prevent, tax avoidance and 
last but not the least, which we 
consider to be equally important, the
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streamlining of the administration 
which subserves the above objects. It 
1 may give an illustration, a machinery 
may be manufactured for serving & 
very useful purpose but that 
machinery has naturally to be worked 
by the human agency. The 

' machinery has to be worked by 
people, i.e. workmen who are ade
quate in number, who are qualified, 
who have the experience and, not the 
least bit of it, who are reasonably 
satisfied and happy. Sir, you are the 
law-makers and you are today en
gaged in enacting* a very important 
law. But unless the law enforcement 
officers were to step in and work the 
law which you are to frame today, 
the entire purpose will be defeated. 
When I speak of the law enforcement 
officers, we speak about ourselves. 
Sir, in this Department, in the last 
twenty-five years there have been any 
number of amendments to the In
come Tax Act, through the various 
Amendment Acts, and through the 
Annual Finance Acts; but so far there 
has not been any single body to go 
into the administrative structure of 
the Income Tax Department barring 
the Administrative Reforms Commis
sion which had a larger perspective in 
view. This Department, we might say, 
was reorganised in 1945. At that time 
the decision of the Central Board of 
Revenue as it used to be called then, 
was that the Department should com
prise of 75 per cent class I officers 
and 25 per cent class II officers. With 
this end in view a large number of 
class Ii officers were promoted as 
class I. At the time of reorganisation 
of the Department the percentage was, 
i f  I may quote the exact figures 321 
class I officers and 83 class II officers. 
Today, Sir, the Department has on its 
roll 746 dass I officers and 2236 class
II officers. The percentage, if I may 
be permitted to compare, has risen 
from 26 per cent to 326 per cent. The 
growth of the Department has been 
erratic, like mushrooms, like a jungle 
and no attention has been paid to the 
growth of the Department and no 
proper attention has been given, if I 
may be permitted to say again, 
because of the lack of a scientific

personnel policy being pursued and 
nobody ha9 gone into the working of 
the Department so far. I am giving 
you this background in the context 
of the amendments proposed in 
clauses 2 and 3. As the proposed 
amendments are dangerous, it will be 
the last straw on the camel’s back. It 
will be an affront to the dignity of 
class II officers who are bearing the 
main burnt of the burden of the 
Income Tax Department. More than 
2200 class II officers are there in th# 
department who are actually doing 
the real work today. These class II 
officers are born under sections 116 
and 117 of the Income Tax Act and 
there is no other department of the 
Government of India where there is 
so much distinction between the class
I and class II officers. The functions 
which the class II officers perform are 
largely wide and different from the 
functions of the class II officers in 
other departments. We make bold to 
say, that this fact has been supported 
by any number of important per
sonages and august bodies, like the 
Finance Minister Mr. Morarji Desai— 
and again when he was the Deputy 
Prime Minister, the Chairman of the 
Central Board of the Direct Taxes 
Mr. S. A. L. Narayana Rao, and no 
less a body than the A. R. C. 
(Working Group) and an august body 
like ‘the Central Public Accounts 
Committee* have all said in their 
recommendations that there is no dis
tinction whatsoever between the 
functions of the class I officers • and 
the class II officers of the Depart
ment. They perform the same func
tions, and class I officers are succeeded 
by class II officers. Here in Bengal I 
may mention that Mr. S. B. Lall was 
a class I officer, who was holding 
charge-----

MR. CHAIRMAN: Don’t mention 
the name.

SHRI S. K. ROY: He was holding 
charge and on his promotion as A.C, 
was succeeded by a class II officer 
and who again was succeeded by a 
class I officer. There is absolutely
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no distinction. Theje officers perform 
the same work and shoulder same 
responsibilities. There .is no distinc
tion even in the law. They are not 
subordnate to Class I officers. I do 
not want to dilate on this point any 
more—classification of officers into 
classes I> H III and IV is going to be 
a larger issue. It does not prevail 
in any civilised country—the USSR, 
USA, West Germany, East Germany 
etc. And this clause is going to 
make a further sub-division. As I 
have submitted it is an affront to 
these officers. They are denied oppor
tunities and this will be against Arti
cle 39(d) of the Constitution. They 
are discriminated against and this will 
be the last straw on the earners back. 
We have seen the report of the Pub
lic Accounts Committee. It has been 
stated that there is no justification for 
this discrimination. But from a reply 
given by the Hon’ble Minister for 
Revenue and Expenditure on the floor 
of the House in December, 1972, we 
find that it was said—the PAC hfcd 
been persuaded to withdraw its re
commendation. Sir, we are small 
people. We are completely bewilder
ed as to how the Executive could 
have the temerity of persuading 
highest body in the land to withdraw 
its recommendations. Sir, we request 
this august body to set up a righ 
power committee to go into this 
matter. We appeal to this august 
body, iet a Parliamentary body be set 
up to go into the structure of the I.T. 
Department, its officer personnel, and 
its working and make recommenda
tions to this effect. Sir, we oppose 
this amendment.

MR. CHAIRMAN: You mean clause 
2—the nomenclature.

SHRI S. K. ROY: Clauses 2 and 3.

Sir, I will now come to some other 
matters. In clause 22, possibly, it has 
been said that interests on deposits to 
the extent of Rs. 3,000, if utilised for 
building purposes would be exempt. 
This is a laudable provision, but it 
touches only the fringe of the prob
lem. As had been done in foreign

countries after the war, to encourage 
blackmarket money to come to the 
regular market—if we may suggest, 
the Government may announce that 
within 6 months of the passing of this 
Bill, all moneys which are kept in 
scheduled banks for a minimum 
period of 5 years, the source of such 
moneys will not be enquired into. 
Sir, do you mtean that this would be 
placing a premium on dishonesty?

MR. CHAIRMAN: Absolutely.

SHRI S. K. ROY: Sir, may I res
pectfully say that would it not be a 
case of cutting one’s nose to spite 
one’s face?

MR. CHAIRMAN: Is it better that 
we cut our face to spite our nose? Is 
this your suggestion?

SHRI S. K. ROY: It can be with
drawn for laudable purposes like 
building hospitals, leper homes, poor 
homes and educational institutions 
like Schools, Colleges, Universities 
and also for house building purposes; 
provided it is spent under Govern
ment supervision.

MR. CHAIRMAN: What will
happen to those who have gold, 
diamond, etc., and black moneys in
vested in lands and buildings and 
other things?

SHRI S. K. ROY: That does not 
come squarely within clause 22, but 
if you give us time, we will make our 
submission. i

MR. CHAIRMAN: All right. Please 
come to next pont.

SHRI S. K. ROY: Clause 12 of the 
Bill, about accounts being audited, 
compulsorily maintained, and audited 
we would suggest that the limit of 
the turnover should be raised to Rs 5 
lakhs. In the same context, there are 
instructions in this department that 
incomes up to 50,000 in the cities of 
Calcutta and Bombay, and 25,000 in 
other cities, disclosed in a return will 
not be enquired into iand summarily 
dealt with. Possibly it defeats the 
purpose.
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MR. CHAIRMAN: It is subject to 
tome other restrictions—once in two 
years or three years—a return would 
be accepted in Calcutta and Bombay 
for expeditious assessment and once 
in three years a checking will be 
made. If anything wrong is found, - 
then the accounts of an assessee will 
be examined every year. lg that 
correct?

SHRI S. K. ROY: Yes.

MR. CHAIRMAN: What is your
suggestion? It should be reduced to 
how much?

SHRI S. K. ROY: We suggest
Rs. 15,000 in all cases.

MR. CHAIRMAN: Let me tell you, 
we want to get at the large houses.

SHRI R. L. BOTANI: Sir, about 
clause 45—according to clause 32 the 
Deputy Commissioner has been given 
a concurrent jurisdiction and accord
ing to clause 68 the ITO can pass the 
penalty order by the approval of the

Deputy Commissioner—in clause 45
the ITO is required to refer the case 
and get the assessee’s approval.

It will be better if Deputy Com
missioner’s prior approval is obtained 
than to refer it to the assessee. When 
the work norm which is heavy pre
sently is 
necessary.

fixed I do not think it

MR. CHAIRMAN: This is a very 
important amendment which is sought 
to be made. Your parent body is 
coming before us and I am sure you 
will be coming over there. I suggest 
you may kindly place that suggestion 
before them.

SHRI R. L. BOTANI: Clause 46 is 
very good but the time limit should 
be extended to six months.

MR. CHAIRMAN: We have dis
cussed this point. \

Thank you.

[The witnesses then withdrewJ

IV. Life insurance Agents’ Federation of India. Calcutta.
Spokesmen:

1. Shri J. Prasad—President.
2. Shri S. P. Hazra— Vice-President.
3. Shri A. K. Purkayastha— General Secretary.
4. Shri C. M. Dugar—Treasurer.

MR. CHAIRMAN: One of the direc
tions of the Speaker of Lok Sabha is 
that your evidence is liable to be 
treated as public and is liable to be 
published, unless you specifically 
desire that all or any part of your 
evidence tendered by you is to be 
treated as confidential. Even though 
you might so deseire that all or any 
part of your evidence is to be treated 
confidential, such evidence is liable to 
be made available to the Members of 
Parliament.

SHRI J. PRASAD: We do not want 
any part of our evidence to be kept 
as confidential. Now, our General 
Secretary will make our submissions 
before you.

SHRI A. K. PURKAYASTHA: I

do not want to read the memorandum 
which is already before you.^ 1 will 
just confine to three points. First, for 
the first time in the history of the 
country, for the first time in the 
history of Life Insurance, commission 
earning self-employed professionals, 
the Life Insurance agents, have been 
granted the benefit of Gratuity. But 
under sub-section 10 of Sec. 10 of the 
IT Act, 1961, no provision has been 
made to grant and benefit to income- 
tax on gratuity payable to anybody 
other than the salaried or wage earn
ing class. It is our prayer that we 
should be given same exemption as 
it is given to the salaried class or 
wage earning class.

Secondly, as regards annuities we 
should be given the same status as
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that of other professions in the 
country. You may be aware that LIC 
are recruiting full time professional 
career agents; educated young boys 
are taken in and given stipend for 
two years before they are put into the 
market. Many young boys ieel hesi
tant to come as this profession has 
not gathered enough strength. We 
suggest this unorthodox profession 
may be given the same status as that 
of chartered accountants, solicitors 
and lawyers. Thirdly, when life 
contingency annuity is taken by some
body, the capital is taken as vanished 
and only income remains. As a 
result, there is lot of hesitancy on the 
part of people to take life conti- 
gency annuity or impaired life 
annuity from the LIC. Now in the 
country joint family is disintegrating. 
People are coming into urban areas

and families have become small. They 
would like to have annuity of their 
own because joint family which was 
protecting the older people and giving 
them solace of being looked after in 
their old age is now vanishing. Time 
will come when we will find that they 
are looked after by the younger 
group. This will create some socio
economic problem. We therefore sub
mit that Government should allow 
exemption of income-tax to those who 
take these annuity schemes.

MR. CHAIRMAN: We will consider 
your suggestions to the extent they 
relate to the Bill. We will see what 
we can do.

Thank you.

[The Committee adjourned]
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I. Hindustan Chamber of Commerce, Bombay.

Spokesmen:
1. Shri Ramesh Chandra Rastogi
2. Shri Laxmi Narayan Taparia
3. Shri J. N. Gupta
4. Shri Pannalal Sanganeria

II. (a) Standing Committee of Public Trusts of Bombay, Bombay. 
Spokesmen:

1. Shri P. P. Khambatta, Advocate-Leader
2. Shri B. K. Boman Behram, Advocate
3. Shri Chimanlal C. Shah, Solicitor
4. Smt. Z. E. G. Carrimbhoy
5. Dr. Y. Najmuddin
6. Shri C. C. Choksey
7. Monsingnor A. Cordeiro
8. Dr. R. C. Cooper
9. Shri H. L. Navalkar, Solicitor

10. Father Martins
11. Shri H. B. Kapadia, Hon. Secretary.

(b) Shri Bharat Jain Maha Mandal, Bombay.
Spokesmen:

1. Shri Sriyans Prasad Jain
2. Shri C. C. Shah
3. Shri J. R. Shah
4. Shri Khimchandbhai Bora
5. Shri J. H. Doshi
6. Shri D. S. Gardi

W itn e s s e s  E x a m in e d

I. Hindustan Chamber of Commerce, Bombay.
Spokesmen: ’

1. Shri Ramesh Chandra Rastogi
2. Shri Laxmi Narayan Taparia '
3. Shri J. N. Gupta
4. Shri Pannalal Sanganeria

(The witnesses were called in and they took their seats)

MR CHAIRMAN: I thank you very 58 of the Directions by the Speaker,
much for having come here to appear which provides that the witnesses
before the Select Committee and give must be informed that the evidence
us your valuable suggestions and they give would be treated as public
clarifications. ^  liable to be pulished, unless

Before we take your evidence, I they specifically desire that all or any
may draw your attention to Direction part of the evidence tendered by them
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As to be treated as confidential. Even 
though they might desire their evi
dence to be treated as confidential, 
such evidence is liable to be made 
available to the Members of Parlia
ment.

Now, before I take up the discussion,
1 want to tell you that we have receiv
ed your memorandum and it has been 
circulated to all the Members and all 
the Members have read and have 
gone through it. Apart from what 
you have stated in it, if you want to 
highlight or emphasise anything, you 
can do so. First you can give a gene
ral introduction and then you can go 
clause-by-clause, and after each cla
use, the Members will, put their ques
tions for clarification. L

How much time would you like to 
have? We have got three batches to 
be examined today. You have come 
first.

SHHI PANNALAL SANGANERIA: 
We will take half an hour.

MR. CHAIRMAN: Let us see.

SHRI PANNALAL SANGANERIA: 
Now, in the income-tax law, some 
measures are made prospective and 
some retrospective. Wherever the 
law is made retrospective, they have 
got both effects, either good or bad, 
and in the majority of cases, they 
make bad effect on the tax-payer be
cause some cases are generally with
drawn due to the retrospective effect. 
Therefore, it is requested that taxa
tion laws should be framed so as to 
have only a prospective effect. That 
is one suggestion.

The other suggestion is about the 
limit of Rs. 5,000.

MR. CHAIRMAN: You are going 
clause-by-clattse? Or, are you going 
into general details?

SHRI PANNALAL SANGANERIA: 
.Details.

MR. CHAIRMAN: I think on the 
Urst point, that is, the tavation laws 
should be made with prospective and 
not retrospective, ere you going to ex
plain your point of view, or, can I ask

the Members to finish it first? First, 
I think you are going to give your 
general impression. If you go clause- 
by-clause, then I think it will facilitate 
the Members if they could put the 
questions.

SHRI R. V. SWAMINATHAN: We 
have also gone through the memoran
dum. They have already given their 
points. If they have got anything to 
say in addition, let them say.

MR. CHAIRMAN: We know the 
Members read it, and some of them 
may seek clarifications.

SHRI PANNALAL SANGANERIA: 
If they are putting questions clause- 
by-clause, we are ready to answer 
them, because we have nothing to say 
more than what we have stated in the 
memorandum. But w^ will answer all 
the questions.

MR. CHAIRMAN: All right. We 
start with clause 6.

SHRI S. R. DAMANI: You have said 
in your memorandum that all anony
mous donations should not be taxed; 
and they should be left as they are. I 
want to know from you what kind of 
donations should be treated separate
ly, because there are several things 
such as flood relief or famine relief or 
construction of a taiik Or for such 
other general purposes. This is one 
thing. For creating a trust, people get 
some donation. They make the in
vestment in some kind of securities. 
Will you explain as to which kind of 
donations you would like to be ex
empted and which should not be 
taxed?

SHRI PANNALAL SANGANERIA: 
The main purpose of the Bill is to un
earth black money a) id as far as the 
present position of the law is concern
ed. All kinds of donations should be 
tax-free. Now, I do not understand 
as to how I can classify, because, do
nations may be from various sources. 
It may vary from one rupee to one 

, lakh of rupees. It depends upon the 
person, depends upon the donor who 
wants to donate. There are very few
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persons who can donate a very large 
amount like a lakh of rupees. They 
have a feeling and it is a traditional 

I feeling—and belief that tax should not 
\ be upon them, j believe that all 
\ kinds of donations should be made tax 
[free.
• SHRI S. R. DAMANI: My question 
was this. Do you want to make a dis
tinction between .........

X SHRI PANNALAL SANGANERIA: 
■No distinction at all.

t SHRI S. R. DAMANI: Do you think 
 ̂that donations collected should be 
spent in the same year, for the pur
poses for which they were collected?
I was asking this question. If we say 
that the donations collected should be 

[ spent for the purposes for which they 
[ were collected, in the same year, in 
k that case, will you bs satisfied?
ir
| SHRI PANNALAL SANGANERIA:
| Whether they are spent in the same 
I year or within 15 days, that is another 
f thing. Here, we are concerned with 
what are called Gupta Dan donations. 
We have mentioned about this in our 

"memorandum also. There is a belief 
among so many persons and various 

^communities that if they give their 
; name, suppose if the name is declared.
' the intention of the donation will be

! defeated. So, the Gupta Dan theory 
must be maintained.

SHRI P. G. MAVALANKAR: Money 
 ̂collected from any source is Gupta 
^Dan?

[ SHRI PANNALAL SANGANERIA: 
jMoney collection is a different thing. 
Donation is a different thing. You 
donate to any trust or to any associa-

f tion without disclosing your name, 
that we call donations.

f SHRI P. G. MAVALANKAR: I
f would like to know whether the wit

ness has this in mind. He says that 
there is the tradition of Gupta Dan in 
India. I see that point. My question 
is, whether Gupta Dan is to be given 
irrespective of finding out whether the 
money received is from a good source - 
Or an undesirable source?

SHRI PANNALAL SANGANERIA: 
That is black money I can say. I am 
talking about Gupta Dan. Suppose, I 
do not like to disclose my name. As- 
for the question as to whether it will 
be in line with the spirit behind the 
Bill, I would say, that naturally it will 
be in line with the spirit behind the 
Bill.

SHRI P. G. MAVALANKAR: Do 
you think that any black money do
nated as Gupta Dan will be in tune 
with the tradition of spiritual India?

SHRI PANNALAL SANGENERIA: 
Yes, Sir.

MR. CHAIRMAN: We are not
against Gupta Dan. We are against 
the secret rupee.

SHRI PANNALAL SANGANERIA: 
But, suppose the accountant is not re
quired to give a receipt for one rupee 
donation. The donor will not come 
forward to give one rupee. That is 
the idea behind it.

MR. CHAIRMAN: Is it your conten
tion or is it the contention of the 
Hindustan Chamber of Commerce that 
since the money comes into the trust, 
you should not worry about as to whe
ther it is black or white? Once the 
money comes into the trust, they 
should accept it without questioning.

SHRI PANNALAL SANGENERIA: 
Yes, Sir.

SHRI JYOTIRMOY BOSU: Mr.
Sanganeria have y°u by any chance 
read the Final Report of the Wanchoo 
Committee. On page 78, among other 
things, it says:

“Mis-use of tax exemptions or of 
trust funds by charitably and reli
gious trusts has been confirmed by 
studies made from time to time. In* 
recent study made by the Depart
ment of Company Affairs of 75 
trusts, of which 62 were charitable, 
showed that the business houses 
creating a trust had mostly mis
appropriated the trust funds for 
their own business/’

I would give another quotation.
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The Public Accounts committee in 
their 121st Report (4th Lok Sabha) on 
charitable and religious trusts, have 
said:

‘The Committee desired to have 
an idea of tax evasion through cha
ritable trusts. The representative 
of the Board stated: 1 do not have 
any statistics to show that. This 
sort of evasion is practised through 
trusts, where donations are given 
without disclosing the sources of 
money. We do attempt to find out 
or check up. As to how many such 
cases “we have come across, we do 
not have statistic on this’/ ’

‘ ‘The Finance Secretary added: 
There is a great deal of room for 
evasion through the medium of 
trusts. That the extent of evasion 
is large is a recognised fact even 
without going into the collection of 
facts as to what aie they actually 
doing and so on.”

‘The Committee desired to know 
ihe number of charitable trusts con
nected with big industrial groups. 
In their reply, the Ministry of Fi
nance have stated: ‘The information 
presently available concerns 45 
trusts, each with a corpus of over 
Rs. 5 lakhs, in which 25 per cent or 
more of the total corpus is invested 
in public/private companies and 
other concerns connected with some 
group of business’.9’

“From the data furnished by Gov
ernment. the Committee observe 
'that the total amount in the corpus 
of the above 45 trusts was about 
Rs. 24.11 crores. Out of these 45 
trusts, the investment of 32 in the 
industrial concerns of the group 
was more than 50 per cent of the 
total amount in the corpus. The 
investment of quite a number of 
them was more than 90 per cent of 
the entire amount in the corpus.”

“The Committee drew attention 
to the observations of the Tax Eva
sion Enquiry Committee about con

cealed income ‘masquerading as

donations’ to trusts ‘from a large 
number of ghost or anonymous 
donors.’ The representative of the 
Board stated: What you say is cor
rect. Under Section 12, particular
ly where the Trust is created and 
donations given or contributions 
given, those contributions are not 
liable to tax.”
On both the findings and observa

tions that I have quoted, I would like 
to have your honest comments.

SHRI LAXMI NARAYAN TAPA
RIA: Perhaps, the Bill itself seeks to 
tax the trust and not the black money 
donor. The donor gives the money 
may be it is the official money. Once 
the money comes into the trust, then, 
it has to be applied fcr the permitted 
use, naturally. There are only three 
purposes, namely, medical, education 
and relief to the poor. These three 
objectives are the objectives of any 
welfare state. The use of money is 
controlled by the Public Charity Com
missioner as well as the Income-Tax 
Department. Unless these authorities 
tare satisfied, exemption is not given.

MR. CHAIRMAN: You do not go 
beyond the point that he has raised. 
Trusts are being used as a device for 
tax-dodging. Do you accept it?

SHRI LAXMI NARAYAN TAPA
RIA: I only agree if the suggestion is 
that, the money is used for holding 
some shares in companies or invest
ment in-----

MR. CHAIRMAN: We are not going 
into that question. He has brought 
out two separate findings: one on the 
basis of studies made by the Depart
ment of Company Affairs and the 
other by the Public Accounts Com
mittee, wherein they have found that 
the trusts are used as a device to 
dodge tax, whatever may be the laud
able objectives for which these trusts 
have been created, by the persons who 
are handling the affairs of the Jrust. 
What have you got to say on this?

SHRI LAXMI NARAYAN TAPA
RIA: The finding is that the monleB 
have been invested in companies
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where they hold power. It is a differ
ent thing from evasion. If you place 
more controls on the use of the trust’s 
funds, it is welcome; but I do not un
derstand this when the monies are re
ceived by the trust and they are not 
used for the purpose of acquiring 
power.

SHRI JYOTIRMOY BOSU: Did you 
understand me correctly? I said that 
the Public Accounts Committee drew 

[attention to the observations of the 
Tax Evasion Enquiry Committee about 

^concealed income “masquerading as 
donations to a large number of trusts.” 
It also very clearly says that from the 
data supplied by the Government, it is 
known that the total investment in the 
groups was about Rs. 24.11 crores. Out 
of these 45 trusts, the investment of 
32 in the industrial concerns of the 
group was more than 50 per cent of 
the total amount, in the corpus. The 
investment of a number of them was 
more than 90 per cent. Let us not 
digress.

SHRI R. V. SWAMINATHAN: 
There are people having black money 
who give money to the trusts and for 
charitable purposes. They put it in 
the charitable trusts which utilize that

F-ioney for other purposes. Do you 
ant to allow this?

SHRI C. M. STEPHEN: Your point 
Bis that even if the black money is used 

for the purpose of charity, further 
t̂axation should not be imposed. We 

fcnay not accept it. If the black money 
is used for investment in companies to 
kcquire economic power, it is a differ
ent matter. You are pleading for that 
Kype of charity where money is invest
ed purely for charitable purposes; and 
pn that case, the distinction between 
fclack money and white money need 
(not be driven rather too far.

SHRI JYOTIRMOY BOSU: My
questions were very clear.

> SHRi PANNALAL SANGANERIA: 
U agree fully with the hon. Member 
;^ho spake earlier. He spoke about

two reports, i.e., one from the Public 
Accounts Committee and the other 
from a study made by the Department 
of Company Affairs. Suppose I do
nate Rs. 1 lakh to one trust and then 
that trust money is utilized through 
foul means for different purposes. In 
that event, two poinis arise. If I give 
Rs. 1 lakh which is black money, it 
should not be curbed; but the wrong 
utilization of the money should be 
curbed.

SHRI H, M. PATEL: I think he has 
made the point. As far as the black 
money comes, you should not object to 
it. But you can take steps to prevent 
its misuse.

SHRI JYOTIRMOY BOSU: D0 you 
mean to say that we grant some recog
nition to the black money and wel
come it?

SHRI VIRENDRA AGARWALA: 
That is his view. We can make a note 
of it.

SHRI PANNALAL SANGANERIA: 
We should not dishonour the black 
money.

SHRI LAXMI NARAYAN TAPA- 
RIA: In regard to investment, I would 
say that a few black sheep should not 
induce the Government to hit others.

SHRI JYOTIRMOY BOSU: I am
talking about 90 per cent.

SHRI LAXMI NARAYAN TAPA- 
RIA: Such investments can be treated 
as other economic offences are. The, 
use or misuse should be curbed, rather 
than the receipt of donations.

SHRI JYOTIRMOY BOSU: Do you 
or do you not feel that trusts in this 
country have played havoc in the 
matter of tax collection?

SHRI LAXMI NARAYAN TAPA- 
RIA: This is a matter of opinion. If 
the money is given to a trust, I feel 
it amounts to 100 per cent tax, because 
this is given for a purpose which is 
also the responsibility of the Welfare 
State. You must put restrictions on 
the use of the money.
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SHRI C. M. STEPHEN: We are
proceeding on the basis that a sub
stantial portion of the money given 
to the trust is black money. Don’t you 
think that if this money had been 
taxed, that portion should have gone 
to the Exchequer and only the re
maining portion should have come to 
the trust? In that case, what is ethi
cally wrong with the Government say
ing, “Hand over 65 per cent to the 
Exchequer?” The person who donates  ̂
might lhave expressed certain religious 
sentiments, but the ultimate utilization 
is none of the concern of the doner. 
Assuming that it is black money, Gov
ernment »may come in. What is wrong, 
ethically speaking, with it? We had 
failed to tax it at a particular stage. 
What is wrong about it?

SHRI PANNALAL SANGANERIA: 
Donors will not come forward under 
those circumstances.

SHRI C. M. STEPHEN: We are
concerned about the money. We fail 
to tax it at a particular stage. At least 
to a certain extent, we collect it at 
the stage at which we discover it. 
What is wrong in it?

SHRI PANNALAL SANGANERIA: 
With this amendment, the effective 
donors will be less than they would 
otherwise be, because they will not 
come forward with donations. From 
where will you tax? If the money is 
aot there, where will you tax and 
how will you tax?

SHRI R. V. SWAMINATHAN: Sup
pose there is a person who has donat
ed Rs. 1 lakh. That donation is taxed 
to the extent of Rs. 65,000 and the 
trust will get only Rs. 35,000. But 
this Rs. 65,000 goes to the Government 
which will also use it for charitable 
purposes, social welfare schemes, 
schemes for meeting out social justice 
and so on.

SHRI PANNALAL SANGANERIA: 
People do not think in that spirit, that 
there is no hai\n if we give this 
Rs. 65,000 to Government and Rs. 35,000

is retained with the trust. That is the 
difficulty.

MR. CHAIRMAN: On page 1 of
your memorandum in your comments 
on clause 6(e) you say that it is 
sought to withdraw the exemption 
from the tax in case of charitable 
trusts or institutions that carry on 
any activity for profit and then say 
in the second paragraph;

“In order to meet the demand of 
the charity, the trusts have to raise 
funds by several activities such as 
publishing a souvenir, investing 
their surplus funds in immovable 
property, construction of public 
halls etc. which are let out on rent 
for various functions” .

Wherefrom do you get the idea that 
letting out on rent is an activity for 
profit? It does not come under the 
purview of profit. Income from rent 
will not come under profit.

SHRI H. M. PATEL: This is a point 
which the department should clarify. 
It is by no means clear. Earning 
money is profit. Let us have the 
clarification.

MR. CHAIRMAN: Regarding your 
comment on clause 14, amendment of
sec. 64(iii), you say:

“This provision is most unjusti
fied and against Hindu law and 
culture” .
Which provision of Hindu law does 

this violate?
SHRI PANNALAL SANGANERIA: 

I may ;be permitted to correct this 
observation. It does not offend 
against Hindu law but is against 
Hindu tradition. You will find most 
of Hindu law is personal law. There 
is no such provision in Hindu law.

MR. CHAIRMAN: Then clause 3 9 -  
amendment of section 139: You want 
to raise the limit of profit from 
Rs. 50,000 to Rs. 1 lakh and the turn
over from Rs. 5 lakhs to Rs. 20 lakhs, 
what is the rationale behind this? Is
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you put it at Rs. 20 lakhs, very few 
people will come under this.

SHRI PANNALAL SANGANERIA: 
This is a point we should have dis-, 
cussed at length because it is very 
important. Here many small dealers 
will be affected. Nowadays Rs. 5 
lakhs has no meaning; though the 
profit may be more or less, a turn
over of Rs. 5 lakhs has no meaning. 
There are various reasons for this.

MR. CHAIRMAN: Which has no 
meaning—Rs. 5 lakhs or Rs. 50,000?

SHRI PANNALAL SANGANERIA: 
Rs. 50,000 profit will be on what turn
over? That is most important.

MR. CHAIRMAN: The two are not 
connected. If the turnover is less 
than Rs. 5 lakhs but the profit is 
Rs. 50,000, it will be attracted. Do 
you accept Rs# 50,000 margin?

SHRI PANNALAL SANGANERIA: 
No.

MR. CHAIRMAN: Why? I accept 
your plea that Rs. 5 lakhs in these 
days is not a large sum

SHRI PANNALAL SANGANERIA:
I believe the intention of the law is: 
Rs. 50,000 for gross profit.

SHRI VIRENDRA AGARWALA: 
On what amount of turnover?

SHRI PANNALAL SANGANERIA: 
They are segregating turnover from 
profit. Let m3 take profit first.

SHRI VIRENDRA AGARWALA: 
Rs. 50,000 profit on what turnover?

SHRI PANNALAL SANGANERIA: 
It depends on the business.

SHRI S. R. DAMANI: In principle 
you agree. You say that the figure 
of turnover should be raised from 
Rs. 5 lakhs to Rs. 20 lakhs because 
Rs 5 lakhs is too small a figure in 
these days. You want to increase the 
limit of profit from Rs. 50,000 to Rs. 1 
lakh. Otherwise, you are in agree
ment with this in principle.

Now you say that in small villages 
one cannot find a chartered account
ant.

MR. CHAIRMAN: He doe6 not
speak about small villages; he speaks 
about small margin.

GHRI S. R. DAMANI: He has men
tioned that also. If the profit is Rs. 1 
lakh, what will happen?

SHRI PANNALAL SANGANERIA: 
He can afford it if the profit is Rs. 1 
lakh. That is the idea behind it.

SHRI JYOTIRMOY BOSU: In the 
organised sector today every business 
is audited by a chartered accountant 
and there is move of evasion. How 
do you feel that the appointment of 
a chartered accountant is going to 
avoid tax evasion? Kindly educate 
us in this matter.

SHRI LAXMI NARAYAN TAPA
RIA: The Bill puts two limits. One is 
about the turnover and the other is 
profits.

SHRI PANNALAL SANGANERIA: 
Only the big people who are having 
Rs# 1 lakh or above as profit can afford 
to have chartered accountants.

SHRI JYOTIRMOY BOSU: What is 
the benefit?

SHRI PANNALAL SANGANERIA: 
The income-tax department blindly 
believe in the accounts as audited by 
the chartered accountants.

MR. CHAIRMAN: Do they?

SHRI PANNALAL SANGANERIA: 
Yes, Sir. I think hon Members will 
agree with me that the majority of the 
income-tax officers believe in the 
accounts of the chartered accountants. 
They believe on the audited reports 
prepared by the chartered accountants.

SHRI JYOTIRMOY BOSU: D0 you 
believe that to allow the department 
to scrutinise the balance-sheet and the 
books of accounts will be better in
stead of accepting somebody’s rubber- 
stamping it?

SHRI PANNALAL SANGANERIA: 
It is the duty of the department.

SHRI JYOTIRMOY BOSU: To be 
fair and just to all concerned, the
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department should assume the res
ponsibility of scrutinising the books of 
accounts and the balance-sheets and 
not go by anybody else’s certificates.

SHRI LAXMI NARAYAN TAPA- 
RIA: They have a duty even today.

SHRI JYOTIRMOY BOSU: Try to 
help us please. I am asking you, 
whether you do not think that they 
should have, under all circumstances, 
the right and the authority to scru
tinise all accounts and the balance- 
sheets before they accept the tax 
returns?

SHRI PANNALAL SANGANERIA: 
It is the duty of the department to 
go into details submitted by the 
assessees.

SHRI JOTIRMOY BOSU: This
Bill does not deal with black money; 
it is dealing with the taxation of the 
income of the assessees. This Bill is 
not going to tackle the ocean of the 
evaded money.

SHRI PANNALAL SANGANERIA: 
This particular Bill will not come into 
effect if the income is below Rs. 50,000; 
these assessees will not be attracted. 
O nly the assessees with more than 
Rs. 50,000 as income will be attract
ed. This is what I understand.

One thing more. The tax-practi- 
tioners and the advocates in income- 
tax law will be debarred to some ex
tent from representing to the depart
ment. That is an important part * of 
this amendment.

MR CHAIRMAN; Is it your sugges
tion that the law practitioners also 
should be given power to certify the 
accounts?

SHRI PANNALAL SANGANERIA: 
There are two or three suggestions. 
Either the practitioners should be 
allowed to put their rubber-stamp on 
the accounts like the chartered 
accountants, or, the chartered account
ants may be allowed only to certify 
the accounts and they may not be 
allowed to represent to the depart
ments. Only the advocates and all

these practitioners should be allowed. 
It should be 'either' and 4or\ *

SHRI JYOTIRMOY BOSU: I want 
to ask one or two questions,

SHRI PANNALAL SANGANERIA: 
You are most welcome to put ques
tions.

SHRI JYOTIRMOY BOSU: Do you 
or do you not feel that undetected, 
inflated cost of production and deflat
ed sales revenue are the major means 
of tax evasion? That is the methods 
by which so much black money has 
been created. Do you feel that if they 
take a rigid cost-audit accounting 
system, there may be some remedy?

SHRI LAXMI NARAYAN TAPA- 
RIA: We represent the textile mer
chants only in the Chamber. We feel 
that even small traders who have a 
turnover of much more than Rs. 5 
lakhs still have profits which are less 
than Rs. 50,000. We have no idea 
about the industries.

SHRI R. V. SWAMINATHAN: 
They have given two or three new 
suggestions/ Ask them about it.

MR. CHAIRMAN: One is about in
creasing the limit of Rs. 5,000 to 
Rs. 10 thousand. These second sug
gestion made is about the minors* 
income. The third one is about the 
assessees and the dependants of the 
parents also. We will take them into 
consideration. About the last one, 
that is, the rate of income-tax to be 
reduced, as recommended by the 
Wanchoo Committee, have you any 
idea about the recommendation of the 
Wanchoo Committee?

SHRI PANNALAL SANGANERIA: 
They have recommended 75 per cent 
at the top.

MR. CHAIRMAN: How is it that it 
is likely to result in a better collec
tion of the department? Is it your 
impression or have you made any
study?

SH'RI PANNALAL SANGANERIA: 
More and more people will come for
ward if the rate of tax is reduced.
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MR. CHAIRMAN: Is that your ex
pectation?

SHRI JYOTIRMOY BOSU: You 
have not understood it.

SHRI JYOTIRMOY BOSU: Have
you seen the recent report of the 
Reserve Bank which says that the 
system of voluntary declaration has 
not succeeded at all?

MR. CHAIRMAN: I thank you and 
your colleagues. I thank you on be
half of the Committee for the clari
fications given by you on the points 
raised.

SHRI PANNALAL SANGANERIA: 
If it has not succeeded, why was it 
extended for a further period of two 
months? It was up to December; but 
it was extended to another two 
months.

We thank you.
SHRI PANNALAL SANGANERIA:

(The witness then withdrew)

U. (a) Standing Committee of Public Trusts of Bombay, Bombay.

Spokesmen:

1. Shri P. P. Khambatta, Advocate-Leader
2. Shri B. K. Boman-Behram, Advocate
3. Shri Chimanlal C. Shah, Solicitor
4. Smt. Z. E. G. Carrimbhoy
5. Dr. Y. Najmuddin
6. Shri C. C. Choksey
7. Mosingnor A. Cordeiro
8. Dr. R. C. Cooper
9. Shri H. L. Navalkar, Solicitor

10. Father Martins
11. Shri H. B. Kapadia, Hon. Secretary.

Spokesmen:

1. Shri Sriyans Prasad Jain
2. Shri C. C. Shah
3. Shri J. R. Shah
4. Shri Khimchandbhai Bora
5. Shri J. H. Doshi
6. Shri D. S. Gardi

(The witnesses were called in and they took their seats)
MR. CHAIRMAN: Mr. Khambatta, t0 Direction 58 of the Speaker under

I think you are the Leader of the the Rules of Procedure and Conduct
Delegation. I, on behalf of the Com- of Business in Lok Sabha, which

(b) Shri Bharat Jain Maha Mandal Bombay.

mittee, welcome you and others who 
have come here* to give evidence 
before us.

governs the conduct of this Com
mittee. The Direction provides that 
the witnesses, must be informed that 
the evidence they give would be 
treated as public and is liable to beNow, may I invite your attention
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published, unless they specifically 
desire that all or any part of the 
evidence tendered by them is to be 
treated as confidential. Even though 
they might desire their evidence to 
be treated as confidential, such evid
ence is liable to be made available to 
the Members of Parliament.

I hope you are aware of this direc
tion and I think you will accept this. 
We have received your Memorandum, 
copies of which have been circulated 
to the Members.

SHRI p P. KHAMBATTA: Before 
we do that, I would like to make one 
request. Mr. Shah, who leads the 
next Delegation, would like to make 
a submission, if it is permitted.

SHRI CHIMANLAL C SHAH: The 
next Delegation is likely to cover the 
same ground practically, and I would 
request you kindly to permit the 
members to be present here to lis
ten, so that time will be saved.

MR. CHAIRMAN: I would repeat 
the Direction 58. The witnesses may 
kindly note that the evidence they 
give would be treated as public and 
is liable? to be published, unless they 
specifically desire that all or any part 
of the evidence tendered by them is 
to be treated as confidential. Even 
though they might desire their evid
ence to be treated as confidential, 
such evidence is liable to be made 
available to the Members of Parlia
ment. With this direction in mind, 
you can give evidence, I would sug
gest, Mr. Khambatta, that you give 
a background, dealing with your re
actions to the bill's statement of ob
jectives.

SHRI P. P. KHAMBATTA: There 
are four amendments in regard to 
which I may be permitted, on behalf 
of the present delegation, to offer cer
tain comments. The first of these is 
the one which seeks to have these 
words, viz., “created or established 
after the commencement of this Act” , 
omitted. The result of this will be 
that the benefit of section 11 will be

lost to all such trusts or institutions 
which were created before 1st April, 
1962. Apart from any legal aspect in 
the matter, the first question which 
arises is as to why this is being intro
duced and something is being done 
for doing away with trusts which, 
normally speaking, do a lot of good 
for the people; and, I believe, in one 
sense help in lessening the burden 
of the State itself. What is behind 
this piece of legislation, what is the 
object which is sought to be achieved, 
or what is the mischief which is 
sought to be repressed? So far as 
the normal trusts are concerned, I do 
not think there is anything intrinsi
cally wrong in them except, perhaps, 
one aspect which is that a trust may 
be communal. The fact that these 
trusts are communal, is that—by itself 
—sufficient to seek to do away with 
the exemption which these trusts get 
under the Act? Our submission is 
that it would certainly not and should 
not be a sufficient and adequate rea
son. The reason is that after all, you 
don’t have communal trusts in regard 
to one community alone. You have 
them in regard to all communities, in
cluding the major community. I be
lieve that in volume at least, the 
greatest number would naturally be 
in regard to the majority community. 
Why, then, is it necessary to do away 
with those trusts? There can be no 
doubt at all that if this legislation 
goes through, most of the major 
trusts will have to wind up.

MR. CHAIRMAN: What do you
mean by major trusts?

SHRI P. P. KHAMBATTA: The
major trusts are those where the in
come is fairly large; and there are 
quite a number of trusts in Bombay 
at least and I have the honour of 
representing quite a number of these. 
If those incomes are to be subject
ed to tax, there can be very little 
doubt that these trusts will have to 
be wound up. Most of these trusts " 
get their income from properties, 
investments etc. Others also get 
quite a large part of it from voluntary 
contributions. If all these are to be
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taxed there will not only be not suffi
cient money to go round to the poor 
for whom these are meant; but I am 
afraid there will even be a deficit. 
After all, looking after big properties 
calls for a big staff. As everyone 
knows, expenses, of running anything 
has gone up to-day. Therefore, with 
fixed incomes and expenses going up, 
there can hardly be any doubt that 
trusts will automatically come to an 
end if this is brought about. Refer
ring again to the main point, I would 
say that after all, any piece of legis
lation which is introduced in Parlia
ment, must have as its object one or 
two thin@3, either to achieve a laud
able object which the law-makers 
feel to be good for the country, or 
they feel that the legislation should 
aim at suppressing some mischief 
which is found in some trusts. Per
haps one reason which has impelled 
the law-makers to have this bill may 
be to bring about a better integration 
by removing anything in the nature 
of communal trusts. No doubt, the 
object is very laudable; but will it 
be brought about this way? The 
result, as I said, will be practically 
the destruction of almost every big 
trust. How is it going to bring 
about an integration among the com
munities? We have not been able to 
understand this. I, therefore, ven
ture to think that this cannot be 
behind the minds of the law-makers. 
Certain recommendations of the 
Wanchoo Committee might also, I 
think, have impelled the introduction 
of the present bill. It may be a moot 
point whether the Wanchoo Com
mittee has suggested that the post- 
1962 trusts and pre-1962 trusts should 
be put entirely on the same footing. 
I do venture to think that the Wan
choo Committee also has not had it 
in mind; and certainly, it could not 
have intended that whatever is the 
legislation suggested, the effect of it 
should be a total destruction of the 
majority of the trusts.

Therefore, I again say that it could 
not be that the genesis of this BUI is 
what the Wanchoo Committee said.

Now, the third thing I say is this 
A very laudable object may be, to re
press certain mischiefs found to ope
rate in certain trusts. For the most 
part, these have been taken care of, 
where, for instance, one finds that a 
trust is used as a vehicle for the pur
pose of. . .

MR. CHAIRMAN: You have made
the third point.

SHRI P. P. KHAMBATTA: I am
still trying to understand what is be
hind this legislation, what is the good 
which is stated to be done or. the mis
chief which is stated to be repressed 
by this legislation. I am trying to 
understand to various reasons which 
have been suggested as being behind 
it  I have mentioned two. The third. 
I understand, is this: certain mischief 
which has been found to be in the 
operation and the functioning of trusts. 
Now, no doubt, as we are all aware, 
certain steps have already been taken 
in that direction. Certain things have 
been done to see that where a trust 
is taken as a medium for the purpose 
of exercising power through com
panies or benefiting individual fami
lies, the settler or the members of the 
family, steps are taken to see that 
this should not occur and where it 
occurs, it should be repressed. But 
so far as ordinary trusts are concern
ed, what is the mischief which the 
law makers have in mind and which 
they seek to repress? So far as nor
mal trusts are concerned, what do 
they do? They do not carry on 
businesses? What they do is simply 
this, that they provide money for the 
poor, they have cheap housing for 
their community members and things 
like that; they have hospitals, medical 
relief and so on. What is the mis
chief there which our lawmakers have 
in mind which they seek to repress? 
As far as I can see, there is nothing 
at all.

SHRI BHAGWAT JHA AZAD: 
Have you by any chance seen the 
Public Accounts Committee report on 
these trusts, how they have misbe
haved or are misbehaving? Have you
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seen the report of the Company Law 
Department on the trusts? Have you 
seen the report of the Wanchoo Com
mittee? If you have, kindly argue on 
that point. We do not propose to his 
trusts which are functioning very 
honestly in terms of their objects. 
But when you are asking what is the 
mischief sought to be repressed, I am 
drawing your attention to the reports 
of the three bodies I have mentioned. 
Please enlighten us as to how to stop 
the mischief of the big trusts and also 
say the smaller ones which you have 
in mind.

SHRI JYOTIRMOY BOSXJ: You
spoke about normal trusts. What are 
normal trusts and what are abnormal 
trusts?

SHRI P. P. KHAMBATTA: I am
very glad you have asked this ques
tion. I have in mind the normal com
munal trust which is not concerned 
with gaining any advantage for any 
parlicular family, settler or anything.
I ir ean a trust in the broadest sense 
of the term, namely, the creation of 
obligations on trustees to provide cer
tain things which are purely philan
thropic -----

MR. CHAIRMAN: The question is
a very limited question in which you 
want to argue that communal trusts 
formed before 1st April, 1962 should 
not be denied exemption. For that, is 
it necessary for you to escalate it into 
the realm of controversy and canvass 
the case of trusts and their ex
emplary behaviour? It is open for 
you to do so, but it is, strictly speak- 
king, not necessary. You may tell us 
some further points on why you would 
not want communal trusts formed 
before 1st April, 1962 to be denied 
this exemption without escalating it 
into realms of larger controversy.

MR. CHAIRMAN: You said that
main point is that if they are subject
ed to income tax, there will be no
thing left for them to do.

MR. SHAIRMAN: You said that 
the majority of the trusts would be 
hit y this provision. How many com

munal trusts formed before 1st April,
1962 will be affected if the law was 
enacted as in this Bill? Have you 
made a study?

SHRI P. P. KHAMBATTA: This
delegation represents the Standing 
Committee of Public Trusts of Bom
bay. We have given a list of all the 
trusts we represent, over 200. Prac
tically all of them will be hit hard.

SHRI ERA SEZHIYAN: In the list, 
201 are mentioned—probably there 
are more. Have you made a study of 
the assets and income and yearly ex
penditure of these 201?

SHRI P. P. KHAMBATTA: I have 
not made a study of all these trusts.

SHRI ERA SEZHIYAN: Not you,
but your Standing Committee. Did 
they have such a classification of as
sets, income etc.?

SHR P. P. KHAMBATTA: One of
these is the trust of the Parsi Pan- 
chayats.

SHRI ERA SEZHIYAN: I want to
know specifically figures of the total 
assets, income etc. of these 201. Have 
you got these?

SHRI P. P. KHAMBATTA: No, I
have not got them here.

SHRI ERA SEZHIYAN: Did they
make a study?

SHRI P. P. KHAMBATTA: Yes,
case studies have been made. I have 
not got them here; I can furnish them 
a little later.

MR. CHAIRMAN: If you want us
to take your argument that the majo
rity of the trusts would be hit seri
ously, we would want you to satisfy us 
on two counts: Please state quantity- 
wise that there are so many thousand 
trusts in Bombay out of which <so 
many thousands would be hit, the 
aggregate assets of the trusts are so 
many crores out of which so many 
crores would fall within the new law 
contemplated. Otherwise, your argu
ments would not weigh with us. Have 
you made such a study?
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SHRI P. P. KHAMBATTA: A study 
has been made, but I am not in a 
position just now to give the figures.

MR, CHAIRMAN: Who has made
the study? Is any one of them who 
have made it present here? If you 
are serious abput this argument, let 
us have some more details about it.

SHRI C. C. SHAH: We will give 
you details of at least 30 trusts which 
I have studied myself and with which 
I am associated.

MR. CHAIRMAN: Does it substan
tiate Shri Khambatta’s argument?

SHRI JYOTIRMOY BOSU: Also,
are these trusts of the normal variety 
or the abnormal variety?

SHRI C. C. SHAH: These trusts
are largely for education, medical 
relief, relief of poverty and for hous
ing ;ind other social services. With the 
pres ant rate of taxation and with the 
inco:ne which these trusts have, par
ticularly from voluntary contributions 
every year, a major part of the in
come, if not the whole of it, will be 
completely wiped out or taken away 
by way of taxation and little will be 
left to carry out the objects of the 
trusts. I will give only one instance 
when we come to the next delegation. 
We have worked out the details and I
have got them ready and we will
give them to you in that instance.

SHRI BHAGWAT JHA AZAD: I
know there may be a few more like 
that. The point that we have rais
ed is, while there are trusts like the 
Jain Temple Trusts, we want to be 
satisfied on this score, namely, what 
will be the number of trusts which 
you think will be affected. We want 
to understand this. Suggestions have 
been made by the Company Law 
Administration, and then by the 
Public Accounts Committee and then 
by the Wanchoo Committee. We 
want to prevent any mischief being 
done and save the honest tax-payers. 
Let us elucidate this point. We 
agree with you about the particular 
instance you mentioned. We do not 
want to hit such trusts.

SHRI H. M. PATEL: You actually 
represent a couple of hundred trusts. 
Will it be possible for you to let us 
have a study of these 200 trusts and 
give us proof and establish the point 
that you have been making, that the * 
majority of trusts will suffer, within 
a reasonable period of time?

SHRI P. P. KHAMBATTA: Oh,
yes.

SHRI ERA SEZHIYAN: Let me
take Mr Shah’s memorandum sub
mitted by the Bharat Jain Mandal.
At page 4 you have said that “it is 
true that there has been some abuse 
of the machinery of public trusts 
but we can say with our experience 
that a large number of public trusts 
in the community are fairly well- 
maintained by public spirited pen 
sons, who are respected by the com
munity and who receive large dona
tions.” That means these have been 
managed by the community?

SHRI C. C. SHAH: By the Jain
community.

SHRI ERA SEZHIYAN: Why do
you say that the Jain trusts are good 
and the others are probably bad? 
That is the impression we get

MR. CHAIRMAN: You kindly
understand the point. If you are 
trying to canvass the point before 
the Committee that notwithstanding 
the fact that there are a few com
munal trusts they are serving a laud
able cause which is the welfare of 
the people, and they are not indulg
ing in any malpractice and that this 
sort of denial of exemption would hit 
a majority of the trusts who are 
catering to the services, if this is 
your case, and if you are serious 
about it, then a two-fold study is 
utterly necessary. Please satisfy us 
on two points. How do you say that 
a majority of other trusts are to be 
blamed? We have certain figures and 
statictics given by the Government, 
which are not in consonance with 
what you are saying. But I do not 
know to what extent they are correct 
or not. You give us your figures.



Secondly, the other important point 
that you are making is that purely 
because they are communal it must 
not attract disqualification and the 
clean work should not be hit. On 
these specific points, we want to 
know your views. The Committee 
is not at all interested in general 
arguments. If you want us to do 
something very substantial, and if you 
want your points to be taken serious
ly—we have heard you with rapt 
attention—please give us facts and 
figures. You have our assurance that 
we will consider them.

SHRI C. C. SHAH: Regarding the 
observation which you made with 
reference to page 4 of our memo
randum, all that we say is that the 
trusts with which we are associated 
are fairly well-managed trusts. That 
is not intended to cast any reflection 
on trusts managed by other commu
nities. We are speaking from our 
own experience.

MR. CHAIRMAN: Will you tell us 
what is the income of these trusts for 
the last two years?

SHRI C. C. SHAH: I have got the 
figures for only one trust.

SHRI VIRENDRA AGARWALA: 
We want a study of your 30 trusts.

SHRI C. C. SHAH: We will give 
you.

SHRI S. R. DAMANI: Mr. Kham- 
batta, in your memorandum, on page
4, you have said that "We believe 
that well over Rs. 100 crores (it may 
be even Rs. 500 crores) are being 
spent every year for the relief of 
poverty, education, medical relief and 
other charitable purposes ” It is a 
pleasant surprise that these trusts 
have got a big income like that, and 
are serving a laudable cause. You 
have given this figure, but is there 
any basis, and have you got the facts 
and figures to abolish the income of 
such trusts which have such a large 
income?

SHRI P. P. KHAMBATTA: This if 
only an estimate made and like all 
estimates it is liable to error.

SHRI S. R. DAMANI: ln this con
nection, you have given the names of 
200 trusts in Bombay. I have gone 
through the list. Are they communal 
trusts or not?

SHRI P. P. KHAMBATTA: Most of 
them are communal trusts.

SHRI S. R. DAMANI; In cases 
where such big amounts are spent for 
charitable purposes, if the amend
ment is passed, how it is going to 
affect the institutions of the public at 
large?

SHRI P. P. KHAMBATTA: Most of 
these trusts spend their income in 
alleviating the suffering of the poor: 
that is, education, medical relief and 
things like that. Only very few, may 
run a business but that business is 
not for the purpose which a normal 
business is fulfilling. We in the 
panchayats run our own business, but 
that is to help in the problem of un
employment; especially old people 
who are unable to work, we try to 
help them.

SHRI BHAGWAT JHA AZAD: We 
want to believe your submission that 
most of the trusts spend for the 
poor and not otherwise. We want to 
know whether it is your impression, 
or this is as a result of your study. 
If it is not as a result of any study, 
please tell us what is the basis of 
your statement.

SHRI VASANT SATHE: Would
you kindly tell us, out of the lists 
that you have given us, the amount 
that is being spent extends from 
Rs. 100 crores to Rs. 500 crores—whe
ther they are spending it actually for 
charitable and other noble purposes? 
If I understand the point which you 
have repeatedly been emphasising, 
all these trusts are benefiting the 
poor community at large; not only a 
particular caste or community.



SHRI P. KHAMBATTA: No.
Most of them are communal trusts.

SHRI VASANT SATHE; Trusts 
constituted are communal. But, are 
they spending essentially or substan
tially for the benefit of that particular 
community?

SHRI P. P. KHAMBATTA: Yes.
SHRI VASANT SATHE: If that is 

so, will you kindly give a break-up of 
these trusts, quantum-wise. You said 
about normal trusts. We would also 
like to know as to what are the abnor
mal trusts. Apart from that, we 
would like to have a break up in the 
ease of eaclh trust. I will make it 
clear. Supposing out of 200 trusts, 150 
trusts are, let us say, small trusts, and 
the total aggregate amount which 
they spend is about 10 crores, whereas, 
50 trusts or 30 trusts or even a lesser 
number of them, control an amount of 
Rs. 200 crores, then, we will have to 
think on those lines so as to benefit 
ourselves. Will you kindly give us a 
break up of these trusts and their 
assets as well as their expenditure?

SHRI R. V. SWAMINATHAN: Mr. 
Khambatta, you s&id that some of the 
trusts are carrying on some business, 
not the business of the normal type. 
You said that they are running some 
business for the benefit of the poor 
people. Will you please give us one 
or two examples of the types of busi
ness which the trusts are carrying on?

SHRI P. P. KHAMBATTA: We
have in the Parsi Panchayat, the 
Godrej Trust. It does not employ 
Parsis alone. It employs non-Parsis 
as well. But, mostly, the idea is to 
help people who are not in a position 
to help themselves. Quite a large 
number of people are old people who 
should have been on the retired list 
long ago. But, we do it in order to 
see that these people are not absolu
tely on the streets. In fact, this is 
practically the only business which 
the Parsi Panchayat carries on with 
charity funds worth more than Rs. 10 
crores. For the rest, it is all - . . .

SHRI ERA SEZHIYAN: Mr. Kham
batta, if you see page 4 of your memo
randum, you have said:

“We do not know what considera
tions have weighed with the Gov
ernment in proposing this amend
ment. We believe that the conse
quences of this Amendment are not 
fully realised.”

At the end, you have said:

Wanchoo Committee itself has 
paid handsome tribute to private 
philanthropy in the following 
words:

and you have quoted from the Wan
choo Committee Report. Bui. I would 
like to invite your attention to the 
next sentence given in the Wanchoo 
Committee report itself. You have 
quoted the other one which is con
venient for you. The Wanchoo Com
mittee has said:

“Unfortunately, however, there is 
no good cause which human ingen
uity cannot defile and experience 
has shown that even in our country, 
these altruistic media have been 
abused with impunity for selfish 
personal ends. Since the tax con
cessions afforded to these institutions 
involve a sacrifice of public revenues, 
it becom©3 imperative to ensure 
that tax privileges are not abused 
and they are enjoyed only by those 
charitable and religious institutions 
which deserve them.”
SHRI P. P. KHAMBATTA: We are 

heartily in agreement with the next 
paragraph, which is not quoted. The 
whole point is this, all these trusts 
which we represent, and which are 
mentioned in the memorandum, they 
d0 not resort to any of these things 
and so, when I was making a repre
sentation on behalf of these trusts, I 
have to point out to you only in regard 
to things which we do and not 5n 
regard to things which may be done 
by others.

SHRI ERA SEZHIYAN: That is 
not the question. We want to under
stand ___

207



208

SHRI P. P. KHAMBATTA: On the
first point, you have admirably sum
med up what I have to submit. A real 
normal trust which utilises whatever 
income it has, for education or relief 
of the poor or medical assistance and 
things like that, if its income is to be 
taxed, then, there will be nothing left. 
This is the simple point which I 
wanted to make.

SHRI JYOTIRMOY BOSU: Mr. 
Khambatta, the Tax Evasion Enquiry 
Committee which was set up by the 
Union Government observed about 
concealed income ‘masquerading as 
donations to trusts from a large num
ber of ghost or anonymous donors’. 
What are your comments on the 
same?

SHRI P. P. KHAMBATTA: I am 
coming to that. May we go in order?
I have made my comment on the first 
point. I will take up the second one. 
When I come to that, I w ill-----

SHRI JYOTIRMOY BOSU: The
Wanchoo Committee has been exten
sively quoted by many. I would like 
to invite your attention to the follow
ing observations of the Wanchoo 
Committee.

“A recent study made by the 
Department of Company Affairs of 
75 trusts of which 62 were charit
able showed that the business 
houses creating a trust had mostly 
misappropriated the trust funds for 
their own business.”

I want your comments on both.
SHRI P. P. KHAMBATTA: These

trusts which I am representing do not 
come within that category at all.

SHRI JYOTIRMOY BOSU: I have 
not been able to explain the whole 
thing clearly. It has been stated that 
the donations received vary from 
Rs. 100 to Rs. 500 crores. I am putting 
it to you and the gentlemen who have 
come with you that the money which 
has come to you is mostly tax-evaded 
money. How do you react to that?

SHRI P. P. KHAMBATTA: I am 
coming to that. May I answer this at 
the relevant moment?

SHRI P. G. MAVALANKAR: The
wiuiess has mentioned about the good 
work that these trusts are doing. I 
accept tall that he says. But, I would 
like to ask one or two somewhat basic 

1 questions. First of all, he has been 
referring to the trusts as communal 
trusts and that most of the work don? 
is for communal interests and for 
various communities. I would like to 
know whetherf in view of the fact that 
we have now got a social pattern, the 
Standing Committee of Public Trusts 
of Bombay have anything to say with 
regard to the maintenance of these 
communal trusts in the present social 
pattern? Does he want these com
munal trusts to go on endlessly? 
Secondly, he has been using the word 
'charity* again and again. I would 
like to ask here one question. In view 
of the changed circumstances in our 
country—in the world at large, in 
general, and particularly in our coun
try—does he want this idea of charity 
to remain all the time or do©3 he want 
the idea of welfare to be propagated 
and not charity, and if so, what is the 
harm if, eventually, a number of 
these communal and charitable trusts 
are wound up, so that their tasks are 
taken up by the National Government 
in the years and decades to come. I 
would like to know the viewn of the 
Standing Committee of Public Trusts 
of Bombay in regard to these two 
basic issues.

SHRI P. P. KHAMBATTA: Taking 
your second question first. The point 
w this. It is all very well to say that 
the word ‘charity’ does not fit in with 
the present situation in the country. 
The word itself may not sound very 
well to the ears in a welfare State. 
But, have we come to the stage?..

SHRI P. G. MAVALANKAR: 
Sounds badly to those who receive the 
dharity.

SHRI P. P. KHAMBATTA: The
point is this. Have we attained a 
stage when we have a real Welfare 
State in the sense that what is done 
today in the name of charity need not 
be done at all? If we have come to 
that stage, then, by all means and
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certainly, the word ‘charity* should go. 
But, we have not reached that stage 
yet. What these charitiea are doing is 
this. They are helping in the same 
direction as the State itself does. In 
fact, they are lightening the burden 
on the State at least to some extent. 
Surely, there cannot be anything 
wrong with that. May be, you are 
perfectly right, Sir, that in the years 
to come perhaps 25 years hence, if we 
have a perfect Welfare State, where 
everything will be provided, then, 
charity should be a thing of the past. 
On the question of integration, is that 
something very1 wrong? Afteri all, 
every individual starts at a particular 
point, which is his own family, and 
then, he takec his own community 
members and at the next stage, he 
goes to the people at large. We have 
to begin somewhere. It is not a crea
tion of doing charity at the expense 
of the Exchequer, if every single 
community has a communal trust, 
including the major community. After 
all, all of them are getting the bene
fit, because of the trusts.

SHRI JYOTIRMOY BOSU: Do you 
not believe in making charity, after 
paying the taxes?

SHRI p. p. KHAMBATTA: But that 
is always done. However, it depends 
on individuals and individuals.

SHRI JYOTIRMOY BOSU: That is 
where th'e shoe pinches.

SHRI SYED AHMED AGA: You 
made a distinction between two kinds 
of trusts, viz., one those run by vari
ous communal bodies. The other kind 
relates to those which are perhaps 
doing a very clean job. You say such 
functions are the responsibility of the 
State as well, but all of which our 
welfare state is not in a position to 
discharge. We could see that all 
these trusts get tax exemption. As 
such, in a way, the State is contribut
ing towards that particular charitable 
body. That being the case, how would 
you react to the State having a Very 
effective voice in regard to the mana
gement of the trust money?

SHRI P. P. KHAMBATTA: Perfect
ly, Sir. I entirely agree with the 
point of view, that there should be 
good checks by the State. As a mat
ter of fact, in Maharashtra and Guja
rat, we have the Charity Commission
er who takes care of most things. He 
tfees to it that the management is 
clean and is carried on efficiently. 
There is a v ery  good check imposed.

SHRI VASANT SATHE: Are we 
making provision in this bill, for par
ticipation in the management of the 
trusts?

MR. CHAIRMAN: There are State 
laws which seek to provide for effec
tive checks on management.

SHRI SYED AHMED AGA: How 
would you react to a real participation 
by the State?

SHRI VIRENDRA AGARWALA: 
That is not part of the bill.

MR. CHAIRMAN: Have you got any 
suggestions to give in regard to such 
real participation?

SHRI C. C. SHAH: That is a gene
ral question which applies to all the 
trusts, not only communal ones. The 
second part of the question says that 
there is no provision in the present 
bill to indicate whether Government 
wants such a thing. When such a bill,
i.e., having that provision comes up. 
we can give our reactions to it.

MR. CHAIRMAN: If you suggest 
something on this, we can consider in
cluding it in the bill.

SHRI C. C. SHAH: The Income-Tax 
Act is not the proper forum for mak
ing the provisions. It should be a 
Public Trusts Act, applied to all trusts; 
you have to consider as to what are 
the trusts in which the Government 
would like to have a voice; and in 
what manner.

MR. CHAIRMAN: Mr. Aga says that 
even in regard to communal trusts, 
you have made a distinction, i.e. some 
trusts doing good work and some 
which are not adhering to the highest
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standards. Can you give us some 
idea to help us to distinguish between 
the two?

SHRI C. C. SHAH: There is a dis
tinction between the mischief of mis
management of trusts which is sought 
to be remedied; and the question, as to 
which trust should be taxed which 
sbnuld not be. These are two separate 
issues. The mischief sought to be 
remedied, viz. mismanagement, can be 
remedied in three ways.

MR. CHAIRMAN; There are only 
two different issues. Electrively tackl
ing the malpractice is an issue differ
ent from the other; namely denying 
exemption. You yourself have argued 
the point that even among communal 
trusts themselves, there are good and 
bad ones.

SHRI C. C. SHAH: The exemption 
is granted from income-tax to public 
trusts which are non-communal. That 
is also done at the cost of the Ex
chequer. The only small issue involv
ed, i* whv should communal trusts 
which are doing the $ame kind of 
work should be denied exemption, 
whieh the public trusts get.

SHRI VIRENDRA AGARWALA: 
That is .a very good point.

MR. CHAIRMAN: Then you should 
not hav*e come to the second point 
of good and bad trusts.

SHRI C. C. SHAH: I can under
stand the approach under which all 
charity, where exemption is granted, 
is done at the cost of the Exchequer; 
and that, therefore, we would not 
give exemption to trusts, whether 
communal or non-communal. But we 
do not understand the idea that ex
emption would be given only to pub
lic trusts. Communal trusts ate pro
bably doing more good work than 
the public trusts.

MR. CHAIRMAN: Do you say that 
communal trusts are only as good or 
as bad as public charitable trusts?

SHRI C. C. SHAH: Something more 
than that They are being managed

by people who have put their heart 
and soul into the matter. Because it 
is of their own community, of their 
own people, they personally attend to 
the matters. These are not big trusts 
dealing with crores of rupees.

MR. CHAIRMAN: Do you have any 
specific data? It is not fair to cast an 
aspersion on trusts managed by 
others.

SHRI C. C. SHAH: I am not casting 
aspersion. I am speaking only of my 
experience. We are associated with 
trusts which are only for relief of 
poverty, promotion of education and 
provision of medical relief or other 
social services. They are communal 
in the sense that they cater to the 
needs of a particular community. Is 
there any ground to deny the benefit 
of tax exemption to them when such 
exemption is granted to the other pub
lic trusts? That is the issue.

MR. CHAIRMAN: Communal trusts, 
good, bad or indifferent, should be 
granted exemption as is given to other 
public charitable trusts, good, bad or 
indifferent?

SHRI C. C. SHAH: Exactly.

' SHRI VASANT SATHE: The idea 
of distinguishing between a communal 
trust and public trust is this. Basical
ly we are taking both to be good. Let 
lfls not go into the question of bad. In 
a public trust, the benefit goes to the 
public at large, irrespective of caste, 
creed or sect, whereas in a communal 
trust the benefit goes only to that 
community at the expense of the en
tire society, which is contributing in
directly in the form of exemption. The 
burden of the exemption for the bene
fit of one community is bom'e by the 
entire society. Why should only par
ticular community, majority or mino
rity benefit at the expense 0f the en
tire society by being given 0n exemp
tion? That was the point raised; this 
is the distinction.

SHRI C. C. SHAH: The simple and 
short answer is this: There have Been 
communal trusts in this country since 
centuries. When the 1961 Act came
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to be passed, Government deliberately 
took a decision on a policy matter 
that communal trusts would not enjoy 
the benefit, that is, tho^e created after 
1:062, but that these that had already 
been created prior to 1062 would en
joy the benefit which they had enjoy
ed all these years. This major deci
sion was taken because you do not 
make retrospective legislation unless 
it becomes absolutely necessary. 
People who created trusts year ago 
under conditions and the legislation 
then existing never imagined that 
those trusts would be wipe:! out by 
legislation to be made 50 or 100 years 
hereafter. This, we submit, would be 
a great injustice to the people who 
created such trusts.

SHRI BHAGWAT JHA AZAD: We 
do not want to wipe out trusts. The 
point is very simple. We are not to 
be begged down on the question of 
communal vs. non-communal. We are 
here for saving the good trusts which 
are carrying out the objectives laid 
down in their deed. We were told 
that there is a Parsi trust run on 
sound principles which is employing 
not only Parsis but non-Parsis too. In 
that view, I think the word ‘commu
nal’ in the case of a trust has lost that 
particular meaning and we are not 
concerned with it. We are concerned 
with trusts which are doing good 
work which you stated, which we sup
port. We shall support them. But We 
want to find out how to catch these 
trusts which are not actually perform- 

 ̂ ing what is laid down in their deed 
but doing something else. We want 
to save the good trusts, but how to 
bring to book those trusts which are 
doing mischief? How to do it under 
the law?

SHRI VASANT SATHE: I beg to 
differ. We are on the issue of com
munal trusts. The Bill wants speci
fically to include the communal trusts 
which are pre-1962 within the ambit 
of taxation. We do n°t want commu
nal trusts to continue to have the be- 
neflt of exemption at the cost of the 

| public exchequer whatever may be 
the decision taken in 1961. This ap
pears to be the object. Why should

a distinction be made between post- 
1061 and pre-1961 if on merits a com
munal trust is a good thing for socie
ty?

SHRI BHAGWAT JHA AZAD: In 
that case you may reply to my ques
tion as I have put and his question as 
he has put it.

SHRI C. C. SHAH: Your question 
is very relevant. I am entirely ad 
idem with you that the mischief in the 
administration of a trust, communal or 
non-communal, must be set right by 
legislation or by every means. There 
are three ways >n which it can be 
done. First, the I.T. Act has sought 
to do it by amendment from time to 
time of S.13 and S.12 of the Act. Sec
tion 13 has tried to remedy three mis
chiefs, on the settler, the founder or 
his relative trying to take advantage 
of the income of the trust under the 
guise of a charitable trust—this is 
prohibited now. Two, the settler or 
the founder trying to get the invest
ment of the trust into his own con
cern or business under the guise of 
trust—this is now set right by the 
amendment of S.13 which says that it 
cannot be done. The thiftd mischief 
S.13 has tried to remedy is that any 
indirect benefit being given by way of 
a loan, or by way of a man being per
mitted to reside in a particular house 
ot a very cheap rent and he happens 
to be his relative is sought to be 
denied. All these mischiefs have been 
remedied by S'. 13.

The other way of remedying the 
mischief is via the Bombay Public 
Trusts Act. I would humbly request 
members to study this Act. I have 
been associated with it flince it was 
enacted. I was a member of the Com
mittee which recommended it. I have 
been associated with it ever since its 
beginning. The Charity Commissioner 
is given wide powers to supervise 
the administration of the trusts. 
We have to file our budgets and 
audited accounts. The Commis
sioner is authorised to see that the 
objects of the trust are carried out. 
After the accounts are filed, if he 
finds that there has been misappro
priation, if even by negligence there
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has been a loss to the trust, he can
issue an order of surcharge and make 
the trustees make good the loss caus
ed by the negligent trustee. The 
Commissioner is empowered to ins
pect the accounts of the trust. He has 
inspectors who go round and inspect 
the accounts. If hfe finds that there 
is anything wrong with the trust, he 
has the power to issue a directive to 
them and to apply to the court to say 
that that particular trustee or trustees 
are mismanaging and they should be 
removed. The good administration of 
a trust is taken care of by the control 
and supervision of the Charity Comr 
missioner to whom these powers are 
given. The abuse in the trust is also 
dealt with under section 13 of the 
Act. Even then, if you point out any 
particular mischief which you seek to 
remedy, I am prepared to suggest 
remedies for it. Talking broadly that 
trusts are mismanaged, it does not 
lead us anywhere.

SHRI BHAGWAT JHA AZAD: We 
have got facts and figures. We are 
not talking broadly.

SHRI JYOTIRMOY BOSU: The
Public Accounts Committee, in one 
of its reports, says that “from the 
data furnished by the Government to 
the Committee, the Committee observ
ed that the total amount in the corpus 
of th e  above 45  trusts was about 
Rs. 2 4 .11 crores. Out of these 45 trusts, 
the investment of 32 in the industrial 
concerns of the groups was more than 
50 per cent of the total amount in the 
corpus. The investment of quite a 
number of them was more than 90 
per cent of the entire amount in the 
corpus.” .•

SHRI ERA SEZHIYAN: In one 
case it was 98.5 per cent.

SHRI C. C. SHAH: We do not ap
prove of it. We join the Government 
In seeking to remedy that mischief. 
This is in relation to public trusts. 
This was before the amendment of 
section 13 of the Act. Now, that can
not be done.

MR. CHAIRMAN: Even after
amending section 13, if you are refer
ring to clause 13(2) (h), assuming that 
a Settler secures anything by donat
ing 100 per cent of equity sharehold
ing and nominates his name as e 
trustee, will the Charity Commissioner 
have anything to say in the matter?

SHRI C. C. SHAH: Yes, Sir, be
cause the Act provides that the ix>- 
vestments of trusts-----

MR. CHAIRMAN: He donates ini
tially.

SHRI C. C. SHAH: The investment 
of trust funds can be made only—

MR. CHAIRMAN: He donates this, 
and he does not invest the trust fund. 
In the State law on charities, there 
are so many deficiencies and inade
quacies. If it is not full of deficient 
cies, we would not have been led to 
all this. Clause 13(2) (h) is also ter
ribly deficient. If you are on a larger 
issue, namely, that there are good 
trusts and bad trusts and you can 
distinguish between the two, then 
you will have to do plenty of home
work and just not dwell on the gene
ralities. But if you are on a narrow 
question on this point, on the com
munal trusts only, then, assuming for 
the moment that the Committee is of 
the view that it is not particularly 
enamoured of denying exemption to 
the communal trusts, Committee 
is nevertheless extremely anxious, at 
the same time, to ruthlessly put an 
end to the malpractices which are 
being carried out under the name of 
charities. In that case, firstly, it may 
not want to take up just some argu
ments and come out with them; and 
so, are you prepared to come out 
with facts and figures, because you are 
talking of generalities all the while?

SHRi C. C. SHAH: We are all
entirely at one with you to ruthlessly 
put down any mismanagement or any 
mischief in the administration of the 
trusts.

MR. CHAIRMAN: The ruthless
malpractices, as a result of exemp
tions, are borne out by the facts,
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firstly, that you are augmenting your 
funds by tax-evaded money and se
condly, finding avenues to build up 
your empires.

SHRI C. C. SHAH: We are all again 
with you on both the issues. You have 
in the present Bill suggested three 
amendments which meet that situa
tion. In section 13, you are adding in 
the present Bill, clause (bb) by 
amending the present sub-section (1). 
That meets the first question which 
you realised namely unaccounted 
money being used. That takes care 
of it. We are not fighting that issue 
at all. We agree with you. We will 
point out gome practical difficulties 
in the way of implementing it. But 
we are one with you on the broader 
issues that unaccounted money should 
not be the source of being used in the 
guise of charity. But that applies to 
both communal and non-communal 
trusts. That is not the issue on 
which we are arguing before you to
day.

The second question is about 98 
per cent being invested. That is 
taken care of more stringently by 
sub-clause (e) which is being intro
duced now.

MR. CHAIRMAN: Do you accept
that? '

SHRI C. C. SHAH: Yes; not the
least difficulty. Our only submission 
at present is on the amendment not 
(bb) but (a). That is the only issue 
on which we are arguing at present, 

j We have not even opened our mouth 
| on the other amendments.

[ MR. CHAIRMAN: You can answer 
\ Mr Sathe’s question now.

SHRI VASANT SATHE; I wanted 
to ask what sacrosanct about a 
trust which was created before 1962. 
Talking of retrospectivity here the 
question of the principle of retros
pectivity will not apply because all 
that we are saying is prospectively we 
do not want to have a trust benefited 

■ the expense of the exchequer. It 
! is only prospective. How ls it retros

pective? If you are keen that you 
should enjoy the exemption that is, 
the public trust should enjoy the ex
emption, an amendment can be sug
gested to the Public Trusts Act, by 
which in spite of the intention of the 
original 'Settlers, an amendment can 
be brought about to bring it into 
line. On those grounds, about retros
pectivity, will you clarify how it is 
retrospective, when all that we are 
saying is that prospectively the com
munal trusts will not enjoy the bene
fit of the tax which will be only pros
pective?

SHRI C. C. SHAH: It falls into two 
parts. I will deal later with the 
second part. The first part raises a 
fundamental question, that communal 
trusts, that is to say, trusts whxch 
benefit a particular religious com
munity, will not be allowed to enjoy 
the tax exemption because they are 
for a particular community. That is 
the only issue before us.

There are two reasons which I 
would like to give. First, as my leader 
Mr. Khambatta rightly pointed out, it 
is not as if only one particular com
munity derives the benefit of this 
exemption. Every community, be it 
Hindu, Muslim, Parsee, Jew, Sikh or 
any other community-----

SHRI ERA SEZHIYAN: If all the 
communities derive the benefit, what 
is the harm in amending this?

MR. CHAIRMAN: In effect, you are 
talking of a trust which would be hit 
by the amendment.

SHRI C. C. SHAH: It is not one 
community alone which benefits by 
the exemption which is granted to 
the communal trusts, but it i3 every 
community, major or minor, which 
benefits by that exemption.

SHRI ERA SEZHIYAN: If that is 
so, what is the harm in amending the 
Act?

SHRI TRIDIB KUMAR CHAU
DHURI: He is trying to make out a 
distinction. Whether it is community 
A, B or C, India as a whole is com
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posed of so many communities, and 
he says that all communities can 
derive the benefit of this exemption.

MR. CHAIRMAN: Your assump
tion rests on an extremely legal foot
ing and whether or not such a trust 
will be hit is a matter of tremendous 
doubt. We can, for the sake of argu
ment itself, go to communal trusts 
straightway.

SHRI CHIMANLAL C. SHAH: I
am talking about communal trusts. 
But, the questions which have been 
asked, relate to non-communal trusts. 
So, I have to a'nswer both.

SHRI BHAGWAT JHA AZAD: Mr. 
Sathe has asked question only with 
regard to communal trusts.

SHRI CHIMANLAL C. SHAH: I
am answering his question. When 
you grant the benefit of exemption to 
ja communal trust, the benefit goes 
to every community, and not merely 
to o’nly one community. Now, the 
second part of the question was, why 
should we object to the exemption 
being withdrawn. If this is done, 
then, every community will be depriv
ed of the benefit, and not merely one 
community. All communities alike 
will suffer. If there is a Hindu trust, 
a Parsi trust, a Jain trust and a 
Muslim trust all of them enjoy this 
benefit. It is not only the Hindu 
community or the Jain community 
which gets the benefit. If you take 
away this benefit, every one of the 
members of these communities will 
suffer. Therefore, it is not a question 
as to who will get the benefit and 
who will not.

MR. CHAIRMAN: You say that all 
the convmunities will be hit. Since 
the trusts catering to different com -# 
munities wil] be hit, all the communi
ties will be hit. This is the argument 
that you are putting forth.

SHRI ERA SEZHIYAN: Different
communities have not different trusts. 
Each community will be benefited by

its own trust. If a particular trust 
caters to all the communities, then, 
all people will be benefited.

MR. CHAIRMAN: Supposing there 
is a Hindu trust, a Parsi trust, a 
Muslim trust and a trust, if all 
the trusts together cater to the people
at large___ This is what is being
mentioned.

SHRI CHIMANLAL C. SHAH: If
the people irrespective of the caste, 
community, or religion, are going to 
be benefited, it is a different issue f 
altogether. If it is a non-communal 
trusty all benefit. What I am trying 
to respectfully point out is this. If 
it is a Hindu trust, and not a com
pletely non-communal trust, then, if 
you deprive it of the benefit of exemp
tion, it cafcnot survive. Now, the 
second part of the question which the 
hon. Member asked was, why Should 
we not go to the Charity Commissioner.

MR. CHAIRMAN: This is a very
important question. Assuming that 
we make a provision in the law, that 
all the communal trusts whidh are 
likely to be hit, can go to the Court 
a'nd get their objects changed, do you 
apprehend any difficulty, of such an 
amendment when brought in, being 
struck down or challenged?

SHRI CHIMANLAL C. SHAH: Un
doubtedly, it will be challenged.

MR. CHAIRMAN: On what "
grounds?

SHRI CHIMANLAL C. SHAH: On 
the ground that the wishes of the 
Settler cannot be ignored by the court.
If I have created a trust, for a par
ticular purpose, with a particular 
object, then-----

MR. CHAIRMAN: Why not the
law supersede? This question will be 
posed. If you want the benefit of
exemption, then, you go to the Court#*
If you do not want the benefit of
exemption, then, you need not go to
the Court.
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SHRI CHIMANLAL C. SHAH: 
Even the court will not be able to 
do that.

MR. CHAIRMAN: My question is, 
if we make a provision in the law, 
and if you go to the Court of Law, 
how the Courts will not act under 
the law?

SHRI C. M. STEPHEN: If the
existing law is amended. . . .

SHRI CHIMANLAL C. SHAH: The 
existing legislation provides and it is 
a well-settled law that the intentions 
of the settler have to be taken into 
account. The next question is, ia 
it desirable to do it and why is it 
necessary to do it?

MR. CHAIRMAN: The doctrine of 
Cypres gives you the right. There 
being no provision in the law to go 
before a High Court and say that the 
objects are impossible of implementa
tion, if we make a provision in one 
of the sections, that in case a com
munal trust wants the benefit of the 
exemption, it can go to the High 
Court and the High Court, notwith
standing anything contained in any 
other Law, can confer or give per
mission to such a communal trust to 
become a non-communal trust, what 
would be the position °* *uch a law, 
so far as Constitution is concerned?

SHRI CHIMANLAL C. SHAH: My 
answer is two-fold. First  ̂ the con
stitutional validity of such a provi
sion may be challenged. This will
lead to a lot of litigation. As I said 
earlier, the Courts cannot ignore the 
wishes of the Settler, in trying to set 
at naught what he had intended to 
do. I may be wrong or I may be 
right. Whatever it may be, it is for 
the Courts to decide.

MR. CHAIRMAN: What is your
opinion?

SHRI CHIMANLAL C. SHAH: My 
own view is that it will be unconsti

tutional. This will be challenged 
| under Articles 14, 25 and 26. I am 
[ aaying this with all the responsibility 

that I have. Now, the next issue is

this. Is it necessary to do it or is it 
desirable to do it?

MR. CHAIRMAN: We are not ask
ing any question about the necessity 
or otherwise. Kindly help us, about 
the legality. How it will be chal
lenged under Articles 14, 25 and 26?

SHRI CHIMANLAL C. SHAH: The 
man has created a trust with certain 
specific objects.

SHRI VASANT SATHE: If it is 
contrary to law today, while the Will 
might have been made a hundred
years back-----What is it that you are
suggesting? If a Will is made some 
hundred years back, by somebody, 
then? no law should be made which 
will go contrary to the Will of that 
gentleman? Is that what you are 
suggesting?

MR. CHAIRMAN: It is not manda
tory for the trustees to go to a Court 
of Law. It is entirely discretionary 
and they may go only if they want 
to get the benefit. Would it offend 
Article 14? How it would offend?

SHRI CHIMANLAL C. SHAH; I 
submit that it will be illegal to do so, 
to ignore entirely the wishes of the 
Settler.

SHRI VASANT SATHE: How will 
it be illegal?

MR. CHAIRMAN: Have you ap-
applied your mind?

SHRI VASANT SATHE: We are not 
going to legislate for a settler. We 
are going to make the law commonly 
applicable to all. How will it be 
illegal on a particular settler? Will 
you kindly explain that?

SHRI BHAGWAT JHA AZAD; The 
laws made a hundred or fifty years 
back no longer hold good. They 
might not have taken into account the 
changes in the country. Do you mean 
to say that a law once made, cannot 
be changed in spite of the changes 
that take place?
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SHRI CHIMANLAL C. SHAH: I
am not saying anything of that kind.

MR. CHAIRMAN: Have you any
thing to say in furtherance of your 
stand that such a provision would be 
violative of Articles 14, 25 and 26? 
If not, let us leave it at that.

SHRI VASANT SATHE; How will 
it be violative of Article 14? Mr. 
chairman, he is a learned person and 
we have to benefit by his evidence.

SHRI VIRENDRA AGARWALA; He 
has expressed his point of view.

MR. CHAIRMAN: I take it so.
You said that it would violate Articles 
25, 26 and 14. Have you got any
thing further to say?

SHRI JYOTIRMOY BOSU: If I
understood you correctly, you said 
that an attempt to change the charac
ter of a trust against the wishes of 
the Settlor which might have been 
expressed years ago, unless their 
working becomes impossible, will not 
be acceptable to tine court of law.

SHRI C. C. SHAH: That is the
present law.

SHRI JYOTIRMOY BOSU; If this 
bill is enacted and the trust money 
becomes exposed to taxation, the run
ning of the trust will become impos
sible, according to you, for that rea
son. If you can say the same thing 
before the court of law in support of 
your contention, wtoy is it that you 
are thinking that the court will not 
accede to your request but would 
refuse to change the wishes of the 
settlor?

SHRI C. C. SHAH: Under the
existing law, the court will say that 
tlhe object is education or medical 
relief for a particular community. It 
is not impossible in the sense that 
medical relief cannot be given for 
that community thereafter, if very 
little money is left after taxation. It 
will not be impossible in the sense 
that it cannot be carried out at all, 
within s«ch limits.

SHRI JYOTIRMOY BOSU: Is it
not contradictory? You said that 
once the money is taxed, the function 
of the trusts will be impossible, ample 
material for you to go to the court. 
Now you say something different. You 
had said earlier that if you can prove 
that the working of the trusts will 
become impossible, the court will al
low you to change the wishes of the 
settlor. Now you say that the court 
will say, “you can do it within the 
limited means.”

SHRI C. C. SHAH: Supposing we
spend Rs. 2 lakhs annually, what will 
be left after taxation, will be Rs. 
10,000. It is not impossible, however, 
to continue the work.

SHRI JYOTIRMOY BOSU: I replace 
the word by ‘Very difficult.”

SHRI VASANT SATHE: That lhas
reference to the object; this has 
reference to the working. Mr. 
Chairman, the basic question put by 
the hon. Member still remains un
answered .

SHRI ERA SEZHIYAN: I invite
your attention to the changes that 
have been made to the Pachayappa’s 
Trust group 100 years ago. The 
Trust was created to give education 
to the Hindu boys. But new, in the 
changed circumstances, not only Hin
dus but also others are getting educa
tion there. Because of Uhis, Govern
ment pointed out that they cannot 
give the grant. They went to the 
High Court and the basic objective 
that was indicated by the Settlor has 
been changed.

SHRI C . C. SHAH; I have not said 
that it is impossible.

MR. CHAIRMAN: Before you ans
wer Mr. Sathe, please repl yto the 
question whether, if you can give per
mission, by law, to the communal 
trusts, there would be no difficulty. 
Anyway, we see that Article 14 speak^ 
about equality before law. Article
26 speaks of freedom in regard to 
management of religious affairs. It 
says:
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“Subject to public^ order, mora
lity and health, every religious
domination or any section thereof
shall have the right—

(a) to establish and maintain in
stitutions for religious and 
charitable purposes;

(b) to manage its own affairs in 
matters of religion;

(c) to own and acquire movable 
and immovable property; and

(d) to administer sudh property 
in accordance with law.”

How do you react to this?
SHRI C. C. SHAH; Article 26 

relates to religious trusts. Most of 
the trusts which we represent are, 
however-, what we may call mixed 
trusts. They are both religious and 
charitable ones. They perform reli
gious ceremonies and also do charit
able work. I have not seen in this 
bill, any provision as to how such 
trusts are intended to be dealt with.

SHRI VASANT SATHE: You are
drifting off a little. We have to bring 
you back to the main issue of com
munal trusts.

SHRI C. C. SHAH: Thelhon. Mem
ber’s point was this: “why should
communal trusts be given exemption?*'

MR. CHAIRMAN: That is the basic 
question.

SHRI C. C. SHAH: My respectful
submission is this, that there are limits 
to a man’s charitable intentions. I 
would certainly wislh that a man gives 
help for the entire humanity. But a 
man naturally likes to look round his 
own brethren.

Now take it this way. If I make 
a public trust, a really non-communal 
trust only for my village, limited to 
a small, particular area, that is per
missible according to the law or ac

cording to the question the learned 
mmber put. But if I have a trust 
fop the entire Parsi community or the 
Muslim community or for the entire 
Hindu community all over the countryt

that is not allowed. I do not, with all 
respect, see the logic behind it.

MR. CHAIRMAN: The distinction
is qualitative not quantitative.

SHRI C. C. SHAH: Therefore, as
Shri Khambatta put it in the very 
beginning, is this legislation intended 
to bring about national integration? Is 
that the object? If it is qualitative— 
by qualitative, I understand it is meant 
for an entire community.. . .

MR. CHAIRMAN: No. Irrespective 
of the size of the religious community, 
if it serves only a religious community, 
exemption is to be denied. Here 
quality means the quality of catering 
to a stogie communituy irrespective 
of the quantity. If you have a trust 
for a small village comprising all 
religious communities—it may be a 
small community—it qualifies for 
exemption because it comprises people 
from all communities. I am only try
ing to explain the rationale of the 
proposed law.

Now, let us go back to one very 
important question, because, speaking 
for the Community, we are quite a bit 
concerned about it. _JWe are not at 
all anxious to hit good, genuine trust 
purely because they are communal, 
because that is in terms of s. H-

SHRI C. C. SHAH; We are very 
grateful to you. In accordance with 
s. 11, a communal charity is not 
anything less than public charity. It 
is by s. 13 that it is excluded.

MR. CHAIRMAN: We do not want 
to hit them, without going into the 
question of retrospection. But the 
larger question comes up, and Shri 
Khambatta touched on bit, that these 
trusts constitute the bulk of the trusts 
—this comes to us as some what of 
a discovery—and they have been ren
dering a very good service. They 
fall outside the trusts brought within 
this description, trusts to which Shri 
Jyotirmoy Bosu and Shri Sezhiyan re
ferred. On this point, if you 
could give us a note, you will be 
serving their cause, looking at the
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matter objectively rather than 
generalising jabout it.

SHRI C. C. SHAH: It will be our 
endeavour to assist the Committee in 
every respect we possibly can and we 
will try to place before you as much 
data as we can.

SHRI . M. STEPHEN: You raised 
the question of distinction. If it is 
for a village, we grant exemption; 
if it is for an entire community, we 
do not. Is thi/s not the spirit of the 
Constitution? Take article 30. Take 
educational institutions. If the edu
cational institution is for a particular 
religion, them no grant; but if the 
educational institution is limited in 
some other way for the purpose of 
one taluka or a particular state or 
whatever that be, then no refusal of 
grant. Therefore, the spirit of the 
Constitution says that if you put the 
emphasis on serving a particular re
ligion or community only, the public 
exchequer will not meet the expen
diture of it. Cannot the same ratio
nale apply here also, namely, that if 
the charity is only for a particular 
religion, then the exchequer will not 
meet the expenditure of it, but if it 
is for some other purpose limited or 
circumscribed in the some spirit in 
which the article applies, it can come 
in. Therefore, there is a rationale.

SHRI C. C. SHAH: I appreciate
that, not that if is not without any 
rationale.

What the legislature tried to do 
was two-fold. If I understand right- 
tly, first it stopped all communal 
trusts created after 1962 from getting 
the benefit. Second, the benefit of 
5.80G is not permitted to communal 
trusts because any contribution or 
donation to a communal trust does not 
enjoy the exemption which it enjoys 
when it is a non-communal triwt. So 
in two ways, the legislature has 
already taken steps to gradually reduce 
the communal trusts. Now my res
pectful submission is this: If after
1962, no communal trust can be

created, because it is denied the bene
fit of s. 11 and secondly it is denied 
the benefit of S.80G, enough steps have 
been taken and let at least those that 
exist survive. They do no mischief, 
no harm; in any event, they do some 
good.

SHRI JYOTIRMOY BOSU: The
Christian trusts get a lot of foreign 
ramittances. How do they show them 
in their books of accounts? Govern
ment were unable to give us up-to-date 
figures about these remittances. About 
ten years ago, it was in the region of 
Rs. 2 crores. Now it has almost 
touched Rs. 16 crores per annum, if 
I am right.

MONSIGNOR A . CORDEIRO: 
Whatever remittances are received, 
whether in the country or from abroad, 
are shown as remittances and they arc 
in the normal accounts.

MR. CHAIRMAN; Are they routed 
via the normal channels?

MONSIGNOR A. CORDEIRO:
They are routed by the normal banks.

MR. CHAIRMAN: Do you take
government permission for that?

MONSIGNOR A . CORDEIRO:
If it is required.

MR. CHAIRMAN: Is permission re
quired to you knowledge?

MONSIGNOR A. CORDEIRO:
1 do not know. I can obtain it.

MR. CHAIRMAN: As and when
they are received, they are credited 
in the books of account. Is the source 
mentioned?

MONSINGNOR A. CORDEIRO:
Anybody can ask where it has come 
from.

MR. CHAIRMAN; Are you subject 
to the jurisdiction of the Charity
Commissioner. '

MONSINGNOR A. CORDEIRO:
Yei.
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SHRI C. M. STEPHEN: Here,
/  there is a provision about anonymous 

contributions. If thig provision is 
retained, do you think that the contri
butions made to the Christian church 
will be hit, except, of course, the box 
collections? There are solid contribu
tions being made to the Christian 
church by local donors and by foreign 
donors. If anonymity is the condition 
whereby such exemptions would be 
denied, do you think that the contri
butions being made to the Christian 
churdh will be hit?

MONSIGNOR A. CORpEIRO: 
To a certain extent they will be hit, 
but if the provision is made, it will 
♦make the keeping of the accounts al
most impossible, because people are 
giving 10 paise or 1*5 paise each. 
How are we to know?

SHRI C. M. STEPHEN: For the
Hindus there is something like Gupt 
Dan and all that, saying that the 
donor shall not reveal his name. For 
the Christians there is nothing like 
that.

SHRI P. P. KHAMBATTA: There
is. The right (hand does not know 
what the left hand does.

SHRI C. M. STEPHEN: There is
nothing wrong in myself making a 
contribution saying “please put in my 
•name,” but there is no religious in
junction against the donor revealing 
himself, wthereas for the Hindus, for 
a certain section at least, there is a 
religious injunction against disclosing 
their identity.

SHRI VASANT SATHE; No, no.
(Interruption)

SHRI C. M. STEPHEN: I am only 
emphasising this. For those donors 
who are making a contribution to the 
Chrisian church, there is no religious 
injunction againsrt revealing their 
identity. You have collections in the 
church and anonymous collections. 
Solid contributions are there, and the 
provision now is that solid contribu
tions made anonymously will have to 
attracted by the payment of 65 per

cent tax. Supposing that provision 
comes into law, are you afraid that the 
Christian church will be affected and, 
if you are afraid, how are you afraid 
that way?

MONSINGNOR A. CORDEIRO: I
understand that your point is about the 
major contributions.' Here, there is a 
distribution between the religious 
trust and a charitable trust.

MR. CHAIRMAN; If you are collec
ting money for the church, for exam
ple, or if you are collecting money 
purely as a religious body but are 
utilising it for charitable purposes 
also, then, whether it is exemp - 
ed or not may not be clear, but if 
it is partly religious and partly chari
table in the objectives, then in that 
case may be you are not hit, and 
therefore, the question Mr. Stephen 
will become relevant. If you are ready 
you can answer it. But the basic ques
tion is this. May be the religious ŝ  - 
timent of any community may prevent 
the identity of the person form being 
disclosed. Mr. Stephen says it is not 
necessary so far as the Christians zre 
concerned. Therefore, let every dor or 
disclose his identity.

MONSINGNOR A. CORDEIRO: 
When there are box collections a id 
door to door collections, it may not be 
identified.

MR. CHAIRMAN: When sir. U1
amounts are collected at one particu
lar place a»3 a contribution-----

MONSINGNOR A. CORDEIRO: 
Some people do not want their names 
to be made public, but if there are 
questions asked by the tax authorities, 
the names can be given.

SHRI JYOTIRMOY BOSU: Out of 
the corpus you have get in these 200 
trusts, how much of it is in liquid cash 
or in negotiable assets?

SHRI C. C. SHAH: It is difficult to 
answer this off-hand.

SHRI JYOTIRMOY BOSU; Roughly, 
what would be the percentage?
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SHRI C. C. SHAH: A large propor
tion of it, in my opinion, will be in 
securities and cash rather than im
moveable property.

MR. CHAIRMAN: That is, liquid 
assets.

SHRI JYOTIRMOY BOSU: Thank 
you.

SHRI C. C. SHAH: There are only 
certain trusts who have taken to 
housing on a large scale. The Parsee 
or the Jain trusts have done housing 
for the poor people. They have large 
immovable properties. There are 
certain trusts whose investments have 
been in immoveable properties since a 
long time, pnd that depends upon the 
trusts. It may be that some trusts 
have made investments in immove
able properties and there are some 
who may have liquid assets. We can
not draw any general conclusion over 
that issue.

MR. CHAIRMAN: Whatever are
the facts available as a result of 
your study, please give us, and we 
take it that it is your estimate that 
the majority of the trusts have liquid 
assets.

SHRI C. C. SHAH: In 1953, the 
Charity Commissioner in Bombay 
carried out a survey of investments of 
the trusts which were then registered 
with him. The analysis is that of all 
the communities—Hindus, Muslims 
Parsees, etc.,—the investments in im
moveable properties were Rs. 
85,02,38,103.

MR. CHAIRMAN: In terms of per
centage of the total assets.

SHRI C. C. SHAH: I am giving the 
total .assets also. Then, in public se
curities, the total investment was 
Rs. 30,53,56,134. In other investments 
Rs. 24,90,82,151. The total investment 
was Rs. 91 crores odd. Out of Rs. 91 
crores, about Rs. 35 crores were in 
immoveable properties; about Rs. 30 
crores in public securities, and about 
Rs. 24 crores In other investments.

MR. CHAIRMAN: Other investment 
means----

SHRI C. C. SHAH: It may be
shares, debentures, deposits with banks 
and so on.

SHRI H. M. PATEL: Then, should 
you not modify your original reply 
when you said that the bulk of the 
investments was in securities and 
cash? In the Hght of that, you should 
modify or revise your previous state
ment.

SHRI C. C. SHAH: It will depend 
upon the trusts. It~ is not that the 
bulk is in cash.

SHRI ERA SEZHIYAN: Which year 
was it?

SHRI C. C. SHAH: After 1953, the 
Charity Commissioner has not carried 
out any survey.

iSHRI JYOTIRMOY BOSU: That 
means two-thirds of the corups of the 
trusts in question are in liquid or 
negotiable assets.

SHRI C. C. SHAH: Yes; in 1953.

MR. CHAIRMAN: Please come to
the next point.

SHRI C. C. SHAH: The The next 
point is the amendment of section 13 
by the addition of sub-clause (bb) in 
sub-section (1). We only seek a 
clarification. Sometime there are
charity shows out of which we get a 
fairly good income. That show is not 
connected or is not in the course of 
carrying out of the purpose, the pri
mary purpose, of the trust. The pri
mary purpose, of the trusts may be 
education, medical relief, removal of 
povetrjty,€!tc. But, /that is done in
order to raise income for the trust. 
Will it be treated a»s activity for pro
fit?

MR. CHAIRMAN: Will you be satis
fied if we substitute the word ‘acti
vity’ by the word ‘business’?

SHRI CHIMANLAL C. SHAH: May 
I request that an explanation may be 
added?
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ME. CHAIRMAN: We do not want 
to take the law more onerous than 
what it is. Instead of the word ‘acti
vity', if we say ‘which carries on tany 
business for profit', will you be satis
fied?

SHRI CHIMANLAL C. SHAH: Yes.
I think that will serve the purpose. I 
am going to the next point.

MR. CHAIRMAN: Mr. Shah, I also 
find that business is also inclusive of 
casual adventure, as defined elsewhere 
tions. Kindly see the implications. 
By solving one difficulty, let us not 
create another difficult.

SHRI VASANT SATHE: They are
not interested in casual advantures.

SHRI JYOTIRMOY BOSU: Let us 
hope so.

MR. CHAIRMAN: We will take
care of this. It is purely a question 
of drafting. It is not the intention of 
the Government. Let me tell you 
that it is not the intention of the Gov
ernment to bring in this sort of provi
sion and things like that. This should 
be made clê ar. It is purely a question 
of drafting. We will see to it  Apart 
from this, if there is anything else, 
you may mention. But, do you have 
any objection to the basic idea?

SHRI CHIMANLAL C. SHAH: No. 
But, the only thng is that, an explana
tion may be inserted that jany activity 
undertaken to raise funds or in connec
tion with the objects of the trust may 
not be treated as activity for profit. ..

MR. CHAIRMAN: We will see how 
best it can be done.

SHRI JYOTIRMOY BOSU: I read 
out from the Taxation Enquiry Com
mittee observations about concealed 
income masquerading as donations. . .

SHRI CHIMANLAL C. SHAH:
I About sub-clause (d), which is being 
| added in Section 13 we are at one, if 
, f it is a question of black money being

1 spent. But, we are trying to point out 
certain practical difficulties. The prac
tical difficulties are three-fold. Firstly,

we have box collections in the chari
table institutions and particularly in 
the temples. In the Jain temples, with 
wnich I am concerned, we have 
Bhandars, just as we have Bhandars 
in the case of Hindu temples. It is 
impossible to identify the donor and 
there are sometimes fairly large col
lections, during religious holidays and 
particularly sacred days. Sometimes, 
people like to put more money into 
such boxes.

MR. CHAIRMAN: Are they for re
ligious or charitable purposes? Or, are 
they mixed?

SHRI CHIMANLAL C. SHAH: 
Though it is a temple trust, it has both 
objects, religious as well as charita
ble. But, it is alw,ays there. I am 
going to explain later. But, I cannot 
say it is exclusively religious. That 
is one thing. The second difficulty 
which I may respectfully point out is 
this. Donations are received at the 
Office of the trust. The trustee does 
not personally know about the donor. 
A person may give 100, 1000 or 5000 
rupees. He gives his name and 
address. A receipt is issued to him. 
Now, the trustee may not be able to 
identify the donor who has made the 
contribution.

MR. CHAIRMAN: Then, pay 65 per 
cent. ..

SHRI JYOTIRMOY BOSU: If you
have confidence in the Government, 
of course.

SHRI CHIMANLAL C. SHAH: He 
gives his name and address. The 
Manager in-charge or the Cashier, 
iseues a receipt to him, notes down 
his name and address. Then, when it 
comes to the assessment of the income 
of the trust, after three years or four 
years, if the Income Tax Officers ask 
as to who has paid the money, then, 
the trustee may not be in a position 
to say anything about the identity of 
the donor.

SHRI R. V. SWAMINATHAN: You 
can find out the particulars from the 
receipt which you have issued. You 

have said that the person comes and
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he gives his name and address and 
you have also said that the Manager 
issues * receipt. After three years, 
if the Income Tax Officer asks the 
question, we can find out the particu
lars if he has given the address.

SHRI CHIMANLAL C. SHAH: No.
It has been provided in the Bill that 
the identity of the person has to be 
established to the satisfaction of the 
Income Tax Officer. The address and 
name and other things are given. But, 
the question is of. . .

MR. CHAIRMAN: Supposing, A
comes and gives Rs. 500. According 
to you, there may be a number of 
people like that. A instead of giving 
his name, gives the name of B or C 
or somebody else, and if this is done, 
the position in law is that, you have 
to pay 05 per cent tax, if you are not 
able to establish the identity of the 
person. Is there any difficulty in this? 
There is another point also. He might 
have given a wrong name. This sort 
of practice would be resorted to only 
by the persons who have the black 
money. Why should a person having 
name ‘A* give the name of B?

SHRI CHIMANLAL C. SHAH: No 
wrong name. I did not say that he 
gives a wrong name. I said that he 
gives his name and address. But, 
after three years, We do not know 
where he is.

MR. CHAIRMAN: You should know 
the persons. When a person is & 
genuine contributor, after 3 years 
when it comes to assessment, you 
should be able to ascertain as to the 
whereabouts of the person, and he 
should be traceable.

SHRI CHIMANLAL C. SHAH: Both 
things are possible. He might have 
even given a wrong name. He mi^ht 
have given a correct name and yet, 
he may not be traceable.

* MR. CHAIRMAN: He should be
having the permanent Account No.

SHRI ERA SEZHIYAN: We are 
allotting permanent Account Nos. 
to all the persons: When he gives his

donation, he should be able to quote 
his Permanent Account No.

MR. CHAIRMAN: If Ihis is the 
difficulty which you are apprehending, 
will it be allright, if we say that the 
donors should give the permanent 
account Nos. We do not want that the 
trusts should be put into difficulties. 
Will it be allright, as far as you are 
concerned?

SHRI CHIMANLAL C. SHAH: If
he has no number allotted to him?

MR. CHAIRMAN: You can ask him 
to go the Income Tax Officer and get 
a certificate. He will not give the 
donation under such circumstances. 
Where he feels, that he will be putting 
himself into certain difficulties, by 
making the donation, he will not make 
the donation. It is that sort of money 
we are really after. It is this sort of 
mal practice—and it is sacred object 
of this Bill—which we want to 
prohibit and stop. We would oe true 
to our soil only if we get at the root 
of this problem. It is in this that we 
are really interested. There is 
another thing. In order to overcome 
this sort of difficulty, would it really 
take care of the difficult situation, 
pointed out by the Father, where we 
have box collections and other things, 
where the identity of the person 
cannot be established, if we have a 
sort of division or bifurcation of the 
whole contributions into two, box 
collections and other things, where 
you are not likely to establish the 
identity of the person, we say that 
■prior sanction is necessary. Where 
take care of the difficult situation, 
then, preventive action is necessary. 
Will it take care of the situation? I 
am putting this question to you, as 
well as to Father.

SHRI CHIMANLAL C. SHAH: 
Prior sanction in what manner?

MR. CHAIRMAN: Putting in a form 
to the Income Tax Officer, that you 
are running such and such a trust o r  
institutions, and you are likely to get 
donations or contributions in a manner 
where you are not likely to establish'
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the identity of the persons concerned 
In which oase, our income-tax ins
pectors can possibly come and 
examine it. How would such a 

^scheme work?
SHRI MONSIGNOR A. CORDOIRO: 

It has the air of feasibility. Whether 
it would be practicable in the case of 
every trust, remains to be soon, be
cause it would first involve our 
obtaining the ITO’s sanction to have 
such box collections.

MR. CHAIRMAN: He may or
may not give it; but you would 
have discharged your obligation. 
Supposing you put, by way of box 
collection, Rs. 15,000/-, how are we 
going to know that these are, or are 
not, box collections? Otherwise, you 
might masquerade the donations of 
certain individuals as box collections. 
Have you any thing to suggest by 
which we can really ensure that we 
do not cause hardship to genuine 
cases; but, at the same time, prevent 
mischief?

SHRI MONSIGNOR A. CORDOIRO: 
It is rather difficult to talk of a for
mula which would not harass genuine 
people and at the same time, get 
money from others.

MR. CHAIRMAN: You can think 
about it and write to us.

SHRI S. R. DAMANI: We have dis
cussed quite a lot about the donations 
from undisclosed and undesireable 
persons, I would like to know from 
Mr. Shah, Mr. Khambatta and the 
Father, as to how much, according to 
their own experience, is being made 
in such a way; or, in other 
words, are big amounts being do
nated, or small amounts? What is 
the percentage of such donations 
now; what is the estimated quan
tum, according to you; and se
condly, for what purposes have such 
undisclosed amounts been paid. Some 
people give you about Rs. 50,000 |-f 
sometimes to help people in distress* 
or towards cattle foods sometimes 
for fiood-relief and such humanitarian 
causes. Or, is it a general practice to 
augment the corpus of the trust, not

in accordance with the existing Aot? 
According to the Act, the corpus of; 
the trust cannot be increased. I would 
like to know the approximate amount 
of such donations; and also a* to what 
are the general purposes for which 
such disclosed amounts have been 
donated.

MR. CHAIRMAN: Have you any 
idea of the amounts which come 
anonymously to you; and for what 
special purposes?

SHRI C. C, SHAH: I can speak
only about my experience. My ex
perience is that, on an average, it may 
be 10 to 15 per cent of the total 
collections in which there is difficulty 
in establishing identity. For example, 
if my income is Rs. 2 lakhs i. e., 
coming to my trust, may be Rs. 30,000 
or Rs. 40,0001- are through box collec
tions or in this manner.

SHRI C. M. STEPHEN: It is in
clusive of box collection.

SHRI C. C. SHAH: People like to
put jjn some money as donations 
whenever they come to temples, other 
religious places or hospitals. Even a 
patient makes some donation who.i he 
goes out of the hospital.

MR. CHAIRMAN: You can seek 
exemption under some other section 
also, In regard to hospitals. Anyway, 
if it is the income of the hospital and 
if it falls under section 10 (22A) of 
the Income-Tax Act, that would be 
exempt, even as it is.

SHRI C. C. SHAH: If the trust is 
meant only for medical relief, then 
only Section 10 (22A) will apply; and 
not if it is a mixed trust, serving 
manifold causes.

MR. CHAIRMAN: if it is the in
come of a hospital or other institu
tions, as mentioned here, “for the 
reception and treatment of persons 
suffering from illness or mental de
fectiveness or for the reception and 
treatment of persons during or of 
persons requiring medical attention or 
rehabilitation, existing solely for 
philanthropic purposes and not for 
purposes of profit;” . There are two
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points. If you pay something into 
the income and expenditure account 
of the hospital existing 6olely for 
philanthropic purposes and not profit, 
I  do not think it would be hit.

SHRI C. C. SHAH: I appreciate
that.

SHRI &. R, DAMANI: There are
trusts which run hospitals, high 
schools and all that.

MR. CHAIRMAN: I would request
Mr. Shah to answer upon the assump
tion that if any income went into the 
income of a hospital and it is satis
fying the other conditions, it would 
be exempt.

SHRI VASANT SATHE: And the
further assumption that if the money 
put into the hospitals is no# utilized 
and is not included in the accounts 
of the hospitals; but is utilized by the 
trust for other purposes.

MR. CHAIRMAN: Then it ceases 
to be a hospital income.

SHRI VASANT SATHK: In that 
ease, obviously, it would be covered.

SHRI C. C. SHAH: If it is covered 
by Settions 10(22) and 10C22A), it 
will be exempt; but there are mixed 
trusts which may not be covered. 
The second part of the question of 
Mr. Damani was to enquire as to 
what are the objects for which they 
are given. They are given for all 
kinds of purposes. In the temple, it 
is given principally for religious pur
poses; but it is known to them also 
that the income may be used for 
charitable purposes You rightly said 
that in the case of drought and flood 
reliefs, people do give even fairly 
large amounts.

MR. CHAIRMAN: By cash or by 
cheque?

SHRI C. C. SHAH: If it is by cash, 
the same question arises. In the case 
of cheques, nothing arises. My only 
submission is that after all, there are 

npny ways of eradicating evil of black

money apart from those which hli 
charities. After all it is being ut to 
good use, when given to charities.

MR. CHAIRMAN: That is a view 
point.

SHRI C. C. SHAH: A view point
which you might take into considera
tion. After all, black money circu
lates not because of charitics; it is 
generated elsewhere, it is only used 
here, used by people who iare not 
consumers of luxury or anything.

SHRI JYOTIRMOY BOSU; You 
have lost sight of one thing. There 
are recognised institutions or public 
bodies doing familiar work, sending 
volunteers to refuge inhabited areas 
and so on. There are institutions like 
the Indian Red Cross, the st. John 
Ambulance, Ramakrishna Mission and 
Bharat Seva Sangh. If you ask a 
contribution to them, you get tax 
exemption. So why there should be 
this insistance?

SHRI C. C. SHAH: I am not talking 
of communal charities at all.

SHRI JYOTIRMOY BOSU: I have 
quoted the observations which are 
based on a sound and detailed study, 
that in 50-90 per cent cases, they 
have been grossly misused. There are 
enough number of institutions to 
which contributions can be made and 
which are eligible for tax exemption. 
So I really do not understand why 
there should be so much insistence.

SHRI C. C. SHAH: I think we are 
at cross purposes. I am not talking 
of donations to communal trusts; I am 
on donations to non-communal trusts.

MR. CHAIRMAN: The point is that 
this laudable purpose can be achieved 
via institutions, donations to which 
cause no problem. "

SHRI C. C. SHAH: I am not talking 
of donations to institutions.

MR. CHAIRMAN: Why leave any
thing left in the realm of uncertainty 
which will cause doubt? That is the
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crux of the question.
SHRI ERA SEZHIYAN: In para

graph 3 of your memorandum, you 
say:

“We however would liKe to point 
out that it is not correct to treat 
voluntary contributions as the in
come of the trusts” .

You think it is not an income. It 
may vary from year to year—that is 
a different point. But why do y?u 
want to exclude that?

SHRI C. C. SHAH: What we are 
discussing at present is sub-clause
(d)—anonymous donations. Voluntary 
contributions being treated as income 
of a trust is a separate issue to which 
I am coming presently.

As regards (d), I have nothing 
more to say. On (e), I would like to 
make only two distinctions. Where 
a man has made a trust and invested 
the great part of the trust fund in his 
own business or in his own company 
certainly say it should not be done 
but where a trust has invested its 
funds in shares of good, sound com
panies or in debentures like TISCO, 
TELCO, Bombay Dyeing and so on 
which yield a little more income than 
government securities, even that is 
being sought to be prohibited. The 
trust is not there to utilise funds for 
its own business; it is there only to get 
a little more income than is Available 
from public securities. This distinc
tion may be borne in mind.

MR. CHAIRMAN: Yes. You want 
Government to prescribe securities 
in which you could have it invested.

SHRI C. C. SHAH: It may. I will
tell you what the position in the 
States of Maharashtra and Gujarat is. 
If we Vant to invest in the shares 
or debentures of any company, we 
have to take the permission of the 
Charity Commission and satisfy him 
that it is a sound investment. Then 
it is permitted. But according to this 
clause, it is totally banned; it deprives 
the trusts of a good source of income.

MR. CHAIRMAN: What banned; it 
deprives you of the exemption,

SHRI C. C. SHAH: No, no—see sub
clause (c).

MR. CHAIRMAN: You may invest, 
but you will lose exemption.

SHRI C. C. SHAH: Nc, no; you 
cannot invest at all.

MR. CHAIRMAN: If you invest,
what will happen?

SHRI C. C. SHAH: It is a breach of 
the provision of law. Therefore, we 
expose ourselvefl to the penal provi
sions of law. It may even be im
prisonment.

MR. CHAIRMAN: It is not banned; 
you will only lose exemption. You 
do not accept this proposition? There 
is no question of jail or penalty. You 
just have to pay the tax; that is all.

SHRI C. C. SHAH: We are not talk
ing of communal trusts at all. This 
applies to all trusts.

MR. CHAIRMAN: You said there is 
a ban. How?

DR. R. C. COOPER: The ban comes 
under the Bombay Public Trusts Act. 
It is a complete ban.

MR. CHAIRMAN: I think you
were discussing (e). So far as <e) i® 
concerned, if you violate it, 11 that 
will happen is that the rider of 13 
will come into play no more no less.

DR. R. C. COOPER: Instead of
this why cannot the law make a dis
tinction and provide certain safe
guards? For instance, where it is 
categorically established to the satis
faction of Government that there is no 
question of exercising control, why 
cannot this particular provision be 
broken into two parts, and say that 
in a case in which it is conclusively 
established that there is no question of 
voting or control, the exemption 
should still continue? For instance, 
there another provision in the Com
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panies Act whereby you can give vot
ing right to the Public Trustee of 
India. This can be invoked. Where 
it is successfully established that there 
is no control, why should charities be 
deprived of this? Therefore, you 
may consider breaking this into two 
parts.

MR. CHAIRMAN: Why not Gov
ernment prescribe the investments 
into which the funds of the trusts can 
go without inviting the rider of s. 13?

DR. R. C. COOPER: With due res
pect in respect of trustees of one 
charitable trust, preference of TISCO 
or TELCO might involve exercising a 
right of control whereas in respect of 
another set of trustees who have no 
connection with these companies at 
all, there may be no control involved. 
So do not think it will be possible to 
distinguish with regard to shares or 
securities; it will have to be with re
gard to the opportunity of control.

MR. CHAIRMAN: What is the
harm in accepting that the prescrib
ed investment should be the only 
avenue?

DR. R. C. COOPER: What will
be the prescribed investment?

MR. CHAIRMAN: It can be those
which are recognised by the insu
rance law or some such thing. What 
will have to be prescribed will have to 
be worked out in detail, but this pro
vision is to ensure that the trusts are 
not bogged into making investments 
which are not related to the objec
tives. Then it should be taken care 
of by the Government to find out 
which are the accepted investments, 
allowing 13(2) (h) to remain.

DR. R. C. COOPER: We would
have no objection to that, but under 
the Insurance Act, certain types of 
debentures and preference shares are 
permissible. The difficulty will be 
that those preference shares, if there 
were voting rights, in «pite of your 
prescribing them under the Insurance 
Act, will lead to complications. We 
would have p? objection to any such

thing being prescribed so long as inno
cent trusts are not made to suffer.

SHRI S. R. DAMANI: We are oil
the contention of allowing an invest
ment in preference shares, to make a 
little money so that the trusts’ income 
can be increased.

DR. R. C. COOPER: Subject to the 
other safeguards.

SHRI S. R. DAMANI: Yes; what I 
want to know is this. Is income more 
important, or is safety more impor
tant than income? Which is more im
portant? Income or the safety?

DR. R. C. COOPER: Both are equal
ly important. Here in Maharashtra, 
under the ‘Bombay Public Trusts Act, 
the safety factor is being indepen
dently taken care of by having 
to take the Charity Commissioners 
permission. If you want to invest any
thing in other than Government secu
rities, I may suggest that where first- 
class mortgage or debentures are in
volved, there is no question of lack of 
safety. At the same time, it is possible 
to get the income. I am not sugges
ting that income is more important 
than safety. But we are speaking of 
certain safeguards regarding safety. 
Where it is possible to get the Charity 
Commissioner's permission, why 
should it not be done?

SHRI S. R. DAMANI: For providing 
housing amenities to needy people, 
there also, you can get eight to 10 per 
cent. After all, there is a risk invol
ved in respect of shares or preference 
shares. Why should you insist in such 
kinds of investments where risk is 
involved?

DR. R. C. COOPER: Sometimes it is 
impracticable. We are thinking of Rs.
5,000 to Rs. 10,000. You cannot con
struct a house within that anjount. In 
today's conditions, and context, even 
housing is subject to the same risk, 
and with the various enactments on 
ceiling and so on, perhaps this factor , 
of rislj in housing is much more than 
in the case of securities.

SHRI VASANT SATHE: In Calcutta,
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we were taking evidence. We have 
■■ come across the possibility of gross 

investments. One trust most inno
cently, prima facie, invests in some 
other company in which some other 
people have interests, and they invest 
in that company. And by mutual ar
rangement, this is done. How could 
one avoid it?

SHRI C. C. SHAH: If you take away 
the voting rights on those shares, it 
serves your purpose.

SHRI VASANT SATHE: If you
take away the voting rights, there 
should be no difficulty.

MR. CHAIRMAN; Kindly see the 
provisions. It is not merely the ques
tion of avoiding or evading the provi
sions of section 13 (2) (h). There is 
also the necessity of ensuring that the 
fund of the trust is not made avail
able to those who are not connected 
with the trust. It ifl quite easy to cir
cumvent it and make the fund avail
able. But what has been agitating the 
mind of the Committee is this. It is the 
malpractices which are prevalent. 
Assuming that it was contemplated 
and provided in the law that so far as 
the funds are concerned they could 
only be spent in a particular manner 
prescribed by the Government, what 
would be your reaction?

DR. R. C. COOPER: There is a
parallel provision somewhat on the 
lines of the inter-coporate investments 
in the Companies Act. You can put 
certain limits; subject to certain safe
guards we want that genuine chari
ties should not be made to suffer be
cause of a blanket provision.

MR. CHAIRMAN: I mean a blanket 
on the funds, the funds which either 
go into the object of the charities or 
go m accordance with the avenues 
prescribed by the Government. If 
that is done, we are inclined to con
sider that that would take care of the 
major source of malpractices which 
are erupting from time to tin\e. If that 
is done, may be the other things may 
not be there. How would you react

to this suggestion? I am talking of a 
blanket ban.

DR. R. C. COOPER: Do I u n d e r 
stand that it refers to loans being 
m a d e  or to the purchase of shares and 
G ecurities?

MR. CHAIRMAN: I refer to anything 
like that. Assuming you have the 
fund which is used for charity such 
as hospital or school or any other 
relief to the poor. If you do not do 
that, then, it should be invested in 
the manner as prescribed by the Gov
ernment.

DR. R. C. COOPER: Also in shares 
and securities, because we are inte
rested in investments which will give 
a decent income.

MR. CHAIRMAN: Ultimately, sup
pose the Committee decide that no 
larger investments should be made.

DR. R. C. COOPER: A distinction 
must be made between genuine invest
ments and investments either to 
channelise or control the funds.

MR. CHAIRMAN: It is a distinction 
without a difference.

SHRI ERA SEZHIYAN: A study
made by the Department or Company 
Affairs, as published in the Company 
News and Notes, Annual Number, 
1070, shows that they have investi
gated about 75 companies of which 
two or three companies are in Bom
bay and a large number of them are 
governed by the Maharashtra Trusts 
Act. For example. Binami has an 
investment in shares of companies in 
the same group to the extent of 79 
per cent, and a trust is controlled by 
the Binanis. They have been invest
ing in the share? of Binanta which ire 
a business group. There may be pro
visions in the Bombay or Maharashtra 
Trusts Act, but they have not been 
enough to control or prevent thte mis
chief.

DR. R. C. COOPER: AH these things 
are a^eady taken care of by the sub
sequent amendments which have taken 
place in the income-tax law during
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the last three years. Various provi
sions have been made in respect of 
the investment in sector 13(2)(h).

We make a distinction between a 
trust where there is no question of 
channelising the fund or controlling it 
and a trust in which the trustees have 
made a genuine investment in stock 
exchange, securities. etc., having 
regard to the safety, as for instance, 
first preference share3 or second pre
ference shares and mortgage deben
tures. In case of companies, with 
which the settlor is having no connec
tion whatsoever, take away the voting 
rights.

SHRI VASANT SATHE: Voting
right is not enough. Investment is 
the major advantage. You may take 
away the voting right. But,. . . .

DR. R. C. COOPER: You can even 
provide that not more than a certain 
percentage of the total...

MR. CHAIRMAN: You are speak
ing about both the safety factor as 
well as the income factor being looked 
after. Would you clarify one thing? 
Is there any distinction between the 
investment in go far as the corpus is 
concerned or does it relate to invest
ment of income only?

DR. R. C. COOPER: This includes 
corpus also. Very often, there :are 
debentures, which these Settlors had 
originally p(ut into a tru»3t. These 
debentures become due for redemp
tion. Then, but for the Charity Com
missioner's permission, you can only 
invest in some Government securities. 
But, you can go to the Charity Com
missioner and with his permission, 
you can invest in debentures and 
preference shares.

MR. CHAIRMAN: So far as the 
initial donation is concerned there is 
no restriction. There is no restriction 
in the scheme of things. Suppose, a 
person makes a donation of his 100 
per cent equity holding to a trust and 
nominates 4 others as trustees, how 
would you distinguish such a case?

How such a case be taken care ot 
either by the existing law or by the 
amendment proposed?

DR. R. C. COOPER: In the case of 
small trusts again, the difficulty would 
arise, but for this provision, actually 
where the investment is sold. There 
may be cases, where the investment 
which you considered safe! 5 years 
earlier, may no longer be oafe because 
of the change.......

MR. CHAIRMAN: You are talking 
of change in investment—either cash 
converted into debentures or deben
tures converted into cash. I am 
talking about the initial donation.

DR. R. C. COOPER: Today, I am
donating to a trust, there is no restric
tion of any kind of security being put 
in the. .. .

MR. CHAIRMAN: That being the 
case and that particular donor, puts 4 
of his nominees as trustees, how such 
a case would be taken care of under 
the existing law? This i»s my first 
question? Secondly, how would such 
a case be taken care of unless we 
enact a law in the form in which it is 
suggested now?

DR. R. C. COOPER:‘I am not object
ing to the amendment of the law. But, 
I am objecting to this in this parti
cular form. For instance, I am a 
trustee of a trust. One Settlor is added 
to it. He had given all very good 
first class industrial securities. Now, 
on account of various factors, occa
sions arise for our having to change 
this investment and put in other first 
class industrial securities, then, even 
though we may have no connection 
whatsoever with the management of 
any industrial concern,, we will be 
made to suffer if the provision is 
enacted in the present form.

MR. CHAIRMAN: You have not
answered my question. You are pre
senting another difficulty. The question 
which I raised relates to a mal
practice. I have asked this qnwtion,
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because, it is very important for us. 
What we recommend, will depend 
upon the view that the Committee 
takes. Supposing a person mikes a 100 
per cent donation of his equity hold
ing, and nominates 4 or 5 persons to a. 
charitable trust, such a case would 
not be hit under the existing law. 
What would be your suggestion? The 
exemption would be given. We want 
to prevent *3uch a thing happening. 
How would such a thing be prevented, 
unless, the law is amended, as it is 
sought to be done in the amending 
Bill.

DR. R. C. COOPER: I fully agree
with you that the law in the form, 
which you are contemplating, should 
be enacted. But, we should also take 
care of such cases, which I am referr
ing. Certain safeguards or exemptions 
should be provided under the law, to 
prevent its application to the type of 
cases which I am referring.

MR. CHAIRMAN: Can you suggest 
*ome way of drafting?

DR. R. C. COOPER: I have sug
gested some changes.

MR. CHAIRMAN: Ifoiu can write
to us.

DR. R. C. COOPER: I have written 
a separate letter to the Select Com
mittee and I have sent sufficient num
ber of copies to be distributed amongst 
Members. I have made some import
ant suggestions on this point and it 
is on record.

MR. CHAIRMAN: We do not take 
cognisance of such a letter.

DR. R. C- COOPER: It was a repre
sentation.

MR. CHAIRMAN: We will look into 
that.. Have you, in that, suggested as 
to how to exclude the type of cases 
that you have in mind and to include 
the type of cases, which I have refer
red to?

DR. R. C. COOPER: I have also 
given suggestions with regard to 
anonymous donations.

MR. CHAIRMAN: Have you got a 
copy of it with you now?

DR. R. C. COOPER: I have not got
it.

SHRI VASANT SATHE; It might 
have been wrongly addressed.

DR. R. C. COOPER: It was not
wrongly addressed. There cannot be 
any question of mistake in addressing 
that representation.

SHRI CHIMANLAL C. SHAH: 
There are certain other points on 
which I would like to touch briefly. 
The hon. Member raised the point 
about voluntary contributions. The 
reason why we have suggested is this* 
Until the Finance Act of 1972, under 
original Section 12 of the Act, as it 
then existed, voluntary contributions 
were not treated as income. If I may 
respectfully point out, this was the 
position under original Section 12. It 
is only by the Finance Act of 1972. 
that voluntary contributions were 
included in the category of income. 
The idea is this. Income >3 a regular 
flow of money, like interest dividend 
etc. Voluntary contributions was, in 
fact, not included under income. But, 
Section 12, makes it income now. The 
third point, which I would like to 
submit is this. The present Bill has 
rightly appreciated this point. Under 
Section 11, as it stands at present, the 
trustees have to send 100 per cent of 
their income within 15 months. Now, 
voluntary contributions have been 
made income. They have put it at 
75 per cent. My respectful submission 
is this. So far as the voluntary con
tributions are concerned, they do not 
come regularly. I can tell you from 
my own experience that once in three 
or four years, we make, what we call, 
a collection drive, in order to meet 
the deficit of the next, say 5 years. 
Now, if the voluntary contributions 
are to be treated as income of the year, 
and if we are compelled to spend V5 
per cent of the voluntary contribu
tions, during that year only, it will 
cause a great hardship to the trust*. 
My submission is this. Instead of 75 
per cent, you can make it 50 per cent. 
You can leave it to the trustees. They
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may spend more. Compulsorily, it 
should not be more than 50 per cent, 
particularly in view of the amend
ment to Section 12. Or, otherwise, 
all voluntary contributions need not 
be treated as income, as we have in 
the original section,

MR. CHAIRMAN; If it is of corpus, 
it will be treated as income,

SHRI CHIMANLAL C. SHAH: 
There is a point. There can be a 
specific direction that thiii shall be 
treated as part of the corpus. But, 
how many such specific directions can 
yQU obtain for voluntary contribu
tions? Many of the trusts, which I 
run, they are all in deficit. We spend 
more. Then, we collect money. If, 
after 5 years, we make a collection 
drive and we collect, let us"say, 3 
lakhs or 5 lakhs of rupees, if all that 
has to be treated as income, and we 
are compelled to spend the same 
during the year, it will create hard
ship.

MR. CHAIRMAN: Voluntary contri
butions have, by a fiction of law, to 
be treated as income. But, we can say 
not more than 50 per cent sh6uld be...

SHRI CHIMANLAL C. SHAH: Yes. 
If voluntary contributions are not 
treated as income, then, we have no 
objection. If the original section 
stands, there is no objection.

MR. CHAIRMAN: If you carry on 
your argument a little further, to the 
extent you have income other than 
voluntary incomes, then, if we say 
that so far as incomes other than con
tributions are concerned, 100 per cent 
should be spent, what would be your 
view?

SHRI C- C. SHAH; We agree. After 
all, the object is that income should 
not be wrongly accumulated by the 
trustee*?.

MR. CHAIRMAN: That is why it 
should be a little less or a little more; 
but then, do you think that 50 per cent

should be sp®n »̂ taking the aggregate 
ol the two?

SHRI C. C. SHAH: You have put 
it as two years, including the previous 
year. That can stand.

MR. CHAIRMAN: I can only make 
it 50 per cent.

DR. R. C. COOPER: In the exist
ing i$w also, there Is a provision 
which entitles one to make an appli
cation to the income-tax officer. One 
additional point has to be added in 
that particular provision, for meeting 
the deficits of the subsequent year. 
As long as the trustees give an under
taking to the income-tax officer that 
they will invest in approved securities 
to be used over a period of 5 or 6 
years, there is no problem.

SHRI ERA SEZHIYAN: As per
Section 11(2) of the Income-Tax Act, 
the trustees can carry on.

DR. R. C. COOPER; For specific 
purposes also. One purpose is that 
the trust has run chronically into 
difficulties. For that purpose, he is 
making a drive.

SHRI C. C. SHAH: There are two 
alternatives, one of which is to make 
it 50 per cent.

SHRI VASANT SATHE; It is a point 
which could be considered ; ~ whe
ther 50 per cent is to be allowed and 
the rest to be spread over.

MR. CHAIRMAN; Next point please.
SHRI C. C. SHAH: We feel the 

difficulty in the matter of the mixed 
trusts, whose object^ are both religious 
and charitable. At present, a purely 
religious trust is exempt from all the 
provisions of Sections 12 and 13. If 
fit ha(s a, chaiillf&ble oltfectlve also, 
then it is hit. My submission is that 
when it is a mixed trust, the benefit 
of Section 11 should accrue to it.

MR. CHAIRMAN: It means that It 
will be 1 per cent religious and 99 per 
cent charitable trusts.

SHRI C. C. SHAH: We put a very 
narrow definition on religion. Service
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to humanity or poor people is not 
considered religious. That is the 
whole concept behind it. The idea 
probably is that religion should be 
cncouraged; but charity is hit.

MR. CHAIRMAN: If you mean to 
say that the religious trust is encour
aged. I think it *3 too wrong.

SHRI C. C. SHAH: I think some 
consideration should be given to this 
suggestion.

MR. CHAIRMAN: Any other sug
gestions? Now, gentlemen, all of you 
lu.ve given us valuable information in 
reply to our questions and we are 
thankful to you.

SHRI C. C. SHAH: That is all, Sir. 
We are very much obliged to you for 
the opportunity given to us.

(The Committee then adjourned)
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I. Indian Merchants Chamber, Bombay

Spokesmen:
1. Shri Ganesh Podar, Vice-President.
2. Shri Charandas V. Mariwala
3. Shri V. B. Haribhakti
4. Shri C. C. Chokshi
5. Shri J. P. Thacker
6. Shri C. L. Gheevala, Secretary.
7. Shri M. K. Desai, Deputy Secretary.

8. Shri D. S. Pendurkar, Deputy Secretary.
9. Shri N. Y. Gaitonde

(The witness were called in

MR. CHAIRMAN: Before we take 
your evidence, I may draw your atten
tion to direction 58 of the Directions 
by the Speaker, which provides that 
witnesses must be informed that the 
evidence they give would be treated 
as public and is liable to be published, 
unless they apecifically desire that all 
or any part of the evidence tendered 
bv them is to be treated as confiden
tial. Even though they might desire 
their evidence to be' treated as confi
dential. such evidence is liable to be 
made available to the Members of 
Parliament. I may point out that the 
Committee proposes to give you one 
and a half hours.

SHRI GANESH PODAR: We shall 
try to complete it within an hour and 
a half. We may require if at all, a 
maximum of 10 to 15 minutes more 
which wil be a with your permission.

\
MR. CHAIRMAN: I request you to 

adhere to the schedule.

SHRI GANESH PODAR: Yes. Mr. 
Chairman and Members of the Select 
Committee of Parliament, I thank you 
very much on behalf of the Commit
tee of the Indian Merchants Chamber, 
Bombay, on behalf of my colleagues 
and on my own behalf for having 
accorded to us this opportunity to 
appear before you and personally to 
convey to you our views and sugges
tions on the provisions of the Taxa
tion Law*-* (Amendment) Bill, 1973.

and they took their seats)

The Committee of the Chamber have 
already submitted a detailed memo
randum on the various provisions of 
the Bill and have sought to present 
their point of view I do not propose 
to go into the details of the various 
provisions but I would like to make a 
brief reference to the basic issues 
which in our opinion deserve your 
careful consideration.

The main objectives of this Bill are 
to unearth black money, prevent its 
proliferation and avoid income-tax 
evasion. My Committee fully appre
ciates the objectives underlying the 
piovisions of this Bill and feels that 
there cannot be any difference of 
opinion as regards the question of 
taking remedial measures as may 
appear to be appropriate. They have 
often in the past stressed the impera
tive need and importance of tackling 
the evils of black money and tax eva
sion and urgency for minimising their 
scope and dimensions. The existence 
of these problems has released forces 
of widespread indiscipline in the 
economy, leading to serious imbalances 
and price distortions. Any effort to 
deal with the problems of black money 
and tax evasion should be conceived 
m a broad perspective and a positive 
approach should be made to find out 
the basic factors which tend to encour
age their growth and proliferation and 
then decide to implement measures in 
creating a climate which will natural
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ly lead to their elimination. The Com
mittee of the Chamber have carefully 
considered the various provisions of 
the Bill in this background, but regret 
lo note that' the problems are sought
10 be solved by the Government 
through a negative approach by plac
ing undue emphasis on curbs and 
restrictions rather than endeavouring 
to adopt bold approach with a view 
to tackling the basic problems involv
ed.

Wanchoo Committee rightly high
lighted that a major factor contribut
ing to the creation of black money 
and its proliferation is the built-in 
shortages in the economy. Any 
meaningful effort for tackling the 
problem of black money must neces
sarily involve the augmentation of 
proa action and the maintenance of 
price levels. It is increased produc
tion in agriculture as well as in 
industry that would work in the direc
tion of improving the economy and 
help to remove the evil of black 
money. Unforiunately, rather than 
laying stress on more production, 
greater reliance is being placed for 
meeting the shortages accentuated 
m a in ly  by the system of permits and 
quotas and licences and attendant 
practices of maldistribution through 
controls, regulations and restrictions. 
Such a policy coupled with the fiscal 
policies including the policy of deficit 
financing have given rise to serious 
unbridled inflationary pressures. Inevi
tably, such a situation has led to dis
tortion of price structure providing a 
congenial climate for the tax evasion 
and proliferation of black money. My 
Committee feel, therefore, that there 
exists an imperative need to subject 
to a careful scrutiny the fiscal policy 
as also the industrial policy to bring 
about suitable modifications therein 
with a view to securing the twin 
objectives of increased production and 
price stability which would ensure the

^ elim ination 0f these evils.

Wanchoo Committee has also exami
ned the different causes which lead to 
tax evasion. It is indeed a cumula

tive result of a set of inter-related 
complex factors. Even as early as 
1957, analysing the phenomenon, Shri 
T. T. Krishnamachari, the then Finance 
Minister of India, observed:

“I have' come to the conclusion 
that our existing rates of direct tax 
at top levels deprive the tax struc
ture of all flexibility. It is said that 
they tend to diminish the incentive 
for work but I am aware that they 
encourage large-scale evasion. It is 
now recognised that the very high 
rates of direct taxation in the top 
income brackets in many countries 
of the world in practice are tole
rated or tolerable only because of 
considerable evasion that * takes 
place. In other words, the high 
rates tend to be applied to a corrod
ed tax base.”

According to the Wanchoo Commit
tee, prevalence of high rates is the 
first and the foremost reason for tax 
evasion, because this is what makes 
the evasion so profitable and attrac
tive in spite of the attendant risks. 
Such rates create a psychological bar
rier to greater effort and undermine 
the capacity and the will to save and 
invest.” At the existing level of taxa
tion, a person having an income of Bs.
1 lakh is left with Rs. 40,200 without 
taking into account the additional 
incidence of wealth-tax. Having 
realised this impact they recnmmcrded 
that the maximum marginal rate of 
income-tax be reduced from 77,75 per 
cent to 75 per cent and some reduc
tion in tax rates should a?oo be given 
at the middle* and lower levels. Instead 
of acting upon this basic recommen
dation, the Government has chosen to 
implement such of the recommenda
tions of the Committee which enjoin 
levy of higher penalty and give 
extremely wide powers to the tax 
authorities. Even most reasonable 
recommendations of the Wanchoo 
Committee, such as taxation of domes
tic companies at a uniform rate of 35 
per cent and abolition of surtax on 
companies have been totally ignored. 
Further, the recommendation relating
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to the deletion of section 104 has not 
been accepted even though section 
104 Companies are not in a position to 
plough back their profits because of 
relative high rate oi* taxation and the 
provision for compulsory distribution 
of dividends. Mv Committee cannot 
but feel that the provisions of the 
Bill reflect a purely negative approach 
and are likely to prove to be self- 
defeating.

My Committee would like to make 
a pertinent ovservation that the
Government have *n the Pa3t appoin
ted a number of Committees and 
Commissions to go into the question of 
unaccounted money and tax evasion 
right from Prof. Kaldor to Wanchoo 
Committee and have only taken 
recourse to implementing the various 
recommendations that were of a reve
nue generating character and have 
totally disregarded the approach and 
the spirit of the other recommenda
tions of these Committees.

It is a matter of deep regret that 
the Government should have thought 
in terms of introducing drastic pro
visions affecting the charitable trusts 
which in the opinion of my Commit
tee, would radically affect the accep
ted and the age-old practice of social 
services being carried out by citizens 
of this country. It is well recognised 
on all sides that by tradition private 
philanthropy had been playing a
prominent role in catering to the 
educational, medical, socio-economic 
and religious needs of the country. In 
so doing, it has supplemented the 
work of a welfare state. In this back
ground, the position of the charitable 
trusts in any society and the contri
bution which they are able to make to 
the social welfare of the country has 
to be viewed. It should, therefore, be 
the endeavour of the state to help in 
nil possible manner such efforts rather 
than inhibit them. Government’s pre
sumption may be that the state can 
find all the resources to render social 
services to the poor and the needy, but 
my Committee feel that the country 
has not attained a stage when it could

be possible for the Government to 
iurinsh such services to the vulnerable 
section of the community without 
their being supplemented by the 
charitable trusts. It is, therefore, 
unfortunate that some of the Pro
visions of the Bill designed to curb 
malpractices that may be practised by 
a few, tend to restrict even bona fide 
activities of a large number oi genuine 
charities. Government, may be in their 
anxiety to further the concept of 
secularism, are seeking the with
drawal of exemption in rcc^ect 
of charitable trusts instituted before 
1st April, 1962. Secularism means 
equal respect and tolerance for all 
faiths and religions. It should not 
therefore} result in the obliteration of 
assistance by way of charity given to 
members of the public professing a 
particular religion or belonging to a 
particular caste or community.

Naturaly, a question aTises to 
whether it would be proper to fatter 
the working charitable trusts through 
legislative action when nearly 40 per 
ccnt of the population is below the 
poverty line. As it is, the problem is 
immense and Committee are of 
the firm view that the state alone 
cannot look after the welfare activities 
of the community for a long time to 
come and it is. therefore, but neces
sary that every effort to supplement 
it needs encouragement. In this back
ground, these provisions should be 
reviewed.

Further, my Committee view with 
concern the provisions relating to 
searches, seizures, penalties and pro
secutions because they are too drastic 
in relation to offence committed and 
are of a draconian character. Past 
experience presents enough testimony 
to the position that such measures do 
not deter the confirmed tax evaders 
who can circumvent them with ease. 
On the contrary, such measures create 
difficulties and hardship as also prove 
a possible source of harassment to the 
honest tax-payers. Jurisprudence re
quires that no innocent person should 
suffer and the law should protect an 
honest citizen. These provisions,
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therefore, have to be reviewed in this 
light and suitably modified.

Before I conclude, I thank you once 
again for this opportunity for a dis
cussion. May I know, with your per
mission, Sir, ask some of my collea
gues to elaborate specific issues and 
the technical implications arising out 
of the provisions of this important 
Bill?

MR. CHAIRMAN; Before your col
leagues take over, I would like to ask 
one or two questions on the general 
observations you have made. You 
have said making the law more and 
more stringent on the one hand and 
keeping the tax rates where they are, 
would not help achieve the objectives 
of the Bill, namely, unearthing of 
black money or checking and arresting 
its dimensions or its proliferation and 
you seem to be suggesting that what 
constituted the foundations of the 
Wanchoo Committee report, namely, 
rationalisation of tax structure, unless 
that is brought about, the efforts 
which we are making, may not lead to 
any positive results. Let that be so. 
But, certain questions arise here out 
of your observations. You say that if 
you keep the tax rates at a reduced 
level, it will make people more honest 
and efficient. But, statistics seem to 
reveal that tax-evaders are not few 
in the organised sectors and when we 
had the tax rates at a reduced level, 
as in the 50s, the experience of the 
Department was that, tax evasion was 
not really less than when the tax 
rates went on increasing, j want, 
therefore, to ask you this question. 
Even in the 1950s., when the rates 
were more rational than what the 
Wanchoo Committee suggested, the 
tax evasion was rampant on a large- 
scale. What makes you feel that the 
members of your Chamber would be 
able to assure the Committee that with 
the rationalization of tax rates, there 
will be "a miraculous change in the 
attitude of the recalcitrant and dis
honest elements?

SHRI C. C. CHOKSHI: Thank you 
very much for this very good ques
tion. Taxpayers, as a class, may be

broadly divided into three categories. 
There are some tax-payers who will 
pay tax honestly and fully, whatever 
rates are levied by the Government. 
There are tax-payers, on the other 
hand, who will evade taxes, however 
small the taxation rates may be. But 
in between, there is a large number 
of tax-payers who form the bulk who, 
at certain rates of taxation, would not 
care to evade taxes and this class is 
the most important class to which we 
should pay attention, and whose num
ber goes on increasing, as the rates of 
taxation goes on increasing. You 
are right when you say that there was 
tax evasion even when the tax rates 
were fairly moderate. This question 
of understanding as to what are the 
moderate tax rates, is to be divided 
into two parts. One is that the tax 
rates have got to bear a relationship 
to the capacity to earn income or to 
earn profits. We are living in a period 
of terrible shortages. Rightly or 
wrongly, people have got a lot of 
opportunity for making profits by a 
little bit of effort, by organizing their 
business or by putting in hard work 
if the persons are professionals. In 
this manner, a person gets an oppor
tunity to get a higher income; and 
when he gets it, his reaction, as a 
human being, would be to try to retain 

as large a portion of it as possible, with
in reasonable limits, to enable him (a) 
to meet the cost of living; (b) to en
able him to make sufficient savings 
for his old age when he retires; and 
(c) if he is in business, in order to 
enable him to plough back some am
ount into business, to maintain his 
business efficiency. These are the 
three factors which guide a tax-payer.
I will give you an illustration to show 
as to what has happened during all 
these years. Let us go back to 1968-69 
or 1969-70. In the case of a person 
having an income of Rs. 2 lakhs, he 
was saving, at that rate of tax an 
amount of Rs. 58,200. In the years
1971-72, when the Wanchoo Commit
tee made their report, the marginal 
tax rate had gone up to 93 per cent. 
There was an increase therein. The 
saving came down to Rs. 54,800 out of 
Rs. 2 lakhs. The cost of living had
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increased during that period. There
after, to-day, at the marginal rate of 
97.75 per cent the saving in his hands 
has come down to Rs. 48.200 out of 
Rs. 2 lakhs. There is a considerable 
erosion in the net amount that is left 
with him, to enable him to meet the 
three requirements, viz., cost of living 
provision for old age and ploughing 
back sufficient amounts for maintain
ing his business efficiency. In these 
three things, costs have gone up; but 
the amounts with him have considera
bly gone down. We have to think of 
the third category of persons in this 
context.

MR. CHAIRMAN: It is the fourth 
category. The three others are those 
who are honest, dishonest and those 
conditioned by the law and the rate. 
The fourth category is compelled by 
the economic necessity.

SHRI C. C. CHOKSHI: I am speak
ing about the third category which 
forms the largest group. It is that 
category of persons whom we should 
not alienate. The present attempt of 
taxation laws is to ignore completely 
the first category, viz., those who are 
paying the taxes honestly, whatever 
the rates may be. The second cate
gory has got to be dealt with severely 
because they will evade taxes at any 
rate. I have no sympathy for them. 
But the third, which is the largest 
category, is one whose sympathy 
should no; be alienated, in the context 
of increasing cost of living, increasing 
rates of taxation and when what is 
left with them goes down.

MR. CHAIRMAN: Do you mean to 
say that a person who reacts to the 
law and is led to tax evasion, is so led 
to this attitude, because of economic 
necessities?

SHRI C. C. CHOKSHI: It is not 
economic necessity, Sir.

MR. CHAIRMAN: You mean that 
the cost of living is going up and the 
residue that is left with the taxpayers 
after the payment of taxes, is increas
ingly decreasing.

SHRI C. C. CHOKSHI: That is my 
submission, i will illustrate it. Take 
the case of a man who is put in a posi
tion of being able to earn Rs. 2 lakhs 
per annum. I also preface my obser
vation by saying that to-day, we have 
come to a state when the opportunity 
to make profits, to earn higher in
comes, has increased due to terrible 
shortages and developmental activities 
in the country. I am not going into 
them. I am going into the bare facts 
of the situation. Take the case of a 
man who earned Rs. 2 lakhs in 1968
69. He was left with Rs. 58,200 for 
his three requirements. To-day, he 
finds that his ability to meet these 
three demands, or the net income left 
with him. has gone down so much that 
he finds it difficult to meet them. 
There is only one alternative; and 
that is to bring down his standard of 
life. That would be a normal obser
vation, or expectation. There is no 
other way in which the man would be 
able to meet his demands. Where a 
person is paying taxes in an honest 
way, he can go on bringing down his 
standard of life. With Rs. 3,000 or 
Rs. 4,000 in the city of Bombay, no
body can say that a person is living 
in an obstentatious manner. After all, 
when a man is put in that position,
i.e., to be able to earn Rs. 2 lakhs per 
annum, the rent of a house alone in 
Bombay is Bs. 1,000 for a small area 
of 1,000 sq. ft. As such, if he gets 
Rs. 4,000 per month, he cannot be said 
to be living obstentatiously.

SHRI ERA SEZHIYAN: Just now 
Mr. Chokshi said that the higher the 
rate of taxation, more the evasion. 
Therefore, we should reduce the tax. 
Was a study made by you? I have 
the benefit for report of a working 
group of the Central Direct Taxes 
Administsation given in January, 1968 
where they have come to this conclu
sion after making a detailed study. It 
is on p. 108:

“A study of the figures of deemed 
concealed income shows that at 
least in India an increase in the rate 
of taxation was not followed by an 
increase in tax evasion, nor has a
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decrease in the rate brought about
higher tax revenues”.

Have you made a study?

MR. CHAIRMAN: This is the crux 
of the question I had asked. How do 
you convenience the Committee that 
any reduction in the rate is going to 
be followed by increased revenues?

SHRI C. C. CHOKSHI: Unfortu
nately, we have not made my study 
on this point. But it is observed am
ong human beings living in a society.

SHRI ERA SEZHIYAN: That is not 
proved in India.

MR. CHAIRMAN: It is a matter of 
opinion.

SHRI C. C. CHOKSHI: I cannot put 
it higher than that.

SHRI VASANT SATHE: After
listening to Mr. Chokshi and the ear
lier remarks of Mr. Podar, that those 
whose income ranges upto Rs. 2 lakhs 
are the persons who are really very 
hard hit by these higher rates of taxes 
because their savings go down and 
cost of living has gone up, I would 
say that according to our knowledge 
and information given to us in Parlia
ment, tax evasion on a very large 
scale is made by those whose income 
is not within the range of one lakh 
or two lakhs but whose income goes 
in a range much higher, companies, 
individuals and others. Has your 
Chamber made any study of this group 
where the evasion is largest? Also 
by a reduction of tax, how much can 
they save? You referred to the hard
ship caused to the people in the two- 
lakh group due to the high cost of 
living in Bombay, the price of a sq. 
foot of land being Rs. 11,000 and so 
on. Assuming for the sake of argu
ment, that we have sympathy for these 
middle classes, have you made any 
study of the class where the evasion 
is in crores? Can you say how that 
class would respond to a tax reduc
tion?

You want to plead for those persons 
who are hard hit. You say because of 
the cost of living, they cannot survive.

I will not say that people getting 
Rs. 10,000 or Rs. 20,000 a month are 
very poor people who really cannot 
survive.

Other studies made go against your 
opinion. So I ask whether you have 
any conclusion based on any study 
made and can you give us some facts 
and figures, say, based on a study of 
one thousand families whose income 
is so much, the tax is so much, hence 
they are discouraged? If you have 
made some such study and can make 
it available to us, we will be bene
fited.

SHRI C. C. CHOKSHI: There are 
three parts to this question. The first 
is whether an actual study has been 
made on this point which I had raised. 
My categorical answer is ‘No.’ At the 
same time, let me not be misunder
stood to say that I was trying to plead 
the case of a person with a two-lakh 
income. I would request you to take 
into account the cases of people hav
ing an income ranging from Rs. 40,000 
to Rs. 2 lakh per year. The rates of 
taxes are so high in this category. 
There is no doubt there is evasion at 
the higher range exceeding Rs. 2 lakhs 
But there is also evasion between 
Rs. 40.00 and Rs. 2 lakhs.

SHRI VASANT SATHE: If there is 
evasion of, say, Rs. 100 crores, how 
much of it could be attributed to the 
category of 40,000 to 2 lakhs?

MR. CHAIRMAN: He said they 
have not made a study. Would you 
say that 90, 80 or 70 per cent of tax 
evasion would be curbed if the rates 
between Rs. 40,000 and Rs. 2 lakhs 
were reduced?

SHRI C. C. CHOKSHI: Yes. That 
is our observation.

SHRI P. G. MAVALANKAR: Mr.
Chokshi referred to a category of tax 
papers and said (a) that they have to 
maintain themselves, (b) that they 
have to provide for old age and re
tired life and (i) that they require 
money for ploughing back into the 
business.
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Leaving out (b) and (c), what ex
actly does he mean by ‘maintaining 
themselves’, because in the context of 
the India of today and the immediate 
tomorrow, there are millions and 
millions unable to have two square 
meals a day. So by maintaining cer
tain standard of living, does he mean 
maintenance of certain obstentatious 
luxuries, unnecessary living, staying 
in big hotels, going abroad, living in 
luxurious houses, using costly articles 
etc. If a cut is made, there, does he 
not think that that will not affect 
their basic standard pf living? Sec
ondly, does he and the Chamber not 
agree that a good deal of black money 
has gone into this kind of expenditure 
so that if it is regulated and people 
are not allowed io spend on those 
things, there is no harm at all?

SHRI C. C. CHOKSHI: First of all, 
you have assumed that persons in the 
range 40,000—2 lakhs go to these lux
ury hotels. I submit they cannot 
afford it. That is my personal experi
ence, if not at least a sort of calcula
tion.

SHRI JYOTIRMOY BOSU: Two
lakhs of rupees pre-tax?

SHRI C. C. CHOKSHI: Pre-tax.
SHRi P. G. MAVALANKAR: Main

taining oneself and family means 
maintaining certain decencies of 
living or also in being able to spend 
on obstantatious living.

SHRI C. C. CHOKSHI: I am not 
talking of ostantatious living; I am 
talking of reasonable living. I pre
faced my observations by saying that 
to day we are living at a time when 
a lakh of rupees income is costly ob
tained by a person jn business ot in 
industry, or even in some professions. 
Therefore, we have fQ take all these 
things in a completely composite pic
ture and not pull out one item. A 
lakh of rupees was a rare thing in the 
1940 but now that is not so for any 
person at any level. But Rs. 1 lakh 
of income in big cities for persons car
rying on a trade or industry is not 
such a big thing. When there is a

large number, and in the course of 
business, having got a lakh of rupees 
as income, if they are told that the 
Government is going to take away 70 
per cent of their income and we must 
live within 30 per cent, what does it 
come to? The cost of living during 
this intervening period has gone up 
so much that these people, human be
ings as they aare, are likely to be 
affected.

SHRI VASANT SATHE: We want 
certain concrete facts. What is the 
percentage of the people evading tax 
and having an income of over a lakh 
of rupees?

SHRI V. B. HARIBHAKTI: May I 
submit that tax evasion is something 
in respect of which, I submit all efforts 
at arriving at some figures have neces
sarily to be in the nature of estimates 
only. So, an attempt to prove that tax 
evasion in this group or that group is 
so much per cent of the total tax eva
sion is not just possible. After all, it 
is something which is not there on re
cord, and therefore, it is not possible 
to make a study of the extent to which 
tax evasion in a particular income- 
group is prevalent.

SHRI BHAGWAT JHA AZAD: It 
should be possible.

SHRI V. B. HARIBHAKTI: It was 
pointed out that the working group 
in 1962 had made certain observations. 
Then Wanchoo Committee which was 
a high-powered committee and which 
went into the subject in very great 
detail, has come to a contrary conclu
sion. Its conclusions have been direct
ly contrary to those of the working 
group.

MR. CHAIRMAN: Would you point 
out to the chapter or paragraph where 
they talk of the study they have made 
for coming to this conclusion? On 
page 20, they have mentioned some 
conclusions. Will you point out any 
study having been carried out by them.
If you do so, we shall be grateful.

SHRI J, P. THACKER: The Wancho 
Committee has interviewed a number 
of chambers and other bodies. They
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have Issued a well-thought-out ques
tionnaire. it was a study which they 
had undertaken and this is what they 
have to say: it is at page 9, paragraph 
2.20. It says:

“We had posed the question whe
ther tax evasion ia dependent on 
the rates of taxation and whether it 
increases with the increase in the 
tax rates.”

This means, when they had posed this 
question, this sort of study should be 
taken t0 have been undertaken by 
posing this question and putting out 
the questionnaire. Then they say:

‘The chambers and other bodies 
representing trade and industry 
have been unanimous in their view 
that rates of taxation, which have 
reached expropriatory levels—the 
marginal rate for income-tax alone 
reaching 97.75 per cent.—breed tax 
evasion and generate black money. 
Most of the economists, professors, 
departmental officers and others, 
who replied to the Questionnaire or 
who appeared before us • have also 
subscribed to this view. Even those 
who did not concede that high rates 
led to evasion admitted before us 
that high rates did make tax evasion 
much more attractive “and pro
fitable. When the marginal rate of 
taxation is as high as 97.75 per cent., 
the net profit on concealment can be 
as much as 4,300 per cent, of the 
after-tax income. The implication 
of 97.75 per cent, income-tax is that 
it is more profitable at a certain 
level of income to evade tax on 
Rs. 30 than to earn honestly Rs. 
1,000. We will not be surprised that 
placed in such a situation, it would 
be difficult for a person to resist th* 
temptation to evade taxes.”
Then, at page 19, m paragraph 2.50, 

they refer to the seminar held under 
the auspices of the United Nations, and 
say:

“We are convinced that high mar
ginal rates of taxation are a power
ful contributory factor towards 
evasion inasmuch as they make the

fruits of evasion tfo attractive that 
a less scrupulous person would con
sider the incidental risks worth 
taking. In addition, the high rates 
of taxation create a phychological 
barrier to greater effort, and under
mine the capacity and the will to 
save and invest. The Second Inter
regional seminar on Development 
Planning held at Amsterdam in 
September, 1966 under the auspices 
of the United Nations had sounded 
the following note of caution against 
stepping up rates of tax too stiffly:—

“Every effort should be made to 
guard against placing too heavy 
a tax burden on the more pro
ductive sectors of the economy, 
not only would unduly high tax 
rates reduce incentives to increase 
output and productivity, but they 
would also encourage tax evasion/*

MR. CHAIRMAN: Where is the 
study?

SHRI J. P. THACKER: I would not 
say that it is a study in that sense.

MR. CHAIRMAN: If 500 witnesses 
appeared before us and repeated what 
Mr. Chokshi or Shri Podar have told 
us, will it mean a study?

SHRI J. P. THACKER: It is not 
only the chambers but economists, 
professors and all those who had some
thing to do with this and who are 
knowledgeable persons.

MR. CHAIRMAN: We will not be 
impressed by what the economists and 
others tell us. We are down to earth 
people. The contention raised is that 
there is a large scale tax evasion as a 
result of high rates, particularly with
in a pertain income range especially 
because of the increased price; is this 
a particular view which yon are con- 
vassing, or, is it supported by any
thing? There is a study made here 
strongly saving that there is no res
ponse, that the evasion does not 
decrease even if you decrease the 
rates. Against this, we iare trying to 
examine. If there is something con
crete, you have to point it out.
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SHRI J. P. THACKER: Just as the 
study was undertaken by the working 
group, here was an enquiry by a high- 
powered committee wnich went into 
the question in depth and interviewed 
people from all walks of life and they 
have come to this conclusion after 
hearing those peoploe who have some 
knowledge they were economists and 
piofessors—and who ha\e given evi
dence before the Committee, and they 
were convinced that what they have 
stated could be substantiated if so re
quired to do. As Mr. Chokshi said, 
no independent study has teen under
taken by our Chamber, but the ex
perience of other countries nas shown 
particularly in England, which is also 
a socialist country, that when the rates 
of taxation were brought down in the 
budget, the income increases.

Here is a seminar held under the 
auspices of United Nations; which has 
come to the conclusion. One is ex
pected to assume that those who were 
in the seminar of this status and 
magnitude must know what they 
speak about. Apart from that, thou
sands of other countries like the 
United Kingdom have shown that the 
moment the taxation is brought down, 
the evasion is less. That shows that 
people who are evading taxes, as Mr. 
Chokshi said, are basically honest, 
and they would not like to be dis
honest unless they are pushed into it 
by higher rates of taxation. People 
would not like to be dishonest unless 
they are driven into it. Human nature 
being what it is. . .  .

SHRI JYOTIRMOY BOSU: Mr. 
Chokshi, kindly tell us, taking into 
consideration, the various reliefs and 
incentives that are granted to asses
sees in the corporate sector and 
different income group people, what is 
the effective rate of taxation to your 
mind today?

SHRI C. C. CHOKSHI: The effec
tive rate of taxation on corporate 
bodies up to the assessment year 
1973-74, after taking into account all 
the incentives, namely, development

rebate, tax holiday, depreciation etc. 
would be about 50 per cent. There has 
been a study made by the Indian 
Investment Centre. I cannot get away 
from that. But, that is with regard to 
tlie corporate bodies.

SHRI JYOTIRMOY BOSU; We shall 
come to that later on. But, I have got 
my answer. I am on h slightly 
different question.

MR. CHAIRMAN: In the corporate 
field, the rate is 50 per cent according 
to a study made by the Indian Invest
ment Centre,

The. effective rate we are-----
SHRI C. C. CHOKSHI: I am coming 

to that. I have been asked a specific 
question with regard to the effective 
rate of taxation on corporate bodies 
and on individuals.

MR. CHAIRMAN: With regard to
the corporate sector, the effective rate 
is 50 per cent. What is the effective 
rate with regard to the non-corporate 
sector?

SHRI C. 'C. CHOKSHI: On an
income of Rs. lakhs, the rate would 
come to about 75 per cent. Whereas 
below Rs. 2 lakhs, it may be. . . .

MR. CHAIRMAN: Perhaps, the
question has not been understood 
clearly by you. What is meant by 
effective rate of taxation? ^Suppose, 
we say that the commercial profit of 
a concern is a lakh of rupees. Then, 
there are so many reliefs, deductions 
etc. allowed and the normal tax pay
able is determined at only Rs. 25,000. 
Though the rate may be Rs. 55.000, 
plus sur tax etc., the effective rate 
may work put to be only Rs. 25,000. 
The effective rate will be less than 
what it is in the paper. That is what 
is meant by effective rate of taxation.

SHRI C. C. CHOKSHI: The effec
tive rate in the case of individual*,— 
the highest effective rate—is 75 per 
cent The marginal rate is 97.75 per 
cent. In the case of corporate bodies, 
the effective rate is 50 " per cent,
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because, tnrporate bodies get an 
advantage of development rebate, 
which is very big advantage. This is 
being taken away from 31st May, 1974. 
Therefore, the effective rate may go 
up. That is my answer.

MR. CHAIRMAN: You said that in 
the non-corporate sector, the effective 
rate te 75 per cent, according to a 
study made.

SHRI C. C. CHOKSHI: I have given 
the figures with regard to the highest 
rate. The average effective rate mcan3 
the average rate. As I said, on an 
income of Rs. 2 lakhs.......

MR. CHAIRMAN: There can be a
random study, taking, say, 100 asses
sees from different income groups, and 
finding out the effective rate after 
ascertaining their real income and 
allowing for certain deductions. Has 
such a study been made in the non
corporate sector?

SHRI C. C. CHOKSHI: This study 
has been made by the department.

MR. CHAIRMAN: Did the Reserve 
Bank make a study?

SHRI C. C. CHOKSHI: I do not 
know. This is my calculation of the 
effective rate of taxation. The Reserve 
Bank, to my knowledge has made a 
study only with regard to the corpo
rate sector.

SHRI ERA SEZHIYAN: I will give 
you the figures from the report of the 
Working Group of the Reserve Bank 
of India, and the figures relate to the 
year 1968-69. The total income asses
sed was Rs. 20 crores. Income tax 
including super tax come to Rs. 11 
crores and sur tax was Rs. 2 crores...

SHRI C. C. CHOKSHI: That is why,
I say that there are twopoints to be 
considered. The figures of 68-69 ire 
out of date today. This is one.

SHRI JYOTIRMOY BOSU: I take it 
that it is 45 per cent on the corporate 
sector. According to a recent study 
made by the Reserve Bank of India, 
it has been observed:

“contrary to the general impres
sion about raising tax burden on 
the corporate sector, tax provisions 
in relation to pre-tax profits has 
shown a steady decline during the 
past 5 years, 1965-66 to 1970-71/’

If this *3 so, what will be your ovser- 
vations thereon?

SHRI C. C. CHOKSHI: With res
pect, I repeat, that up to the years
1972-73 the tax rate was nut higher 
than 50 per cent. In some caseB, it may 
b e . . . .

SHRI JYOTIRMOY BOSU: I am
talking about the decline in regard to 
tax rate.

MR. CHAIRMAN: Mr. Chokshi,
they have not been increasing all 
these years?

SHRI C. C. CHOKSHI: With res
pect, I submit again that so far as 
the rates of taxation are concerned, 
between the years 1965-66 to 1972-73, 
there has been an increase of only 
2-112 per cent.

MR. CHAIRMAN: They have not 
decreased.

SHRI C. C. CHOKSHI: Now. in the 
year, 1971-72, it was 2-l|2 per cent. 
The sur-charge wa*3 levied in 1971-72. 
The figures which the hon. Member 
has quoted, are all in 1970-71, and 
profits before-----

SHRI JYOTIRMOY BOSU: I have 
quoted five years, figures, from 1965
66 t0 1970-71. I have talked about 5 
years. There has been a steady decline 
in the tax rate.

SHRI C. C. CHOKSHI: With res
pect, I would say that theoe were the 
years when a number of incentives 
were given to the corporate sector. 
We cannot get away from the fact 
that between the years 1965-66 and 
1970-71. efiective rate was brought 
down by the incentives. Therefore,
I may submit that I can accept this 
position. These were the years when 
economic development took place at 
a very fast rate because of a reason
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able effective rate of taxation on cor
poration.

SHHI JYOTIRMOY BOSU: Would
you also agree with me that by com
parison, the labour wages have gone 
down during the period under refer
ence? While the tax rate has gone 
down, there has been a decline in the 
rates of labour wages also, in the field 
ol organised sector.

SHRI C. C. CHOKSHI: To my
knowledge, if the labour wages have 
gone down, during this period, it 
would be more on account of auto- 
matisation which was introduced 
during this 5 year period. •

SHRI JYOTIRMOY BOSU: I am 
talking about the share of labour 
wages in the composite cost structure.

SHRI C. C. CHOKSHI: If we take 
the labour cost per person, about 
wages h,ave gone up. But, if we go on 
an average basis, statistics may tell a 
different story when we co-relate in 
a different way. It is a very well 
known fact that you can prove impon
derable things by co-relating in a 
different manner. Therefore, it 
depends On in what manner, we are 
trying to make use of the statistics. 
So far as the cost of labour per person 
is concerned, it has gone up consider
ably. But. if you co-related it to the 
turnover, that is, sales by companies, 
it is possible that it would have gone 
up. Because of automatisation, during 
this period.......

SHRI V. B. HARIBHAKTI: Our
main point is this, that the maximum 
marginal rates on individuals being so 
high, they exchange tax evasion for 
corporate tax, then. . . .

SHRI JYOTIRMOY BOSU: I am
asking a more specific question in 
order to. . . .

SHRI V. B. HARIBHAKTI: In cor
porate tax statistics, the average rate 
would be the effective rate. Our ob
servations are based on what we 
have observed in actual practice.

SHRI JYOTIRMOY BOSU: You
must be aware of the Government of 
India's voluntary disclosure scheme 
of concealed incomes. In your opinion, 
did it succeed? If so, to »vhat extent; 
and if not, please give reasons there
for.

SHRI C. C. CHOKSHI: The volun
tary disclosures scheme was intro
duced in 1965-60.

SHRI JYOTIRMOY BOSU: I am 
talking about the better category of 
tax-payers. How did they respond?

SHRI C. C. CHOKSHI: According
to the published figures, it was a great 
success.

MR. CHAIRMAN: Was it so?
SHRI C. C. CHOKSHI: The figures 

said that they were able to unearth 
some crores of rupees.

SHRI JYOTIRMOY BOSU; Arrears 
of tax are going up by leaps and 
bounds. As you are a knowledgeable 
man, you should compare them with 
the figures which prevailed about 5 
years back.

SHRI C. C. CHOKSHI: Thank you, 
Sir. But I am unable to give the 
figures straightway. To my mind, 
the real position is that no disclosure 
scheme can succeed when the normal 
tax rates are so high.

SHRI JYOTIRMOY BOSU: You
can say that when you argue and 
conclude. I am asking for some in
formation for nlyself and the Com
mittee. Do you or do you not feel 
that an expenditure tax should be 
imposed; and that it would be a bet
ter check?

SHRI C. C. CHOKSHI: The ex
penditure tax was introduced during 
the periods 1957-58, 19^8-59 and there
after, again, it was brought during 
the period 1964-65 to 1966-67. It had 
not succeeded because when the tax 
rates are very high, what is left with 
a person is so small that he will not 
disclose his expenditure. Unless and 
until the introduction of expenditure
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tax is brought in along with a consi
derable decrease in direct taxes 
which, in other words, is theory of 
Prof. Kaldar as I have understood it, 
it would not help matters. We should 
have an integrated system of taxation, 
viz. wealth tax, expenditure and 
income-tax, with the result that the 
ITO can proceed not only on the 
basis of income; but can also cross
check it with the expenditure. That 
was a concept which was tried; but 
it has failed not only in this country, 
but to the best of my knowledge, in 
other countries as well. Therefore, 
the latest theory of collecting the 
proper taxes is to introduce what is 
known as the value-added taxation. I 
have no experience of it; but those 
who have, believe that value-added 
taxation is the only method which 
would enable the collection of taxes 
properly, rather than a very high 
rate of direct taxes. That is a point 
which this august body can consider.

SHRI JYOTIRMOY BOSU: Have
you, by any chance, read the Kaul 
Committee report on foreign exchange 
leakage?

SHRI C. C. CHOKSHI: No, Sir.

SHRI JYOTIRMOY BOSU: They
have put this leakage around Rs. 300 
crores, covering the malpractices in 
the matter of international trade, viz. 
under-invoicing and over-invoicing. 
The entire amount remains untouch
ed by Indian taxation authorities. 
What do you say to it?

SHRI C. C. CHOKSHI: 1 have not 
seen that; but the Wanchoo Com
mittee has made an observation on 
the very same point. They have said 
that there are some defects in the 
provisions of the Foreign Exchange 
(Regulations) Act, which are now 
sought to be set right by having a 
new legislation. It has been done 
now and it has become an Act.

SHRI JYOTIRMOY BOSU: It has 
been done to the satisfaction of the 
Government and not to mine. Do you 
mean to say that demonetization, as 
recommended in the interim report

of the Wanchoo Committe would lead
to a check on the black money?

SHRI C. C. CHOKSHI: Mr. Podar 
will answer it.

SHRI GANESH PODAR: This as
pect of demonetization, we feel, would 
certainly not lead to any worthwhile 
result.

SHRI TRIDIB CHAUDHURIr So 
far as the rates of taxation are con
cerned, we know the views of the 
Wanchoo Committee. Most of the 
Chambers of Commerce that have 
appeared before us have expressed 
themselves more or less in the same 
terms as the gentlemen before us. 
Already, more than 30 minutes have 
passed. The rates of taxation are not 
really within the purview of this bill 
We have understood their points.

MR. CHAIRMAN: I understand
that the next item is about the trusts.

SHRI JYOTIRMOY BOSU: I will 
take half-minute. I maintain that 
the non-iirm household income asses
sed to income-tax rarely exceeds one- 
third of the actual assessable income 
accruing to the high-level household. 
What is your observation? My infor
mation is based on a very careful 
survey.

SHRI C. C. CHOKSHI: The sug
gestion is that there is a high degree 
of evasion, i.e. to the extent of two- 
thirds. I have no figures on this, i.e. 
whether it is two-thirds or 50 per 
cent. It may be a matter of gtless. I 
cannot pronounce an opinion on this.

SHRI JYOTIRMOY BOSU: Does
your Chamber not have a study circle 
on this?

SHRI GANESH PODAR: No, Sir.

MR. CHAIRMAN: S0 far  ̂ as the 
trust is concerned, the Committee 
had occasion to listen to various rep
resentations. If you want tp make 
your observations on this, you can do 
it; but please be brief.

SHRI V. B. HARIBHAKTI: I will 
be brief on trusts. The first submis
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sion which might not have been made 
earlier, is on Clause 5 which makes 
some welcome provisions to remove 
the difficulty which i<s at present felt 
by the charitable trusts in the matter 
of applying their funds to charitable 
purposes. In regard to the explana
tion which is sought to be introduced 
under this clause, viz. that if a chari
table trust wants to get the benefit 
of the alternative assessment scheme 
mentioned in the explanation, it 
should exercise that option in writing 
before the return, on income is filed. 
My respectful submission is that this 
might create hardship if return is 
delayed, or omitted by over-sight. 
Therefore, I would request that the 
assessee should be allowed to express 
the basis of the alternative schemes 
his willingness for being assessed on 
at any time before completion of the 
assessment.

MR. CHAIRMAN; We will consider 
that.

SHRI V. B. HARIBHAKTI. On the 
question of charitable trusts, you
have heard enough and I would not
like to dilate further. v But our
Chamber is very strongly against the
new proposal to deny the tax exemp
tion to the trusts formed before 
1-4-62. Which are expressed to be 
for the benefit of a particular religi
ous community or caste.

SHRI JYOTIRMOY BOSU: IIow is 
your Chamber interested in trusts?

SHRI V. B. HARIBHAKTI: It is 
not a question of being interested. 
We are a social organisation. Our 
plea is that if this provision beu)mes 
law, a large multitude of poor people 
will suffer. The Chamber is, no 
doubt, concerned for these poor peor 
pie. Therefore, we are positively of 
the opinion that this create hardship 
because after all, Government is not 
able to look after all the needy peo
ple in the country who have to turn 
to these charitable trusts for help.

SHRX JYOTIRMOY BOSU: No
doubt, you must have made some 
study of publications that have come

out from different bodies before you 
have drawn your conclusions. What 
are your reactions to the observations 
contained in para 3.50 p. 79 of the 
Wanchoo Committee Report and the 
PAC report which almost says that 
trusts in the country have played 
havoc in the field of tax collection?

SHRI V. B. HARIBHAKTI: I am 
glad y°u are supposing the Wandhoo 
Committee at least on this point.

SHRI K. R. GANESH: On this
point. Let me make it clear that on 
the question of the Wanchoo Com
mittee’s recommendations in regard 
to the reduction of taxes, it is a mat
ter of Government's social and eco
nomic policy where Government is 
not called upon to accept what the 
Committee has said on the economic 
strategy Government have been 
following* for the last so many years.

SHRI V. B. HARIBHAKTI: My
observations were limited to what 
Shri Bosu mentioned earlier. The Gor 
vernment’s policy is something that 
the Government must decide.

SHRI JYOTIRMOY BOSU: The
Wanchoo Committee as well as the 
PAC have observed in a very dero- 
gatery manner about trusts in this 
country. You are opposed to any re
form of Government to tax trusts. I 
am asking whether you have made 
up your mind after studying carefully 
the observations in the two docu
ments I have referred to.

SHRI V. B. HARIBHAKTI. I have 
carefully read those observations. We 
are not opposed to any reform on 
taxation of trusts. The Chamber is 
one with Government in making sure 
that these trusts are not used ag a 
conduit for tax evasion. But this 
particular provision has nothing to do 
with tax evasion. You are taking 
away a tax exemption which has 
been available for all thesa years, 
which was allowed after very 
careful consideration when the new 
codified Income-tax Act came into 
force in 1961. You are trying to with
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draw the tax exemption now enjoyed 
by charitable trusts. If there are any 
loopholes which have been used as a 
pipeline for tax evasion, by all means 
plug them. Therefore, the Chamber 
has .also supported in its memorandum 
the taxing of anonymous donations 
where an attempt is made to siphon 
off black money into charitable trusts. 
Anonymous donations, where it is 
clear that they are a device to put 
black money into charitable trusts, 
should not be allowed. An anonymous 
donor should not be allowed to ease 
his conscience by allowing to put his 
tainted money into charitable trusts. 
We support the provision there. But 
our respectful submission is on the 
first aspect.

The next point is concerning the 
expression ‘activity for profit*. This 
expression is too wide and might check 
legitimate activity like the one carried 
out in Bombay by the Ratan Tata In
dustrial Home which is doing wonder
ful work whichf though an activity for 
profit, benefits a large number of 
poor people. Similarly, the Biria 
Hall’s income is going to the Bombay 
Hospital. If the provision remains as 
it is, such worthwhile activities may 
also be discouraged. That was not 
the intention of the Wanchoo Com
mittee. The intention seems to be that 
business as such .should not be carried 
on by a charitable trust. There, it 
may be agreed, that the Government 
is wrongly denied the taxes of profits 
arising from carrying on business. If 
that is the intention, the expression 
‘activity for profit’ should be substitut
ed by the word ‘business’.

Our further submission is that if 
this provision is to have retrospective 
effect many good charities would 
iuffer. Some universities are run on 
income arising from such business.

MR. CHAIRMAN; Universities?
SHRI V. B. HARIBHAKTI: The

income from the business goes to * 
university, an educational institution 
or a hospital, where the business held 
in trust for a charitable purpose.

SHRI R. V. SWAMINATHAN: Qan 
you illustrate?

SHRI C. C. CHOKSHI: TirupatL

MR. CHAIRMAN; That does not 
apply in this case.

SHRI V. B. HARIBHAKTI: A busi
ness may be held for charitable objec
tives, one of them being to support an 
educational institution. Our submis
sion is that if Government s desire is 
that the business should not be carried 
on by charitable trusts, the provision 
should be that after the commence* 
ment of the Act, no business can be 
held in a trust for a charitable pur
pose. But as far as existing businesses 
are concerned, they should be protect
ed.

MR. CHAIRMAN: We will con
sider it.

SHRI V. B. HARIBHAKTI: On the 
question of anonymous donations, 
there should be some provision 
whereby genuine collections for a 
charitable purpose should not be tax
ed. Hence we have suggested that 
where the ITO is satisfied that such 
donations are genuine, they should toot 
be taxed.

MR. CHAIRMAN: I think that U
very reasonable.

SHRI V. B. HARIBHAKTI: Re
garding investments, this restriction 
would create a tremendous amount 
of hardship to a large number of trust* 
as their income will go down. After 
the enactment of Section 13(2)(h) of 
the Income-tax Act and taking into 
accounts. 187 of tlhe Companies Act 
regarding exercise of voting rights by 
the Public Trusties there is no need 
for such a provision. If the Govern
ment want to achieve the objective of 
checking the concentration and growth 
of economic power through the 
medium of trusts, we have no objec
tion. But this provision goes too far 
and many small trusts which might 
have invested in loans on mortgages, 
preferences shares or debentures, etc. 
will all be forced to liquidate their 
investments and make losses and
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invest their funds in government secu
rities and get lessor income. The ob
jective of dhecking the growth and 
concentration of economic power 
through trusts can be achieved by 
strengthening 13(2) (h) and the powers 
of the Public Trustee. You may bring 
down the limit at which he should 
exercise the voting power; voting 
right may not be allowed to be exer
cised by charitable trusts. But there 
is no need for a complete ban °n in
vestments like loans on mortgages, 
debentures, preference shares, etc.

On the question of the meaning 
of substantial contribution, tihe pro
posed provision is that any person 
who has made a substantial contribu
tion is a person whose total contribu
tion up to the end of the relevant pre
vious year exceeds five thousand 
rupees. Our submission is that this 
should be related to the size of the 
trust.

MR. CHAIRMAN: What is the per
centage?

SHRI V. B. HARIBHAKTI: Five
per cent of the corpus of the trust at 
the beginning of the year should be 
considered reasonable.

MR. CHAIRMAN: We will consider
it.

SHRI V. B. HARIBHAKTI: The
aggregation should be limited to five 
years. It Should not be indefinite, 
right from the beginning, because it 
will be impossible to find out what has 
been the contribution.

MR. CHAIRMAN: We will consider 
it both in relation to time and size.

SHRI V. B. HARIBHAKTI: It is
not very clear from the provisions of 
the Act as to what income of the trust 
is taxable; ■whether it is the gross or 
the net income. Our submission is 
that it should be clarified in the Act 
itself that only the net income would 
be taxed.

MR. CHAIRMAN: What i8 the
doubt? You will be allowed only guch 
expenses  ̂ as are allowed to others.

SHRI V. B. HARIBHAKTI: It is not 
tih at clear.

MR. CHAIRMAN: We do not want 
to complicate it more than what it 
already is. If the exemption is not 
allowed, you will be assessed like any 
other assessee. That is the end of the 
matter.

SHRI V. B. HARIBHAKTI: Let that 
be made clear.

‘ MR. CHAIRMAN; Is it not clear? 
Is it beneficial to you or not? You 
cannot be put in to a worse position 
than that of a person wiho is being 
assessed.

SHRI V. B. HARIBHAKTI; A trust 
may be in a worse position because 
there is no deduction contemplated. 
There is a provision for deductions to 
be allowed on income from property.

MR. CHAIRMAN: Whatever is the 
legitimate purpose, that is allowed.
! SHRI V. B. HARIBHAKTI: But the 
deduction should be specifically pro
vided for this purpose.

MR. CHAIRMAN; Let us be clear 
about what you are seeking. Over and 
above the quantum of the income in 
the normal course, you want charitier 
to be allowed further?
. SHRI V. B. HARIBHAKTI; Yes.

SHRI ERA SEZHIYAN: We will
deduct for the expenses.

MR. CHAIRMAN: There xs no
rationale why it should be allowed for 
charity.

SHRI V. B. HARIBHAKTI; Our 
submission is that the expenditure on 
the objects should be allowed.

MR. CHAIRMAN; Take it this way: 
a trust’s income is a lakh of rupees; 
and the expenses come to a lakh p f 
rupees. There is nothing left.

SHRI V. B. HARIBHAKTI: On the 
objects.

MR. CHAIRMAN; Suppose you 
invest moneys in violation of the
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provision* of elau8e 13 where the 
Settler himself is the substantial 
owner, and you are controlling the 
entire thing. The business income is a 
lakh of rupees and you donate a lakh 
of rupees. Then, nothing should be 
taxed?

SHRI V. B. HARIBHAKTI: You
might say that if a large salary is 
paid to that person it may be dis
allowed since salary is not the object 
of the trust, but if expenditure is in
curred on the charitable objects, which 
are legitimate charitable objects that 
must be allowed for the purpose of 
deduction.

MR. CHAIRMAN: Suppose a trust 
keeps the entire thing in violation of 
the section; has a business income of 
one lakh of rupees and donates it to a 
hospital. Nothing should be taxed?

SHRI V. B. HARIBHAKTI: I only 
suggest that the scheme of taxation 
should be rationalised tihat the trust 
does not suffer.

My further suggestion which arises 
but of these provisions is this. Of 
course, it is not directly connected 
with clause 1. At present, only a por
tion of the donations paid by an asses
see is allowed as deduction for tax 
purpose in 50 per cent is allowed, as 
deduction. In case certain types of 
donations like donations to a hospital 
or such other social purpose, or dona
tions in case of a national calamity or 
for drought relief, etc., I would re
quest the Committee to consider whe
ther it would be useful to suggest a 
modification of section 80G whereby 
it is provided that where donations 
are given for a truly national or pub
lic purpose, the deduction allowed 
would be 100 per cent.

SHRI JYOTIRMOY BOSU: In this 
context, may I ask the witness whe
ther he is aware of the fact that on 
donations made to institutions like the 
Red Cross, Ramakrishna Mission, St. 
John’s Ambulance, etc., on the amounts

that you pay, you would get a tax re
lief?

SHRI V. B. HARIBHAKTI: Yes.
But not for the Chief Ministers’ 
Drought Relief Fund.

SHRI JYOTIRMOY BOSU: If you
wish to make a donation of Rs. 50,000 
to the Indian Red Cross, you have n6 
head-ache.

SHRI V. B. HARIBHAKTI: The
donations for national relief should 
be eligible for cent percent deduction.

Then, clause 42, wlhich is about the 
payment of tax on self-assessment. 
In principle, we think this is a good 
provision, but our submission would 
be that as between the payment of 
tax and the receipt of the challan, 
about 15 days have got to elapse. 
There dhould be a provision that there 
will be an automatic extension of time 
to the extent of this time. One knows 
the time taken for the deposit of a 
cheque and the receipt to be obtained 
from the Reserve Bank.

MR. CHAIRMAN; We will consider 
that.

SHRI V. B. HARIBHAKTI: The
new provision also speaks of a two 
per cent penalty for delay. This would 
be in addition to the punishment under 
section 139(8). This would be unfair. 
Where a penalty is imposed under 
section 273(a) also for late submission 
of return, this penalty should not be 
levied. Both the penalties cumulative*. 
ly would too much.

Under section 139(8) and under the 
relevant rules, Hhere is power to re
duce the amount. Similarly, in this 
case also, in genuine cases if the Com
missioner is satisfied that there should 
be a waiver for the penalty, such 
waiver should be allowed and a pro
vision should be made for that.

SHRI GANESH PODAR: I would
ask Mr. Chokshi to deal with the 
transfers and deduction of expense— 
section 64.
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SHRI C. C. CHOKSHI: Thank you 
for giving me the opportunity. I speak 
on the proposed amendments to sec
tion 64. The objects which are pro
posed to be achieved by these amend
ments are six. The first is that if a 
spouse is employed in * concern hi 
which the other spouse is either a 
partner or a shareholder holding a 
substantial or a controlling interest, 
etc., then the income would be added 
to the income of the spouse who has 
a substantial interest.

The second point is to see that the 
income of the minors, if they are ad
mitted to the benefit of partnership, 
has to be added to the income of the 
parent,—either the father or the 
mother—whoever has the higher iiv- 
come.

The third point is that the income 
of the daughter-in-law or tihe son’s 
child—

MR. CHAIRMAN: please come to 
your evidence immediately. We know 
the provisions as they are.

SHRI C. C. CHOKSHI: Yes, there
are three others which are not sub
stantial parts of the amendment. They 
are being brought in by way of ex
planation. My first observation on 
thig is that the efforts that are being 
made in order to plug these loopholes, 
if they can be called loopholes, will 
be sometimes infructuous. Sometimes, 
it will not achieve the objectives and 
in some cases it will create a consider
able amount of hardship, may be, un
intended hardship. The first point that 
I have to submit...

MR. CHAIRMAN: Does it apply to 
all the provisions?

SHHI C. C. CHOKSHI: Not all.
That is why, I want to co-relate and 
say that these are the provisions which 
will create hardship. But, as your 
honour directed me, I would like to 
take up the points <me after anotfier. 
The first point that I will take up is 
with regard to the employment of 
the spouse in any concern in which the 
other spouse has substantial interest. 
No doubt, there can be an attempt at

tax evasion or tax avoidance. I can 
understand that. But, no provision has 
been m,ade for genuine cases, where 
the spouse might have been employed 
because she or he deserves to be em
ployed. Now, Sir, there is already a 
power. If the intention is that some 
sort of bogus payment may be given 
to the other spouse, I can understand 
that. There is already a power under 
Section 40 A sub-section (1), which 
gives powers to the Income Tax 
Officer to disallow sudh payments. 
Therefore, when you hjave already got 
the power to disallow an expenditure 
which is not justified, according to the 
facts of the case, it would amount to 
over-legislation on the same point. 
However, if the intention is that, there 
should be over-legislation, then, Sir, 
we are going create to a loophole 
where one does not exist.

With respect, I submit, that you 
should read the provision carefully ..
I am not trying to s,ay something to 
the effect that people will always do 
it. But, those persons who want te 
avoid tax will take benefit from this. 
They will use this as a loophole. It 
says that it would be added where the 
spouse or the husband or somebody 
has 20% voting power. But, a person, 
can by giving his wife 20% voting 
power, thus make her a substantial 
shareholder of the Company and he 
can get himself employed, so that 

. he takes benefit under this provision, 
that the income should be added to 
the income of the wife. This is the 
point I would like to emphasize. 
Where you are trying to plug a 
loophole, you are actually creating a 
loophole. My submission is that there 
is already sufficient power with the 
Government under Section 40A. When 
you try  to plug the loopholes, where 
there are none, yoru may create some 
more loopholes. This is the one point 
which surprises me. There may be 
genuine cases, where a person might 
have employed his wife, who may be 
qualified person. Such cases will be 
hit by this provision. I suppose this 
is not the intention of the Government. 
Secondly, I take upv the case with
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regard to the minors being admitted 
to the benelits of partnership. It is 
no doubt true that minors do not 
always deserve to be made partners. 
But, there can be genuine cases where 
minors would be entitled to become 
partners, where, it is a case of a person 
whose grand father has died and he 
is being admitted to the benefits of 
the partnership, so that he gets the 
benefits of the partnership when the 
other partners wish to continue the 
partnership. Here, there is no 
intention of tax avoidance. It is said 
that the income of the child would 
be added to the income of the parent. 
This will effect genuine cases. If it 
is with regard to cases, where assets 
are transferred to a minor, I can 
understand that. There has been one 
attempt to plug the loophole which 
was created by the Supreme Court 
decision in Prembhai Parakhbhai's 
case. I am fully aware of that. But, 
care has been taken by explanation 
(3). But, there can be no tax 
avoidance in genuine cases, where 
minors are admitted to the benefits 
of the partnership. Then it has been 
provided that the assets transferred 
to the daughter-in-law or the son's 
child, would be taken into account 
and the income would be added to 
the income of the transferer. The kind 
of tax avoidance here will not be so 
terrific as to justify such an amend
ment. I leave it to the august body 
to consider this aspect. Now, I come 
to the last point. It has been provided 
that, where the assets have been 
transferred by the husband to the 
wife or by one spouse to another, 
the income from those assets trans
ferred would be added to the income 
of the transferor. What is sought to 
be done is this. If the income’s income 
is also added, this will create a lot of 
hardship, (particularly, in respect of 
past years. I can understand this 
being done with regard to future 
years. But, if it is to be brought in 
regard to past years also, this will 
mean a lot of accounting difficulties. 
I respectfully submit that if the 
Government intends to bring forward 
this amendment, it can be there with

prospective effect. <This leaves me 
with the last amendment. This is with 
regard to sub-section (2) which is 
being amended in Section 64. This is 
another typical/ example where this 
will be taken advantage of by some 
people. This is again a case, where 
you ai;e creating a loophole, where 
one does not exist. Then, I come to 
Clause 25.

SHRI ERA SEZHIYAN: Before, you 
come to Clause 25. I would like to 
ask one question. With regard to the 
(amendment to Section 64, you said 
that there are already enough powers 
under Section 40A etc. But, these are 
all matters of subjective judgment. 
So, in regard to genuine cases. . .

SHRI C. C. CHOKSHI: I f  the
Income Tax Officer does not take a 
fair view, the matter may go to a 
higher authority and it is a judicial 
authority who will arbitrate on that.

MR. CHAIRMAN: The problem is
this. If a person is unable to satisfy 
to the satisfaction of the Court. . .

SHRI C. C. CHOKSHI: We are
again trying to attribute that the 
Courts cannot take a fair view.

MR. CHAIRMAN; The Courts 
would take a fair view. We do not 
w(ant that genuine persons should be 
affected. But, what is happening is 
this. This is being used as ,a device. 
A wife may be employed. Her name 
may be on the registrar. But, she may 
be at home and the registers etc. may 
be signed &t home.

SHRI C. C. CHOKSHI: Our
experience is that there are clever 
Income Tax Officers who call tlu? wife, 
cross-examine her and take her 
evidence and prove that it was a bogus 
payment and was not $ correct 
payment. With respect, I . . . .

MR. CHAIRMAN: Mr. Chokshi, you 
are aware that many otf the cases have 
failed and they have tailed in the 
tribunal. When you say that «be
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officers are clever, majority of them 
must be un-cl|cver.

SHRI C. C. CHOKSHI: I did not
«ay un-clever.

MR. CHAIRMAN: What is happen
ing is this. Many of them fail to 
establish the c,ase under section 40A.

SHRI C. C. CHOKSHI: The reasons 
may be two-fold. It may be that the 
cases which went through the tribunal 
were genuine cases, mostly. Those 
cases which were not genuine might 
not have gone to the higher autho
rities, and they would have ;accepted 
the Income Tax Officer’s assessment.

MR. CHAIRMAN: Have you made
any study to this effect?

SHRI C. C. CHOKSHI: I have not
made a study, with respect, I submit.

MR. CHAIRMAN: You have had
a wide experience in taxation work. 
On that basis, can you tell me whe
ther such an allowance has been 
i .ade?

SHRI C. C. CHOKSHI: I have
taken up big cases where they have 
not happened at all. The cases 
which I handle are ones where there 
is no challenge at all.

SHRI VASANT SATHE: Would it
be all right if we take into account 
certain well-known, genuine cases in 
which hardship is caused—as we were 
told during earlier evidences, in re
gard to the relationship between a 
nurse and a doctor? Do you think it 
would meet the requirements if we 
were to enumerate and exclude, by 
law, such cases on the basis of ex
pertise, professional and technical 
knowledge, know-how and ex
perience?

SHRI C. C. CHOKSHI: It would
solve it partially, but not wholly. 
There can still be cases where a 
spouse may not be holding a techni
cal qualification, may not be holding 
a professional qualification, but at the 
same time, be quite competent to ren
der service in a concern where the 
hujband has a controlling interest. It

can be a genuine case of that persoa 
working as a Typist, Stenographer or 
a Clerk. These are not cases which 
can be generalized.

MR. CHAIRMAN: Mr. Chokshi, we
will give you an uninterrupted time 
of 5 minutes. You are again appear
ing before us.

SHRI JYOTIRMOY BOSU: I
would not be here at that time, Mr. 
Chairman.

MR. CHAIRMAN: We have to
abide by some time restrictions.

SHRI GANESH PODAR: We have 
a couple of more points, Sir.

MR. CHAIRMAN: We will consider 
carefully, whatever you have said 
in your memo., even at the time of 
our undertaking clause-by-clause 
consideration. If, over and above the 
points mentioned in your memo., you 
have some thing to say, you can tell 
us now.

SHRI J. P. THACKER: I will
first deal with Clause 36 which con
cerns seizure and power of search. 
The words used in the sub-sections 
are, “when the authorized officer has 
reason to suspect.” Suspicion should 
not be made the basis for an action 
which is in the nature of a punitive 
one. Only when the officer has rea
son to believe, should he be allowed 
to proceed. Providing only for sus
picion would mean leaving the door 
very wide. It may lead to abuse of 
power. In the same section, some 
safeguards need to be provided. If, 
as a result of a certain search and 
seizure, nothing is proved, there must 
be some relief given to the person 
who has been made a victim of these 
provisions and it can be in the nature 
of a free compensation to be made 
to him. Secondly, the informer is be
ing given some remuneration or in
ducement. The pnactice that a person 
should be encouraged to lodge com
plaints, is most reprehensive. The 
complaints may sometimes be genuine 
and sometimes frivolous. When suck
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complaints are made and the persons 
are rewarded for making complaints, 
there may be many cases where black
mail may be resorted to. It should 
[be discouraged altogether. If, ulti
mately, it turns out that the com
plaint was frivolous and false, the 
name of the person making the com
plaint should be disclosed so that 
the victim has a right to go to the 
court and file compensation claims. 
Since the time is limited, I will go 
over the other points very fast.

MR. CHAIRMAN’: Have you men
tioned them in the memo, also?

SHRI J. P. THACKER: It should
be totally discouraged. Otherwise, it 
will let loose private detectives on 
the private individuals. Clauses 75 
and 76 as also 281 (A) and (B) deal 
with automatic lien and the provi
sional attachment. The submission is 
that under Clause 75, the lien is 
sought to be created during the pen
dency of proceedings and the proviso 
casts a burden on the bona fide pur
chaser without notice. So far as the 
proposed amendment is concerned, it 
deals with pending proceedings, which 
was not the recommendation of the 
Wanchoo Committee Report. What 
the Wanchoo Committee had suggest
ed is that when a demand is raised, 
only then should the automatic lien 
be attached. Here, pending proceed
ings, if an attachment is deemed to 
have been made, it would become im
possible for any one to deal with pro
perties and transfer them. Every one 
will have difficulties in finding out 
whether proceedings are pending, be
cause there are no provisions as to 
where a register is to be kept, to 
which place a bona fide purchaser can 
go and look. Merely making a men
tion about the pendency of proceed
ings would create hardship. The 
Wanchoo Committee had realized this 
in regard to certain provisions in the 
taxation laws of the United States 
and quoted them at the footnotes. I 
will give you the reference. It is at 
page 98. Only after a demand is rais

ed, can a lien come into existence.
Even today, it has become a matter 
of gr.<ve concern when, under rule 2 
of the Second Schedule of the Income- 
Tax Act a notice is issued so far as 
the immovable properties are (con
cerned, but they shall not be trans
ferred. It shall be deemed as void. 
There is no provision or machinery 
whereby a bona-fide purchaser can 
look up in this regard. When you 
ask the Tax Recovery Officer whe
ther any notice is given, the answer 
comes immediately that these are 
secret proceedings and that no reply 
can be given. Because of this, the 
difficulties will now be more accen
tuated. Apart from immovable pro
perties, in the case of stock exchanges 
also it will become impossible to deal 
with them. Clause 57 deals with the 
provisional attachment also during 
the pendency of the proceedings. The 
attachment is effected the moment 
proceedings are pending, whereas ac
cording to the Wanchoo Committee 
and even the Notes on clauses to the 
Bill it is only when there is investi
gation that a provisional attachment 
comes. But the clause as it stands 
goes a step further and merely deals 
with any pending proceedings and not 
necessarily an investigation.

Now I will deal with the settle
ment procedures under Clause 58. 
Here a new chapter, XIXA, is sought 
to be inserted This is only confined 
to pending matters before the income- 
tax authorities. Here case is defined 
as proceedings before either the ITO, 
the Commissioner and so on. Our 
suggestion is that these proceedings 
should in a way give a finding on long 
pending matters. They should be ex
tended even to matters pending be
fore the tribunal, High Courts and 
the Supreme Court and not necessari
ly be confined only to matters pend
ing before the tax authorities.

MR. CHAIRMAN; We will consi
der it; I do not know to what ex
tent it could really go.

SHRI J. P. THACKER: As for the
Settlement Committee, 245D, refers to
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materials contained in a report which 
they may call for. It is rather extra
ordinary that this report should not 
be open to inspection of the party 
concerned. It is to be treated as a 
confidential document except where 
the Committee thinks fit in a case 
where it may allow inspection of rele
vant extracts.

245D(1) says:

“On receipt of an application un
der s. 245C. the Settlement Commit
tee may call for a report from the 
income-tax authority concerned and 
on the basis of the materials con
tained in such report and having 
regard to the interests oi revenue 
and having regard to the nature and 
circumstances of the case or the 
complexity of the investigation in
volved therein, the Settlement 
Committee may by order, allow all 
the matters covered by the appli
cation or any part thereof to be 
proceeded with or reject the appli
cation*’.

MR. CHAIRMAN: How do you get
the idea that all this will be behind 
the back of the petitioner?

SHRI J. P. THACKER: The report 
is called for by the Committee from 
the income tax authorities. That will 
be the basis for decision by the Com
mittee, but it is not to be made avail
able to the petitioner 245G says:

“No person shall be entitled to 
inspect, or obtain copies of, any re
ports made by any income-tax aut
hority to the Settlement Commit
te e . . . . ”

MR. CHAIRMAN: Your apprehen
sion is that in proceedings taken re
course to materials relied upon will 
not be made available to the peti
tioner. We will carefully look into the 
drafting. As it is, the proviso takes 
care of your apprehension.

that if a person, who has taken re
course to the settlement procedure. is 
found guilty, at no future time will 
he be entitled to take advantage of this 
machinery. To put a total embargo 
for the future like this seems to be 
unfair. If you see the last line of 
the clause, line 44, p. 33, it says:

“he shall not be entitled to apply 
for settlement under section 245C 
in relation to any other matter .

\

If with regard to one particular mat
ter he is found guilty, there is no rea
son why in future years he should be 
debarred from going to the Settle
ment Committee and taking advant
age of this machinery for other mat
ters. After all, what is the idea o f 
this machinery? It is that matters 
should be expeditiously disposed of

MR. CHAIRMAN: We will consi
der it.

SHRI BHAGWAT JHA AZAD: 
Other matters concerned in the same 
case or any other matter?

SHRI J. P. THACKER: Any other
matter. There is no reason why this 
should be there. It should be made 
clear that that is not the intention.

Then 245H(2). When an assessee 
comes before the Settlement Com
mittee or the authorities concerned 
for settlement and he makes a dis
closure, it should be provided that 
regardless of any subsequent fraud 
being found, whatever disclosure he 
makes should be without prejudice 
and he should not be penalised for 
that. Otherwise, it will deter many 
people from coming before the Com
mittee and taking advantage of this 
machinery. But here it says that the 
immunity granted can be withdrawn. 
If that is so, the tax authorities will 
not find many people coming forward 
for settlement.

SHRI J. P. THACKER: If that is 
so, it Is all right. Then 245K says

MR. CHAIRMAN: We will consi
der that.
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SHRI H. M. PATEL: Shri Thac
ker seems to have made a study of the 
settlement procedure very carefully. 
Is he satisfied with the composition 
of the Settlement Committee?

SHRI P. P. THACKER: As the Bill 
stands, and as pointed out, the 
Wanchoo Committee has recommend
ed that they should be from within 
the department. But, frankly speak
ing, this should be a body totally in
dependent of the tax department 
altogether. It should be in the nature 
of a judicial bench or some such body; 
it can be a tribunal where inde
pendent judges sit. But here, the 
personnel are to be drawn from the 
department itself. I have nothing to 
say agiainst the official* They are

first-class people; those whom we 
come into contact are excellent 
But what will happen in the 
future, one never knows. Apart from 
that, after all, the persons from the 
department, however, independent 
they are, like Caesar’s wife, they must 
not only be independent but they must 
appear to be independent, and they 
must appear to be impartisd. If one 
has to inspire confidence, they must 
come from outside; they must be 
drawn from the judiciary.

SHRI GANESH PODAR; We have 
also made this point in our memo
randum.

MR. CHAIRMAN: Thank you very- 
much.

(The witness then withdrew.)

(II. All India Film Producers Council, Bombay^

Spokesmen:

1. Shri G. P. Sippy, Vice-President.
2. Shri Shree Ram Bohra, Vice-President.
3. Shri Subodh Mukerji
4. Shri B. R. Chopra
5. Shri S. D. Narang
6. Shri Narayan Varma, Chartered Accountant.

[The witnesses were called in and 
they took their seats].

MR. CHAIRMAN: Before we take 
your evidence I may point out to you 
Direction 58 of the Directions by the 
Speaker which provide that their 
witnesses must be informed that the 
evidence they give would be treated 
as public and is liable form that all or 
any part of the evidence tendered by 
them is to be treated as confidential. 
Even though they might desire their 
evidence to be treated as confidential, 
such evidence is liable to be made 
available to the Members of Parlia
ment.

SHRI G. P. SIPPY: We have al
ready submitted our memorandum.

MR. CHAIRMAN: Yes; we have 
gone through it and we will go 
through it again at the time of

clause-by-clause consideration. I want 
to know whether you have something 
to say over jand above what you have 
said in the memorandum; if so, it will 
be of immense help to us. If you 
want to add some more points to the 
memorandum, you can do it.

SHRI G. P. SIPPY: We would like 
to emphasise certain points. First, 
section 64(2) where the infcome of 
the spouse is to be added to that of 
the husband.

MR. CHAIRMAN; You are coming 
to the clauses straightway?

SHRI G. P. SIPPY: I think
Mr. Chopra would like to make some 
general points.

SHRI B. R. CHOPRA: I have to 
make some general observations 
about certain aspects whiah are not 
mentioned in the memorandum. I
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beg of you all to consider that no
body in this country has so far been 
able to apply Ins mind to this peculiar 
industry. All that we receive is con
demnation for various reasons that are 
there, according to them, but which 
may not be there, but they may be 
there as part of the general set-up 
‘n the whole country. Nobody has 
ueen able to find out what really this 
industry is Today, we swear by the 
names of Bimal Roy; we talk of B. N. 
Sirkar who made great movies; we 
talk of Chandu Lai Shah and these 
people are nowhere now. Bimal Roy 
died in debts; Mahboob Khan aied in 
debts; B. N. Sirkar is nowhere, 
Mr. Chandulal Shah is not able to 
afford even medicine for his illness. 
Nobody seems to have applied his 
mind as to why this is happening in 
this particular industry and why it 
does not happen to the Tatas, Birlas 
and those who have continued very 
well for centuries, and why we have 
not been able to make up. Why the 
consideration has not been given or 
why nobody has tried to find out why 
this does not happen in America or 
Japan in respect of this industry? One 
has not found out why people like the 
Metro-Goldwyn Mayer, 20th Century 
Fox have been going on for so many 
year* whereas we in this country 
cannot. It is due to the fact that 
nobody has applied his mind to this 
very peculiar industry.

For example, we are artists, pro
ducers and directors. There are very 
big expenses for keeping the show 
up and keeping it going round; the 
wardrobe is part of their equipment. 
It i<s part of our expenses. But every- 
time, when we are told to substan
tiate it, it is not possible. In foreign 
countries, a percentage of their ex
penses is allowed. The artists, pro
ducers and directors who are actively 
engaged in film-making are allowed 
certain percentage of their expenses.

I might give you a story. I met an 
artist, Karl Marden. He is a very big 
<jharacter-player in Berlin. I iasked 
him how he was able to have a big 
house with so much around him, and 
how he was able to afford it all. He

said, “Government is paying for 
them not me. I am bringing my 
money. I am living in a small 
fiat but when I come to a big 
house they will have to allow me.” 
Here, in our case, if we have a house, 
if our producer's have a house, that ui 
the only visible guarantee of our so- 
called assets, while we have no real 
assets. Our assets are combustible. 
We make promises, ninety per cent 
of which we are not able to iuifil. I 
think when we come to the caluses, all 
these provisions may be dealt with. 
We are not technical men. We are 
people who are trying to do some 
artistic work. In our case, it is just 
like a painter who paints pictures, 
80 per cent of which he does not sell 
or is not able to sell. It is like poetry 
which is created once in a while and 
not all the time. The general pattern 
of picturemaking everywhere in the 
world, has changed. About 80 por 
cent of the pic.ture flop and only 20 
per cent achieve success. We are 
losing, on an average, Rs. 30 crorei 
on the production side every year. 
This is the fact. We would like to 
request that some kind of a study may 
be made about this industry, and 
some method should be found out ' 
whereby genuine people who are 
engaged in making serious and good 
pictures are not allowed to suffer. 
Something should be done. I do not 
know whether this will be done by 
this Committee or by somebody else.
I am not a technical man. My sub
mission in this. We are being malign
ed all the time. All the time, we are 
being told that we are bad people and 
we do this and that; we lead an 
ostentatious life. At least, for once, 
please try to understand and appre
ciate our position. Ours is a very big 
industry. I thought by placing our 
view point before you, you may be 
able to understand our problems.

SHRI JYOTIRMOY BOSU: Could 
you please tell us as to what is the 
total finance involved in your indus
try, in this country, over a period of 
5 years and what is the annual turn
over during the last 5 years? To 
what extent, this has increased?
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SHRI B. R. CHOPRA: I cannot say 

off hand.
MR. CHAIRMAN: We appreciate 

your first please that consideration 
should be shown to the people who 
are engaged in creative part, I do not 
know whether this is the right forum 
where we can do anythng more than 
confine ourselves to the objectives of 
the Bill. In that regard, if you want 
to make any suggestions, in order to 
rationalise the laws so that it bene
fits you, in regard to deductions etc., 
you can do so. We will consider that. 
But, I would like you to bear in mind 
that while on the one side, we would 
bear in mind whatever you have said, 
on the other, we are concerned with 
the question of tax evasion. We are 
down to earth people. The main pur
pose of the Bill is to prevent tax eva
sion, generation of black money and its 
proliferation. Therefore, I would 
appreciate very much if you give 
suggestions in order to make the tax 
rates reasonable, or in making the 
law simple so far as your industry is 
concerned and so far as the producers 
are concerned; you may also give 
suggestions in order to tone up the 
taxation system so that unscrupulous 
persons are not allowed to go scot- 
free. You have referred to the fact 
that the industry is being maligned. 
You also said that you are a victim 
of the circumstances. This is a facet 
of corruption, in the country. If you 
are anxious to get out of the present 
position, to which you have referred, 
you are free to suggest ways and 
means by which we can help you. 
But, as I said earlier, we are confined 
to the obectives of the Bill. You can 
start.

SHRI JYOTIRMOY BOSU: Can
any of the gentlemen here before us, 
tell us, ,as to how much finance is 
involved in the Indian film industry. 
What is the annual turnover?

MR. CHAIRMAN: You can take it
available later on.

SHRI G. P. SIPPY: We can make
them available. But from whatever 
data we have got, I think we have 
about Rs. 70 crores of turn-over per 
year in the case of movies.

SHRI JYOTIRMOY BOSU: What
was it 5 years ago?

SHRI G. P. SIPPY; It was much 
less. It may be only .about Rs. 39 
crores or Rs. 34 crores.

SHRI JYOTIRMOY BOSU: This is
not discouraging.

SHRI G. P. SIPPY: We are
prepared to cooperate with you and 
help you in so far as the objectives 
of this Bill are concerned. At the 
same time, we would like to place 
before you certain facts. Today, a 
high r;ate of tax is imposed on the 
film industry. This is the only 
industry in India which is singled out 
for 80% of the gross revenue before 
anything falls in our hands. This is 
the only industry in India which is 
treated in this manner. We are also 
subjected to 50% entertainment tax. 
All our receipts are collected at the 
box office. Out of 100 rupees collected 
at the box office, 50 rupees are t,aken 
away by every State Government. 
From a box collection of 100 rupees, 
we are left with a very meagre 
amount, with which we have to meet 
the cost of production and other things. 
About 93% of the collections are taken 
away by rest of the agencies.

.SHRI JYOTIRMOY BOSU: This
entertainment tax etc. fall on the 
persons who go to see the films.

SHRI G. P. SIPPY: Today, for
making a colour film, we have to 
import certain things. We have to 

pay a very high custom duty on these 
imports. Only recently, there has 
been a 300% increase in the custom 
duty. The industry is already crippled.
I (am giving this background in order 
that you may be able to appreciate 
our difficulties and the hardships we 
are facing. I would again say that 
the film industry is already crippled. 
We do not get much out of the box 
collections. Out of the box collections, 
about 50% is taken awiiy by the State 
Governments, and the distributors 
also take away soiftettfing. The man 
who is responsible for production, 
gets only Rs. 7, out of the gross 
collections of Rs. 100/- at the box 
office. ~



SHRI ERA SEZHIYAN: Just now,
Mr. Chopra said that something should 
be done with regard to the film 
industry. I do not know whether any 
study has been made by the industry 
to remove whatever the impediments 
there iare.

SHRI B. R. CHOPRA; We are 
actually trying to take this up at all 
levels, but, so far, this has not been 
heeded to.

SHRI ERA SEZHIYAN: In the
memorandum submitted to us, you 
have welcomed the amendments. At 
the same time, you have said that the 
Bill may not fulfil the main objectives 
as desired. This is your opinion. Now,
I would like to quote certain 
observations of the Wanchoo Com
mittee.

“We had sought views on this 
matter through a question in our 
Questionnaire and an overwhelming 
majority of persons, who sent 
their replies, was of the opinion 
that considerable amount of black 
money passes in transactions in the 
film world at different stages.”
Now, I want to be very plain with 

you. You help us to understand. A 
hindi colour film may cost about Rs.
40 to 50 lakhs.

SHRi B. R. CHOPRA: Sometimes, 
even more.

SHRI ERA SEZHIYAN: For a lea
ding star, something has to be paid 
in black and something in white. Am 
I right?

SHRI G. P. SIPPY: After the an
nuity syste mhas been introduced, 
during the last three years.............

SHRI ERA SEZHIYAN: For a star,
75 per cent will be paid in black and 
25 per cent in white.

SHRI G. P. SIPPY: After the an
nuity system has been introduced 
most of the money is being paid in 
white.

MR. CHAIRMAN: Do we take it,
Mr Sippy, that you have no problem 
of black money?
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SHRI G. P. SIPPY: I will be mak

ing a wrong statement if I say that. 
The problem of black money is there 
in past of the industries.

MR. CHAIRMAN: Let us be frank 
about it. We want to help you.

SHRI G. P. SIPPY: Certainly, we 
would like to cooperate. But, at the 
sametime, we wQuld request you to  
see that whatever little is left with 
us, is not wiped out.

SHRI JYOTIRMOY BOSU: But
your annual turnover has doubled in 
five years.

SHRI G. P. SIPPY: The number 
of movies has gone up. The cost of 
everything has gone up. Moreover, 
people have become more cinema- 
minded to-day than 5 years ago.

SHRI B. R. CHOPRA: Even the 
number of cinema houses has gone up„ 
as also the population. The number 
of people who see films most, viz. 
the student population, has gone up. 
There is nothing surprising about it.

MR. CHAIRMAN: We are aware o f 
the various manifestations of the gr
owing population in the country. 
Mr. Sezhiyan asked a question speci
fically. If you accept the premise of 
the question, we can proceed further. 
We want to know as to how we can 
help you. If you don’t accept his pre
mise, we can go to the next question.

SHRI SUBODH MUKHERJI: The 
question is quite simple and the ans
wer aslo is quite simple. We are not 
using as much black money as previo
usly, i.e. before the annuity system 
came into being. Its importance was 
understood by Mr. Morarji Desai. 
It is not generated in our industry. 
To a certain extent, it is consumed 
here as in any other industry. We 
do not like, just as you do not like it. 
We need your help in curbing this.

SHRI JYOTIRMOY BOSU: It has 
to do not only with actors and act
resses. Anyway, I would like to have 
some information from the producers 
in regard to their wanting black mo
ney from the exhibitors.
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SHEU B. R. CHOPRA: It does not 
« t all exist, Sir.

SHRI G. P. SIPPY; It is the distri
butor who deals directly with the ex
hibitors, and not the producer. There 
is no question of any direct money be
ing received by the producer from the 
distributor.

SHRI JYOTIRMOY BOSU: Mr.
Sippy, are you aware of the fact that 
between the exhibitor and the per
son who delivers the film to the cin
ema, there is a lot of black money in
volved.

SHRI G. P. SIPPY: Absolutely not. 
Sir.

SHRI ERA SEZHIYAN: I come from 
Tamil Nadu and we know something 
about it. Individually, we are not say
ing any thing against you. You say 
that there is no black money involved 
between the producer and the distri
butor. If you come with me, we can 
get the information from the horse's 
mouth. There are two methods, one 
of which is the outright sale. There 
are various modus operandi. Some
times, the films are produced by one; 
and the world rights of the negative 
are sold to the other. We do not 
know the nominal price. The scope 
is there for black money. They trans
fer the world rights for some consi
deration, say Rs. 40 lakhs or Rs. 50 
lakhs. The area rights are being 
sold again; and in some of such cas
es, there are no further rights. Af
ter 3 or 4 years, in key centres it is 
very difficult to find out the position. 
Why do you say that the producers 
do not have the black money. For 
example, whatever amounts are given 
for the constructed sets, are not taken 
into account.

SHRI B. R. CHOPRA: I beg to sub
mit that the knowledge at your dis
posal is not comprehensive. Black- 
money can operate only from a posi
tion of strength. The producer is the 
weakest link in the chain.

SHRI JYOTIRMOY BOSU: That is 
a matter of opinion.

SHRI B. R. CHOPRA: I will be able 
to prove it with facts. Even a small 
Extra can dictate to a producer be
cause he needs him. An arti3te sells 
his talent and he can have strength. 
The producer does not have strength 
till his picture clicks.

MR. CHAIRMAN: There are pro
ducers and producers.

SHRI B. R. CHOPRA: If the picture 
is tested in the box-offioe, he gets st
rength; but in 99.9 per cent of cases, 
the pictures are traded before they 
are made. There are various ways, 
o f selling the pictures. Sometimes, 
we sell outright. We give the pier 
tures on minimum guarantees and also 
on advance basis. The pictures them
selves cost so much. At this stage, 
it is impossible to generate black mo
ney in the hands of the producers. 
I mean it. In 1 per cent of cases, it 
may be possible. As a producer, I 
have not been able to take one single 
rupee as black money. When the 
picture clicks, it goes into the hands 
of the distributors, as also the exhib
itor. There are shortages of playing 
time. Anything can happen between 
the exhibitor and the distributor; but 
we have no knowledge about it. The 
malpractices may be there, or may 
not be there. Whenever there is st
rength in anybody's hands, he exp
loits it. On Ibehalf of the producers, 
I can assure you that we form the 
weakest link.

MR. CHAIRMAN: The general dis
cussion will end here. We can take 
up clause-by-clause discussion.

SHRI R. V. SWAMINATHAN: I
want to know whether this impression 
is confine to Bombay or it is true of 
other places like Madras and Cal
cutta also.

SHRI B. R. CHOPRA: The producer 
anywhere in the world, is the weak
est link. Whatever operates in Bom
bay, operates in other places also.

MR. CHAIRMAN: We have heard 
your general position. We will bear 
it in mind. Please come to clause-by- 
clause.
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SHRI G. P. SIPPY: We had a dis
cussion earlier in our talks about the 
annuity system which has reduced the 
scope for black money. We, there
fore, realize the importance of the anr 
nuity system to this industry... It can 
ultimately eliminated the black-mo- 
ney completely. It is very impor
tant. I would now request Mr. Var- 
ma to speak about it.

SHRI N. VERMA: Clause 51, sec
tion 180A. This is covered by our 
submission in p. 9 also. This provi
sion is already in operation today by 
executive instructions; only this Bill 
gives de jure recognition to it. But 
certain limitations are being put 
simultaneously while it is being sta
tutorily put under the Act. We object 
specially to two provisions that the 
annuity should be of such a type that 
the 'first instalment should start with
in five years of the date of signing of 
the annuity contract and the period 
in which the instalments should be 
completed should be ten years. If 
this provision is made, it is feared by 
the producers and artists that it will 
have no significant effect on artists 
to go in for such a contract where 
the annuity instalment starts so fast. 
The life of a new artist or an artist 
who is already established would be 
definitely more than 5, 7 or 10 years. 
In that case, it may so happen that 
going in for this annuity would en
tail form payment of more tax 
than would otherwise be the case.

The main reason why we are mak
ing this plea is this. It is only defer
ment of payment of tax. Tax is defi
nitely going to be paid. The LIC is 
in the picture. Actually, the quantum 
of tax would be much higher. Mean
time, the amount is lying with the 
LIC, that is, with Government.

MR, CHAIRMAN: We appreciate 
our suggestions that it should not be 
mited to five years or ten years be

cause the life of an aTtist i9 likely 
to be more than that and that would 
hardly benefit him.

SHRI N. VERMA: The second point 
is that the Board will have power to

extend this to other individuals in the 
film industry. For the time being, 
it is specified that it will apply only 
to artists. Our submission is it should 
statutorily be provided that techni
cians and other groups of people dir
ectly and intimately connected with 
the film industry should also be cov
ered. Not only that, even people out
side the film industry who are placed 
in a similar position should be cov
ered by this.

MR. CHAIRMAN: Everyone con
nected with industry should be bro
ught under this?

SHRI N. VERMA: Those who are 
doing teachnical work.

MR. CHAIRMAN: Technical peo
ple do not have a short life.

SHRI B. R. CHOPRA: Directors do 
have a short life.

MR. CHAIRMAN: I can understand 
your suggestion that artistes who 
have a short life should be specified 
statutorily. But to say that everyone 
connected with it should be brought 
in seems to be rather too much.

SHRI N. VERMA: We have speci
fied on p. 11 five categories.

MR. CHAIRMAN: What about play
back singers? They seem to be go
ing strong.

SHRI N. VERMA: There are one or
two exceptions.

MR. CHAIRMAN: Film producer?

SHRI S. MUKHERJI: He is t techni 
cian.

MR. CHAIRMAN: Music director, 
play-back singer, are all technicians 
engaged in the film industry. Tech
nicians cannot be classified as artistes.

SHRI N. VERMA: We mean there 
are highly specialised areas like stoiry 
writing. This is something which 

does not go for a long time. It is 
just like an author or poet When a 
story is written, some people become 
famous for it for 3-4-5 years. After
wards, their ideas get stale and they 
do $ot continue. Then photographers.
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MR. CHAIRMAN: We appreciate 

your submission that it should Ibe st
atutorily specified and not left to dis
cretion,

SHRI B. R. CHOPRA: It has been 
misunderstood in most quarters that 
the producer is only a person who 
brings in money. Actually it is a 
technical job. That is why we say 
this facility should be extended to 
him.

MR. CHAIRMAN: The basic idea is 
this. People who are engaged in the 
work of a creative art whose creation 
becomes obsolete and does not have 
a long span, such people should have 
this benefit. We are impressed by the 
argument that the tax will in any case 
be paid. Suppose in an average pro
fession a person has 30—35 years or 
25 years, in the case of an artist it is 
only five or ten years. In five years, 
he has to pay as much tax which 
someone else may have to pay over 
JO—40 years. So we understand the 
argument for a spreadover. But while 
arguing for this, you must not expand 
the categories and include in it people 
who have the normal hazards. I do 
not know if the film producer will 
fall in this category.

SHRI B. R. CHOPRA: He is the
man who is the real creator, who 
selects the story. His function is not 
just to bring in money. Take people 
like Bimal Rao, Mehboob Khan or 
Shanta Ram. Mortality is high among 
producer^.

MR. CHAIRMAN; If you are serious 
about your argument that the pro
ducer should come under this, you 
must give us some convincing reasons.

SHRI SUBODH MUKERJI: Ninety 
per cent of those who have become 
producers are technicians, writers or 
directors. They become producers. 
They start their own firm because 
they want to give something which 
has artistic quality. This is a most 
healthy trend in our industry. People 
like Bimal Rai and Mehboob Khan 
were not people from big business 
houses They were small technicians. 
They worked their way up and

became producers. Nowhere else inr 
the world you this. The creative 
talent of any person, a genuis, is very 
limited. They were good writer* and 
directors. That is why they are' 
successful producers. It ig a really 
technical job which cannot last more 
than a few years. He is a technician, 
.artist, not a businessman.

MR. CHAIRMAN: We will consider
it.

SHRI VASANT SATHE: Would you 
suggest that we distinguish between 
two typ«s of producers—one who was 
a technician, a director or actor who 
later became a producer, and another 
who is a financer, who holds the 
money power but who comes in as a 
producer?

SHRI SUBODH MUKERJI: Yes,
exactly.

SHRI VASANT SATHE: We in
clude such type of persons who have 
come through the industry itself and 
become producers in this?

SHRI SUBODH MUKERJI: Yes. 
[Shri Era Sezhiyan in the Chair.]

SHRI G. P. SIPPY: As regards the 
other point that this is limited to 75 
per cent of the total income earned by 
an artist, we want that there should 
be no limit. It should suit the person. 
He can even go in for 100 per cent. 
After all, he is going to pay the tax 
sometime and the money is going to 
be with LIC. This 75 per cent should 
be removed and made 100 per cent.

SHRI B. R. CHOPRA: Of course,
if it is desired by the artist.

MR. CHAIRMAN: On what re
sources is he going to live, if it is 
100 per cent?

SHRI G. P. SIPPY: The artist
does not work at one picture at a 
time. He works in six to eight pic
tures at the same time. If it is 109* 
per cent, that would leave him with 
sufficient money.
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MR. CHAIRMAN: Can you say on
the total income, 76 per cent will be 
.enough?

SHRI S. R. BOHRA; Take it to 
90 per cent.

MR. CHAIRMAN: Well, you want 
•that to be increased. We will consider 
it.

SHRI N. VERMA: The point is, at 
one point of time, when the instal
ment starts coming to the artist, he 
has sufficient income which flows to 
him from the earlier annuity con
tracts. At that moment, the would 
like to defer the entire 100 per cent 
for the future, because already he is 
receiving sufficient money out of the 
earlier annuity contracts which have 
been signer and the money started 
flowing. That is tlhe reason why the 
percentage should not be fixed at 
75.

MR. CHAIRMAN: You cannot
have both. Either you stick to the 
five year annuity; otherwise, it (be
comes unlimited.

SHRI N. VERMA: I appreciate it.

Now, I come to clause 14 which 
seeks to amend section 64. We have 
raised two or three points here. 
One is that in genuine cases, several 
factors have to be considered. We 
would here quote the example of the 
film industry. One of the producers 
marries a film artist or a film artist 
marries a producert which is quite 
common these days. Now, take an 
artist like Ami tab Bachan wfcio floats 
l  company of producers. His wife is 
a renowned artist. To deny that 
benefit from her remuneration and 
disallowing it just because her hus- 
and owns more than 20 per cent in 
a concern would be unfair. Hence, 
I submit that this provision should 
be deleted.

SHRI VASANT SATHE: You say
we would be discouraging such mar
riages .

•SHRI N. VERMA: Ttiat is not so.

MR. CHAIRMAN: You should
understand that there are other cases 
also. These cases are genuine cases, 
but I can give you any number of 
cases where the wife or the husband 
may be given some designation, say, 
marketing surveyor or something like 
that. It is a tiling which you cannot 
test. For that, you pay Rs. 4,000 a 
month.

SHRI N. VERMA; We are aware 
that there is already a penalty pro
vided in the Act, for such individuals, 
by completely disallowing that remu
neration. There is already a provi
sion by whidh a company who tries 
to create a bogus person for the 
payment of certain things will be 
punished; This is allowed in those 
cases. This is sufficient penalty. In 
a way, it will incure double taxation; 
ratherf it will be a double penalty.
Here, there is a further penalty.

SHRI BHAGWAT JHA AZAD: We 
have to amend this.

SHRI N. VERMA: ln the process
of trying to prevent certain cases frcwi 
happening, and once you try to take 
into consideration a lot of genuine 
cases, a lot of people will suffer.

SHRI BHAGWAT JHA AZAD: How 
do you advise us? You want us to 
save the genuine people and punish 
those who are not genuine?

MR. CHAIRMAN: How to disting
uish between these two cases?

SHRI N. VERMA: There is a pro
vision in the Act that certain expen
ses like export market expenses are 
allowed. In the case of, say, one-third 
extra or one-half extra, the disallow
ance can be made in a case like this. 
But why prevent it in other cases? 
You are trying to prevent certain 
undesirable development in certain 
cases, but why prevent a lady from 
earning her remuneration?

SHRI BHAGWAT JHA AZAD: We 
are also anxious Hhat the present pro
vision is not sufficient. But how to 
remedy the situation?
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SHRI N. VERMA: You disallow

that. Instead of 100 per cent, dis
allow 150 per cent like those in the 
export market.

SHRI VASANT SATHE: On this
very point, we hvae been hearing many 
Chambers and others. Do you think, 
if we can satisfy certain categories of 
genuine cases where a spouse  ̂ by her 
technical knowledge or proficiency, is 
qualified to work for the husband or 
vice-versa, such cases can be exclud
ed? If there is no technical qualifi

cation prirna facie, then, the presump
tion would be that they are the cases 
where the mischief takes place on a 
large scale. Examples have been 
quoted before us, where you call the 
wife as an interior decorator or a 
PRO or any such tiling and give her 
a fabulous salary the like of which 
we have not known elsewhere. Do 
you think that we can qualify the 
provisions in such cases and say tihat 
if she deserves by virtue of her qua
lification, it may be done? In the 
case of, say, artists like Jaya Badhuri 
has no monetary interest actually, 
question. If we amend the provisions 
in the way indicated, do you think it 
will serve your purpose?

SHRI N. VERMA: Yes. Just to
reply to the otlher hon. Member who 
Taised a point earlier. The provision 
may not serve the purpose at all. 
As in the example given by me, one 
can plan it out so that the husband 
has not monetary interest actually, 
what will happen is, wlhat is earned 
by the husband will be taxed in the 
hands of the wife. What is intended 
will not be done if the provision, as 
is worded in the Bill today, is made 
into a law. ;V

As we have said at page 3 of our 
memorandum, all the shares of the 
company or more than 25 per cent 
thereof are held by the wife of an 
individual; the husband holds no 
shares but draws a remuneration. His 
other income is very high, while the 
wife has no other income. Ag per 
the provisions, the remuneration shall 
be taken as the income of the wife

and it will fetch lesser revenue to the 
Department. The provision, as word
ed now, can in fact be misued.

SHRI VASANT SATHE: That may 
be considered.

SHRI BHAGWAT JHA AZAD: You 
also concede my point that the pre
sent provision is not enough; but call 
you suggest a substitute?

SHRI N. VERMA: I have already 
submitted that the disallowance may 
be raised to 150 per cent or 200 per 
cent.

SHRI BHAGWAT JHA AZAD: We 
take tlhe totai amount of the husband 
and the wife to be a certain sum, and 
say that upon that4 it can be allowed. 
And then, say, that beyond a certain 
limit, for example, Rs. 2,000, it should 
be clubbed.

SHRI N. VERMA: Yes; I think it 
should be all right.

SHRI B. R. CHOPRA: I am not * 
very technical man. But don't you 
think it is a disincentive to a wife'* 
earning? When we are all for the 
promotion of education and other at
tainments among the women, don’t 
you think that this will be a disincen
tive?

SHRI BHAGWAT JHA AZAD: That 
is why, I am suggesting tihat, beyond 
a particular limit, that should be done. 
How many in this country are getting 
more than 25 per cent.

SHRI B. R. CHOPRA: Let us think 
ahead. Let us think in terms of 
the future. We are trying to edu
cate our daughters a*nd we want tihat 
they should take their rightful places 
among others.

SHRI BHAGWAT JHA AZAD: How 
many are getting?

SHRI B. R. CHOPRA: They cam 
get. It is not a question of how 
many are getting.

SHRI VASANT SATHE: Purely by 
qualications, she deserves, by all vnean% 
we can have it.
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SHRI B. R. CHOPRA: The actual
working i3 contrary to our own cul
ture. Even Manu said something to 
the effect that this should not be 
done; women should be treated as a 
separate entity. Our own scriptures 
have said about this. We want to 
depart from the traditions of our own 
culture. I do not know why.

SHRI BHAGWAT JHA AZAD: That 
is why, we find, in the provisions of 
this Bill, the evidence of Indian cul
ture so nicely.

SHRI N. VERMA: The next point 
is with regard to the case of a part
nership, wherein, a minor is admitted 
to the benefits of a partnership. When 
some capital is gifted by the grand 
father  ̂ as per the law which is being 
amended and which is being 
put in this Bill, there will be tax at 
both the ihands, one in the hands of 
the grand father and the other in the 
hands of one of the parents. Is that 
the intention of the Bill that there 
should be tax at both the sources?

SHRI VASANT SATHE; Which
ever is the higher income.

SHRI N. VERMA: That has not
been provided in this Bill.

SHRI VASANT SATHE; That is 
the intention. We will consider that.

SHRI R. D. SHAH: Your doubt
arises from a mis-reading of the sec
tion. What happens is this. If you 
read Explanation (3), it has been 
provided:

“For tihe purposes of Clauses (iv) 
and (v), where the assets 
transferred directly or indi
rectly. . . . ”

What happens is this. This has been 
provided in order to overcome the 
difficulty arising in the case of a year, 
where tihere is no direct nexus bet
ween the income transferred, You 
should read Clauses (iv) and (v) 
with Explanation 3. In such cases, 
the income would be taxed in the 
hands of the individual. That is the 
point. But, this will come where 
the assets are transferred directly, to 
the son’s wife or the minor children,

otherwise than for adequate consi^ 
deration. This is where there is a 
direct nexus. There is no question 
of double payment if you read both 
the Clauses together with Explana
tion 3.

SHRI N. VERMA: We feel that a 
lot of hardship will be caused and in 
many cases it will be difficult to co- 
relate a particular investment with a 
particular source. So, these provi
sions with regard to the grand father 
and father-in-law, and to tax the 
income out of the income of the 
original transferor, should (be made 
prospective.

MR. CHAIRMAN: We will consi
der that point.

SHRI N. VERMA: The next is
regarding Section 133A Clause 38. 
Certain powers are being given to 
the Income-tax Officers. The powers 
which are being given can be mis
used in many cases and there should 
be some safeguards under this pro
vision. We suggest that these powers 
should be given to the higher autho
rities and these powers should not 
be given to the Income-tax Officer 
and his Inspector. Powers have been 
given to take evidence or record a 
statement etc. It has also been said 
that any person may be asked to give 
a statement etc. There may be some 
petty officer or there may be some 
clerk and if he is forced to give a 
statement etc., he may not be expect
ed to make a statement, which neces
sarily is made with some sort of 
mental___

SHRI BHAGWAT JHA AZAD; He 
may not give a statement. But, he 
can say. 1 do not know; My Officers 
not present, and when he comes-----

SHRI N. VERMA: He is supposed- 
to reply, when asked questions.

SHRI BHAGWAT JHA AZAD: He 
can say. T do not know; My Officers 
know better.*

SHRI N. VERMA; It only amounts 
to *he can say*. But, sometimes, he 
may not know how to talk even. It
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should be by some responsible Offi
cer. Then, we come to Clause 67— 
Section 273A. On page 7 of our 
memorandum we haxe expressed our 
views on this Clause. The Com
missioner s level is a very high level 
of authority in the income tax depart
ment's working, in the Central 
Board’s working, and it seems that 
his power is being curbed under this 
Section. It has been provided that 
he can entertain any petition, either 
for the remission, waiver or reduction 
of any penalty or interest, only once 
in a life time. This would create 
difficulties. As the law is existing 
today, the Commissioners have got 
powers to waive penalties and interest 
etc. Under the amending provision^ 
Section 273A, he is also given addi
tional powers. So, in one way, you 
are giving more powers to the Com
missioner and the same time, you are 
saying that an assessee will be entitl
ed to relief only once. Recently, there 
was a case in the film industry and it 
was a case °* amortisation. This was 
settled with the help of the Chairman 
sitting here and also with the help of 
the Commissioner and others. A 
person, for no fault of his, may be 
charged interest which may range 
from two to five lakhs of rupees. 
The tax, which otherwise would have 
noramlly been paid by him would 
b# Increased by about 10 or 
20 per cent, and in the process, 
he may have to pay Rs. 2 to Rs. 5 
lakhs  ̂ by way of interest. He would 
go and appeal to the Commissioner 
that this is something which is not 
fair and he is being taxed for no fault 
of his. In such cases, there may not 
be any concealment of income. But, 
if he is already given one relief ear
lier, he will not be entitled for re
lief for a second time, as per the 
amending Bill. There may be cases, 
where a person has a genuine diffi
culty and he finds that something is 
wrong, and in such cases, he may go 
to the Commissioner.

SHRI VASANT SATHE: You sug
gest that only malafide operations 
Irtiould be covered ahd others....

SHRI N. VERMA: Yes. Then, I
come to Clause 64, Section 271, which, 
is on Page 8 of our memorandum. 
Heret we feel that the explanation 
which is being added is very harsh. 
It relates to the case where a person 
is not able to prove his expense, or 
cannot substantiate it, o? which may 
be found to be false. Then, it is 
supposed to be deemed as concealment* 
There can be many instances where a 
person is not able to substantiate an 
expense. We were just talking of a 
picture running in Bombay, called 
“Naina” where an artiste, having 
worked in that film, has left India and 
is not available now; and to substan
tiate the payment made to her, is very 
difficult.

MR. CHAIRMAN: You must have
recepits for the money paid to her.

SHRI N. VERMA; On many oc
casions we issue cheques, till the con
tract is finished, and do not take re
cepits.

SHRI R. V. SWAMINATHAN: If
it is by cheque, it is sufficient.

SHRI N. VERMA: It is a 5-year
old story. We may not be able to* 
trace it. Sometimes, fires also occur.

MR. CHAIRMAN: I accept all the 
other excuses, when somebody takes 
payment. But if you say that you 
cannot substantiate payment made by 
cheques, it is difficult to accept it, 
because you say you do not deal with 
black money.

SHRI N. VERMA; It is not a ques
tion of black money, Sir.

SHRI JYOTIRMOY BOSU: If you 
made payment by cheque, you can ask 
for the cheque from the bank; they 
will give it.

SHRI VASANT SATHE; There may 
be a few exceptional cases. You 
cannot prove thereby that it is the 
real position. As such, sudh excep
tions should not be given here, un
less you made cash payment and burnt 
the house intentionally.

SHRI N. VARMA: These are glar
ing examples. There are common 
ones also.
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SHRI VASANT SATHE; Pleaae 
give them. Anyway, you are on a 
weak ground.

SHRI SUBODH MUKHERJI* There 
is one more point. Sometimes, wihen 
we go to the Income-tax Officer, we 
agree to a settlement; but that is not 
a concealment. To expedite matters, 
he allows us Rs. '50,000 and we agree. 
We cannot now agree to such things 
because it will amount to concealment.

MR. CHAIRMAN: Some expenses
would be termed as concealment. We 
cannot agree with you on this. They 
give the decision whether it is taxed 
or not.

SHRI SUBODH MUKHERJI: Here
we agree; but we have now to go on 
fighting the case till it is settled. 
There will be a lot of litigation.

SHRI VASANT SATHE: I want to 
know frovn Mr. R. D. Shah whether 
it amounts to concealment per se, if 
Uhey agree to certain additions?

MR. CHAIRMAN: Return and
assessment always differ.

SHRI SUBODH MUKHERJI: The
Income-tax Officer allows certain ex
penses; and in certain cases, we make 
a compromise. Will it amount to con
cealment?

0

SHRI R. D. SHAH: It would not.
SHRI SUBODH MUKHERJI: The

Act provides for it.
SHRI VASANT SATHE: Does the

Act provide that any accepted addi
tion arrived at by agreement, would 
amount to concealment? I mean the 
agreed assessment.

SHRI R. D. SHAH: I would say that 
the law on the subject is not very 
stable. I will indicate how. There 
have been some decisions where there 
have been cash credits and they have 
been treated as income. Some courts 
liave said that because the man has 
admitted it as income, it is conceal
ment. Some other courts have said 
••No” . Similarly, the explanation 
aak! that It will be treated as in-con

ceaLment. This in-concealment has 
been deemed as no concealment. 
Sometimes, some tribunals have taken 
this to be concealment; and most of 
the time as not being so. In Anwar 
Ali’s case, the Supreme Court decided 
that it would not be treated as such. 
The onus was on the Department to 
prove that it was so. By and large I 
would say, therefore, that it would be 
concealment. Some officers may take 
a different view and throw it up for 
appeal; but not ordinarily. We have 
tried to cover this point. I am going 
on to the next stage. If you have 
accepted certain items in the past, if 
you have mad© some tangible addi
tions, and some expenditure items 
have been disallowed in the subse
quent years when they brought in 
some unaccounted money, then they 
say thiat it is out of those amounts 
which were disallowed i»  the past. 
They themselves never said that this 
might be concealed money. Then, it 
would have been liable to action.

SHRI N. VARMA: When the addi
tion is made thus, i.e. "Rs. 50,000|- 
added to certain groups of expenses 
not proved”—these are the common 
words used by income-tax people— 
would it amount to concealment or 
not?

SHRI R. D. SHAH: He would be 
called upon to substantiate his state
ment.

SHRI SUBODH MUKHERJI: We
will try to go on substantiating “it.

SHRI R. D. SHAH: Suppose a per
son says that he has spent Rs. 50,000|-; 
but he has no proof. There are two 
points. He might have spent it other
wise. He cannot mention it; or he 
might offer an explanation; but it is 
not substantiated.

SHRI B. R. CHOPRA: Sometimes, 
to cut the matter short, there a*e 
certain agreed assessments between 
the ITO and he assessee, wherby the 
producer is told that he may make 
it in such a manner that he is not 
penalized. It should not be treated 
as concealed income.
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SHRI S. MUKHERJI: Clause 90, 

page 15 of our memorandum. The 
valuation, report of the (approved 
valuer should be accepted and we 
should not be penalised.

SHRI VASANT SATHE: We will 
consider that. '

MR. CHAIRMAN: Thank you for 
your evidence.

SHRI G. P. SIPPY: Thank you for 
giving us a patient hearing.

(•The witnesses then withdrew

n . Bombay Study Circle on Corporate Law and Allied Subjects, Bombay.
Spokesmen: ,

1. Shri C. C. Chokshi, Chairman.
2. Shri R. P. Kedia, Convenor-cum-Hon. Secy.
3. Shri J. E. Dastur, Member.
4. Shri C. C. Dalai, Member.
5. Shri R. K. Joshi, Joint Secretary.

(The witnesses were called in and 
they took their seats).

MR. CHAIRMAN: I would draw 
attention to direction 58 of the Direc
tions by the Speaker under which it 
shall be made clear to the witnesses 
that their evidence shall be treated as 
public and is liable to be published, 
unless they specificially desire that 
jail or any part of the evidence is to 
be treated as confidential. Even so, 
such evidence is liable to be made 
available to the members of Parlia
ment.

SHRI C. C. CHOKSHI: Yes.

MR. CHAIRMAN: We are tflad to 
meet you again, Mr. Chokshi. You 
have already represented to us some 
of the important aspects. If there 
are any other aspects to which you 
wish to draw our special attention, 
apart from what has been stated in 
your memorandum which has been 
circulated to members, you may do 
so. You may give a general picture 
because we do not have much time 
left.

SHRI C. C. CHOKSHI: Thank you. 
I will not repeat what I have said on 
the earlier occasion when I had the 
honour of appearing before this 
august body. I will only confine my
self to some of the important points.

First, I would clarify one point. 
Although we are described as a Study 
Circle, we are a Study Circle on 
company law and allied subjects. 
Therefore, an impression should not 
be created in the mind of hon. mem
bers that we have made (any detailed 
study of the income-tax law, more 
particularly in the matter of collec
tion of any that on income-tax assess
ments, etc.

I would now make a few observa
tions. . .

SHRI P. G. MAVALANKAR; This 
S tu d y  Circle has been in existence 
for 2£ years. Have they taken up 
surveys, studies or projects in regard 
to company matters or other matters 
and are the results of such studies 
available to the public?

SHRI C. C. CHOKSHI: We tare a 
Study Circle which came into exis
tence about 2i years ago. During 

this period, we had not taken up any 
project. What happened was that 
within less than a year of our for
mation, we had the Companies 
(Amendment) Bill. So most of our 
time was devoted to studying this 
Bill and making a representation on 
that. We meet only once a month and 
at that time, a large part of our time 

is devoted to solving the queries of 
our members, because we have mem
bers from different walks of life, 
different professions, cost accountants*



268

chartered accountants, company sec
retaries, managing directors, managers 
o f companies, industrialists tand 
officers of the company law depart
ment. Whatever time is left, we have 
•devoted to studying the provisions of 
the company law, particularly points 
which create practical difficulties. 
Recently we devoted a lot of our time 
in studying the provisions of the 
MRTP Act. These iare the two laws 
on which we have so far been able to 
make some study; we have not been 

‘ able to make a study of the impact 
o f  taxation on corporate 6o3ies.

SHRI JYOTIRMOY BOSU: What
ever studies you have made, you must 
have published some papers. I sup
pose the Committee would be inter
ested to see them.

SHRI C. C. CHOKSHI: We have not 
published them; we have only sent 
copies of our minutes of discussion to 
our members.

SHRI P. G. MAVALANKAR: There 
seems to be an increasing tendency 
on  the part of professional bodies to 
generalise. We have now state legis
lation in a massive way. In order 
that this is examined in detail and 
Government are helped in their final 
formulation for the promotion of 
public welfare, we would like these 
•expert bodies of professions not 
merely to have lectures, seminars and 
discussions but to undertake some in
depth studies so that they will help 
Government and the pulic.

SHRI C. C. CHOKSHI: I am grate
ful for the suggestion. We will bear 
this in mind $nd we will make a 
study of certain projects which will 
help Government in course of time in 
making legislation.

We have welcomed the provisions 
o f the Bill, it has, according to the 
statement of objects and reasons, five 
objectives: unearth black money;
prevent its proliferation, curb evasion, 
reduce avoidance, reduce arrears of

tax and objective rationalisation of the 
tax structure.

With very great respect, we sub
mit that, seeing the provisions of this 
Bill, we feel that it is not likely to 
achieve this objective at all. If at 
jail, the objectives will be frustrated, 
because the evasion is likely to in
crease and not decrease, although 
very wide powers are sought to be 
given to the Government officers and 
with these powers it is expected that 
they will be able to Uhearth black 
money. But our submission is that 
this objective is not likely to be 
achieved.

In this regard, I may refer to the 
observations of the Wanchoo Com
mittee which has given eight reasons 
for the increase in black money or 
unaccounted money. They have given 
eight reasons. I had occasion to con
sider these eight reasons and actually 
I would broadly divide them into two 
parts. Out of the eight reasons, 
seven reasons are nothing but those 
relating to the high rate of taxtation 
dne way or the olther. Only one 
reason is an independent reason, and 
that is, about the economy of short
ages and consequent controls and 
licences. This is one of the indepen
dent reasons apart from the rate of 
taxation.

T h e  first and formest reason given 
by them is .about the high rates of 
taxation. T h e  third reason given by 
them is donations to political parties.
I submit if anything is responsible for 
increasing evasion or avoidance, it is 
because of the high rates of taxation.
It is the effect of the high r,ates of 
taxation but it is not'the cause of 
avoidance. The fourth one is the 
corporate business practice. Corporate 
business practice, they have found, 
has gone down. I am referring to 
page 10 of the report. That has ialso 
gone down and because of the very 
high rates of taxation all sorts of 
manipulations may have been done.

MR. CHAIRMAN: How do you
know this has gone down, and why?
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SHRI C. C. CHOKSHI: Th,at is what 
is being felt by the people. That is 
what the public at large says; when 
they find that certain types of osten
tatious expenditure are incurred by 
company directors, they feel that these 
could not have been debited into the 
accounts. If that has not been done, 
where are they debited? So, they 
feel that it is an unfair practice.

The next one is about the ceiling on 
disallowance o f business expenses. 
Everybody knows that a company has 
got to incur entertainment expenses 
if it is doing' business on a large scale. 
Even the nationalised banks, to my 
knowledge, have got to undertake a 
certain amount of entertainment. 
These entertainment expenses are not 
being allow in income-tax as deduc
tion. Therefore, eitlher they have 
been debited to the accounts and dis
allowed or they have not been debit
ed and they have found a place in 
unaccounted money by sales-tax and 
other levies. The intention is not to 
avoid a sales-tax because the sales- 
tax has to be paid in addition to the 
income-tax. It is a charge on the 
buyer. Sometimes, the buyer of the 
goods says, “Don’t give me the bill 
if you are charging the sales-tax. 
Don’t charge tlhe sales-tax” . So, this 
is all the cumulative effect of the high 
rates of taxation.

The next one is the ineffective en- 
forecement of the tax laws. That is 
also one of the reasons why the high 
rates of taxation lead to all sorts of 
corruption and corrupt practices. The 
deterioration of moral standards is 
also because of the high rates of taxa
tion.

With respect, I submit that out of 
the eight reasons given by the 
Wanchoo Committee for tax evasion, 
the same can be broadly divided into 
two: one is the very high rates iand 
the other is the economy of shorta
ges.

In this context, if we have to re
duce the evasion, it becomes neces
sary that the tax structure is brought 
down to a reasonable level. I do

not wish to waste the time of the 
Committee—

SHRI JYOTIRMOY BOSU: You
have talked about that in the morning.

SHRI C. C. CHOKSHI: I do not wish 
to repeat it. The next point which 
I wish to make is about the powers 
of search and seizure which were not 
dealt with in the morning. Very wide 
powers are sought to be given, just 
like the customs raids. I would re
quest you to consider it this way. We 
read in the papers every third day 
that there is a customs raid, and in 
spite of that, smuggling is going on; 
smuggling is rampant. If this is hap
pening, does it not lead to one conclu
sion—that out of eight or ning thnes 
when imported goods are smuggled, 
the goods are seized on one occassion 
—that there must be an arrangement 
between the smugglers and the officers 
of the Department that a certain 
amount of goods must be caught in 
order to save their face—

MR. CHAIRMAN: We would like 
to know that. It is a serious charge. 
Has that happened?

SHRI C. C. CHOKSHI: I have no
proof. But this is a matter known 
to the public (at large. Everybody is 
talking about it. There is a type of 
insurance system in the well-known 
country of Switzerland where they 
take an insurance on the goods—

SHRI JYOTIRMOY BOSU: Dubai
and Kuwait.

SHRI C. C. CHOKSHI: Yes. They
have worked it out: that out of every 
eight to 10 parcels which are being 
smuggled, one should be caught. Till 
then the smuggler is quite all right; 
every body is happy! If these un
controlled powers are given there is 
no guarantee that similar things may 
not happon to the tax department also.

SHRI K. R. GANESH: How do you 
link it with the wide powers? First
ly it is not correct. As a responsible 
body, you should not simply mention 
what is said in the bazar. I am sur
prised. We have got certain facts,
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You cannot say that the seizures that 
they are effecting is as a result of 
arrangements with the smugglers.

SHRI R. V. SWAMINATHAN: He is 
not damaging the whole department. 
He says that this is a thing which we 
here in the streets.

SHRI K. R. GANESH: That is not 
to be said here.

SHRI R. V. SWAMIN ATHAN: Let 
us also know. We would also be bene- 
fitted. These are the people who 
bring to our attention what they feel 
and know about it. We cannot prevent 
them.

SHRI K. R. GANESH: You may ask 
them but I am here to repudiate it.

MR. CHAIRMAN: Let us not go 
into general points.

SHRI C. C. CHOKSHI: So far as the 
provisions of the Bill are concerned, 
let me refer to clause 6. I am aware 
of the discussion which took place 
yesterday on clause 6. I do not wish 
to enter, therefore, into any contro
versy. I would submit the actual 
facts. I would refer to the sub
clauses of clause 6. One sub-clause 
seeks to delete the words “created or 
established after the commencement 
of this A ct” That is sub-clause (a) 
of clause 6. As was discussed yester
day, it refers to what is called com
munity trusts or trusts in which there 
is benefit to the community. The 
question was asked of the parties 
whether they have got any actual 
facts to prove that the communal 
trusts will suffer to a considerable 
extent. So far as a number of trusts 
from Bombay were concerned, they 
could not put forward any concrete 
figures, but I happen to be concerned 
with one trust in Bombay city. One 
can say that there is hardly any citizen 
in Bombay who has not heard about 
it, namely, the G. T. Charities. 
It is a very well known trust 
in Bombay which caters to the needs 
of the people of all communities. 
Christians and Jains, etc., In spite of 
that, because of certain provisions in

the trust deed, the whole trust is 
likely to be very adversely affected 
by the deletion* oi this clause and also 
by the introduction of clause (bb). It 
will happen in this way. This trust 
was created early in the year 1867 
by the late Gokuldas Tejpal who died 
after writing hio will. For interpre
tation of the wiU, the matter went to 
the Bombay High Court which settled 
that this trust is for charitable pur
poses in accordance with certain pro
visions of the will. The will laid 
down that there should be certain 
schools started in various places, at 
the place where he was born and at 
the places where he was working, that 
is. in Bombay and other places; it was 
also laid down that there should be 
schools for boys as well as girls, both 
at that place a»3 well as at Bombay. 
They are running about & schools. 
These schools are admitting students 
from different castes, c r e e d s  and 
religions. G.T. high school is well- 
known. There is the G .T. Hospital 
in Bombay. In addition to that, that 
trust is also running a Sanskrit Path- 
sala and also a hostel for poor stu
dents. In order to maintain these 
institutions, it had, during the course 
of time, had to increase its earnings. 
In order to increase its earnings, it 
had put up a auditorium, called the 
G.T. auditorium, which has a hall 
adjoining it. Thio hall has a very big 
history. In that hall, the very first 
annual meeting of the Indian National 
Congress was held. This is the history 
of the hall. This hall and the audi
torium are being rented out for various 
purpooes, and the income from that, 
would be liable to tax because of 
clause (b). The hostel has 36 students. 
But, the admission is restricted to 
Hindu students because the hostel is 
adjoining a temple. The temple is 
called Laxmi Narayan Temple and the 
income of the temple is utilised for 
the purposes of running the hostel. 
This hostel has produced great leaders 
like Kani Kant, Bulabai Desai, late 
Justice Bhagwati, C. M. Trivedi. 
Morarji Desai and others. This hostel 
provides free education, free boarding, 
free books; everything is free to the
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poor students, The atudenta are 
admitted only on the basis of their 
qualifications. This type of educational 
institutions will be adversely affected 
by this Bill and I would respectfully 
submit that this may be taken into 
consideration by the Committee. This 
is, so far as Clause 6 is concerned. 
Then, I move on t o . . . .

SHRI VASANT SATHE: Sir. would 
you like us to ask questions at this 
stage or would you like to us to ask 
questions after he concludes his obser
vations.

MR. CHAIRMAN: I think it will be 
/better if questions are asked at the 
end.

SHRI VASANT SATHE: At least 
give us 5 minutes for asking questions.

SHRI C. C. CHOKSHI: The second 
point is about Clause 19 which says 
that if a person is a salary earner, he 
will not be entitled to any deduction 
under this Clause. But, we welcome 
the proviso which has been added to 
Clause 19. We are grateful for this. 
But, we would like to say that it will 
create a hardship for the salary earner 
if he does not get the benefit of deduc
tion.

MR. CHAIRMAN; We have received 
representations on this point. We are 
going to consider that point.

SHRI C. C. CHOKSHI: Then, I move 
on to Clause 25. This is a very wel
come proposition. It allows deductions 
in respect of interest on moneys bor
rowed to pay taxes. There are two 
provisions in Clause 25. The second 
one deals with deductions in respect 
of expenses incurred in connection 
with certain proceedings under the 
Act, before the appellate authorities 
and the income tax authorities, in the 
case of persons who are not carrying 
on business. So far as business carried 
on is concerned. Under Section 37, 
there are certain deductions allowed 
to persons who are carrying on busi
ness and there are also various High 
Court and Supreme Court decisions 
in this regard. But, in case of other

persons also, the limit laid down is 
only Rs. 2,000. This is likely to create 
difficulties in genuine oases. This 
should not be related to the year of 
payment. There should not be any 
limits laid down with regard to this 
deduction. This is our submission. 
The next observation is with regard 
to Clause 26. Clause 26 deals with 
the compulsory distribution of divi
dends by closely held companies. 
Today, the law is quite advantageous 
to closely held companies. Companies 
which are carrying on indust''us, other 
than specified, have to make a com
pulsory distribution of dividends. 
Companies which are not compelled 
to make a distribution of dividends are 
closely held, companies, wihich are 
carrying on industries specified under 
the law. This provision was intro
duced in respect of closely held com
panies; carrying on certain industries, 
by Shri T. T. Krishnamachari, the 
former Finance Minister in 1965, 
because, at that time, he had raised 
the rates of tax on closely held com
panies from the average rate of 55 to 
60 per cent. Today, this has gone upto 
63 per cent in the case of such com
panies. At that time he mentioned 
that by raising the rates, he was going 
to exempt those companies from com
pulsory distribution of dividends. This 
was one of the reasons why he had 
exempted closely held companies, 
carrying on certain industries, from 
compulsory distribution of dividend. 
The present amending provision will 
adversely affect capital formation in 
relation to such companies. This is 
our submission.

The next one is regarding Clause 
58, which is about settlements. We 
have made a submission that this is a 
welcome feature. But, so far as the 
constitution of this settlement body is 
concerned, we would like to make our 
respectful suggestions. Sir, it has been 
suggested that all the Members of the 
Settlement Committee should be only 
from the Central Board of Direct 
Taxes. No doubt, the Central Board 
of Direct Taxes would be one of the 
party which should have one repre
sentation and can help in the matter
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jind make a good contribution in the 
settlement of Income tax cases. But. 
at the same time if this machinery is 
to succeed, and create a sense of confi
dence, then, it should have at least 
two more independent persons one of 
whom should be a person of the rank 
•of a retired High Court Judge, or 
preferably a Supreme Court Judge, 
and the other should be a person of 
professional competence and proven 
integrity and honesty who is capable 
of aitting on a body like this. This 
-would create a lot of confidence in the 
minds of the people. Otherwise, the 
provisions are welcome and they can 
be brought in for whatever they are 
worth.

Lastly, about Clause 116, which 
deals with the gifts. This applies to 
all gifts which have been made during 
the previous years. My submission is 
that, this would create practical diffi
culties. This was introduced in the 
year 1905 and it was found to create 
■difficulties. Then, this was given up 
and to some extent, adjustment up
wards was made in the gift tax rates. 
Is it neces&ary t0 bring this provision 
again? This would create difficulties. 
In addition to that, I would respect
fully submit that this should be made 
prospective and not retrospective. The 
previous years’ gifts before amend
ment should not be taken into account. 
These are the few submissions that I 
■have to make.

SHRI VASANT SATHE: Mr.
Choksi, we are really thankful to you 
for your observations. We try to 
enlighten ourselves and help ourselves 
v/ith the help of your observations. 
As far as Clauses are concerned, my 
first question would be in regard to 
Clause 6, about communal trusts. I 
will not go into the object. But it is 
well-known that the communal trusts, 
In whatever communities they may 
fce, are of those communities where 
people have created trusts because 
they have substantial incomes. And 
“they are well-to-do communities. Such

communal trusts have benefitted on 
account of the exemption granted. 
When an exemption is given, it means 
that it is the Exchequer which has 
given the exemption; that is a loss to 
the Exchequer, i.e. to the entire people; 
and, therefore, thte community enjoys 
the exemption at the cost of the entire 
community or the people. Hence the 
idea of refusing this exemption here
after, irrespective of whether the trust 
came into existence before or after a 
particular date. Now, taking the 
example of the G.T. Trust which you 
mentioned, you had said that it was 
benefiting not only the members; but 
also other communities especially, in 
the schools, where the boys are admit
ted irrespective of caste and creed. 
Their major activity is to benefit the 
people at large. If we make a law, 
don't you think that it would be 
possible for this trust or the»3e com
munal trusts to come in line, irrespec
tive of the fact that some 50 or 80 
years back, the will of the person was 
different? They can fall in line with 
the law of the land, as made to-day. 
Otherwise, they can take the permis
sion of the high court and make a 
change and become a non-communal 
trust and then continue to have the 
exemption. Compatibility with law is 
a factor which the high courts also 
will have to take into account. There 

nothing illegal in it; otherwise, the 
object itself will be frustrated. There
fore, in the Cypres provision, I think 
a high court will grant the permission, 
if a change is made in the law accord
ingly. Do you think that the hardship 
can be avoided on this point? On the 
larger question, you enumerated the 8 
regions given in the Wanchoo report. 
What, do you think, should be the 
measures to unearth the black money 
which, in the estimation of the Wan
choo Committee, is about Rs. 7,000 
crores? It may be much more to-day. 
What are your positive suggestions 
other than reducing the rate of taxa
tion? Do you think that merely by 
reducing the rate of taxation, all those 
items will be covered; and we will be 
?b1e to unearth the black money? If 
that js your answer, we have nothin?
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to say. Have you got any other (sugges
tions to enable us to make a provision 
for unearthing black money?

SHRI C. C. CHOKSHI: Two ques
tions have been put to me. One is a 
proposal whether a trust like G .T. 
charities should not approach the 
court for the purpose of amending its 
constitution so as to becomc a secular 
trust. My answer to it is that as the 
trust has already become secular to a 
large extent; and as such, for it to go 
to the high court to remove all these 
things would hurt the feelings of that 
family and the board of trustees. It 
would not be worthwhile to force 
bodies like this to go to the high court 
and ask for the change in the consti
tution of the tjust. I do not want to 
get involved in the controversy whe
ther it would be legally possible or 
not. This august Committee can go 
into it. In regard to this trust, it 
would certainly not be desirable, since 
it has been carrying on for more than 
100 years. That is why this legislation 
which says that communal trusts 
should not get this benefit, was 
brought into effect protectively from 
1962. It was a well-thought-out 
action. Nothing has happened during 
the intervening period. With regard 
to the second question, it is true that 
reducing the rate of taxes cannot be 
the only answer. I am in agreement 
with this proposition; but this proposi
tion of reduction of rates of tax has 
also got to be followed up by simpli
fication of tax laws. It is well known 
to those who are tax-payens to-day 
that tax laws are so complicated and 
that an ordinary person cannot look 
after his income-tax assessment. 
Therefore, when he gets into a tax 
planning, he finds that the laws are 
complicated. Tax evasion will increase 
because of this; and tax avoidance has 
already increased. All these compli
cations could be avoided only if tax 
laws are made simple and reaaonble.

SHRI K. R. GANESH: Is your body 
aware that the largest amount of tax 
evasion and the largest generation of 
b^ack money takes place in the groups 
of bigger industrial houses? Secondly,

have you got any idea of the number 
of persons who have declared their 
wealth at more than Rs. 1 crore? 
Thirdly, I will refer you to page 4 of 
the Law Commission’s report dealing 
with the question of social and econo
mic crimes with reference to your 
objections to the enforcement machi
nery being set up. I submit that 
correct answers to these three ques
tions would lead you to a set of con
clusions absolutely different from 
those you get by saying that higher 
rates of taxation are responsible for 
tax evasion. The big industrial houses 
which have grown phenomenally in 
this country, are responsible for the 
generation of black money.

SHRI C. C. CHOKSHI: First of all, 
I do not agree with the proposition 
that evasion take3 place only at the 
highest level.

SHRI K. R. GANESH: I do not say 
‘only*. We are concerned with that 
very large concentration which is de
frauding the state by using all means, 
including legal means.

SHRI C. C. CHOKSHI: I agree. If 
you take per person or group of per
sons the quantum of tax evasion would 
be higher in the higher income group. 
At the same time, we cannot get away 
from the fact that even in that group, 
apart from the other groups, the am
ount of tax evaded would be less if 
the tax rates were lower and if the tax 
machinery or the tax laws were much 
more simple than what they are today.

As for the second question about 
the Law Commission s report, with 
respect, I submit ther* is no country 
in the world which has eucceeded by 
making too many laws. You cannot 
rule any country with legislation; you 
have got to rule by the consent of the 
people, by their will and their co
operation. Therefore, over-legislation 
will never enable Government to root 
out these evils.

SHRI BHAGWAT JHA AZAD: Thii 
is a decision made by Parliament 
which represents the people’s will.
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SHRI C. C. CHOKSHI: I am not 
getting away from that. But this is 
one view of the matter. It may be 
rejected by this august body.

Sm il K. R. GANESH: What about 
the number of assessees who have dec
lared their wealth? The answer would 
bring out how thij country is being 
robbed—I am using a very strong 
word but I am using it deliberately.

SHRI C. C. CHOKSHI: My answer 
in: the department has created a posi
tion whereby people do not like to 
declare their true wealth.

SHRI K. R. GANESH: That is why 
we need powers.

SHRI JYOTIRMOY BOSU: i have 
certain figures about arrears of income 
tax. It is about Rs. 040 crores accord
ing to the documents I have. Out of 
16,21,589 assessees with arrears of 
Rs. 439.46 crores, over 244 have arrears 
over Rs. 25 lakhs the total coming to 
Rs. 151.49 crores. How do you justify 
this?

SHRI C. C. CHOKSHI: If you kindly 
compare those figures for the last five 
years, you will find they have come 
down considerably. That shows that 
by an efficient administration, tax 
arrears could be reduced. It has noth
ing to do with the high rate of taxa
tion; it is a question of exercising the 
department’s powers for collection. If 
this is pursued, it can still come down.

SHRI J. E. DASTUR: j will start off 
by giving my reply to the question 
raised regarding communal trusts, be
ing mainly in communities relatively 
well off. I do not know whether that 
is factually correct as such, because to 
my knowledge, there ar* communal 
trusts among Hindus, Muslims, Chris
tians, Parsis probably all communities. 
Therefore, it is not as if this is a fea
ture of only some particular commu
nities.

Secondly, after all, ate not people 
even at a particular community, citi

zens of the country? To the extent 
a donor wants to look after those 
people, i$ he not relieving the 
burden on the State? I tnink the 
state and the- citizen here are not 
working on competitive lines; they 
are all working towards the same 
end.

MR. CHAIRMAN: We have already 
heard this kind of argument, that the 
wishes of the settler should be respect, 
ed. But the law of the land will over
ride it when there is a conflict.

SHRI J. E. DASTUR: Regarding
cypres, it is not for the State to collect 
more money by way of tax from the 
income of the communal trust, but 
rather to use the ux  weapon as a 
lever to oblige the communal trust to 
become secular. I humbly submit that 
this very object is incapable of achie
vement under the present provisions 
because I am advised that cypres does 
not apply in India to non-testamentary 
trusts; it applies only to trusts made 
by wills, not to those not made by 
wills. Therefore, if you go to the 
court, it would not be in a position to 
grant a dhange of object.

Secondly, this doctrine can be in
voked when the object of the trust 
has failed. Here there is no failure of 
the objects. There also, technicallyr
I do not think it can be invoked.

MR. CHAIRMAN: We wili consider
it.

Thank you, Mr. Chokshi. if any of 
your members wishes to submit a sup
plementary memorandum on points 
not 'covered.........

SHRI C. C. CHOKSHI: Particularly 
on the accounts part, nobody has spo
ken.

MR. CHAIRMAN: You can send a 
supplementary memorandum covering 
all those points not covered in the 
present memorandum. We will con
sider them.

(The Committee then adjourned)
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Witnesses Examined

I. Bombay Chamber of Com merce and Industry, Bombay

Spokesmen:

1. Shri R. C. Khanna
2. Shri Soli E. Dastur

(The witnesses were called in and 
they took their seats)

Mr. CHAIRMAN: Mr. Khanna, I 
would draw your attention to Direc
tion 58 under which witnesses who 
appear before the Committee shall be 
informed that their evidence shall be 
treated as public and is liable to be 
published, unless they specifically de
sire that all or any part of the evi
dence given by them is to be treated 
as confidential. It shall, however, be 
explained to the witnesses that even 
though they might desire their evi
dence to be treated as confidential, 
such evidence is liable to be made 
available to the members of Parlia
ment.

SHRi R. C. KHANNA: Yes.
I would like to start off with a few 

general comments. Basically, our 
approach to this Bill is based on the 
memorandum already submitted by

the Associated Chambers of Commerce 
and Industry of India. We have no 
separate memorandum as such. We 
propose to work on the memorandum 
given by the Associated Chambers of 
Commerce. We cannot necessarily 
cover every point in that memoran
dum. Where we feel no reiteration 
is necessary, we would &void repeti
tion of it.

We understand that this particular 
legislation was intended to be an at
tacks on black money. Except for the 
stronger penal provisions which one 
sees here, there is nothing really of a 
very substantial nature which would 
bring out black money. The overall 
position would remain the same. The 
question is: are we going to get that 
black mofiey into circulation at all if 
this legislation is passed? Also, are 
we going to catch the offenders as such 
with this legislation?
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Thta Bill is ©ore to mako for plug
ging of loopholes in the Act. One 
would say that if you want to plug 
the loopholes, there should be a reduc
tion of the rates of tax at least so that 
with the present inflationary pres
sures, something is left with the 
honest taxpayer as well. Otherwise, 
this could well lead to a situation 
when some more honest taxpayers 
might find themselves pushed over the 
line.

As far a« black money is concerned, 
penalties by themselves have not 
brought out very much so far, to our 
knowledge. It is a question of how 
to eradicate black money itself, not 
basically of how to punish people deal
ing in it. The measures proposed to 
catch them are not going to be very 
effective, if they are net effective at 
the moment. It is a question of re
ducing the influence of the black 
money market rather than trying to 
catch the offenders. We should have 
considered a reduction in the rates of 
tax so that the temptation to go into 
black money methods is kept to the 
minimum and not that more honest 
taxpayers are pushed over the line.

I will now take up some of the pro
visions, those which are of a general 
nature; Mr. Dastur will take up those 
which are more of a legal nature.

The first point is about clause 5 in 
relation to charitable trusts.

MR. CHAIRMAN; About charitable 
trusts, almost all the witnesses who 
have already appeared before us have 
made detailed and elaborate submis
sions—including these who are direct
ly connected with those charities. 
Since your Chamber covers a wider 
field, it might help you to present your 
case in a better manner if you focus 
your attention on the more important 
provisions. I would request you to be 
utterly brief on this.

SHRI R. C. KHANNA: It is the 
principle of it more than the individual
items-----It seems we are going to
cut out investments of charity funds in 
the private sector altogether. It means

we are leaving money basically iir 
government paper or bank deposits. 
Accumulations by themselves cannot 
be harmful because there are man3r 
projects which come to light as situa
tions develop. We are aware some 
accumulations were there originally. 
Then the accumulation was tempted to 
go into additional charitable objects or 
to extend the nature cf these activi
ties. To the extent that the accumu
lations might have been harmful in' 
the context of the investments giving 
control to people, one might say ‘yes, 
this should not be done, but to the 
extent that there are bonaflde chari
ties, really speaking, we are at a losa* 
to understand why the accumulation 
in that case is prohibited. After all, 
sooner or later, {hey will have to spend 
that money. It is only a question of 
waiting till you have got enough re
sources.

MR. CHAIRMAN: It is not all that 
innocent. It is the intention of the 
framers of the Bill to prevent finances 
being invested in companies falling 
strictly within the prohibition contem
plated in 13(2) (h).

SHRI R. C. KHANNA: We have not 
very much to say as far as diversion is 
concerned. Where tl ere f.re charities 
whose accumulation kept in bank 
balances and government paper, there 
should be no objection to accumulation. 
If they do it for any other purposer 
we are not particularly strong on that. 
But basically, where they are retaining 
the money so that when they have a 
reserve they can use it, there should 
be no objection.

The other point is a matter of proce
dure more than anything else—that is 
in s. 11. There is this requirement 
that if you are not able to use the 
money accumulated for the object for 
which you have accummulated it, you 
can only use it for any other purpose 
with the permission of the ITO. We 
would suggest that it can be used for 
any other object on intimation to the 
ITO. Otherwise, getting permission^ 
unless there is a definite guideline or 
something of that type, may be a long.
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process and one r^al’y does not know 
what is going to be his reaction. We 
can say that we are no longer in a 
position to carry on our object and we 
are going to use it for such and such 
other purpose. This should be enough. 
After all, it should be a charitable 
object.

The other poinr is on the Question 
of the time-limit on spending the 
accumulation. When we have got to 
have a big amount, let us say, for a 
building or something r..f that kind— 
costs have gone up and one might need 
Rs. 8—Rs. 10 lakhs for this—to say all 
of a sudden, try to spend it as fast as 
possible, would only lead to waste of 
money rather than proper use of it.

MR. CHAIRMAN: What is your 
suggestion?

SHRI R. C. KHANNA: It may be for 
such longer period as the Commis
sioner may permit. At the moment, 
there is no option at all. There is just 

on e  year.

MR. CHAIRMAN: You agree to keep 
the fund either in the bank or in 
Government papers.

SHRI R. C. KHANNA: That is only 
about the investment side. I am not 
putting it into the companies of other 
people in the form of loan. The ques
tion is specifically about the invest
ment in the genuine shares of other 
-companies. That is not in relation to 
accumulation.

MR. CHAJRMAN: I understand you 
tc suggest that so far as investments 
are concerned, as long as the moneys 
are kept in the bank and in Govern
ment paper, there should be no other 
restriction on the accumulation. The 
restrictions must not be enforced. As 
a; corollary it follows, that if you have 
accumulated it for certain purposes, 
and the purposes are not achieved, 
the<n, you say tihat a longer period 
-should be allowed. In the meantime 
it should remain in banks or in Gov- 
•fcmment paper.

SHRI R. C. KHANNA: That is right. 
There should be some degree of dis
cretion.

SHRI ERA SEZHIYAN: There is a 
suggestion that even in the provisions 
of the Bill, if you make a provision 
that within the pre visions of the Act 
itself the trust may be allowed to 
make it secular, it would be desirable. 
If you allow the trust to change its 
objectives, then the communal aspect 
may come in.

SHRI S. E. DASTUR: I think mak
ing any such provision in the income- 
tax law would not perhaps* be ade
quate. That is a matter which would 
have to be dealt with under the trust 
law. For example, there is a specific 
Bombay Public Trusts Act.

MR. CHAIRMAN: Are 3?ou on the 
question of propriety or legality?

SHRI S. E. DASTUR: Legality.

MR. CHAIRMAN: We cannot make 
a provision like that.

SHRI S. E. DASTUR: I think the 
Income-tax Act cannot give powers to 
the trustees to approach the court.

MR. CHAIRMAN: What will ha*>- 
pen? Will it be struck down?

SHRI S. E. DASTUR: Yes. It is
beyond the scope of the income-tax 
law. Sometimes ago, a provision was 
introduced for levying a tax on divi
dends, and it was struck down by the 
Supreme Court on the ground that in
come-tax is concerned only with tax
ing the income. Where the tax was 
directly levied on dividend, that was 
struck down.

MR. CHAIRMAN: The hon. Mem
ber’s question is about the communal 
trusts created before 1st April 1962 
and brought within the ambit of taxa
tion. Otherwise, would you like to 
have a provision so that they can go 
to the High Court which will enable 
them to get a tax exemption. Or, will 
it also be irrelevant for the purpose of 
taxation?
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SHHI S. E. DASTUR: That would 
be. Because it is essentially a matter 
of trust law and is not a matter which 
will come within the four concerns of 
the Income-tax Act. The Income-tax 
Act is for charging a tax on income 
and to provide measures against eva
sion of taxes on income.

MR. CHAIRMAN: If there is a pro
vision that you can go to the high 
court if you want to enjoy an exemp
tion, will it be all right?

SHRI S. E. DASTUR: Yes.
SHRI VASANT SATHE: If we make 

a provision in the taxation law that 
communal trusts cannot enjoy exemp
tion, and then make an amendment as 
you suggested, in the trust laws, to 
enable the parties to move the high 
court so as to bring it in line with the 
provisions of the Income-tax Act, will 
it meet your requirements?

SHRI S. E. DASTUR: There is no 
Central Public Trusts Act. There are 
only local Acts in the various States 
o*v this subject.

SHRI VASANT SATHE: The local 
Acts may be amended.

SHRI S. E. DASTUR: Parliament
could pass a Central Public Trust Act. 
It is in the concurrent list.

SHRI VASANT SATHE: Even a
local Act can be amended with the
consent of the President.

SHRI S. E. DASTUR: That would 
mean that the local Acts, wherever 
they exist, would have to be amended. 
There are several States where the 
local Acts do not exist. In Delhi it
self, there is no Public Trusts Act.

MR. CHAIRMAN: We take it that 
otherwise there is no entry in the 
Constitution, but according to you, a 
provision will be $ valid provision en
abling the trust tD go to the High 
Court. It is intro vires. You say that 
a trust can go to the High Court and 
get the communal trust converted into 
a non-communal trust.

SHRI S. E. DASTUR: I should think 
so. There is one further aspect. I do 
not know whether a provision of this 
type could perhaps also put a restric
tion on the minority rights and bo 
whether there is a possibility of going 
to the court on that ground.

SHRI VASANT SATHE. Kindly en
lighten us.

MR. CHAIRMAN: From that point 
of view, would it be struck down on 
the ground that it is a discrimination 
against the minorities? That is a very 
basic issue and we will be interested 
to know if you have made a study on 
the matter. If you speak only off
hand, you need not proceed on the 
point.

SHRI S. E. DASTUR: We have made 
a study. *

SHRI R. C. KHANNA: Then, about 
“activity of profit.” You know there 
are premiere and cinema shows and 
all that. I myself am connected as an 
auditor with one of the leading 
charity-givers in this context, namely, 
the Royal Western India Truf Club, 
which gives mong for charity.

MR. CHAIRMAN: But how do you 
expect it to be enunciated in the pro
posed legislation? Do you accept it?

SHRI R.C. KHANNA: I am at a loss 
to understand what business would be 
covered by this. If you talk of acti
vity of profit, it could even cover let- 
tmg out on profit.

MR. CHAIRMAN: The intention has 
been explained by the Government. It 
is not to rope in activities such as pre
miere shows and things like that. 
Otherwise, if it is going to be a syste
matic and regular business unrelated 
to the primary purpose, do we take it 
that you accept it in principle?

SHRI R. C KHANNA: Yes.

MR. CHAIRMAN: Please come to 
the next point.

SHRI R. C. KHANNA: Then there 
is a point obout the identity of donors. 
We have box collections. For instance.



when the traffic is held up by the road 
lights turning red, the children come 
and hold out their boxes saying it is 
Flag Day and all that, and asking for 
contributions of just a rupee or 60. In 
such cases, how could the identity be 
established? I got a circular saying, 
“give us your dirty clothes and we 
will sell them to the poor people and 
we will make the money available for 
charities/* Are they going to make a 
list of the persons who have given this 
money?

MR. CHAIRMAN: All the Chambers 
&re highlighting this. Kindly tell us 
something about blaekmoney.

SHRI R. C KHANNA: We are not 
aware of it

SHRj R. V SWAMlNATHANs 
Aware of W.iat?

SHhl R. C. KHANNA: I have not 
experienced that before.

MR. CHAIRMAN: Mr. Khanna, if 
you want us to take your views more 
seriously, you should be a httle more 
objective.

SHRI R. C. KHANNA: If the money 
cf a charity is kept in bank balance 
and Government paper foz use for 
charitable purpcucs.........

MR, CHAIRMAN: We appriciate
youT argument. We also want to see 
that genuine charities are not aifected 
and this is a matter wtrich is agitating 
our minds. That ia why 1 asked you 
the question, to which, you have not 
given a reply. How should we pre
vent the flow of blacl: money into 
the charities ir the name of anony
mous donations?

SHRI R. C. KHANNA; The question 
is, using the donation for certain pur
poses. If the funds have come into 
the charity, if they are controlled in 
the form of bank balance and Govern
ment securities, then, it is going to 
benefit the community as such. If it 
is used for the benefit of the indivi
dual, who is giving the donation___

MR. CHAIRMAN: Any other sug
gestions?

SHRI R. C. KHANNA: Not really on 
this point. Then, I would like to say 
something with regard to investment 
by charities. There are charitable 
trusts which are dependent on income 
from such investments already, One 
cannot retrospectively alter this sort 
of concept altogether. We can under
stand about the ar;. ending provision 
with regard to future investments. If 
you say, 'all right, if you go in for a 
new investment, you will face these 
consequences’ , it is ail right. But. 
where, a particular institution has 
already been established and that in
stitution, is dependent upon the divi
dend income from a partieu’ ar indus
try, then, that institution should not 
be brought within the puiview of the 
amending provision. This would upset 
the working of many of these institu
tions.

MR. CHAIRMAN: That will upset 
the working?

SHRI R. C. KHANNA: Because they 
are dependent upon the dividend. 
There is no substitute for the dividend 
as such. The provision may be applied 
in respect cf investments made in 
future. Or, secondly, if it is in relation 
to the expenditure of income from 
such dividend, it should not be cover
ed. Then, I come to Clause 7. This is 
in regard to allowance for purchase of 
books. On satisfaction of the requisite 
books having been purchased, or on 
an ad-hoc basis, deduction may be 
allowed to the employee 8t source. 
Otherwise, every employee, for this 
sort of allowance, has to file a return. 
The deduction should be given at 
source. The employee is merely to 
pursue it. Some mechanism may be 
evolved, to allow deduction at the 
source to the employee himself. Where 
a pedson has filed a return, there is no 
problem at all. He can substantiate 
his case. But, this problem arises 
where a person has not filed his return.

In relation to Clause 3, in regard to 
the question of using the rental value 
as against the annual value, we have 
no objection to U3ing the rental value 
if it Is higher, and annual value other
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wise. But, I will make an exception to 
that to have the rendering of service
and renting is inter-connected.........
there may be a case of repair.

MR. CHAIRMAN: That makes the 
law more and more complicated. In
ter-connection has to be proved and 
the independence has to be proved. 
We want to minimise (all that.

SHRI R. C. KHANNA: The point is 
that.........

MR. CHAIRMAN: What is the
harm in it? If it is real rent, what 
is the difficulty?

SHRI R. C. KHANNA: The real 
rent is low. Compared to the real 
rent.............

MR. CHAIRMAN: If the real rent 
is low, the difficulty is that, one 
amount will be paid over the table
and another under the table. What
is the remedy against that? What
can the department do?

SHRI R. C. KHANNA: The only 
point is that; it works only one way. 
Every one knows that, at the moment, 
rent includes things like fittings and 
other services. They are not going
to the rental value.' We should take 
into account all ancillary services 
which the landlord provides—expens
es incurred in connection with fittings 
etc. Otherwise, there wijl be conti
nuous litigation on this. That is«why, 
I have suggested that there should be 
provision for fittings etc. These are 
proper allocations between the land
lord and the tenant. We should take 
into account the various items in the 
nature of fittings and services.

MR. CHAIRMAN: We will consider 
that.

SHRI R. C. KHANNA: The question 
of repairs. At least on that, one should 
be allowed, if he can substantiate 
higher repairs, and he should be en
titled.........

MR. CHAIRMAN: If one cannot 
substantiate, then, one-sixth?

SHRI R. C. KHANNA: We can keep 
one-sixth as the minimum. But, if 
a person is able to substantiate higher 
repairs, he should be able to claim on 
that.

MR. CHAIRMAN: Without any
maximum?

SHRI R. C. KHANNA: Maximum
of the total figure.

MR. CHAIRMAN: What is the
basis? What are the reasons for it?

SHRI R. C. KHANNA: Sometimes, 
repairs are required to be made.

MR. CHAIRMAN: Will you suggest 
one-sixth as the minimum >and one- 
third as the maximum?

SHRI R. C. KHANNA: That could 
be the maximum.

MR. CHAIRMAN: Any reasons for 
it?

SHRI R. C. KHANNA: There are 
certain cases, where there are repairs 
in excess of that figure, which the 
landlord refuses to do. The tenant 
does not get a deduction for it. Our 
suggestion means, that the landlord 
will get the deduction. At the mo
ment the tenant is being made to do 
that repair. It should be that, he gets 
that as rent and then does the repair.

MR. CHAIRMAN: 4 months rent 
in repairs?

SHRI R. C. KHANNA: In fact, once 
a year, painting etc. may have to be 
done. We are having two months 
rent. •

MR. CHAIRMAN: Whether you
spend it or not?

SHRI R. C. KHANNA: On two 
months rent, there is depreciation 
also.

SHRI VASANT SATHE: Would you 
say 4 months rent or spread over a 
period of 5 years?



SHRI R. C. KHANNA: One-sixth 
should be the minimum. But, if you 
prove that it is more than onto sixth, 
then, subject to one third, it should be 
allowed.

SHRI VASANT SATHE: It may not 
be, many people are going to spend 
the extra money.

MR. CHAIRMAN: You may not 
spend anything for 5 years. But, you 
will get ten months.

SHRI R. C. KHANNA: There is the 
question of auditing for this, as well 
as a separate one more or less, for 
maintenance books. We have got a 
limit of income of Rs. 25,000/- on 
books and Rs. 50,000|-, in relation to 
the audit. The point is that there is 
no distinction made between a part
nership firm and an individual. If 
there are 10 partners and they make 
Rs. 50,0001-, it comes to Rs. 5,000|- 
each. The second point is that once 
the partnership accounts are audited, 
the partners, individually, should not 
be asked to get it done.

MR. CHAIRMAN: The only source 
of income of the partner, is the share 
income. He need not maintain any 
books of (account.

SHRI R. C. KHANNA: It is an in
come taxable under tlhe Act. As it 
stands at the moment, he has to re
cord it, may be in his books. The 
maintenance of books is dealt with 
in Clause 12. The Board will pres
cribe the place where the books will 
be maintained. I would say that a 
man should be allowed to keep his 
books in other places also. There will 
be primary books which a doctor or 
the lawyer will keep with himself. He 
may have a part ot them at one place; 
and the rest in another. It is un
avoidable in this tituation. The rigi
dity, that it 9hould be in one place, 
may lead to complications.

MR. CHAIRMAN: The difficulty that 
will arise will be that the assessees 
will maintain some sort of a record 
which is anything but the books of 
account; and say, ‘*This is my book 
of accounts; and you should accept

them as such." In the case of (hose 
who are maintaining standard or pro
per books of original entries, i.e. stock 
register etc., I can understand what 
you say. But what are we to do 
where different forms of books are 
maintained; somebody may keep it 
in loose chits and say, “this is my 
account’1?

SHRI R. C. KHANNA: Hi has, ia 
any case, to maintain full books. I am 
not speaking about it now. People are 
going to engage an accountant; but 
everybody cannot engage his own ac
countant. There should be a pres
cription that people can have books 
partly in one place; and partly in 
another, but under intimation to the 
Income-tax Officer.

MR. CHAIRMAN: That is all right
SHRI R. C. KHANNA: I would like 

next to touch Section 104, Clause 20 of 
the Bill. It is on the question of indus
trial companies. We want to create 
entrepreneurs one minute; and during 
the next minute, remove the reliefs. 
We make it difficult for Km to put 
back his money ino the "Business. He 
starts with bank loans and advances 
and wants to build up his business. 
He must plough back funds; but under 
Section 104, you are asking him to 
declare dividends compulsorily. After 
all, he draws a certain salary, to start 
with, because he has also to live. We 
have to consider that companies not 
above a particular size should be 
treated differently. We should make 
compulsory declaration oL dividend 
necessary only for others. Companies 
having upto Rs* 50 lakhs must be ex
empt. As far as the manufacturing 
companies are concerned, whatever 
money is put back, would increase the 
employment potential and the coun
try’s production. If there is a possi
bility of concentration, one may con
sider segregation.

MR. CHAIRMAN: We will consider
this most anxiously.

SHRI R. C. KHANNA: We are 
bringing the industrial companies into 
the net. The distributable income will 
be taken as gross total income. As tax
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aa they are concerned at least the 
distributable income should be the 
total income* because there are cer
tain reliefs. We give them reliefs one 
minute and then the next minute, 
they go away. Those deductions are 
always given under Chapter VIA. We 
are whittling away the reliefs. At least 
in regard to the industrial company, 
it should be not on gross total income 
but on total income. I will now re
quest Mr. Dastur to speak.

SHRI S. C. DASTUR: I should first 
like to deal with Clause 14 which 
prescribes certain amendments to Sec
tion 64, regarding clubbing of incomes; 
and particularly earned profits i.e. if 
any remuneration is paid by way cf 
commission, fees, salary etc. to a 
spouse, it will be clubbed with 
the income of the paying 
spouse. On this, my first submission 
would be that there is, even today, 
adequate provision under the Act for 
disallowing of such remuneration, 
which is considered excessive. Un
doubtedly, the law as laid down pre
viously in the case of Newtone Stu
dios was that one could not apply sub
jective tests but I submit that Section 
40A, as it stands at the present mo
ment, takes care of it and gives com
plete discretion to the Income-tax 
Officer on a subjective consideration. 
The Supreme Court has also held, as 
you are aware in 78-ITR-268, that if 
an assessee wants to claim a deduc
tion which falls within the subjective 
sections, then it is for the assessee to 
establish the business necessity and 
to show as to how the business bene
fits by the payment which is being 
made to the spouse.

MR. CHAIRMAN: It is correct; but 
the difficulty i9 there. No doubt it is 
laid down, but it is sought to be dealt 
with more clearly. The main difficul
ty is that the evidence interim of the 
assessees would fall under 40A which 
makes it almost impossible for the 
Department ever sucecssfully to make 
disallowance under Section 40A, 
either before the tribunals or higher 
places.

That is why this difficulty has come 
In a court of law it becomes impossi
ble for the department to establish it.

Because of that difficulty, this provi
sion is being made, we have to see 
how best we can ensure that genuine 
cases are not hit.

SHRI S. E. DASTUR: I submit that 
s. 40A does give adequate power. 
There are several decisions.

MR. CHAIRMAN: Experience shows 
that it is not adequate. If you think 
it is adequate, it is an opinion but it 
would help us a great deal if you tell 
us something proceeding on the as
sumption that it is not adequate.

SHRI S. E. DASTUR: My submis
sion is that to the extent that the . ITO 
disallows the payment undfer^OA, to 
that extent, it may be clubbed. If * the 
wife gets Rs. 1,000 and the Income- 
tax Officer considers Rs. 900 as reason
able, Rs. 400 may be clubbed in the 
hands of the husband. The effect of it 
would be this. I will give a hypothe
tical example—the husband has an 
income of Rs. 1 lakh. If he pays a 
salary of, let us assume, Rs. 3,000 a 
month.............

MR. CHAIRMAN: Are you suggest
ing double taxation on that money?

SHRI S. E. DASTUR: Even undex 
the law, double taxation is there in 
the hands of the husband. If the hus
band’s income is Rs. 1 lakh and he 
gives Rs. 3,000 a month to his spouse— 
I do not think there is such a case— 
and the officer consider Rs. 1,000 rea
sonable, the effect will be that the 
husband will have to pay tax on 
Rs. 1,24,000 and the wife will have to 
pay tax on the balance of Rs. 12,000.

MR. CHAIRMAN: Making it deter
rent; if the claim more than what is 
legitimately allowable, it will be club
bed. -

SHRI S. E. DASTUR: In a genuine 
and proper case, he should get the 
deduction in his income tax assess
ment.

MR. CHAIRMAN: The difficulty, as 
I said, is basically in the department 
proving. I do appreciate your sugges
tion. We will consider it. It is & 
suggestion. Where the department
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really and genuinely feels thal it is 
not just, what should be done. There 
is evidence of everyday attendance re • 
gister, there are vouchers signed, che
ques signed. In the face of tliis over
whelming evidence, what to do. The 
wife can do all this in one hour’s time. 
What is to be done?

SHRI S. E. DASTUR: One may
prescribe rules as to academic qualifi
cations etc. Where a wife genuinely 
helps the person in his work, the de
duction should be allowed. This 
would again be a case of where an 
honest assessee may suffer for the 
sins of the dishonest one.

r 7 CHAIRMAN; What do you 
think of it? A scheme of ceiling?

SHRI S. E. DASTUR: A ceiling may 
be there, not more than Rs. 1,000 or 
Rs. 1,500 or whatever the Committee 
thinks feasible. But in certain pro
fessions, where you will appreciate the 
wife does render assistance, wnat is 
to be done? In the conditions in 
which one works, Certainly in Bom
bay, there is a considerable amount of 
work which has to be done by him in 
which the wife does help. So in genu
ine cases, this should not be disallow
ed.

SHRI ERA SEZHIYAN: What is
your reaction to a suggestion of a 
basic nature where the husband, wife 
and minor child are clubbed as a unit, 
subject of course to qualifications?

SHRI S. E. DASTUR: I personally 
would not favour that because there 
are several cases where wives have 
their own independent money. If it 
is clubbed with the husband’s money, 
the rates of tax being what they are, 
it will be ruinous to him. If the rates 
are what the Committee recommends, 
then perhaps it may be something 
which is feasible. But with the rates 
of tax as they exist, incorporation of 
such a provision would be ruinous. 
Even if the rates are brought down, 
there is no guarantee that once this is 
introduced, the rates of taxes will not 
be hiked up. I may give an illustra
tion. When the grossing up was abo
lished, the tax on companies was Tt*

duced; subsequently after three years, 
the tax was raised to the former level. 
Grossing up was gone for ever. This 
sort of relief do not last. That has 
been the experience.

SHRI VASANT SATHE: Do you 
not think that all thfse complica
tions can be avoided if the family, 
huband, wife and miner child—the 
moment the miner becomes major, he 
becomes an individual—axe treated as 
a unit with, of course, a change in the 
rates, the rates being made reasonable, 
and that will be a more stable and 
easier way of taxing?

SHRI S. E. DASTUR: I personally 
do not think so because several wives 
work independently. They would like 
to have their own incomes separately, 
not clubbed in the family income?

SHRI VASANT SATHE: How many 
wives enjoy a separate income?

SHRI S. E. DASTUR: If I am to 
belive what the Bombay Women, 
Graduates’ Association have said in 
several meetings, ladies do enjoy their 
separate income.

SHRI C. M. STEPHEN: We presume 
that the salary being paid to a wife 
is not genuine. That is the idea behind 
this. But what is wrong in treating 
the family as a unit? I put it another 
way. We have got the pattern of need- 
based minimum fixed, fair wages fixed. 
For the fixation of these wages, we 
treat the family as a unit. We say 
three consumption units and say for 
a family of that number, this is the 
basis on which we have to proceed.
If for the purpose of fixation of income 
of the working class, the family is to 
be taken as a unit including the hus
band, wife and minor child, if that is 
valid argument for the purpose of 
fixing wages, what is the rationale in 
demanding that for the purpose of the 
professions, for the fixation of their 
income, a different standard must 
apply? What is the inequity in having 
a uniform standard in all these cases?

SHRI S. E. DASTUR: Because there 
one is referring to the income which 
one fixes which the family is to get.
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Here it is taxation rate which would 
go up tremendously when there is 
this clubbing once this is introduced.

SHRI C. M. STEPHEN: It is meant 
to be so. What is wrong in that? What 
is the residue left to the assessee? The 
assessee must be a person or family. 
For all other purposes, we are treating 
the family as a unit. Why for this pur
pose alone, an arrangement must be 
made whereby the residual income is 
left in different hands so that the 
family together may get a larger 
amount?

SHRI S. E. DASTUR: Take the
family of only husband and wife, and 
the husband and wife—each of them— 
earn Rs. 20,000 and both of them work 
and they earn Rs. 40,000 together. 
Take another family where only the 
husband works and earns Hs. 40,000. 
I feel it would not be equitable that 
in a family where both of them work 
the same incidence of taxation should 
be attracted as in the case where only 
the husband works and the other 
spouse sits idle.

SHRIMATI SHEILA KAUL: What 
Mr. Stephen is asking is this. Why do 

you disturb the family? For instance, 
there is a person who is an MLA or 
an MP.

MR. CHAIRMAN: If you want to 
ask any question, it can be done. 
Otherwise, your point can be made 
later.

SHRI S. E. DASTUR: In England 
itself, where the husband and wife’s 
income was initially clubbed, today, 
legislation has been introduced for 
having separate assessments in respect 
of certain types of income. So, where 
it was initially clubbed together,— 
because in the English law woman is 
regarded as a chattel—now, a provi
sion has been introduced in the 
English Income-tax Act whereby 
separate assessments are being made 
in respect of certain types of income. 
Therefore, the tendency everywhere 
is to come to a point, from which we 

here want to retreat.

SHRI VASANT SATHE: We do not 
consider women in this country as 
chattel. That is our ancient tradition 

and that is the fortunate position.
MR. CHAIRMAN: Now you have

another 10 minutes. Since you have 
some other points, we want you to 
address u$ on seizures and settlements 
and penalties now. The choice is 
entirely yours.

SHRI R. V. SWAMINATHAN: I
would like to know what is the experi
ence in other countries, say, the 
United Kingdom and the USA. Are 
the incomes of the husbands and wife 
clubbed or not?

SHRI S. E. DASTUR: In England, 
it was completely clubbed previously. 
Now, in respect of certain types of 
incomes, the wife and the husband 
have option to be assessed separately. 
They have the option to be assessed 
separately in respect of certain types 
of incomes.

On the question of clubbing, there 
is one more thing. If a minor child 
receives a certain share from his father 
or under a will I submit that the 
income which arises should not be 
clubbed. The Direct Taxes Enquiry 
Committee itself had provided in 
paragraph 3.40 of its re p o r t  that if the 
business is inherited by the minor 
from his father on the death of the 
father and he is admitted to the 
benifit of the partnership, then there 
should be no clubbing. Actually, this 
is present in our existing law also in 
section 164.

MR. CHAIRMAN: Do you have a 
case in mind where he gets it from 
his father under a will and gets it 
from the mother?

SHRI S. E. DASTUR: Undur the
law that is proposed to be framed, that 
would happen.

MR. CHAIRMAN: We understand 
that.

SHRI S. E. DASTUR: On clause 15, 
may I point out, that it is provided in 
this clause that the amount borrowed



286

or repaid on hundi other than by 
cheques, would be treated as undis
closed income. That may be a pre
sumption which is drawn but it should 
be a rebuttable presumption. It should 
be open to the assessee to establish 
that it is genuine. It should not be an 
absolute and conclusive presumption 
as it is at the moment.

MR. CHAIRMAN; Yes.

SHRI S. E. DASTUR: In clause 20, 
section 80H of the Act is proposed to 
be deleted; it provides for certain 
reliefs where the business has been 
started for rehabilitating refugees. A 
person may have started business, and 
he may have started on the footing 
that he may get. the relief for a cer
ta in  period of time. The omission 
would mean that all his calculations 
may go awTy. I submit that, that 
should not be the case.

So far tas sections 80V and 80W  
are concerned, in respect of the fees or 
the interests on loans taken for pay
ing the taxes, even the Direct Taxes 
Enquiry Committee has not laid down 
any ceiling for the allowance of 
deduction. In this connection, may I 
invite your attention to para 5.31 and 
5.35 of their report where tihey have 
not laid down any ceiling at all, but 
a ceiling is now sought to be intro
duced. If there is to be a ceiling it 
should be per assessment, because it 
may happen that three assessments 
are completed in one year; the total 
deduction can only be Rs. 2,000 even 
in that case.

Then, about clause 36, as far as 
searches and seizures are concerned, 
it is proposed to add that the power 
of search can be exercised if the Com
missioner or the other officers are of 
the view that the assessee would not 
have disclosed the concealed income. 
How is it possible for any officer ob
jectively and rationally to arrive at a 
conclusion that the assessee would 
not have disclosed it?

MR. CHAIRMAN: If he has reason 
to believe that he would not disclose.

SHRI S. E. DASTUR: How can any
one go into the mind of the assessee 
and come to the conclusion that he 
will not disclose it? The reasons which 
are recorded should be made avail
able to the assessee after the search 
is over.

MR. CHAIRMAN: There are high
court judgments which say that they 
are available to the assessee in suit
able' proceedings.

SHRI S. E. DASTUR: I am not
aware of any high court judgment 
on it.

MR. CHAIRMAN; Proceedings 
under section 147.

SHRI S. E. DASTUR: I think as of 
right the assessee should get inspec
tion of the records, particularly when 
you are going into a matter where 
you think that even if the summons 
is issued he would not attend or he 
will not disclose the income, etc. When 
you are going into the realm of specu
lation, it should be made available.

MR. CHAIRMAN: What do you
suggest? You are on clause 36. Which 
specific sub-section?

SHRI s. E. DASTUR: Sub-clause
(vi) where the words are “which 
would not be disclosed.” I submit 
that it not not possible for any officer 
to arrive at this conclusion. If he is 
able to arrive at the conclusion, the 
reasons should be made available to 
the assessees so that they can challenge 
it.

MR. CHAIRMAN: After the event?
SHRI S. E. DASTUR: After the 

event. The reasons would have to be 
recorded before hand, and they should 
b e  recorded b y  the Commissioner or 
any other top officer.

MR. CHAIRMAN: Assuming that I 
agree with you for the moment, that 
it is virtually impossible to find out 
how one would not be disclosing 
something in advance, there is a basic 
difficulty. Even if the reasons are re
corded, how do you help a person who 
is honest and who is unduly harassed?
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SHRI S. E. DASTUR: He can file
a writ petition challenging the search 
and ask for the return of his books.

MR. CHAIRMAN: What will come 
out of it? Where something is found, 
it does not matter whether it is figlht 
or worng.

•SHRI S. E. DASTUR: It does mat
ter because the businessman will be 
deprived of his books for a minimum 
period of six months. He would de
prived of his books and accounts.

MR. CHAIRMAN; We have some 
other people in mind also. Mr. Dastur, 
suppose a person is harassed. How 
would you prevent such a person from 
being harassed. He is not interested in 
getting the reasons after the event. 
The damage is done. You suggest 
some way, where harassment should 
not be forced on.

SHRI S. E. DASTUR: Left to
myself, I would suggest that the 
reasons should be given first and he 
m ay___

MR. CHAIRMAN: Take a case,
where the Income Tax Officer feels 
that X is not disclosing. He records 
the reasons and when he goes, he finds 
that the person is honest. It is a ques
tion of striking a balance between the 
riglhts of the society and the private 
rights of an individual. The Income- 
Tax Officer has got the right to inves
tigate where he goes into the privacy 
of an individual and to some extent, 
there is sctme violation and there is 
also an element of risk. Will you be 
able to suggest some way where it 
may not be in complete violation of 
the basic principles of natural justice?

SHRI S. E. DASTUR: The only sug
gestion that I can offer, is that, the 
Income Tax Officer, in circumstances 
of that type, should be liable^to make 
compensation to the assessee if he has 
acted in violation of sound principles 
of law.

MR. CHAIRMAN: If he has acted
bonafide?

SHRI S. E. DASTUR: If he has 
acted bonafide, he would not be liable.

But, if he has acted in violation of th* 
principles of law___

MR. CHAIRMAN: It may fbe in 
violation of law. But, it may be an 
absolutely bonafide act. Then, what 
happens?

SHRI S. E. DASTUR: We are con
cerned not with just a violation of law 
but with gross violation of law. 
Where there are gross violations, of 
law, one would presume that one has 
not acted bonafide. ,

SHRI VASANT SATHE: How
would you distinguish between gross 
violations and bonafide violations?

MR. CHAIRMAN: The question of 
acting bonafide is dependent upon the 
circumstances. Suppose, let us say, an 
informer goes and says that Mr. Sathe 
is having black money. Butf the In
come Tax Officer goes and finds that 
he is a honest man. The Income Tax 
Officer is acting bonafide. Sometimes, 
he is made a victim of circumstances. 
Have you any suggestions to make in 
this regard?

SHRI S. E. DASTUR: The reasons 
should be such, ps would lead any 
reasonable persons acting bonafide to 
believe what the offices says he 
believes. Therefore, the reasons 
should be disclosed. As far as annui
ties to actors are concerned, I would 
say, this is a welcome proposition. 
The only suggestion that I would like 
to make is this. When I give this sug
gestion, I shouud not be misunder
stood, because, I am also a profession
al man. Hie suggestion is that, the law 
should provide for professional people 
to be taxed in a manner, which gives 
him some benefit for the risk involved. 
The professional person should have 
something to fall back upon after a 
certain time. When he earns well the 
State takes away a large part of it. 
But, when he earns nothing he has 
nothing to fall back upon. This is es
pecially with regard to the sole pro
prietor. In this connection, I would 
like to refer to Section 80 E of the 
present Act. This speaks of the re~ 
tirement annuities, which is open only
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to persons who are connected in any 
profession as partner. Infact, it is IShe 
sole proprietor wtho needs something 
wlhen he does not earn.

SHRI VASANT SATHE: That is a 
good point to be considered.

SHRI S. E. DASTUR: I may men
tion that the Wanchoo Committee has 
mentioned about this in Paras 5-39 and 
5.40 of their report. The Direct Taxes 
Enquiry Committee has commented 
upon this. But, this does not find any 
reflection in the Bill, as it is framed.

MR. CHAIRMAN: You are sugges
ting that 80E should also be applied 
in case of persons who are not in 
patrnership?

SHRI S. E. DASTUR; Yes.
MR. CHAIRMAN: We will consider 

that.
SHRI S. E. DASTUR: Wanchoo

Committee have made recommenda
tions in paragraphs 5.39 and 5.40.

SHRI R. D. SHAH: I would like to 
explain the background, as to why it 
was restricted to partnership. The in
tention, when the legsilation was in
troduced, was that some partners 
would change and new partners would 
lome in. In the case of individuals, 
there is no such thing. It was primari
ly done with that intention. I am only 
giving the background.

MR. CHAIRMAN: The only point is 
that, it should be within the objectives 
of the Bill, it is not. The Section is not 
being amended.

SHRI S. E. DASTUR: This is one of 
the recommendations of the Wanchoo 
Committee itself. Kindly see para
graphs 5.39 and 5.40 of the Wanchoo 
Committee Report. Again the limit of 
Rs. 5,000 in section 80E seems to be 
unrealistic. Why there should be a 
limit of only Rs. 5,000? If you are 
employment, the employer will con
tribute.

MR. CHAIRMAN: Have, in your 
memorandum made submissions on 
this point?

SHRI S. E. DASTUR: Yes.

MR. CHAIRMAN: Have you made 
elaborate submissions?

SHRI S. E. DASTUR: No. We have 
referred to this.

MR. CHAIRMAN: May I request
you to send a detailed note on this, to 
tlhe Cormmittee? Then, we will consi
der that.

SHRI S. E. DASTUR: We will send 
a note. This is one of the recommen
dations of the Wanchoo Committee.

MR. CHAIRMAN: If it is within our 
purview, we will consider that. If it is 
outside the scope of the Bill, then of 
course, we will not be able to consider 
that.

SHRI S. E. DASTUR: The general
submission is that, professional people 
should have something to fall back 
upon when they do not earn. Some 
provision should be made in regard to 
them.

MR. CHAIRMAN: You write to us
also.

SHRI S. E. DASTUR: Very weU.
As far as settlements are concerned, 
Clause 58, May I at the outset, state 
that a lot will depend on how it act
ually functions. It is difficult at this 
stage to envisage exactly certain 
things. I will only give two or three 
propositions

MR. CHAIRMAN: A lot will de
pend on the functioning of the Income 
Tax Department, after the Bill comes 
into force. This is true of all the ins
titutions, which are to implement the 
various legislations of the State.

SHRI S. E. DASTUR: Right to with
draw the settlement___

MR. CHAIRMAN.- if you feel that 
tribunal should not be the final 
authority, then, don’t go to the 
tribunal.

SHRI S. E. DASTUR: I can with
draw my appeal from the tribunal.
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MR. CHAIRMAN; You may with
draw from the tribunal. What happens 
before the Appellate Commissioner? 
You cannot withdraw from the Ap
pellate Commissioner. He has a right 
to enhance.

SHRI S. E. DASTUR: The Settle
ment Committee should consist of re
tired High Court Judges. Not that, one 
has any doubt about the fairness of 
the Members of the Central Board. 
But, this would, perhaps, inspire grea
ter confidence, because, after all, those 
who are engaged in the administra
tion of the Act, may not be able to 
take the same judicial view. I may 
now refer to the new aseessment pro
cedures. In certain cases, an assess
ment will be made directly 
by the Deputy Commissioner 
(Assessment). In that case, 
the appeal would lie to the 
Commissioner of Income-Tax. One 
has found, in practice, that when an 
Assistant Commissioner becomes an 
Appellate Assistant Commissioner, the 
chair gives him a certain degree of 
impartiality and broader outlook. If 
a person has to go to the Commis
sioner by way of appeal, we must 
have a separate Commissioner for 
such work.

MR. CHAIRMAN: What did the
Wanchoo Committee say on this? 
Anyway, we will apprise it to our
selves. Now, about the appeals aris
ing out of orders of the Deputy Com
missioner (Assessments); should they 
go directly to the tribunal?

SHRI S. E. DASTUR: I don’t think 
so Sir. If we have a separate cadre 
of Appellate Commissioners, I think 
it would be better. There will be 
adequate work for that cadre.

MR. CHAIRMAN: Having a diffe
rent cadre is a different concept.

SHRI S. E. DASTUR: I may have 
used the wrong word. My point is 
that such a Commissioner does only 
appellate work; or, in short, he does 
•uly judicial work.

MR. CHAIRMAN: Do you mean to
say, all his life?

SHRI S. E. DASTUR: No, Sir as
long as he is an Appellate Commis
sioner.

MR. CHAIRMAN: Anyway, we
will consider your point.

SHRI S. E. DASTUR: Then, there 
is this restriction on appeal in Clause 
60, that an  appeal will n o t  lie to the 
Appellate Assistant C o m m iss io n e r , 
unless tax due on the basis of the 
return, is paid, or the advance tax 
has been paid. The tax which is due 
may itself be the subject-matter of 
litigation. My in c o m e  may be fixed; 
but I may contend that I am liable 
to be charged at 55 per cent; but the 
Income-tax Officer may say s o m e 
thing d iffe ren t.

MR. CHAIRMAN: Then your right 
is not affected. .

SHRI S. E. DASTUR: It is, Sir.
It is said that I must pay the tax 
which is due.

MR. CHAIRMAN: May be, it is
only a drafting error.

SHRI S. E. DASTUR: Whatever is 
due, according to may own computa
tion, should be prescribed as the 
amount payable.

MR. CHAIRMAN: We will take
care of it.

SHRI S. E. DASTUR: Similar is 
the case with Clause (b). Under it, 
if advance tax is payable, I should 
have paid the advance tax. But the 
subject-matter of appeal itself may 
be that I do not have any income 
which is chargeable to tax a n d ,  there
fore, I am not liable to pay it; but 
the provision says:

“ (b) where no return has been 
filed by the assessee, the assessee 
has paid an amount equal to the 
amount of advance tax which was 
payable by him:. . . . ”

That is on  th e  basis  o f  th e  o rd e rs  o f  
th e  I n c o m e -ta x  Officer; b u t th e  su b 
je c t -m a tt e r  o f  m y  a p p ea l b e in g  w h a t
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it is, he may say that I must pay it 
first; and then pursue my appeal. I 
think it is not the intention of the 
framers. I think the intention is to 
make you pay what you admit.

MR. CHAIRMAN: But the proviso 
is there.

SHRI S. E. DASTUR: Why should 
I enter into any discussion wityi 
somebody on this? Why must not I 
have it as a matter of right?

MR. CHAIRMAN: What prevents
you from filing an estimate straight
way?

SHRI S. E. DASTUR: I say I have 
no income liable to advance taxation.

MR. CHAIRMAN: You may file an 
estimate below the limit.

SHRI S. E. DASTUR: Should a
person be denied the right of appeal?

MR. CHAIRMAN: If it is purely
the drafting part, it needs to be

n. Shri M. P. Chitale, Chartered

(The witness was called in and he 
took his seat)
MR. CHAIRMAN: Mr. Chitale, on 

behalf of the Committee and of my
self, I think you for appearing be
fore us. You were a member of the 
Wanchoo Committee. We will hear 
what you have to say on this Bill 
which is to implement what the Com
mittee has recommended with care
ful attention. Before you commence,
I would draw your attention to 
direction 58 of the Speaker under 
which it shall be made clear to the 
witness that his evidence shall be 
treated as public and is liable to be 
published, unless he specifically de
sires that all or any part of the evi
dence given by him is to be treated as 
confidential. Even so, such evidence 
as may be desired to be treated as 
confidential is liable to be made avail
able to the members of Parliament.

SHRI M. P. CHITALE: I know it.
At the outset, Mr. Chairmtan, I 

am grateful to you and appreciate 
this opportunity given to me to per
sonally set forth my views concern
ing the manner in which the objec-

looked into. But the basic idea is 
this. Firstly, one who does not pay, 
according to his own calculations, has 
to be denied this right. Secondly, a 
person who does not file a return 
must also be denied that right. We 
will consider later on, about the per
son who is not liable to be charged.

SHRI S. E. DASTUR: About the 
other points, there can be no objec
tion.

SHRI R. V. SWAMINATHAN: 
What is the present law?

SHRI S. E. DASTUR: There is no 
restriction on the right to file an 
appeal.

MR. CHAIRMAN: Thank you very 
much, Mr. Datftur; I think that is 
all.

SHRI S. E. DASTUR: Thank you, 
Sir.

[The witnesses then withdrew]

Accountant, Bomay.

tives underlying this legislation can 
be more effectively fulfilled As J 
have mentioned, if we consider pri
marily the main problem of tax eva
sion. I do not regard it merely as a 
fiscal problem. I consider it like any 
other major problem in the economy 
as a social and economic problem 
That is why 1 have said that the tax 
system ultimately should be made 
more workable in the existing set
ting.

I apprehend that primarily due to 
the shortages in the economy, every
body likes to have something more. 
It is but natural for any human 
being to do so. When everybody 
tries to have more things and when 
the economy in general is not able 
to meet the total demand, it is but 
natural that whoever has capacity, 
whoever has opportunity, tries to 
catch hold of the things in his own 
way. So primarily my whole ampha- 
sis is on improvement in the general 
economy and the general climate so 
that eventually there will be a pro
per setting in which the administra
tion also can work effectively.
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That is why, while naturally I am 
wholly in agreement with all these 
penal clauses, because I do consider 
that without penalty or without some 
sort of punishment, no system can 
work, yet I dd not think that any 
system can work merely on the basis 
of punishment. 1 eay this primarily on 
the basis of my own personal experi
ence. When I was in college, there 
was, for example, a rule that we 
should not ride a bicycle in the 
evenings without a lamp. The expe* 
rience of the majority of us was that 
if we were likely to spot a policeman, 
then only we would not ride a bi
cycle without a lamp. Otherwise, the
tendency was to ride a bicycle with
out a lamp rat night. The same is the
case with going by the left hand side 
of the road or the right hand side of 
the road.

Ultimately, the point is that man 
tries; to comply with all these regula
tions because there is a fear of 
punishment for non-compliance. In 
some cases, he is driven also to obey. 
After all, any legislation is coercion. 
There are limits to what can be 
achieved merely through coercion. I 
believe that coercion has not been 
successful even in times of war .much 
less will coercion on a large scale be 
successful in the economic field in 
times of peace. So primarily I have 
laid emphasis on taking into cogni
zance the normal traits of human 
nature and manipulating them to our 
advantage. It is in that light that I 
view what is required to be done in 
terms of all these recommendations. 
We have, of course, to step up the 
rate of savings in the economy and 
the rate of investment. These two 
things are not one and the same. If 
we consider the general picture of 
our economy, I take that the rate of 
savings has improved. Through taxa
tion savings have improved. But have 
the savings necessarily resulted in 
augmentation in the rate of invest
ment? I would say No. If I draw a 
picture, say, of tax revenues that 
have increased during last 7-8 years 
since 1965-66, I find there is an

increase in tax revenue of the order 
of over Rs. 2000 odd croree. But 
what is the net increase in the sav
ings of the Central Government?—I 
am considering particularly the tax 
revenues of the Central Government. 
What are the savings in the hands of 
the Central Government? If one goes 
by economic classification, one finds 
that the savings of the Central Gov
ernment were of the order of Rs. 350 
crores in 1965-66. We have not im
proved on this. It is doubtful if they 
can be improved in the current year. 
That means, although we have trans
ferred revenues of the order of more 
than Rs. 2,000 crores from the public, 
there has been no improvement in 
investment in the economy. That is 
why my primary emphasis is that 
while by all means we must have 
improved and efficient ways of collec
tion and improved rate of savings, it 
is also necessary to see that ulti
mately this results in improvement in 
the rate of investment and the effec
tive use of these savings for invest
ment purposes.

I consider there are two classes; 
class of savers, class of investors. 
Ultimately who is to invest, who is 
to consider schemes which can be 
effectively deployed and money used 
in a particular field? Enterprising 
persons. But I find somehow or other 
in our economy particularly, the tax 
structure puts obstacles in the path 
of persons who take to enterprise.

If I may explain this a little more 
elaborately, suppose someone wants 
to start any concern. Take those who 
are in employment. After all, when 
savings are scarce in any  economy, 
they must necessarily be utilised by 
the persons who are knowledgeable, 
who can put these savings to effective 
use, which means they must have 
prior background, experience and 
knowledge. He must have had the 
benefit of some employment in which 
he has gathered all this experience. 
Employment necessarily means that 
he is already acclimatised to a certain 
structure. For example, he gets the 
employer’s contribution to provident



fund which is tax-free; he gets gra
tuity after retirement which is tax- 
free to the extent of Rs. 24,000. But 
what happens? Suppose I have to 
start an industry. In these days even 
a small scale industrial undertaking 
requires a sizeable amount of capital 
which cannot be just collected through 
the savings of one person. So I must 
necessarily take the aid of others. If 
I approach any of my friends, rela
tives or associates, they are prepared 
to give me Rs. 10,000 say, because of 
the confidence they have in me, but 
any of them may refuse to become a 
partner because he would say. “I do 
not mind losing Rs. 10,000 but if I 
become a partner, it is different.” 
His joining me as a partner would 
strengthen my financial position, and 
I shall be able to make headway with 
much greater confidence, but he says 
that “my future savvpgs will also be 
endangered and my other property 
will be endangered.” It means he can
not join me as a partner. I must 
necessarily rest content with the 
borrowings, which is difficult. So, far 
this reason, particularly in foreign 
countries, where this problem initial
ly arose, they evolved a form or 
organisation which we call a company 
form of organisation. That was pecu
liarly suitable, and it was evolved for 
the very purpose of collecting small 
sums from a large number of people, 
and yet sizeable in the total. Every
body’s risk was spread out, and it 
did not carry any responsibility or 
liability at all. Yet, when this sys
tem was evolved, taxes were not of 
the order of 50 per cent. Actually, in 
England, the whole system was what 
is called the standard rate of tax. If 
the standard rate of tax was 10 to 15 
per cent below, they will say tK&t 
the company, where such companies 
are formed, will pay tax equal to the 
standard tax. Automatically, the 
highest prevalent tax was paid by the 
companies, but whatever was the 
dividend income received by the 
shareholders was not taxed in the 
hands of the recipient. That was the 
earlier system. That was the system 
till &s late as 1965 in the United 
Kingdom. There wag 15 per cent pro-

lits tax which is analogous to the 
super-tax which we have now, and 
the standard rate of tax was about 38 
per cent. But the dividends were not 
taxed. In 1966, they terminated the 
system and followed our system.

.j

We started the system in 1961. 
making corporate tax a separate tax, 
and the personal tax will not have 
any connection with the corporate 
tax. In 1973, they have switched over 
to the old system. What are the words 
which the Chancellor said there? 
The Chancellor said that they wanted 
to rectify the mistakes made in 1965. 
That is why they said, “Taxes which 
are to be deducted from dividends 
will be regarded as advance tax paid 
by the companies.” In Germany the 
distributed profits are taxed at the 
rate of fifteen per cent, and undistri
buted profits at the rate of 51 per cent. 
In France, a tax credit equal to 50 
per cent of the dividend distributed, 
is given in the hands of the share
holder.

Why j am saying all this is because 
of this. There are two classes of 
people—severs and investore, What 
do we find? If I have to see tha.t my 
friend receives eight per cent dividend, 
which is not much considering that 
even without any risk he gets eight 
per cent from company deposits in 
banks yet, when the share holder who 
has helped me, gets eight per cent in 
his hands, the actual cost to me is not 
less then 20 per cent or 25 per cent.
I doubt whether the rate of industrial 
growth can make any progress if such 
a system is followed. I consider that 
after all any industrialist who is tak
ing a risk can make headway provid
ed his base is strong. I know that' 
efforts have been made by the Gov
ernment, particularly by establishing 
so many State Financial Corporations, 
such as the IFC, ICIC, the State In
dustrial Development Corporations, 
and so on. Certainly they do help in 
their own way, but I must confess that 
when it comes to providing risk capi
tal, they cannot make much headway.
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long, and they cannot take immedi
ate decisions. That is why my whole 
emphasis is that if we want any per
son who has some schemes to go 
ahead with them, the first require
ment is that at least he must find the 
condition suitable for collecting risk 
capital from his friends and associates. 
Particlarly in this corporate sector, 
the dividend distributed—it is nor

mally 74 to 8 per cent—should be de
ducted before levying the corporation 
tax. What i<s a surplus in the case of 
a business enterprise? Can we say 
that a business enterprise has made 
any surplus unless we account for all 
the relevant inputs, and is not capital 
an input? Without capital,, can any 
industry be established? Why not 
allow a reasonable cost? I can 
understand that such a system may 
impose an immediate strain on the 
government reserves. We can, how
ever, make a start by saying that at 
least the dividend distributed up to 
Rs. 50,000 would be deducted. Let us 
watch what is the effect on the reve
nue and then go ahead.

MR. CHAIRMAN: We have heard 
your very erudite discourse. You 
seem to consider that unless the eco
nomic climate generally improves, 
there is not much possibility of attack
ing the generation of bl,ack money. 
Further, you say that as an improve
ment in the economic climate is 
utterly necessary, not merely there 
should be very substantial saving out 
of the surplus finances generated but 
they should be in the corporate or 
non-corporate savings.

SHRI M. P. CHIT ALE: I would
like to elaborate the point. Consi
der the situation in the last two years. 
In 1971 and 1972, the rate of growth 
in the bank deposits was such that 
they were flushed with money. There 
were literally no takers. There 
have been no takers in spite of the 
fact that we have created all these 
financial institutions like the State 
Financial Corporationsf the Industrial 
Finance Corporations, etc. Why? The

cost of risk capital is proportionately 
too high.

MR. CHAIRMAN: According to you 
it is utterly disproportionate to the ex
tent that it is impeding the growth of 
the economy. Of course, it is a matter 
of opinion. It used to be motivated 
by other considerations. You say that 
it is not enough that savings could 
substatially be augmented but they 
should also be deployed for the opti
mum generation of production and 
growth; that the corporate or the non
corporate sector can be taken by the 
Government by starting with Rs. 350 
crores or so. But the performance, 
according to you, is not very satisfac
tory.

So far as your observations on the 
general improvement of economic 
growth and your analysis of this mal
aise are concerned, it is a matter of 
your opinion, as against the opinion 
of the Members: As you know, we 
would like you to directly tackle the 
issue before us. This Bill has been 
brought forward to implement what 
you have recommended, by and large, 
to tackle the problems of tax evasion, 
generation of black money and its 
proliferation. You seem to suggest in 
the memorandum, or if I may say so, 
you have given utmost emphasis on 
the question of having largest savings 
in the hands of the tax payers. In 
fact, at one point, you suggest that if 
there are high tax rates, then, you 
should have a scheme of correspond
ing tax credit on savings.

SHRI M. P. CHIT ALE: I also say 
that unless the tax rates are high, 
there would not be any improvement 
in savings. I have not prescribed-----

MR. CHAIRMAN: I have under
stood that. The tax rates have to be 
high and there has also to be a corres
ponding scheme of tax credit. But, 
the problems before us are immediate 
and two-fold. So, I would like to 
come straightway to the problems 
that we have before us. To what 
extent, you feel by whichever device

293
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we may adopt, we can minimiae the 
tax liability—and this is a vital 
factor—and to what extent we can 
effectively curb tax evasion?

SHRI M. P. CHITALE: To put it 
simple, to the extent that anybody 
can ostensibly save. In my scheme of 
tax credit, the person would not be 
penalised just because he has made 
some money. If he saves automati
cally, he would not be penalised by 
higher rates of tax. It is not that he 
would not have to pay any tax.

MR. CHAIRMAN: That is clear. As 
a result of this scheme, there will be 
lesser tax burden. Suppose, if we 
say that if a person invests Rs. 20,000 
in shares which are issued in a parti
cular year, there will be no tax on the 
same. What will be the fall in reve
nue in the highest slab of an indivi
dual^ income?

SHRI M. P. CHITALE: There ap
pears to be no doubt about a fall in 
tax revenues.

MR. CHAIRMAN: I am not on
that question. I would like to come 
straightway to the problem. My ques
tion is this. If we accept the scheme, 
it will have the effect of lessening the 
tax burden. So, by reducing the tax, 
to what extent that will help or effec
tively ipinimise the malaise of tax 
'evasion?

SHRI M. P. CHITALE: It will help 
to this extent that those persons who 
cannot save, because of the taxes, and 
who thus adopt the practices leading 
to black marketing and black money, 
would ostensibly save and thereby 
postentatious consumption in the 
economy, will come down. That will 
itself create a climate in which the 
tax administration will be more effec
tive.

MR. CHAIRMAN: Conspicuous
consumption will be less and people 
would have greater incentives and to 
that extent, they would not like to 
generatee black money and rather 
they would show it in the white.

SHRI M. P. CHITALE: There would 
ibe competition from the people. To* 
day, the difficulty is that people can
not compete. Actually, the person who 
indulges in unfair practices, is always 
at an advantage.

SHRi ERA SEZHIYAN: On this
particular point.. . ,

SHRI VIRENDRA AGARWALA:
I would like to ask one question. Ap
art from conspicuous consumption, we 
are really interested to know, as to 
what extent, this particular measure 
of yours, will help in checking black 
money, in terms of quantity?

SHRI M. P. CHITALE: Let me say 
this. Today, let us take, for exam
ple, certain trades. I am deliberately 
mentioning about the trade category 
just now. Let us consider the exist
ing tax structure affecting the whole
sale trade. The whole difficulty is 
that, by and large, persons who are 
not associated with business, somehow 
or other, do not undertake that busi
ness income is not equivalent to cash 
increase during the year. That is the 
whole difficulty. For example, I am 
a professional man and it does not 
matter whether the tax rate is 93 per 
cent or whatever is the rate. I have 
cash and I can pay it. But, a person 
doing business, even though he may 
have lakhs of rupees as income, may 
not have cash. I have pointed out 
about the real needs of business in 
my dissenting note. My needs, as a 
professional man, are minimum, j  do 
not need any investment. But, a per
son who runs a business, has, for 
example, to ipay the salaries of his 
employees. Otherwise, they will 
strike. They may ask for increased 
pay. How will he be able to meet 
the demand. He can do 80 only by in* 
creasing his turn over. How can he 
increase his turn over? He can do so 
only by increasing his stock and by 
giving more credit. All this involves 
increase in working capital We should 
also take into account the rise in pri
ces. Suppose, there is a 5 per cent in
crease, then, automatically, there will
be an increase in the value of the
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stocks even though in physical terms, 
they remain the same. Where from 
he has to bring this money?

MR. CHAIRMAN: We appreciate
that your purpose. . .

iSHRI M. P. CHIT ALE: What I
would like to point out is that, if they 
are not supplemented 'by the savings 
of the society, either from banks or 
others, they cannot continue to carry 
on the business. When the taxation 
rates are increasing, they cannot con
tinue to hold on to the stocks. What 
does He do? He suppresses. What 
else he can do?

MR. CHAIRMAN: When you aug
ment tlhe stocks, etc., the increase is 
shown.

SHRI M. P. CHIT ALE: He does not 
show it.

MR. CHAIRMAN: The growth is 
there.

SHRI M. P. CHIT ALE: Of course.
MR. CHAIRMAN: It does not im

pede the growth. It only generates 
black money.

SHRI M. P. CHIT ALE: It is not that 
he exactly suppresses. The suppres
sion is only to the extent that he is 
required to support his stock.

MR. CHAIRMAN: It may be larger 
than that.

SHRI M. P. CHIT ALE: It depends 
on opportunity and capacity. The 
only way out is to indulge in luxury 
consumption, and corruption and all 
that to improve his own prospects.

MR. CHAIRMAN: Is there any 
limit to this sort of growth which_is 
leading to disparities?

SHRI M. P. CHIT ALE; We should 
create counter-vailing forces. The 
thing is, business has to be carried on. 
It may be in the Government or it 
may be in the private sector. They 
should get savings. If they are not 
able to get savings in an ostensible 
manner, nothing else can be done. 
The whole point is that our country is

so vast, that I consider that trade 
and distribution is an important acti
vity in our country. But, a heavy tax 
rate is imposed on honest distribution 
activities. By ,all means tax, tax on 
the basis of the manner in which pro
fits have been used. If they have 
been used for ostentatious consump
tion, by all means, tax at the rate 
of 70 to 80 per cent. Only thing is 
that, at certain levels, it becomes im
possible. I have no money to pay 
the tax. Again, I say that there is 
no need to reduce the tax rates at 
certain levels. I am saying that at 
certain stages, people are not able to 
pay the tax.

MR. CHAIRMAN: They do not have 
money to plough back. It is a parti
cular view-point. You want profits 
to be taxed, depending upon how they 
are utilized. If they are utilized for 
improving his business as such, or for 
helping the economic growth of the 
country, then you must get the relief.

SHRI M. P. CHIT ALE: I have not 
disregarded that, possibly, investment 
in a particular sector or business 
might not be in he interests of the 
society. That is why I said “let it 
first be invested in the National De- 
velopmeat ,Fund.” If, according to 
the national plan, investments are 
encouraged in certain fields and if one 
is engaged in the manufacture of 
brewery,—for one reason or the other, 
a decision is taken that at this stage, 
we need not invest more in drinking 
or manufacture of brewery. I do not 
suggest that loan should be given from 
the National Development Fund for 
this purpose.

*MR. CHAIRMAN: The point is that 
priority should be given according to 
the needs of national economic 
development. I have a different 
opinion on the point whether an in
dividual, the private sector or the 
Government should do it.

SHRI M. P. CHITALE: A Govern
ment Undertaking means there is 
some coercion, because it can get 
money through taxation or because it
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enjoys monopoly. If any organization 
has to grow and depend for its 
finances on the basis of its perfor
mance and not on the basis of some 
coercive power, then that organization 
will tend to perform better.

MR. CHAIRMAN: You, therefore, 
say that this sort of coercion is un
justified.

SHRI M. P. CHIT ALE: I am not 
suggesting anythin# in regard to the 
public sector or the private sector.

MR. CHAIRMAN: You said that
coercion is indirectly brought about, 
through the growing rate of taxation.

SHRI M. P. CHIT ALE: I was of the 
view that investment should not neces
sarily be done either in the public 
or the private sector.

MR. CHAIRMAN: It is a question 
whether it is to be by the Govern
ment or by the private people. The 
entire income may be siphoned of 
and made over to the Government; 
and the Government may take up the 
investment and cater to the economic 
growth of the country.

SHRI M. P. CHIT ALE: For example, 
tf this additional taxation were 
founded by the Government and not 
taken as part and parcel of general 
revenues, it is quite possible tha' 
from the common pool, those who are 
desirous of it and show performance 
either in the private sector or the 
public sector can avail of these funds. 
My point is simple. Persons who are 
entrusted with the management must 
know that they will get funds for 
growth, provided they show perfor
mance.

MR. CHAIRMAN: At what stage
does it cease to be coercion and be
comes purely performance-oriented?

SHRI M. P. CHIT ALE: I can never 
say that merely a certain profit should 
be regarded as a test. One need no' 
necessarily consider a high profit as 
a sufficient criterion. We have to 
consider the standards earlier set and

then decide on the performance. It 
should not be decided on the basis of 
the size of the profits. For example, 
if the standards are set for the per
formance of hospitals, it is ,all right 
even if they make only minimum 
profits. We cannot say the hospital 
has failed in that case.

MR. CHAIRMAN: So far as the 
Bill before us is concerned, what 

would you suggest, in concrete terms?
SHRI M. P. CHIT ALE: I have tried 

to summarize it in my memo., Sir. 
Firstly, on page 3, in the field of 
personal taxation, I have suggested that 
the existing scheme of savings is not 
very effective. I have elaborated it in 
my note. I consider that this tax 
credit is a far more superior scheme. 
I do not .attach much importance tr 
the kind of income to be exempted. I 
say that ,any kind of income can as 
well be spent and as well be saved.

MR. CHAIRMAN: We have seen it. 
That is clear. You say that quality 
method employed or the profits should 
alone determine the liability for taxa
tion.

SHRI M. P. CHIT ALE: Yes, Sir;
within the Plan, naturally.

MR. CHAIRMAN: That is the sum 
and substance of your argument.

SHRI VIRENDRA AGGARWALA: I 
will first deal with what we have just 
said. I am interested to know ,as to 
what should be the maximum margi
nal rate of taxation, both on corporate 
and non-corporate institutions, if the 
profit or savings, as you have put it 
is utilized for investments on produc
tive projects?

SHRI M. P. CHIT ALE: Basically, as 
I have said firstly, the rates must bf» 
higher. Only then will there be an 
effective incentive. If the tax rate 
itself is low, even if you give the 
incentive, it would also be of low 
potency.

SHRI VIRENDRA AGARWALA: 
Do you suggest that the present rates 
should continue? ,.
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SHRI M. P. CHITALE: I have said 
that 75 per cent is enough. These 
incomes are made in business, which 
means incomes are not received im
mediately in cash. Then there are 
other considerations. There are also 
wealth and other taxes*

.SHRI VIRENDRA AGARWALA: 
What about corporate institutions?

SHRI M. P. CHITALE: I have said 
that apart from the 55 per cent taxa
tion, there should be capital levy as 
well, because I consider that taxation 
should not merely depend on profits. 
If I improve my performance and 
better my profits, there can be a lee
way for me to save. How could I do 
it if taxes are merely a co-efficient of 
profits? The resources are somebody 
else’s capital. If that is to be utilized 
properly, there can be a capital levy, 
togethei with taxes.

MR. OH AIRMAN: In your note e~ 
page 2, you have also said:

“Hi*h rates of tax have failed in 
practice to arrest this consumption, 
perpetuating in the process environ
ment of shortages, controls, corrup
tion and black-money.”

On the other hand, you have also 
justified the present rates.

SHRI M. P. CHITALE: The whole 
difficulty is that our society has not 
been habituated to investment in 
industries. Exemption of investment 
income means that you do not take 
risks. You seek to get the immediate 
benefit. If there is an industry which 
will give the benefit 7 years later, it 
is not utilized. More than 50 per cent 
of the new companies have not beer 
able to reach the profit-making stage 
for 7 years. Why should he Invest? 
Is this 3,000 investment income of any 
assistance for taking risks? No.

SHRI VIRENDRA AGARWALA: 
For generally improving the economic 
situation and for converting the eco 
nomy of shortages into one of plenty

do you not think that a reduction in 
tax rates is the basis on which the 
rate of savings can be raised?

SHRI M. P. CHITALE: Reduction 
ef the effective rate.

MR. CHAIRMAN: Ultimately, re
duction in the effective rate by virtue 
of the process he is suggesting.

Let us take a realistic level. On 
page 20 of the Wanchoo Committee 
Report, some rates have been sugges
ted. Do I understand you to convass 
that these should be the effective 
rates, ,and over and above these, the 
tax credits etc. should be provided for 
investment for purpose of savings?

SHRI M. P. CHITALE: Yes.

MR. CHAIRMAN: These according 
to you are high rates and this parti
cular scheme should be worked.

SHRI M. P. CHITALE: I consider 
the existing method as not very effec
tive. So I have suggested family as 
the basis. Tax rates have to be con
sidered in totality. I consider what 
is the taxable capacity. I consider the 
family as the normal unit, natural 
unit. Then I make no distinction 
between capital gains and other gains. 
Capital gains are also ordinary gains. 
Then I consider tax credit. After all, 
ours is not a closed economy. Ours is 
an open economy. Several foreigners 
come here.

MR. CHAIRMAN: Open economy?
SHRI M. P. CHITALE: Yes, not

like China’s.
MR. CHAIRMAN: Is it entirely

laissez faire?

SHRI M. P. CHITALE: Our children 
see the foreign books and magazines 
which come here and get their ideas. 
There are so many pressures on con
sumption. There are so many attrac
tions for spending. I am merely 
suggesting* a countervailing pressure 
to be created.
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SHRI H. M. PATEL: I would like 
a clarification on one or two points. 
Once you said that the rates may be 
high, but the effective rate should be 
low and that should be achieved by 
tax credits etc. What would you say 
should be the effective rate?

SHRI M. P. CHIT ALE: That is my 
proposal. I leave it to the individual.

SHRI H. M. PATEL: What would 
you permit in your scheme? Suppose 
I say, keep the tax credit so as to 
bring the effective rate to 20 per cent, 
would you agree?

SHRI M. P. CHIT ALE: Yes.
iSHRI H. M. PATEL: So that the 

scheme would provide for going down 
to whatever limit anybody desires.

SHRI M. P. CHIT ALE: Yes.
SHRI C. M. STEPHEN: Depends on 

the utilisation.

MR. CHAIRMAN: This is a very
important question. Assuming for a 
moment that on 60,000 you suggest a 
tax of 20,000 or 25,000, it means
40,000. According to you. on these
40.000 what ought to be the tax in
centive? We would like to under
stand it. We are not trying to pin 
you down to anything.

SHRI M. P. CHIT ALE: I do not 
mind being pinned down. That would 
larify my views.

MR. CHAIRMAN: On *n income of
60.000 you are recommending a tax of
20.000 or 25,000. On 40.000, what 
further tax credit do you suggest?

SHRI M. P. CHIT ALE: I only sug
gest my scheme. I have limited tax 
credit to 60 per cent, highest rtab. 
It is a graded slab.

MR. CHAIRMAN: The tax credit 
should be restricted to 40 per cent of 
the residual income.

SHRI M. P. CHIT ALE: Presently 
the limit is 30 per cent or 20,000, the 
discrete amount. In view of the fact 
that I suggest that capital gains be

roped in, that the family incomes be 
roped in, let there not be the discrete 
limit of 20,000. Let there be a limit 
of 40 per cent.

SHRI H. M. PATEL: The second
point. You say corporate tax plus 
capital levy. I have not understood 
this expression 'capital levy’ in this 
context. I understand the normal 
interpretation of the term. But here 
how exactly would you apply capital 
levy on a company?

SHRI M. P. CHITALE: Firstly, I 
have gone on this basis, that after all, 
the main idea behind capital levy is 
that it would not be merely a tax on 
profits. There would be some oppor
tunity to lower the tax burden by im
proving the performance because it is 
more a tax or charge on the capital 
committed to my charge or entrusted 
to the care of the management. So to 
that extent, it is just like an interest 
rate. What I am suggesting is that 
after all, all these shareholders or 
banks entrust a certain amount of 
public savings into the hands of the 
management. So let there be a 
charge of one per cent on all these 
savings. How they are to be compu
ted? That is the real difficulty. We 
suggest it can be own fund plus all 
borrowed funds. Necessarily the 
volume will differ from time to time. 
So we have suggested a yardstick* 
interest into 8 or so. Let that be the 
total capital at stake, available, en
trusted to the management.

SHRI H. M. PATEL: Levy on the
capital itself seems to be in principle 
very odd. It is with that that he is 
going to run his business.

SHRI M. P. CHITALE: Presently
there is a charge of 50 per cent 
whether I make a profit or not. Ac
tually. when I make a profit, I pay 
tax. My point is: let there b® a 
capital levy. Let it be collected when 
he makes a profit. I am not suggest
ing that there should be further bur
den because it will onlv mean further 
load on banks.
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SHRI H. M. PATEL: Why havt
capital levy? Why not ,a higher tax? 
Capital levy means you are going to 
reduce the capital.

SHRI M. P. CHIT ALE: No. I am not 
suggesting that there should be an 
overall increase in the corporate bur
den. What is the overall burden now? 
Let us assume it is 55 or 50 per cent. 
Within that I am suggesting a capital 
levy. I am not suggesting this to be a 
supplementary levy. I am suggesting 
merely a reorganisation or rearrange
ment of the existing burden in such a 
manner that there will be an oppor
tunity for those who are using capital 
effectively to reduce it. Which means 
that those, for example, who make full 
use of capital equipment, who carry 
on business with reduced inventories 
will necessarily pay less than the 
others. There will be this little in

centive within the existing system. It 
means only the total burden is re
distributed.

SHRI H. M. PATEL: Last question. 
You have in your thinking taken the 
family ,as the unit for purposes of 
taxation. Is that always fair? Will 
it not discourage husband, wife etc., 
all earning to find that they are going 
to be taxed at a higher level?

SHRI M. P. CHIT ALE: No; If we 
merely consider as to what is the 

present income-range and how many 
are the assessees affected. I have said, 
to start with, that you should remove 
this fear that there is some sort of 
penalising the wife. I have suggested 
income over Rs. 20,000 may be con
sidered for clubbing. That means she 
is not affected. Anybody who under
stands the manner in which the wife 
is paying the tax at present knows 
that a lady who is having Rs. 20f000 
as earned income is in no way affect
ed by the family being taken as a 
unit. It will not impose a burden on 
the revenue nor will it impose a bur
den on the family. Consider the 
tax credit. It does not mean that th« 
family cannot save. On their larger

income, they can get a higher tax 
credit.

SHRI ERA SEZHIYAN: You have 
taken the family as a unit for the 
assessment of income-tax. I personal
ly agree with you. I want one or two 
clarifications. In the United Kingdom, 
I understand they have an option to 
take it as a unit or as an individual as 
it is. Do you accept that point of 
view? Will you give an option to take 
the family as a unit or an individual 
as such?

SHRI M. P. CHIT ALE: The option 
would not be very helpful in adminis
tration. One must have an amount of 
certainty in the administration. There 
should be some certainty.

SHRI ERA SEZHIYAN: To start 
with, in India, can we give the 
option?

SHRI M. P. CHIT ALE: There is 
not much to give an option. It is not 
as if I am penalising it. My scheme 
is not based on penalising. It is based 
on recognising primarily the natural 
human tendencies.

SHRI ERA SEZHIYAN: I agree 
that it is laudable and wise to intro
duce the system where family is 
taken as a unit. Now, can we give the 
option?

SHRI M. P. CHITALE: I do not 
think an option would be helpful.

MR. CHAIRMAN: According to
you, it is not feasible or desirable.

SHRI M. P. CHITALE: Even under 
the existing scheme, the income of 
certain members is roped in an in
direct manner.

SHRI ERA SEZHIYAN: Objection 
has been raised from certain quarters 
that there is danger of a family being 
split up if you take the family as a 
unit. That objection may be raised 
and can be raised. In your note you 
have said that it may result in the 
disruption of the families or even 
the institution of marriage. What ia 
the basis of your observation?
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SHRI M. P. CHITALE: II in any 
lamily, ladies are earning less than 
Rs. 20,000, there is no doubt that they 
are not affected, and there will not 
be any tendency to seek divorce. If 
they have more than Rs. 20,000, they 
can claim a larger rate of tax credit 
applicable to the larger incomes. They 
are in a position to save as a family 
and then claim higher rate of tax 
credit on the higher slabs of savings.

SHRI ERA SEZHIYAN: You are 
linking it with tax credit.

SHRI M. P. CHITALE: Yes.
SHRI VASANT SATHE: Your

entire scheme is to encourage more 
savings for productive purposes and 
more investments. In para 9, you have 
said that “tax evasion and corruption 
originate, among other things, from 
the shortages of goods and services 
and incidental controls. The chan* 
nelisation of savings for purposes of 
investment and production, and the 
effective and optimum use of scarce 
resources, is in this view, organically 
connected with the problem of tax 
evasion. The tax structure affecting 
business enterprises assumes rele
vance in this context. In my view, 
Government has not given sufficient 
and right attention to these aspects".

In that context, and having in view 
the basic objectives of this Bill, 
namely, unearthing black money 
which, in the findings of the Wanchoo 
Committee, was to the tune of 
Rs. 7,000 crores—taday this must be 
much more—considering these as
pects, and the proposition of yours, I 
would like to know where, in your 
opinion, all this black money is at 
present concentrated, in what sector 
or in what section and in whose 
hands.

Secondly, by the measures that you 
proposed for encouraging investment, 
do you think that this will encourage 
investments in sectors which are ne
cessary for the society for the pro
duction of goods for primary needs, 
and that the money invested, after 
encouragement and incentives that are

given, in these sectors will give them 
larger profits? That means, luxury 
consumption goods, and thereby ins
tead of in anyway really benefiting 
the society at large in the form of 
production of consumer goods, of high 
priority and as necessities, it will con
tinue to augment the growth and 
power in the hands of this very class. 
How do you think all these measures 
you have suggested will really enable 
the State to unearth the black money, 
even if not directly, at least indirect
ly for the benefit of society? Would 
you like some restrictions to r* be 
put on the sectors in whick these 
investments will have to be made?

SHRI M. P. CHITALE: Any Gov
ernment activity, any continuing acti
vity will entirely depend on the re
turns in the private sector and also in 
the public sector. If the public sector 

has to grow, it must have funds. The 
investment is taking place in the 
luxury consumption articles. Why is it 
taking place? It is taking place be
cause those persons cannot save in an 
ostensible fashion, and the only out
let for their funds is in ostentatious 
luxry conusumption. If the savings 
can be made in an ostensible fashion, 
it is natural that the demand for 
such articles will become less. If the 
demand is less, the investment in 
luxury products is less. It is all 
corelated to the demand.

SHRI VASANT SATHE: Don’t you 
think it is over simplification? You 
have been emphasising on human 
nature. Human nature is for luxuries 
if one can afford. Instead of savings, 
if they spend on luxury goods and if 
luxury goods are available, don't you 
think that persons will go in for spen
dings on luxuries instead of spending 
on essential commodities?

SHRI M. P. CHITALE: A large 
section of the public wants to save 
for its own benefit. It is npt that per
sons do not want to save. Persons just 
want to save because there are un
certainties. They may have to edu
cate their children; they may have to 
previde for sickness, old s fe  and all
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that. For a businessman, there is 
need lor saving. The point is that, 
some persons cannot meet that need. 
When they find that under the exis
ting scheme, they cannot save in an 
ostensible manner, and they are in a 
position and they have the opportuni
ty and capacity to make money and 
spend ostentatiously, then, even on 
those persons who would not other
wise enter into that field, pressure is 
brought on them. Let us take for ex
ample, a person employed in indus
try A. He is a salaried official and 
he is getting more than Rs. 2000. But 
he is also getting some secret com
mission etc. Why should he take se
cret commission etc? Does it mean 
that his family is in distress? This 
is because, he finds that other per
sons, who are at the same level in 
the society, as he himself is, are en
joying in a better manner. Let us take 
the example of two persons, one a 
grocer and another a salaried emplo
yee. We can take this as typical ex
ample. Let us say that there is an in
crease in income in the case of both 
the persons. When we see the style of 
living of both, we will find that the 
style of living in the case of a salaried 
employee is better than that of the 
grocer. This is because, in the case of 
a salaried employee, his annual incre
ment is assured; his provident fund 
is assured; gratuity is assured and 
his whole way of living is in a plan
ned way, as it were. If a person get 
a salary of Rs. 500 or Rs. 600, it is 
only in the case of bigger enterprises. 
This is so, whether the enterprise is 
in the private sector or it is in the 
public sector. It makes no difference. 
Such levels of salaries are received 
and they will go on increasing, be
cause of the employees strength and 
that will set the consumption style. 
But, a person, who does not know 
as to what will be his trade fortunes 
tomorrow,—I am deliberately men
tioning trade—will not spend in that 
manner. A farmer would not spend 
in that manner, even if he gets a 
bumper crop in a particular year. He 
does not know as to what will happen 
In the next two years, because, there

are so many uncertainties involved 
in this. We find that the style of living 
is better only in the case of persons 
who are getting a steady and assured 
income. Then, they set the style of 
living.

SHRI VASANT SATHE: They be
come patterns for others?

SHRI M. P. CHITALE: Yes. If they 
would have an uncertain income, 
then, it is not possible for them to 
live in that manner.

SHRI VASANT SATHE: How will 
this encourage investment in the 
essential priority sectors, where the 
rates of profits may not be high.

SHRI M. P. CHITALE: The whole 
point here is that, whether invest
ment has to take place in luxury 
goods or in essential articles, it de
pends upon demand. Let there 
be a demand for that article. Then, 
people will invest in this.

SHRI VASANT SATHE: When you 
say demand, do you mean effective 
demand or the real demand? The 
real demand is there. People are star
ving. What do you mean by demand? 
People do not have purchasing 
power.

SHRI M. P. CHITALE: How many 
has to come their way? Let us say 
there is a factory and it is producing 
bread, which is an essential article. It 
is produced by us in plenty. Suppose, 
this business makes a loss then, some
body has to meet it whether it is A or 
B. Thi3 means, they must have money. 
How will they be able to get money? 
That is the problem.

SHRI VASANT SATHE; If the 
choice is between manufacturing 
bread and in producing plastics and 
other cosmetics, in which field t will 
he invest?

SHRI M. P. CHITALE: My point Is 
that, that particular factory will re
main idle. Bread will not be manu
factured. They should have meney to
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continue. Somebody has to give the 
money.

SHRI VASANT SATHE: How will 
they be able to have the money and 
the purchasing power?

MR. CHAIRMAN: It is not neces
sary that you shouud agree with him.

SHRI VASANT SATHE: According 
to him, black money has to come out, 
in the country. My point is, how it 
will come out?

SHRI M. P. CHITALE: There are 
two things. One is, if you feel that 
without giving tax credit and tax holi
day etc., if you have highest tax rates, 
it will reduce spending, and if you 
feel that is an effective method, by all 
means do it.

MR. CHAIRMAN: That is a mani
festation. That is a fact of black 
money.

SHRI M. P. CHITALE: That has not 
been effective. The point is thatJp>u 
should create a certain climate. T o 
day, for example, if I should have a 
bag for travel and I go to the market. 
The shop-keeper says that the bajg 
will cost Rs. 40 and he also says that 
an additional amount of Rs. 4 has to 
be paid by way of sales tax. But, I 
say that I am not interested in the bill 
and that I want a bag for Rs. 40. Then, 
he gets the bag at Rs. 40. What hap
pens? Not necessarily, that the person 
is dishonest and all that. Nothing of 
the kind. Now, here, the small manu
facturer cannot show the sale for sales 
tax. Exicise duty is saved; sales tax 
is saved and income tax is also saved. 
My point is that, this is done because 
people support it. They do not go to 
the police. I do not know as to wha' 
will be the effect and what will be the 
consequences tomorrow This happens 
because, the people, the rulers  ̂ the 
politicians and everybody else support 
it.

SHRI VIRENDRA AGARWALA: 
Mr. Chitale, you were a Member of 
the Wanchoo Committee. I would like 
to 0p.t one or two points clarified. The

most important recommendation of 
the Wanchoo Committee is that, tax 
rates should be reduced, particularly, 
in the case of personal income tax. 
The Committee felt that this is one of 
the most important method to check 
or unearth blackmoney. Now, is this 
based on any concrete study or 
research and analysis or it is just an 
impression of the Wanchoo Committee, 
that by reducing the tax rates, you 
will be able to unearth black money?

SHRI M. P. CHITALE: Before that, 
I would like to make one thing clear. 
I have not said that mere reduction in 
rates of tax would bring about an at
mosphere where people would not 
hide income and avoid tax.

SHRI VIRENDRA AGARWALA: 
You have not answered my question.

SHRI M. P. CHITALE; That is why, 
I said that merely reducing the tax 
rates, is not going to help very much.

SHRI VIRENDRA AGARWALA: I 
am not asking that question. I have 
referred to one of the niost important 
recommendations of the Wanchoo 
Committee. Now, my question is, is 
this based on any study or resarch or 
it is just an impression of the Wan
choo Committee or it was the view of 
the majority of the Members of the 
Wanchoo Committee?

SHRI M. P. CHITALE: I do not 
know what you mean by research? 
Whatever we say is all based on what 
we know about human nature. We 
have also said that the good element 
should also be recognised.

SHRI VIRENDA AGARWALA; The 
second question is this. Let us assume 
that Government agrees to reduce the 
tax rates to the level mentioned in the 
Wanchoo Committee report. It is also 
known that Government would lose 
about Rs. 45 crores by way of revenue. 
Now, if the tax rates are reduced to 
that level, will it be possible for the 
Government to raise its revenue by 
more than Rs. 45 crores of rupees?
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SHRI M. P. CHITALE: H it is done 
in the manner in which I have done 
it, there is no doubt about it, because 
in my scheme, you have got a saving 
and you reduce the tax only if there 
is a corresponding saving and invest
ment. It is obvious there.

SHRI VIRENDRA AGARWALA: 
You have seen the bill and it does not 
include any provision for tax reduction 
etc. Do you think that this will, if 
approved in this form, help in checking 
the black money substantially?

SHRI M. P. CHITALE- It w^l nelp 
in checking it to a little extent.

SHRI VIREDNRA AGARWALA: To 
what extent?

SHRI M. P. CHITALE: To the extent 
that the Departments capacity will 
now be more strengthened.

SHRI VIRENDRA AGARWALA: In 
terms of capacity alone, or in terms 
of checking black money?

SHRI M. P. CHITALE: The penal
powers which have been given, will 
certainly be effective. Presently, 
these powers are enjoyed by the 
Customs authorities. How they are 
enjoyed iand how they have been able 
to attack smuggling, are matters to 
be considered. We must have a 
balanced view, as to what extent they 
will be effective,* If the consumer 
himself joins i.e. he is in league with 
the seller, there is no evidence. What 
can the Department do? Can the 
officers manufacture the evidence 
when all the parties concerned in the 
deal obliterate the evidence?

SHRI P. G. MAVLANKAR: From
your study of the bill, do you find 
that the important recommendations 
of the Wanchoo Committee are covered 
by the provisions of the bill? If not, 
in what way can both the spirit and 
the recommendations of that Com
mittee be incorporated into the bill? 
Secondly, can you tell us, in some 
detail, as to what you think febODt the 
beautiful measures suggested in the 
bill? If you think that these penal

measures are wrong, what alternatives 
can you suggest to check the
anti-social activities and curb the
undesirable elements?

MR. CHAIRMAN: That is the crux 
of the problem.

SHRI M. P. CHITALE: I have my
self said initially that I am in favour 
of the penjal provisions, because I con
sider that without an effective punish
ment, nothing can be done. Merely 
giving inducement, without any pun
ishment, would not help. It would not 
work. We must have both. After all, 
who will punish, especially when the 
customer cooperates with the trader?

SHRI P. G. MAVLANKAR: Do you 
find the penal provisions adequate?

SHRI M. P. CHITALE: I do not
think they are. But some safeguards
can be put for their reasonable use.

MR. CHAIRMAN: If the problem is 
to be tackled in its totality, the reme
dies have to be in toto. You think 
that despite rationalization, if it is not 
found sufficient, we must have other 
remedial measures to make it total.

SHRI M. P. CHITALE: Yes, Sir.

MR. CHAIRMAN: Do you think that 
Government has implemented your 
salient and significant recommenda
t io n s  in this bill?

SHRI M. P. CHITALE: So far as 
punishment is concerned, it has done; 
but even there, not in certain respects. 
For example, it was suggested unani
mously that no business on a large 
scale can be carried on without bank 
credit. It was suggested that bank 
credit should not be made available 
where the persons concerned have 
been proved to have committed tax 
offences, like concealment offences. 
So far, it has not been implemented. I 
can understand the difficulty. If you 
deny credit to an industry, there 
might be strike by the workers 
tomorrow. They may not be paid.
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MR. CHAIRMAN: I want to know 
whether we can do it under the 
income-tax law. I may say tor your 
iniormation that the recommendation 
is being considered by the Department 
of Banking.

SHRI M. P. CHITALE: I am very
happy to bear it.

SHRI VIRENDRA AGARWALA: 
What about the positive aspect?

SHRI M. P. CHITALE: There can
be much more effective steps for im
proving the savings.

SHKI ERA SEZHIYAN: In your
minute oi: dissent in the report ol the 
Vv anchoo Committee, you have sugges
ted certain measures for unearthing 
biack money. You have given the 
impression therein that the original 
purchaser of the bearer-bond directly 
pays a tax of 50 per cent. Is it 
notional? A person may pay Rs. 100|- 
and take the balance after paying 3 
per cent. You are cuggesting that he 
is paying and that can be taken to 
have paid 50 per cent. Secondly, that 
bond becomes transferable, i.e. it will 
receive interest only after it is trans
ferred, that is, only when the first 
transfer is made; and the endorsement 
is given. Till then, it can be with 
anybody, without disclosing the source 
or the identity. Therefore, would it 
not amount to a parallel black trans
action. when it is going without en
dorsement from one person to another? 
Would it not be a proliferation without 
your being able to question it. because 
the person is ready to forego the inte
rest of 3 per cent? He is operating the 
black money transactions this way.

The third thing is that this will take 
care of only black money which is in 
cash form. Black money is not new 
in cash form only; it is in so many 
other forms. Now it will be taken 
care of by bearer bonds?

SHRI' M. P. CHITALE: I will
answer,the last point first. It delibe- 
ratelyvrrestricts iteelf t0 c&sh because 
cash ls^more easy, of proliferation than 
for example, other thing held in kind

It is deliberately restricted to cash. So 
1 consider that to be a superiority, 
because if it is in a building, it is very 
easy to spot it. Where is the question 
oi disclosure? With all these searches 
and seizures etc. whatever is in kind 
should be surveyed and searched. That 
can be tackled by such powers. But 
cash—no. That is why it is delibe
rately restricted to cash. It is more 
easy of proliferation. Really things 
are aggravated because it emerges in 
cash form because somebody is able 
to utilise it in any way he likee. A 
property cannot be utilised that way. 
Thiat answers the last question.

As to whether it contemplates actual 
payment of tax, it does not. The 
scheme does not contemplate actual 
Payment of 50 per cent. The scheme 
contemplates that after all, when the 
security will carry an interest of 2 
per cent, its market value is 50 per 
cent. So what he is receiving in the 
shape of that paper is iteelf 50
although he has parted with 100. So 
virtually when that bond will be issued 
by Government. Money will be 
received by Government. So auto
matically Government has received 50. 
Ordinarily Government will be
required to pay 6 per cent interest on 
government securities. This will be 
for 30 years and it will fetch 
3 per cent. Automatically Government 
will giain; that is the tax. So I have 
suggested that it is 50 per cent.

About bearer bond held by him 
without endorsement, certainly it will 
be circulated. But why should you 
consider that to be a weakness. Today 
our currency is being so circulated.

Bond means that it is money left 
after payment of tax.

SHRI ERA SEZHIYAN: How?

SHRI M. P. CHITALE: What is
meant by a bearer bond? I exchange 
my 100 rupees which cannot be 
disclosed for 50 rupees market value 
PaPer. When he paid 100 rupees, 100 
nipees were received by Governments. 
Government issued the paper carrying 
3 per cent interest. It the irarket
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value. L ie  is not going to pay Rs,;100* 
Banks are not going to pay Ks. 100 
in me market, tie Will get Ks. luO 
oniy on maturity after 30 years. He 
is getting interest at 3 per cent. In 
eflect, he gete in exchange presently 
Rs. 50. If tomorrow he wants to sell 
or transfer or negotiate this, any 
person will pay Rs. 50|-. What it 
means is that the bearer bond is 
money left after payment of 50 per 
ccnt by way of tax.

MR. CHAIRMAN: How is that?

SHRI M. P. CHITALE: It gets used, 
at 3 per cent for 30 years.

MR. CHAIRMAN; Rs 100 at 3 per 
cent. Therefore, that, according to 
you, is money after payment of inte
rest. Rs. 100 available to the Govern
ment at 3 per cent is money available 
after that payment.

SHRI M. P. CHITALE: Correct.

SHRI ERA SEZHIYAN: It boils
down to voluntary disclosure of 50 
per cent paying the tax. It amounts 
to that.

SHRI M. P. CHITALE: As I h,ave 
mentioned, voluntary disclosure sche
mes have failed. We have all found 
it out. That is why I say, let there 
be no confrontation between the ta x  
people and the persdn. Let it be 
available on tep with the banks. I am 
not required to disclose my name t ill  
I require to negotiate it. Till that 
time, there is complete anonymity.

SHRI ERA SEZH&AN: It boils
down to the voluntary/disclosure sche
me where the confrontation vill rot 
be there. 1 *

SHRI M. P. CHITALE: Disclosure 
\a deferred till I negotiate, till I trqns- 

«
r

s i jlci the bond to the endorsee. Till tuat 
does not want to take the benefit ot 
the bond is not known.

SHRI ERA SEZHIYAN: The bearer 
uond may remain unendorsed. To that 
extent, it can go from hand to hana 
without being disclosed.

SHRI M. P. CHITALE: Yes.

SHRI ERA SEZHIYAN; The party 
doeG not want to take the benefit of 
the 3 per cent interest. In the course 
of 6 or 7 years—it cannot ramain 
more than it—it can go on like that; 
it would later extinguish itself and 
become an endorsee bond. Did you 
draw up this scheme based on a 
scheme in operation in France? *

SHRI M. P. CHITALE: I just dis
cussed some rudimentary scheme. 
Then changes were made in tne light 
of certain viewpoints. It just evolved. 
That is all.

MR. CHAIRMAN: Anything else?

SHRI M. P. CHITALE: Then again, 
take the case of these tax clearance 
certificates. When all taxes have been 
paid, it takes me 21 days. I find that 
other persons, for example, get tax 
clearance certificates immediately. 
There is no distinction between per
sons who are good and honest and 
others. The administration can cer
tainly make that distinction. If I make 
a certain disclosure or declaration on 
the tax clearance form, and if I have 
paid less. later on you may ‘hank’ me 
if the statement is dishonest. This has 
to be cleared up. My point is that all 
these things merely create, what ahall 
I say, room for corruption.

MR. CHAIRMAN; Thank you very 
much.

(The witness then withdrew) :
m -

I
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III. Anjuman-I-lslam, Bombay.

Spokesmen: — -

1. Shri Akbar Peerbhoy, President.
2. Shri Mustafa Fakih
3. Shri S. S. Desnavi
4. Shri H. P. Italia ___
5. Shri R. M. Sayeed — »
6. Shri A. M. Fakih. __ _

(The witnesses were called in and they took their seats)

MR. CHAIKMAJN: Heiore A'e lake
your evidence. 1 may ar^vv >our 
attention to Direction 58 of the Direc
tions by the Speaker which provides 
tftai the witnesses must be informed 
that the evidence they give would be 
treated as public and is liable to be 
published unless they specifically 
desire that all or any part of the evi
dence tendered by them is to be 
treated as confidential. Even though 
they might desire their evidence to 
be treated as confidential, such evi
dence is liable to be made available 
to the Members of Parliament. You 
may proceed.

SHRI AKBER PEERBHOY: Mr.
Chairman, and Members of the Com
mittee, my case falls within a very 
narrow ambit, and the objection I am 
taking is on five points. Let me make 
it clear from the beginning that I do 
not object t0 the provisions that are 
proposed to be enacted as regards the 
trust funds invested in the limited 
companies. My memorandum will 
show that we are in favour of it, 
because, investments in the companies 
are not desirable, and the consequen
ces can be anything. Since I am a 
much older man than most of you, I 
may submit that I have seen trust 
funds being lost and in fact, one com
pany went bankrupt. We feel that 
investments of such a nature should 
.iot be allowed.

The next point is that debentures 
should be allowed because they fetch 
a higher rate of interest tfmn the

investments on the securities or in any 
other investment. Debentures are 
secured on the aaoeta of the company 
and by taking debentures the trusts 
will get a higher yield which means 
a better prospect for the beneficiaries. 
That concludes my comments as 
regards the investment part. I have 
nothing to say against these provisions 
excepting that debentures may be 
allowed.

Then, in the amendment to section 
13 of the Income-tax Act, the draft 
Bill wants to depart from the old 
section 13 which exempted the com
munal and sectional charitable trusts 
from the operation of the Incmoe-tax 
Act. Now. the way it is worded shows 
that the exemption that we had prior 
to 1962, in respect of the charitable 
trusts which were engaged in giving 
scholarship, medical aid and such kind 
of assistance to the poor, is going to 
be taken away. The point is that this 
kind of blanket.. . .

MR. CHAIRMAN: We have had 
extensive evidence on this point, 
namely, the denial of exemption to 
charitable trusts before 1-4-1962. The 
thinking of the Committee is that this 
does not appear to be consistent with 
or in close nexus with the objects of 
the Bill and the mind of the Govern
ment i3 also utterly open. We will 
most sympathetically consider this 
aspect of the matter.

SHRI AKBER PEERBHOY: Then.
I will cut short my submission on this
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point I would like to make only one 
other point clear. Speaking for the 
Muslims, I would like to say that they 
are a backward community. You will 
recollect—those who are aware of the 
mind th* framers of the Constitu
tion—that article 46 and article 15(4) 
provide for special consideration for 
the Scheduled Castas and Scheduled 
Tribes. At that time, there was a tre
mendous agitation among the Muslims 
that they should be placed in a special 
category because they are also back
ward. But it was negatived.

MR. CHAIRMAN: It may not be 
necessary to argue on these lines. We 
have minorities as a whole, whether 
they are backward or not. They have 
a trust made before 1-4-1962. The 
Committee does not think that it is 
in close nexus with the objects of the 
Bill. May be we will consider it very 
sympathetically.

SHRI AKBER PEERBHOY: I just 
endorse whatever arguments have 
been advanced before you earlier on 
this aspect, with all the emphasis at 
my command. The arguments that 
have been advanced on behalf of the 
advanced communities like the Parsees 
and Christiana will apply with greater 
force to a backward community like 
ours wherein the percentage of edu
cated people is just eight per cent 
among women, and the scholarship 
that we give is really used by the 
poor and the deserving. Therefore, the 
arguments that have already been 
advanced apply with greater force in 
the ca3e of the Muslims.

MR. CHAIRMAN: Any other aspect 
under section 13?

SHRI AKBEft PEERBHOY: The
amendment by clause 4 that is sought 
to be made to section 10 may also be 
referred to. Section 10(22) givar 
exemption to the universities and 
other educational institutions. Is 
there not a conflict between section 
10(22) a n d ....

MR. CHAIRMAN: Is there a conflict 
between section 10(22) and the pro
posed amendment? Section 10(22A) 
will remain. ’ •

SHRI AKBER PEERBHOY; Section 
10(22) says;

“any income of a university or 
other educational institution exist
ing solely for educational purposes 
and not tor purposes of profit;”

They are at the moment exempt from 
tax. If you look at the amendment 
that is sought to be made, to exemp
tion so far available to charitable 
trusts or institutions created before 
1-4-1962 for the benefit of any parti
cular religious community will be 
taken away. The word “institution” 
in clause 4 should mean “educational 
institution” .

MR. CHAIRMAN: This is an inde
pendent provision. If you fall within 
Section 10(22), you need net come to 
that all. We do not take any thing out 
of Section 10(22). Why ther* should 
be doubt about it?

SHRI AKBER PEERBHOY: We
thought that Section 10(22) may be 
over-rided.

MR. CHAIRMAN: There is no ques
tion of over-riding. This is an inde
pendent provision. If a particular case 
falls within Section 10(22), then, it 
would not be affected by the amend
ing provision.

SHRI AKBER PEERBHOY: As re
gards 13(a), I have nothing more to 
add. I do not want to argue anything. 
You have already given me some indi
cation about th e thinking of th e Com
mittee.

MR. CHAIRMAN: And also the 
attitude of the Government.

SHRI AKBER PEERBHOY: Then.
I come to amendment of Section 13— 
insertion of new Clause (bb). This 
deals with activity for profit. Here, 
you want to tax the activity for pr- fit. 
Here, I wou*d like to make one sub
mission. There are charities which 
conduct charity shows etc.

MR. CHAIRMAN: We have this in 
mind. These difficulties have been
pointed out to us. But, do vou accept
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the basic idea? It is not the intention 
of the Government to rope in charity 
chows. There will be suitable changes 
in the Bill itself. In the proposed law, 
we wil leave that out. Otherwise, do 
you accept the basic idea that there 
jhould be taxation On profits arising 
out of any activity which is not 
carried on for the primary .objectives
o % the trust?

SHRI AKBER PEERBHOY: But.
exemption should be made in respect 
of charity shows and collections made 
in gulla boxes.

MR. CHAIRMAN: What about
anonymous donations?

SHRI AKBER PEERBHOY: F or
example, there may be an orphanage, 
where boxes may be kept and people 
may donate some money into them. 
This would be an anonymous donation 
collected and this would be treated as 
activity for profit. Therefore, I would 
lik e  to submit and our suggestion is 
that, collections made by way of 
ch a rity  shows and box collections 
should be exempted.

MR. CHAIRMAN: Such collections 
would be out oi this Clause. It is only 
activity for profit which is sought to 
be taxed.

SHRI AKBER PEERBHOY: I will 
be grateful if you can make it clear 
here. You can say that exemption will 
be given to charity chows and box 
collections. This is not activity for 
profit. The next thing I would like to 
refer is regarding voluntary contri
butions. It is said that where the 
identity of the person fc not establish
ed. the tax would be 65per cent. I do 
not know, whether, in a charity, if a 
person whose identity is not known, 
puts in Rs. 4000 or Ra 5000, and his 
identity is not established that would 
apply-----

MR. CHAIRMAN: That would
apply. If someone puta Rs. 500 or 5 
lakhs, and the Income Tax Officer asks 
questions and the trust is not able to 
establish the identity of the persons 
who have donated the amount, it will
apply.

SHRI AKBER PEERBHOY: The
poit that I am trying to make vs this. 
We do not know arf to who has put 
the money into the box. People come 
to the orphanages and hospitals and 
dispensaries.. . .

MR. CHAIRMAN: This question has 
been agitating our minds. We would 
like to see that genuine anonymous 
donations which come into the boxes, 
are not affected and they are left out, 
by some method or manner. This 
appears to be the thinking of the 
Committee We will see how best it 
can be done.

SHRI VASANT SATHE: If a 
reasonable limit is put, would that 
meet your requirement?

SHRI AKBER PEERBHOY: That
would be my alternative suggestion. 
My first suggestion i»s that, the whole 
of box collections should exempt
ed. It is a charitable institution. Tf the 
first suggestion is not acceptable to 
the Government or to the Commit
tee. I would give my second sugges
tion that a limit may be put.

SHRI VIRENDRA AGARWALA: 
What limit do you suggest?

SHRI AKBER PEERBHOY: In the
course of the year, if Rs. 50,000 is
collected, is should be exempted.
Boxes are opened in the presence of
all the trustees. The boxes have a
hole in them. _ae

MR CHAIRMAN: We will considc 
whether this is the best method, or, 
it »should be done by some other 
manner. But, we will endeavour our 
best to see that genuine box collec
tions are not roped in.

SHRI AKBER PEERBHOY: Thi*
should be particularly in regard to 
institutions like orphanages, hdspitals, 
dispensaries etc. *

SHR* VASAT SATHE: Would you 
suggest that it should have s0Bie rela
tionship with the box collections made 
in the previous years, say, about 5 
years? The average of the box collec
tions made in the past "5 years should
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form the basis and to that extent, the 
limit can be put.

SHRI AKBER PEERBHOY: May I 
say that it will be very difficult to eo- 
relate with past years for the simple 
reason___

MR. CHAIRMAN: Your suggestion 
i;* tiiat, a limit can be put.

SHRI AKBER PEERBHOY: This
is the alternative suggestion. My first 
suggestion is that, there should be 
complete exemption. If you are not 
able to accede to our request, our 
alternative suggestion is that, there 
can be a limit and I make it 
Rs. 50,000.

SHRl VASANT SATHE; Supposing, 
in the last 5 yeara, the average box 
collection of a small trust is Rs.
5,000 and if you say that the )im'.t is 
Rs. 50,000, then next year, the trust 
will increase its box collections and 
show it at Rs. 40,000.

SHRI AKBER PEERBHOY: The
objective of the Bill is to bring black 
money into circulation. You are con
verting black money into white by 
giving it to the charities.

SHRI VIRENDRA AGARWALA: 
That is what we want to stop. The 
State does not get anything out of it.

MR. CHAIRMAN: We will see now 
best we can help in regard to genuine 

x collections.

SHRI SYED AHMED AGA: Is there 
any objection if we say that boxes 
should be opened, in the presence of 
the income tax Officers, besides the 
trustees?

SHRI AKBER PEERBHOY; We 
welcome that. We have no objection,
I come to the other point. It has been
tP/v  V? A that th®re wil1 be «5 per cent tax, if the substantial contribution
exceeds Rs. 5000. We feel that this is 
too low. If a person....

MR. CHAIRMAN.- Do you suggest 
that it should be with reference to 
$on\e percentage of the corpus?

SHRI AKBER PEERBHOY: I would 
put it much higher.

MR. CHAIRMAN: Much higher in 
absolute terms or in relation to the 
percentage of the corpus?

SHRI AKBER PEERBHOY: If a 
man gives Ri. 15,000 under this amen, 
ment, you have to tax it. The receiver 
would be taxed.

MR. CHAIRMAN: Instead of Rs.
5,000 what, according to you should be 
the percentage of corpus for the irust?

SHRI H. M. PATEL: Would you
like the definition to be thor ??

MR. CHAIRMAN: You can write to 
us separately on this. We will con
sider.

SHRI AKBER PEERBHOY: I would 
say that Rg. 25,000 or Rs. 50,000 would 
be a substantial amount. Rs. 5,000 is 
too low. Secondlyf the substantial con
tribution should be linked to the 
period, in one year. Suppose a man 
pay>i Rs. 1,000 this year and smaller 
amounts every subsequent year. 
Would he pay for his life-time? Our 
suggestion is that the period should be 
fixed.

MR. CHAIRMAN: Both the limit
and the duration be fixed.

SHRI AKBER PEERBHOY: If you 
keep this amount of Rg. 5,000 then it 
should be in one financial year, and 
not running over many years.

MR. CHAIRMAN: We will consider 
it. We are ourselves seized of this 
problem.

SHRI AKBER PEERBHOY: As
regards the Wakf, they are the crea
tion of charity by a Muslim for the 
object of charity, i.e. for a religious 
purpose or charitable purpose. In this 
connection, I would suggest that a 
suitable provision should be made in 
the form of a definition or a proviso 
that Wakfs are exempt, because they 
they are really religious
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MR. CHAIRMAN: Do we make it 
religious by a fiction of the law, or is 
it really so? •

SHRI AKBER PEERBHOY: It is 
really religious, Sir.

SHRI VIRENDRA AGARWALA: 
The Wakfs are exempted.

SHRI AKBER PEERBHOY: The
Wakf has got a concept of religion. 
It is for educational purposes. The 
Wakf can be created for varioais 
objects. One can create it for giving 
scholarships. Would that be considered 
as a charitable trust?

MR. CHAIRMAN: Then it would 
only be a charitable trust and not a 
religious one.

SHRI AKBER PEERBHOY: The
concept of Wakf is itself a religious 
one.

MR. CHAIRMAN: We cannot help 
it. We cannot make an exception. A 
religious trust is exempt, to whatever 
religion it may belong.

SHRI AKBER PEERBHOY: The
Wakfs can be partly religious and 
partly charitable; but the conccpt of 
a trust is different from the concept 
of a Wakf. In a trust, there is the 
board of trustees; but in the wakfs, 
property rests in God and the Muta- 
vallis are managers who carry out the 
objectives whioh are mentioned in 
the Instrument.

MR. CHAIRMAN: I do not want to 
go into that argument. Anyhow, do 
you mean to say that by a fiction of 
the law, all the Wakfs should be 
treated as charitable? Many of them 
are private Wakfs. How are we to 
call them charitable?

SHRI AKBER PEERBHOY: Private 
Wakfs are not considered as chari

table ones. It is not registered at 
all.

MR. CHAIRMAN: We are not
creating it by a fiction of the law; we 
are not thinking of any mixed trust 
as a religious trust. It cannot be done 
for any one particular community, 
whether Christian, Muslim, Parsi 
the Hindu. «

SHRI AKBER PEERBHOY: As re
gards Bombay we have the Bombay 
Public Trust Act and the Bombay 
Charity Commissioner. He is a watch
dog which sees to the filing of the 
accounts and to the keeping of the 
list of registers. He is supervising 
our trust from time to time. As such, 
Anjuman-I-Islam does not come into 
the picture of receiving black money, 
or of investing it9 funds in public 
companies. I am entirely in agree
ment with the amendment, that the 
role of black money should be ended. 
When investments are made by the 
Bombay charities, we have to take the 
prior permission of the Charity Com
missioner. If I want to invest my 
trust’s money in a particular manner, 
we have to apply to the Charity Com
missioner under the Act which is in 
force in Bombay. He will ask 
hundred questions, which we will 
have to satisfy.

MR. CHAIRMAN; You have maffe 
the point already.

SHRI AKBER PEERBHOY: In
reply to the first point I took up, you 
have already indicated that you would 
give us relief.

MR. CHAIRMAN: That is our
present thinking. Now Mr. Peerbhoy, 
give there any other pointg over and 
above what you have made?

SHRI AKBER PEERBHOY: No,
Sir, but I would request you to allow
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my colleague from other institution to 
say a few words.

MR. CHAIRMAN : I regret it is not 
possible, since prior intimation to this 
effect was not given to us. Anyuay,

that is all, Mr. Peerbhoy. Thank you 
very much.

SHRI AKBER PEERBHOY: Thank 
you, Sir.

(The Committee then adjourned).
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I. Gujarat Industries Association, Bombay
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2. Shri Pradip Shah
3. Shri A. C. Patankar, Secretary

II. All India Manufactureres9 Organisation, Bombay
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III. United Women's Organisation Committee, Bombay.
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3. Mrs. Deena Ahmadullah

I. Gujarat Industries Association, Bombay
Spokesmen:

1. Shri J. M. Patel, President
2. Shri Pradip Shah.
3. Shri A. C. Patankar, Secretary.

(The witnesses were called in and they took their seats).

MR. CHAIRMAN: Before we take 
your evidence, I may point out to you 
Direction 58 of the Directions by the 
Speakers which provides that the 
witnesses must be informed that the 
evidence they give would be treated 
as public and is liable to be published, 
unless they specifically desire that all 
or any part of the evidence tendered 
by them is to be treated as confiden
tial. Even though they might desire 
their evidence to be treated as con
fidential, such evidence is liable to be 
made available to the Members of 
Parliament.

I want you to give me an estimate 
of the time that you are likely to 
take.

SHRI J. M. PATEL About 30 
minutes.

Hon. Chairman, and hon. Mebmers 
of the Committee, I am grateful to 
you for giving me the privilege of 
appearing before you on behealf of 
my association on the basis of the 
memorandum submitted by me. I 
shall deal with the important aspect 
of the proposed amendment, which is 
in respect of section 104. I shall 
deal only with that subject.

In the proposed amendment, com
panies which were exempted from 
declaration of dividends on profits. . . .

MR. CHAIRMAN: Are you speak
ing on clauses 26 and 27?

SHRI J. M. PATEL: Yes. If this
amendment is made into a law, it will 
adversely affect most of my members 
as this will not leave any resources 
if we have to declare a dividend out
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of the profits of 45 per cent, 
Mr. Kaldor and the Bhoothalingam 
Committee and the Wanchoo Commit
tee had recommnded this section 
should be completely deleted. In 
1964, this Act was amended, and the 
entire manufacturing companies were 
taken out of the purview of com
pulsory declaration of dividends. The 
majority of my members are small 
entrepreneurs and they have to depend 
upon a small capital only. They 
mostly rely on borrowings either from 
institutions or from friends and 
others. If this amendment becomes 
law, and if they have to declare a 
dividend out of the net profit of 45 per 
cent, nothing will be left and it will 
be very difficult for them to repay 
the borrowings.

Another point which I would sub
mit is that unless a manufacturing 
company is allowed to conserve its 
profits, it will be very difficult for 
them even to withstand a recession. 
The years 1967 and 1968 saw severe 
recessions but most of the companies 
survived this because it was not com
pulsory for the manufacturing com
panies to declare a dividend. The 
contention may be that this is one way 
of conserving wealth, but for small 
companies they will be only requir
ing the money for such recession 
periods or for expansion or for such 
other contingencies.

The most important aspect is that 
after a certain period, the machinery 
will be worn out and they will have 
to be replaced, and every year the 
cost of the machinery is going up by
10 to 15 per cent. After a period of 
five to 10 years, the mchinery re
quires replacement but the companies 
will not be having funds for such re
placement.

Another suggestion which I would 
like to make here is that if the profits 
are required to be distributed and a 
dividend has to be declared, it will 
go into the hands of the individual 
shareholders. Ultimately it may not 
be that he brings back money to the 
company but he will consume it for 
his personal needs and thereby in 
most of the cases it will happen that

the savings will not remain in the 
hands of the company which require 
funds for expansion. Today, our 
Government policy is to encourage a 
new class of entrepreneurs; that is, the 
small industries, and the small indus
trialists want to start industries with 
very limited resources. The small in
dustrialist cannot get public assist
ance. He has mostly to rely upon 
Ms friends or relatives who might 
help him. Most of these small com
panies are started by a group of 
people who are technocrats or who 
know the art of management or who 
put in a little money. The starting 
capital is so low that they have to 
rely upon heavy borrowings. Even 

now, the bank rates for lending money 
have also gone very high. T«'or these 
reasons, I strongly feel that whatever 
has been recommended in the 
Wanchoo Committee report and by 
the earlier committees, the proposed 
amendment will create difficulties in 
the way of development If the profits 
of the small entrepreneurs are allow
ed to be retained, they may grow; 
otherwise, these companies will end 
up in losses.

MR. CHAIRMAN: We will consider 
this aspect. Come to the next point.

SHRI J. M. PATEL: I will deal 
with Section 104 only.

MR. CHAIRMAN: I may toll you 
one thing. The Committee has heard 
evidence on this point, and all the 
points you have been making have 
already been made by the various 

witnesses; the point is about the 
necessity of allowing the entrepre

neurs, especially the small entrepre
neurs in the corporate sector, to 
retain the profits with a view to 
repaying the loans and expansion and 
replacement from the point of view of 
technological growth and saving the 
interests of the small entrepreneurs. 
Now, apart from the question of the 
necessity of retention of profits for 
the purposes of the business of the 
small entrepreneurs if there is any 
other point on this section, which you 
would like to make, you can do so. 
These points have already been 
made.
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SHRI J. M. PATEL: I would request 
my colleague Mr. Shah to deal with 
this.

SHRI PRADIP SHAH : There are 
one or two points, I would like to 
submit. This is regarding Section 
104. of Companies. This is a penal tax. 
This operates very very harshly. 
The penalty for non-dedoration is 
very severe. Even a small shortfall 
in the dividend to be declared, results 
in the penalty being imposed on the 
entire surplus. I may give an illust
ration If the funds available after 
taxes have been paid is one lakh of 
rupees, and the dividend to be dec
lared is only Rs. 45,000, and if 
Rs. 30,000 is declared by way of 
dividend, in that instance, the tax is 
levied on Rs. 70,000 and not on the 
shortfall of Rs. 15,000. That is, the 
entire distributable income less divi
dend distributed.

MR. CHAIRMAN: Section 105 en
ables you to make good the shortfall 
in three months time.

SHRI PRADIP SHAH: The short
fall has to be made good. Let us say
that the person is not in a position to 
do that. If he is not able to declare, 
then, what will happen? Suppose, he 
has to declare Rs. 45,000 and he dec
lares only Ra 30,000, then for ncn 
declaration of Rs. 15,000, be has to pay 
the penalty on Rs. 70,000. This is a 
very harsh penalty. If small people 
are made to pay the dividend they 
would not be able to conserve the 
resources. On the other hand, if they 
all to declare, they will be taxed. 
They would have to run to the Banks 
for financial assistance and they 
would also have to resort to borrow
ings. This will also lead to increase 
in posts.

MR. CHAIRMAN: Therefore, what 
is it that you suggest?

SHRI PRADIP SHAH ; This should 
not be made applicable to manufac
turing companies.

MR. CHAIRMAN: Do you suggest 
that manufacturing companies should 
be taken totally out of the provisions 
of Section 104?

SHRI PRADIP SHAH: As it is 
today.

MR. CHAIRMAN: That point has 
already been made.

SHRI ERA SEZHIYAN: While I
appreciate the arguments put forth 
by the witness, I would like to refer 
to the following observations of the 
Wanchoo Committee:

“The provisions of Section 104 of 
the Income Tax Act are intended 
to plug javoidance of tax by share
holders of closely-held companies. 
In practice, however, ths provisions 
do not seem to have achieved their 
intended purposed

Sometimes, there is a practice in 
some closely-held family companies 
to retain the excess income and not 
declare dividends. What will be your 
suggestion in that regard?

MR. CHAIRMAN : Kindly under
stand the question. Section 104 has 
a particular intent. Mr. Sezhiyan’s 
question is this. You are jaying that 
Section 104 should not be applied 
even in respect of industrial com
panies. Let us say, the husband, the 
wife and the son or two sons and a 
daughter are the shareholders in a 
company and the company is making 
profits to the extent of Rs. 10 or 
Rs. ZZ _A^ordin<» to vour sug
gestion the maximum taxation will not 
exceed 55 or 60 per cent. Whereas 
a person who does not have a 
a corporate veil, will have to pay thp 
tax at a much higher rate. What, 
according to you, therefore, is the 
solution, that both the intent of Sec
tion 104 is not violated and this hard
ship is not caused for a genuine case? 
That is his question.

SHRI PRADIP SHAH: Firstly, so 
far as the tax rates are concerned, 
we have changed the law and what 
used to be 55 or 58 per cent, is now 
60 per cent in case of profits or over 
two lakhs of rupees. In case of large 
profits, sur tax will also be attracted 
and that will push the rate to about 
70 per cent. .

MR. CHAIRMAN It would depend 
upon their capital.
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SHHI PRADIP SHAH ; Yes. That 
is likely to push the rate by about 10 
per cent This will be about 70 per 
cent. Declaration of dividend is based 
on assessed profits and not the pro
fits which are book profits. So also, 
there is some difference in case of 
disallowances etc. in respect of which 
you are forced to declare. If there 
is some surplus left, this will be re
quired for the purposes of repayment 
of loans, replacement of machinery, 
after ten years, when you will have 
to pay double almost. Wherefrom 
they will get the funds? When we 
take these factors into consideration, 
we will find that this Section has lost 
much of its emphasis, because, the tax 
rates have gone up very much. 
However, a proviso can be added that 
if funds are required for repayment 
of loans or replacement of machinery, 
they will be excluded from the pur
view of this Section.

MB. CHAIRMAN; Are you very 
certain about this argument that you 
are advancing? If I have understood 
your argument, as it is in the case of 
the company, the effective rates are 
fairly high purely because, commer
cial profits are not assessable profits. 
Secondly, sur-tax rates are also high. 
So, as it is, the corporate rate does 
not afford much of an encouragement 
In that your argument? Are you sure 
about this argument? Are you serious 
about this argument? Have you made 
any study about the effective rates in 
respect of industrial companies? What 
is the effective rate? Have you made 
any study? '

SHRI PRADIP SHAH : There are 
certain things which have come to 
my knowledge.

MR. CHAIRMAN: In fact, the deve
lopment rebate is given. You get 
several priority industry deductions 
and you get industrial undertakings 
deductions etc. Have you made any 
study of the effective rate? The Re
serve Bank of India has made a study 
of the effective rates in respect of 
industrial companies and their story 
is different than yours. Have you 
made any specific study? Are you

aware of the effective rates? Have 
you made any study? What are the 
effective rates from the commercial 

profits of the companies?

SHRI PRADIP SHAH: The effective 
rate is in relation to some of the 
companies' commercial profits as one 
sees them in case of certain com

panies which one comes into contact 
I did not make a special study of this.

MR. CHAIRMAN; Have you made 
any specific study?

SHRI PRADIP SHAH: In certain 
cases, which have come to my
knowledge. . .

MR. CHAIRMAN: What are the 
conclusions?

SHRI PRADIP SHAH: We sliould 
take into account certain factors. For 
example, if profits are taken up after 
depreciation, by whatever method, 
what remains is not much of
a surplus. We should take into ac
count the need for replacement, the 
need to conserve resources, the need 
to increase the inventories etc. We 
should also take into account the 
debts which go on increasing. When 
all these are taken into consideration 
we find that, there is not much of a 
surplus. These funds are necessary 
and they are required by the com
pany. Therefore we would suggest

that a proviso may be added to
Section 104, stating that whatever 
amounts are used for repayment of 
loans, they will be excluded from the 
purview of this Section.

MR. CHAIRMAN: If what you say 
is perfectly correct, then I do not see 
any necessity for Section 104 at jail.
If it is worthwhile, we can have some 
figures, accepting that the intention 
of the Government is very clear. But 
the corporate s’ector must not make 
Government forego revenues.

SHRI H. M. PATEL: You can make 
a list of the member-bodies of your 
organisation.

MR. CHAIRMAN; Since you say that 
you are representing small entrepre
neurs, we w a n t to give careful consi
deration to what you have to say. If



I you make 40 or 50 sample studies and 
f tell us as to what are the effective 

rates, we w ill then be able to appre
ciate your arguments much better, 
than if you give it on theoretical 
grounds.

SHRI H. M. PATEL: How many 
members do you have?

SHRI J. M. PATEL: We have 104 
members, Sir.

SHRI H. M. PATfiL; You can study 
about 50 per cent of your members.

MR. CHAIRMAN: You can study 
about 50 or 60 members for about 
three years, take an average position 
and tell us how the effective rates 
work out. My little experience in the 
realm of taxation is to the effect that 
the effective rate is much lower. But 
if yoair experience is to the contrary, 
we wilJ be interested to educate our
selves specially in the small sector. 
Any other point?

SHRI J. M. PATEL: You have men
tioned something about the develop
ment rebate. That rebate has been 
withdrawn. A mention was made

about the Closdy-held companies com
prising of wife, husband and son; 
but the majority are not so now Ear
lier, it was a family company, but now 
a new class of companies has come up.

MR. CHAIRMAN: I am only making 
an assumption that the corporate sec
tor is making efforts to stifle the reve
nues. What you say, is not my con
tention.

SHRI P. G. MAVALANKAR: Mr 
Shah, in the earlier part of his re
marks, had said by way of illustration 
that if about 45 per cent is made dec
larable dividend and 30 per cent is 
declared, super-tax will be levied.

MR. CHAIRMAN: Yes; it is the pre
sent law. His assumption is correct. 
We will consider it. Any other point?

SHRI J. M. PATEL: We have cover
ed all the points, Sir. Thank you very 
much.

MR. CHAIRMAN: Thank you Sirs.

(The witnesses then withdrew)
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U. A ll India Manufacturers’ Organisation, Bombay
Spokesman:

1. Shri Ram Agarwal, President
2. Shri M. R. Shroff
3. Shri P. A. Shah
4. Shri B. S. Mohatta
5. Shri N. G. Abhyankar, Execu tive Director
6. Shri D. P. Birla

(The witness were called in and they

MR. CHAIRMAN: Mr. Agrawal, I 
have to point out Direction 58 of the 
Directions by the Speaker of the Lok 
Sabha, to you. This direction governs 
your evidence. The Direction Provides 
that the witnesses must be informed 
that the evidence they give would be 
treated as public and is liable to be 
published, unless they specifically de
sire that all or any part of the evidence 
tendered by them is to be treated as

took their seats)
confidential. Even though they might 
desire their evidence to be treated as 
confidential, such evidence is liable to 
be made available to the Members of 
Parliament. You may please proceed 
now.

SHRI RAM AGRAWAL: We w el
come this opportunity on behalf of 
the All India Manufacturers’ Organi
sation or giving oral evidence before 
this august body. The Taxation Laws
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(Amendment) Bill, which ifl before 
you for consideration, is one of the 
very important pieces of legislation 
that has been brought up in recent 
times, and considering its vital aspects, 
we hope due consideration to all the 
representations made to you and may 
be made to you will be given and after 
mature thought you will make your 
recommendations.

To begin with, I would like to men
tion a few things in general. The 
objective of any legislation, by and 
large, is to serve certain social pur
poses which have been set out by the 
nation. Therefore, the cardinal test 
whether a piece of legislation is capa
ble of serving those objecives or not 
lies in the effect they have upon those 
objectives. It is, therefore, not on the 
objectives of the legislation we have 
to say anything against. The object 
for securing which the Bill has been 
brought forward is very laudable be
cause it is to serve a social purpose. 
At the same time, we would like to 
examine a few aspects of the Bill cri
tically, aspects which if implemented 
in their present form, are likely to 
militate against the very objectives 
which it is seeking to serve. There
fore, if these objectives are not likely 
to be served on account of any effects 
or side-effects they may have upon the 
economy of the country as a whole, 
we should view the legislation in its 
entirety and not only as an individual 
piece of legislation.

Primarily, this Bill is designed to 
give effect to a portion of the Wanchoo 
Committee’s report. Earlier, of course, 
an effort was made to give effect to 
6ome of the recommendations of the 
Wanchoo Committee and some other 
portions of the Wanchoo Committee 
are being tried to be brought under 
the purview of legislation by this par
ticular Bill.

One thing, however, we have 
observed in recent times. In all actions 
taken by Government from time to 
time, we appoint high power commit
tees and commissions, spend a lot of 
money, undergo a considerable drill,

collect evidence and so on. All shades 
of opinion are represented on these 
committees and afer such mature con
sideration, they submit their reports. 
You will appreciate that these reports 
are an integrated whole and cannot 
be torn apart in pieces. But what is 
happening is that these recommenda
tions are very often—this is true not 
only of the Wanchoo Committee's re
commendations but those of various 
other committees and commissiois— 
torn out of their context, taken piece
meal, individually and sought to be 
implemented with the result that ulti
mately we are not going to have the 
effect which the recommendations as a 
whole are contemplated to have an 
account of its integrated approach. 
Therefore, we would suggest that such 
piecemeal approach is not in the over
all interest of the country.

The Wanchoo Committee report has 
got two specific types of recommenda
tions. One is the positive type of 
recommendations, positive in the sense 
that they are aimed at giving a fillip 
to the economy through certain mea
sures to be adopted in the matter of 
taxation, fiscal measures etc. These are 
the measures which are very vital, 
very essential, because the primary 
objective of any legislation is to give 
a fillip to the economy because the 
prosperity of the masses through the 
prosperity of the country is the ulti
mate objective of the country. But 
what we observe is that these positive 
recommendations have been kept aside, 
altogether ignored, whereas the second 
set of recommendations which are 
punitive in nature, to a certain extent, 
we may say they are negative in 
nature, negative in the sense that they 
are meant to plug certain loopholes 
which are there in the previous legis
lations which are meant to combat 
avoidance, evasion, accumulation of 
black money through heavy penalties 
and so on—these provisions have been 
taken into consideration and are given 
effect to either in their entirety or by 
certain modifications here and there. 
Some of these modifications are also 
unwarranted.
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Therefore, the whole scheme of the 
report is being twisted in this parti
cular form and the very objective 
with which the august body was 
appointed previously, in order to 
under stand the tempo of the country 
as a whole, to study the situation of 
the country as a whole and make 
recommendations, has been altogthei 
ignored and tihe attempt in this par
ticular case has been to approach 
the whole thing in a piecemeal man
ner.

I will give a few instances how this 
has been done. In order to encourage 
capital formation, savings and invest
ment, nobody can deny that for boost
ing up the economy of the country, 
this is a most vital aspect and all 
efforts must be concentrated on this 
particular aspect of our economy, and 
whatever measures are adopted should 
be for purposes of encouraging saving 
and investment, because without 
growth there cannot be any increase 
in the prosperity of the country and 
we will not be able to make any 
progress. Whatever recommenda
tions have been made for the purposes 
of encouraging investments and en
couraging savings, have been ignored 
in this piece of legislation or even 
those earlier recommendations to 
give effect by way of budgetary mea
sures. Take the corporate tax, for 
instance. Corporations in the country 
are a means of bringing about a cer
tain economic renaissance. Through 
these corporations, millions of people 
with their small savings participate 
in the economic progress of the coun
try. Take any public limited com
pany or, even for the matter of that, 
some firms .You will find that the 
small entrepreneurs join hands toge
ther and become shareholders of 
even larger companies. People who 
have larger chunks of money are 
comparatively few. Those who are 
holding a small number of shares are 
very large in number and they are 
spread throughout the length and 
breadth of the ountry. Even in the 
villages, such people's savings have 
been channelised into these corpora
tions. Therefore, this is a very im

portant piece of instrument for bring
ing about a resaissance in the country 
in the economic field.

In the corporate field, all sorts of 
restrictions are there, but whatever 
measures have been recommended for 
reducing the burden on the corporate 
sector so that they may be able to 
plough back their earnings have not 
been considered at all. Remember 
that the Wanchoo Committee has not 
recommended that the corporations 
should make profits and run away 
with them or appropriate them in any 
manner they like. What they have 
said, is if they make profits and if they 
plough back those profits in distribut
ing dividends only up to a limited ex
tent, then for investment purposes, 
when they fund the money into cer
tain funds, they should be given cer
tain exemptions so that the encourage
ment to capital formation is there. 
They are drying up these resources 
and asking the people to borrow 
money from the Life Insurance Cor
poration and other financial institu
tions and ultimately they are putting 
so many strangleholds on these cor
porations. This is another way of say
ing, “We do not want this sector.” We 
have no objection to it; if this is the 
policy of the Government, let them 
declare it so. Instead of having these 
half-hearted measures facing us, we 
do not mind if the Government makes 
a clear-cut enunciation saying that this 
is the Government’s policy. But once 
when the mixed economy has been 
accepted as the policy and the private 
sector is to remain and function in an 
honourable way, then it should be 
allowed to function in a way by which 
it will be able to play an honourable 
role in the economy. In this process 
there will be bad people, and there 
are bad people in the private sector 
among the industrialists, and we have 
no sympathy for them, Let me declare 
it officially, and we shall not suggest 
anything which will stand in the way 
of the Government adopting such 
measures as to bring such people to 
boole But a large number of honest 
people who are in business and who 
are linaking an honest penny and side
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by side serving the nation—they are 
mobilising the savings of the country 
throughout the length and breadth of 
the vast continent of ours—should not 
be treated on the same lines and be 
compared or put on park with the
other people who are not honest. But
here the presumption is that unless 
you have proved that you are not
guilty, you are guilty. These are
some of the fundamental things, and I 
would like that these things should be 
taken care of.

Take next the case of 55 per cent 
tax. The suggestion was that it should 
be reduced. Instead of that, in the 
closely-held companies, it has been 
increased, because the limit has been 
reduced from Rs. 10 lakhs to Rs. 2 
lakhs. After Rs. 2 lakhs, 60 per cent 
must be distributed as dividend and so 
forth. A taxation limit has been im
posed. The dividend distributed is 
aJso made compulsory so that they 
cannot have any savings of their own. 
These are all different aspects of the 
approach which clearly show that the 
thinking on the part of those who are 
bringing this legislation is not clear 
as to what is the objective of this 
legislation. If this thinking is clarified 
and this piece of legislation is viewed 
in a broader perspective, then I am 
sure we will be able to bring about a 
better understanding and the whole 
piece of legislation will be accordingly 
modified wherever it is considered 
necessary. Subject to these prelimi
nary remarks, I would like Mr. Shroff 
to highlight some of the specific ob
jectives of this legislation that has 
been brought up and also a few gene
ral aspects that he would like to make.

MR. CHAIRMAN: Mr. Sezhiyan
would now like to ask some questions 
on the general observations you have 
made.

SHRI ERA SEZHIYAN: We are glad 
that you have appeared before the 
Committee to give some clarifications. 
We note that the All India Manufac
turers’ Organisation is an august, re
presentative body of the manufaqtur- 
ers in India and it is engaged in manu
facturing the goods in which we* are 
interested. I hope you have given

careful consideration to the Bill and: 
also carefully drafted your memoran
dum. But I would like to mention that 
in your memorandum, even in the 
opening line, you have addressed us 
as “The Chairman, Select Committee 
on Taxation (Amendment) Bill, 1973.” 
It is the Taxation Laws (Amendment) 
Bill. It is not a taxation Bill. The 
laws have been given the go-by

Regarding this Bill, we are aware 
that this is not an ideal one. There 
are some positive aspects and they are 
yet to be finalised. At page 2 of your 
memorandum, paragraph 5, the All 
India Manufacturers’ Organisation 
have themselves conceded that “ there 
are some relieving features such as the 
deduction in respect of the higher 
house rentals that are being extended 
to non-salary earners,” etc. They have 
themselves conceded that there are 
some relieving features in the Bill, 
but if you come to page 5 in paragraph
12, you will find that they have taken 
this view, namely, “that it is purely 
a negative Bill.”

You have stated in your memoran
dum:

“The AIMO believe that the 
Select Committee will be persuaded 
to accept the view that the Taxation 
Amendment Bill, as now proposed, 
is purely a negative Bill___

But, in the Bill, there are some posi
tive features also which deserve some 
emphasis from your organisation.

SHRI RAM AGRAWAL: We have 
mentioned some of the positive aspects 
also. This is only an expression of 
language. If you like, we can take 
care of this and amend the same. The 
intention is not ___

SHRI H. M. PATEL: You mean to 
say largely negative?

SHRI ERA SEZHIYAN: Now, I
would like to know whether you have 
made any study with regard to the 
affective rate on the corporate sector. 
Have you made any detailed and effec
tive study in regard to this matter? 
What is the effective rate in India in 
someone else will pay it.
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SHRI RAM AGRAWAL: We have 
(M ated out about this in our note on 
Fiscal Policy. This was prepared by 
us a few months back and this was 
submitted to the Government of India. 
This is one of the document on behalf 
of the AIMO, in regard to policy mat
ters. We have clarified this point and 
we will further . . . .

MR. CHAIRMAN: I think we are 
having this.

SHRI M. R. SHROFF: In the note, 
we have clarified that basic rates of 
tax vary from 55 to 60 per cent. We 
have suggested that the sur tax should 
go and we feel that in the basic shor
tage economy, with which we are fac
ed, profit is not necessarily a function 
of managerial efficiency Or compete
nce. An atmosphere should be created, 
wherein, corporate savings should be 
encouraged rather than corporate con
sumption. There has to be an inte
gration of higher tax rates and two 
positive measures are suggested. This 
is on the lines of the recommendations 
of the Wanchoo Committee. One is 
funding procedure, wherein, 20 per 
cent of the profits would be funded 
and this would be applied for either 
recurring expenditure by way of Re
search and development, which should 
be subject to tax or by way of expan
sion or modernisation or repayment of 
long term jdebts in which case the 
company would get a set off at a dif
ferential rate. We have mentioned 
about this funding procedure, in de
tail, in our note on fiscal policy. The 
point is that, while the basic tax struc
ture 'would remain, the same, the 
effective rate would be reduced based 
on corporate saving and not on corpo
rate consumption. Another point is 
with regard to distribution of divi
dends. Since the particular objective 
of development is to disperse owner
ship and that corporate sector should 
grow, we believe that distribution of 
dividend should be subjected to a 
lower rate of tax. In the case of smal
ler companies, up to 8 per cent distri
bution on enquity should be totally 
exempted and in the case of larger 
public limited corporations, there

should be a lower rate of tax, of 30 
per cent on distribution up 8 per cent. 
Thereafter, there should be the same 
basic rate. The idea is this. This 
would encourage distribution and this 
would build up greater respect and in
terest in the corporate sector, particu
larly, equity investment and thus, the 
load will be taken off from the public 
financial institutions.

SHRI ERA SEZHIYAN: I am not 
very clear. In the Reserve Bank Bul
letin issued by the Bank in April 1972, 
they have mentioned the tax rates. 
They have made a study and they have 
found that in more than 1500 compa
nies, large and medium size, the tax 
provision has declined from 50 per cent 
in the year 1965-66 to 44 per cent in 
the year 1969-70. In the case of 290 
large companies, the tax provision has 
declined from . . . .

SHRI RAM AGRAWAL: In our
note on Fiscal Policy, we have clari
fied this. This rate is not lesser be
cause a large number of companies 
have earned development rebate.

SHRI ERA SEZHIYAN: What I
wanted to know is this. Have you 
made any independent study of the 
effective rate in the corporate sector, 
apart from what the Reserve Bank has 
done?

SHRI RAM AGRAWAL: On Page 
40, we have given these calculations.

SHRI ERA SEZHIYAN: This is from 
the findings of the Reserve Bank of 
India. I wanted to know, as to whe
ther any independent study was made 
by the AIMO, about the effective rate 
in the corporate sector.

SHRI M. R. SHROFF: We should
say that the data collected by the Re
serve Bank is the most authentic one. 
The Statistics Department of the Re
serve Bank is the best equipped in the 
country for undertaking corporate 
studies in this behalf. We have not 
endeavoured to make any study be
cause, collection of statistics even J>y 
the Reserve Bank would mean many 
months behind, and sometimes, it be
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comes out of date. An independent 
study would take three years time. In 
the meantime, the tax structure would 
have changed. This is the basic diffi
culty. The study made by the Bank 
would be a very useful and authentic 
one.

SHKI H. M. PATEL: I think the 
question was of a very limited range 
and this is with regard to the effective 
rate in the corporate sector. The point 
was made that the effective rate is of 
a particular order. The study made 
by the Reserve Bank has also been 
mentioned. Many witnesses, who ap
peared earlier before us, mentioned 
about this and we suggested to them 
that they may make a study of the 
members of their organisations and 
give us the results. In the same way, 
you can make a random cample study 
of some of the Members of your orga
nisation. If you do so, the point that 
you are making would be substantiat
ed and we would also be benefited.

SHRI M. R. SHROFF: We appreciate 
your suggestion.

MR. CHAIRMAN: The basic point 
i-s this. For the purposes of economic 
growth the effectively rate has to be 
reduced either by reducing the total 
income and you suggested that we 
should also allow some of the capital 
expenses to be reduced by computation 
of total income, retaining higher rates 
of taxation or, otherwise, statutory 
declaration of dividends should not be 
made compulsory. For this, we should 
know what is, today, the real effective 

' rate of taxation in the case of manu
facturing companies. That will give 
us the real idea as to whether, after 
the effective rate of taxation, what is 
left with the limited companies is en
ough or they could still declare divi
dends and reasonable revenue can also 
be taxable. I hope I am clear.

SHRI M. R. SHROFF: I think it does 
not need any special study. It may be 
between 50 and 60 per cent. We take 
into account the various corporate tax 
incentives. Those who invest used to 
get a set off which necessarily reduces

the effective rate. I think, in the cor
porate sector, the rate may rber 50r&£ 
or 60 per cent. It is because they have 
got an effective set-off. But it is not 
so in the case of Section 104. What 
you say was true a generation back, 
when 2-man companies were formed 
to evade checks. But to-day we find 
that a corporate form is healthier in 
many respects. If you want sole pro
prietors, partners etc. to graduate into 
corporate firms, then it is necessary 
that this distinction between the close
ly-held and the widely-held firms is 
removed gradually, in the Indian con
text. May be, there are certain ex
treme cases, where very wealthy peo
ple may have taken refuge under Sec
tion 104; but if you want small techno
crates to take to this form, you must 
take certain steps. Even if it is pub
lic-limited, it is so in name, with 7 
or 8 shareholders. In that case, would 
you not concourage the plough-back, 
rather than distribution? It may be 
that, by virtue of this, it would be 
somewhat lower, than if it is distribu
ted. But if you take the general philo
sophy that corporate money fructifies 
better and the conspicuous consump
tion is less in the corporate sector, then 
we have to live with reasonable safe
guards. Don’t the tax authorities have 
reasonable safeguards?

MR. CHAIRMAN: Where is the
scope for conspicuous consumption? 
Profits should first be taxed, i.e., pro
fits in the hands of the company; and 
then dividends in the hands of the 
shareholders should be subject to tax. 
A  big chunk should be siphoned off 
to the Exchequer. With what is left 
of the white money, I am doubtful 
whether he would be able to indulge 
in conspicuous consumption.

SHRI M. R. SHROFF; Not / ery 
much would be left. I would also say 
in this connection that saving would 
be there if the money are not frit
tered away. That will be with the 
Government.

MR. CHAIRMAN: We will come to 
the point whether money fructifies 
better in the corporate sector. Mr.
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Agrawal said that we have to encou
rage savings and their proper utiliza
tion. It is a saving in the hands of 
the Government.

SHRI M. R. SHROFF: It is pre
sumed to be saving; but one goes by 
the record.

MR. CHAIRMAN: Then, don’t you 
agree with this?

SHRI M. R. SHROFF: We do not 
certainly say that the welfare state 
concept should not be there; but it is 
proved Uhat self-interest has some
thing to do with human endeavour.

MR. CHAIRMAN: That would mean 
entering into a discussion on a larger 
realm.

SHRI M. R. SHROFF: Let us look 
at the effective rates. Suppose Rs. one 
lakh is the profit, Rs. 60,000 is already 
siphoned off to the Government; 
and 11 per cent more also goes away. 
On the portion remaining, you want 
to put limitations.

MR. CHAIRMAN: Mr. Sezhiyan
wants to know whether you have any 
information to prove that the figures 
you are relying upon are correct. 
Please substantiate them.

SHRI M. R. SHROFF: We will be 
doing it subsequently; but we have no 
reason to believe that the particular 
figures given by the Reserve Bank are 
incorrect.

SHRI VASANT SATHE: Mr. Agra
wal, in his preliminary remarks, had 
said that the basic objectives of'the 
entire fiscal policy and taxation legis
lation should be to encourage the ulti
mate social purpose of prosperity of 
the masses through certain positive 
measures. In this, capital formation, 
savings and investment form a very 
important part. According to various 
representatives of manufacturing and 
other concerns who have come before 
us, the tax structure is worsening day 
by day, i.e., against the interests of the 
tax-payers. It is very discouraging. 
Can you say from your experience 
whether, as a result of these measures, 
capital formation in the hands of these 

: organizations, under the value-added

form of savings or real assets in the 
form of buildings or other property* 
which they have been able to build up, 
has in fact gone down, during the last
10 years? Can any break-up be given 
both of the larger houses and of smal
ler entrepreneurs, i.e., manufacturers: 
and industrialists? That would really 
be very helpful. Can you give some 
idea on this?

SHRj RAM AGRAWAL. We can 
only say that we have made a note o f 
your requirement. We have made 
some studies on each of these points. 
To what extent they are available in 
the form you require, we do not know. 
But we will attempt and send you, 
if you like.

SHRI VASANT SATHE: Off-hand,
can you say that the capital formation 
and assets have gone down? You 
can take ten larger houses, manufac
turing any 10 products, including, say, 
cosmetics. A man invests wherever 
he feels that this profit is the highest, 
especially if the economy as it stands 
today, is any criterion: We, therefore, 
find that investment is in that sector 
where the profits are more; and the 
production is directed towards the 
needs of people who have purchasing 
power. You know that many of our 
mills have gone sick. That is because, 
over the past some years, the pro
prietors did not plough back what 
they had earned. During Uhe last 
few years, especially during the war 
period, they earned really fabulous- 
profits; but did not plough back what 
they had earned. The result was that 
they did not bother about the machines 
to be replaced. I would like to 
know this from you, Mr. Agrawal or 
any one else amongs you. Have you 
made any broad analysis of 50 big 
textile mills; and can you tell us as 
to whether their assets have gone 
down, i.e. the assets of the manufac
turers of cosmetics, or similar infor
mation with regard to the large hous
es, where the real capital formation 
has taken place? You can give us 
some idea now; and send the details 
of the studies later on.



SHRI RAM AGRAWAL: The whole 
thing has to be looked *t from a 
different perspective, than what you 
have described. You have been draw, 
ing conclusions from some individual 
cases, where people have earned 
money much more than what they 
should have. Some people have also 
earned illegitimately. We have not 
denied these things. In our memo
randum, we have clearly admitted 
that these things are happening. The 
menace of black money is there in 
the country to a very large extent. 
Tax evasion is there to a very consi
derable extent. All these are conse
quences also of the policy we are 
following. The policy requires to be 
changed. By merely adopting puni
tive measures of the type we are try
ing to adopt and making it more and 
more difficult for people to indulge in 
these things, we are not going to g£t 
satisfactory results. Therefore, we 
Should adopt both positive as ?t£ll 
as punitive measures simultaneously 
and those who are honest atid are not 
indulging in this sort of practice, 
should be encouraged to continue their 
honest practices.

As for capital formation and all that, 
we are, again, making a very restrict
ed view of the thing. If we see tlhe 
growth of the econamy of the coun
try, as an Indian particularly I am 
ashamed when I see from the study 
o f the UN that my country which 
h as been developing for the last 25 
years in a planned manner^ which has 
invested over Rs. 40,000 crores in 
the economy by begging, borrowing, 
short of stealing perhaps, is 22nd in 
tlhe list of developing countries in 
terms of increase in the standard of 
living of the people. This is the 
growth of the economy as a whole. 
We are looking at the economy as a 
whole and not at individual parts. 
You are justified in pointing out a few 
odd individual cases. We have no 
difference with you there. But as I 
have said in my observations, for the 
sake of those individuals whom you 
should justly take to task, why pena-
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lise the rest? This ia the point I 
wanted to emphasise and would- em
phasise over and over again. Capital 
formation is a thing which is to be 
seen not from the point of view of 
one or two individuals in the country 
but from the point of view of the 
country as a whole in the aggregate. 
The question is whether that capital 
formation for the increasing popula
tion of the country, for the increasing 
needs of the country for the rising 
expectations of the people, whether 
it is in public or private lfends, ia 
adequate or not, whether the growth is 
adequate or not. If that has not 
received attention, then all these 
efforts we are doing will not bear 
results.

SHRI K. R. GANESH: I would
request the learned witness to use 
a little more temperate language in 
his observations. Apart from using 
the words. Begging and borrowing, 
he also used the word ‘stealing*.

SHRI RAM AGRAWAL: I did not
mean any offence.

SHRI K. R. GANESH: He may
make his observations, not necessary 
that we accept them. But let the 
observations be made in restrained 
language.

SHRI RAM AGRAWAL.- Yes.
SHRI VASANT SATHE: Perhaps

I did not make myself clear. I was 
not having in mind a *ew instances. 
I was thinking of the totality of the 
manufacturing sector in this country, 
what is known as the private sector. 
During the last 10—20 years of our 
planned and mixed economy, because 
of the taxation system what has been 
the actual result? Has capital for
mation gone down? If it has, give 
us some facts. Secondly, where has 
it been utilised? You yourself have 
been emphasising the growth of social 
justice for the masses.

MR. CHAIRMAN: He did not say 
‘social justice*.

SHRI RAM AGRAWAL: I did not
use it, but that is the objective.
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SHRI VASANT SATHE: He used
;the words ‘social welfare’ .

SHRI RAM AGRAWAL: I do not 
deny that. We are committed to 
that___

SHRI VASANT SATHE: How has 
the tax structure disabled the manu
facturers from investing in are&s of 
necessities for tlhe masses and not iti 
areas of luxury and non-priority 
production for the classes or the few 
who have the purchasing power? 
What roll have they played in this 
.area?

SHRI M. R. SHROFF: If I may
take on some of these questions, with
in a licensed economy, I do not know 
how much of freedom in terms of 
choosing any particular item for 
manufacture is left. Of course, he 
initiates it. It is true we lhave found 
out that in the early 1970s our pat
tern of development has not '.been in 
terms of trading out goods and ser
vices in keeping with the consumption 
needs of the lower strata of society. 
Various studies have amply borne this 

•out. The Fifth Plan is seeking to 
correct this as far as industrial licen
sing is concerned. Wherever 
see growth in any part of the world, 
where it is left to the private sector, 
it is obvious that to a large extent 
money will flow in where the pros
pects of growth and profit are good.
I would also underline the word 
‘growth’ . It is natural that if people 
are not prevented from going in for 
manufacturing scooters, cosmetics or 
synthetics or whatever it is which in 

our wisdom are thought were neces
sary, if not considered priority, they 
were allowed; there the element of 
profit has obviously been higher than 
in areas where there has been a volun
tary or statutory price control. So 
there private firms have done more 
than in areas where we need growth. 
You know the cement manufacturers 
have been crying hoarse, paper manu
facturers have been crying hoarse and 
private steel ’manufacturers have been 
crying hoarse. We have the cheapest 
aluminium in Me world. Anyone 
knows it. But we will not accept it

because it is priced high. We have 
jacked up the price. If we see capital 
formation there, it is woefully low in 
real terms, in terms of replacement 
value. If there is a company with 
a paid up capital of, say, Rs. 12 crores 
and it has accumulated Rs. 6 crores in 
20 years  ̂ these 6 crores will not even 
replace the original block of Rs. 12 
crores.

If you take it at the macro level, 
the private sector today spends about 
700—800 crores a year on what we 
♦may call broadly capital formation, 
that is acquisition of assets, out of 
which 180—200 crores comes from 
ploughed back profits, another 300—350 
crores comes from depreciation and the 
rest comes from borrowings or dhares, 
because taping of the share market 
in terms of new issues ha$ never been 
Rs. 100 crores a year in this coun
try. So the very fact that more and 
more resort is being had to borrow
ing would to some extent, show that 
ploughed back profits or for the mat
ters of that, corporate profit genera
tion has not been adequate. As a 
student of corporate finance, I would 
say one thing: distribution in this
country at the corporate level is no 
higher than in the US or UK where 
also prudent corporate management 
prevails. In other words, if you see 
the position, in the last 20 years cor
porations have not distributed more 
than 55—65 per cent of their profits 
after tax. This would show there 
has been erosion ̂ profits have not been 
large enough, tax rates have been 
high enough. One has to deeply go 
into this qualitative value analysis, 
but the fact remains that corporate 
profits have not been large enough 
for the rate of growth we envisage in 
industry.

SHRI S. M. BANERJEE: Mr.
Agrawal, I may refer you to page 2, 
para 4 of your memorandum, where 
you have mentioned:

“It needs hardly to be emphasis
ed that where the standards of in
tegrity and honesty are below the 
moderate norms, the generality of
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people and their custodians in the 
Parliament should view with grave 

concern the desirability or otherwise 
of the conferring of such wide 
powers on a bureaucratic adminis
tration without providing for ade
quate checks against the improper 
use of such powers.”

You have used the words “standards 
of integrity and honesty are below the 
•modern norms” . Have you used this 
expression for all, including the busi- 
nes community?

SHRI RAM AGRAWAL: Including
the business people. In the society 
as a whole, the general standard is 
going down. Moral values are going 
down day by day in the country.

SHRI ERA SEZHIYAN: Are the
manufacturers included in this?

SHRI RAM AGRAWAL: Yes;
Everybody. We are not making any 
exception.

SHRI S. M. BANERJEE-. You have 
said that there are bad people also. 
You do not deny that there are bad 
people. You have asked that just 
for them why should the majority of 
the people suffer. You have quoted 
actually in your memorandum tlhat 
some of the recommendations of the 
Wanchoo Conrmittee have not been 
implemented but only the punitive 
ones are embodied in the legislation. 
X would like to know what is your 
specific suggestion for those, who, 
even according to you, are bad or 
who are actually holding the country 
to ransom by adopting certain mea
sures by dubious methods such as 
hoarding, blackmarketing and any
thing sort of stealing? I would like 
to know what is your specific sugges
tion, without affecting the people in 
general who are honest?

SHRI RAM AGRAWAL: I think the 
arms of the Government are quite 
long and the present machinery is 
quite adequate to deal with such 
people with the existing legislation 
which is there. No new legislation

is necessary to deal with such people. 
It is only the implementation of the 
existing legislation that ig required. 
It should be firmly implemented. It 
is not being firmly administered arid 
more and more legislation is being 
indulged in and wide administrative 
powers are being given to lower and 
lower levels which misuse the powers 
very often. The result is harassment 
of the smaller people to a very large 
extent. This is what is happening.

SHRI S. M. BANERJEE: With the 
present tax structure, according to 
the Wanchoo Committee, black money 
is nearly Rs. 7,000 crores in the coun
try. I do not know whether it will 
be Rs. 7,000 crores or even Rs. 10,000 
crores. You will not deny that there 
is no black money.

SHRI RAM AGRAWAL: There is
black money.

SHRI S. M. BANERJEE: There is 
a parallel economy. If punitive mea
sures are not taken, what is the spe
cific suggestion you make to unearth 
black money? Have you applied your 
mind to that aspect?

SHRI RAM AGRAWAL: We have
on page 4 of the memorandum stated 
the cause and the remedies. We have 
given an analysis, and then we have 
mentioned that the Wanchoo Com
mittee have stated that the large scale 
tax evasion is due to black money, 
etc.; the high rates of taxation under 
the direct tax law; the confiscatory 
nature of the marginal rate of income- 
tax, the economy of shortages and 
consequent controls and licences. 
These are the most important factors 
for black money; the controls are 
there. The licensing system is not 
being operated with satisfaction. All 
these are causes for this particular 
malady. On donations to political 
parties and ceiling on the disallow
ance of business expenses, international 
standards are there and the national 
standards are there. When the busi
nessmen from here go abroad and if 
they spend * certain amount of money 
for business purposes according to the 
standards which have been existing
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all over the country and all over the 
world, when they spend it, it is not 
allowed by the income-tax people; 
they say, “We do not allow Mis ex
penditure.” When this is not allowed, 
wherefrom that money has to come? 
Such provisions in the law and such 
actions taken by the officers under 
their discretionary powers encourage 
the people or compel the people to 
find resources for making good the 
deficit. In many cases, honest people 
make a return of their income and the 
Income-tax Officers give their award; 
there is no appeal in ’many cases, and 
nobody listens to the assessee.

MR. CHAIRMAN: It is an extreme
ly general statement, and I do not 
think it will lead us to any objectivity 
in this manner. In fact, I would re
quest you to come down to the pro
visions of the Bill straightway.

SHRI S. M. BANERJEE: One
question. Mr. Agrawal was saying 
something about the mixed economy 
in his opening speech. How does it 
stand comparison? We are (having 
mixed economy now, although I for 
myself am against mixed economy 
unless it is complete socialist econo
my. Let us lhave it for sometime; 
now, you want that it should be free 
for all and the Government inter
ference should be the least. May I 
know that you want the private sec
tor should be left to do whatever they 
like and you do not want any inter
ference from Me Government?

The other question is about the 
textile industries, which was already 
referred to here. We have instances 
where the mills have taken huge 
amounts from the financial institutions 
and started another industry, and not 
giving the ’money to the textile indus
try . 'They want to close down a 
mill and hand it over, and start new 
units in same other places to enjoy 
the tax exemption for some years and 
to be free from all labour legislation. 
Have such cases been brought to your 
notice?

SHRI RAM AGRAWAL: It is an
absolultely mistaken notion of yours
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when you say that we are free for all 
in the matter of the private sector. 
We have never said it and we do not 
want it. in a mixed economy also, 
there should be some restrictions on 
the private sector against certain be
haviour both in the interests of the 
overall economy and in the social 
interests. Therefore, the question of 
‘free for air does not arise. I do not 
know from where you got that impres
sion.

SHRI S. M, BANERJEE: Don’t you 
have an honourable role in the private 
sector? You are already enjoying an 
honourable role. Don’t you think 
the private sector is enjoying an 
honourable role in society?

SHRI RAM AGRAWAL; The mixed 
economy you have under the Five Year 
Plan entrusted a certain role to them, 
saying that so many thousand crores 
of rupees should be invested and a 
further expansion should be made. 
These targets are to be met in the 
private sector and then the private 
sector must be provided with the 
necessary facilities in order to do 
that.

SHRI S. M. BANERJEE: What more 
facilities do you want? Everytime 
when the prices increased, and when 
there was a question of bonus, you 
paid only the minimum; not even in 
those cases where they have to pay 
8.33 per cent. When the question of 
wage rise comes, you say there is no 
money. In the last five years, the 
prices of all articles have risen. You 
have got the price increase also. What 
more facilities you want?

SHRI RAM AGRAWAL: I do not
think this is related to our present 
discussion. If I were to tell you what 
we are doing in the field of labour re
lations, and what positive steps we are 
taking, it will take the time of this 
House. We have had a dialogue with 
the Central trade union organisations. 
We have got a progressive policy in 
this matter and we do nqt side every
thing that is done by the private 
sector in the matter of treatment that
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is being meted out to the employees. 
That apart, the main point is with 
regard to taxation matters as an 
instrument-----

SHRI P. G. MAVALANKAR: Mr.
Agrawal, I would like to ask you one 
question. In your remarks, you s*id 
that the Wanchoo Committee recom
mendations have been taken piece 
meal in this Bill. Many witnesses who 
appeared before us have mentioned to 
us about the reduction in tax rates. 
My question is, whether you think that 
mere reduction in direct tax rates from 
97.75 per cent to a lower rate will by 
itself achieve the purpose or there 
should be certain other measures 
which should accompany the lowering 
of tax rates.

SHRI RAM AGRAWAL: The answer
is ‘No/

SHRI P. G. MAVALANKAR: What 
should be the other measures?

SHRI RAM AGRAWAL: Mere re
duction in tax rates would not by itself 
bring in substantial results. This is 
one of the methods which has been 
suggested and this may bring in some 
marginal relief.

SHRI P. G. MAVALANKAR: After 
reducing ihe tax rates, what other 
measures should be taken by way of 
implementing the deaired goal that is 
set out. What are your suggestions?

SHRI N. G. ABHYANKAR: In the 
memorandum which has been submit
ted, a suggestion has been made that 
reduction in tax rates by a certain 
percentage will not necessarily do the 
trick. The total rate of savings and 
investment are short of the production 
effort necessary to build up produc
tion and to raise the living standards. 
To that end, measures have been sug
gested to stimulate* savings and invest
ment. Specific proposals have been 
put forward. One is about individual 
taxation. It has been submitted that, 
instead of taxing the individual on his 
gross taxable income, we should re
duce it by 20 per cent, as savings. We

have suggested that, up to a certain 
percentage, we should treat as invest
ment allowance for the individual and 
then, tax credits should be allowed, 
say up to 20 per cent, for modernisa
tion and expansion of limited com
panies. This means, the* total rate of 
incedence of tax would certainly be 
reduced and what is left in the hands 
of the individual, the corporate sector— 
are necessarily savings and savings to 
be invested in business. On the ques
tion of reduction in tax rates, we have 
said that, this by itself, will not do 
the trick. These measures have been 
suggested t0 step up savings and in
vestment. We should also take into 
account controls and political dona
tions etc.

MR. CHAIRMAN* Coming to the 
provisions of the Bill, Mr. Agrawal, if 
you like to make a statement on speci
fic points connected with the Bill *>r 
relating to the provisions of the Bill, 
you can do so.

SHRI RAM AGRAWAL: The first
thing is regarding donations to trusts 
etc. and I would request Mr. Shah to 
elaborate the points.

SHRI P. A. SHAH: Our first sub
mission is with regard to Clause 6. We 
feel that the proposed amendment will 
come in the way of the larger interest 
of the charities. We have, at length, 
described as to how this would come 
in the way. We have explained that. 
If a person with a charitable intention 
wants to give away a portion of the 
income from the wealth he has, for the 
purposes of charity, he will not be 
able to do So if he is divested of the 
control of the shares.

MR. CHAIRMAN: Are you on
Clause 6(1) (bb)?

SHRI P. A. SHAH: Kindly go 
through clause (e) about investments. 
Our submission in regard to this is 
that, if the person concerned is re
quired to part with the control also, 
he may not do it at all and to that 
extent, the interest of the charities 
will suffer. We do not want that the 
trusts should enter into business acti
vities or that they should be an instru-
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ment for obtaining control by means 
of acquiring shares. But, where the 
donations are made to a trust, which 
are in terms of shares, these should 
be allowed to be kept as they are and 
the trusts should not be forced to 
part with them. We are trying to 
distinguish between the trusts which 
are used as a means of control and the 
trusts where the persons like to do
nate. A person may not have cash 
resources and he may like to donate 
only shares and he is reasonably sure 
that the trusts would-----

MR. CHAIRMAN: How will he be 
affected?

SHRI P. A. SHAH: He loses control 
of the industry also.

MR. CHAIRMAN: To control the in
dustry, you want this to happen?

SHRI P. A. SHAH: If he has got the 
control already. If I want to give a 
donation, and I do not have the liquid 
resources, and at the same time, I want 
to part with some shareholding which 
I have, in such a case, if I donote to 
a trust and the shares are held by the 
trust for the purposes of the trust, this 
should be distinguished from a case 
where the trusts go on lending and 
investing.

MR. CHAIRMAN: I am not able to 
understand your point, Mr. Shah. We 
have had discussions on this earlier. 
Several witnesses who* appeared before 
us have stated their view points. There 
are two points in this case. There is 
no case for the denial of the grant of 
exemption to communal trusts which 
were formed before 1st April, 1972. 
The Committee will consider the state
ment. The second point is about the 
blanket ban on investment; it is liable 
to obstruct the flow of revenues into 
the trust and it might very substantial
ly impede the functioning of the trust 
itself. We will consider this also. 
Have you got more points? The third 
is about anonymous donations.

SHRI P. A. SHAH: We have taken 
up, in our memo, the question of the 
restrictions coming in the way of 
donations.

MR. CHAIRMAN: Can you tell us 
something over and above what you 
have written in the memo? We will 
analyze the memo, carefully, especially 
when it is received from an association 
such as yours.

SHRI ERA SEZHIYAN: In page 6 of 
the memo, submitted to us, it has 
been stated that “The question to be 
considered is, should a person capable 
of helping charitable objects be ex
pected to do so only under the pain of 
prejudicing his own business and 
industry?” May I take it that only 
where there is some benefit to an in
dustry, should he give charity?

SHRI P. A. SHAH: It is not a
question of benefit, but detriment. We 
are visualizing it in a case where a 
person wants to help and, in the pro
cess of helping, it so transpires that 
he cannot do it, except by losing con
trol 0f the industry. He is required to 
give away much more than what he 
wants to give. In that case, he will 
not come at all. It is applicable only 
to limited companies. He does not get 
any other benefit.

SHRI ERA SEZHIYAN: We arc not 
going to tax the person who is going 
to donate.

SHRI P. A. SHAH: We are required 
to liquidate this.

SHRI RAM AGRAWAL: The main 
point is that if an individual or an 
organization hands over some of its 
own shares in a corporation to a chari
table trust, then the trust should not 
be compelled to liquidate the corpus. 
It should not be treated as an invest
ment in shares, because it has come 
to him as it is.

MR. CHAIRMAN: If this sort of
control is not Vested before, it is not 
hit by the new legislation: it will be 
hit by the existing Act. If you do not 
pay it, you need not liquidate; some
one else will pay it.

SHRI RAM AGRAWAL: In that
case, the trust would not g*et the in
come.
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MR. CHAIRMAN: You may argue 
that your revenues are impaired.

SHRI VASANT SATHE: Why do
they want to do via the trust?

SHRI ERA SEZHIYAN: In what
way is the organization that gives the 
donations going to be affected by this 
Section? If you are arguing for the 
charitable institutions, I can under
stand. Why are you talking about the 
business firm that gives the donation?

MR. CHAIRMAN: Are you going to 
suggest that because of this restriction, 
the donor will be jettisoned?

SHRI S. M. BANERJEE: How would 
it happen?

MR. CHAIRMAN: That is * view
point.

SHRI S. M. BANERJEE: As ex
plained by Mr. Sezhiyan, we are in
terested only in taxing the person who 
received, i.e. the trust. Where is the 
difficulty if you really want to expend 
the money in a trust for any of the 
purposes excluding an industry? Do 
you want to maintain a charitable trust 
only to bolster up your own industry? 
Does it mean charity at home?

SHRI P. A. SHAH: I will make
myoelf clear. Suppose there is a per
son having a block of scares and for 
whom it is necessary to have control 
of the industry; and he wants to make 
a donation. Under the present amend
ment, he will not be able to donate 
because he will be compelled to sell 
the shares.

SHRI S. M. BANERJEE-. This is in
teresting. When boxes are kept and 
donations are put therein, it is pro
bably only to help the widow. But 
the donor may say that his own wife 
might become a widow the next day. 
Would it be all right if the donor him
self takes the box away?

SHRI P. A. SHAH: There are ample 
provisions whereby the charity funds 
are spent only for the purpose for 
which they are meant. They cannot 
be appropriated from the box. The 
donor cannot use it for himself. Now,

Sir, we have covered all the points. 
We will reply if you have got any 
queries.

SHRI RAM AGRAWAL: Over and 
above what has been stated in the 
memo., there is no other new impor
tant point.

MR. CHAIRMAN: Would you like 
to focus our attention on something 
else, e.g. about the settlement machi
nery, penal rpovisions etc.?

SHRI B. R. SHROFF: I am coming 
to a very fundamental issue of having 
effective provisions. Mr. Banerjee 
made a Very significant statement. He 
asked whether, if black-marketing and 
anti-social activities continue to per
vade, the softening up of the mecha
nism or administration would help the 
process. We can take one significant 
step adopted in the last few years, 
viz. of penalizing on the basis of in
come or wealth evaded. I would ask 
whether it has helped plugging the 
loopholes in tax collection. I think 
this would answer your questions. We 
are again going back on the original 
position. We wanted to weed out 
those persons ruthlessly. I do not think 
it has helped.

SHRI RAM AGRAWAL: Another 
observation please.

In Hyderabad, a small traders’ orga
nisation made a representation to the 
State Government three or four years 
ago that the sales tax authorities were 
harassing their members, in spite of 
their making honest returns of their 
sales. They were adding sales amo
unts to their actual sales figures and 
trying to fleece them. The result was 
that alji these people were making 
false returns of their sales. But they 
said: if you withdraw these sales tax 
officers and accept whatever returns 
we make, we promise you that your 
revenue will increase. The Minister 
in charge gave them the facility to do 
so. The submitted returns were accept
ed. In one year the sales tax revenue 
of the State from that particular group 
of industries increased by ten times
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If you deal with people in that way, 
a large number of them will not in
dulge in dishonesty. When the ques
tion is raised whether all this will help 
in reducing these malpractices, I say 
it definitely will. By overatrictness 
even those who are honest are made 
dishonest. Thus a large number of 
people are turned from honest to dis
honest. This is a very bad process 
because it puts a premium on dis
honesty.

SHRI S. M. BANERJEE: I do not 
want any harassment to any assessee. 
But nobody has come across a case 
where a man has made a confession 
without interrogation. When he is 
interrogated, he makes a confesson. 
Unless there is some punitive action, 
nobody comes out with the truth. 
You know what was the outcome of 
the voluntary disclosure scheme of 
the former Finance Minister, Shri 
T. T. Krishnamachari. How many 
disclosed?

SHRI RAM AGRAWAL: Enough
laws are there. Take the Provident 
Fund Act. The provisions were not 
implemented with the result that some 
people were tempted to under advan
tage of it. For three, four and five 
years, they did not pay the contrubu- 
tion. their own as well as those col
lected from the employees. We have 
no sympathy for them. We have open
ly condemned them. But did Govern
ment take the strictest possible action 
against them? No. But if a small 
man comes in handy for purposes of 
penalty and harassment, he is caught.

SHRI S. M. BANERJEE: Since you 
‘ have mentioned the provident fund, 
arrears are to the tune of Rs. 22 
crores. Haa your organisation black
listed or suspended or expelled such 
defaulters? -

SHRI RAM AGRAWAL: It is not
right to say that we should oatracise 
them. It is not going to help. They 
ore themselves prepared to resign, 
many of them. It doe? *ot improve 
morals.

MR. CHAIRMAN; The unfortunate 
bone of the philosophy of black money 
ig that those who are so palpably and 
clearly indulging in all these do not 
seem to meet with the disapproval of 
society. It is not taken as a stigma.

SHRI VASANT SATHE: They get 
protection from society.

MR. CHAIRMAN: Do you think
something can be done to ensure that 
society looks down upon anyone who 
commits infraction of taxation laws 
and make him realise that he is an 
offender?

SHRI BHAGWAT JHA AZAD: As 
regards the provident lund offence, a 
man can either be fined or imprisoned. 
When the Labour Ministry wants to 
institute compulsory imprisonment, 
your people are opposing it. Should 
there not be a code of conduct among 
these classes who are committing 
such defaults? Because when Govern
ment wants to take action, your 
organisations opp<»e it.

SHRI RAM AGRAWAL: This is a
very serious problem. Nobody is free 
from this particular thing, whether it 
is a businessman or trade union 
leader or politician or bureaucraft 
Everybody is involved in it.

SHRI BHAGWAT JHA AZAD: 
Here is a concrete case of an anti
social act. How do we bring in the 
wrath of the community on him?

MR. CHAIRMAN: The whole
society has become a victim of this 
malaise. I am not apportioning blame. 
If we can get at the very source of 
tax evasion, we would have gone a 
long way in implementing the objec
tive of the legislation. From that angle, 
I am asking this question: Where it 
is lack of compliance with the pro
visions of the law, infraction of the 
law, which is a palpable and clear 
offence against society, what is to be 
done? Not depositing the employee’s 
contribution to the provident fund is 
not only criminal, but something 
worse. There are people who are not 
paying tax purelv for greed. I can
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understand it if a person earns Rs.
30,000 but his child is ill with say 
cancer, and he has to spend Rs. 20,000 
and he evades tax. But here only for 
the purpose of luxurious living, he 
indulges in tax evasion. Society does 
not look down upon him as having 
committed an offence against it. Is it 
possible to evolve some code? Your 
organisation can start it as a result of 
which you can show your disapproval. 
Never mind the question of depriva
tion of membership.

SHRI RAM AGRAWAL: We are
aware of this aspect which is there 
in the business community. We have 
already taken steps amongst our
selves. We are taking steps to see in 
what way we can meet this menace 
which is an evil of society. For this 
purpose, recently, as you may have 
heard, a movement is going on to 
propogate the principle of trusteeship 
propounded by Gandhiji. A con
ference was called by Vinobhaji in 
Wardha and I attended it on behalf 
of our organisation and we have con
stituted a study group and one of the 
things we are considering ist in what 
way the organisation could propagate 
this particular idea amongst the 
business community and establish 
codes of ethics and conduct for them, 
for their behaviour vis-a-vis the 
employees and the consumers and the 
Government, the community in 
general and the shareholders. If they 
indulge in any breach of the code, 
they should be ostracised. That forum 
has a1 ready started working. We are 
working in the study group for that 
very purpose.

But tnen, m this very serious pro
blem before the country as a whole 
and the community as a whole, the 
business community cannot be segre
gated piecemeal to be criticised on 
this approach. If we alone are merely 
selected for this criticism—

MR. CHAIRMAN: It is not our in
tention to criticise anybody. It is only 
our desire to understand your point 
of view. Please do not misunderstand 
us. We have come here to educate 
ourselves.

SHRI RAM AGRAWAL: Please do 
not misunderstand when we say these 
things.

MR. CHAIRMAN: Mr. Shroff made 
certain observations with reference to 
the income evaded and not with 
reference to the tax evaded. He posed 
the question whether the tax evaded 
has brought down the arrears and so 
on. It is imp icit in his contention that 
heavier penalties do not bring about 
the requisite improvement in respect 
of tax evasion. Am I correct?

SHRI M. R. SHROFF: Yes.

MR. CHAIRMAN: Do we under
stand you to say that what is needed 
is better investigation, better imple
mentation and better deduction proce
dures?

JSHR1 M. R. SHROFF: I entirely 
agree. The two things must go hand 
in hand. If our tax structure is to be 
rationalised, made more moderate, 
then, I for one would readily concede 
that our investigation procedures, our 
administrative machinery, and the 
penal provisions must go hand in hand. 
It does not mean that the honest tax
payer must suffer; it is I think sympto
matic. This will not happen overnight 
as Mr. Mavalankar rightly observed.

I will tell you an instance. j  go 
round the world quite a bit. Take a 
country like Kuwait where there is no 
income-tax. There is only a four per 
cent import duty. Yet, I find people 
who would like to evade it. In an 
affluent society like that, it seems ridi
culous. What could happen is perhaps 
the high-salaried men in the affluent 
bracket who today are on the margin 
would be enabled to pay the tax and 
say, “Let us play fair.” After all, 
some in this country have an income 
which is several times higher than 
what an average man has, and the 
main motivation should be the im
provement of the lot of the people in 
general.

The third category is the medium- 
seized businessmen. I think in the eTa 
before us, in the next ten years, we 
may see a massive dose of hundreds of
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thousands of people in the income- 
group of Rs. 1 lakh to Rs. 5 lakhs or 
in the income-group of Rs. 10,000 to 
Rs. 70,000. These are the type of peo
ple whom we want to induce to pay 
the taxes properly and make them 
honourable citizens.

Since we are having a frank talk, 
may I put it this way? “If gold rusts 
what can iron do?” I think some busi
ness people may ask, “To what hap
pens outside why should I say any
thing?” So, people in the privileged 
positions do not change, and unless 
they change why should others 
change? The body politic, the body 
economy, is corroding. There is no 
doubt about it. If it is the impression 
that people in business particularly 
indulge in conspicuous consumption—

MR. CHAIRMAN: That is not what 
we say.

SHRj M. R. SHROFF: Let me put 
it this way. We are citizens of our 
country and we should have oppor
tunities for private liberty and growth.
I do not think everybody is satisfied 
with conditions where many in high 
positions are discredited. There are 
certain Members of Parliament against 
whom certain strictures were passed. 
We have recently a salutary example 
of another country where the Vice
President has to go because of corrupt 
practices. This sort of things happen 
even in the mightiest countries. If at 
all levels, we have the power to use 
the provisions of the law to see that 
those around us, whoever he may be, 
are brought to book if they err, I think 
it will set a salutary example for the 
rest. It requires a lot of courage to 
throw out one of the highest in the 
ranks, whether it is in respect of a 
business or in respect of any political 
body. If we could throw out the 
erring member, we would create that 
national ethos to see that even the 
mightiest must go. I think once 
this is done, and if you can 
throw down anyone, in whatever 
walk of life he is—if he errs—I think 
it will really set an example which no 
amount of sophisticated legislation will

fulfil, because ours is a country which 
is old) which is steeped in traditions 
and where all these sophisticated 
things do not percolate to the average 
ranks of men to see what kind® of 
things are said and done.

SHRI K. R. GANESH: We have lis
tened to your discourse with interest. 
There are so many aspects of it. We 
will agree that if the highest in the 
land is under a cloud, he must go. 
That is the democratic process. Many 
in this land have gone.

Let me come to the question of 
taxes. All of us agree that we do not 
want penal provisions to see that the 
smaller and medium-seized business 
people and others are harassed. There 
are 2,500 assessees who have an income 
of Rs. 5 lakhs and over. Our problem 
is this. Would it surprise you if I 
say that among the largest tax-eva- 
ders the black money generated is the 
highest?

SHRj S. P. BIRLA: Where the lea
dership plays a part.

SHRI K. R. GANESH: Take your 
position.

SHRI BHAGWAT JHA AZAD: You 
are generating black money. I do not 
blame the leadership.

MR. CHAIRMAN: It is not a ques
tion of anyone casting the blame on 
the other. If you want to be objective, 
please say.

SHRI K. R. GANESH: There are 
larger assessees who indulge in all 
sorts of manipulations, avoidance of 
tax and so on. Would you help us to 
take care of that? That is the question. 
Instead of covering the entire gamut 
of what happens in this country, would 
you help us to take care of that? 
Would you be surprised that where 
investigations have been carried out— 
of course, I agree that we have to per
fect our investigation machinery—we 
have arrived at certain facts which I 
think are very serious facts, that is, 
collusive transactions, collusive shares 
and also instances where the machi~
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nery purchased out of the development 
rebate is just not there, j  can under
stand if this is happening in some 
other sector, but this is happening in 
the highest sector.

SHRI M. R. SHROFF: Coming to
our basic premise, it does not surprise 
me at all.

SHRIMATI SHEILA KAUL: What 
would you suggest?

SHRI M. R. SHROFF: It does not 
surprise me, when it is relatively lar
ger where the level of taxation is in 
the highest bracket. The inducement 
to evade in that bracket is the highest.
I am going into the human aspects. All 
those gentlemen are there to serve 
themselves to the best advantage of 
their interests. But they should work 
within the confines of the law.

The second premise that despite all 
the investigatory powers and so on and 
so forth, one has not been able to bring 
them to book is a matter where, if one 
is convinced that they are really dis
honest and they have done this, there 
should be other measures to be devised 
after the legal processes have ceased. 
I have found that, people who have 
been found guilty, have been national
ly awarded. It is for you, gentlemen, 
in Parliament, to think in solemn 
counsel as to how these things happen.

SHRI VASANT SATHE: if you are 
convinced about this, you should have 
condemned them.

SHRI M. R. SHROFF: Keeping up 
the joneses.

SHRI VASANT SATHE: Now, I
would like to submit a few points. Mr. 
Agrawal, we have really benefited 
by your evidence, and I am speaking 
not o n ly  for m y s e lf  but on behalf of 
all the Members present here. In 
your general observations, you said 
that it is for the leaders of India, in 
every sector, business, industry, poli
tics etc., to give the lead and to create 
the right climate. I agree that as far 
as politicians are ronrrxned their res

ponsibility of giving the lead is un
questionable and their responsibility is 
well-known. As far as regulation of 
money is concerned, when money is 
generated, it becomes either black or 
white. After all, its is from the same 
source. Now, this trusteeship move
ment has been initiated by Vinobhaji. 
I would like to make an appeal here. 
After all, the politician is corrupt or 
somebody corrupts him. He has no 
inherent capacity apart from giving 
licences permits etc. Somebody gives 
him money. My appeal is this. Why 
should you not create a climate or start 
some movement in the country where
by these malapractices can be stopped 
and some effective steps can be taken 
to punish the bad elements in the 
society? Can you not start such a 
movement?

SHRI RAM AGRAWAL; From our 
side, we are taking every possible step. 
As I said already, we are jnoving in 
that direction. This is rather a slow 
process. But, I can assure you that 
we will spare no effort. . . .

SHRI VASANT SATHE: I hope
this will be commensurate with the 
results.

MR. CHAIRMAN: Mr. Agrawal,
over and above what you have stated 
in the memorandum, have to say any
thing with regard to the provisions 
of the Bill?

SHRI S. N. BANERJEE: Mr.
Agrawal, I would like to ask only one 
question. You mentioned about poli
tical donations and ghost donations. 
But, you should be aware that politi
cal donations are banned under the 
Companies Act. So, knowing fully well 
that political donations ar? banned, 
why should you subscribe to this 
view? Why should you pay political 
donations? Why should you not re
fuse?

SHRI VASANT SATHE: More so, 
when it is illegal.

SHRI TRIDIB CHAUDHURI: 
Mr. Chairman, so far, I have been sit
ting quiet. Now, I should say some
thing. The discussion has degenerated
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into mutual recrimination. Members of 
the Select Committee are trying to 
blame them, and they are also indirec
tly—it has come to that—trying to
blame the Government. We have had 
enough discussion. They have made 
their points. Let us conclude.

MR. CHAIRMAN: Mr. Agrawal, I
thank you for the views you have 
expressed here. But, I would like you 
to consider one thing. This sort of 
blaming each other is not going to 
help anybody. The Committee is not 
interested in blaming. If you have 
gathered that impression, kindly dis-

abouse your mind of that impression. 
We have come here to know and learn 
certain things connected with the Bill 
in general. If you can give a lecture, 
we also, as politicians, can do it 100 

times and 200 times. We only look 
forward to more detailed discussions 
on the provisions of the Bill. But, you 
have nothing more to say over and 
above what you have stated in the 
memorandum. At any rate, we shall 
consider whatever you have stated 
generally, when we take up clause by 
clause consideration. Thank you.

(Witness then withdrew)

III. United Women’s Organisation Committee, Bombay.

Spokesman:

1. Shrimati Gulistan
2. Shrimati Sujata Manohar
3. Shrimati Deena

(The witnesses were called in and 
they took their seats)

MR. CHAIRMAN: Before you pro
ceed, Mrs. Billimoria, I would draw 
your attention to direction 58 of Direc
tions by the Speaker which reads:

“Where witnesses appear before 
a Committee to give evidence, the 
Chairman shall make it clear to the 
witnesses that their evidence shall 
be treated as public and is liable to 
be published, unless they specifical
ly desire that all or any part of the 
evidence given by them is to be 
treated as confidential. It shall, 
however, be explained to the wit
nesses that even though they might 
desire their evidence to be treated 
as confidential, such evidence is lia
ble to be made available to the 
members of Parliament.”
SHRIMATI BILLIMORIA: Yes, I 

agree.
First of all, we do appreciate the 

provision amending sub-section (1) of 
s. 11 which liberalises the provision 
regarding the application of trust in
come. At the same time, we feel that 
voluntary contributions should not be

Billimoria, President

Ahmadullah.

treated as income but should be trea
ted only as donations which may be 
used by the Associations at their own 
discretion.

About volutary donations, we are 
very particular that this should not be 
considered as part of the income of a 
welfare organisation, j have been 
connected with several collection 
drives for the defence services, army, 
navy and air force etc. As Chairman 
of this Committee, I have been connec
ted for a number of years with such 
work. It has been our experience 
that whateveer has been found in box 
collections has never been a very large 
amount, in large denomination notes. 
So we do feel that anonymous 
donations should not be considered as 
a sort of income and should not be 
taxed.

The other debatable point is about 
the provision concerning money in
vested in business, property, limited 
companies etc. The Bill says that 
such investments shall be terminated 
by 31-3-1978. There also, we are 
against the proposal. Before 1962, 
many people may have given shares.
I will give a<n example. Tata 2nd
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Pref. shares may be quoted in the 
market at perhaps Rs. 70 or Rs. 72. 
So when you try to sell shares worth 
Rs. 10,000 and convert it into money, 
it would be reduced to Rs. 7,000. Again 
these would be getting 7J per cent 
interest whereas the interest earned 
on government securities or bank de
posits will be less with the result that 
already welfare organisations which 
have not got so much money to spend 
will have much less now to spend and 
to that extent, welfare work will su
ffer. Money spent on these welfare 
activities will be less than what should 
really have been spent.

About communal charities, we feel 
that they also should not be dragged 
in. After all, they take away some 
part of the burden of Government. Our 
Government is now a welfare state. 
We do feel that with the resources at 
their disposal, Government may not be 
able to do welfare work for all sec
tions of society. Therefore, to the 
extent that these communal charities 
are looking after a certain percentage 
of the population, it will be a lesser 
burden on the Government itself. 
Therefore, we feel that the status quo 
shoruld remain and those charities 
which before 1962 were exempted 
should be kept exempted.

Abother thing is, it might be argued 
that why should there be a difference 
between those charities before 1962 
and those after 1962. I would like to 
say that those charities which have 
been made after 1962 were made with 
the full knowledge of the law that 
they are going to be taxed, whereas 
those people who gave money before 
1962 were under the impression that 
it was going to be used for charities 
alone and perhaps they may have 
given larger sums. Therefore, com
munal charities should not be affected 
for two reasons: firstly, it takes away 
some part of the burden from the Gov
ernment itself, and secondly, they are 
doing some bit of good for their own 
people.

Another thing which I have not in
cluded in the memorandum is about

the trustees themselves, what we find 
is that no honest or conscientious per
son will become a trustee now. As 
a matter of fact, there is one particular 
trust where I am looking for a trustee 
and the people say that with all the 
provisions that are coming up in the 
Bill and when the Bill becomes an 
Act, we do not want to take up that 
responsibility.

MR. CHAIRMAN: Which particular 
provision you have in mind?

SHRIMATI BILLIMORIA: The
provision is that certain documents 
and statements have to be made in 
time. If they are not made in time, 
one per cent of the income will be 
taken as penalty.

MR. CHAIRMAN: Penalty for not
filling the returns?

SHRIMATI BILLIMORIA: Not for
delay. We are treated even worse 
that the ordinary assesses. If the or
dinary assessees donot sand their re
turns or even if they cheat the Gov
ernment, they are only taxed accord
ing to the rates at which they have to 
pay and the penalty is limited with 
tax.

MR. CHAIRMAN: Would you like
to be brought on par with other 
assessees?

SHRIMATI BILLIMORIA: Certain
ly not. We are not only not brought 
on par with other assessees but we 
are treated worse than other assessees. 
What I mean to say is, welfare organi
sations should be treated differently 
because these are people who spend 
their time, money and energy in order 
to do good to the people. Therefore, 
they cannot be put on the same basis 
as some other assessees, some of whom 
may be blackmarketeers or profiteers 
or something like that.

SHRI VASANT SATHE: They
should be treated more charitably.

SHRIMATI BILLIMORIA: So, I
would say that the penalty should not 
be linked with the income but with 
the taxes.
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MR. CHAIRMAN: The difficulty of 
the income-tax department’s people is 
this. A trust which complies with 
the provisions under sections 11 and 
13 enjoy an exemption, and when it 
enjoys an examption, a voluntary re
turn is not required. The difficulty 
arises where the trusts are in reality 
not covered by sections 11 and 13, but 
by taking advantage of the provisions 
of the law, they think they are exemp
ted and are not filling the returns. 
Therefore, it was considered that the 
trusts should be asked to file the re
turn not with a view to causing haras
sment which will discourage an honest 
man from becoming a trustee but be
cause of a basic scheme which exem
pts the entire amount from taxation, 
and this particular provision by itself 
•must not be used as a device by trusts 
which are not in law entitled to ex
emption, but relying on these provi
sions in their own way, and giving 
their own interpretation, they do not 
file the return. Therefore, it was con
sidered expedient that everyone should 
be made to file the return. If you 
think this is hard, would you suggest 
something else?

SHRIMATI BILLIMORIA: You
have said that for ordinary assessees 
penalty is leviable for each year. If 
charitable organisations file their re
turn one day later or ten days later, 
they will still have to pay a fine. There 
also we are treated adversely from the 
other assessees who are real black- 
marketeers. This should be removed. 
If you feel that honest, charitable or
ganisations have nothing to fear, 

then I cannot say anything.

MR. CHAIRMAN: We will consi
der it.

SHRIMATI SHEILA KAUL:
I agree with what you have .said. 
People who do social work are doing 
something else besides the social work. 
They must be given some extra incen
tive.

MR. CHAIRMAN: You have got the 
support of Shrimati Sheila Kaul! We 
will consider it.

SHRIMATI BILLIMORIA: Mrs.
Kaul is the only women in the 
Committee.

Then, about the investment in land, 
business, or limited companies. The 
land might have been taken years and 
years ago. The price of land has 
appreciated quite a lot. If this land 
is sold now, would you charge capital 
gains tax on that also?

MR. CHAIRMAN: They are not 
liable to taxation if they comply with 
the requirements of sections 11 and
13. Any gains and profits which com
ply with the requirements of sections
11 and 13 will never be taxed. The 
exemption is absolute.

SHRI R. D. SHAH: The point is 
this. If the capital gain is invested in 
a capital asset, it is not liable to tax. 
Otherwise, if the capital gain is utili
sed for the purpose of charities as is 
provided in the section, it is exempt.

MR. CHAIRMAN: Sections 11 and 
13 require that the money should be 
spent in a particular manner. If you 
spend it in that particular manner, 
them there is no difficulty. If you 
accumulate any gain, it incurs a tax. 
If you comply with the requirements 
of sections 11 and 13, any grains are 
exempt.

SHRI VASANT SATHE: If they 
sell the land and earn some higher 
amount and they invest it profitably; 
will they be taxed on that? That is 
the question.

SHRIMATI AHMADULLAH: Yes.
Having invested it, one does not want 
to expend it.

SHRIMATI BILLIMORIA; Another 
thing which we are really afraid about, 
and about which we talked quite a 
a lot, is clubbing of the income of the 
husband and wife. Ws are dead against 
clubbing of the income of husband and 
wife. As I was looking through this 
Bill, I find it has been substantially 
modified. You say that it only applies 
to cases where the woman is working 
in a place where the husband has got
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a substantial interest. I could give 
examples of women who are extre
mely clever in tfoeir own right, may be 
cleaverer than their husbands even. 
You cannot club the income of the 
husband and the wife. We have been 
agitating against this since the intro
duction of this Bill in Parliament. We 
have written to the Prime Minister, 
the Home Minister, the Finance Minis
ter and to everybody we could think 
of. We have written letters and sent 
telegrams. Then, we were under the 
impression, that for the time being 
this bill will not be brought out. Now, 
we are surprised to see that this has 
come up in this Bill.

MR. CHAIRMAN: If you say this, 
then, everything like salary, commis
sion etc., will have to be allowed. The 
wife is bound to be cleverer than hus
band. But, you should also consider 
cases where the wife may be working 
for the husband only on paper,.. .

SHRIMATI BILLIMORIA: Instead
of putting it down in the Bill it 
should be left to the discretion of the 
Income Tax Officers and Commissio
ners. who would be able to find out, 
after questioning the wife and the 
husband, whether the wife is really 
doing work in the office or not.

MR. CHAIRMAN: That discretion 
is there today.

SHRIMATI BILLIMORIA: But, not
in the Bill, as it is drafted.

MR. CHAIRMAN: All of us put
together have not been able to solve it. 
There is Section 40A which provides 
that under such circumstances, it has 
to be proved that what has been paid 
for is not more than what otherwise 
would have been paid for in the open 
market. But, the experience of the 
Department is very unhappy. An 
overwhelming evidence is created. 
JLven if the wife is sitting at home, do
ing nothing, except being a good house 
wife, vouchers are signed, cash books, 
cheques etc. are signed by her at 
home, with the results, that there is 
and the wife may be working together

to suggest something in this regard? 
How should we distinguish between a 
genuine case and a non-genuine case?

SHRIMATI AHMADULLAH: We
have amongst us a colleague and she 
is a Gujarati woman and she runs her 
own business. She had worked with 
her father. She is an extremely effi
cient woman. She goes abroad for 
business and other things. The income 
Tax Officer put her to a very gruelling 
test for more than three quarters of 
an hour, at the end of which, when 
her replies were satisfactory, he apolo
gised to her. But, there may be cases, 
where the woman may be knowing 
nothing, about the work, with which 
she is supposed to be connected. But, 
it should be easier for the Income 
Tax Officer to ascertain as to whether 
she is really working or she is merely 
a wife doing nothing. The real posi
tion can be ascertained by any intelli
gent Income Tax Officer. There is 
another matter in regard to which we 
have felt very strongly. This is in 
regard to womens* education. The 
education of women has fallen behind 
that of men. As it is, opportunities are 
less for women. If you prevent her 
from earning her own money, what 
will happen is that, women’s education 
will fall back. If the question arises 
as to who should be educated, whe
ther the son 0r the daugher, the father 
will educate his son and not his dau
ghter. In future, he will be even 
more inclined not to educate his dau
ghter because her income will be tax
ed along with that of her husband. 
This is a socio-economic problem and 
it is a much bigger problem. This i« 
not merely a tax problem. I humbly 
submit that we cannot afford to 
penalise women even more than what 
she is already penalised.

SHRIMATI MANOHAR: I would like 
to make some observations. This is in 
regard to Clause 14-Section 64. Here, 
I would like to suggest that for women, 
who are working in small scale indus
tries, perhaps, you can make an ex
ception. There are a number of small 
scale industries, where the husband 
and the wife may be working together
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and both may be doing excellent work. 
In such cases, the income of the 
husband and the wife should not be 
clubbed for the purposes of tax.

MB. CHAIRMAN: Do you mean to 
say that there should be no limit?

SHRIMATI MANOHAR: You can
exempt all small scale industries from 

/  the provisions of this Bill.

MR. CHAIRMAN: What should be 
the limit 0i small scale?

SHRIMATI MANOHAR: There axe 
various definitions which have been 
laid down. I believe, there are ten 
definitions as to what should be con
sidered a small soale industry We can 
abide by them. Instead at creating 
confusion, by having fresh definitions, 
we can abide by the existing provi
sions. I also agree with what Mrs. 
Billimoria has said. You should 
leave it to the discretion of the In
come Tax Officer as to whether the 
wife is really working or not. I would 
suggest that this matter should be 
taken up with the Department and we 
should see that this sort of thing is 
enforced instead of penalising the 
women who are genuine. If a woman 
is genuinely working. She is 
penalised.

SHRI VASANT SATHE: There are 
certain clever husbands who always 
take their wives and ask them to 
join to avoid taxation.

SHRIMATI MANOHAR: There is 
always a possibility that somebody 
may abuse the provisions ol the Bill. 
What happens is this, jt is not possi
ble, by legislation, to avoid Indian 
malpractices. I would suggest that 
we should legislate bearing in mind 
that people can be honest, if they are 
given a chance to be honest, if I may 
put it that way. There may be a 
large number of cases, where the 
husband and the wife may be work
ing together in small scale industries. 
They should be exempted. There 
may be some cases, whether this may 
be abused.

SHRI VASANT SATHE: Would
you be satisfied if certain qualifica

tions are prescribed as a test of 
genuineness whereby, purely on qua
lifications, of a wife, she becomes 
entitled in her own way. I say this, 
because, there have been instances 
where the wife works as PRO and 
interior decorator, where, even the 
test of scrutiny which you are sug
gesting would not be really applied. 
How are you to scrutinise? rihere may 
be various ways about that. My test 
would be this. Let us take a general 
example, like that of a doctor and a 
nurse. The test would be unmarried 
would deserve that even though the 
wife having the same qualification 
would be preferred. Would you think 
that would be a better provision?

SHRIMATI AHMADULLAH: If
there is a doctor-nurse couple or a 
lawyer-couple, then it is obvious that 
the woman is qualified. In such a 
case, she can be exempted; but in 
our country where you need not have 
any qualifications to be a business
man, why should there be a qualifi
cation to be a business-woman? If 
you feel that she is pulling her 
weight and deserves that much money 
which she is getting, it should be all 
right.

SHRI VASANT SATHE: The qua
lification is determined by the nature 
of the business. If the business itself 
does not require any other qualifica
tion, then what you say is correot.

SHRI VIRENDRA AGRAWALA: 
Do you mean to say that no woman 
or wife need have any experience or 
qualification whatever?

SHRIMATI AHMADULLAH: I did 
not suggest that.

MR. CHAIRMAN: I must make it 
clear that while it is certainly not the 
intention of the Government, in 
this legislation to cause hardship to 
genuine cases, the real difficulty is 
something else. In term3 of the pro
vision under Section 40A. which is 
the relevant section which governs 
the case you have been canvassing,
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there is absolutely no problem in 
regard to genuine cases. The real 
difficulty lies in our not being able to 
distinguish between genuine and non- 
geuine ones. I had explained earlier 
that a lady who was examined was 
not able, even to tell where the fac
tory is, and what the products are; 
she was not able to explain in detail 
as to what are the ingredients which 
go into the end-product Such jobs 
are assigned to ladies, for doing 
which she need not know any of 
these things. They are so ingenious
ly evolved. If she is made an ofiice- 
supervisor, her only job is to main
tain properly the office furniture and 
to see that the other arrangements 
are made properly. There are many 
ingenious ways like this. There are 
ladies who are appointed just to 
check the accounts. The cash book 
and the ledger are written every day. 
Checking up of accounts can be of 
many kinds; it need not necessarily 
mean auditing. She may have to 
check up merely whether the physi
cal cash balance tallies with the 
entries in the registers. The real 
purpose of this legislation is to help 
the Income-tax Department to get 
over the difficulty which it is facing 
to-day, through this Section 40A; and 
the purpose is to study the reason
ableness of the amount to be allowed, 
how much is to be allowed and how 
to evaluate, etc. It has been found, 
on experience, that to the case of 5 
per cent or 10 per cent rases it is 
genuine; and in respect of the rest, 
it is not. Therefore, arguing on the 
same lines as Mrs. Sujata Manohar, 
is there anything wrong, in view of 
the difficulties explained above, in 

the legislature thinking of bringing 
about this kind of a legislation? 
I would request you to appreciate 
that there is no general possibility 
of clubbing via this. It has a 
very limited scope, where the hus
band can so devise and give remuner
ation, commissions etc. to the wife 
in a manner which he wants and 
create evidence. We want to know 
as to how we can get over this diffi
culty. You have not suggested any
thing in this regard. '

SHRIMATI BILLIMORIA; What is 
the percentage of non-genuine and 
genuine ciases, i.e. where these women 
are getting very high incomes? If 
there are very few cases of a non- 
genuine nature, and if the genuine 
cases would benefit by this, we would 
suggest that we should rather allow 
the majority of genuins cases to get 
the benefit. How many millionaires 
pay income-tax? A large majority 

of people do not pay any tax, 
because of their economic conditions.

MR. CHAIRMAN: Please do not
escalate this argument.

SHRIMATI BILLIMORIA: Please
do not misunderstand me. About 75 
to 80 per cent of the people in India 
are not paying income-tax because of 
their very low income. Therefore, the 
percentage of people who are giving 
large incomes to their wives, would 
be so small that for their sake, we 
should not deprive the benefits to 
really deserving cases of women who 
work.

MR. CHAIRMAN: Who constitutes 
the exception—whether it is the 
genuine people or the non-genuine 
ones—is a question of facts. Mr. 
Shah, Chairman of the Board of 
Direct taxes, will speak on the facts.

SHRI R. D. SHAH; Unfortunately, 
I do not think I will be in a position 
to give any statistics as to how many 
there are in each case However, I 
will tell my experience on this prob
lem. As you said, this matter as-' 
sumes significance and importance in 
cases which are of large dimensions 
and large incomes. If you tako those 
incomes into account, we have made 
some studies and we find that in a 
variety of ways, the income is at
tempted to be diverted i.e. under the 
heads of commission etc. I have seen 
that in hospitals, ladies are appointed 
as Teaching Superintendents, Super
visors etc. and the incomes are distri
buted, in order to reduce the rated of 
taxation. You had said that 80 per 
cent of the working women have in
comes below the taxation level. They 
are not affected. For this reason, 
women working even in small labora
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tories and factories are not affected. 
They would not have any income 
liable to taxation. We are concerned 
with middle-level people. There are 
two consequences. In a middle rung 
of business, if the husband is earning 
Rs. 25,000, you expect that the wife 
is also working there. On hew much 
of a salary? It varies. One of the 
difficulties of the Department is in 

•regard to the genuineness of the 
fact. We can however, find it out by 
cross-examining the woman. Even 
then, I have certain doubts. Ladies, 
as you said, are very clever and 
intelligent; and they oan be tutored 
to answer two dozens of questions 
which the Income-tax people are 
likely to ask. Forgetting that, the 
next problem which arises is regard
ing the determination of the reason
ableness df the amount to be paid. 
You will find that a clerk is paid 
Rs. 300 but the wife will be paid 
Rs. 700 or Rs. 1,000. It will be 
impossible for the Income-tax man to 
say that she should be paid only 
Rs. 300, because the court will say 
that you cannot bring in your subjec
tive judgement over this problem. 
So what is the reasonable valuation 
of the emoluments for this particular 
person? These are the difficulties 
due to which we thought it would be 
safer to club this. As you put it very 
rightly, if the business is of a small 
dimension, then total income and the 
total impact of the tax is not going 
to be much. These are some of the 
>roblems.

SHRI VASANT SATHE: What
about putting a limit on the income 
for thig purpose so that the small and 
medium people are not harassed?

SHRI VIRENDRA AGARWALA: 
If you agree, what is the amount you 
would suggest?

SHRIMATI BILLIMORIA. To take 
an example, under 5,000 there is no 
income tax. The husband earns Rs.
5,000. So he is not paying income 
tax. The wife earns Rs. 5,000; she 
is also not paying income tax. You 
club the two incomes and it comes 
t0 Rs. 10,000. That comes under the 
higher bracket and is taxable.

MR. CHAIRMAN: You are making 
a mistake; this is not a general club
bing.

SHRIMATI BILLIMORIA: When
this clause comes under amendment, 
is it going to be changed?

MR. CHAIRMAN: If a businessman 
pays, it comes under that; he pays 
Rs. 5000 to his wife, in that case it 
will be disallowed and taxed in his 
hands. If that is the case you have 
in mind, that is correct.

SHRI VIRENDRA AGARWALA: 
She did not mean that.

SHRIMATI BILLIMOKIA: I was 
talking about the clubbing ot' incomes, 
not of big business people, but of 
ordinary people. Even though it is 
not there to-day we are afraid it 
might come in at a later stage.

SHRI BHAGWAT JHA AZAD: 
Take the case of a small scale indus
try. The husband «arns 5,000. The 
wife earns Rs. 5,000. What happens? 
It becomes 10,000. Is it liable to tax? 
Suppose there is a small scale indus
try where both are there and the 
total income comes upto Rs. 6,000.

MR. CHAIRMAN: Then, of course, 
it will be clubbed, as the law stands, 
unless we take your suggestion and 
make some provisions that in small 
scale industries where the wife is 
genuinely working, it should be al
lowed as a deduction in the hands of 
the husband.

SHRIMATI MANOHAR: There is 
another thing. You have provided 
in cl. 14 that if a partition of a joint 
family takes place and the wife and 
children get a share of such partition, 
the income they derive from those 
properties is going to be clubbed. 
This is not really fair.

MR. CHAIRMAN: Where do you 
get that idea from?

SHRIMATI MANOHAR: Cl. 14.

MR. CHAIRMAN: Such property, 
as you know, is not a joint family 
property simpliciter.
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SHRIMATI MANOHAR: But
henceforth, since it is going to be 
converted into joint lamily property, 
that will be so. Why should the wife 
and child who have become entitled 
to these properties in their own right 
•be subject to this? Why should the 
income they derive from those pro
perties be jointly taxed? I can 
understand if the Committee saj s that 
the individual cannot convert. That 
is a different proposition. But once 
the property is accepted as joint 
family property, today a family can 
file a return as joint family as a 
separate unit. It is allowed. Why 
should the partition income derived by 
wife and child be subjected to this?

MR. CHAIRMAN: When it is
transferred to any spouse and minor, 
it is liable to be taxed in the hands 
of the transferor. This is routed via 
the joint family.

SHRIMATI MANOHAR: If we al
low a joint family to file a separate 
return on the basis that it is a sepa
rate entity, logically it would fol
low that if there is a partition and 
the members get a share, they should 
not be taxed jointly.

MR. CHAIRMAN: Are you against 
reciprocity?

SHRIMATI MANOHAR: Yes.

MR. CHAIRMAN: Wc will consi
der that.

SHRI VASANT SATHE: Provided 
it is really retrospective. In your 
memorandum, you have said that you 
are against retrospectivity.

SHRIMATI DEENA AHMADUL- 
LAH: In respect of Trusts formed 
before 1-4-62.

SHRI VASANT SATHE; As we are 
minded now, we are not strictly 
desirous of really withdrawing the 
exemption to communal trusts. If 
we say that hereafter we will not 
give exemption, that is not retros
pective.

SHRIMATI AHMADULLAH: In
come is derived today but the trust 
was founded before 1962.

SHRIMATI MANOHAR: Re. Clause 
about charitable trusts, I may add 
this to what Shrimati Billimoria said. 
Sub-cl. (bb) says that if a trust 
derives income from any activity for 
profit unless the activity is carried 
on in the course oi the actual carry
ing out of a primary purpose of the 
trust, then it is going to be taxed. 
What happen® in mo3t public tru sty  
or charitable trusts? They hold a 
cinema show to raise funds.

MR. CHAIRMAN: We will see to it. 
You are on the question of drafting?

SHRIMATI MANOHAR: Yes.

MR. CHAIRMAN: Are you a
lawyer?

SHRIMATI MANOHAR: Yes.
Instead of collecting funds by dona
tions, they stage a play or a cinema 
show. What is wrong in that? The 
money is utilised for the welfare of 
the people. Why should trusts which 
believe in helping other people by 
raising money through self-help like 
this be penalised? I say this because 
this will be the direct result of this.
I would suggest that this should not 
be allowed to happen. If the trust is 
utilising the income received in 
whatever manner for the benefit of 
the poor people, I think it should be 
exempt from taxation.

MR. CHAIRMAN: This is one as
pect. There is another aspect of peo
ple doing some business trying to get 
exemption by utilising this provision 
in regard to trusts. To the extent 
that the money is accounted, there is 
exemption. To the extent it is not 
accounted, neither the beneficiaries 
nor the trustees, nor the departments 
know. In fact it is creating a lot 
many difficulties in the way of effect
ively arresting tax evasion via busi
ness activities. That is why the ob
ject of the Bill being the arresting 
of tax evasion, this provision has 
been brought. If you are carrying on 
any activity which is in the course 
of carrying out the primary objects 
of the trust, there is no objection. But 
if it is a business which is of a purely 
commercial activity, which is not in



consonance with the entire conception 
of charity, it cannot be done.

StiRlXlATI MANOHAR: for
instance, in the Maharashtra State 
Women’6 Council, an organisation 
with which we are connected, there 
is no question of evasion of tax. I 
will give you an instance. In our 
rescue home, we have a workshop 
where the girls are engaged in some 
oommercial activity. That is, they 
lake a contract with some commercial 
firms which are utilised for work 
with the rescue home. We have 
wt/men working, who sell foods, etc., 
such as pappad, pickles and so on.

ME. CHAIRMAN; These activities 
would not be covered by this provi
sion. The first one, you say, is for the 
purpose of providing employment to 
the girls, etc. Secondly, it is with 
a view to providing occupation. For 
instance, the Bajmo Ghar. It is an 
activity in consonance with the pri
mary objects of the trust.

SHRIMATI MANOHAR: It is not to 
provide employment, it is to give 
shelter to those women who have no
where to go. Running the workshop 
or running a food establishment is 
not the primary purpose.

MR. CHAIRMAN: We are thankful 
to you. We will consider your points 
and see that there is no hardship 
caused to the trusts which are doing 
this sort of business.

SHRIMATI BILLIMORIA: In the
Maharashtra State Women’s Council 
we are running a Women’s Home 
Industries Depot where we get things 
made by poor women who have got 
no other place to display or sell 
them. We sell them in a particular 
shop and that shop makes a profit 
which may again be ploughed back 
into the depot itself. Why should it 
be taxed? We are all honorary wor
kers. The overhead expenses are 
very few; there is profit; but that 
profit should not be taxed.

SHRI P. G. MAVALANKAR: Box 
collections are also one of the legiti
mate ways, and some of the trusts 
tarry on activities which are defl
a t e  L S -2 *  : .

n ite ly  covered by iheae provfeboat,
but which in effect are not meaat 
be covered. If they do it with ttoeir 
own self-help, not dependent M  
others, they should be encouraged.

MR. CHAIRMAN: We will consider 
the point.

SHRIMATI MANOHAR; I n * r  
refer to the point about converting 
the securities into shares of the Gov
ernment concerns and so on. There 
are many cases where the original 
corpus of the trust—while the Settler 
had made a trust—consisted of sharer 
in a private company. When the 
shares are in a private company, it 
will be extremely difficult to sell 
them. The shares may not have muck 
market value. Even if they take 2§ 
years, they will not be able to con
vert it. wherever the original cor
pus of the trust fund consists erf 
shares in a private limited company, 
it should be exempted from the pro
visions of the Bill.

MR. CHAIRMAN: We will eoxu»- 
der that. You have brought in a new 
angle. It may. be that the shares of 
a particular trust do not have muck 
market value so far as their incomr 
is concerned, and stil they are fetch
ing a good amount, and this will ad
versely affect the inflow of the reve
nues.

SHRIMATI MANOHAR: I earn
understand if the provision is matte 
that they will not invest in a pri
vate limited com f̂cmy, but when they 
have ' already done it, the eorpos 
should not be affected.

MR. CHAIRMAN: Mrs. Billimoria* 
I must thank you and your colleag
ues, and I must compliment you for 
having made a very valuable contri
bution to our deliberations. We wiH 
give our most anxious consideration 
to the various points that you hare 
made before the Committee.

SHRIMATI BILLIMORIA: Wt
thank you for giving us a pattart 
hearing.

[The Committee t o *  adjo in  « Q y



RECORD OP* EVIDENCE ^ WTH!T̂ P!|j BEFORE THE SELECT COMMITTEE 
ON THE TAXATION LAWS (AMENDMENT) BILL, 1973

Friday, the 12th October, 1073 from 09.00 to 13.20 hours in the Committee 
Room, Sachivalaya, Bombay.

PRESENT 

Shri N. K. P. Salve—Chairman

M e m b e r s

2. Shri Syed Ahmed Ag&
3. Shri Virendra Agarwala 
i  Shri Chhatrapati Ambesh
5. Shri Bhagwat Jha Azad .
6. Shri S. M. Banerjee
7. Shri Tridib Chaudhuri
8. Shri S. R. Damani
9. Shri K. R. Ganesh

10. Shri Mani Ram Godare
11. Shrimati Sheila Kaul
12. Shri Maharaj Singh
13. Shri P. G. Mavalankar
14. Shri H. M. Patel .
15. Shri S. B. P. Pattabhi Rama Rao
16. Shri Bhola Raut
17. Shri Vasant Sathe
18. Shri Era Sezhiyan
19. Shri Satyendra Narayan Sinha
20. Shri R. V. Swaminathan
21. Shri Y. B. Chavan.

L egislative Counsbl 

Shri S. Ramaiah, Deputy Legislative Counsel.

R e p res e n t a t iv e s  o f  th e  M in is t r y  o f  F in a n c e  (D e p a r t m e n t  o f  R evsn th
and  In su r a n c e)

1. Shri R. D. Shah, Chairman, CBDT.
2. Shri S. Narayan, Joint Secretary.
3. Shri R. R. Khosla, Director.
4. Slhri S. C. Grover, Under Secretary.

S e c r e ta r iat

Shri K. S. Bhalla— Under Secretary.

344



345

WlTNSBSEfi EXAMINED

I. 1. Shri N. A. Palkhivala, Advocate, Supreme Court, Bombay.
2. Shri S. P. Mehta
3. Shri B. A. Palkhiwala

4. Shri S. R. Vakil
5. Miss S. Bharucha

1I« Chamber of Commerce, Sangli.

Spokesmen:

1. Shri A. G. Lale

2. Shri R. B. Shah

3. Shri K. B. Kayastha

4. Shri M. N. Nawandhar

I. 1. Shri N. A. Palkhivala, Advocate, 
Supreme Court, Bombay.

2. Shri S. P. Mehta
3. Shri B. A. Palkhiwala
4. Shri S. R. Vakil

5. Miss S. Bharucha

[ The witnesses were called in and 
they took their seats],

MR. CHAIRMAN: Mr. Palkhivala,
you must be aware of the direction 
which governs your evidence. Accord
ing to convention, I am bound to 
point out to you this Direction which 
reads—

,4The witnesses may kindly note 
that the evidence they give would 
be treated as public and is liable 
to be published, unless they speci
fically desire that all or any part 
of the evidence tendered by them 
is to be treated as confidential.
Even though they might desire 
their evidence to be treated as con
fidential, such evidence is liable to 
be made available to the Members 
of Parliament.”

Now, you may begin.

SHRI N. A. PALKHIVALA: Mr.
Chairman, hon. Finance Minister, 
hon. Members of the Lok Sabha, you 
must have heard so much on this 
Bill, already, perhaps. I thought I had 
better deal with specific points 
rather than make any general obser
vations. As all of you are aware, Sir, 
the main purpose of the Bill is to 
curb tax evasion, to check tax avoid
ance and to unearth black money. 
My endeavour will be to show how 
far this Bill can possibly satisfy all 
or any of these three objectives.

There are some fiscal Bills which 
are positive in the sense that the 
implementation of the same would 
lead to development and increase in 
production. There are some which 
are negative, in the sense that they 
will neither do any positive good 
nor do any positive harm, and there
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are some which are counter-produc
tive in the sense that they are not 
merely negative, but may defeat the 
very purpose which the Legislature 
has in mind. 1 think it wouid be a 
fair comment on this Bill, to say 
that it is not positive in any sense of 
the term at all. There is not a word 
in the Bill, which may possibly lead 
to increased production, which can 
result in the savings and which can 
result in growth. You may well say 
that this is not the intention of the 
BilL I would accept that criticism. It 
is obviously not the objective of the 
Bill to increase production or lead 
to growth or to foster savings. But, 
Sir, as to the question whether 
the provisions of the Bill are 
negative or whether they are counter
productive, I would say, that most of 
tv* provisions are negative and some 
of them are counter-productive. My 
eiidcnvour would be to show how 
some of your laudable objectives 
could he defeated by what is sought 
to be done here. The question of tax 
evasion, which, no doubt, is occupy
ing the minds of the many distin
guished Members of Parliament as 
well as quite a few people in the lay 
world, is a question, which, I think, 
calls for some realistic appraisal. My 
own plea is this. As a result of my 
experience in the profession as well 
as in the business world, I would say 
that there are two powerful factors 
which have led to tax evasion and 
creation of black money. The first 
and the foremost is the type of eco
nomic system, which we have built 
up arid which we are persisting in, 
particularly, our pricing policy. The 
second factor is the fantastic rates 
of taxation. On the first part, I will 
not say anything except a few words.
As regards the price structure, it is 
completely unrealistic and it will 
make the black market prosper and 
flourish even if Parliament did 
nothing but pass laws Tike this for 
the next 30 years. No power on 
earth can check black money so long 
as our present pricing system remains 
as it is.. Let me give some examples 
to explain what I am talking about. 
One bag of cement has a controlled

price of Rs. 12. But, it is sold in the 
black market at Rs. 32 and it hai 
gone up to Rs. 37. The difference ta h  
ween Rs. 12 and Rs. 32 is Rs. 20. 9a, 
the premium is almost 150—200 per 
cent. On a Rs. 12 price fixed, tfee 
manufacturer cannot make both end» 
meet. He cannbt even keep the pla*t 
in good health. Every plant is a na
tional asset, whether it belongs to ttot 
ACC. or it belongs to the Cemeflt 
Corporation of India, owned by |fae 
Government. Every plant is a na
tional asset. Everything really belonfli 
to the nation. I think of only one 
Sector, namely, the national sector. 
I do not make a distinction between 
public and private sectors. There to 
only one sector, namely the national 
sector; and every one of us is in ft. 
Every plant and machinery is in it. 
You are not in a position even to 
keep the plants in good health. When 
the price increase came, it gave 
Rs. 10|- per ton. Twenty bags make a 
ton and you give a price rise of 
Re. 0-50 per bag, when the black 
market premium is more than Rs. 
20! In steel, the Goverrnn^nt baa 
now made the sensible decision of 
having some categories which are ex
cluded from this recourse to price 
control. You find again that the plant 
could not be kept in good health 
but the black-marketeer makes a l  
the money he wants. In cement, as a 
result of the price structure, tfce 
Centra] Government alone is losiM 
Rs. 20 crores a year/ even if only It 
per cent is sold in the black market. 
Actually, thr' proportion sold in the 
black market ig much higher, But 
assuming it is only 10 per cent the 
Central Government is losing Rs. 10 
crores a year, leaving aside the sales 
tax which is lost to the States. Hito 
is the sorry state of affairs. I will not 
give details but I can give you infor
mation as to how the price structure 
is working against the national inte- 
terest and depriving Government a£ 
its dues. I must concede straightway 
that even assuming that you reduce 
your rates of taxation, the position 
will not improve if you allow year 
pricing policy to continue as it to. 
No dealer can show these thing* la
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Ifet book*. Otherwise, he will be
djuurged with criminal violation of 
Hie provisions of the Defence of 
fedia. Act and the Essential Coramo- 
dfties Act. It is true that some 
reduction of taxes, unless accom
panied by a very sensible pricing 
policy, may not be of any use.

I think the Select Committee, if I 
May say so with great respect, has a 
historic job to do. They are not con
cerned merely with the 141 clauses 
of the Bill. They have the privilege 
of deciding whether this country will 
go the same way as before, or whe
ther we can experiment, for some 
years, with a more sensible and a 
more realistic tax structure. I make 
bold to say that there is no country 
in the world which has the levels of 
income-tax and wealth tax compara
ble to those in India. These levels 
are unheard of in any other country. 
1 have got with me facts and figures 
of every important country in the 
world, l^iere can̂  be no contradiction 
of these figures. The only country 
which comes fairly close to India is 
Burma where there is no economic 
activity. It is a country with great 
potential. But it hag now got queues 
lor bread even in Rangoon although 
in the past it used to export rice to 
India and other countries. This is 
what misguided ideology can do to 
any nation. Where there is no econo* 
mic activity and where the income- 
tax rate goes up to 99 per cent, it is 
a practical joke rather than a serious 
exercise in planning. If you exclude 
Burma, there is no country in the 
world which has got such levels of 
taxation as India. People may ask, 
“have you made a study as to how 
far the lack of development is the 
consequence of heavy taxation?*’ My 
answer to it would be, “It is like 
putting the question whether mother’s 
love is good for the child; or like 
taking me to show how, if an em
ployee is treated badly, he will not 
ke loyal to the employer.” The thing 
^>eaks for itself. Al] that you need
Ii a little amount of commonsense to 
mdorstand what is happening; and 
potting yourself in the position of

the man who earns a large income. 
The situation is this. A man finds that 
it is better for him to earn Rs. 301- 
and keep it outside the scope of taxa
tion rather than honestly earn Rs. 
1,0001-. If he shows an income of 
Rs. 1,000|- he will not be able to 
keep even Rs. 30|- with him. I ask 
the hon. Members, “how many peo
ple in public life would pay their 
tax honestly if they had an oppor
tunity of earning a large income and 
concealing it?” I am talking generally 
of human nature as a whole. Some 
people will always be dishonest, how
ever low the taxation may be. I am 
talking of the large category of 
human citizens who are not basically 
dishonest. Human nature is not basi
cally dishonest. I do believe that in 
India, as in other countries, there is 
a hard core of people who are basi
cally not dishonest. But if you impose 
burdens on them which are unbear
able, then they find ways and means 
of looking after themselves and their 
families. Another example ia this* 
One man earns Rs. 60,0001- and 
another earns Rs. 6 lakhs a year. Are 
you aware of the difference between 
the two, after paying taxes? It is 
Rs. 23,6301-. Imagine the difference 
between the pre-tax and the past-tax. 
amount. If your son is a qualified 
surgeon who can earn a decent 
amount, what temptation do you 
put in his way, to refrain from
disclosing everything he earns? 
What incentive are you leaving 
for any one? I can understand a
system where a man cannot earn; but 
here, he is permitted to earn; but he 
cannot keep his earnings. It is like 
telling a man, “you will not be de
barred from having a child; but after 
you get the child, the State will take 
it away.” In one case, the man does
not earn at all; but in the other,
you tell him, when he earns some
thing, “you are only a tax collector 
for the Government.” This has never 
worked in any country. If you look at 
the most progressive countries of 
Asia, viz,, Korea, Taiwan, Thailand, 
Malaysia, Singapore and Iran, which 
are the countries with the fastest 
rates of growth, you will find that



the maximum limit of income-tax in 
those countries is 50 per cent. Inci
dentally, I may mention that when 1 
am talking of high rates, I am not 
talking of top bracket alone. I am 
asking for a very serious and a very 
drastic reduction all along the line, 
even for Government servants. We 
made a study recently which indicat
ed that even in socialist countries like 
the United Kingdom a Government 
servant would pay at the rate of 5.5 
per cent average income-tax where 
his counterpart in India, would pay at 
the rate of 19 per cent. I am talking 
about the top level because it is 
more striking; but my argument 
extends all along the line. Now in 
these six most progressive countries 
of Asia, the rate, as I said, is no more 
than 50 per cent, and all along the 
line you have much lower rates than 
in India.

I am going to submit, if you will 
permit me, a written memorandum 
afterwards where I will give you all 
the comparable rates and you can see 
for yourselves where India is. Today 
our rate of growth,, as a result of this 
terrific taxation, puts us practically at 
the lowest rung of the developing 
counries of the world. The only un
der-developed countries of the world 
whose rate of growth is as ’ow as In
dia’s are Burma, Congo, Haiti, Mall 
and Somali. These are official world 
statistics.

Today Indit is helping to develop 
other countries. We have collabora
tion agreements with, and projects in, 
27 countries of the world. We are 
able to open offices in Germanv. There 
are Indian firms who are acting as 
consultants in Germany. We have our 
Tata Precision Factory in Singapore 
where we are showing the Singapore 
people wh*t craftsmanship is, how 
they can train technicians. Indians 
are doing It.

What is the rate of growth in Singa
pore? Only four days ago, they an
nounced s w w  plan and the rate of 
errowth aim*d th«r*in is 15 tvr cent 
For the last five years, their average

has been 14 per cent What is our 
rate of growth? The Fifth Plan talks 
of 5.5 per cent only. But our actual 
rate of growth is not even 2 per cent

Why, when Indian skillg and tech
niques are developing other countries, 
can we not forge ahead in India itself? 
The reason is the fantastic taxation 
which no rational man can justify. We 
have become so used to it and our 
minds are so conditioned to it that 
we do not see what disaster can be 
fall a country which indulge* in this.

Let me give the example of Iran. 
We never get people from Iran to help 
in our technical problems. But Ira
nians take our help. Today in Iran, 
Indian technicians are working. They 
are helping in their electricity gene
ration. The Tanavir project in Iran 
is 100 per cent owned by the Iran 
Government. Indian technician are 
there as consultants. On the other 
hand, in our own country, we do not 
have sufficient electricity production. 
Whereas we are ab^e to generate elec
tricity for other countries, we are not 
able t  ̂ do it here. Why? There are 
no savings out of which you can keep 
your p'ant in good health. Today our 
assets are rotting. You cannot spend 
enough. You cannot maintain them 
because there are not sufficient sav
ings.

What is our rate cf corporate sav
ing? This rate has fallen to the low
est figure ever reached. Our rate of 
national savings is only 8 pej cent 
Why cannot we have 18—20 per cent? 
You mav asV: Are we not redistribut
ing our weaUh? My answer is simple, 
I in redistribution of werlth.
I think your fiscal system must be 
such as to acbi?ve redistribution of 
w«a’ th* from the rich, let the wealth 
gradually go down to the poor. But 
Tirb^t r>r*  w p  do^ng? Our redistribu
tion t^k^n th» form of taking the 
weaUh from th° honest rich and mak
ing it ov**- tn dishonest rich This 
is the redtorProtion we are achieving 
toda,f! Th'-* honest ar* getting poor; 
the dishonest are amassing wealth.



Look at some of the big restaurant* 
and cinema houses. Who are the peo
ple who are having these? Smugglers 
and blackmarketeers. They are un
touched by anything. They are not 
worried by this taxation. It is only 
the honest who are vociferous. You 
will not find the dishonest elements 
worried about this. It is only the 
honest who have the good of the coun
try at heart wh0 feel and are concern
ed about what i8 happening.

I am not pleading for myself or my 
class. I can live comfortably however 
high be the level of taxation because 
my needs are very few. I have no 
children to provide for. But I am 
thinking of what will happen to the 
poor. How can you generate resourc
es in an atmosphere where your rates 
are so high?

Take Iran. Their last plan which 
was published only six months ago 
aims at a rate of growth of 14.3 per 
cent. Consider this: we cannot have 
even 5 per cent rate of growth while 
they have 14-15 per cent

This, in short, is the position. You 
may ask: *What about a tax cut? Do 
you think it is necessary in order to 
give a boost to the economy? Let me 
give you two examp'es of this. In 
1972-73, two phenomena happend in 
the west. In the UK, they found that 
their economy was sagging. There was 
unemployment. Their figure oi the 
unemployed reached one million. Do 
you know what they did? They cut 
taxes in their budget by £  1.200 mil
lion. This was the cut in the UK bud
get in a single year. The Wanchoo 
Committee has told you: ‘Bring down 
the rate to 75 p<?r cent’ . I tell you 
a cut in rates would not mean any 
teas tax collection at all. I shall prc- 
aently show that far from involving 
any loss, it would mean a gain to the 
exchequer.

A® I stfid, in the UK, they had a 
cut of £  1,200 million. But what did 
their Trade Union Congress, their 
apex labour party organisation, do? 
In an official pubMcation, the Trade 
Union Congress aaid: "Let there be a

cut of £  1,500 million9. But the Chan
cellor of the Exchequer restricted the 
cut to £  1,200 million. What has been 
the result in just twelve months? The 
economy has picked up. They have 
had the highest rate of growth since 
the last war. The figure of the 'un
employed has dropped from one mil
lion to about half that in just one 
year. .

Then take the other example of 
Canada. This year in their budget, 
introduced at about the same time as 
my hon. friend, Shri Chavan present
ed ours,—when they found that their 
unemployment rate had gone up to 7 
per cent, they had cuts in the budget 
to the extent of dollar 1,300 million.

Now these are steps by which the 
nation does not lcse. I have not the 
slightest doubt that if you make your 
levels of taxation on individuals and 
companies reasonable, the Finance 
Ministry would be the greatest t>enefl- 
ciary. Let there be a boost given in 
this direciion. Our Government wants 
revenues. But larger revenues will 
come not as a result of higher rates; 
they wi4 be the result of larger in
comes and more people having tax
able income. Today instead of 3 mil
lion people with a taxable income, 
you could have at least 10 million peo
ple with taxable income—if only you 
could have savings which would re
sult in larger generation of wealth.

Let me give you som? statistics 
which cannot be controverted. Our 
country is a giant held in chains. If 
our industrial development cou’d in
crease by only 12 per cent a year, do 
ycu know what wou'd be the result?
A 12 per cent increase in industrial 
production would mean for my hon. 
friend, the Finance Minister, a Rs. 930 
crores per annum increase in excise 
and income tax alone—leave asidr: the 
benefit to the States by way of sales 
tax.

TMa is a brief picture of what the 
heavy rates of taxation are doing to 
us. My submission to the h^n. mem
bers is, and I sav it purely out of a 
burning desire to see that some good



is done to this country, please reduce 
ike rates o f tax, because even if you 
jn v id e  the death penalty for tax eva- 
rtoo, you will not be able to stop it 
with thij level of taxation. On the 
•ther hand, if the rates are made rea
sonable and the laws are administerr- 
ed reasonably, you can hae every hope 
tfiat tax evasion will come down. Of 
course, it cannot happen overnight; it 
will take some time. But what we 
have done is that we have corrupted 
the nation. We have so corrupted the 
mation with this terrific burden that 
honest people in the higher brackets 
who would like to pay do not. But if 
tte  process is reversed, gradually you 
will find that thig is a nation which 
is basically honest and it will rise to 
Hs legitimate moral stature.

1 think it is a matter of the deepest 
regret that this Bill which is based 
on the Wanchoo Committee's report 
is based only on a part of the report 
and has deliberately ignored some 
ether portions. Some portions Which 
by themselves cannot work are sought 
to be incorporated in this Bill. As I 
read the Wanchoo Committee’s report, 
a lowering of rates of tax all along the 
line, not only at the top levels, is 
absolutely essential. Without it all 
these measures would be useless.

MR. CHAIRMAN: Let me have one 
clarification. Whatever may be th(* *ax 
rates are the moment, the fiscal policy, 
fiscal legislation and the creation of 
a climate, to which reference has been 
made,—these are palpably outside our 
purview. What has been agitating the 
minds of the members of the Com
mittee is to what extent the question 
of rates is within our purview. As you 
are aware, the rates are determined 
annually by the Finance Act. We have 
to determine our scope very meticu
lously snd carefully. We have been 
hearing witnesses on this question and 
invariably they have been telling us 
that unless we rationalise rates of 
taxation, it is very difficult for us to 
see how we can arrest tax-evasion. 
XT you think that this Committee 
tfeould take up this question, how do

you think it will fail withift, our 
purview *nd scope? This is a legal 
question.

SHRI N. A, PALKHIVALA: U would 
fail, in my opinion, olearly with the 
scope, jurisduiction and competence of 
this Committee.

This hon. Oommitlee is dealing 
with this Bill. This Bill has a speci
fic, overriding objective, namely, cur
bing tax evasion. If I may say so 
with great respect, it i* not only the 
right but the duty of the hon. Mem
bers here to indicate in their report 
how this particular objective can be 
achieved. In other avoids, when the 
Select Committee is appointed, it 
does not deal merely with, say, Sec
tion 5 or section 7, but it deals with 
the Bill as a whole. You canot deal 
with tlhe Bill unless you deal with 
the objectives of the Bill. The pri
mary object of this Bill is to curb 
or check tax evasion. If hon. Mem
bers are satisfied that tax evasion 
cannot be curbed, with the rates of 
taxation prevailing in our country, 
due to forces of human nature, I beg 
to submit that you have to sent it 
in your report objectively,—whichever 
way you would like to do it—and it 
is clearly within your purview. To 
my mind^ that part of the report will 
be more important than your com
ments on the clauses. We just deal 
with the symptoms; but we are never 
tackling the root cause at all. It is 
my submission that you would be 
pleased to deal with the root cause— 
whichever way you may like to deal 
with it. It is necessary that this 
Committee tfiould discharge its his
toric function, whatever may be the 
ideology of the Members. I do not 
think ideology has any part to play 
here, whether it is Communist, or 
socialist. The basic fact remains 
that blackmarketing and tioardin* 
should not be allowed to flourish.

I may submit to you that—as a re
sult of my own personal experience,— 
you are converting more and tnort 
honest people into dishonest people. 
It Is the character of the State whidh 
ti at rtakt. Wt have played with tt
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far long, and the time has come when 
we should have the courage to decide 
fee right way. I do not think it is 
politically impossible. On the con
trary, politically, it would be perhaps 
a great feather on the cap oi the pre
sent Government that they have been 
able to curb tax evasion and curb 
hlackmarketing in the right way.

MR. CHAIRMAN; This is a narrow 
question of legality.

SHRI ERA SEZHIYAN: While
appreciating your arguments, I may 
point out one thing. There are studies 
made by the ARC on the concealed 
income. They have come to the con
clusion that an increase in the rate 
•f taxation was not followed by an 
increase in the tax evasion, nor a 
decrease in the rate of taxation has 
brought about a higher tax collection.

The second point is what is your 
veaction to the suggestion of keeping 
the rate of tax high, to give a tax 
credit on a progressive scale in res
pect of the income saved and invested§ 
and providing an effective in-built 
mechanism for promoting savings and 
investment?

SHRI N. A. PALKHIVALA: The
ftrst point is, an independent objective 
study has come to the conclusion that 
if the tax rates went up, the evasion 
did not go up. I would like to ask, 
how does the Committee know that. 
I*i a country of more than 500 million, 
even at that time, how does one know 
that evasion did not go up? With ex
perience, I have become a little skep
tic about your figures of t$x evasion. 
It is like the report published recently 
in New York which said that there 
are eight million rats in that city. 
Who has counted the rats? How do 
you count them? Yet, it got published 
and I am sure 90 per cent of the 
people who read it must be believing 
that. My point is that we who deal 
with business and the honest business 
people, know. This is a matter of 
▼mlue judgment. It is not a matter 
of statistic. Not that the Committee 
e * 4 l  catch hold rt. sv'. ISO blaek-

marketeers and ask them, 'Tell us, if 
the rates were lowered, would you 
still evade payment of tax.” They 
may say yea or no.

SHRI ERA SEZHIYAN: It is not
from any interview taken by anybody. 
It is a study made On tkie detection of 
concealed income and that is how it 
came to light. Do not under-estimate 
the scientific nature of the study.

SHRI N. A. PALKHIVALA; I am 
not trying to under-estimate tha 
scientific nature of the study. But I 
am only cautioning the hon. Member* 
against over-estimating the data 
available to them, on which a scienti
fic conclusion can be reached. The 
correct data cannot be made avail
able; it can be available, not to a mar 
who sits in his office room; but onl* 
to the man in the market-place, who 
knows what is happening. For exam
ple, if anybody told me that an ob
jective study shows that there is no 
money made by the cement dealers, 
I would not accept it. My personal 
experience shows that some cement 
dealers, steel dealers are making all 
the money that would make them 
comfortable for the next hundred 
years.

The point is, it is not a matter 
study so much as a matter of evalua
tion. It is matter of value judgment. 
With a perceptive mind, you look at 
the facts and see what is happening.

So far as the second question is 
concerned, when I say a reduced rate 
of taxf I am not on the best mecha
nism of achieving it. It may be you 
have to keep your rate high but those 
who save may be taxed at the effective 
rate of 70 per cent. There are various 
mechanisms by which you can effec
tively reduce the rate.

Take Ceylon, I had the honour of 
advising that Government some years 
ago. They reduced the effective rate 
to 60 per cent, but the rate national 
highest rate remained on paper as 
90 per cent. But they had a built-in 
mechanism, by which they who saved
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paid not more than 60 per cent by 
way of taxes.

MR. CHAIRMAN: It was .a very
narrow question on which I interrupt
ed, namely, the legality. I welcome 
the clarifications that are sought, but 
I would request hon. Members to be 
brief.

SHRI P. G. MAVALANKAR: The
whole question was this. We have 
been talking about statistics wluch 
may deceive us, and the question of 
value judgment was injected into the 
whole argument. Wou'd you tell us 
how it is possible for an institutional 
set-up to go into the question of value 
judgment? After all, if the individual 
is interested, he can do it, but if an 
inBJLu.ion has to make a decision^ the 
question is whether that is feasible. 
Secondly, along with the d.rect taxes, 
what specific and concrete economic 
and fi8?a] measures would you suggest 
to help the point that you have been 
trying to establish so well?

SHRI N. A  PALKHIVALA: There 
are two points which the hon. Member 
has been pleasad to raise. First, the 
value judgment one has to form, be
cause we deal wi.h human nature 
here. You are deal ng wi h the normal 
hum^n reactions to certain govern
mental levies A va!ue judgment has 
to be formed. becaus3 whichever way 
you form it, that would be the bedrock 
of your whole reDort. I would submit 
that a valuo judgment has a most 
significant p'aee vn the deiberations of 
the Committee like this.

So far as the socond question is 
concerned, as to what are the other 
measures, I would not go into the 
detai s because as the Chairman rightly 
remind 3d me, your scops ;s somewhat 
limited and it would have to be res
tricted on^y to the fiscal measures. 
Without expatiating on the problem,
I would mereV say this. Tf only we 
wou'd dhange our pri ing system, we 
could effect on® of the greatest eco
nomic transformations of our time. 
Today, the trying need is for the

basic materials which are needed for
the people. We have got enough lime
stone and all that. What we need are 
the financial resources. We are just 
short of resources and, a« I said, the 
redistribution has taken the form 1 of 
wealth going from the honest rich to 
the dishonest rich. That ia the re
distribution that we have effected. 
Therefore, I would say that the pricing 
policy must be changed. Our economic 
policies must be changed. We have to 
th*nk in terms of the national sector 
only. We cannot differentiate between 
the public and the private sector. I 
think, in course of time, the distinction 
will go. I have not the least doubt 
that people will become a little more 
reaUstic. We should have only one 
sector, namely, the national sector. 
Everybody has to work in support of 
the nation and to make the nation go 
forward. Neither the Government nor 
the peop’ e wou'd be able to do it 
alone. We have to do it in colla
boration.

SHRI SATYENDRA NARAYAN 
SINHA: Sir, the learned witness has
said that he is not opposed to keeping 
the tax rates high, but, he wants that 
some in-bui!t mechanism should be 
there in the tax system, so that, the 
effective rates of taxation may come 
down. Mav I ask him as to what 
:s th? present effective average rate of 
taxa'ion whi h the corporate sector 
and individuals pay?

SHRI N. A. PALKHIVALA: First,
I would like to, if I may say so with 
resp3ct, correct the hon. Member. I 
have not sa;d that the rates should 
remain as th?y are qnd that I want the 
other Incentives What I said was this. 
If a Government chooses to lower the 
rates, not by reducing the rates them
selves, but. by having various incen
tives etc., then, that is a matter on 
wh:ch the Government h^s to taka a 
decis;on. I a*m not on that. I am not 
on the tvpe of mechanism that we 
shouM have. Wt^atever I hav* said, 
shnuM not *>e tak*n to me*n th*it I 
want the rate to remain at 97 75 per 
cent. I think tint ig psvcho^gically 
and completely wrong. Therefore, I
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am against this high rate. The hon. 
Member also mentioned the point 
about effective rates. I think a lot of 
pulling of wool over the eyes has been 
done by a s.mple gimmick. You are 
told ‘don’t think that our rates are 
high; our effective rates are low and 
we give depreciation and we give X  
and Y etc/ Let me tell you what the 
factg are. No country on earth will 
ever take depreciation into account in 
determining the effective rate. The 
initial depreciation wh.ch we are pro
posing to reintroduce is something 
which is antiquated and out-dated. 
There is no progressive country in the 
world which talks any more about 
depreciation and initial depreciation. I 
do not know if the hon. Members are 
aware of this. In many of the pro
gressive countries including U. K. 
Ireland, many countries in Africa, as 
well as in some countries of the East, 
they have provided tihat you can write 
off 100% of the depreciation in any 
year, you like. You can write it off 
in the first year in the second year or 
any other year. We are told that if 
we take into account the depreciation, 
the income tax on companies would 
be reduced from a higher figure to a 
lower figure, it is all a pure jugglery 
with figures. You may well say that 
various deductions for revenue ex
penses are allowed, ani if all that 
is taken into account, the rate 
will come down. The real incentives, 
which were given, in the past 
are all just taken away. Can you 
point out one progressive country, 
where the incentives are as low 
a« they are in India today. In Shri 
T. T. Krishnamachari's time, we used 
to have various reMefs. If you paid 
more exciss, you got relief in income- 
tax. You increased production and 
tax reMef was given. If you were 
a priority industry, you paid a lower 
rate of tax. You were given various 
other reH?fs. Everything is now 
gone. You increase production, your 
reMef is zero. Tf you are a priority 
industry, no relief wiM be given. Eve* 
dave'opm*nt rebate wiH go from May 
1974. When, at a time, wo need aM 
these reliefs, we have nothing. The

initial depreciation which is sought t* 
be given now is just meaningless. 
What good is your initial depreciation 
of 20 per cent, when in other countries, 
you can wnte off 100 per cent of the 
cost in one single year. What is this 
initial depreciation? It is n otin g  at 
alL What we are giving is a fleabite. 
We are giving Rs. 3000 as exemption 
in respect of dividend income and in
terest on bank deposits. Do you knoffr 
that Pakistan has been giving Rs. 6,000 
for the last several years?

Further we are only increasing the 
rate in another way. That is what the 
Canadian Finance Minister said in this 
year’s Budget Speech. This is what 
the Canadian Finance Minister has 
said:

“If a man gets a 5 per cent rise in 
salary, but, the cost of living has 
also increased by 5 per cent, he has 
the same real purchasing power as 
he had before and nothing moref 
yet the progressive tax system can 
leave him worse off than he was 
before because he has entered a 
higher tax bracket.”
Suppose, a person’s income is 

Rs. 60,000 in one year. He pays a 
certain amount or tax on that. When 
he gets Rs. 70,000 in the next year, 
he pays more tax. But when he gets 
Rs. 70,000/- he gets no more in terms 
of real money, than last year’s income. 
In terms of real money, he is not 
getting any more, but he has to pay a 
higher rate of tax. Suppose, a man 
has bought a house for Rs. 50,000. 
Af^er ten years, he seUs it for Rs. one 
lakh, you say that he has made a 
can^al gain of Rs. 50,000. But he has 
actually made a loss when Re. one 
lakh i<? less at constant prices than 
Rs. 50 000 ten years a*ro. You say 
that he has made a capital gain when 
rea’ ly he has made a capital loss. 
Lord Shqwbross the ex-Attomey 
General of Eng’and, said recently that 
a raoital gains tax which does not 
take in^o account the factor of infla
tion i« the ereat*<?t frau^ in the history 
of fiscal leg a tion . Look at t(h« small 
man, the middle class man. who has 
some s*v;n*s pnd who wants to invest 
the same in a new enterprise.
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MR. CHAIRMAN: We have had
efficient discussion. I do not stop 
any Member from asking questions. 
We have to confine ourselves to the 
provisions of the Bill. May, I, there
fore, request the hon. Members as 
well as the witness to be briet on 
tile general principles, Mr. Sathe.

SHRI VASANT SATHE: Sir, would 
ypm consider that the tax structure, 
having been what it has been all 
these years, going from bad to wortse 
in the major industrial or business 
houses in the country, where sub
stantial production of manufactured 
goods is taking place, including ACC 
Cement, during the last ten or fifteen 
years, has capital formation for the 
total assets, in their case, declined or 
increased? Secondly, has it been 
ploughed back or diverted in other 
investments? If so, where has this 
increase gone? There has been some 
eapital formation and there has been 
some growth. Where has this been 
invested? Is it in the production of 
essential consumer goods for the 
masses, or, if I may use the word, 
lor the higher sections of the society, 
who have a high purchasing power? 
And, therefore, would you think that 
growth should have no relationship 
with areas where investment of 
savings has to take place; and should 
it, in any way, be glided or controlled 
by the Government? These are my 
W o suggestions.

SHRI N. A. PALKHIVALA: On
the first question, as t0 whether the 
assets have increased, the answer is, 
*Yes.M But the point is that they 
have not increased half an fast as 
they should have. In a developing 
economy, if you find that the assets 
have increased from Rs. SO crores to 
Rs. 35 crores, you must first take 
kxio consideration the fact that your 
rupee has gone down in value. We 
weed to put up a new cement plant 
on the basis of the cost being Rs. 200 
per ton of capacity. It was about 7 
yeani ago. Now, it would cost Rs. 550 
per ton. How do you find money 
fer the new rate of Rs. 550? Re- 
womre*t must be generated. The gene- 
*■*>» hat been dismally poor be

cause witte this level of taxation,
there is no saving. Secondly, in 
reply to the question, “has it been 
diverted?” The answer is “no*\ Now 
in A.V.B. we build boilers at the in
stance of the Government. Without 
the boiler, we cannot generate elec
tricity. In the case of priority in
dustries, it is necessary to give in
centives. Therefore, the priority status 
should have never been abolished. 
It was a grievous mistake com
mitted, due to a short-sighted policy* 
People must have thought that more 
revenue will be obtained; but that 
can be done only by reducing the 
rates. I find sometimes a criticism 
that even a big house like Tata’s 
makes lipsticks, as if it was a crime.
I may tell you that Pandit Jawahsr- 
lal Nehru made a personal request 
and we have a letter which I can 
produce. Mr. C. C. Desai, the Sec
retary informed that the Prime Min
ister was very anxious that in order 
to save foreign exchange on cosme
tics, we should go into that line: and 
at the instance of the Government, 
We went out of our way to ro into 
that line.

SHRI S. R. DAMANI: My main 
question is this. You dealt extensive
ly on industrial production and eva
sion of tax due to high rates pres
cribed. Do you think that by giving 
more exemptions for certain things 
like education of children or main
tenance of old parents etc., the evil 
of tax evasion will be reduced?

SHRI N. A. PALKHIVALA: I
would *say that if a man is starved 
of food, there are two ways open to 
us: one is to give him normal food 
and the second is to jedve him injec
tions of glucose. The kind of relief 
you refer to is like giving artificial 
respiration or injections of glucose. 
What we want is fresh air. Compli
cated exemptions and in a greater 
number of litigations. You have to be 
a lawyer to know their effect. I’d 
rather like that my practice was one- 
tenth of what it is and this country 
would be saved of such measures and 
the consequent litigations. We have
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too many restriction* and complicat
ed ruieg and regulations. Cases start.
*d now will be discussed in courts
20 years hence. We are fighting in 
the High Court cases pertaining to 
1954-55 and many of them would go 
to the Supreme Court. For whose 
benefit is the complexity? The n.ore 

w _ the variety of exemptions, the ’more 
JwH b6 the litigation. There should

* * ' be a simple structure.
SHRI S. M. BANERJSE: 1 have 

two questions. The learned witness 
has cited two causes, if I have under
stood him correctly, as leading to tax 
evasion. One was higher taxation 
and the other was the pricing policy. 
What, according to him, should be 
the correct price policy, And what 
should be the limit of profit allowed 
to a company after fixing the particu
lar price?

SHRI N. A. PALKHIVALA: We
should take into account the entire 
cost of production, that is the realis
tic figures and not arbitrary norms, 
and give such a return on sharehold
ers’ equity as are approved by the 
Tariff Commission. People are not 
fighting for a larger return, but they 
are fighting for the bare right to sur
vive, The price structure has become 
so distorted. I do not want to go into 
details. Take a basic industry like 
cement. So many millions of our 
people are without houses in the 
country. The price of cement was 
fixed 5 years ago. After that, the 
Finance Ministers have levied higher 
taxes; wages and rail freight and 

electricity rates and royalties and 
many such other things have increas
ed. But the price remains almost the 
same. What we ask is not an artifi
cial return, but just a reasonable re
turn which will enable a man to keep 
his Plant and machinery in good 
health. In fact, there could even be 
a freezing of dividends.

MR. CHAIRMAN: You may speak 
on the provisions of the Bill.

SHRI N. A. PALKHIVALA: 1 
not disputing that there are some pro
visions which are an improvemesrt. 
If 1 am not commenting on them, It 
does not mean that I am aot aware 
of their soundness. It only mecua* 
that I have no objection to them aad 
I would rather save time for dealing 
with those provisions which call for 
critical comment.

I will deal now with tike most im
portant points; there are a few other* 
with which I will deal in my written 
memorandum.

I am going by the printed co^fr 
of the BUI.

Page J, dause 2. Here the designa
tions of the Appellate Assistant Coofc- 
missioner and Inspecting Assistant 
Commissioner are sought to be chang
ed. I have no objection to the no
menclature as such, but I do tbtak 
the time has come when we should 
realise that we should not, in the 
interest of conservation of paper and 
ink, if for nothing else, make change* 
unless they serve some useful pur
pose. What is the point of thU 
change? All of us are used to the 
designations AAC and IAC. Do yom 
realise how many millions of maiv 
hours will be wasted on this? Take 
the work involved in rubber-stamp
ing again. The same thing happen* 
when we have new income-tax formi. 
How many mllions of forms must be 
destroyed every year? I do not know. 
We have a new form this year*, we 
had a new one last year. My firm 
belief is that it would benefit us a 
Tbt if our legislative activity were 
confined to productive things. Thee* 
are all unproductive things. TIn^ 
serve no useful purpose. They w o ill  
only mean wastage of millions of m A - 
hours. I am against this because I see 
no valid reason why the designations 
well established over thirty 7 W  
should now be changed.

SHRI Y. B. CHAV AN: I *m not 
asking a question but am making a 
request that we may allow witneas 
to conclude his arguments and at the 
end of it ask questions. TWs 
save u* valuable time.
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Page 4, clause 6: Since the hon.
Finance Minister is also here, I waa 
just wondering whether I might take 
h  that he will be pleased not to press 
this amendment in clause 6 which is 
about communal trusts, because then 
I nfeed not take up your time.

MB. CHAIRMAN: We have heard 
views on this. I do not know what 
the Government’s view ia. So far as 
the Committee are concerned, more 
or less, by and large, we are inclined 
to feel that the discontinuance of this 
sort of exemption is not going to aerve 
the object which we have.

SHRI N. A. PALKHIVALA: Thank 
you. I will not take up time of the 
Committee on this.

MR. CHAIRMAN: It is only to
ensure speedy evidence from you on 
the other provisions of the Bill which 
are important, those concerning in
vestments, anonymous donations etc. 
that I am saying this.

SHRI BHAGWAT JHA AZAD:
What is the view of witness? If he 
is against it, he can have his say.

SHRI N. A. PALKHIVALA: I am 
talking of communal trusts.

SHRI BHAGWAT JHA AZAD:
If he has anything to say against the 
provision as it stands, he can speak 
on that.

MR. CHAIRMAN: On the question
of discontinuance of exemption to 
such trusts formed before 1-4-62, we 
have heard enough and we can dis  ̂
cuss it amongst ourselves.

SHRI N. A. PALKHIVALA: I
refer to cl. 6 ( i) (a ) :

“ in clause (b), the words ‘created
or established after the commence-'
ment of this Act* shall be omitted”

Up to now, communal trusts created 
prior to 1962 have enjoyed exemption. 
If you will not make any change in 
that position, that exemption will 
continue and only new communal

trusts will be denied the tax exemp
tion. If that is so, I will not deal 
with it.

MR. CHAIRMAN: Let me make
this clear. The issue is still open 
We have heard so much on it. We 
have discussed it among ourselves and 
we will discuss again. Therefore, we 
would like you to come to the othci 
provisions.

SHRI N. A. PALKHIVALA: Very
well.

SHRI VIRENDRA AGARWALA: 
If he has got anything to say, let him 
say. We are not agreed on this point

SHRI BHAGWAT JHA AZAD* 
Whatever has been said before us, 
the Committee is not taking a deci
sion here and now. Let the witness 
emphasise what he wants to.

SHRI VIRENDRA AGARWALA: 
Yes.

MR. CHAIRMAN: You may please 
proceed.

SHRI N. A. PALKHIVALA: I will 
not expatiate elaborately on this, but 
just take two or three minutes to in
dicate very briefly what is the point 
of the objection.

There is no doubt that non-commu- 
nal trusts are undoubtedly the right 
thing for this country because we must 
have integration. But the simple 
point is this. At a time when your 
laws permitted communal trusts to be 
created and tax exemption to be ob
tained, if at such a time such trusts 
were created, now you cannot say that 
since it is a communal trust the tax 
exemption which has been enjoyed so 
far will be denied. It cannot be done 
at this stage. After all, most of those 
donors, settlers, must be dead now 
They had certain objectives. Their 
objectives must be fulfilled. The 
function of a trustee is to give effect 
to the wishes of the testator or settler. 
He cannot go contrary to those wishes 
to get either tax exemption or any
thing else. Today no court has the 
power to convert a communal trust

\
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into a non-communal one. Suppose 
you give such power under the Income- 
tax Act, I think an honest trustee 
would say: ‘If I cannot get tax ex* 
emption, I cannot get it. But I must 
carry out the wishes of the testator 
or settler. We cannot substitute our 
wishes for the wishes of the testator.

* It was his money. He created a 
certain trust. Let it be administered 
according to his wishes.”

Then just consider the absurdity of 
the law. A citizen can create a trust 
for his village with 800 inhabitants 
and get exemption. He can create a 
trust for a small township with 5,000 
people. He can create it subject to 
its being non-communal. Then he 
will get exemption. But if he creates 
a trust for so many millions of Mus
lims or Christians, he will not get the 
tax exemption.

If you are against all narrow
mindedness, why do you permit trusts 
for villages, trusts for certain linguis
tic minorities to get the benefit? Why. 
do you want to single out religion? 
You still permit under your law even 
today a trust to be created only for 
those who speak, say, the Bengali 
language. It will get full tax exemp
tion. There is no rationale behind 
this.

Secondly, speaking only as a student 
of constitutional law, I doubt whether 
sucn a provision is constitutionally 
valid, because the minorities are en
titled to safeguard their own culture, 
their own language, their own religion. 
They are entitled to these as a matter 
of right. You must grant them these 
rights. You must leave them alone. 
If you are going to tax the old trusts, 
there will be nothing left for them.

Again in many of them the religious 
aspect is combined with the secular 
charitable aspect. How are you going 
to deal with this, because even if for 
the religious aspect they are denied 
the tax exemption, for the other as
pect, the charitable aspect, they are 
entitled to the tax benefit. When a 
trust is partly religious and partly 
eharitable, how will you segregate one

from the other? My point is this 
I think we must have a certain degree 
oi tolerance for even those whose 
view does not agree with ours. I am 
prepared show ,and satisfy you 
that this will hit an important, broad 
section of the public.

Therefore, there is nothing to com
mend in this either in morality or in 
law or as ,a matter of politics. I think 
politically it would be most unwise 
to effect this change. You will create 
a hornets' nest round your ears. At 
any election, this can be a tremendous 
factor against any Government which 
enacts this law.

SHRI Y. B. CHAV AN: For the first 
time, you are giving political advice.

SHRI N. A. PALKHIVALA: I
thought, ultimately I would give one 
clinching argument, to which there is 
no answer!

The second thing is this. I do wish 
that charities were left alone. It is 
true that there are some charities 
which are badly managed. In Maha
rashtra, we have an excellent law. 
You are saying that if any trust 
carries on an activity for profit, the 
income would be taxed unless the 
activity carried out is in the course of 
carrying out the primary objects of 
the trust. Just consider the effect of 
it. Suppose your charities are for 
education. You have a film premiere 
or play or a show or the raffles for 
the benefit or charity. This activity 
is not the primary purpose of your 
trust, because your trust is not con
stituted to show films. Therefore, the 
proceeds of the show will be taxed. 
Whom are you benefiting by this?

MR. CHAIRMAN: We are consider
ing it. There appears to be a drafting 
lapse. It is not the intention of the 
Government to rope in this kind of 
profit.

SHRI N. A. PALKHIVALA: What
is wrong with the present law? The 
present provision regarding a chari
table purpose is one which does not 
involve the carrying on of any acti
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vity tor profit. Your objective must 
not be to make profit. If your ob
jective is charity, you can have a 
business activity to benefit the trust. 
You will be only hitting the poor 
people by doing this. If any charities 
are badly managed, it is for the 
Charity Law to deal with it; noi for 
the income-tax law. Where does the 
income-tax law come in? Any bad 
management should be replaced by 
good management at the instance of 
the Government. But the income-tax 
law cannot make a general law for 
everybody. The word ‘primary* is just 
meaningless. My suggestion is that the 
whole of this clause should be totally 
deleted since it will result in endless 
litigation and for nobody’s benefit. 1 
submit that clause 6(i) (b) should be 
deleted. It will serve no purpose. If 
at all you want to put it in any modi
fied form, the word *primary* in any 
event must go.

SHRI Y. B. CHAVAN: You say that 
the deletion will meet the intention?

MR. CHAIRMAN: It is a question
of drafting. It is not the intention to 
make charity shows and plays, etc.. 
come under any tax. But you seem 
to be posing a fundamental principle.

SHRI N. A. PALKHIVALA: Film
shows, etc. will still be taxed if you 
-take away the word ‘primary/

MR. CHAIRMAN: We will take cart 
of it. The idea is in respect of “busi
ness activity”  which is not in the 
course of carrying on the primary 
purpose. If you are opposed to this 
in principle, you may make your sub
mission.

SHRI N. A. PALKHIVALA: In any 
event the word ‘primary* must go.

MR. CHAIRMAN: We will consider
U.

SHRI N. A. PALKHIVALA: If the 
clause is to be retained, it must be so 
drafted that regular business, uncon
nected with any of the purposes of 
the trust, would not qualify for tax 
relief. In other words, ft should be 
put the other way.

M R CHAIRMAN: That is ear At
tention. That is the intension of Ifce 
Government.

SHRI N. A. PALKHIVALA: It could 
be crafted <as “pront from a regular
business unconnected with any of tbe 
purposes of charity would not qua
lify.” The wording could be M i l  
thing like that.

MR. CHAIRMAN: We will see to it.

SHRI N. A. PALKHIVALA: The.
clause (d) says that any voluntary 
contributions received by a trust wouli 
be taxable where the identity of the 
person is not established. It does not 
make any sense. There are collec
tions at every temple and hospital 
where people go and put some money 
in the box. Surely, you cannot estab
lish the identity. I think what is 
intended is that big donations by an
onymous people should attract the tax. 
You must have some limit set; 
say, donations Above Rs. 1,000 will be 

.subject to tax.

MR. CHAIRMAN: We will consider
it.

SHRI N. A. PALKHIVALA: I come 
to the next clause which is very harsh. 
In ,any event, even assuming it haa t« 
be retained, it has to be clarified. 
Consider the next clause in this con
text, clause (e). It says that the 
trust is denied exemption, if it invests 
its fund in any concern unless the 
concern is owned or controlled by the 
Government. Hon. Members wifl 
kindly note the severity and the harsh
ness of this clause. I would call ft 
savings harshness. A trust has am 
income of Rs. 5 lakhs from Govern
ment securities and it makes an in
vestment of a hundred rupees in a 
share. Then it is not merely the 
dividend from the share which be
comes disentitled to exemption. It is 
the totality of the trust income, of 
which this investment income majr 
be one-thousandth part which is de
nied exemption. It is absolutely 
senseless. Whatever you want to di, 
you must see that that particular in
vestment income will be diaentltML
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not the totality of the trust income.
MR. CHAIRMAN; That will defeat 

the purpose. If any funds are inves
ted in companies other than these, 
then the exemption is lost. The ex
emptions are enjoyed and the invest
ments are used for all sorts of pur
poses. I am only talking of such
trusts which abuse the charities.

SHRI N. A. PALKHIVALA: Sup
pose there is a tarust whose entire 
corpus is invested in Government
securities and the income is Rs. 5 
lakhs. Suppose Rs. 100 are invested
in one share on the stock exchange, 
then the Rs. 5 lakhs lose the exemp
tion?

MR. CHAIRMAN: Yes.
SHRI N. A. PALKHIVALA: Well, 

it is open to the legislature to make 
such a law.

MR. CHAIRMAN: In your elucida
tion, you brought out the harshness 
very clearly. But it can be the other 
way round, in respect of the share of 
Rs. 100 which you mentioned.

SHRI N. A. PALKHIVALA: There
is no such problem. When the total 
income from shares is Rs. 5 lakhs 
and the income from Government 
securities is, say, Rs. 3, that Rs. 3 
will qualify for exemption and Rs. 5 
lakhs will be taxed. All that I want 
to suggest is that you must deny 
the exemption to that income which 
flows from the prohibited investment. 
You cannot deny it for the total trust 
income. There are so many examples 
in this section itself. You say, “income 
derived from the investment. . ” etc. 
How can you deny the exemption in 
respect of other incomes?

MR. CHAIRMAN: That is the in- 
tentiom of the Government.

SHRI Y. B. CHAVAN: While we 
would not be swept off our feet by 
your argument, we will certainly con
sider your point.

SHRI N. A. PALKHIVALA: You
have permitted investments in con
cerns which are owned or controlled 
by the Government. I have to make 
a submission on that My first su b -^ -

mission isy you will kindly exclude 
from the ambit of this new provision 
those shares which are themselves 
donated by way of corpus to the trust. 
For example, take the big foundations 
which have developed industries in a 
big way: the Ford Foundation, the 
Burroughs Wellcomme Foundation, 
CIBA or the Rockefeller Foundation, 
etc. These are big foundations where 
the whole enterprise is virtually based 
upon the trust and it flourished. The 
corporate form is only for the pur
poses of carrying* on the business. You 
have already dealt with the point that 
you do not have any objection to 
business being carried on in the cause 
of carrying out the objects of a chari
table trust. Suppose, an objective 
like medical advance is the purpose or 
a charitable trust. They are trying to 
do Ayurvedic research. There are 
many companies in which the shares 
are owned by such charities and those 
institutions are doing excellent work. 
Therefore, my submission is that any 
shares which are donated by way of 
corpur, to a trust, should be excluded 
from the ambit of this Clause. But, 
apart from that, I come to another 
very important question. You have 
said you have no objection to any in
vestment in any concern. . .

MR. CHAIRMAN: That relates to 
business and this relates to investment. 
The two are different.

SHRI N. A. PALKHIVALA: I am 
talking of investment. It is like this. 
Suppose we carry on research directly, 
there is unlimited liability. Therefore 
you may choose to carry on research 
where profits are made in a corporate 
form, because there you have limited 
liability and you find that the trust 
is taking no big risk. I would like to 
give you one or two examples. 
Suppose, a trust wants to carry on re
search in regard to medicine, it can 
do so directly. But, there are risks 
involved in that. Hence, the trust 
may invest its money in a company and 
the company would carry on the same 
activity. There are many cases, 
where laudable objectives are carried 

/  on, but, they are carried on in a
2978 LS—24.
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corp" * "  T 1,most convenient form. In sucn case . 
there should be total benefit of ex 
emption. Therefore, my P°inti8 ,the 
objectives should be taken into con
sideration. Of course ther® may . 
cases, where the tax benefits may be 
used by the trusts for their own bene
fit. There may be 20 trusts which ire  
abusing the tax benefits. But, there 
are 100 trusts which do not. inere 
are many trusts which are carrying on 
philanthropic activities for the benefit 
of the people, the people of India, 
and yet, they might have decided to 
carry on their activities in a corporate 
form. Then, what happens. They 
hold the shares in a limited company 
and they earn profits. You are deny
ing exemption to those who are carry
ing on such activities, which have 
resulted in a lot of good to this 
country. We have got the Tata 
Charities. One of our objectives is to 
promote education. We wanted to 
provide books at cheaper rates and we 
wanted to publish such books. We 
could have done it directly. What we 
did was, we formed a company, which 
is owned by the Tata Charities, and 
that Company publishes books, scien
tific as well as technological books, for 
the benefit of students. In all these 
cases, for example, Tata Charitable 
Trust is holding shares in a limited 
company. They could have done it 
directly, it is true. But everything 
becomes facilitated when you have a 
limited company, There are many 
companies like this. I am giving this 
one example, which is of high educa
tional value. In such cases, they will 
be denied exemption. The poor 
people will be adversely "affected. If 
you make an analysis, and if you have 
statistics, you find that many of the 
charities are those, on whom, there 
cannot be any blame.

MR. CHAIRMAN: There are many 
cases, where the shares are held by 
the trusts in some companies, and via 
the Companies, the trusts carry on 
their activities for their own benefit.

SHRI N. A. PALKHIVALA: Your
competence with regard to the proper 
exercise of the power is beyond ques
tion. I am only on the wisdom of 
exercising your undoubted power, 
would it be a good exercise of power 
to allow 100 good trusts to suffer in 
order that 10 dishonest people are 
roped in. If you do so, who will 
suffer? The people of India will 
suffer.

SHRI VASANT SATHE: Would you 
like to distinguish between the two 
and make any provision for the same?

SHRI N. A. PALKHIVALA: This
is the one point on which I have not 
yet formulated my concrete amend
ment. On the second point, which 
arises out of this, I have done the 
formulation which I shall read out. 
In order that it may not be misquoted,
I may give one copy to the steno
graphers I may also give some 
copies-----

MR. CHAIRMAN: Why do you say 
that it will be mis-quoted. It is 
being correctly recorded.

SHRI N. A. PALKHIVALA: Be
cause I may be a bit fastf I would 
like this particular clause to be added 
there:

Explanation to Section 13(1) (e ):

“For the removal of doubts, it is 
hereby declared that a company 
shall be deemed to be controlled by 
the Government if fifty-one per 
cent of the voting power in respect 
of its share capital is exercisable 
by the public trustee under Section 
187B of the Companies Act, 1956, 
or by any public financial institution 
or other company owned or control
led by the Government.”

For example, there is the Industrial 
Credit and Investment Corporation of 
India, wherein, Government and its 
institutions own more than 51 per 
cent. Suppose, a charity were to put 
its money in that company, it should'
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M be perfectly allright. This is because, 
it is a Government controlled com
pany. This should be the case in the 
case of all other companies, wherever 
the Government has the control. You 
are aware that under the Companies 
Act, there is a provision that public 
trustees have the voting right. In the 
case of Government institutions like 

ryour nationalised banks, nationalised
*  insurance companies, financial insti

tutions like the Industrial Develop
ment Bank of India, Industrial Credit 

^an d  Investment Corporation of India, 
Industrial Finance Corporation, where- 
ever these institutions are controlled 
by the Government and they have the 
voting power or the public trustee 
appointed by the Government of India 
has the voting power, and the voting 
power is more than 51 per cent, this

I, should be enough. This means, they 
f  are controlled by the Government. 

The amendment I propose is only by 
way of clarification. That is why I 
have said, ‘for the removal of 
doubts.......... '

MR. CHAIRMAN: I think it only 
clarifies (e).

SHRI N. A. PALKHIVALA: I am 
only trying to save years of litigation. 
The charities cannot afford their type 
of litigation. You have already said 
that if the concern is controlled by the 
Government, investment is not bar- 

^red. I am only clarifying the posi
tion,, that the concern is controlled 
by the Government where more than 

1 per cent of the voting power is 
under Government control. In oiher 
words, control may be exercised by 

#the Government directly holding the 
shares, or through the Public Trustee 
or the Government holding shares 
through its corporations. I am only 
explaining the word ‘control by the 
Government*. This explanation 
merely clarifies that control by the 
Government may be direct control, 
by direct shareholding in the Com
pany, or the other type of control, 

^Where shares are held by public fi
nancial institutions or where the 
voting power is exercised by the 
public trustee.

MR. CHAIRMAN: Subject to the 
removal of the difficulties, we take it 
that you are otherwise in agreement 
with the provision, excepting that you 
want the term ‘control1 should be 
properly defined.

SHRI N. A. PALKHIVALA: This
is the minimum, I submit. I leave it 
for the hon. Members, so that, some 
of the honest trusts at least may be 
saved. But, it is for the hon. Mem
bers to consider whether it is neces
sary to say that you should have no 
investment in shares.

MR. CHAIRMAN: About the har
shness, you have already explained. 
Subject to that clarification, you are 
otherwise in agreement with the 
principle enunciated in this parti
cular provision and that you want 
the term ‘control* to be properly de
fined? Is that correct? You have given 
us a draft, and I, for one, would like 
to understand.

SHRI N. A. PALKHIVALA: My
own view is this. I am not in agree
ment with this provision as it is pro
posed, and my own feeling is that the 
trusts should be permitted to invest 
in growth activities where the object 
is not self-aggrandisement. In other 
words, I am making a distinction bet
ween those trusts who are using the 
tax benefits for good ^purposes and 
those which are using the same for 
their own benefit. It is necessary to 
permit the trust to invest in limited 
companies, because of the growth 
prospects. The reason is that so 
long as the rate of inflation is higher 
than the yield on Government se
curities, every Trust would get poor
er every year. Suppose it invests in 
securities, it gets 7 per cent. It gets 
poorer because the rate of inflation is 
much higher. The only remedy is to 
permit it to invest in growth equities.
It would not be right to say that I 
have no objection. I submit, first, 
that the existing law is altogether 
sufficient. But if the Hon. Members 
are pleased to alter it, then please 
give sufficient safeguards.
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SHRI H. M. PATEL: I thought
Mr. Palkhivala had said that he is 
not able to suggest any changes to 
our draft, which would satisfy his 
point but that he is prepared to 
undertake re-drafting.

SHRI N. A. PALKHIVALA: I
will do that, Sir.

SHRI H. M. PATEL: Mr. Palkhi
vala, I do not know whether we have 
understood you correctly. We should 
see whether we can ensure safeguards 
in the law which could distinguish 
undesirable activities of the trusts 
from the other activities.

SHRI BHAGWAT JHA AZAD: We 
have had detailed discussion on this 
provision; and we have agreed with 
the point that there are trusts which 
are doing a good job. But we feel 
that the present law is not enough. 
We, therefore, certainly want to diff
erentiate between the good and bad 
ones. We have found it difficult to 
find a solution. If the learned witness 
can do it, we will be thankful.

SHRI S R. DAMANI: Mr. Palkhi
vala has mentioned about the trusts 
investing in financial institutions 
where about 51 per cent holding is 
that of the Government. In this con
nection, if financial institutions like 
the IFC are taken into account while 
calculating, to arrive at this figure of 
51 per cent, there will be confusion. 
If they sell the shares, the percen
tage of holding i.e. of 51 per cent 
would naturally go down. In that case 
what will happen?

SHRI N. A. PALKHIVALA: When 
the percentage goes down, the trust
ees will sell the shares. It is very 
simple that the trustees will hold so 
long as the Government institutions 
have a controlling interest. When the 
Government’s shares go below that, 
the trustees will sell the shares.

The next provision I would take 
up, is at line 14 of page 5, which tries

to define a person who has made a 
substantial contribution to the trusts.
I would like the hon. Members to un
derstand what the existance law says, 
so that in the light of that they can 
understand whether this provision fc* 
beneficial or counter-productive. The 
present provision is perfectly sensi
ble. Now, what is sought to be done is ‘ 
that the substantial contribution is 
sought to be crystallized in the form 
of the rule that if all the contribuions 
made by a man aggregate to Rs. 5,000, 
then it becomes a substantial contri
bution. See the difference between 
the existing law and the new one. 
Under the existing law, the word 
'substantial is relative. In a trust of 
Rs. 5 crpfres, a contribution of Rs.
10,000 is a fleea-bite. Anyone in his 
senses would say that, because the 
word "substantial is relative to the 
trust. On the other hand, if the trust 
corpus is of the order of Rs. 20,000 
and the individual contribution is Rs. 
5,000, he has contributed 25 per. cent 
so, the word substantial is relative. A 
new rule of thumb is proposed ins
tead. Just consider the utter inequity 
of the whole thing. Suppose you are 
a trustee.. There are many trusts in 
various places, like the Bapno Ghar 
where poor women who were victims 
of bad treatment earlier, are given 
shelter. Suppose a man goes there 
and makes a contribution. He says 
that his name is *Mr. Patel*. We give 
him a receipt. Then two years later, 
a lady comes and tells us that she is * 
a Mrs. Nanavati. We do not know 
Mr. Patel’s relationship with Mrs. 
Nanavati. But we later learn that 
they are related. Would she become 
disentitled for help? How do you act? 
Is the trust expected to discharge its 
normal functions or go on obtaining 
genealogical trees of donors? Look 
at the absurdity of it. I suggest that 
you let the law continue to be as it 
is. What is the difficulty that has 
arisen?

MR. CHAIRMAN: Subjective tests 
by the income-tax officers are avail
able.
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SHRI N. A. PALKHIVALA: It is 
always liable to correction by the 
higher authorities You will not be 
doing justice. If any one of you, hon. 
Members, are connected with a pub
lic trust, you would realize what the 
difficulty is. The trust which runs 
Bapno Ghar gets 500 requests for as
sistance per year. We never ask whe
ther the person seeking help, is re
lated to A, B, or C. Therefore, please 
leave it alone. Otherwise, you will be 
making the law unfair and unjust. 
No problem has arisen in practice.

Kindly remember this. The entire 
income of the trust will become dis
entitled to exemption in any year 
when any relative has made a contri
bution five or ten years ago. The 
name may not be the same the sur
name may be different. How will 
you check it? So I submit the 
present law must be allowed to re
main as it is and there is no necessity 
at all for a change.

SHRI Y. B. CHAVAN: I would like 
to tell you the history of this amend
ment. Most of the witnesses who 
appeared before the Wanchoo Com
mittee themselves asked for it. The 
previous section mentioned the word 
‘substantial’ . Thc^ wanted it to be 
defined because otherwise it would 
lead to a lot of litigation. The inter
pretation of the word ‘substantial’ that 
you gave is one of the many possible 
interpretations. The word ‘substan
tial’ will have to be related to the 
corpus or income has to be related to 
other factors also, possibly a man’s 
capacity or the man’s earning in a 
year. So if it is relative, it can be 
relative of many other factors. As 
a matter of fact, because of the insis
tence of witnesses who appeared be
fore the Wanchoo Committee, the 
Committee said 5 per cent of the cor
pus.

SHRI N. A. PALKHIVALA: If you 
put it as a percentage of the corpus, 
it is all right.

MR. CHAIRMAN: Would it be all 
right to crystallise it by defining as 
to what constitutes ‘substantial’?

SHRI N. A. PALKHIVALA: Make 
it a percentage of the corpus.

MR CHAIRMAN: We will consider
it

SHRI N. A. PALKHIVALA: I come 
to clause 8, sec. 23. I think there is a 
serious drafting error here. I doubt if 
it will work if you allow it to re
main as it is. What was apparently 
intended was this. Suppose the bona- 
fide annual value of your house pro
perty is Rs. 12,000 a year, but in fact 
you get a rent of Rs.15,000 a year. 
Then you will be taxed on the basis 
Rs. 15, 000 annual value and not 
Rs 12,000. If the actual is higher, you 
take that figure. That was the inten
tion. As it is proposed, it says:

“In section 23 of the Income-tax 
Act, in sub-section (1), after the 
second proviso, the following Ex
planation should be inserted, 
namely: —

1Explanation: Where any proper
ty is in the occupation of a tenant 
and the amount of annual rent paid 
or payable by him in respect there
of is in excess of the annual value 
as determined under this sub-sec
tion, the annual value shall be de
emed to be the actual rent paid or 
payable’.

The annual value, as determined 
under this sub-section, would include 
not only the substantive part of 23 (i) 
but also the two previsos so that the 
benefit of the provisos is gone. 
Therefore, this explanation should 
come after sub-section (1) and not 
after the two provisos.

MR. CHAIRMAN: That is the in
tention.

SHRI N. A. PALKHIVALA: I have 
two suggestions to correct the drafting. 
One is that the explanation must come 
before the two provides and not after 
wards.
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SHRI Y. B. CHAV AN: I think Ui-t 
is all right. We have ourselves dis
covered it.

SHRI N. A. PALKHIVALA: The
second is omit the words ‘as deter
mined under this sub-section’. Just 
say 'in excess of the annual value’. If 
you say'as determined under this sub
section’, you are roping in the two 
provisos also.

The next is on p. 6, cl. 12, 44B, about 
keeping the books. There is one 
obvious error here. Under 44B, every 
person carrying on a business or 
profession must maintain books of 
account if his turnover is Rs. 2} lakhs 
or profit is Rs. 25,000. If the turnover 
or profit is less, no such books need 
be maintained. If you do not maintain 
them, you will have to Pay more tax. 
With this particular limit, small people 
would be harassed. Is it intended to 
apply this to professions, say, young 
doctors?

MR. CHAIRMAN: No. For profes
sions it will be a much lesser limit 
What shall be a reasonable limit? At 
the moment, it is only Rs. 5,000. The 
idea is that professionals earn sub
stantially less than businessmen.

SHRI N. A. PALKHIVALA: If it is 
Rs. 25,000 for businessmen, it should 
be Rs. ’ 15,000 for the professional man 
because I am talking of the small 
man.

MR. CHAIRMAN: We will consi
der it.

SHRI N. A. PALKHIVALA: What 
is most objectionable and what I 
would press for modification with all 
the force at my command, is that you 
leave everything to the Board to de
cide. Look at sub-section (2). The 
Board has to decide five things. It 
will decide what books will be main
tained, it will decide what particulars 
should be put in, it will decide the 
form and manner in which the books 
will be kept, it will decide the place 
where they will be kept and it will 
decide the period for which they will 
be kept. This will be just impossible.

These conditions may be imposed 
on anyone. What will happen? The 
assessee has to carry on his profession 
or business. He cannot just bother 
about these things. This must be 
deleted altogether. What is stated in 
the opening part is enough. The 
opening part, “maintain such books of 
account and other documents as may 
enable the income tax authority to 
determine the tax payable.. ” is 

enough.

MR. CHAIRMAN: That itself will 
create disputes.

SHRI N. A. PALKHIVALA: What 
is the point of this? The Income-tax 
Act came into force in 1960. We have 
had it now for 113 years. How have 
books been kept? We have so many 
districts; there are regional difficulties; 
there are the problems of the small 
man in the mofussil. I am not talking 
of Bombay or places like that. Consi
der the man in the village or small 
township.

MR. CHAIRMAN: It is those in the 
mofussil we have in mind where they 
do not have experts. Would it be 
better if the Board gives some guide
lines?

SHRI N. A. PALKHIVALA: The
proposed amendment envisages 
mandatory forms. ,

MR. CHAIRMAN: You would throw 
it out lock, stock and barrel. What 
about people in the remote, distant 
areas? Those who are doing business 
there and having a turnover of Rs. 2.5 n
lakhs will be roped into this. For •
them, some guidelines should be 
necessary.

SHRI N. A. PALKHIVALA: It is ' 
not guidelines that the Bill refers to.

MR. CHAIRMAN: It would be 
better if it is provided that the books 
are in a standard form following a 
prescribed pattern or principle as per 
guidance given by the Board.

SHRI N. A. PALKHIVALA: If
you refer to a standard or principle,  ̂
I have no objoction.

Look at the Companies Act, the 
form is there. In the Companies Act,
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Arc have had no problem. But suppose 
the department were to decide what 
form the balance sheet should be in, 
can you imagine what chaotic 
conditions will be created?

You are dealing with different dist
ricts and different places. It will 
create chaotic conditions.

SHRI Y. B. CHAV AN: You wanted 
some distinction between a business
man and a professional man. What 
is the reason?

SHRI N. A. PALKHIVALA: I did 
not want any distinction. The 
Chairman was kind enough to tell me 
that he wanted it. He said he would 
like to have lower limit for profes
sions. In other words, even if you 
have a lower income, you have still 
to maintain books.

MR. CHAIRMAN: What I asked 
was ought to be the limit. It has got 
to be less.

SHRI N. A. PALKHIVALA: My
own suggestion would be to have the 
same limit. Even assuming that the 
hon. Chairman thinks that the limit 
might be less, I am not on that; what 
is worrying me most is this kind of 
power being given to the Board.

MR. CHAIRMAN; We do not want 
unnecessary powers to be given. The 
department would not like it either. 
But certainly guidelines should be 
available to people in the mofussil.

SHRI Y. B. CHAVAN: The whole 
thing is based on the recommenda
tions of the Wanchoo Committee 
wherein they have said that the Cen- 
ral Board of Direct Taxes may settle 
it in consultation with the Institute 
of Chartered Accountants, Bar Asso
ciations, etc.

SHRI N. A. PALKHIVALA: The
words “in consultation with the Char
tered Accountants, Bar Association/* 
etc. are all omitted. If you leave it to 
the Institute of Chartered Accoun
tants, I have not the slightest objec
tion. My objection arises because the 
professional man's approach is quite 

different from the bureaucrats’

approach. Let the chartered accoun
tants decide; this should not be done 
as a bureaucrat’s job.

MR. CHAIRMAN: Certainly we
want the Board to carry the responsi
bility of guiding the people in the 
mofussil. They will take the assist
ance of the chartered accountants. 
That is the thinking at the present 
moment.

SHRI N. A. PALKHIVALA: That is 
the role of the professional bodies. 
If you say, “consultation with the 
Bar Association”, it will be all right. 
But look at the way it is drafted. 
Suppose a man kept it in the standard 
from known to the chartered accoun
tant, but did not keep it in the 
form prescribed by the Board. He is 
committing a breach of the law and 
is liable to be penalised and his books 
may be rejected on the ground that 
he has not maintained them in the 
prescribed from.

MR. CHAIRMAN: We understand
it.

SHRI S. M. BANERJEE; Supposing 
they want to give it in the form of 
advice. What is the objection?

SHRI N. A. PALKHIVALA: The 
Bill poorides for the mandate of the 
law. It is not advice.

‘ MR. CHAIRMAN: The thinking
appears to be that people want us to 
be functioning in an advisory capa
city.

SHRI VASANT SATHE: If, as a 
matter of convenience, tho Board in 
consultation with the Institute of 
Chartered Accountants formulates 
certain standard froms which will 
become part of the taxation law to be 
•made avilable to any and everybody 
in whatever language they want it, 
if all the early precautions of consul
tation are taken and those forms 
formulated, and we do not change 
them for a period of time, do you 
think it will facilitate the work?

SHRI IT. A. PALKHIVALA: If you, 
after consulting the Institute of 
Chartered Accountants, put the form 
in the law and make it mandatory, I 
do not have any objection. You must
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put it in the law. Please ask the 
Department to tell you how many 
times the return of income form has 
been changed. In ten years, you would 
have wasted many tonnes of paper in 
this country in this way. Every year, 
tonnes of such forms are destroyed.

SHHI Y. B. CHAV AN: The (revision 
has to be done for the convenience of 
the assessees themselves.

MB. CHAIRMAN: If the law goes 
oil changing, and Parliament keeps 
on changing it, you will have to con
form to the changing laws. That is a 
different aspect of the matter. I have 
indicated to you what by and large 
is the Committee's thinking. We want 
guidance to be given to the people 
who need it. Otherwise, for those who 
understand the standard forms, they 
heed not be disturbed.

SRRl Y. B. CHAVAN: You want it 
to be mandatory. The point is whether 
it should be mandatory or it should be 
in an advisory capacity.

SHRI N. A. PALKHIVALA: If that 
is done by some professional men, it 
has some degree of permanency. The 
form of balance sheet is prescribed in 
the Companies Act itself. So, there 
is some stability.

SHRIMATI SHEILA KAtJL: Why 
saddle the Board with all these form^

MR. CHAIRMAN: We will consider 
it.

SHRI N. A. PALKHIVALA: Then, 
clause 14 seeks to re-draft section 64 
(1). '

My first point is about the new 
suE-section (1) which says that if 
any individual gives any salary, com
mission, fees or any other form of 
remuneration and it is paid to the 
wife or a husband in a concern where 
the other spouse has substantial inte
rest, it must be just added to the 
income of the other. Suppose, the 
wife is running a business, and the 
husband is a lawyer or a chartered 
accountant, and the wife gives him 
Rs. 1,000 for looking after her 
accounts, that must be added to her 
Income; or, the husband may run a 
business and any payment made to

the wife is to be added to hia 
income. My point is, it does not work 
reasonably and justly at all. These 
things are counter-productive. When 
a citizen is left with a sense of grie
vance, he becomes a compulsive tax* 
dodger. I have seen completely honest 
people dodging tax when they find 
that the State is not fair to them. 
This will hit even honest people, 
because is there any reason why, 
in a concern, which is run by 
the wife, if the husband is a 
chartered accountant, he cannot give 
advice and taken his reasonable fees? 
The word “ reasonable” is already 
there and because it happens to be a 
husband or a wife it is automatically 
disallowed if it is excess under sec
tion 40 A of the Income-Tax Act. This 
provision in the Bill is unfair and I 
may say that it is unconstitutional 
also. How is it a reasonable restriction 
on the right to carry on business?

Today, in this country, many boys 
and girls are getting educated. It is 
all to the good. The women are 
playing an important part in society.
I have known of doctors and clinics 
which are run as partnership concerns 
or as limited companies where the 
wife is doing the accounts and looking 
after the general administration of 
the hospital or clinic. She is paid 
certain amounts and you will add it 
to the income of the husband.

SHRI BHAGWAT JHA AZAD: 
Suppose the husband is running a 
clinc and the wife is the superinten
dent who is paid Rs. 4,000 p.m.

SHRI N. A. PALKHTVALA: Under 
section 40A it will be disallowed.

Any amount that is unreasonably 
large, that excess will be disallowed. 
Today, there is a provision for dis
allowance automatically.
,SHRI ERA SEZHIYAN: Section 40A 
has become a matter for objective 
judgment.

SHRI N. A. PALKHIVALA:In any 
well-regulated business administra
tion and farsighted Government, how 
will you eliminate value judgments 
making a rule of thumb which hurts 
the innocent and harms the honest?
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It is true that you are having a 
multiplicity of laws, but at what cost?
If the administration forms value 
judgments in hundreds of cases, you 
cannot formed value judgment in this?
I can understand a husband not being 
able to form a value judgment in 
respect of his wife, but, surely, an 
outsider in the income tax depart

m e n t -----
MR. CHAIRMAN: You mean, he

dare not?
SHRI N. A. PALKHIVALA: What

is the problem? It is inherent and im
plicit in the scheme of tax administ
ration that value judgment by any 
honest un-biased income tax officer 
shall be formed and then on that 
basis, you should determine the ex
cess paid, for inclusion in the 
husband’s income or the wife’s 
income, _  i ., /

SHRI VASANT SATHE; This has 
been discussed earlier also. Many 
witnesses who appeared before us 
have enlightened u8 on this point. 
The difficulty has been this. We were 
told that there are instances, parti
cularly in the higher bracket income 
of assessees, where they have a 
tendency to evade tax by appointing 
their wives who are not otherwise 
qualified. You gave examples of 
qualified persons. But, what about 
persons who are not otherwise quali
fied? They are appointed as advisers, 
interior decorators, advisers to interior 
decorators etc., where no qualifica
tion or no value judgment can really 
be applied. Such instances have 
come to our notice huve asked
other people also. Would you suggest 
that some ceiling, some reasonable 
ceiling, should be put, and secondly, 
the test of qualification should also 
be applied go that it is not entirely 
left to the subjective judgment? Do 
you think that this will serve the 
purpose?

SHRI N A, PALKHIVALA: The 
ba-sic. answer is this. You gave the 
examnlp of wives being appointed as 
advisors etc. Under the existing law, 
the payments will be disallowed.

Full amount will be taxed. There is 
provision in the existing law and it 
the existing law i* not being enforc
ed, then it is a matter of administra
tive inadequacy.

SHRI VASANT SATHE: Many
lawyers like Mr. Palkhivaia may take 
up such cases and they may say that 
under the existing law, exemption is 
available.

SHRI N. A. PALKHIVALA: Out oi 
a lakh of cases, where this question 
arises, eminent lawyer* would have 
handled just 100 cases. Many lawyers 
are not available for such cases. I 
have not argued such cases during the 
last 15 years. I may tell you that this 
Is another provision which is counter
productive. Suppose, a person has a 
qualified wife and he thinks that his 
wife ought to be employed. You say 
that the whole amount will be taxed 
in his hands. He will see to it that 
his wife’s income is not added to his. 
He will see to it that this is done. 
This is another counter-productive 
provision. You are creating situa
tions, wherein, you are converting a 
honest citizen into a dishonest citizen. 
This is one typical example. Ten 
people may get away with the tax 
reliefs, whereas, there may be 1005 

castes, where people may suffer. Are 
you making laws only for the dis
honest?

SHRI VASANT SATHE: What
about qualification?

SHRI N. A. PALKHIVALA: My
difficulty is this.

SHRI VASANT SATHE: You have 
been emphasizing qualification. That 
is why, I mentioned about this.

SHRI N. A. PALKHIVALA: There 
are various other provisions You 

are going to make the gifts to the 
grand son, to the children of son. in
cluding in the income of the grand 
father. You are going to make the 
income from the income also includi
ble in the income of the c’ onor. New, 
the first and the most important point 
I have to make is this. You should
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jay down a time limit after which 
the transfers made to the grand 

children would fall within Section 64, 
and the time limit, after which income 
from income would equally be taxable. 
Otherwise, it is likely to create diffi
culties. There must be at least 100 
thousand case8 in India, where assets 
are transferred to the spouse, and 
the income from that, has been en
joyed by the wife i.e. she has enjoyed 
income from that income. This has 
never been taxed. No wife tc my 
knowledge, has kept a separate bank 
account for the income from the 

assets transferred by the husband or 
for the income from that income. 

There is only one bank account kept. 
How will you be able to find out as 
to what was the income from income 
which was earned in the year 1953, 
and if you have to do so, you will 
have to make enquiries for all the 
D*st years, and find out what was the 
income of the husband and the wife. 
If this sort of enquiries are to be 
carried out, then, you will be doing 
nothing but this, for the next 5 years. 
Who will do it? Where from will you 
collect the data? If you say that 
income from future income will be 
taxed, then, they will keep a separate 
bank account.

MR. CHAIRMAN: We are aware of 
the difficulties inherent in a provisiop 
like this. We appreciate what you 
are saying. We will see as to how 
best we can overcome these diffi
culties, on the basis of the evidence 
that has come before us. Of course, 
we do not want that Parliament 
should enact a law, which, the Ad
ministration may find it impossible to 
work upon.

SHRI N. A. PALKHIVALA: 
Therefore, my own view would be 
this. You may say that the new 
provisions would apply to those 
transfers effected after a certain date.

SHRI Y. B. CHAVAN: We are 
thining of amending on these lines.

SHRI N. A. PALKHIVALA: Thank 
you.

SHRI VASANT SATHE: How
would you react to the suggestion 
that the whole family should be 
treated as one unit-clubbing of the 
income of the husband and wife and 
also that of minor children?

SHRI N. A. PALKHIVALA: On
page 10, you propose to have a new 
Section 69 D. What is sought to be 
done is this. If any hundi is taken or 
it is repaid, it must be by crossed 
payee cheque only. I am not against 
the principle. My point is this. You 
can very well say that unless it is by 
a crossed payee cheque, it will be 
presumed that it is the income of 
the person who has taken the hundi 
or who has repaid it. What you have 
done is different. I will give you a 
simple example, so that, the hon. 
Members may know as to what are 
the implications of this. Suppose, a 
person has taken a hundi and ho has 
taken it by a crossed cheque and he 
has also repaid it by crossed cheque 
He is also able to prov* through your 
own nationalised bank, that the money 
has been paid. Yet it will be 
taxed as the income of the person. 
If it was not endorsed for the 
payees account only. This is 
again counter productive be
cause you will be creating diffi
culties for the honest citizens. If you 
say that unless the money is paid by 
a crossed cheque, the presumption 
will be against the person and it will 
be treated as the incomrt of the per
son; then, the onus will be on the 
person to prove.

MR. CHAIRMAN : Your suggestion 
is that the rule of evidence wiU be 
created.

SHRI N. A. PALKHIVALA: You 
cannot treat a honest citizen like this. 
This is only one of your 37 laws, 
which the businessmen have to deal 
with. There are various other laws 
which a businessman h*as to ^oinply 
with. There are hundred different 
obligations which a businessman has 
to fulfil. You can quite imagine as 
to what will be the po3itlon after a 
few years. People mav be com
pletely ignorant that Members of
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Parliament have enacted such a law. 
If you ask me as to what are fixe 
various obligation of a businessman, 
I would not be able to gxve you a 
comprehensive list. My point is that 
we should have a rebuttable presump
tion. We should say, “it shall be 
deemed” , so that he is on liis guard. 
If he is paying by cheque, it ia all 
right.

MR. CHAIRMAN: Thereby, you will 
be giving a purely statutory recogni
tion to the existing position of the 
law. As it is, it is so in the case of 
any law, that unless he proves that 
it is against the law, he will be taxed.

SHRI N. A. PALKHIVALA: I am 
saying that the Parliament may shift 
the onus on the assessee.

In the next page, Le. page 12, 
clause 26, Section 104 is one of the 
most economically unsound measureB 
which the Parliament is asked to 
adopt. We are dealing with closely- 
held companies. You would remem
ber that closely-held companies are 
not merely companies of great ty

coons. Even when a smail man wants 
to do business, it has to Le often 
through a family company. There are 
hundreds and thousands oi enterpris
ing young men in this country who 
want to go forward. To help such a 
young man, his wife will bring in some 
money and the relatives also might 
bring in something. What you s>ay is 
that the closely-held company must 
be compelled to distribute the divi
dends. The Wanchoo Committee has 
said that this out-dated provision 
should go. To-day we have gone 
back on all the incentives which 
constitute some of the good things 
done by Mr. T. T. Krishnaiaachari. 
He excluded industrial companies 
from Section 104, Now you say 
“distribute the profits.” For whose 
benefit? Is it to be done, so that the 
Income-Tax Department should get 
some tax from the individual share
holders? From any economic stand
point, there is no country to-day 
which has this type of law. In 
England, all business needs are fully

taken into account, in other words, 
if you want to plough back funds into 
business, nobody comes in the way. 
What you contemplate doing, is 
against the recommendations of the 
Wanchoo Committee. I pm not plead
ing for the big houses; but for the 
thousands of small companies.

SHRI P. G. MAVALANKAR: Can
you plough back as long as you
wish?

SHRI N. A. PALKHIVALA: Yes,
Sir. If you are generating wealth 
for the country of develop
ing the economy of the 
country, then any sensible govern
ment would say “don’t spend the 
money”, because what goes to the 
shareholders, would be spent. Other
wise, it would be ploughed back. 

Here, we are being starved of funds. 
Company savings to>-day constitute 
5.1 per cent which is the lowest rate 
we have ever reached. There an no 
savings.

SHRI ERA SEZHIYAN: In that 
case, where there are person^ having 
marginal rate of interest above 5.1 
per cent., they may impose special 
rates and avoid taxes.

SHRI N. A. PALKHIVALA: You 
are right. Suppose yau compel the 
shareholders to declare dividends. 
They will get the dividends and they 
will have to pay taxes. If you allow 
the present law to remain â  it is, 
the company will do something pro
ductive with the moneys I am asking 
you to choose one of the two alter
natives. Are you more interested in 
getting tax from 5,000 individuals or 
in the development of the e-onomv of 
this country? Do you want more em
ployment opportunities ultimately and 
a wider industrial base, or fiome 
money from a small number of indi
viduals? It ic a auestion of priority 
That is why the Wanchoo Committee 
had strongly recommended that the 
whole section s’hould be deleted. If you 
don't delete, at least make some help
ful changes.
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MR. CHAIRMAN: We will consider
It

SHRI VASANT SATHE: If no 
dividend is distributed, what will be 
the incentive to the ahareholder?

SHRI N. A. PALKHIVALA; You 
leave it to him. He will decide it for 
himself. He will take the money he 
needs for his houset-hoid expenses 
and let the remaining portion be used 
to develop the company.

Now about Clause 27 where again 
there i3 a rather insidious change 
sought to be made. Here, you are 
defining an industrial company. The 
word ‘mainly’ is the present word 
and it shoud remain. The new word 
doeg not make any sense. Suppose 
the company does a little trading. 
Then it becomes, not an industrial 
company simply because, for one Aeek 
in 5 years, it has dona some trading. 
U you say “wholly” , yr.u are hitting 
the company very badly. Here again, 
a big company will always have 
legal advice but your law applies to 
so many places where competent 
legal advice is not easily available.

Now I will take up pa^e 15, Clause 
35 of the bill in regard to search and 
seizure dealt with under Section 131.
I would first like to 3ay a f«\v words 
generally before I come to the de
tailed provisions. One is always at a 
disadvantage in trying to speak 
against such a provision because it is 
assumed that you are trying to defend 
tax evaders; but what is lost sight of, 
ig that even criminal jurisprudence 
has to conform to certain norms, in 
a civilized society which it 5 s not a 
police State. The proposed provisions 
are admirably calculated to fit in with 
the pattern of a police State.

In fact, they would bp the hallmark 
bv which you would know a police 
state.

First about our existing provisions. 
I submit that the income-tax depart
ment has got tremendous capacity 
and latent efficiency. I think the

potential is limdtless9 if only the right 
atmosphere were created in this 
country. We have men of outstand 
ing ability there who, in fact, can 
administer the law in an admirable 
way if only the whole climate wer* 
different. But today an atmosphere 
has grown up where it is assumes 
that unless more and more powers ,are 
taken by Government and a bigger 
stick is used on citizens, you cannot 
have honesty. I object to that as* 
sumption. I say it is completely ill- 
founded. Parliament for the last 20 
years has done practically nothing 
except giving more and more powers 
to the department. Every time 
Parliament is asked to give still more 
powers. What is wrong with the 
existing powers? Are you aware that 
the existing powers are, to my know
ledge, wider than thoaa you have i1* 
any other democracy? I am not aware 
of a single democratic country else
where in the world where the tax de 
partment has been given wider 
powers than what we have already 
given to our department Why are 
they not being used?

Let me tell you what happens even 
when the powers are there. I mean 
no disrespect to any individual. I 
started by saying that the income tax 
department is capable of very good 
things. But I am blaming the at
mosphere, the environment, the cli
mate, which we have built up in this 
country. Let me give you two 
examples.

Recently a case came up in the 
Bombay High Court; from this you 
can judge how the existing powers 
have been used, leave alone more 
powers being required. What hap
pened in the case? A jeweller’s 
house wag raided. I can understand 
their taking away all the jewellery, 
stock in trade etc. I can understand 
their taking away the books of ac
count. But they took away the medi
cal reports and other reports. A man 
was unwell. They took away those 
reports. They took away the school 
reports of a boy who was mentally
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handicapped. They took away some 
affectionate letters written by one 
member of the family to another. All 
this happened. We asked the depart
ment: please return these documents 
to us, the medicai reports, the handi
capped child's reports. They would 
not return them even things which 
had nothing to do with the business. 
Ultimately, we moved the High Court 
and the High Court wrote a strong 
judgment asking that all these things 
be given back to us.

There was another case which went 
to the High Court. A man’s house 
was raided. Would you believe it— 
one rupee notes were taken away. 
There were about 300 one-rupee notes 
found. The man said: ‘Leave these 
with me for my use’. The depart
ment refused. They were taken 
away. They took away the corres
pondence etc. They were never re
turned.

Today the position is that you have 
to &«o to the High Court to get these 
things released. I can understand 
their initialling the documents, mak
ing photostat copies and taking them. 
But the school child’s reports were 
taken away. The small money which 
the man wanted for his use was taken 
away. These had nothing to do with 
the case. This is the position.

You might ask: If you are innocent, 
what have to worry about? But
consider what it is for an honest man 
to be charged in a criminal court 
even if he is acquitted. Look at the 
mental strain he has to undergo.
Lo: k at tfce loss to his reputation. It 
is all right for people who are not 
affected to feel unconcerned about it.

Again the law is not only for to
day. Today we have a reasonably 
strong Government. But what will 
happen some years later? You will 
find one political party using the 
proposed provisions against another 
political party. These laws that you 
pass are not only for the life of this 
Parliament; they will remain for 
years. Think of the future of this
democracy. In other countries, tax

laws are used to discredit politicians. 
Think of what is happening to the 
opposition political parties in Pakis
tan and in other parts of the world.

My point is that any good adminis
tration would find the existing pi O'* 
vision absolutely ample. Let me 
know which is the provision which 
today is inadequate. After so many 
hours of deliberation, these laws were 
passed. Now the department is ask
ing for more powers. What is hap
pening in the meanwhile? The real 
blackmarketeers, the real offenders, 
the real people with millions of cash, 
are left untouched. Nothing happens 
to them. It is the small man who gets 
caught. And once he is caught, life 
can be absolutely hell for him. I have 
seen people turn nervous wrecks 
after such a traumatic experience. To 
contemplate that such things happen 
to innocent men is, I think, really 
dreadful.

My point is that when you have an 
administration which is not adequate 
even today to deal with the powers 
already given (personal letters have 
been taken away and not returned 
for monhs)—surely yo|i do not need 
to give more powers.

What is happening i3 that a sense 
of discipline is not there. It should 
be there. If you had that sense of 
discipline, you would find that the 

existing powers are more than ample. 
This is no reflection on any one at 
all. I admit the high calibre of the 
department. But in the present at
mosphere, in the present climate, 
which has, unfortunately, been creat
ed in this country, I think it would 
be absolutely disastrous to give them 
more powers.

Let me just tell you what I have 
in mind. Let me quote from page 
15 of the Bill. Proceedings can be 
taken if there is a reason to suspect 
that certain things are likely to be 
concealed. A man nas some assets. 
He may disclose them. If you think 
he is not likely to disclose them in 
the next assessment, proceedings can



be taken against him.
Look at the next page—Page 16.

“ ...which has not been, or would
not be, disclosed/’

Today the law is that if there is some 
reason to believe that the man will 
not disclose cash, jewellery etc. by 
all means take action. But when 
you say that it is likely that he would 
not disclose, that you can say of a n y  
body. A man is told: ‘We think you
are not likely to disclose___ ’Wihat is
the protection? What is the protec
tion to the honest citizen in our so
ciety?

Now you propose to let the depart
ment act on *reason to suspect*. For
merly the words were ‘reason to 
believe’. Now it is ‘reason to suspect’ . 
You can have a political mayhem, 
with this kind of provision. The life 
of individuals can be politically 
ruined, privately ruined. My submis
sion is that these powers are so wide 
that there is no other democratic 
country where such powers are given. 
These powers are there in totalitarian 
countries, but not in democracies.

Take page 15. How can the officer 
say that the citizen will not produce 
the books after right time. In other 
words, the officer may act on the 
basis of a conjecture. ‘I do not like 
the face of this man; I think he will 
not produce the books. So I can enter 
his house’ . This is what will happen.

Then see page 20. You have now 
a section sought to be inserted—sec
tion 133A. The ITO may walk into 
any premises. Ten officers can enter 
the premises—no condition, no autho
rity, not even reason to suspect. 
You might ask: ‘What is the loss?
If the man is honest, he will 
be vindicated’. consider public 
reputation; consider the damage 
to his reputation. He may be a 
doctor running a dispensary. These 
people from the income-tax depart
ment enter his premises. A crowd 
will collect there. They will know 
that he must be a tax evador. 
Nobody will know that there is this

new Mcttaa 133A under which with
out any reason to suspect even, any
body’s house can be raided. What an 
extraordinary power! This law will 
be valid not only for 1973, but for 
1983. Consider What the future politi
cal development In our country can 
be.

My point is that the present powers 
are completely and totally adequate. 
They are more than adequate, If I 
as an administrator cannot work 
under these powers, then something 
is wrong with me. I must be a 
completely inadequate administrator. 
The inadequacy i8 not in the law; it 
is inadequacy in administration.

MR. CHAIRMAN; How do you 
make it that the real inadequacy is 
in the administration? After all, our 
Government has gained experience on 
this point. They say that we would 
not be effectively able to arrest tax 
evasion unless these powers are 
given. In that view of the matter, I 
would like you to address us from 
two angles: (1) Don’t you think there 
are some deficiencies in the existing 
law itself which does not allojy the 
mechanism to function very effective
ly?

Secondly, what could we do to 
streamline the administration so that 
the powers available to them can be 
effectively utilised for arresting the 
menace?

SHRI N. A. PALKHIVALA: So
far as the first point is concerned, 
after having given several hours of 
thought to this problem, I am not 
able to conceive of a single case 
where under the existing law ade
quate action cannot be taken to seize 
black or white money and relevant 
documents. You mention any case 
to me and I will tell you under what 
provision of the existing law action 
can be taken. There is no inade
quacy at all. You might as well 
simply say that any income—tax 
officer shall have the right to go any
where. That will be the widest 
power. In civilised jurisprudence,
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one must reconcile the legitimate 
rights of honest citizens with the 
overriding powers of the State, and I 
am trying to have a reconciliation 
which is in the existing law. What 
you are doing here is no reconcilia
tion. You are loading the adminis
tration with such terrific powers that 
virtually you will make it into a 
police State.

* Secondly, about the toning up of 
the administration, the unfortunate 
difficulty of the income-tax depart
ment today is that the law keeps on 
changing so much and the complexi
ties are so great, and they keep on 
multiplying, that no time is left for 
good administration—If the officer 
has to learn new laws and rules and 
learn all the time, where has he got 
the time to take appropriate action? 
You must release his energies to 
take action. Every administration 
has a limited amount of energy and 
maximum number of man-hours, a 
fixed number of hours per man. Hu
man energy is limited, and if offi
cers energy has to be spent in trying 
to keep pace with the technicalities, 
the complexities and the changes in 
the law, it becomes difficult. Do you 
know how often the rules are chang
ed? New rules made by the Central 
Board under the Income-tax Act 
come to you practically every month; 
sometimes three or four times in a 
month. These tremendous complexi
ties are eating up the time and the 
energy of the income-tax department, 
which should be released for dealing 
with cases where the people are 
guilty of tax evasion.

MR. CHAIRMAN: We have not had 
the opportunity to discuss this thread
bare; this is a very important aspect 
of this Bill. Therefore, I would also 
want the Committee Members to ap
ply their mind fully to this aspect. 
But, speaking for myself, I would 
want you to tell them one thing. Do 
We understand you to «ey that not
withstanding this endeavour on the 
part of the Government to make 
the laws more and more stringent and 
give more and more powers to the

officers,—these will purely embellish 
the statute-books—tax evasion will 
continue to remain as it is? Is that 
virtually what you are saying?

SHKI N. A. PALKHIVALA: It will 
have the opposite, counter-productive 
effect. Suppose it was found that the 
authorities come and raid the premi
ses, people will start putting back 
their black money in things like 
jewels which are easier to hide sell. Or 
they may send money abroad you will 
be virtually draining the wealth of 
this country. It will be counter
productive. The instinct for survival is 
there, and human nature will fight 
against such a law and fight against 
the Government to see that they are 
left with something. Man's basic will 
show him ways to get out of the diffi
culty. The people who are dishonest 
will be able to defeat the Government 
even then.

MR. CHAIRMAN: My question is, 
how much it will help.

SHRI N. A. PALKHIVALA: It will 
not help.

MR. CHAIRMAN: That means, what 
the Wanchoo Committee has been 
saying to make laws more deterrent 
with a view to arresting tax evasion— 
according to you is a misconceived 
recommendation.

SHRI N. A. PALKHIVALA: What
the Wanchoo Committee said was 
different. They made a package 
recommendation. You cannot take one 
part of it without the other. Whet the 
Wanchoo Committee said was, you 
must reduce the tax rates at different 
levels, and have more stringent pro
visions. You will have to reduce the 
taxation first. I subscribe to that view. 
My own view is the same, namely, 
you cannot have stringent laws 
against evasions in isolation. If you 
reduce or decrease the tax all along 
the line, and at the same time have 
more stringent measures, it will be 
helpful.

MR. CHAIRMAN: Reduction of tax 
and adoption of stringent measures,
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according to you, will g0 co-extensive- 
ly to achieve the objective.

SHRI N. A. PALKHIVALA. Yes. 
There is alway* the price of circum
vention. Every human being forms 
a judgement. We are not dealing with 
archangela For them no laws are 
needed. You will have to deal with 
normal human beings. I am talking 
of the ordinary majority. They will 
say, when the tax is reduced to 50 
per cent. It is better for me to pay 50 
per cent instead of trying to evade 
it. In short, the price of circumvention 
in one case becomes much greater 
than in another.

In countries like the United King
dom which are ethical, where stan
dards of high integrity were known, 
after they increased the tax*es steeply 
there was corruption galore, and that 
is why the present Government has 
reduce the tax. Now, the maximum 
you pay there is 75 per cent on earned 
income. In Germany they found the 
same thing. After Germany was de
feated in the last war, the British and 
the US occupation authorities imposed 
income-tax to such an extent that 
there was rampant corruption 
throughout the country. There was 
a hue and cry. Dr. Erhard came and 
reduced it to 50-60 per cent and the 
country became normal and people no 
more talked of tax evasion. A  man’s 
instinct for survival will tell him that 
he should lay by somthing for his 
family. The Wanchoo Committee made 
the emphatic recommendation that 
you must reduce the level of taxation, 
and it is not right to take the 
Wanchoo Committee’s other recom
mendations in isolation.

SHRI BHAGWAT JHA AZAD: We 
are considering the Bill on the basis 
of certain expert advice. There have 
been some major recommendations of 
the Company Law Department. They 
have gone into all the aspects and 
have come to the conclusion that the 
Government should consider whether 
the provisions under section 7 should 
not be brought in line with the 
position recommended in the report.

We had certain deficiencies in relation 
to the Wanchoo Committee report 
also. And now the Government has 
begun to set on these recommenda
tions.

As the learned witness, as one of 
the experts, will realise, we have 
before us not only the report of the 
Wanchoo Committee but the recom
mendations of the Company La*i 
Administration, and based on their
experience, they have recommended 
to the Government certain things. 
They say that the Government should 
come out with some provisions. Now, 
the whole burden of the arguments 
of the learned witness is that when 
these laws are there, these laws 
will operate only against the honest 
citizen. But one example of going to 
the high court and winning the case— 
it may be because of an indiscretion 
of one officer— does not to prove the 
argument that Government will act 
like that officer. What we would like 
to know is whether we should go by 
the expert bodies’ recommendation, 
like those of the Company Law Board 
or the Wanchoo Committee, or whe
ther we should say, because of one 
case of raid, the whole thing will go. 
I would like to know the opinion of 
Mr. R. D. Shah. In that raid, how 
many cases were there where the 
Officer*! have acted indiscreetly? We 
want to know the details. Mr. Palkhi
vala mentioned about Police state and 
all that. There may be one or two 
cases where the Officers might have 
acted indiscreetly. But, that does not 
mean that all of them act like that. 
Let us know the details from the 
department.

SHRI R. D. SHAH: There has been 
some statistics given in this matter, 
by the Wanchoo Committee itself. 
May, I read that out?

SHRI BHAGWAT JHA AZAD: 
What is your idea? He has mention
ed about one case. You also lea*e 
tell us.

SHRI R. D. SHAH: On Page 16, of 
the Wanchoo Committee report, some 
statistics has been given. Prom 1964
65 to 1970-71, tlhe number of searches



375

and seizures conducted were 1447, 
number of successful searches were 
1418 and amount of assets seized 
Rs. 699 lakhs. We do not seem to 
have received many reports to the 
effect that the seizures were indiscri
minate. There i’s one case, about 
which, the learned witness has point
ed out. Whenever cases of indiscri
minate seizures arise, we would come 
to know of such case‘3. There might 
have been a few mistakes. This is 
because, in a search, a large number 
of Officers go and probably some 
Officers may seize. Administratively, 
we would be able to take care of such 
cases.

MR. CHAIRMAN: This data just 
gives nothing. This data is extremely 
inadequate, from the point of black 
money. In 7 years, the searches con
ducted were 1447, number successful 
1418 and the amount seized is only 
Rs. 699 lakhs. Thi9 is R’3. 6 crores.

SHRI BHAGWAT JHA AZAD: 
Can we say this is inadequate? Ac
cording to the statistics given, we 
find that, majority of them were suc
cessful. But, Chairman’s comment is 
that, this does not help in.........

MR. CHAIRMAN: This is not my 
comment. I am just saying that these
statistics___ You must understand
what I have said. I merely said that 
these statistics do not ^ive us the 
exact position. We are not here to 
convince the witness. We have come 
here t0 listen to him Whatever our 
view points are, we will be able to 
discuss among ourselves. So, Mr. 
Palkhivala, so far as the question by 
Mr. Bhagwat Jha Azad is concerned, 
do you mean to say the laws, by 
themselves, as they we made, are 
such that they would put honest citi
zens into hardship? I hope you will 
agree with me that tax evasion is a 
malaise and it has to be checked and 
checked effectively. So, from that 
angle, please tell u*?, as to what is it 
that needs to be done by way of 
making the law more stringent?

SHRI K. R. GANESH: I do not 
want to go into the details of this 
—whatever you have mentioned. If

there has been any excess on the part 
of the Officers of the Department, in 
taking things, which they should not 
have taken, remedial action will be 
taken. But, I propose to give a brief 
history of the case. This is not a 
•simple case. I have been very close
ly questioned in Parliament in regard 
to this case I had to answer many 
questions in regard to this case. This 
is a case of coordination between the 
Foreign Exchange Regulations enforc
ing authority nnd the Income Tax 
Directorate. Members of Parliament 
were also excited about this. I have 
found myself defensive in this. This 
is not a simple case. This is a 
very serious case, so far as this 
Company. . .

SHRI N. A. PALKHIVALA: I
would like to give a reply to the hon. 
Member who put the question. Let 
me clarify a few things. I think, we 
are talking at cross purposes. Things 
which are unconnected with each 
other are sought to be linked together, 
as if they mean the same thing. What 
are the different things? The ques
tion of seizure rs completely separate 
and distinct from the question of 
punishment, which is to be meted 
out to a person, if he is found to 
have evaded tax. The question of 
punishment comes later. We are not 
on the question of punishment at all. 
At present, punishment is out of our 
discussion. We are talking of seizure.
I have never suggested that under 
the existing law, seizure should not 
be there. It has to be there in a 
country Where there is an enormous 
amount of tax evasion. My only 
question is this. What are the safe
guards, in the interest of decency of 
public administration, which are 
needed? If you try to be more strin
gent, then, you would be creating a 
problem. If you read the Wanchoo 
Committee report closely, you will 
see what are the inadequacies which 
it has mentioned. Suppose, a person 
is under the jurisdiction of Commis
sioner A, and some of his assets are 
transferred to another place, which 
is under the jurisdiction of Commis
sioner B, then, Commissioner B
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should have also the power to search 
and seize. Wanchoo Committee has 
never said that a ;hout reasonable 
belief, as to wheth there is tax eva
sion or not, you must indiscriminate
ly search and s :iz ; documents. If 

you read carefully Page 16, you will 
find that, what the Wanchoo Commit
tee said was this. The agencies 
which are, today, not given powers 
should be given powers. We should 
take an overall view. A  black mar
keteer in Bombay should not be al
lowed to escape by syphoning away 
his funds, to Jodhpur. There should 
be simultaneous search in Bombay 
and Jodhpur. But nowhere has the 
Wanchoo Committee suggested that 
without the safeguard of a reasonable 
belief as to whether a person is 
guilty or not, you should still take 
action. Certainly, there should be 
searches and seizures. I am all for it.

We mix up different aspect of the 
amendment. There is one aspect of 
the amendment against which I have 
not said a word, which is that there 
must be powers given to different 
agencies in different regions, so that 
simultaneous action can be taken and 
a search can be extended, i.e. if it is 
carried out in Maharashtra, it can be 
done in Punjab also. Further, the 
Wanchoo Committee recommended 
that suppose a man is assessed 
in Delhi but his assets are in 
Orissa; in that case the Commissioner 
in Orissa who has no jurisdiction may 
still make a search. In other words, 
your agencies must be more adequate. 
I am, however, dealing now with a 
completely different concept. I am in 
agreement with the Wanchoo Com
mittee that the agencies must be more 
adequate. Your proposed law. says, 4lH 
the income-tax officer suspects that 
the person will conceal income.” It is 
proposed to change the law, to enable 
the income-tax officer take action if 
he feels that next year, the income 
will not be disclosed.

SHRI BHAGWAT JHA AZAD: Is
that the meaning of this? I want to 
understand whether the meaning of 
“ likely” gives that impression.

SHRI N. A. PALKHIVALA: Let

me read the exact words, so that the 
hon. Members may follow me more 
clearly ,and not feel that I am talking 
in the air.

SHRI BHAGWAT JHA AZAD: You 
are not talking in the air. What you 
quote is there.

SHRI R. D. SHAH: It would need
an explanation. I will explain the 
background of the use of this word. 
At present, in the existing Section i.e. 
132(b) it is provided thus;

“any person to whom a summons 
or notice as aforesaid has been or 
might be issued will not, or would 
not, produce or cause to be pro
duced, any books of account-----”

This is the existing Section which 
takes into account the likeliness 
of certain sets of books not being pro
duced. What happens is that the In
com e-Tax assessment comes up a 
year later. It is based on the 
accounts of the previous year.. If 
you have known that a particular 
person has entered into a deal or is 
found in possession of wealth without 
any ostensible reason,—e.g. about a 
smuggler, you do not know; but you 
reasonably presume this in the con
text of the situation—you feel that 
this man is not likely to produce, next 
year, the books of account in regard 
to the wealth. Now, if you wait for 
a year, may be neither the books 
would be there, nor the wealth. It is 
in this context that this provision has 
been expanded. The provision was 
already existing in the original 
Section, as far as the books were 
concerned. This has now been 
extended to the case dealing with 
the question as to where the moneys 
are to found. It often happens. For 
example, we caught hold of a man at 
an airport and he had Rs. 2 lakhs in 
his pockets. Ordinarily, we would 
resume that he would not carry 
Rs. 2 lakhs; but we could do nothing 
about it; and he said that he had 
borrowed from a person ‘A\ We have 
to cover situations like this. I am 
only explaining the background It 
is only an extension of the existing 
provision in the law.

SHRI N. A. PALKHIVALA: I hare
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not come to any of the Clauses.
MR. CHAIRMAN: If it is with re

ference to Section 133A, the changes 
are entirely in consonance with the 
Wanchoo Committee’s report at page 
51.

SHRI N. A. PALKHIVALA: Before 
I come to clauses, I would say that 
the Wanchoo Committee had recom
mended that the agencies should 
toe strengthened. That is sought to be 
done by the bill; and it should be 
done. Now I come to questions which 
arise in regard to safeguards for the 
citizens, unconnected with the ade
quacy of the agencies, i.e. page 15, 
Clause 35, Section 131. Look at the 
change which is saught to be made in 
regard to the 4<Power regarding dis
covery, production of evidence etc.” 
That is the existing provision in Sec. 
131. That says that you will have vari
ous powers. Now, the new provision 
which is sought to be put as (IA ) 
under Section 131 is:

“If the Assistant Director of In
spection has reason to suspect that 

any income has been concealed...”
That is correct; and then it says:

44-----or is likely to be concealed,
by any person or class of persons, 
within his jurisdiction....”

Then he can exercise certain powers. 
The important point is that these de
cisions are made at the level of Assis
tant Director of Inspection. There is 
virtually no safeguard. My ITO would 
know about my integrity or the lack 
of it. But some other ITO takes action 
to whom these things are not known. 
He has to form a view about my 
integrity. Not that I have concealed 
income; but that it is “likely” that 
when the time comes for me to show 
the income, I am not likely to dispose 
it.

MR. CHAIRMAN: The Wanchoo
Committee has said that in page 35. 
Please refer to 2.107. It reads thus:

“We have been told that at pre
sent the Assistant Directors of Ins
pection (Intelligence) are not able

to make proper investigations a* 
they lack statutory powers of com
pelling attendance, production of 
accounts and documents, etc. We 
can well visualize the occasions 
when it becomes necessary for an 
Income-tax Officer (Intelligence) 
to do so. We, therefore, recommend 
that the Income-Tax Officers (In
telligence) should be given the re-  
guisite powers under sections 131 
and 133A of Income-tax Act, 1961 
to enable them to work up cases 
Effectively. This power should be 
available to them in respect of all 
the cases falling within the juris
diction of the Commissioner of 
Income-tax under whom they are 

. . posted, and not only in respect o f  
assessees, whose cases are specifical
ly allotted to them for assessment*

SHRI N. A. PALKHIVALA: Pro
bably, I have not made myself clear. 
I am in agreement with what you 
have read. But I am on a different 
point.

MR. CHAIRMAN: Are you only on 
the question of extending the juris
diction?

SHRI N. A. PALKHIVALA: But it 
should be subject to safeguards. Sup
pose you give power to a Punjab offi
cer to search any person who comes 
to Punjab.

That is perfectly all right. The Wan
choo Committee said it should be done. 
But what is proposed is that he can 
take action not only when he has rea
son to suspect that income has been 
concealed but where he thinks that 
income likely to be concealed.

SHRI VASANT SATHE: Prospec
tive.

SHRI N. A. PALKHIVALA: That
is what I am talking of.

SHRI VASANT SATHE: Suspicion 
is of course wider than belief. If the 
ITO or the Commissioner has reason 
to suspect, it would not be just out of 
nothing. You gave the instance of the 
police state in which an officer magr 
wake up in his dreams and say: 1 do
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not like his face. Therefore, I will 
tnake a search of his house.* I do not 
think even Reason to 6uspect* has that 
arbitrariness. It may be that based 
on past experience of concealment 
done by a particular assessee, the 
Commissioner may have a reason to 
suspect. It is so strong that he must 
have some evidence before him that if 
he does not act, he will not be able 
to do anything against potential mis
chief. If he has reason to suspect that 
this man is likely to conceal his in

come by concealing moneys, not only 
books etc. in his hands and some 
other assets, why do you think this 
power will be misused and therefore 
should not be used against potential 
mischief?

MR. CHAIRMAN: You may answer 
the question. After all, we have to 
come to a fair evaluation on this point. 
How does this section which is con
templated do anything more than 
what is recommended by the Wanchoo 
Committee? The Committee speaks 
of jurisdiction. That is what is being 
done here. Power is being given to 
inspect, enforce attendance and com
pel production of documents. This is 
purely the extent of jurisdiction.

SHRI N. A. PALKHIVALA: I have
not made that point clear.

SHRI VASANT SATHE: Why can
not prospective or potential mischief 
be dealt with?

SHRI N. A. PALKHIVALA: There 
are two aspects to this new sub-sec
tion (IA). I am not criticising one as
pect; I am only criticising the other 
aspect. The aspect I am not criticis
ing is what the Wanchoo Committee 
recommended in the paragraph you 
read out, namely, the extension of 
territorial jurisdiction to the whole of 
India so that any one man in India 
can have this power of search and 
seizure used against him anywhere 
throughout the country. This new 
sub-sectrm does that. I think that is 
correct. I am in favour of it.

I am on the other point; in what 
circumstances can this territorial 
jurisdiction be exercised. I say here: 
please have words which give some 
kind of safeguard. The way the pro
vision runs, it is extremely wide and 
is likely to be abused. In any case 
where the ITO thinks it fit and pro
per, he may enter any house any time 
and so on. You trust him to do the 
riglht thing. But my point is: the
whole function of law is that just as 
you cannot trust citizens, you cannot 
trust the administration either. Hu
man nature is fallible. People do not 
become archangels when they get into 
power. It is the same human nature, 
the same Indian nature which will 
victimise the opponent when it gets 
into power. What I am saying is not 
my imagination; it is happening in at 
least half the countries of the world.

What is happening across the bor
der? What is happening to the oppo
nents of the ruling regime in Pakis
tan? Do you not know that the 
houses of opposition leaders are 
raided and they are clapped in jail 
etc.?

You are not legislating for only to 
day. I know with my friend, Shri 
R. D. Shah, as Chairman he is not lik- 
ly to abuse the power. But you are 
legislating for the future also. Can 
you legislate in these terms on the 
assumption that it will not be abused 
in future, that however wide the 
powers they will be reasonably exer
cised? I submit no such assumption 
can be made. It is contrary to all 
teachings of history.

My submission is: by all means give 
the power throughout India to every
body as the Wanchoo Committee has 
said, but please give it with some 
safeguards. Make it clear that you 
need more than bare suspicion. Under 
the Bill bare suspicion is enough in 
all these cases.

I may give an example of what hap
pens. A chief accountant was going 
from Calcutta to U.K. *At the London 
airport he was searched. Not a thing 
was found. But look at the humilia
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tion he had to undergo in the pre
sence of so many people. I can give 
his name later to Mr. Shah. Can you 
take merely a legalistic view of these 
things? Look at the humiliation the 
man had to suffer. It is all right for 
people who have not gone through 
this experience, but once it comes to 
you, you will realise what it is.

SHRI S. M. BANERJEE: What safe
guards would you want?

SHRI N. A. PALKHIVALA: For
example the word ‘suspect should be 
replaced by ‘believe’. At least the 
man must have reason to believe. In 
other words, more suspicion cannot be 
the basis for such action.

SHRI BHAGWAT JHA AZAD: 
If he has reason to believe and even 
then if a search is carried out and it 
is found that out of 10 cases, in 8 
nothing was found and in only two 
or three something was found, what 
is the position? You mentioned the 
case of a chief accountant, that he was 
searched and nothing was found. That 
is possible. But what should we do 
in such cases? In the case of 8, it is 
all right, but in the case of 2, it is not.

SHRI N. A. PALKHIVALA: 
The issue is not about the exercise of 
power; the point at issue is the terms 
in which you are conferring the power.

SHRI P. G. MAVALANKAR: 
I want to raise two issues which are 
very important. The witness and we 
are agreed that the powers for search 
and seizure vested in the department 
should be effective and extensive 
enough to punish mischief-makers. 
Even the Law Commission have re
commended strictor measures. As far 
as I could gather, witness is not against 
enforcement of the strongest measur
es. The point is: by making these 
powers more extensive, are we going 
to achieve what the Wanchoo Commit
tee and the Law Committee want us 
to achieve? Mr. Chairman gave the 
statistics a little while ago; out of 
1447 searches, 1418 were successful, 
but the amount involved was only 
Rs. 7 crores. My guess is that these 
raids and searches were made only in 
sueh cases where the amount involved

was not big. In other words, even 
with the existing law, which is quite 
harsh, you have not been able to catch 
hold of the evil-doers. ..So merely by 
adding more penal measures, how are 
you going to get a guarantee that the 
evil-doers will be brought to book?

MR. CHAIRMAN: This is an aspect 
which has to be examined by us on 
the basis of facts. We will do it. 
Now we are listening to the witness 
viewpoint.

SHRI P. G. MAVALANKAR: I
want to make a point which is more 
fundamental. He has been talking of 
all those things in the general ambit 
of the income-tax law and related 
Acts. I would like him, in view of his 
competence in constitutional law, to 
tell us whether the provisions now 
proposed also conflict with the 
citizens’ fundamental rights to pro
perty, privacy etc.

MR. CHAIRMAN: We will have
sufficient time to discuss all that. So 
far as the witness is concerned, we are 
on the clauses to hear his view points. 
We want to listen to him.

SHRI P. G. MAVALANKAR: 
The learned witness has made a 
fairly long, detailed, impassioned and 
brilliant plea against the proposed 
provision. In that context, he has 
suggested that if Parliament adopts 
these measures, we might commit a 
mistake. That is with regard to the 
smaller compass of the income-tax 
law. I want to ask him, in view of 
his knowledge of the law and the 
Constitution, whether he considers or 
not considers that this provision also 
means violation of the citizens* fun
damental right to liberty and it is an 
invesion on his privacy which is also 
involved?

MR. CHAIRMAN: Mr, Mavalan-
kar’s question, so far as the witness is 
concerned, is this: he wants to find 
out whether that Is likely to be struck 
down as unconstitutional.

SHRI S. M. BANERJEE: I would 
like to know from the learned witness
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whether the right to accumulate 
money or the right to evade is also a 
fundamental right.

SHRI N. A. PALKHIVALA: First,
petitions are already pending in 
the Supreme Court, in the Assam 
high court, the Bombay high court and 
probably in some other high courts 
also, challenging the validity of the 
existing provisions mentioned by Shri 
Mavalankar. It is a matter which is 
sub-judice. In some of the democ

ratic countries, I have not the 
slightest doubt that such provision 
would be struct down as violating the 
right to privacy. There are two 
things: one is the citizen’s right to 
privacy and the other is, the using of 
these power for a political purpose. 
Within my knowledge, in India, I 
have never seen instances where such 
powers have been used for political 
purposes, and a Minister like Shri 
Chavan will never do it. But you are 
laying down a law which can become 
a potent instrument.

MR. CHAIRMAN: You are again 
cm the question of propriety. On the 
legality, it is sub-judice. But you can 
give your opinion.

SHRI .N. A. PALKHIVALA: 
My own opinion is, it goes to an ex
tent where it is unconstitutional. To 
aay that it is “ likely” or it is “sus
pected” is against the Constitution.

Regarding Shri Banerjee’s question 
the hon. Member will not take me as 
saying that there is a ritfit to evade 
or a right accumulate income, but one 
has the right to privacy and the right 
to keep his dignity and self-respects 
as a citizen. A man can be charged 
with dacoity, but you will see that 
there must be some safeguards before 
a man is so charged, because you are 
charging him with an offence punish
able with seven years’ imprisonment.
I  am not saying ‘Do not give those 
powers.” But I am saying that you 
must give those powers couched in 
such words that the citizen feels that 
he has some security. Otherwise you 
are not giving him the constitutional 
right. ,

SHRI BHAGWAT JHA AZAD:; 
What is your alternative?

SHRI N. A. PALKHIVALA: 
It must be on behalf; it should not be 
on suspicion. In the Income-tax Act, 
they have always used the word 
“belief*. Judges have laid down that 
"belief” must be the belief of the 
reasonable man. The difference is this. 
The law may permit me to arrest a 
man because I have a suspicion. But, 
if the law says “ belief, I must act as & 
reasonable man and not arbitrarily.

Secondly, when you talk of the 
future also, you might specify that 
from the past records of the man, it 
seems likely that he would conceal his 
income etc. that would make sense. 
Suppose there is a completely honest 
man and there is nothing against 
him—

MR. CHAIRMAN: Would you give 
an alternative draft?

SHRI N. A. PALKHIWALA; I shall* 
SHRI BHAGWAT JHA AZAD: 

Is he taking a strong objection to the 
word “likely” ? If that is the mean
ing, I do not like that word. But Mr. 
Shah said that this contingency might 
be met by saying “ it is feared’ or 
something like that. So, both these 
things could be considered.

MR. CHAIRMAN: Let us consider
it,

SHRI N. A. PALKHIVALA:
I shall next deal with the group of 
sections in detail. Page 21# clause 39. 
Section 139 deals with audit. What is 
said is—I am referring to clause (IB) 
on page 22—

“ For the purposes of sub-section 
(1-A) the report shall be in the 
prescribed form duly signed and 
verified by such accountant and 
setting forth such particulars as 
may be prescribed.” ;

There again, the same argument will 
apply, as applied to the keeping of the 
books.

MR. CHAIRMAN: Not at all. It Is 
going to be an objective audit; (be
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man is going to be questioned and be 
will have to give answers. He must 
says yes or no. If moneys are to be 
paid, audit should take some responsi
bility,

SHRI N. A. PALKHIVALA: 
Yes. What you have in mind is on 
the type of what is done in regard to 
the company audit.

MR. CHAIRMAN: But the certifi
cate is not going to be left as vague 
as it is under the Companies Act. It 
will be an objective audit and an ob-. 
jective certificate. Now, any sugges- * 
tion about the limits?

SHRI N. A. PALKHIVALA:
I think they are far too low.

MR. CHAIRMAN: Rs. 10 lakhs?
SHRI N. A. PALKHIVALA: The

turnover should be at least Rs. 10 
lakhs and the income should be Rs. 1 
lakh.

•MR. CHAIRMAN: Rs. 50,000 is a 
substantial income, but what about 
the turnover?

SHRI N. A. PALKHIVALA: If you 
put in the figure of 50,000 you will find 
that people who are showing 50,000 
will show 40,000 0r 45,000 and so on. 
You go by the income of the last three 
years. There are a large number of 
people on the border-line. They will 
see to it that they do not have more 
professional income. Let us be realis
tic. What is the meaning of this? 
Take a doctor. Either he is honest or 
is dishonest. Suppose he is dishonest, 
which auditor on earth can find it out?

MR. CHAIRMAN: It is just sharing 
the responsibility at the cost of the 
assessee.

SHRI N. A. PALKHIVALA: It is 
not as if audit is going to solve all the 
problems. What goes into the book 
is really what is going to be the basis 
of audit.

MR. CHAIRMAN: That is outside 
the scope of the audit.

SHRI N. A. PALKHIVALA: What I 
am saying is, you have a very large

number of people who are on the bor
der-line; they can easily go on the 
lower side of the border-line rather 
than on the higher side to get rid of 
*he nuisance of the audit in the sense 
that a voucher has to be maintained 
for everything. There are very busy 
professional men for whom it is a 
mighty nuisance to keep a record; 
say, some doctors. At the fag-end of 
the day, he might find it very diffi
cult.

MR. CHAIRMAN: He has other
people to do it for him.

SHRI N. A. PALKHIVALA: When 
he goes on a visit, he will have to 
carry in his mind what are the ex
penses. I am only saying that you 
must keep the figure at such a level 
that a large number of people do not 
have an inducement to show a lower 
income.

MR. CHAIRMAN: We are seeing it 
from the angle of administrative con
venience of the assessees. We do not 
want very many small assessees. The 
turn over may be Rs. 5 lakhs or it may 
be Rs. 6 lakhs, and the income may 
be Rp. 20,000. This will happen espe
cially in the case of Commission agen
cies, where the turn over is large. 
There are cases where the turn overs 
are comparatively large and the in
comes are quite high. Some criteria 
have t0 be built up. There should be 
some standards. The tendency is al
ways going to be there. Even if you 
keep it at Rs. 5 lakhs.........

SHRI N. A. PALKHIVALA: This is 
a new provision which you are intro
ducing for the first time

SHRI VASANT SATHE: In this 
context, does Mr. Palkhivala not think
__if we want that auditing should be
really effective—that there should be 
some changes in the duties and powers 
of auditors so that they are able to 
g0 behind the books. For example, 
in the case of a manufacturing con
cern, they should be able to go into 
matters as what is the actual produc
tion and not what is shown in the 
account books.



382

MR. CHAIRMAN: Mr. Palkhivala is 
against powers being given to the In
come Tax Officers, even.

SHRI VASANT SATHE: Are the 
powers and duties oi the auditors ade
quate enough really to find out the 
income of any person? That is what I 
want to know from you. The auditors 
give a certificate that everything ap
pears to be correct on the basis of an 
examination of the balance sheet and 
the books of accounts. Whether the 
auditors say, you take it for granted. 
Don’t you think that there should be 
some change in the responsibilities 
and powers of auditors so that they 
may be able to know the real state of 
affairs?

SHRI N. A. PALKHIVALA: The 
point is this. Auditors are in a very 
unenviable position. Hie hag certain 
responsibilities. He has also the 
power to ask questions. It is only to 
the extent to which correct informa
tion is given, that he can give an audit 
certificate. Under the present law, 
the auditor has the power to go into 
matters like production etc., and find 
out whether what is being stated is 
supported by facts. It is open to him 
to say this under the existing law.

Then, I come to Pfcge 24—Clauses 42 
and 43, which seek to amend Sections 
140A and 141A. Today, the position 
is that, the assessee files a return. He 
has to make a self-assessment If the 
tax payable, reduced by any tax al
ready paid exceeds Rs. 500, he has to 
pay the tax within 30 days of the fil
ling of the return. The amending 
provision says that he has to pay the 
tax before he files the return and fail
ing which, he is penalised.

MR. CHAIRMAN: What time should 
be allowed?

SHRI N. A. PALKHIVALA: Wtiat is 
the point of this change? You are 
giving him four months’ time for fil
ing the return. Most people file the 
return on the last day. Then, they 
have to pay the tax and for getting a 
dhalan from the treasury or the bank, 
some more time will be taken. There 
is no need for any change.

Then, Clause 43, seeks to amend 
Section 141A. This is the one Clause 
on which the note on the Clause is 
misleading. If you look at the note 
on Clause 43, it says:

“This seeks to amend Section 
141A of the Act so as to pro
vide that prosional assessment 
to grant refund shall be made 
within six *months from the 
date of filing of the return.”

This is in the case of those people who 
have paid more tax than what is due. 
Now, the existing law says that if 
within six months, the ITO does not 
complete the assessment, he will, then, 
make a provisional assessment. The 
law is sought to be changed. In other 
words, the existing law is what the 
note on this Clause—Clause 43r—says. 
But, the new law wants to change this. 
“If the Income Tax Officer is of the 
opinion that the regular assessment of 
the assessee is not likely to be made 
within six months from the date of 
furnishing of the return, he shall make 
in a summary manner within the said 
six months a provisional assessment.” 
On the filing of the return, if the 
Income Tax Officer thinks that within 
six months, he will not be able to 
make the assessment, he will make a 
provisional assessment. After *i* 
months, the proposed section will not 
operate. Whereas, if you look at the 
existing section, it says that in cases 
where regular assessment is not made 
within six months, the Income Tax 
Officer shall proceed to make a pro
visional assessment. What are you 
changing it for? You do not need any 
change at all.

Then, I come to page 25, Clause 45, 
which seeks to introduce new Sections 
144A & B. Under certain circum
stances the assessment will be made by 
the Inspecting Assistant Commissioner. 
The appeal will lie to the Commis
sioner and from the Commissioner to 
th e  Tribunal. When th e  assessees are 
not satisfied by the assessment made 
by the Income Tax Officer, most of 
them claim the right of appeal to the 
Assistant Commissioner and th e  Tri
bunal The appeal to the Commis
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sioner would not be any better than 
an appeal to the Appellate Assistant 
Commissioner.

ME. CHAIRMAN: What is the
rationale behind your suggestion?

SHRI N. A. PALKHIVALA: The 
rationale behind my suggestion is this. 
The Income-Tax Officer should only 
inform the assessee that this is what 
he proposes to do and ask him as to 
what are his objections.

MR. CHAIRMAN: Do you have any 
objection in regard to appeals to the 
Inspecting Assistant Commissioner?

SHRI N. A. PALKHIVALA: I sug
gest that the Inspecting Assistant 
Commisioner should give instructions, 
as he is bound to under the law, to 
the Income Tax Officer who should 
make the assessment. A change in 
the procedure does not seem to be 
called for. I am not having any 
strong views on this matter particular
ly. But, I do not see any justification 
for a change in the appellate proce
dure. This procedure should remain 
unchanged. Then, you are asking the 
assessee to file an appeal to the Deputy 
Commissioner (Asssesment) within 7 
days. My point is that, it should be 
made clear, that this is optional. It 
should be made clear that the proce
dure provided here, of his doing an 
appeal with 7 days, is optional. He 
may choose to say ‘I will exercise my 
normal right of appeal/ The normal 
time for appeal is one month. You 
have reduced it to seven days. There 
should be more time for the appeal.

MR. CHAIRMAN: What should be 
the time limit?

SHRI N. A. PALKHIVALA: One
month’s time, with the powers to the 
Income Tax officer to extend the time 
on sufficient causes. The poTO  to 
extend must be there. Here, it says 
“In no event not exceeding 15 days." 
Even if there fi sickness in the family, 
should there be no extension?”

MR. CHAIRMAN: We will take care 
of it.

SHRI N. A. PALKHIVALA: I taKe 
it that the intention is that this would 
be on exclusive procedure and not on 
optional one.

MR. CHAIRMAN: It would not be 
optional.

SHRI N. A. PALKHIVALA: If so, 
all the safeguards for appeal ahould 
be there. Here, there is no safeguard. 
This is what I am objecting to.

MR. CHAIRMAN: It cannot be left 
to the whims and fancies of the par
ticular assessees.

SHRI N. A. PALKHIVALA: Then
you must provide all the normal safe
guards.

MR. CHAIRMAN: What you say is 
that there should be a provision say
ing that the appeal should go to the 
appellate Commissioner and not 
Commissioners.

SHRI N. A. PALKHIVALA: You
have fixed a time-limit. Suppose an 
assessee gets a draft order from 
the Income Tax Officer; and he is told 
that he should file an objection within 
7 days, and he fails to do so. Suppose 
the I.A.C. confirms the ITO’s view. In 
appeal, the assessee may be told, “You 
never raised any obfttection with the 
Income Tax Officer” . You should, 
therefore, give time. Reasonable time 
should be given, along with power of 
Condonation of delay to the Inspecting 
Assistant Commissioner.

MR. CHAIRMAN: That safeguard
is given.

SHRI N. A. PALKHIVALA: If that 
is given, it cannot work adversely 
against the citizen.

Then at page 27, Clause 49, any 
income earned after the business is 
discontinued, is sought to be taxed. I 
have no objection, but you should 
allow the expenditure incurred also. 
The Department says, “we will eat the 
cake and have it too ”

MR. CHAIRNAN; We will consider 
your point.
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SHRI N. A. ALKHIVALA: I would 
request you kindly to read Clause 50, 
Under it, even if a private company 
does not go into liquidation, there is a 
liability on the directors. It is pro
vided that presumption will be against 
the directors. Honest people will no 
longer be associated with private com
panies. You will have a lower stan
dard on the board 0f directors. Whom 
are you helping? This is counter-pro
ductive. You are leaving the field 
open to the dishonest. Does it help the 
cause we are fighting for? Our cause 
is to curb tax evasion. Are you making 
that possible, by making it impossible 
for the honest man to be a director? 
You say that he is presumed to be 
guilty. The burden is on him to prove 
himself innocent. The honest man 
might say, “I’d better not be a direc- 

' tor.” To-day; the law is that unless 
the company goes into liquidation, you 
cannot hold the director personally 
responsible.

ME. CHAIRMAN: You are right.

SHRI N. A. PALKHIVALA: Under 
the Bill he will be personally liable, 
even when the company continues to 
function.

SHRI ERA SEZHIYAN: There is a 
protection there, when it says, un
less he proves that the non-recovery 
cannot be attributed to any gross ne
glect, misfeasance or breach of duty 
on his part in relation to the affairs of 
the company.”

SHRI N. A. PALKHIVALA: The 
burden is on him. In other words, the 
presumption of the law is that he is 
guilty.

MR. CHAIRMAN*. There are cir
cumstances in which tax collection has 
been put to serious jeopardy.

SHRI N. A. PALKHIVALA: I do 
not agree t̂hat you should hold any 
director liable personally on the pres
umption that he is guilty. You are 
raising a presumption against every 
director, of guilt. It is contrary to all 
well-recognized principles of juris
prudence. True it is a rebuttable pre- 
umption. But I am asking the hon.

Members to consider whether it would 
not be conducive to the creation of 
a situation wherein honest persons 
would become disinterested in becom
ing directors.,

SHRI ERA SEZHIYAN: What will 
be your suggestion?

SHRI N. A. PALKHIVALA: You 
may make even the directors person
ally liable; but don't presume guilt 
against them, especially when the 
companies are going on. You may 
make your enquiries whether a dir
ector is guilty; but leave the field open 
for honest people.

SHRI ERA SEZHIYAN: The pro
visions in regard to liquidation will 
not be attracted.

SHRI VASANT SATHE: He says it 
is against the basic principles of 
jurisprudence and natural justice

MR. CHAIRMAN: It will be * great 
disincentive according to Mr. Palkhi
vala. They will be deemed to have 
been guilty.

SHRI N. A. PALKHIVALA: Next, 
we come to Section 180A. It is about 
annnity for actors, etc. I have not 
checked what the Wanchoo Committee 
has said. This particular Section ass
umes that but for this section, the 
annuities would be taxable,

MR. CHAIRMAN: It is there. It was 
experimented that in some cases, it 
was working. We thought of giving 
some statutory recognition.

SHRI N. A. PALKHIVALA: I will 
give an example. Suppose you had 
said in the Section that the period for 
which annuity will be paid, will not go 
beyond 10 years; and suppose an asses
see is given on annuity for 11 years. 
You cannot tax him; and your Sec
tion is meaningless.

MR. CHAIRMAN: That is the law 
to-day. We want some regulation to 
be brought into it.

SHRI N. A. PALKHIVALA: We 
want to give this concession of annui
ties. We do not want people to forego 
that facility. But we cannot have this
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new rule of thumb. No other country 
has done it to my knowledge. One 
cinema artiste may go on till the age 
o f 37; and another till 67. How can 
you fix a time-limit for the first 
annuity and the last? The man may 
be dead before that.

MR. CHAIRMAN; Can the n\an 
himself decide?

SHRI N. A. PALKHIVALA: He
knows what is best for him. The 
Government cannot tell him. Leave 
him alone. This again in counter-pro
ductive. The film artistes, who used 
to take cash, now take annuities 
honestly.

MR. CHAIRMAN: Members 0f the 
other delegations, I mfean those from 
the industry, have not objected to it at 
all.

SHRI N. A. PALKHIVALA: They
would not be aware as to what is the 
correct position in the law.

Tihe point is that you do not need 
this new section at all. If your sec
tion remains, I have not the slightest 
doubt that I could succeed in any 
court in proving that even if an 
annuity does not comply with the 
Section, I cannot be taxed, except 
when the annuity accrues to me. How 
can you tax me? Tihe point is that the 
man has not received anything. Where- 
from will he pay the tax? Suppose I 
do a piece of work. I do not want pay
ment immediately, and I maintain my 
accounts on cash basis. Until I get the 
money, how can I be taxed? It is 
clearly unconstitutional to compel me 
to pay tihe tax. The income has not 
accrued to me. It has not been re
ceived. Still you say ‘I want to tax 
you’. Is it not left to the individuals 
to decide when they will receive their 
fees? There must be some limit to 
state interference. There is no ques
tion of any guidance. What happens 
all over the world? We are not the 
only country facing the problem. When 
the income comes to the assessee, by 
all means he has to pay the tax. He 
can decide for himself when the income 
will come to him. When it comes, he 
has to pay and he will pay. Before 
that, where does he get Ihe money to 
pay? You are making life impossible.

This is what I mean by counter-pro 
ductive. This is how people become 
dishonest.

When you say a ‘film artiste’, by 
definition he must have a large income; 
otherwise, he would not be an artiste, 
he would be just an ordinary actor. 
You want to check black money. That 
is quite right. He should not deal in 
black money. We want everything to 
be above board. But he cannot be com
pelled to take a certain type of policy 
only. In fact, each of the well-known 
artistes has got several policies giving 
him secure incomes of Rs. 1 lakh—2 
lakhs. He pays tax honestly. What 
is wrong with that?

Therefore, your inteference would 
be counter-productive. It would again 
induce people to go in for black money. 
After all, the annunity policy is with 
your own LIC. The money is with 
Government. The policies are taken 
with the LIC. All the money goes into 
the public funds. Everytime the 
annuity is paid, the man will pay tax. 
What is wrong with the present 
system?

MR. CHAIRMAN: It is now 12.40. 
We have a small delegation waiting to 
give evidence They may not take more 
then 20 minutes. Shri Palkhivala has 
spoken so elaborately and clearly. We 
do not want to hustle him. His evid
ence has been extremely invaluable to 
the Committee. We have undertaken 
an extremely onerous task. Therefore,
I would request you to make an 
evaluation and tell me how much more 
time would you need. I know you 
are also a busy person.

SHRI N. A PALKHIVALA: I think 
I would require an hour more, say 
between 9 and 10 tomorrow morning.

MR. CHAIRMAN: In that case, we 
would like to hear you tomorrow at 9
a. m.

On behalf of myself and my col
leagues, I thank you.

SHRI N. A. PALKHIVALA: I am 
most grateful to the hon. members 
for their patience and courtasy.

(The witnesses then withdrew.)
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II. Chamber of Commerce f Sangli.

Spokesmen:
Shri A . G. Lale
Shri R. B. Shah
Shri K. B. Kayastha and
Shri M. N. Nawandhar.

MR. CHAIRMAN: I would like, 
before you start, to draw your atten
tion to Direction 58 of the Directions 
by the Speaker under which it shall 
be made clear to the witnesses who 
appeal before the Committee that their 
evidence shall be treated as public 
and is liable to be published, unless 
they specifically desire that all or any 
part of it is to be treated as confiden
tial. Even in that case such evidence 
as may be desired to be confidential 
is liable to made available to the 
Members of Parliament.

SHRI A. G. LALE: Yes.

Respected Chairman and members 
of the Select Committee, I am the
President of the Chamber of Com
merce Sangli, apearing before you 
with my colleagues to represent the 
Chamber’s views on the provisions of 
this B ill Since I am not able to speak 
well in English, if there are any errors 
in my speaking, I would request you 
to condone them.

The main objective of the Bill is to 
unearth black money and prevent its 
proliferation; secondly, to avoid tax
evasion and thirdly, prevent the
avoidance of taxes through various 
devices like the formation * of trusts 
and diversion of income or wealth to 
the members of the family. Fourth, 
to reduce tax arrears and to ensure 
that tax arrears do not accumulate in 
the future; fifth, to rationalise the
exemption and deduction procedure; 
sixthly, to streamline the administra
tive set-up and make it functionally 
efficient. '

In the view of the Chamber, the
main reasons for these are as under: 
firstly, unbearably high rate of taxa
tion; secondly, a heavy restriction on

the free flow of trade due to controls, 
permits and the licensing system; 
thirdly, donations to political parties; 
fourthly, wide discretionary powers to 
the authorities which create malprac
tices and corruption; fiifthly, so many 
restrictions are imposed by the taxa
tion laws such as the wealth-tax and 
finally, the low limits of the basic 
exemptions from tax.

Instead of acting upon th©3e basic 
recommendations, the Government 
has chosen to implement only a few 
recommendations suggested by the 
Direct Taxes Inquiry Committee, that 
is, higher penalties and more power 
to the authorities. All those recom
mendations are interlinked and depen
dent upon one another. For example, 
if anybody is found to evade taxes, 
then he should be punished severely. 
Thus, in all cases, while adopting the 
stricter provisions of punishment, the 
main assumption of reducing the rates 
of taxes must be accepted by the Gov
ernment, but this is not done by the 
Government. Hence, we request the 
Select Committee to see the need for 
a careful consideration to be given 
regarding the basic recommendations 
made by the Direct Taxes Enquiry 
Committee before finalising your 
report on the Bill.

The most prominent cause of this 
evil is the unbearable high rates of 
the tax structure. Taking into consi
deration the human psychology, 
nobody is prepared to pay 97.75 per 
cent as tax and take only 2.25 per 
cent which remains. There is also the 
other measure of direct taxes, such as 
wealth-tax which takes away the 
balance and all these create a liability 
on the capital of the tax-payer. While 
we welcome some provisions regarding 
penalties linked with tax settlement 
cases, and litigation expenses, our 
Chamber would like to make the 
following points regarding the clauses 
of the Bill.

Regarding clause 6, which amends 
section 13, so far as the trusts are 
concerned, our Chamber notes that the
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intention of the Government is to 
place restrictions upon those bodies 
due to the reason that the capital of 
the trust is utilised for business pur
poses. To stop those practices, Gov
ernment seek to impose rectrictions. 
Further, the Government seek to take 
powers to see that the investments of 
trust should be made in securities of 
Government-controlled companies or 
in the Scheduled Banks and only then 
the tax exemption would be given. 
Clause 8 does impose such restrictions, 
and unidentified contributions are also 
heavily taxed. The Chamber suggests 
that exemptions should be given in 
respect of box collections, charity 
show collections and bhandara collec
tions.

Regarding clause 12 (section 44B), 
taking into consideration the high 
prices of commodities now prevailing, 
the provision should not be linked 
with the turnover but linked with the 
income exceeding Rs. 50,000. Secondly, 
if the profits are capable of ascertain
ment, the conditions should be waved. 
The mandatory provision for compul
sory maintenance of books of accounts 
when the profits exceed Rs. 25.000 or 
the turnover exceeds Rs. 2,50,000 is 
not advisable.

Then, the amendment to section 64 
of the Income-tax Act makes a dis
crimination in partnership. The 
clubbing of the income of the spouse 
is not justified, other than in the 
profession.

MR. CHAIRMAN: Shall we also 
make it applicable to the professional 
firms? You want the professional 
firms to be brought into this category 
or the business firms to be brought 
into it.

SHRI A. G. LALE: There is a dis
tinction.

MR. CHAIRMAN: I know that. But 
do you want this to be applied to the 
professional firms also?

SHRI A G. LALE: I want business 
firms to be included.

Then, regarding! remuneration or 
salary given to the spouse, in genuine 
cases it should be allowed. For 
example, in the case of a medical shop, 
when the wife of the owner is a 
degree-holder, the salary paid to the 
wife should be admited. In any ease, 
the proliferation of black money 
should be avoided.

MR. CHAIRMAN: The whole Bill
must be negative, according to you. 
What is the number of your members 
in the Chembers? .

SHRI A. G. LALE: About 200.

About clause 15 (new section 69-C 
and 69-D), the unexplained expen
diture is desired to be added back 
in the income. This provision will ad
versely affect the small assessees.

MR. CHAIRMAN: What about the 
big ones? We are worried about the 
big oties. How will it affect tlhe smal
ler ones, and how small?

SHRI A. G. LALE.* Those paying. 
Rs. 50 or Rs. 100 should not be in
cluded.

MR. CHAIRMAN: Do ' you have
such rates being paid in your'region?

SHRI A. G. LALE: Small asses sees.

MR. CHAIRMAN: Your memo
randum says that the unexplained 
expenditure, if added back in the 
income, will adversely affect the small 
assessees. If it is above R*3. 50,000, it 
can be made with scrutiny?

SHRI A. G. LALE: For example—

MR. CHAIRMAN: You have given 
your memorandum. Apart from the 
memorandum, if you want to say 
anything, please say.
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SHRI R. B. SHAH: Respected Chair
man and Members of the Select Com. 
mittee. I would like to draw your 
attention to the amendments proposed 
by the Government and which are be
fore you. The intention of bringing 
forward these amendments is not to 
create black money or to encourage 
the accumulation of black money or 
to affect the economy of the country. 
But, the provisions of the Bill seem to 
be contradictory to the purposes for 
which this Bill has been brought for. 
ward.

As per the present tax procedure, 
the individuality of the tax-payers

remains unaffected, though there is 
individual taxation procedure and 
money also remains white but due to 
the new amendment it abolishes the 
individuality of the taxpayer, and it 
wil encourage to proliferation of the 
black money.

MR. CHAIRMAN: Mr. Shah, I thank 
you for the evidence that you have 
given us to-day, in addition to the 
points mentioned in your memoran
dum. Thank you very much.

(The Committee then adjourned).
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I. 1. Shri N. A. Palkhivala, Advocate, Supreme Court, Bombay.
2. Shri S. P. Mehta
3. Shri B. A. Palkhivala
4. Shri S. R. Vakil
5. Miss S. Bharucha

MR. CHAIRMAN: Mr. Palkhivala,
you may proceed.

SHRI N. A. PALKHIVALA: May I 
draw attention to p. 28, clause 52 which 
deals with s. 185? It provides that a 
firm shall not be regarded as a 
genuine firm if any of the partners is 
A benamidar for any other person. My 
point is that though it is perfectly 
right and proper that you refuse to 
grant registration to a lirm where a 
partner is an undisclosed benamidar 
for another, if he is a disclosed be- 
immidar, if it is openly known to 
everybody that he acts for Y, this 
kind of difficulty should not be created 
in the way of the firm. The income 
tax department knows that he acts for 
somebody else and the partners know 
that he acts for somebody else. No
body is deceived. Then what is the 
point in saying that the firm will be 
refused registration?

MR. CHAIRMAN: The income will 
be taxed in the hands of the real 
owner.

SHRI N. A. PALKHIVALA: Some
times it is done for a variety of 
reasons. For example, there may be a 
situation where due to the necessities 
of the case, somebody may be in 
Delhi, so many documents are requir
ed to be signed and a partner may

say *In my place, you are there'; 
everybody knows that the man in 
Maharashtra is acting for somebody 
else in Delhi.

MR. CHAIRMAN: We will consider
it.

SHRI Y. B. CHAV AN: What is your 
suggestion?

SHRI N. A. PALKHIVALA: My
suggestion is: wherever a partner is 
a benamidar for anyone else And he is 
an undisclosed benamidar. . .

MR. CHAIRMAN: That is the law 
as it stands.

SHRI N. A. PALKHIVALA: The
point is that it seems to be completely 
meaningless and needlessly harsh to 
do this when everybody ineluding the 
income-tax department knows that I 
am acting* for somebody else.

MR. CHAIRMAN: You do not want 
the explanation to be adde<T

SHRI N. A. PALKHIVALA: The
present law is perfectly all right. It 
takes oare of genuine cases and en
sures that the right person is always 
taxed so that no tax is lost.

The next one is on p. 29, clause 57.
I do not know whether it is a drafting 
error or whether It has been -advised
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ly put in. This concerns refund to be 
given. The right to refund is quali
fied Please see the second line, line 
42, 'as a result of any amount having 
been paid by him in pursuance of any
order of assessment or penalty___
Then the refund becomes due. Refund 
may become due on account of other 
reason. There may have been advance 
tax paid, there may have been in
come-tax deducted at source. Surely 
the right to refund should be aviailable 
even in those cases where the amount 
is due by way of advance payment of 
tax or tax deducted at source. How 
can you restrict it only to where an 
assessment is made? A man has al
ready paid advance tax. Many of us 
do it; we may have paid even more 
tax than demanded. At the time of 
refund, we ultimately get it back. So 
the advance tax paid or tax deducted 
at source should equally qualify for 
the benefit of this section which is 
meant to give a speedy refund to the 
taxpayer.

“Where the whole or any part of the 
refund referred to in sub-section 
(1) is due to the assessee” should 
remain without the following words 
which are unduly restrictive.

MR. CHAIRMAN: We will consider 
it. To my mind, it appears to be a 
drafting error because certainly you 
are entitled to refund whether it is 
advance tax paid or tax deducted at 
source.

SHRI N. A, PALKHIVALA: Then
page 30; there is new chapter sought 
to be added—Settlement of cases. I 
think the whole object of this chapter 
is that without prejudice to the de
partment, in order not to have pro
tracted litigation, in the public inter
est a fair and speedy settlement must 
be reached. If that is the object, it 
is frustrated in this particular case by 
two things. First, the Settlement 
Committee consists of members of the 
Central Board of Direct Taxes, not 
ex-members. I can understand a 
retired member being there. But to 
Mk a man who is already acting as

a member of the Central Board to do 
this is to ask the prosecuter to be 
also the judge. This is hardly con
ducive to inspiration of confidence in 
the taxpayer. If you have an inde
pendent body, it is another matter. 
You may have a retired government 
servant—no objection; you may have 
a retired member of the Central Board 
or retired member of the income-tax 
department—that would make perfect 
sense. But if you say that a man who 
is ia sitting member of the Central 
Board will himself act as a judge, the 
result will be that cases which would 
otherwise come up will never come up 
for settlement.

MR. CHAIRMAN: What is your 
precise suggestion about the consti
tution of the Settlement Committee? 
How many persons should it comp
rise of?

SHRI N. A. PALKHIVALA: Three 
is a good number. My own feeling 
is that you could have firstly an ex- 
high court judge or a high court 
judge or a person qualified to be
come a high court judge; secondly, a 
chartered accountant. You could 
have a person nominated by the Gov
ernment either as an ex-government 
servant or a person unconnected with 
the Central Government

MR. CHAIRMAN; But one should 
be a member of the Board.

SHRI N. A. PALKHIVALA: May 
be, but at least there are two others 
who should be independent. My 
further suggestion is that this Board 
should be under the Ministry of Law 
and Justice.

MR. CHAIRMAN: Not under the 
Ministry of Finanoe?

SHRI N. A. PALKHIVALA: After 
all, the procedure is optional. While 
the hon. Finance Minister is here, I 
would like to make one suggestion 
which has been in my mind for sev
eral years. My own feeling is that 
one day, the machinery of assessment 
and further proceedings will breqpt 
down merely because of the pressure 
or the load of work. In the Calcutta
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Figh Court there are 30,000 petite**®, 
dealing with taxation, pending^ In 

the Bombay High Court we have at 
least 3,000 incomes-tax and other tax 
matters pending. In the Allahabad 
High Court it is even worse. One 
way out is this. Appoint men who 
will inspire confidence and are cap
able of quick disposal and whose in
tegrity and capability are beyond 
question, to deal with the problems 
as the final judges. Even as a matter 
of public service, some could do the 
job. No judgement should be writ
ten; they should hear the parties and 
pass orders. From their orders there 
should be no appeal. You know the 
waste of time involved in writing 10 
to 20 pages of judgements; this must 
be avoided, and all the time could be 
utilised in disposing of say, three 
more cases every day. In your de
partment you have outstanding peo
ple. In the Income-tax Tribunal, 
there are at least four people whose 
names I need not mention here. If 
you appoint them, I will say “Do not 
fight the case upto the Supreme 
Court. You are likely to get a judg
ment at their hands better than at 
the hands of anybody else.” Believe 
me, they will dispose of thousands of 
cases speedly, and the parties need 
not go in first appeal and second 
appeal and so on. Provide for such 
a procedure in the law. It should 
be purely optional. Nobody would be 
prejudiced.

Let me quote the instance of a 
man who is dead, Mr Gopinathan. 
He was a Commissioner of Income- 
tax, and afterwards a member of 
the Tribunal—a man of outstanding 
ability. If such men are appointed, 
it ia good for you and good for the 
tax-payer. Today, in our country, 
litigation takes 20 years. When the 
matter goes to the High court, it ta
kes 15 years on an average, which is 
a long part of a citizen’s life.

Take, for instance, the CIBA case 
decided py the Supreme Court. They 
said royalty paid must be allowed as 
a deduction. In regard to the CIBA

case, it took more than ten years. 
It was a ridiculously long period; and 
it was time-consuming and waste of 
talent. It realty meant no benefit to 
anybody except to the lawyers who 
appeared in the cases.

I am not interested in money nor 
I am saying this in the interest of 
the profession. I am only interested 
in seeing that justice is done. The 
hon. Finance Minister should consi
der it. When the law provides 
for the new body, its decision would 
be final . Even the Supreme Court 
cannot come, because there would be 
speaking order to which they could 
apply their minds.

MR. CHAIRMAN: Are you sugges
ting that a tribunal should be the 
final arbiter?

SHRI N. A. PALKHIVALA: I am 
talking of separate new body to be 
created. The Government must ap
point people whose integrity is well 
known. There are people known for 
their great knowledge and ability, 
and who are well known for their 
sense of fairness and justice. You 
can have sittings in different parts of 
the country. Then, they can dispose 
of six cases in a day, because they 
know the subject inside out. They 
would be men of great experience. 
This is what is needed rather than 
the settlement of cases Chapter, parti
cularly in India which has a very ac
ute problem as regard arrears which 
are just fantastic. They are moun
ting. Five years later, what will be 
the situation in this country, and 
what is the good of having a system 
where the machinery of justice even 
cracks? This is my primary sugges
tion, and I would prefer it any day 
to this Settlement of Cases Chapter.

MR. CHAIRMAN: The Government 
are thinking of a body and let us 
hope it does not become another 
forum where delay takes place 
Otherwise, what you say, by and 
large, could be agreed to by every
body, namely, that the settlement 
machinery must be independent and it 
must inspire confidence for their
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justness and fairness in dealing with 
the cases. But there is an inherent 
danger in what you are suggesting; 
the entire thing depends on some in
dividuals!; the same set of persons 
may not be there; tomorrow, others 
may come and in that case nothing 
can come out. Let us build an insti
tution where there will be built-in 
safeguards. You have suggested a 
high court judge and some profes
sionals.

SHRI N. A. PALKHIVALA: In
this country, appointments are some
times so made that a man who is ap
pointed to a certain tribunal has no 
knowledge, even the ABC, of what he 
has to do. You must appoint a man 
only on the ground that he is a man 
who knows his subject. Otherwise, 
it will take two years for him to le
arn the subject.

MR. CHAIRMAN: The point is, you 
must appoint a high court judge or 
any other person who is known for 
his knowledge of taxation laws. But 
how can it be provided statutorily?

SHRI N. A. PALKHIVALA: This 
is purely optional. Nobody is bound 
to go in for settlement. Your object 
will be achieved only if the Govern
ment takes the precaution to see that 
when a man is appointed, he is ap
pointed because of his profound abi
lity, quickness of mind, understand
ing and knowledge of the subject.

MR. CHAIRMAN: That is for the 
Government. I hope a good Govern
ment will do it. So far as the Com
mittee is concerned, have you any 
suggestion to make in the law?

SHRI N. A. PALKHIVALA: It is 
two-fold. The first suggestion I have 
referred to is about the composition.
I think the Board as envisaged in the 
Bill will never inspire confidence. 
The second suggestion is about sec
tion 25B where it is provided that an 
application once made shall not be 
withdrawn. That means if a man 
makes an application, he is struck 
with it. The point is, there is no
right of appeal provided. If there is

no right of appeal provided, and the 
matter, once it is in the hands of 
those people, cannot be withdrawn. 
I doubt whether this would be a type 
of procedure which would inspire 
confidence. What will happen is, at 
the stage when you go for a settle
ment, unless you know the member in 
advance or you had any preliminary 
discussions, you will be taking absol
u tely  a plunge in the dark. However 
arbitrary the order is, you cannot ap
peal and cannot withdraw the appli
cation.

MR. CHAIRMAN: If it is perverse, 
it can be challenged in appropriate 
proceedings. But subject to
that, the Committee seems to be of 
the feeling that so far as finality is 
concerned, that provision must re
main. The first suggestion that you 
have made, we will consider. That 
seems to be very valid. But subject 
to the Committee being really inde
pendent and inspiring confidence, what 
is wrong with it?

SHRI N. A. PALKHIVALA: You 
have got these two factors; one is, 
once an application is made, it cannot 
be withdrawn; secondly, no right of 
appeal I am emphasising these two 
factors in relation to the tremendous 
importance of having such a Board 
which can inspite confidence.

SHRI VIRENDRA AGARWALA: 
What do you say about the right of 
appeal?

SHRI N. A . PALKHIVALA: I am 
not saying that you must provide for 
the right of appeal, if men of high 
integrity atfe appointed. But there 
are trementous factors against the 
proposal in the Bill. Unless you have 
a Board Which can inspire great con
fidence, this chapter will become al
most a dead-letter.

SHRI H. M. PATEL: May I ask Mr 
Palkhivala to explain the composition 
of the Board?

SHRI N. A. PALKHIVALA: Apart 
from a number qualified to be a 
judge, another must be a chartered 
accountant who is known for his cap
ability and mastery over the subject.
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The third may be a person, who need 
not necessarily be a Member of the 
Board. I do not think he must be a 
Member of the Board. He might even 
be a person appointed from the Gov
ernment service. Obviously he should 
be conversant with the Income tax 
law. He may be from the Income 
Tax Department, whether he is a 
Member of the Board or a Director 
of Inspection or a Commissioner of 
Income Tax. Some Commissioners 
of Income Tax have inspired great 
confidence by their sense of fairness. 
Commissioners of Income Tax may 
be appointed. I do not think it is 
right to say that one person should 
necessarily be a Member of the Board.

SHRI H. M. PATEL: Earlier, you 
said that, even in such an independ
ent Board, there may be one Member 
form tho Board. That was your per
sonal view. So long as a person knows 
the subject, he may be even from 
Government service. He need not 
necessarily be a Member of the 
Board.

SHRI N. A. PALKHIVALA: There 
should not be a statutory require
ment that the third person must nece
ssarily be a Member of the BoarJ.. 
The reason is that the Government 
may find a Commissioner or a Direc
tor of Inspection, who is outstandingly 
good, known for his fairness and 
sense of justice, and they may choose 
to appoint him. If you say that he 
should necessarily be a member of the 
Board, then, you will be trying your 
hands for nothing.

MR. CHAIRMAN: We would only 
prescribe certain minimum qualifica
tions. What abou/t your suggestion 
that he should be a Government ser
vant. who is qualified and he need 
not necessarily be a Member of the 
Board.

SHRI N. A. PALKHIVALA: The
Government should be free to make 
ft* choice, teither a Commissioner or a 
Director of Inspection or anybody 
#toe they like.

SHRI P. G. MAWALANKAR: Do 
you mean to say that if a person is 
an ex Member of the Board, he may 
be taken in? A person should be in
dependent. So, as soon ag a person 
becomes an ex Member, he may be 
appointed.

SHRI N. A. PALKHIVALA: Yes, 
because then he is not under Govern
ment control. The other thing. I 
would like to say is this. A  person 
may be a Member of the Tribunal or 
an ex Member of the Board and the 
Government may find him eminently 
suitable. You should keep your op
tions open and you should not tie 
yourself down___

The next Clause is Clause 60, on 
Page 34, where, a provision is sought 
to be inserted for the first time in 
the income tax law, that unless the 
admitted tax is paid, there should be 
n0 appeal. It has been provided:

“ (4) No appeal under this section 
shall be admitted unless at the time 
of filing of the appeal— ,

(a) Where a return has been 
filed by the assessee. the assessee 
has paid the tax on the income 
returned by him; or

(b) Where no return has been 
filed by the assessee, the assessee 
has paid an amount equal to the 
amount of the advance tax which 
was payable by him” . Let us say 
that the department makes an 
assessment of one lakh in one 
case. The assessee says that he 
has no taxable income. What is 
the advance tax that h** pays? But. 
the Department will say that he 
has been assessed at one lakh and 
he should have paid thul one lakh 
as advance tax.

MR. CHAIRMAN: The suggestion is 
that he has got to pay the entire ad
vance tax.

SHRI N. A. PALKHIVALA: What i» 
the advance tax that he has to pay? 
The person’s contention is that he has 
no taxable income. The Department 
taxes him at Rs. 50,000. He wants to 
go in appeal. How wiP >?•? go an ap£
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peal? The Department says that he 
should have paid the advance tax Oh 
Rs, 50,000. You should simply say 
that the admitted tax should be paid 
by him.

MR. CHAIRMAN: The intention be
hind this proposed change is clear, in 
that, any disputed tax liability has to 
be paid.

SHRI N. A, PALKHIVALA: Then, 
why should we have all these compli
cations? We have a curious way of 
drafting in this country. The simple 
thing which a rational man would say 
is that, no appeal shall be admitted 
unless the assessee has paid the tax 
admitted by him. Why do you want 
(a) (b) and the rest of it?

MR. CHAIRMAN: We have to put 
it. Kindly give us a draft on this. The 
intention is clear. Where a return has 
been filed, according to the return, he 
has to pay. There are sometimes dis
putes. You have not raised that point. 
Sometimes, there is a dispute as to the 
amount of tax paid. The point is that, 
whether a person has filed a return or 
he has not filed the return, the tax 
payable by him, should be duly paid.

When will you be able to submit the 
memorandum?

SHRI N. A. PALKHIVALA: Before 
the next Parliament Session.

MR. CHAIRMAN: We are again 
meeting in November. If you are 
able to send your memorandum to
us, before tihat,-----

SHRI N. A. PALKHIVALA: I shall 
try to send it earlier.

MR. CHAIRMAN: Whatever you
have said, we will be able to sit and 
consider peacefully. In regard to 
matters which have not been referred 
to by you, we would like to take it, 
that you are not opposed to the same.

SHRI N. A. PALKHIVALA: There 
is one provision on Page 35, which, I 
submit, is very unfair to the assessee. 
On Page 35, you have Clause 64— am
endment of Section 271. The object 
«f that, is to penalise the assessee who

has been guilty of concealment etc. 
Look at the way the explanation is 
worded. You are now, by a fiction of 
law, areating a concealment of income, 
where, in fact, there might have been 
no concealment. Kindly look at the 
explanation, at the bottom of Page 35.

MR. CHAIRMAN: What is your in- 
trepretation of this?

SHRI N. A. PALKHIVALA: Sup
pose, a person has ten gold sovereigns. 
He says that his grand father was 
having them; then, his father had 
them aaid subsequently, they came into 
his possession. He is asked to prove 
that his grand father had them. He 
cannot substantiate. You will tax him 
on the value of the sovereigns, on the 
ground that this was hw concealed in
come. I can understand that. But, 
here, by a fiction of law, if he is not 
able to substantiate, it is conclusive 
proof that he has concealed his income. 
This makes no sense at all. What 
kind of jurisprudence is this? A man 
may not be able to substantiate as to 
what has happened 30 years ago. From 
our own experience, we know that we 
may not be able to say as to what has 
happened years ago in our own lives.

MR. CHAIRMAN: What is it that 
has to be substantiated? My querry 
is this. Do you have to substantiate, 
in these proceedings, that there was 
no concealment or do you have to 
substantiate that this was your grand 
father’s money?

SHRI N. A. PALKHIVALA: Yo« 
have to substantiate that this was 
your grand father's money.

MR. CHAIRMAN: You could have 
done that. There will be no addition 
in the quantum.

SHRI N. A. PALKHIVALA: My
point is that it may be a case where 
it is “not proved” , as it is called in the 
law of evidence. A  fact may be prov
ed, disproved or not proved. If it is 
proved that you are guilty of conceal
ment, then you should undoubtedly be 
punished. If your explanation is found 
to be false, you must be punished; but 
in case of "not proved*, you may be
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perfectly innocent and you may be 
telling the truth. But there may be 
no evidence; it happens all the time in 
our experience. That means that a 
man has to offer an expiation at his 
peril.

MR. CHAIRMAN: My question is 
slightly different. Assuming that in 
the proceedings, it is found that there 
is a cash credit of Rs. one lakh. The 
explanation is that it was from the 
person’s grand-father. The person 
gives the explanation that his grand
father was having such-and-such a 
status etc. That i6 disbelieved. He is 
not able to substantiate the fact that 
the source of the money is the grand
father, or his savings. I3 that, by 
itself sufficient for levying penalty?

SHRI N. A. PALKHIVALA: Of 
course; undoubtedly, Sir.

MR. CHAIRMAN: Even if there is 
no concealment?

SHRI N. A. PALKHIVALA: Yes,
8ir; that is my whole point As the 
hon. Chairman is aware with his ex
perience of income-tax matters, the 
man is very often disbelieved and 
even a penalty is levied on the ground 
that his plea is false. That is under
standable. But here is a new manda
tory, statutory fiction.

SHRi Y. B. CHAVAN: There are 
two points. Such a person offers an 
explanation which he is not in a posi
tion to substantiate; that is one part. 
The second part is about falsity.

SHRI N. A. PALKHIVALA: The
second one should remain, where fal
sity is proved. Surely, it is the liberty 
of the citizen to put forward a case.

MR. CHAIRMAN: Actually, speak
ing for myself again, in the penal pro
visions, this extension cf explanation 
it something I am not able to under
stand. Whatever be the law, he is en
titled to know as to what his liabilities 
for penalty are, under the law. There
fore, without deleting what is string
ently provided, would you be kind

enough to re-draft Clause 84 in clear 
language?

SHRI N. A. PALKHIVALA: I will 
do it, Sir.

MR. CHAIRMAN: Wc will consider 
it then. Now, there is another cir
cumstance which Mr. Shah will ex
plain with illustrations.

SHRI R. D. SHAH: j  would like to 
have a draft. I appreciate the diffi
culty pointed out; but there are situa
tions where a person juct does not 
give an explanation that is covered. 
He gives such a flippant explanation 
that it is a cock-and-bull story. If he 
gives an explanation, it does not fall 
under it; it is obvious that it is pal
pably false but the Department is un
able to prove that it is false.

SHRI N. A. PALKHIVALA: Under 
the present law, the position is that 
when penalties are levied, the onus ii 
on the department.

SHRI R. D. SHAH: I have got a few 
cases of this type. In one example, 
the grandfather died and it was claim
ed that he left Rs. 5 lakhs each for 
three brothers. This was proved to be 
false by entries. They had said that 
the man had written some diaries; but 
they were proved to be bogus diaries. 
The tribunal-held that the Department 
had to prove that this amount was 
concealed income. How can we do 
it?

SHRI N. A. PALKHIVALA: Assum
ing that the tribunal Kives a wrong 
judgment; does it mean we should 
make the law harsh? In criminal 
cases, we find that innocent people are 
convicted every day; and guilty onee 
go scot-free. Does it mean that we 
should make the laws harsher and 
harsher?

SHRI R. D. SHAH: I am placing 
before you, a difficulty experienced by 
the Department The Department has 
been financing a great deal of difficulty 
in situations where a man gives a 
palpably cock-and-bull stary; and the 
Department fails to prove it to be 90.
I can understand it if it is a reasons-
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ble story; but he is not able to give 
such a story.

SHRI N. A. PALKKIVAJ A: What 
you say is the occupational hazard of \ 
any administrator, whether :t is under 
civil, criminal or corporate law. The 
law is such that sometimes innocent 
people get punished and the guilty 
escape. So long as law is administered 
by human beings, this will happen. I* 
the contrary view were right, the en
tire penal code wou’d have to be re
written. It is possible that the tribu
nal may have given a wrong judgment. 
Equally, it is possible that in some 
cases, a man is wrongly taxed on an 
income which he did not have.

SHRi R. S. SHAH: Please give us 
a draft which will cover this, by and 
large.

MR. CHAIRMAN: We are sitting 
here to make the law really stringent 
artd effective, in O T d c r  to arrest tax 
evasion. This is an important section. 
There are large numbpr of cases where 
people, after having indulged in tax 
evasion, have got away with it, be
cause the high courts have taken the 
view that penalties are higher. There
fore, we want to make the law not 
only strigent, but effectively strin
gent.

SHRI N. A. PALKHIVALA: If on’y 
you would carefullj look ior it, you 
would find that it is there in the exist
ing provisions of the law. Even where 
there is 20 per cent difference between 
the return and the assessed income, 
the onus is on the party. There is no 
other country in the world where you 
have such a presumption of guilt, un
der the law. About the other difficulty 
pointed out by Mr. Shah, thuse things 
will happen, unless you have an ad
ministration by archangles. Our law
makers have not understood this so 
far. So far as you work under a hu
man system, you will find that k>me 
wrong-doers will escape

You will find third-rate people ris
ing to the top and first-rate people 
languishing at the bottom. It happeni 
ail the time, in all walks of life. But

you cannot, therefore, make the law 
harsh and severe to such an extent 
that honest people will have to pay 
the penalty. You will invariably have 
to leave some room for human judg
ment. Human judgmen; i; fallible. 
Somebody may form a wrong judg
ment. But so what? What is the 
existing law? The existing law says 
that so long as there is oven a 20 per 
cent difference between the returned 
income and assessed incorie, the onus 
is on the assessee to prove his inno
cence. You are presumed to be guilty; 
and you will have to pay the penalty. 
The burden is entirely on you. What 
more do you want?

Along with this, I vou;d l ik e  to 
draw attention to clause 99 on p. 57, 
which contains a similar provisions in 
regard to wealth tax. There a lso , you 
are told that if he is not able to sub
stantiate the explanation, the rele
vant assets shall be deemed to be con
cealed.

MR. CHAIRMAN: We have alreaJy 
asked the department about it. They 
said it is not the intention, just if 
there is a difference between the 
returned valuation and assessed 
valuation that the penal provisions 
are applicable. Therefore, the draft 
will be changed.

SHRI N. A. PALKHIWALA: What
ever that may be, the language as it 
is will always speak for itself.

MR. CHAIRMAN: We are told the 
draft will be changed.

SHRI N. A. PALKHIWALA: See 
page 57, line 5—

“Where in respect of any facts 
material to the computation of the 
net wealth of any person under
this A ct-----(B) such person offers
an explanation which he is not 
able to substantiate-----”

Everyday explanations are offered 
which cannot be substantiated. Facts 
have happened 30 years ago, 25 years 
age. You have no means of proving 
therm. The conclusive presumption of 
quilt cannot follow.
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The provision *or which is found 
to be false’ is all right.

We must remember that we are 
dealing with an illiterate country. 
Thig is not a case where the country 
is urbanised, highly sophisticated and 
highly civilised and records are kept. 
So many families in India have no 
past records.

MR. CHAIRMAN: I was talking 
with reference to Explanation 4, p. 
57.

SHRI N. A. PALKHIVALA: That
is a different thing. I have a separate 
point on that. Let me quickly finish 
with the other things before I come 
to that.

From page 41 onwards, you pres
cribe the penalties. Again one speaks 
with some hesitation and diffidence 
because you are dealing with tax 
evaders. But I am just indicating 
what, in my opinion, is the correct 
view without trying to defend the 
tax evaders of tax evasion at all. The 
point is that there must be some ra
tionality about the extent of punish
ment that is provided. I do feel that 
to put dacoity and failure to deduct 
tax at source on the same footing 
seems rather odd. I can understand 
concealment being treated that way. 
But look at the very first section, 
276B. Let me give an example. A 
man has employed a clerk. He pays 
him a salary of Rs. 600 a month. The 
employer does not deduct the tax at 
source. He says let the clerk pay 
his own tax. This has happened in 
the case of many honest 
people who have only three or four 
employees. Technically there is an 
obligation to deduct at sourc Instead 
of that, the employee pays tax direct
ly. But what is provided here is 
that if any person without reasonable 
cause or excuse fails to deduct and if 
the amount exceeds Rs. 1 lakh, he con 
be imprisoned for a period of seven 
years and fined also.

My point is this: cases of conceal
ment are one thing. But failure to 
deduct tax at source i*n another. If 
it is wilfully done with a view to 
evade tax where there is that mali
cious intention, then punishment 
would be justified. But ther^ can be 
pure negligence. Even pure negli
gence will make the ass:ssee liable 
to the same punishment under the 
Bill.

Read this along with what is on 
p. 44. There are many directors who 
are not aware of the income tax law. 
They do not know anything about it. 
You are making each director liable 
to a ridiculous term of imprisonment. 
Even if a director is merely negli
gent he is liable to a compulsory 
jail sentence; he cannot be let off with 
a fine. See p. 44, (2) at the top.

MR. CHAIRMAN: If it is less than 
a lakh of rupees?

SHRI N A. PALKHIVALA: Three 
years. Even for mere negligence! 
and even though there is no dishonest 
intention! It says that notwithstand- 
aything contained in sub-section (1) 
and so on, where there is any negli
gence on the part of any director, 
manager etc. he shall be liable to be 
proceeded against.

There are many cases where a 
director deliberately or wilfully com
mits a default. Let him go to jail. 
But there are cases where the man is 
honest but is simply guilty of negli
gence.

MR. CHAIRMAN; Supposing the 
aggregate tax deduction is Rs.
1,10,000 and the default is by 10 days 
in a company, what will happen?

SHRI N. A. PALKHIVALA: He can  
be prosecuted.

MR. CHAIRMAN : Seven years?
SHRI N. A. PALKHIVALA: A

magistrate may have some sens? 
and may not do it. In other words, 
in your zeal to catch tax-evaders 
which is perfectly legitimate, you 
are going too far.
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MR. CHAIRMAN: D0 not take it 
that this is final yet.

SHRI N. A. PALKHIVALA: I am 
talking of the formulation which to 
before me. I am pointing out that the 
existing formulation is such that zeal 
is outrunning discretion, zeal is out
running commonsense. You cannot 
subqect a man for bare negligence to 
a minimum compulsory sentence in

MR. CHAIRMAN; My question was 
different. Will it be that the director 
will get a minimum of six months?

SHRI N. A. PALKHIVALA: Of
course. It is compulsory.

MR. CHAIRMAN: In a case where 
the aggregate deduction is 
Rs. 1,10,000 and it i9 not deposited 
lor seven days, minimum is six 
months?

SHRI N. A. PALKHIVALA: Even 
if it is merely not deposited in time, 
yes. I am speaking of perfectly 
honest people who have been guilty 
of th^ lapse. You cannot make ixnr 
prisonment compulsory. You are not 
even leaving some option to the 
magistrate to act like a sane person. 
You may say, he can be let off with 
a fine, you may say, we will not 
start a prosecution.

MR. CHAIRMAN: There will be 
audit objection. The PAC will go 
Into it.

SHRI N. A. PALKHIVALA: When
we speak of law, we mean a sane 
tew, a law based on commonsense. 
Thig is a barbaric law. This is like 
the law in another country where for 
theft they chop off the arm of the 
person. In Saudi Arabia, this is still 
the law. In fact, we had a lawyers' 
conference in Austrlia when the dele
gate from Pakistan said that such a 
lam should be re-introduced.

These are barbaric sentences. This 
is a eavage kind of punishment. The 
man may have delayed payment to 
the Exchequer. It may be he was 
negligent But how much does he 
kaow of the law? He cannot carry

everything in his bead. You are deal
ing, as I said, with a country where 
there is so much illiteracy. How
many people know your laws? Con
sider the situation in a country where 
there may not be competent lawyers 
in townships and villages...

MR. CHAIRMAN; I am a little 
perturbed over this interpretation oi 
the proviso. How do you read this 
from it?

SHRI N. A. PALKHIVALA: “Pro
vided that, in the absence of special 
and adequate reasons.. .such im
prisonment shall not be for less than 
six months” .

Imprisonment is compulsory even 
if the man is hundred per cent honest. 
Even if he is negligent, imprisonment 
is compulsory. Because the words 
are, “six years and with fine.”

SHRI ERA SEZHIYAN; “Provided 
that in the absence of sufficient and 
adequate reasons to the contrary to 
be recorded in the judgment of the 
court.” So, that is there.

SHRI N. A. PALKHIVALA: If it is 
to be imprisonment the imprisonment 
must be for at least six months.

MR. CHAIRMAN: We will con
sider it.

SHRI N. A. PALKHIVALA: Then 
there are two things. One is, im
prisonment or fine. The other is, im
prisonment and fine. When the 
wordg are “imprisonment and fine," 
there is not the slightest doubt that 
you must have a sentence of imprison
ment. So, you may make it less than 
six months.

SHRI VIRENDRA AGARWALA: If 
it is imprisonment or fine, will it be 
all right?

SHRI N. A. PALKHIVALA: Yes.

MR. CHAIRMAN: Would you
please let us have your own inter
pretation of the various clauses first 
to enable us to Judge the real impli
cations?
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SHRI N. A. PALKHIVALA: Yes.
On page 44, I may point out that the 
word “neglect” ia put in. I “ can 
understand wilful neglect. Wilful neg
lect is where you deliberately neglect 
your duty, but mere absent-minded
ness should not be penalised. You 
will remember that a person has to 
deal with a hundred other laws; not 
only the income-tax law3. Every 
Secretary, every Manager, every 
Director, will come under the new 
provisions.

Then, at page 57, Explanation 4, 
what we find is this. If you are 
already committed to a certain view 
as to its arbitrariness and unfairness, 
I would not say anything more. But 
the way it fa drafted leads me to 
believe that it is another piece of bar
baric legislation. It says that if any 
person returns the value of his asset 
at less than 70 per cent of the value 
as determined by the wealth-tax offi
cer. he is liable to a penality unless 
he proves that the value returned by 
him is correct.

MR. CHAIRMAN: The idea is that 
it ohould be a bonaflde thing.

SHRI N. A. PALKHIVALA: The
Government has a list of an approved 
valuers. One valuer says Tt* is worth 
Rs. 3 lakhs; another says it io Rs. 4 
lakhs. It is a value judgment. One may 
form one judgment and another may 
form another judgment. You have 
got the valuation made by an approv
ed valuer. Where does the presump
tion of guilt come in?

MR. CHAIRMAN: Government is 
already on that point What they 
meant was a bonaflde valuation.

SHRI N. A. PALKHIVALA: My last 
point this. It is in relation to the 
provision on page 76 which deals with 
the Gift-tax Act. You are adding up 
all the gifts made in the past four 
years in order to decide the value of 
the gifts. My submission is this. You 
will remember that some years ago 
we had a law of aggregation. The 
Aggregation law said that if over a 
period of years you give gifts to the 
sime person, they should be aggregat

ed. But here, you are aggregating
all the gifts gwen to different indivi
duals over a period of years. If you 
believe in the distribution of wealth, 
Jet it be done, but why aggregate all 
the gifts made to different donees? It 
should apply to the gifts made to the 
same donee. The tax is heavy enough 
and it gets unneoeosarily aggravated 
now. My submission is it should be 
an aggregation where the gifts are 
made to the same donee.

SHRI VASANT SATHE: Even if the 
obvious intention is to avoid a tax? 
Say, he giveo it to five oousions.

SHRI N. A. PALKHIVALA: If it is 
a bogus gift, it should be ignored: if it 
is a genuine gift, it it a different 
matter.

SHRI VASANT SATHE: Genuinely, 
five persons are being shown as having 
been given the gifts.

SHRI N. A. PALKHIVALA: In that 
case, the tax will have to be paid 
fully on the aggregate of the gifts in 
the same year. But under the Bill 
the gifts made in the past years are 
sought to be aggregated in order to 
increase the rate of tax. Suppose a 
man gives Rs. 10,000 to five people, he 
will pay a tax on Bo. 50,000. But the 
principle in the Bill is that not an} j  
must he pay a tax on Rs. 50,000 but 
all the gifts made in all the past four 
years will be aggregated so that the 
rate will go up. I am not disputing 
that a gift-tax should be paid on the 
aggregate of all gifts made in one 
year. But the queotion is, should you 
pay gift-tax at a rate determined by 
reference to the total number of gifts 
made in that one year or also take into 
account all the gifts made in the past 
four years? My point is. let the gift* 
be aggregated for the same year only, 
as under the existing law.

MR CHAIRMAN: We will consider
it.

Now, I am thankful to yoo for 
making an inva'uable contribution by 
helping the Committee to carry on its 
task which is by no means an easy 
one.
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SHBI VASANT SATHE: Any ques* 
tions, Sir?

MR. CHAIRMAN: He has to go at 
10 O'clock,

SHRI N. A. PALKHIVALA: My 
difficulty is, the plane leaves at 11 a.m. 
for Delhi.

MR, CHAIRMAN: You have taken 
upon youivjelf the task of drafting 
some of the clauses of the Bill. You 
know about it and we would like you 
to submit to us a detailed memoran
dum of whatever you have stated here 
plus anything else which you may 
like to state, and we would like to 
consider them by ourselves very 
calmly.

SHRI VASANT SATHE: Particu
larly about the basic object of unearth, 
ing black money,

II. Archbishops House, Bombay

1. Rev. Father A. Cordeiro Leader
2. Rev. Father D.D* Monte S. J.
3. Rev. Father A. Martins
4. Shri P. S, Rao
5. Shri C. W. Thomas.

(The witnesses were called in and 
they took their seats)

MR. CHAIRMAN i Father Cordeiro, 
aocording to Convention, I have to 
point out to you one oi the directions 
of the Speaker, Lok Sabha, with regard 
to the conduct of this Committee. The 
Direction reader

“The witnesses may kindly note 
that the evidence they give would 
be treated as public and is liable to 
be published, unless they specifically 
desire that all or. any part of the 
evidence tendered by them to to be 
treated as confidential. Even though 
they might desire their evidence to 
be treated as confidential, such evi
dence is liable to be made available 
to the numbers of Parliament.”

SHRI SATYENDRA NARAYAN 
SINHA: Please a so suggest what
measures can be propooed to prevent 
evasion.

SHRI N. A. PALKHIVALA: I would 
like to add one thing. For me it Is 
always a privilege, pleasure' and 
honour to appear before the Select 
Committee, and I am deeply grateful 
to the hon. Members for the courtesy 
and patience with which they heard 
me.

After my memorandum comes to 
you, if you like me again to appear 
before you, I shall be very happy to 
come and clarify any points on which 
you may have some doubts. I am 
•most grateful to you all.

MR. CHAIRMAN: Thank you very 
much.

[The witnesses then withdrew]

We have received your memorandum. 
If you want to emphasize, any other 
point, you can do so.

REV. FATHER A. CORDEIRO: At
the very outset, we express our grate
ful thanks to the Committee. In spite 
of your heavy schedule, you have been 
able to give us time. So, without 
wasting further time, we come to the 
first point which we wish to draw 
attention. This is Clause of the 
amendment Bill, which seeks to 
amend Section 13 of the Income Tax 
Act. A new clause (d) is being in
troduced:

“Any voluntary contribution 
received by a trust or institution 
created or established wholly for a 
charitable purpose, where the 
identity of the person who hag made..
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such voluntary contribution is not 
established to the satisfaction of the 
Income Tax Officer.”

FATHER A. CORDEIRO; Then 
should not be a limit. Every year, the 
collection may go up.

and the later clause says that a levy 
o f 65 per cent should be made on that. 
You are aware, Sir, that there are 
many trusts which make door to door 
collections. Collections are ateo made 
■every Sunday at the gate of the 
Church. People also go begging in thte 
streets and the public put small 
amounts, may be 25 paise, 50 paife, 
a rupee or more each in those boxes. 
If all ttose are clubbed together as 
donations the source of which ig not 
established to the satisfaction of the 
Income-tax Officer and are taxed, we 
would contend that that charity 
•would be killed.

MR. CHAIRMAN: Can you say that 
you would be able to safeguard it 
upto a certain level?

FATHER A. CORDEIRO; The Act, 
as it stands, is about purely charitable 
“trusts.

MR. CHAIRMAN; Would' you be 
satisfied if small amounts are 
exempted?

FATHER A. CORDEIRO: Perhaps
we could set a limit.

SHRI VIRENDRA AGARWALA:
We can have a limit.

V FATHER A. CORDEIRO; In re
gard to the principle of the satisfac
tion of tihe Inccrme-Tax Officer, the 
following points should be considered. 
They can make a surprise check on 
any day, or inspect the cash book and 
see whether, on any particular day, a 
large amount has been received. They 
can compare the amounts received 
during a year with the average for a 
period of 5 years.

MR. CHAIRMAN; We can consider 
the averages of the previous year. It 
is done in Madras. Do you accept it? 
We can consider that idea; but it is 
not final.

MR. CHAIRMAN: We can have am 
increase of 25 per cent. Otherwise, it
is likely to lead to evasion.

FATHER A. CORDEIRO: I concede 
that. Therefore, in these things, one 
should take the background of 5 
years. On any particular day, the 
cash books can be inspected. The 
rate of 05 per cent may perhaps be 
too much. The next point is in regard 
to Clause 6 which seeks to amend Sec
tion 13 (1) (b). The amendment says:

“ (bb) in tihe case of a charitable 
trust or institution for the relief of 
the poor, education or medical re
lief, which carries oti any activity 
for profit, any income derived from 
such activity, unless the activity is 
carried on in the course of the actual 
carrying out of a primary purpose 
of the trust or institution

Here, we submit that the trusts have 
to engage in small ventures periodi
cally, like a charity bazaar, a film 
premiere etc. which are very often 
meant for a specific project, e.g. a 
hunger and disease camp, etc.

MR. CHAIRMAN; We will take 
care of those occasional festivals 
which are conducted to augment the 
funds charitable trusts.

FATHER A. CORDEIRO: There is
only one point. In the course of carry
ing out one of the primary purposes 
of the school, we have observed this. 
There is a technical school to train 
boys for a particular trade. We have 
to purchase lathes etc. In order to 
employ the lathes fully and to the best 
of their capacity, it may at times be 
necessary to engage outside labour 
who will work on those things and 
the profit thus obtained, will be wholly 
ploughed back. I agree that we have 
to see as to which is the principal and 
which is an accessory activity. If the 
business is accessory, then it is all 
right.



A 04

SHRI H. M. PATEL; It happens 
with many educational institutions.

MR. CHAIRMAN: If it is of small 
quantum, we may be able to consider 
it. Otherwise, it would be open to 
abuse.

FATHER A. CORDEIRO* I concede, 
8 far. ’

FATHER D. DTflONTE: I am
speaking in connection with the pro
posed amendment to Section 13 
through Clause 6, where the proposed 
Insertion is:

“ (e) subject to the provisions of 
clause (bb), in the oase of a trust 
for charitable or religious purposes 
or a charitable or religious institu
tion, if any funds of tlhe trust or 
institution are, or continue to re
main, invested for any period during 
any previous year commencing after 
the 31st day of March, 1978, in any 
cencern (including a company) 
which is carrying on any business 
and which is not owned or controlled 
by the Government.”

In this caset would the funds that are 
spoken of, also include the corpus?

MR. CHAIRMAN: As it stands, it
will include; but we will consider the 
matter, i.e. whether the word ‘corpus’ 
is made up of the shares. We are 
thinking about it; but we have not 
finalized an opinion.

SHRI Y. B. CHAVAN: At the pre
sent moment, the intention is to in
clude it in the corpus.

MR. CHAIRMAN: We have receiv
ed representations, saying ‘"The corpus 
is included in the share; it should not 
be done." We will consider these re
presentations.

FATHER D. D*MONTE: What goes 
into the corpus usually, as the interest 
whidh is utilized for the furtherance 
of ttg objectives. Since these funds 
also include the corpus, the income to 
the trust will be lessened to a certain 
extent. Many of the donations that 
the trust gets are for certain types of

acquirement for the trust. But a pro
vision is not »made for the administra
tion of tlhe trust. To the extent that 
we might budget for the administra
tive expenses, to that extent, the in
come will go down. We feel that it 
may effect the running of the institu
tions adversely.

SHRI Y. B. CHAVAN: What are
your suggestions?

FATHER D. I^MONTE: My sug
gestion would be not to include the 
corpus within these funds.

MR. CHAIRMAN: We have noted
it.

FATHER D. D'MONTE: I refer to
clause 64 (i)(a ), (b) and (c). In this 
case, if a trust does not through over
sight etc. submit its returns in a year, 
you penalise it at one per cent of the 
gross income. Not giving the benefit 
of sections 11 and 12 may be a little 
harsh. Therefore we suggest that you 
levy a penalty on the tax rather than 
on the total income

MR. CHAIRMAN: Where the trust 
has got exemption, there is no tax 
liability. Suppose Rs. 1 lakh is the 
income. If there is the tax liability 
it will be about Rs. 58,000. One per 
cent means only Rs. 1,000. The tax 
liability will be higher. Where there 
is no tax liability, one per cent will 
operate easily.

REV. FATHER D’MONTE: Yes. In 
that case, why not give them the bene
fit of sections II and 12? Instead of 
taking the gross income, you take the 
net income.

MR. CHAIRMAN: For trusts also?

REV. FATHER D'MONTE: Yes.
MR. CHAIRMAN: What will be

left then?
REV. FATHER D'MONTE:: If there 

is a surplus left, the tax should be 
one per cent on that; if there is no sur
plus, you put & percentage tax.

SHRIMATI SHEILA KAUL; What 
is the present position? How do you 
deal with such cases now?
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SHRI R* D. SHAH: We have made 
it obligatory on ail tracts to submit 
their returns of income. If they do 
not, what would be the consequences? 
If it is liable to tax, it pays a penalty 
proportionate to tihe tax. If it is a 
trust which in view of sections 11—13 
is not liable to tax, there will be no 
penalty which would be relatable to 
the tax payable.

In order to overcome this difficulty 
and still make it obligatory for all 
trusts to submit returns, because it is 
only after the return comes that tihe 
department would be in a position to 
find out whether it enjoys the exemp
tion, whether the provisions of sec. 13 
are fulfilled or violated, we have pro
vided tihis. Without the returns 
coming, the department could never 
know. Suppose, for example, it is 
fulfilled; in that case, there would be 
no penalty apparently if it is relatable 
to tax. But how to know that it is 
fulfilled or not. That is why, in order 
to enforce submission of returns of 
income, this has been introduced and 
penalty made relatable to tihe income, 
because in a good many cases, it may 
not be liable to tax at all Adminis
tratively this is thought necessary.

This is the only exception nere in thi* 
provision we have madef penalty re
latable to income, and not to tax, be
cause of this inherent difficulty.

SHRI H. M. PATEL: How much
burden does it impose?

SHRI R. D. SHAH: If the income
is 1 lakh, one per cent of it. If it is 
taxable, the tax would be Rs. 58,000, 
If it was put on par with others, 2 per 
cent for every month of default, which 
will be much larger.

SHRI H. M. PATEL: Could thig not 
be made-up this much? There 
may be perfectly reasonable grounds 
why they may not have submitted 
their returns. This is where the 
IAO's discretion can be trusted.

SHRI Y. B. CHAV AN: It seems to 
be reasonable.

MR. CHAIRMAN: Thank you very 
much.

FATH ER A. CORDEIRO: Thank 
you.

[The witnesses then withdrew)

III. Trustees of the Pars! Panchayat Funds ana Properties, Bombay.

Spokesmen:
Shri P. P. Khambatta, Advocate, Leader.
Shri B. K. Boman-Behram Advocate.

Shri G. P. Antia, Joint Secretary.
Shri H. B. Kapadia, Joint Secretary.
Shri M. P. Bamji, Chief Accountant.

MR. CHAIRMAN: Mr. Khambatta, 
you have already appeared before us. 
I would read out to Direction 58—

“Where witnesses appear before a 
Committee to givte evidence, the 
Chairman shall make it clear to the 
witnesGes that their evidence shall 
be treated as public and is liable 
to be published, unless they speci
fically desire that all or any part of 
the evidence given by them is to be

treated as confidential. It shall, 
however, be explained to the wit
nesses that 'even though they might 
desire their evidence to be treated 
as confidential, such evidence is 
liable to be made available to the 
members of Parliament” .
SHRI P. P. KHAMBATTA: Yes.
MR CHAIRMAN; As you have 

already appeared before us to repre
sent the Standing Committee of Pub-
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lie Trusts and as most of the points 
have been covered, if you have any 
new points to make or wish to em
phasise any points already made, you 
may do so.

SHRI P. P. KHAMBATTA: 
So far as the present trust is concern
ed, we really are troubled about two 
points. One is in regard to the ex
emption of pre-1962 trusts, because, as 
you will presently see, this is a very 
big trust and if it were made to pay 
the tax, there will be nothing left to 
carry on the charities at all

We have given you a statement 
shewing our incomc, and you will 
notice from that, that the interest on 
securities is Rs. 2,62,100; the property 
is Rs. 11,62,000. Practically all these 
properties are meant for housing the 
poor and middle-class persons only. 
Then, the business loss is Rs. 84,000 
odd. This is really for the purpose of 
helping the people who are old and 
not really in business in the normal 
sense of the word. This is a printing 
business—Godrej Memorial Press— 
which makes envelopes. It is not 
merely for the Parsees. Out of the 
number of employees I believe 50 per 
cent are Parsees and the rest are 
non-Parsees.

The income from other rources i.* 
Rs. 3,71,000 odd. The dividend is 
represented by that amount. Then the 
interest is Rs. 12 lakhs cdd. Other 
items come to Rs. 87,000 odd. There 
are some voluntary donations being 
given to us, but this question about 
anonymity does not arise in our case 
at all. Whatever we have, practically 
we know everyone who has made the 
donation. We also have these bo< 
collections, but they are very small. 
If you see the figures for the last five 
years, you will notice that they do not 
exceed even Rs. 3,000 in a year, AU 
the collections are mostly from the 
boxes kept in the temples and so on. If 
you notice the way the income comes 
to us—Rs. 30,00,000—and if I am to 
pay a tax on that, it 5s hardly neces
sary to point out that there will be 
only very little left. Our accent 
really is on the first point, whether 
the exemption in regard to the pre-

1962 trusts should be permitted or not.
- That really is the purpose of the pre

sent delegation.

SHRIMATI SHEILA KAUL; 
How many people are benefiting from
your charities? What is the number?

SHRI P. P. KHAMBATTA: 
A large number. I should say about 
15 per cent of the total number of 
Parsees. And Parsees art hardly 
about one lakh in the whole of India. 
You might qay that about 15 per cent 
—15,000—are benefited. Out of that, 
quite a large number is in regard to 
the facilities for housing etc.

MR. CHAIRMAN: In the statement 
that has been given to us on the com
putation of the total incomc of the 
panchayat, it has been stated that the 
dividend is Rs. 371,000 and the inte
rest is Rs. 12,79,000.* May I know 
what is the total fund with you?

SHRI P. P. KHAMBATTA: These 
are moneys which are invested in de
posits and savings banks also.

MR. CHAIRMAN: May we have
the split-up of the total fund? In 
what manner they are invested?

SHRI P. P. KHAMBATTA: 
So far as the immovable properties 
are concerned, we have a total corpus 
of about Rs. 8 crores. Actually, the 
immoveable properties would be even 
a little more.

MR. CHAIRMAN: Api*rt from the
immoveable proparties, how much is 
the liquid fund?

SHRI P. P. KHAMBATTA: 
In shares of companies and debentures 
and Government securities?

MR. CHAIRMAN: For example in
the private sector, or in debentures 
and Government securities, we should 
like to have the figures.

SHRI P. P. KHAMBATTA: 
The total i« roughly about Rs. 8 crores. 
Out of that, the trust’s immoveable 
property is about Rs. 5,00,00,000, 
inclusive or the Wadia Trust, the im
moveable jroperty is Rs. 1.18 crores in 
another Wadia Trust, it is about
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Rs. 23 crores. That also consists of 
immoveable properties.

MR. CH AIRM AN: You can gie us 
the consolidated figures.

SHRI P. P. KHAMBATTA: 
The immov<eable properties would be 
about Rs 71 crores, and the two 
businesses which we hav ,—the indus
trial Institute and the Godrej Memo
rial—will take, between them, about 
Rs. 3 lakhs to Rs. 4 lakhs.

MR. CHAIRMAN: Out of Rs. 8
crores of the fund, you said about 
Rs. 71 crores are in immoveable pro
perties, and Rs. 3 lakhs are put in the 
other institutions. ^

SHRI P. P. KHAMBATTA: 
From the above 3 crore? about a crore 
and a half rupees are in Government 
securities and shares and things like 
that. I have given you the rough 
figures. Actually, the total-cornea to 
about Rs. 8 crores, of which the in
vestment in Government securities and 
shares comes to about Rs. 11 crores.

SHRI Y. B. CHAVAN: Are there 
any investments in other private in
dustries?

SHRI P. P. KHAMBATTA: 
They would be covered by this. 
Where I have mentioned Rs. 1 
crote  and a half, there may be shares 
also. But most of our investments 
would be in debentures and shares, 
and some in equity shares. But the 
main point on this aspect of the 
matter is this. So far as Maharash
tra is concerned, as you know, we 
have to take the permission of the 
Charity Commissioner, so that every- 
time an investment is made in share 
and things like that, it is only after 
obtaining his permission that it is 
made.

MR. CHAIRMAN: Can you please
give the Committee, at least later, the 
break-up of the Rs. 11 crores of secu
rities, and tell us how much of it is 
in Government securities, how much 
in the private sector, etc.

SHRI P. P. KHAMBATTA: I wiU 
have that done.

MR. CHAIRMAN: For Rs. 11 cro
res, you have got an income of 
Rs. 12 lakhs.

SHRi P. P. KHAMBATTA: That is 
by way of fixed deposits, mostly in 
banks and the savings banks.

MR. CHAIRMAN: If you take 10
per cent as the return, Rs. 12 lakhs 
will mean a capital of Rs. 1,30,00,000.

SHRI P. P. KHAMBATTA: It would 
not be 10 per cent. The deposits in 
the banks would be roughly giving 
about 61 per cent.

MR. CHAIRMAN: It ma.y come to 
Rs. 1,92,00,000.

SHRI P. P. KHAMBATTA: The
figures that I have got here shows 
that about Rs. 11 crores will be in re
gard to that item.

MR. CHAIRMAN: How much is
being put in the securities and the fix
ed deosits, which give you an inte
rests of Rs. 13 lakhs? If you say that 
it is derived from the deposits which 
give you an interest of 61 per cent, 
then for Rs. 13 lakhs, it will come to 
about Rs. 2 crores. If you do not have 
the figures here, you can send them 
later on.

SHRI R. V. SWAMINATHAN:
The investment income or the dividend 
that is derived on the investment.

SHRI P. P. KHAMBATTA: 
In regard to this investment in the 
shares of companies, even if any 
change has to be made, what we sug
gest is that, the investments which are 
already there, should be preserved. 
Otherwise, if all that has to be chang
ed, it is bound to have a very adverse 
effect on the actual income at the end.

MR. CHAIRMAN: We are giving
5 years time in the Bill to make 
changes.

SHRI P. P. KHAMBATTA: 
May I respectfully point out that if 
everyone has got to do it, there will be 
a large loading on shares in the 
market. So, the prices are bound to 
come down. 5 years is not so long a 
time if you consider the larger amo
unt which will have to be liquidated 
What I was suggesting was this. In 
regard to investments which are al
ready there, it is not absolutely ne- 
ready to change them. This can be
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there with regard to investments 
which are to take place hereafter.

MR. CHAIRMAN: This may with 
regard to your Parsi Panchayat But, 
I  can show some trusts which invest 
large amounts in their own companies.

SHRI P. P. KHAMBATTA: In
fact, the working in the statement is 
from the point of view of the Parsi 
Panchayat itself. We do not have this 
problem. The only thing we are con
cerned with is this. If we get a good 
Teturn on the investment, is there any 
Teason to change what is already in
vested?

SHRI H. M. PATEL: Mr. Khambat
ta, you will be helping us, if you could 
give us the break-up asked for. This 
will give us a clear picture and we will 
know the real position.

SHRI P. G. MAVALANKAR: 
Particularly, when the investments 
are controlled by the Charity Com
missioner under the Maharashtra 
Act.

SHRI P. P. KHAMBATTA: 
I have said that collection boxes 
also do not bother us.

MR. CHAIRMAN: Your plea is
that whatever alhounts that have been 
invested, should not be touched by this 
provision. As I pointed out to you, 
we have got difficulties in other ways. 
There are cases, where 90 per cent 
have been invested in companies. We 
want to remedy the situation.

SHRI P. P. KHAMBATTA:
I see the point there.

MR. CHAIRMAN: What are your
suggestions in this regard? How will 
you avert these?

SHRI P. P. KHAMBATTA: 
The way we are looking at is this. 
After all, the present amendments are 
in regard to taxation. Are there not 
other ways of seeing to it that people 
do not employ trust funds for their 
own purposes.

MR. CHAIRMAN: What are the 
other ways?

SHRI P. P. KHAMBATTA: 
Well voting rights can be controlled.

‘ MR. CHAIRMAN; What is the use? 
Suppose, trust funds are invested in 

tjyfhf ' own ' conern. They do not 
want the vo^g\rigfits. The funds 
are available for their own concern.

SHRI P. P. KAMBATTA: The
point is this. If the funds of a 
trust have been invested in particu
lar business, and the business is being 
carried on in an efficient and honest 
way, there can be nothing wrong 
about it. It would only be wrong if the 
funds are used for dishonest purposes. 
Are there not ways to curb that?

SHRI Y. B. CHAV AN: Have you
any suggestions in regard to this?

SHRI VASANT SATHE: How
should we distinguish between a 
honest and dishonest purpose? How 
should we curb? - ■

SHRI Y. B. CHAVAN: We have
got a problem here. There are some 
trusts which control some business. 
There are some trusts like yours apd 
you claim that you are doing some 
genuinely good work. But, we*have 
got the problem with regard to the 
other type of trusts. How do you do 
that? Have you any suggestions in 
regard to this? You are a lawjfer.
! SflRI P. P . ; KHAMBATTA: 

My job begins only when the wrong is 
done and when the matter goes to the 
Co,urt. .

SHRI Y. B. CHXVAN: We are in
terested to know. How do you pre
vent this? This is the purpose of this 
legislation. As a witness, you have to 
help us in this matter.

SHRI P. P. KHAMBATTA: 
But, j do not think, speaking for my
self, I can be of very great help as to 
how should we prevent the trusts 
from using their funds for their own 
purposes.

SHRI Y. B. CHAVAN: You can
think about it and let us know about 
it.

SHRI P. P. KHAMBATTA: 
Certainly. There is no other point on 
which I wish to take up your time 
Thank you.

(The witnesses then withdrew)
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IV. Maharashtra Chamber of Commf., Bombay 
Spokesmen:

1. Shri M. L. Apte, President
2. Shri S. B. Gandhi
3. Shri N. N. Pai
4. Shri R. G. Mohadikar
5. Shri V. R. Kokhale, Asstt. Secretary.

MR. CHAIRMAN: Mr. Apte, accord
ing to convention, I have to point out 
to you one of the directions of the 
Speaker, Lok Sabha, in regard to con
duct of this Committee. It reads— 

“The witnesses may kindly note 
that the evidence they give would 
be treated as public and is liable to 
be published, unless they specifically 
desire that all or any part of the evi
dence tendered by them is to be 
treated as confidential. Even though 
they might desire their evidence to 
be treated as confidential, such evi
dence is liable to be made available 
to the Members of Parliament.”
We have received your memo

randum and this has been circulated to 
the Members and they have studied it. 
So, you may mention other points, 
over and above what you have stated 
in the memorandum. You may high
light some of the points mentioned in 
the memorandum, if you desire. We 
will take these points into account.

SHRI M. L. APTE: I would only 
make general observations for two or 
three minutes and then move to the 
specific issues we have raised. The 
memo, which we have submitted deals 
with specific provisions of the bill and 
our approach to this issue is one of 
growth and incentives. I believe that 
the economic situation, as it exists in 
the country to-day, needs a serious re
consideration of various aspects; and 
taxation certainly becomes one of the 
most important aspects. . If you look 
at the past 2 or 3 years and the pre
sent situation, the stagnation which 
has be set the economy, we believe, has 
a lot to do with the structure of taxa
tion. We had also looked at the Wan
choo Committee’s report with great 
interest and had hoped that it would 
be growth-oriented and the recotti-

mendations would be such which 
would stimulate the economy and 
economic activity. It appears that the 
bill, as proposed, does not some how 
appear, to us at least, to give any 
incentive or be growth-oriented. I 
think there are specific issues which 
my colleagues will deal with. Per
sonal taxation, provisions about the 
trusts and the clubbing of incomes are 
issues which will hamper economic 
development and investment. No one 
can disagree that to-day, the need is 
for investment in the economy. I 
would leave the question of invest
ment to Mr. Pai and Mr. Gandhi. They 
will deal with the specific recommen
dations which we have made in the 
memorandum.

SHRI S. B. GANDHI: I have al
ready submitted a list of supplement
ary points. I have mainly concen
trated on Clause 12 of the bill, refer
ring to Section 44B (l)(i) pertaining 
to the maintenance of book accounts 
in each and every case where the 
turnover is more than Rs- 2,50,000. 
The issue is that because of the in
crease in prices, the turnover is so 
quick that it is completed in a short 
time. It is not a question of non
maintenance of books of account, but 
it is the paucity of accountants 
mofussil areas where there are self
employed men. And when they are 
self-employed, it is difficult for them 
to obtain the services of accountants. 
The second point which I have rais
ed in my memo, is in regard to 
Clause 39.

MR. C H A IR M A N : In Clause 12,
your suggestion is that the turnover 
should be Rs. 5 lakhs.
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SHRI S. B. GANDHI; Yes, Sir. 
Then about Clause 39, I have quoted 
two instances; Section 139(1A), if 
passed as it is, would mean that the 
dealer whose annual turnover is Rs. 
5 lakhs, has to get his books oi ac
counts audited. In the instance 
which I have given, the turnover is 
not less than Rs. 6 lakhg a year. A 
Fair-Price Shop or a ration shop is 
there is every village having a popu
lation of not less than 3,000. The 
question I have put before the Com
mittee is whether this will be a prac
ticable approach. My suggestion in 
this regard is that instead of Rs. 5 
lakhs being the turnover, it should 
be Rs. 10 lakhs. We do not want to 
oppose it saying that the books of 
accounts should not be audited; but 
the limit which is for the present 
prescribed, viz. Rs. 5 lakhs, should be 
increased to Rs. 10 lakhs.

MR. CHAIRMAN: What is the 
particular difficulty? For a turn
over of Rs 5 lakhs, you are going to 
maintain the books of accounts. Only 
auditing is involved now, in addition.

SHRI S. B GANDHI: The cost of
running the ration shops will be in
creased. There are hardly 3 persons 
employed in the ration shops. The 
margin of profit is restricted to bet
ween 2 and 3 per cent; and comparing 
it to the annual turnover and the 
income from those shops, the work
load involved in the case of auditing, 
would be very heavy. The shop
keeper will have to prepare not less 
than 12,000 vouchers. I have made 
another point, i.e. in regard to 
Section 139(IB ). We have made only 
a prayer therein, I have given the 
statistical figures available to me from 
the papers in regard to the number of 
Chartered Accountants and the work 
involved. There is scope to add more 
of them for this purpose; and I have 
suggested that the Income-tax Prac
titioners who are well-qualified and 
the tax advocates who are exclusive
ly devoted to taxation work, should 
also be allowed tp̂  carry out the audit- 
tag of these shops.

MR. CHAIRMAN: Do you suggest 
that these income-tax practitioners 
should have 5 years’ standing or 
experience?

SHRI S. B. GANDHI: For registra
tion, one year’s standing is required. 
The minimum standard can be pres
cribed.

SHRI VASANT SATHE: Do you
suggest that we should also prescribe 
the amounts or the schedule of fees, 
under the law, for auditing? Or, 
should it be left to the auditors?

SHRI S. B. GANDHI: It would be 
better if it is left to the auditors.

SHRI VASANT SATHE: In that
case, the poor people are likely to 
be exploited; because experienced 
auditors will be few and if it is left 
to them, they may demand high 
rates.

SHRI M. L. APTE: The point is two
fold One aspect relates to the num
ber of auditors available. The work 
involved will be too much.

It will depend on the workload of 
each individual case. In one case, it 
will be only 5,000; in another, 20,000. 
It would be difficult to say chat there 
should be a standardised fee: it would 
be impracticable.

MR. CHAIRMAN; A representation 
has been made to us on this; we are 
seized of the problem.

SHRI N. N. PAI: Cl. 6 Substantial 
donor hag been defined as one who 
has made a total contribution of 
more than Rs 5000 upto the end of 
the relevant previous year, with the 
result that if a person has been m ak
ing donations for the last 30-40 years, 
it has also to be taken into account 
for calculation of this amount. It 
would be difficult to do so for a trust 
which is not maintaining accounts on 
that basis. No individual accounts 
of donors are maintained from year to 
year. It will be difficult for them to 
prepare a detailed list of such donors 
So this requirement should be done 
away with so far as its retrospective 
effect is concerned and the definition 
should be restricted only to the
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amount of the donations made in the 
relevant previous year. As it is, it 
does not stipulate the period within 
which the donor has donated. This 
Rs. 5000 may represent to be the total 
of the donations the donor might 
have made at the rate of Rs. 100 for 
the past 50 years. No trust is in a 
position to maintain such accounts.

MR. CHAIRMAN: Your suggestion 
is that in a particular year if he 
makes more than Rs. 5000, he can be 
taken as a substantial donor.

SHRI Y. B. CHAVAN: You say it 
should not be made retrospectively.

SHRI N N. PAI: Yes; that is right.
Re: cl.6(d), we have already dealt 

with this in p. 5 of our memorandum. 
Take, for example, a charitable trust 
like Tirupathi where donations are 
made by thousands of people in very 
small amounts. It will be difficult 
for them to find out who has donated.

MR. CHAIRMAN; That is covered 
by religious trusts; it is not attracted 
by the provisions of this Bill.

SHRI N. N. PAI: Re. cl.26, sec.
104, how it is going to retard growth 

of savings in the country, my Chair
man has already dealt with it. I 
would only emphasise one more point. 
After the Payment of Bonus Act has 
come into force, the surplus left 
after Payment of tax. i.e. 60 per cent 
of allocable surplus, has to be dis
tributed as dividend. The balance 
available with the company would 
be only 40 per cent out of which 
dividend will have to be distributed. 
If it is made compulsory, the savings 
left for ploughing back for future 
expansion will be very little. So 
distribution of dividends not be made 
compulsory in such cases.

MR. CHAIRMAN: If the provision 
is not there, there will be a tendency 
not to declare dividends. To avoid 
that mischief, this has been put in.

SHRI N. N. PAI; If an analysis i9 
made of companies which do not 
distribute dividends, you will find 
thers wi l̂ be practically very few of

them. On the other hand, if it is 
made compulsory, there will be no 
saving left?

SHRI Y. B. CHAVAN: Youv sug
gestion is that private limited com
panies should become public limited 
companies. After the Companies 
(Amendment) Bill, most of the com
panies will become public limited. 
Then the problem does not remain.

SHRI N. N. PAI: It still remains. 
Only a few will become public limitr 
ed companies. It will still be a 
controlled company within the pro
visions of s. 104.

SHRI VASANT SATHE; Why do 
you say that in the case of closely- 
held companies, we should not en
courage distribution of dividend? If it 
is not done, the tendency for the 
small people to invest will not be 
there. Now small people who invest 
in these closely held companies never 
get any dividend.

SHRI N. N. PAI: In the case of 
private limited companies, the share
holders are limited mainly to family 
members.

SHRI VASANT SATHE: Not family 
members, four enterprising people 
come together.

SHRI N. N. PAI; A closely-held 
team, restricted to less than 50. I 
have been associated with many pri
vate limited companies. I submit the 
surplus left with the company after 
payment of bonus is so little that it 
cannot be profitably employed for the 
purpose of business. The retention 
is so small.

SHRI VASANT SATHE: You sug
gest that all members of closely-held 
companies would be more interested 
in ploughing back savings for 
growth . . .

SHRI N. N. PAI: If it is necessary 
for business.

SHRI VASANT SATHE:.. .  rather 
than having it distributed as dividend.
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SHRI N. N. PAI: As it is, they 
have got to give a certain dividend; 
there will be a tendency to do so. 
But it should not be made compul
sory.

Clause 14: The proposed clause 
(vi) in sub-s. 1 of sec. 64 seeks to 
include income arising from assets 
gifted by individual to son’s minor 
child or to his son’s wife, in the in
come of such individual. It would 
be desirable to apply this clause only 
in respect of the assets transferred 
after 31-3-73. Why? ^  respect of 
gifts already made previously, the 
gift tax has been paid by the assessee 
earlier and there is no provisioa 
under this amendment by which gift 
tax assessments are reopened and tax 
refunded. Sinoe the law permitted 
at that time o f making of the gifts, 
the assessees have done so, paid the 
gift tax and the assessments are also 
completed. If now the income aris
ing from these gifts is sought to be 
added to the income of the individual 
assessees, it will really create hard
ship and unnecessary difficulties. Also, 
it may not be possible for the respec
tive individuals to pay the tax 
because they have already transfer
red the assets. In the absence of 
provision for refund of tax, it is sub
mitted that it should not be given 
retrospective effect.

Clause 42: This clause requires the 
receipted chalans to be annexed to 
the return. There may be cases 
where for unexpected or for unfore
seen circumstances, a person may not 
be in a position to pay the taxes 
before he submits the return. The 
result will be that he will not be in a 
position to submit a return without 
annexing the receipted chalan. In a 
case like this, the ITO should be at 
least empowered to go into the cir
cumstances and permit the assessee to 
submit the return. He may also be 
empowered, in fit cases, to give time 
to the assessee. Owing to an un
expected calamity, and on account of 
certain events, the assessee may fall 
short of funds. It isonly to meet such

contingencies that it is submitted that 
the ITOs may be given the power. 
Under the proposed clause, there is no 
power given to the ITOs to give such 
extension. At least some amendment 
should be made to meet this contin
gency after going into the facts of the 
case.

SHRI VASANT SATHE: Mr. Chair
man, what is the harm in giving this 
power to the ITOs in exceptional 
circumstances to give an extension of 
time? That is all that they are asking.

MR. CHAIRMAN: We will consider
it.

SHRI N. N. PAI: Sub-clause (3) of 
clause 42. It does not give any dis
cretion. It provides for a penalty at 
the rate of two per cent per month. 
No discretion is given to the ITO. If 
this is the case, what is th3 use of 
giving a reasonable opportunity of 
being heard? The proviso provides 
for a reasonable opportunity being 
given to the assessee for being heard 
by the Income-lax Officer. But the 
officer is not vested with any discre
tion to waive the penalty. If he is 
satisfied with regard to the reasonable
ness of the non-payment of the tax in 
time, then he should be given dis
cretion to waive the penalty. Under 
sub-section (3), there is no discretion 
given to the Income-tax Officer to 
waive the penalty.

MR. CHAIRMAN; Even the exist
ing provision does not contain it. We 
will consider it, but the existing pro
vision does not contain such a 
pro v ision.

SHRI Y. B. CHAVAN: Opportunity 
will be given to him before the 
penalty is levied.

MR. CHAIRMAN: Before the ITO 
decides on the penalty, the assessee 
is heard.

SHRI N. N. PAI: Necessary discre
tion should be given to the Tncome- 
tax Officer.
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SHRI Y. B. CHAVAN: The disore* 
tiori is oaiy befotev levying the 
penalty. • —♦

SHRI H. M. PATEL: Before he 
levies the -penalty, he gives you an 
opportunity of proving the case. 
Therefore, there is no need for dis
cretion afterwards.

SHRI N.’ N. PAI: The clause does 
not give any alternative to the In- 

*6d>rtie-t&x Offifcer;
SHRI H. M. PATEL: Before levying 

the penalty, he gives you the oppor
tunity; that is, when you say what 
were the difficulties and special cir
cumstances under which you were 
not able to pay. After hearing you, 
he will decide upon the /natter.

SHRI S. B. GANDHI: The return is 
to be filed by the 30th June. As per 
the present proj>osals, it has to be 
accQfn^nied~b%~ a chalan by the. 3Qt(h 

. Jtine/ The rfetUfp must be filed alorfg
* with the chalan. If the chalan does 
not accompany, then it is not a 
valid return. There will be two 
penalties; one for the non-payment 
of the dues and another for the late 
filing. There is also a two per cent 
.penalty. Here also there is a two

‘ per. cent penalty. For the same de
fault, there . will be two penalties. 

‘  According %q the present provisions, 
the Incoiri^tax' Officer levies a 
penalty, but" there is no minimum 

’ nrescribed. In the proposals which 
are bqfore us. for consideration, a

"ttttttirtjum îs prescribed, 
o z ~ ,«.• - v. * - * . . '

• SJG2I B. CHAVAN: He said
" there are two types of penalties.

SHRI R. D. SHAH: It does not
invalidate the return; it is only an 
irregular return. If it is an invalid 

. return, there is no question of penalty 
arising. If it is filed without a chalan, 
it does not invalidate the return.

SHRI H. M. PATEL: With the
clarification given now, are you
satisfied? ‘

SHRI N. N. PAI: The clause reads 
that the return shall be filed with the 
proof of payment o f  tax

SHRI Y. B. CHAVAN: The word
“shall” possibly create the difficulty.

SHRI N. N. PAI: “Unless prevented 
by circumstances beyond control"— 
some such qualification or Amend** 
ment can be made. The Income-tax 
Officer can say that unless it is ac
companied by a chalan it is no return.

MR. CHAIRMAN: We will see to it.

SHRI N. N. PAI: The last clause 
that I would like to refer, is Clause 
47, by which, Section 153 i3 being 
amended. Now, the present section 
prescribes a time limit of two years 
in case of reopened cases. It will be 
presumed that the time limit is made 
applicable only for assessments re
lating to 71-72 onwards and subse
quent years. But, there is no tithe 
limit as regards fresh assessments to 
be made in respect of cancclled 
assessments relating to the assessment 
years prior to 71-72 after these 
assessments have been set aside. Now, 
there is no time limit, under the 
present Act, and the Income Tax Offi
cer can keep the assessments pending

• fo r . years • together. The time limit
* of two years, at present, relates to 

only assessment years 71-72 onwards. 
My submission is that, the time limit 
of two years should also be made

. applicable to assessments which have 
been cancelled and reopened in 
respect of years prior to 71-72 also.

SHRI R. D. SHAH: The time limit
’ was introduced by the earlier amend

ment Bill. We were satisfied that th * 
assessments will be completed within 
a period of two years. We had. also 
provided that administrative instruc
tions will be issued to complete the 
assessments within ,lwo years so that 
the liability of the requirement of 
two years may not interfere with the 
existing assessments. But, that would 
be taken care of in future by pres
cribing this time limit. That is why, 
the year 71-72 was mentioned.

SHRI N. N. PAI: In respect of
earher years, it is submitted, that 
there should be a time limit of two
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years frora th^ date on which the 
amendment Act comes into force.

SHRI M. L. APTE: I would like to 
draw your attention to Page 7 of 
our memorandum where, we have 
suggested that an equal number of 
independent unofficial members from 
the profession of law and accountancy 4 
be appointed as members of the in
come Tax Settlement Committee. I 
would like to suggest that it would be 
proper if the legal profession is also 
represented in the Settlement Com
mittee.

SHRI Y. B. CHAVAN: What d j you 
mean by independent member?

SHRI M. L. APTE: They would be 
non-official members meaning not 
from the service, not from the 
administration, not from Parliament, 
but, those who are in professions, like 
tax consultants, lawyers and so on.

MR. CHAIRMAN: Would you like
to preescribe any qualification or any 
status for those members who could 
be appointed?

SHRI M. L. APTE: I think it would 
be difficult. The persons should be 
able to have a fair and independent 
view in case of . . .

SHRI Y. B. CHAVAN: I can
understand your saying that one 
member should be from non
Government organisation.

SHRI M. L. APTE: When we say 
independent persons, we mean, non
official and non-Government persons. 
One more aspect I would like to men
tion is this. This is also on page 7 of 
our memorandum. Apart from the 
highest rate of income tax on per- 
sonnal income, and the Wanchoo 
Committee recommendation that the 
tax should be reduced to 75 per cent., 
and this should be the upper limit as 
it were, I might say this that â  the 
present taxation operates, it gene
rates evasion. I think this is not the 
real idea behind this legislation. It 
is also not desirable. I have said 
somewhere else that today, to fail in 
Business is bad enough, but, to

succeed, even worse. This is how the 
taxation system operates. I have 
given instances, where an investor 
who invests money in business, may 
be in shares, may be in public limited 
companies, and brings a company 
which is sinking or was sinking, to a 
profitable level and operates it at 
optimum efficiency and profitability, 
actually he is doing this io h\3 own 
detriment. Here, you should take 
into account the income tax and the 
wealth tax rates. The cumulative 
effect of all this is absolutely devas
tating as the system operates. I 
think some measures have to be taken. 
Otherwise, the options open to such 
a person are quite well known. He 
must operate at an efficient level 
which would not erode his own 
capital and scheme of profit. This is 
one possibility. The other way is to 
operate and go on eroding his capital 
till he reaches a stage, when he is not 
bothered about the business and 
squanders money and again brings 
the company to the level of ineffi
ciency with which it was started. I 
do not think it is desirable in the 
present economic condition of the 
country. You should encourage a 
person when he works diligently. It 
may be argued that profitability is not 
necessarily the indication of the effi
ciency of a person. You may also 
say that profitability is actually de
pendent on various other factors etc. 
When a concern is having losses, and 
this runs into a few lakhs of rupees, 
and was only marginally profitable or 
♦here was no profit at all, and if some
one makes it more profitable by his 
efforts, if you do not give him some
thing for having worked hard, the net 
result is that, he will erode his own 
capital. If that happens, then, fresh 
investment will not come in. Thig is 
because, he is going to operate at 
a level, where tax is not going to be 
there, on the additional income. I 
think this is something which needs 
serious consideration, because the 
cumulative effect of income tax, 
wealth tax and other taxes, will 
create a situation, where, invesetment 
will not come in and economic growth 
will not be achieved.
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ME. CHAIRMAN: Please suggest 
what exactly should be done?

SHRI M. L. APTE: The Wanchoo
Committee recommendation which 
puts a ceiling at 75 per cent should 
be considered. I think there is lot of 
worth in it. Secondly, I do not know 
whether it is possible to propose a 
distinction between productive wealth 
and non-productive wealth, some per
son who has invested money against 
some person who has invested money 
with management attached to it, or 
someone who has invested money in 
property he has, only once and he is 
living on the income derived by way 
of rent and lease or whatever it is, 
against someone who risks his 
capital. I think a distinction has to 
be made. Otherwise, there is no inr 
centive. You should also take into 
account the rates of interest that are 
available to an investor, without 
risking his capital. I do not think I 
am disclosing a secret. If I say, that 
in regard to rate of interest, there is 
one amount which is officially paid 
and there is also another amount 
which is paid, but, which is not 
shown. The rates of interest to-day, 
effectively, are much higher than 
what they appear. It means that 
there is no incentive to invest in 
shares or in any industrial venture, 
because if his capital appreciates he 
will have to pay tax. If it does not, 
he will have to pay wealth tax. Some 
relief has to be given.

SHRI Y. B. CHAVAN: Yoi; are 
not arguing for less than 75 per cent. 
You are arguing for no taxation at 
all. The moment a person goes into 
the efficiency level, he builds up 
capital; he would not build it up 
only if he work* at an inefficiency 
level. If that is the disincentive, the

only alternative is to remain at the 
inefficiency level.

SHRI VIRENDRA AGARWALA:
You are taking it too far.

SHRI H. M. PATEL: In our con
versation, we can understand the 
distinction between risk capital and 
non-risk capital; but it is very diffi
cult to operate in that way,

SHRI M. L. APTE: Where taxation 
cumulatively goes up to near 100 
per cent, it is not an incentive.

MR. CHAIRMAN: We will no
doubt consider that point.

SHRI VASANT SATHE: Would you 
welcome a suggestion that, instead of 
reducing the marginal rate of tax, the 
incentive to invesetment be given in 
the form of tax credit? Would that 
be more helpful and beneficial, both 
by way of giving tax relief and also 
encouraging real and positively pro
ductive industries? Would such a 
structure be beneficial, according to 
you?

SHRI M. L. APTE: Anything which 
would retain more money out of the 
profits earned, would help us, I 
think.

SHRI VASANT SATHE: Do you 
mean to say, in regard to invesetment 
as well?

SHRI M. L. APTE: Yes, Sir; for 
invesetment as well.

SHRI VASANT SATHE; We will 
think about it.

MR. CHAIRMAN: Thank you very
much.

(The Committee then adjourned)
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(The witness were called in and 
they took their seats).

MR. CHAIRMAN: Mr. Mohta, it is 
the convention for the Chairman of 
the Committee to point out one of the 
Directions by the Speaker of the Lok 
Sabha which will govern your evi
dence. The direction is that the evi
dence that you might give will be 
treated as public and is liable to be 
published, unless you specifically 
desire that all or any part of the evi
dence tendered by you is to be treated 
as confidential. Even though you 
may desire the evidence to be treated 
as confidential, such evidence is liable 
to be made available to the Members 
of Parliament. Is there any difficulty 
in this?

SHRI M. K. MOHTA: No, Sir; it is 
all right.

MR. CHAIRMAN: You may proceed 
now.

SHRI M. K. MOHTA: At the out
set, I must express my gratitude for 
your giving this opportunity to the 
Punjab, Haryana and Delhi Chamber 
of Commerce to place its views before 
this august body, in respect of this 
very important piece of legislation 
that is under the consideration of the 
Committee. Before I take up my 
comments on the specific clauses of the 
bill, I would like, with your permis
sion, to deal very briefly with the 
general principles which must govern 
the framing of the laws such as this. 
The stated objectives before the 
framers of the income-tax law are 
several; and it would be profitable to 
consider the importance of such 
objectives in the first place, and the 
extent to which the draft before us 
has succeedeid or not succeeded—in 
achieving these objectives. As far as 
the objectives are concerned, the first 
one is rationalization of tax laws and 
streamlining of tax administration. I 
mav also submit. Sir, that the income- 
tax law has become so complicated and 
cumbersome over the vears that it has 
become ver^ difficult for the ordinarv 
person or a non-technical person to 
understand its imnHcDtioPs f»/n.v. In

1962, the original Income-t;ax Act in
cluded barely 68 Sections. The Act oi 
1961 has increased. the number to 300. 
Over BU0 amendments have been in
corporated over me last aecade. The 
present Bill, instead of rationalizing 
the tax law, makes it even more com
plicated and cumbersome. Then there 
is the question of stability in such tax 
laws. If, however, your changes are 
going to be there, the assessee woula 
not even know where he stands; it 
would then be a paradise for tax law
yers but the poor assessee who is not 
well-versed in legal matters would 
find himself completely at a disad
vantage. It is a situation where dis
honest persons have a great advantage 
over the honest tax-payers. Another 
important aspect of the objectives is 
the unearthing of black money and 
tackling* this problem of black-money 
in general. I would like to say a few 
words here, regarding the nature of 
black money and the steps that are 
needed to be taken by the Govern
ment to tackle this problem. The 
steps enumerated in the bill are like 
taking all kinds of steps after the 
horse has bolted. This is not calcu
lated really to tackle the problem of 
black money' as we find ourselves 
confronted with. If we take up the 
question of the root cause of this 
black money, we would realize that 
unless it is tackled and vigorous steps 
are taken by the Government to 
stop the generation of black money, 
no amount of income-tax provisions 
is going to yield the desired results. 
The first root cause, if I may submit, 
is the proliferation of controls in our 
economy. As soon as we have con
trols, we have black market; black 
market mpanc black monev. Black 
money leads to more corruption; with 
the aid of corruption, vou have more 
black marketing and sMU more black 
money. This is a situation which 
feeds on itself an  ̂ it seems to me that 
unless the Government is prepared to 
take a bold step to do a wav wi*h con
trols as far as possible, this nrob^m 
of black monev is coins to remain 
with us for a verv Ion*? neriod of timp 
I would venture to suggest that de
control would be in the interests of
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the common man. To-day, the Gov
ernment machinery bein&» what it is, 
we know very well, in spite of Gov
ernment’s protestations, that despite 
efforts over a 25-year period, no effec
tive machinery has been devised by 
the Government to enforce the various 
controls. The result is that when a 
control is imposed, either the manu
facturer is dishonest; if he is honest, 
the wholesaler, retailer or somebody 
else along the line is dishonest and tne 
consumer can never hope to get com
modities at controlled rates, except to 
a very small extent, i.e. a very small 
fraction of the total controlled pro
duction. If there is decontrol, it is 
true that higher prices would have to 
be paid; but it would not be higher 
than what the consumer is made to 
pay even to-day; but there would be a 
very important difference. The prices 
that would be paid would be entirely 
white money and not black money; 
and immediately, a number of conse
quences are apparent. First of all 
the State Governments will get more 
sales tax revenue; then, the money 
would go into the hands of the business 
concerns who would pay more income- 
tax to the Government: and with the 
aid of income-tax, the Government can 
put through various schemes of de
velopment which will be in the inter
ests of the common man; whatever is 
the residual part of the profit, it ca" 
be ploughed back by the business
men in developmental activities. It is 
well known that black money comes 

r into consumption and aggravates infla
tion, whereas when the money becomes 
white and goes into productive pur
poses, it will end inflation which will 
be in the interests of the common man 
Therefore. I would suggest that if we 
want, in right earnest, to put an end 
to black mon*rv. the first requirement 
would be to do awav with controls 
far as possible. No amount of this 
kind of provisions in the tax laws is 
going to make much dent in the pro
blem as it is before us to-day. Then 
there is the question of the high tax 
rates. I do not propose to take up a 
lot of time of this august body in 
dwelling upon this subiect. The re
commendations of the Wanchoo Com

mittee are before us. I have no doubt 
that the other witnesses who appeared 
before this Committee would have 
dealt with this subject in great detail. 
Suffice it to say that high tax rates 
lead to the temptation of tax evasion, 
and human nature being what it is, 
it is very difficult to curb this tempta
tion, when we know that a little tax 
evasion is much more profitable to a 
person than a great deal of legitimate 
profits subject to tax. Sir, we cannot 
turn this nation into a nation of saints. 
After all, we have got to deal with 
human nature. Therefore, the second 
submission that I would like to make 
is that Government will have to do 
something in regard to the question of 
tax rates, not only at the higher levels, 
but, all along the line. At every 
level, tax rates have to be rationalised, 
have to be made more realistic, so 
that, more and more money is found 
for productive investment by the 
people and there is less temptation, 
much less temptation for tax evasion. 
Sir, it is like this. First of all, you 
put a temptation before a person and 
when that person has fallen into that, 
or when he has yielded to that temp
tation, then, you call him by all sorts 
of names and you give him all sorts 
of penalties. I am not holding a brief 
for tax evaders. I would like to make 
it very clear. My submission is, why 
should we give such a temptation to a 
person, in the first place. The third 
point that I would like to make is 
regarding the general level of mora
lity in public life. Sir, every day, the 
common man reads in the papers 
about corruption at very high places. 
Whenever there is a change in any 
Ministry in any State, the very first 
act that the Ministry does is to hold 
an enquiry into the conduct of the 
previous Ministry and this goes on 
and on. What is the reaction of the 
common man? The small man, the 
ordinary person, thinks if this is the 
kind of behaviour of the leaders in all 
walks of life, why should he be 
singled out for all kinds of moralizing 
•and there is a state of demoralisation 
prevailing in the country which does 
not help either the tax admlftlrtraticn 
or all kinds of other administrations



420

In any way at ,all. Although, this is 
slightly outside the  ̂ scop© of the 
present discussion, I would like to 
submit that making the standard of 
pubttp .behaviour higher, particularly 
among our,national leaders and our 
regiopsj. leaders, is of great importance. 
The larger question of the need for 
growth also cannot be lost sight of. 
India has been one of the few coun
tries in the world, even among the 
under-developed countries, which has 
not been able to make a dent on 
poverty and has not been able to 
.make sufficient progress as far as 
growth is concerned. We find that 
twenty years ago, the countries which 
\tere as under-developed as crurs or 
«ven less developed than us, have 
made a lot of progress and our Gov
ernment must do some serious think
ing about it, because, after all, our 
policies have gone wrong somewhere. 
I would venture to suggest that one of 
the reasons, why our country has not 
been able to-, make the same kind of 
developmental effort and achieve the 
same kind of results, as some other 
cotGitries have, is that, we; as a 
nation, lay tod much -stress on other 
things and give *very little attention 
to the question of growth. There are 
some provisions which are specifically 
anti-growth, in this Bill, and I would 
like to touch URpn them, when we 
come to clause by clause discussion. 
As a general proposition, I would say 
that it is much more important to keep 
in view this aspect of development, 
then any other aspect. With your 
permission, Sir, I would like to deal 
with some of the important clauses 
in the Bill, and then, if there are any 
questions from the hon. Members, I 
and my colleagues, would be very 
happy to fcnwer them. Our detailed 
memorandum is in the hands of the 
hon. Members of the Committee and I 
would not deal with all the clauses 
that ar£ dealt with in the memoran
dum, but. only some of them. The 
first submission that I would like to 
is in regard to Clauses 5 and 6 of the 
Bill dealing with charitable trusts. 
The provisions regarding charitable 
trilsts wetfe amended from time to

time and there are already adequate 
provisions for ensuring that the income 
of the charitable trusts are applied 
solely for the objects for which the 
trusts have been created and also for 
providing that utilisation of the funds 
of the trusts are not for the benefit of 
the authors of trusts or substantial 
contributors of the trusts. It was pro
vided some time back that 75 per cent 
of the income of the trusts should be 
spent during the year of the income. 
Then, the percentage was increased 
to 100. Now, the present Bill, once 
again reduces it to 75 per cent. This 
is a very welcome provision, Sir. We 
would welcome this. But, there 
is one aspect on which, I would like 
to make my submission, namely, that 
the requirement of exercising the op
tion to spend either during the pre
vious year or the next previous year 
and where the income has accrued, but 
had not been received, either during 
the year of the receipt or in the suc
ceeding year, is, to my mind, rather 
superflous. This will cause hardship, 
as failure to exercise such option will 
result in the forfeiture of tax exemp
tion. It appears to me that even if 
we do not have any such provision, the 
whole purpose of the section would 
still be admirably served. It is neces
sary that the provisions regarding 
charitable trusts do not become unduly 
cumbersome and I would like to make 
my submission regarding the provi
sions which nouf make business profits 
of charitable trusts, taxable. The first 
point that I would like to make here 
is that, tax rates that will apply to 
charitable trusts earning income from 
business, are so high and are almost 
ex-{>ropriatory that it will hit several 
worthwhile causes veryf hard. Sir, 
there is no real reason for making 
such incomes subject to tax, because, 
the income would be applied to 
charitable causes whidh are consi
dered worth-while: Unless they are
applied to worthwhile charitable 
causes in the first place, the trusts 
will not get any exemp+ion. The real 
criterion, to my mind, is not whether 
the Income comes out of investment 
or out of any business activity. The
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real critarion is, whether it is applied 
to worthwhile causes. Then, there 
does not se'eiri to be tiny reason why 
Government should first have its cut 
before the income is available for 
such application. The second point I 
would like to say is regarding with
drawal of exemption to trusts for the 
benefit of a particular religious com
munity. I do not know how far no 
information is correct. I think, the 
Committee is haing second thoughts 
in regard on this provisiori.

MR. CHAIRMAN: The whole Bill is 
before us, Mr. Mohta. The entire Bill 
is before us. There is no question c 
any second thoughts. We have heard 
extensively on this aspect of the 
matter about the dis-continuance to 
exemption to communal charities. I 
you want to make any more submis
sions, on this particular point, you can 
do so. Otherwise, you can come to 
the next point.

SHRI M. K. MOHTA: In that case, 
I  would not take too much time of 
the hon. Committee except saying that 
do new situation has arisen, and it 
^6uld be in the interest of justice that 
trusts that were created before the 
date mentioned here, should continue 
to get such exemption because they 
were created at the time when exemp
tion was available and there is abso
lutely no way to get the provision of 
a trust deed altered to conform with 
the changing law. The objects of a 
trust have to be in accordance with 
the settlor’s directions and there is 
absolutely no way of changing the 
provisions of a trust deed. Now, if 
the exemption is withdrawn, it will be 
a great hardship.

Then, I come to the question of 
identity of donors.......

MR. CHAIRMAN: Before you
come to that. I want to clarify a 
doubt which comes to my mind.

You seem to be suggesting, firstly, 
in principle, that there should be no 
restriction on exemption of incomes 
coming out of the business of the 
truits even H the business is not

carried out as a primary objective* 
the trust. You aay that is necessary 
to ensure large incomes coming 16 the 
trusts and to be utilised for the pri
mary objective of the trust. On the 
other hand, you have stated in your 
Memorandum that there should be no 
restriction on the investments and that 
trusts should be free to invest in 
varied fields except subject to existing 
restrictions which, according to you. 
are adequate.

My question to you is this. It 
has been our experience that the 
existing restrictions, specially those 
contained in 13(2) (h) are being cir
cumvented. Since you are technically 
speaking on the Taxation law, you 
should know about 13(2)(h) which 
prohibits funds of any trust or any 
institutions being invested in a con
cern where one of those persons has 
substantial interest. It has been our 
experience that this is very easy of 
circumvention. Therefore, my query 
to you is: How do you ensure’  the 
protection of interests of revenue in 
the light of the weaknesses in the 
existing law and in the light of the 
suggestion you are making that there 
should be no exemption.

I would like to know further how 
your Association would react if we 
were to consider relaxation of the 
condition of spending away of money; 
etc. but bring complete Government 
control on the utilisation of funds.

SHRI M. K. MOHTA: As far as the 
utilisation of funds is concerned, I 
would like to submit that the present 
provisions are quite adequate.

MR. CHAIRMAN: Our experience is 
to the contrary. We have statistics and 
figures with us which show that these 
restrictions are being very easily cir
cumvented. I would request you to 
address the Committee on this assump. 
tion..

SHRI M. K. MOHTA: It depends on 
what is considered circumvention and 
what is not. After all, if the money 
of a trust is invested in a concern in 
which the stated persons, etc. do not
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have any substantial interest, then it 
stands to reason that the trustees of 
the trust consider it necessary in the 
interest of the trust in order to ensure 
the security of the investment, in 
order to have adequate reutrn, etc. to 
invest in certain concerns,

MR. CHAIRMAN: Circumvention is 
to achieve indirectly what you cannot 
achieve directly. That is what is 
being done.

SHRI M. K. MOHTA: I would like 
to respectfully suggest that too much 
is being perhaps read into the activi
ties of certain trusts.

MR. CHAIRMAN: I am not on the 
question of activities. I am on the 
question of successful avoidance and 
circumvention about which we have 
detailed statistics and data with us. I 
do not want to waste your time and 
the Committee’s time in reading all 
that out. I am suggesting that you 
may address us on the assumption that 
13(2) (h) is not adequate. Supposing 
the Committee were to think that 
spending, etc. is unnecessary restric
tion, how would you react so far as 
the utilisation and investment of funds 
is concerned? That must come within 
the clutches of the Government.

SHRI M. K. MOHTA: I will not
agree with this. By all means, you 
have restriction of compulsory spend
ing of 75 per cent Income of the trust. 
But please do not have any restriction 
on the investment of the trust because 
at one stroke, the Government would 
be reducing the income of the trust 
to 40 per cent. You can get 10 per 
cent, even 12 per cent.......

MR. CHAIRMAN: I am not suggest
ing that you only invest in Govern
ment securities. The funds may be 
invested in prescribed securities. As 
you know, as regards the Insurance 
Act, there are prescribed securities in 
which the funds can be invested. What 
I am suggesting is that the ultimate 
destination of the funds be left to the 
volition and power of the Government.

SHRI MOHINDER PURI: It seems 
to be the view of my colleagues that

if the trust Act i>3 adequately modified 
to leave sufficient discretion to the 
trustees to make a choice of proper 
investment security-wise and return- 
wise and, if it satisfies, so far as the 
circumvention is concerned, this will 
be adequate.

SHRI M. K. MOHTA: I would like 
to add one tting more. The total ban 
on investment will hit the trusts in t 
another way. Many times, the trusts 
get donations not in cash but in kind.
It may be that a trust has received 
donations consisting of shares in a 
particular company. If now this provi
sion comes into effect, it means, you 
will be forcing the trust to sell such 
securities at ‘distress* rates. That will 
not be in the interest of the trust at 
all.

One more aspect in respect of 
charitable trusts is regarding the 
definition of ‘substantial* contribution.
I would say in brief that fixing of an 
absolute amount of Rs. 5000 would 
not make any sense unless it is related 
to the corpus of the trust. It may be 
25 per cent or 20 per cent that the 
hon. Committee may come to a view, 
not an absolute figure of Rs. 5000.

A very general point that I would 
like to make in respect of charitable 
trusts is this. After all, what is the 
motivation for any businessman to do 
business? It cannot be entirely per
sonal profit-tax rates being what they  ̂
are. It cannot be to have power in the 
concern or it cannot be concentration 
of ecoomic power because economic 
power today rests entirely with the 
Government, not with any individual 
bp he a businessman or otherwise. He 
donates something to charitable trusts 
because he wants to serve the com
munity. If his hands are going to be 
so tightened, that teven charitable 
trusts will not be able to function 
according to his conception, or accord
ing to his views, about how to serve 
the community, you are destroying 
one by one all the motivations. It is 
not going to be in the interest of 
society.
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Now, I will t&Ke up clause 12 first, 

that is, regarding compulsory main
tenance of accounts. The brief submis
sion that I would like to make is that 
this kind of a provision ought to be 
introduced gradually. If people with 
turn-over of Rs. 5 lakhs or income of 
Rs. 25,000 are required compulsorily to 
maintain accounts, etc.; firstly, I would 
say, they may be given a little time to 
get familiar with the provisions otf 
the Bill and, therefore, the provision 
may apply from the assessment year 
1976-77 onwardb. Then, the level of 
Rs. 5 lakhs Or Rs. 25,000, to my mind, 
is rather low and may be suitably 
increased.

My another submission is that the 
Chambers of Commerce may be con
sulted before framing the rules so that 
the practical difficulties that may come 
in the way of observance of this 
provision may be brought to the notice 
o f the Government before the rules 
are framed.

I now come to Clause 14 regarding 
clubbing of income of spouse, minor 
child, etc., with the individual's in
come. A very important change is 
already taking place in the social and 
economic life of the country in as 
much as more and more women are 
now taking an active pan in all kinds 
of activities social, political and eco
nomic. Therefore, presuming in one 
stroke that any income arising to a 
woman must be an income of the 
husband diverted to the wife is not 
a very correct presumption.

MIL CHAIRMAN: That is not what 
is contemplated in the Bill—not every 
income of the woman.

SHRI M. K. MOHTA: Not ‘every1,
fut the kind of income that is stated
in thi»i provision.

There are cases of minor succeeding 
to a share on the death of a parent. It 
is such kinds of genuine cases that 
will be hit. What about the income of 
son’s w ife arising out of gifts made by 
the father-in-law and so on? Son*a 
wife cannot be put on par with minor 
children. Therefore, inclusion of these 
2978 LS—28. , ̂

categories, to my mind, la justified 
at all.

The second submission that I would 
like to make is regarding to the defi
nition of 'substantial interest’ in a 
company or a partnership firm. 20 per 
cent voting power or interest is too 
low a figure to be called a substantial 
interest. My submission is that it may 
be made at least one-third to conform 
with the provisions of Company Law 
also.

SHRI AMRIT NAHATA: These days, 
with five per cent interest, people 
control the undertakings.

SHRI M. K. MOHTA: They may
have controlling interest with the aid 
of friends and supporters, but they 
cannot be said to have substantial inte
rest. With five per cent ownership if 
a person is so popular that he is able 
to get the votes of other shareholders, 
he can certainly control the company. 
But he cannot be said to be owning a 
substantial part of the company. Tht 
Company Law has put the level at 
one-third, and to conform with that, 
here also one-third seems to be a much 
more reasonable figure than 20 per 
cent.

I would now go to Clause 15 con
cerning section 69D which provides 
that, if there is a borrowing on a 
hundi or repayment of a borrowing on 
a hundi otherwise than by account 
payee cheque, it will be deemed to be 
an income of the assesse. My submis
sion here is that, first of all, it will be 
extermely difficult for the aaie^see to 
prove whether an account payee che
que or crossed cheque was received. 
The efficiency of the nationalised 
banks—you would pardon my saying 
this—being what it is, it will be im
possible for the assessee to get a 
certificate from the bank that so and 
so cheques were account payee che
ques and go and so cheques were not. 

This is a very important ,and practical 
difficulty that we will be getting into.

Then I would like to pose a funda
mental question here. Should the cri
terion not be whether the person whft
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has lent the money really exists or 
whether it is a fictitious person? The 
criterion should not be whether the 
money was given by way of a bearer 
cheque Or crossed cheque. If the 
assessee is able to produce the person 
and if the lender is also prepared to 
certify having lent the money, the 
transaction is proved beyond reason
able doubt. To say that simply because 
an account payee cheque was not given 
the money would be considered to be 
an income of the assessee would be a 
negation of justice.

Regarding repayment, may I res
pectfully submit that cheque is not a 
legal tender? A  lender can definitely 
insist on cash being paid to him in 
discharge of the debt. Then the asses- 
aee would be in a very unenviable 
position; if he pays cash is caught by 
the Income-tax Department, and if he 
does not pay, the court will say that 
he must.

MR. CHAIRMAN: There is no
difficulty here. If the payment is 
made in cash, you will have to pay 
tax on it.

SHRI M. K. MOHTA: My only sub
mission is that it will be a negation of 
justice if you are made to pay tax on 
that.

MR. CHAIRMAN: That is the only 
difference. You were bringing in some 
sort of a legal difficulty. That difficulty 
does not exist.

SHRI M. K. MOHTA: Not legal, but 
it is a practical difficulty.

SHRI AMRIT NAHATA: There is a 
widespread practice in Madras. There 
are a large number of people who 
have n0 known sources of income. 
Still they pay icome-tax. They main, 
tain accounts and show large cash 

balances and they deposit these cash 
balances with certain concerns. It is 
very obvious that the black money of 
that particular concern is sought to be 
routed through such persons having 
low incomes: thereby the tax is evaded 
and the money is a190 wed as white 
jmonev. What is the solution for this 
practice?

SHRI M. K. MOHTA; If a person 
is a tax-payer and has cash balances 
out of moneys which have already 
been subjected to tax, that is no longer 
black money. ■

SHRI AMRIT NAHATA: One lakh 
of rupees owned by 4 A* is divided on 
paper among ten persons each having 
Rs. 10,000.

SHRI M. K. MOHTA: The obvious 
course for the Income-tax Department 
would be to catch that person who 
owns Rs. 1 lakh or those ten persons 
among whom the money is divided.

MR. CHAIRMAN: This is over
simplification of the problem. If you 
could get at the~black money so easily, 
we would not be deliberating so much 
about it.

SHRI M. K. MOHTA: If such a
situation exists, then those persons 
who have declared Rs. 10,000 each 
would simply pay account payee 
scheques and this provision is not 
going to help matters.

MR. CHAIRMAN: Do you have
anything to suggest to arrest this sort 
of malpractice?

SHRI M. K. MOHTA: The tax
administration has to be strengthened 
or geared up in order to catch those 
people.

Another point is that, if a business 
concern or company has a far-flung 
organisation, all that a melicious 
accountant has to do in a branch is to 
receive an ordinary cheque—not an 
account-payee cheque—. deposit it in 
the account of the concern and make 
the concern liable to pay income-tax. 
That is a v e r y  easy way of hitting a 
concern if you have some kind 
enmity with it.

MR. CHAIRMAN: This sort of mal
practices are resorted to even retros
pectively. After two years when you 
are submitting the income-tax return, 
you take this into account. This will 
not happen.

SHRI M. K MOHTA: My humble 
submission is that the'powers given
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to the Income Tax Officem and the 
Income Tax Department in general 
under the present provisions are ade
quate to catch hold of all kinds of 
fictitious transactions and this will not 
help matters in any way except per
haps harassing some honest and 
straightforward people.

SHRI VASANT SATHE: In short, do 
you suggest that there are adequate 
powers but they are not being imple
mented properly at present?

SHRI M. K. MOHTA: Yes, Sir That 
is right.

SHRI VASANT SATHE: That is
why the whole black money accumu
lation. No need to give more power3 
at all?

SHRI M. K. MOHTA: Yes, Sir.
My next submission is in regard to 

Clause 16 (Sec.-73 of the Income Tax 
Act). An explanation is sought to be 
added. It would mean that all trans
actions of a company in shares would 
now be considered speculative trans
actions.

MR. CHAIRMAN: What is wrong 
with it?

SHRI M. K. MOHTA: I do not know 
what is the philosophy behind this.

MR. CHAIRMAN: I will tell you 
Immediately. The philosophy ic very 
simple. To deplete your manufactur
ing profits you show losses in your 
shares business. The share business is 
more or less managed in the sense that 
you can have 10 or 20 companies and 
go on investing in their sharers and 
show losses and also show them as 
stock-in-trade. That way your manu
facturing profits go down on account 
of loss in shares business which, in 
fact, is not a genuine loss, though 
legally it may be a Iogs.

SHRI M. K. MOHTA: My submission 
would be that just because a handful 
of people have been indulging in this 
practice, the entire share-holding of 
all the comoanies is sought to be put 
under discipline. That is just like

just because an air accident takes 
place we should close down all the 
air-lines. I would like to submit that 
it is very important in the interests 
of economy to allow companies to 
invest in shares and if they have 
profits, tax them and if they have 
losses, treat them as losses.

MR. CHAIRMAN: If it is a genuine 
investment, this provision will not 
come into play. Only where the 
shares are treated as stock-in-trade, 
this provision will be applicable.

SHRI M. K. MOHTA: What it
wrong?

MR. CHAIRMAN: There is nothing 
wrong. You can do that business but 
to curb this sort of mal-practice, if  
you sustain a loss in one particular 
year in shares business, instead of 
setting it off against your manufactur
ing profits, it may be carried forward 
to the next year and set off.

SHRI M. K. MOHTA: You may have 
no profit in subsequent years and this 
loss will lapse.

MR. CHAIRMAN: It is a speculative
business.

SHRI M. K. MOHTA: I wou’d not 
like to enter into an argument in 
such matters. If you feel that it 
would be necessary to allow the com
panies to deal in shares and if it is in 
the interests of the economy, then the 
present provision should not be there. 
If there are a handful of malpractices, 
the real solution lies elsewhere—in 
strengthening your Department to curb 
down such malpractices and expose 
them and tax them on the basis of 
the present provision. There are ade
quate provisions even to-day.

MR. CHAIRMAN: Which one you 
have in mind?

Suppose you have shares in 20 com
panies. You transfer the legal owner
ship. Now there are manufacturing 
profits but they are brought down by 
the loss in the shares business. Now 
what Tvovtairvi Sc there to combat that 
evil? It is for that purpose we have 
made this provision.
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SHRI C. K. HAZARI: A  company 
which is a manufacturing business 
normally will not have sufficient funds 
to make investment in sharos. In ̂ fact, 
the Memorandum of the Company 
generally does not allow such aitua- 
tions. Manufacturing companies are 
not investing large amounts in shares. 
They are investing in shares whenever 
they have a surplus and as a financial 
man, I personally think that if there 
are surplus funds, then those fundfl, 
for a short period of time, should be 
allowed to be invested whether it 
results in profits or losses. The utili
sation of the resources should be 
made to the maximum and that they 
should not lie idle.

There may be a situation today or 
in future when companies which earn 
profits are not expanding and there 
are all kinds of restrictions like MRTP 
Act etc. Many companies have large 
funds lying idle with them and if they 
are not permitted to put in the money 
in some investments like shares, it 
■would be doing injustice.

MR. CHAIRMAN: I fail to under
stand this. Firstly, if it is an invest
ment, we are not prohibiting.

Secondly, if it is a genuine business, 
the income tax law does not stand in 
the way of the economic growth. 
Actually, what is sought to be done by 
this is that if there is a loss in shares 
business, then that would not be 
allowed to be set off.

SHRI R. THAKUR: Whenever you 
make an investment, it does not neces
sarily result in profits.

MR. CHAIRMAN: I am speaking of 
stock-in-trade. That iiT not an invest
ment.

SHRI C. K. HAZARI: That becomes 
a stock-in-trade on’y for a short 
period of time. If any loss result? 
■ultimately, it becomes a trading loss.

MR. CHAIRMAN: In that case how 
•does this claue hit you?

SHRI R. THAKUR: It will hit. The 
question is one of • major principle-

whether a company should be allow
ed to invest at all or not. If so, i* 
the course of the investment, if they 
sustain a loss, whether that loss should 
be allowed against other profits. That 
is the major issue. Suppose, a company 
has surplus funds. The question is 
whether it should keep these funds la 
the banks or whether it should be 
permitted to invest it in companies* 
chares. There will certainly be more * 
mobility if moneys could be invested 
in the shares of various companies. So 
far as the investment part is con
cerned, I think there should be flexibi
lity about it. Now, the question 
comes; when these shares are sold and 
if it results in losses, whether that loss 
should be set off against profits.

MR. CHAIRMAN: Such a loss would 
be on capital account or on revenue 
account?

SHRI R. THAKUR: If it is business
in share dealings, then it is a revenue 
loss and if it is an investment of ft 
durable character, then certainly it is 
different. As Mr. Hazari was referring 
to, if it is on capital account, the loss 
would be a capital loss and if it is a 
capital loss, it is prohibited by this 
and it would not be hit.

SHRI M. K. MOHTA: May I add 
that if it is a capital loss, it would not 
be hit; if »t is a revenue loss, it would 
be hit.

May I make a submission? You were 
kind enough to give the example of a 
manufacturing company which, after 
a manipulation, wa9 showing losses. If 
the transaction is done in such a v/ay 
with the collusion of other parties and 
on the face of it is not a genuine 
transaction, then, the Income Tax 
Department can certainly disallow that 
transaction. Here, it is not only the 
fictitious transactions that afe hit but 
all kinds of genuine transactions will 
also be hit.

MR. CHAIRMAN: You have not 
understood my query at all. The 
transaction is a legal transaction. You 
have twenty companies. You tranjiet
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earning profits to 19 companies. The 
transactions are truly genuine ones. 
You have sold at a price which is a 
genuine price and you have sustained 
a loss which in law is a genuine loss. 
Nonetheless you enjoy the control of 
the shares and you deplete the manu
facturing profits. It is this type of mal
practice which is sought to be curbed. 
You have been agitated over this pro
vision no one will make any guess, so 
to say. Our facts are completely 
different. There are quite a few 
people who are well-advised in doing 
this and they do it merrily.

SHRI M. K. MOHTA: I have only to 
submit that in order to catch this 
particular category of tax-avoiders, 
may I say___

MR. CHAIRMAN; There is no pro
vision at present___

SHRI M. K. MOHTA: The section 
should be much narrower and should 
be worded in such a way that when 
once collusion is found that transac
tion should be disallowed but all kinds 
of ordinary transactions should not be 
brought within the purview of this 
section.

MR. CHAIRMAN: Do you suggest
that if in the transfer of companies 
there is some identity of interest etc. 
then, they should be hit by it. . .

SHRI M. K. MOHTA: We will frame 
a suitable amendment with our note 
and submit to you for consideration.

MR, CHAIRMAN: All right. You
may proceed to the next point.

SHRI M. K. MOHTA: The next
clause is clause 25. I have only a very 
brief submission to make. The amount 
of Rs. 2,000 which will be allowed for 
expenses on income-tax proceedings 
is extremely low and it is not quite 
justifiable to mention the amount here 
because this will depend upon case to 
case. Saying that it will be 2,000 does 
not seem to me to be jusiflable. In 
a year of loss even this 2,000 will not 
be allowed. These are the two anoma
lies which require to be corrected.

MR.CHAIRMAN: All right. We will 
consider this. What is your next point?

SHRI M. K. MOHTA: My next point 
is regarding Clause 26 and Clause 27 
regarding compulsory distribution of 
dividends by industrial companies. I 
understand the doubts in the minds of 
the frames of this Bill. It is this which 
has promoted them to suggest this 
amendment. The doubt is, people in 
higher income brackets promote com
panies in which public are not subs
tantially interested and thereby they 
succeed in tax avoidance. But the net 
is thrown so wide. I would like the 
honourable committee to consider the 
case of the small scale industrialists. 
It is not so easy to go public. The small 
scale industrialist cannot hope to sell 
shares in the public in order to have, 
become a company in which the public 
are substantially interested. That is 
one point we must bear in mind. 
Secondly no worthwhile industry will 
be promoted without the help of funds 
from financial institutions (banks. In 
every case where the financial insti
tutions feel it necessary to do so they 
insist that company should go public. 
The very fact that in some cases finan
cial institutions allow the privae com
panies to remain private points to the 
fact that there are real difficulties in 
the way of such companies to go pub
lic. These companies, small-scale and 
medium and big-small-scale mostly 
which is engaging my mind,—will be 
under compulsion to distribute 45 per 
cent of profits as dividends. In the 
Company Law the new amendment 
that has come has taken a different 
philosophy and the Company Law 
people think that a certain amount of 
profit must go to reserves before divi
dend is declared and also that dividend 
should not be declared without Go
vernment’s permission or without con
forming to the rules etc. framed by the 
Government. There is high rate of 
income-tax on private compm-* 
They are assured to distribute as rm;' ‘ 
as 45 per cent of the profits after pay
ing a very high rate of income-tax. 
Income-tax on closely held companies 
is higher than ordiary companies. 
After paying that high rate of tax, it 
is 6$ per cent if I am not mistaken, 
45 per cent of the residual amount
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must be distributed to shareholders. 
Where will the money be for ploughing 
back? Small scale industrialist will be 
hard put to pay off the loans he has 
taken from banks [ financial institutions. 
Take the case of even the big fish 
which seems to be really agitating the 
minds of the franers of this Bill. How 

does he enjoy that money? If money 
lies with the company it can be used 
cmly for furtherance of the aims and 
objects of the company but not for the 
benefit of any single individual. As 
.soon as dividend is paid it is subject 
to tax. You have adequate provisions 
and methods to catch that big fish. The 
money remains with the company. It 
is an industrial company. The money 
can only be utfed for development of 
an industry which is in the interest of 
t)ie economy. We cannot think of 
everything in terms of white and black 
because there are always different 
shades of grey. The one main objec
tive before us is industrial develop
ment. We can, without detriment to 
interest of society, overlook the ques
tion of subjecting these kinds of 
-profits to further taxation. What I feel 
;is, this provision will deter the small 
rscale industrialists hi particular, and 
industrial development in general. It 
should be definitely done away with.

Wanchoo Committee has gone on 
record as saying that this Section 104 
lias not been understood by them. 
’They asked, why should there be com
pulsory distribution and this and tha .

M R .  C H A I R M A N :  W e  w i l l  consider 
that, Mr. Nahata.

SHRI AMRIT NAHATA: Dividend 
going to individual will be taxed; that 
mav be used for consumption pur
poses. You said this. But in the case 
o f closely held companies the divi
dend savings are very few. It does not 
apply to closely held companies. It is 
general experience that if closely held 
companies give dividends they would 
l>e quite substantial and the State will 
have its share and we hope that the 
rest wiU be saved and re-invested.

SHRI M. K. MOHTA: That is my 
submission. The State will have a 
share. Out of what? Out of funds that 
might have been available for indus
trial development. That »s exactly my 
submission. If money remains with the 
company it must bo used for indus
trial development. It can't be used for 
private consumption. If you compul
sorily make it obligatory for them to 
pay dividend, the State will definitely 
have a share but the rest will be used 
for private consumption and develop
ment will suffer.

SHRI AMRIT NAHATA: If you take 
it to extreme length, it would come to 
this that 99 per cent are on starvation 
level because they don't save in any 
case and only 1 per cent are in afflu
ence.

SHRI M. K. MOHTA; I don’t think 
it leads to that.

SHRI H. M. PATEL: He made a dis
tinction regarding closely-held com
panies and those not so closely-held 
and so on. He says, if they save money, 
does it not redound to help industrial 
development. That is the point. What 
is the position on this?

MR. CHAIRMAN: Section 104 is in 
regard to compulsory distribution of 
dividend by certain companies and so 
on. Sub-section 4 of that provides 
certain criteria so that his will not be 
applicable to them. The point which 
Mr. Mohta is making is if you remove 
it and allow the new provision to 
come in, those companies which arc 
engaged in carrying on the business 
would be compelled to pay dividend 
and would be shifting the funds.

SHRI H. M. PATEL: What is Mr. 
Nahata's point?

MR. CHAIRMAN: This does not 
apply to the companies which are 
widely held wherfe the shares are scat
tered. It applies only when the share 
holders are very few.

SHRI H. M. PATEL: We will have 
to consider whether or not to allow 
declaration of dividends and whether 
it results in any harm.
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MR. CHAIRMAN: We shall dis
cuss.

Mr. Mohta, we will consider It.

SHRI R. THAKUR: I wanted to add 
that it has been discussed in a greater 
detail in Wanchoo Committee itself. 
It was also discussed earlier by 
Boothalingam Committee and both the 
Committees strongly felt that this pro
vision should not be there. What is 
the fresh thing which helps? On‘e 
aspect would be clear—after paying 
the legitimate tax of the company if 
the Director of the Company feels 
that it helps the growth of the com
pany, it should be left. It should not 
be made compulsory as it would re
tard the growth of the company. It 
would be against the very spirit of the 
Wandhoo as well as Boothalingam 
Committee Reports if it is made com
pulsory.

MR. CHAIRMAN: We shall give
consideration to this aspect of the 
matter in view of the Wanchoo and 
Boothalingam Committee Reports.

In the existing law, according to 
you, is drafting satisfactory? You 
apply your mind and let us know in 
writing. * . 3 3 H

SHRI AMRIT NAHATA; Balance 
must be struck between the invest
ment and capital formation and th# 
•need of the State.

SHRI R. THAKUR: So far as the
company's total profit is concerned, 
the State has taken its due share and 
out of what is left with the company, 
if the company feels with the remain
ing income it is in a position to in
crease its business activities, to have a 
new line of business, to have its capi
tal growth, it would not be in the 
interest of business if with the in
creased activity of the company and 
profits the State may get further. I 
think there is a very strong case and 
it should be considered. If we make it 
compulsory the small share holders 
might fritter away, but the** would 
get dividend if the business is increas
ed.

SHRI H. M. PATEL: It seems to me,
when you say should not the State 
also oeneflt? The State is taking its 
65 per cent.

MR. CHAIRMAN: This question
goes into the entire scheme—as a cor
porate wing should it be allowed to 
minimise the tax liability? Whether 
this minimisation of the taxliability Is 
the light of the larger interest is de
sirable or not. This is a question which 
we have to consider.

SHRI M. K. MOHTA: The next 
clauses which I would like to take up 
are 36-38 dealing with power of seiz
ure, etc.

I would like to submit that even the 
existing powers are quite adequate to  
meet the exigencies of the situation. 
Without meaning any disrespect to 
anybody, I would like to submit that 
the real reason why there has not been 
any satisfactory result of the powers 
that have already been given to the 
administration is not that the powers 
were inadequate but because the ad
ministrative machinery has been weak. 
I do not want to go into the reason 
why it has been weak. But the fact 
remains that the administrate 
machinery needs to be geared up, to 
be made in a position to use thfc 
powers that have been given. It can
not be an argument that just because 
results were not produced by the ad
ministration, more and more powers 
should be given. If that remains the 
logic, then so much extensive powers 
similar to those existing in a Police 
State will have to be given if any re
sults are to be achieved.

It has been stated in some quarters, 
what is tihe harm if we seize or search 
you? If you are honest, there is nothing 
to fear. I would submit that there is 
definite harm. If you search one’s pre
mises, if you question his wife, the 
kind of damage done to his prestige is 
bey on d redemption. The same kind of 
argument can be applied to the politi
cian. An administration might like to 
seize or search a politician on vague 
suspicion and argue that he has noth
ing to fear if he is above board. That
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would bring the conditions similar to 
obtaining in a Police State. After all 
If we value personal liberty in this 
country to any extent, the kind of 
powers that are sought to be given, 
cannot be given to any administration.

MR. CHAIRMAN: We have trans
formed into law Wanchoo Committee’s 
recommendtions. On this you may say 
whatever you have to say as Wanchoo 
Committee itself has considered it

SHRI M. K. MOHTA: Let the admi
nistration give a better account of it
self with the powers that are already 
with it and to prove that they are 
working not only in the interest of 
revenue, but also in the interest of 
justice, because to my mind it is as 
much and even more important to 
safeguard the innocent person than to 
catch the guilty persons and that is 
something which is entirely lost sight 
of.

MR. CHAIRMAN: It would be a
great assistance to the Committee if 
you take it up provision by provision 
and give your views in writing. Either 
you take them up now or submit in 
writing later on.

SHRI M. K. MOHTA; We will submit 
it later on. But I would like to sub
mit that it is an impossible task to 
make any improvements on tftiis. This 
provision should go lock, stock and 
barrel.

SHRI VASANT SATHE: You have 
made a point that this whole provi
sion needs to go lock, stock and bar
rel and that it is an unjust provision. 
According to the Indian Penal Code, 
once an offence is completely proved, 
that safeguards all the innocents. Once 
the offence of tax evasion is proved, 
then usually we say that we can put 
it at par with the law of theft and 
make the punishment stringent.

Secondly # as you know, the burden 
of proof according to the Criminal 
Procedure Code is on the prosecution. 
A thief can commit a theft, but he is 
supposed not to be guilty unless prov
ed to be guilty and it is for the pro
secution to prove that he has commit

ted a theft. But in respect of the tax
evasion, the money is earned by the 
taxpayer, he makes money in manu
facturing or business organization. 
Should the burden of showing real in
come be on the State or on the tax
payer? Where would you like the 
burden to lie?

SHRI M. K. MOHTA: Sir, I would 
like to submit, that if it is tax evasion 
and if it is proved, it Should be made 
at par with theft. I have no doubt 
about it. Stringent measures should 
be provided. But at the same time, I 
would submit that the burden of proof 
must be on administration, and not on 
the assessee. We cannot proceed on 
the assumption that the taxpayer is 
guilty, unless proved innocent, Andt 
therefore, sir, once the administration 
succeeds in proving that a taxpayer is 
guilty, whatever that may be, fey all 
means stringent penalties must be 
provided.

SHRI VASANT SATHE; We find that 
a major portion of evasion of tax take# 
place in this way. The Income Tax 
authorities within the framework of 
the law, as it stands, try to find, where 
income has been hidden or avoided. 
You are a man of business and indus
trial world. How would you help us 
by suggesting that we can really lay 
our hands on that? What remedies 
Should be provided to rationalise the 
income tax structure, apart from re
ducing the tax etc. to find out, whether 
income tax has been avoided or not?

SHRI M. K. MOHTA; I don’t think, 
there will be any simpie solution^ the 
administration must be strengthen
ed-------

SHRI VASANT SATHE: That you 
have said more tha*n once, but have 
you spelt it?

SHRI AMRIT NAHATA: Apart from 
the theory, don’t you think and realise 
that shifting of the onus on adminis
tration would make a mockery of the 
tax laws?

SHRI M. K. MOHTA: I respectfully 
beg to differ on that point

SHRI VASANT SATHE: You have 
not answered my question, as to how 
the administration should be strength
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ened, on which you said, simple ans
wer cannot be given. II you can give 
us a detailed note, that would be help
ful.

ME. CHAIRMAN: There are two
things. There are some most impor
tant provisions of the Bill and we 
would like to give our very serious 
thought to all these provisions. There 
are two fold objectives that we want 
to achieve. Firstly, it is the objective 
Which is enumerated in the Objects of 
the Bill, i.e. arresting proliferation of 
black money, arresting evasion effec
tively etc. It would be unrealistic to 
say that by providing for deterrent and 
strict legal measures, the provisions 
are not going to be at all effective in 
arresting evasion, or arresting prolife
ration of black money. You have attri
buted generation to controls etc. The 
ide^ is that we make the law so utterly 
clear that in a proper case  ̂ the burden 
itseJf shifts to the assessee, so that on 
technieali;ies and presumptions and 
assumptions of law, existing in the 
criminal jurisprudence, he is not able 
to wriggle out of the clutches of the 
department.

While doing so, it is to be ensured 
that it is not abused against an inno
cent person. Your earlier observation 
that it should go lock, stock and barrel 
is contrary to what the Wanchoo Com
mittee and the Law Commission have 
stated and to me it appears against 
what common sense says. We want to 
make tax evasion very very unre
warding. You are painting one side 
of the picture. I would request you 
to give the other side in view of what 
I have said. ,

SHRI M. K. MOHTA: I entirely
agree with you that the tax evasion 
should be made so unrewarding that 
nobody should think of evading tax 
in future. On that point, I have no 
difference with you. I also agree 
with you, Sir, that the assessee should 
not be able to wriggle out of the 
clutches of the department on tech
nicalities, but at the same time, the 
department should not be in a position 
to fpet hold of innocent persons. The

only difference of opinion between 
you and my humble submission i* 
that the onus of proof must in every 
case be on the administration and 
not on the assessee.

As far as the different specific pro
visions of the clauses are concerned,
I would request my colleague, Mr. 
Thakur to make comments.

MR. CHAIRMAN; All that we are 
wanting to ensure is that hy re
drafting or changing the Section, the 
unsuspecting man should not ibe har
assed or that the officers must not 
feel that they can do anything and 
everything.

SHRI H. M. PATEL: In your
memorandum, while discussing Clau
ses 36 to 38, you have emphasized on 
this that the powers that are being 
given are being given to the junior 
categories and therefore they are 
potentially more liable to abuse. 
Secondly, you have said that certain 
powers that are now being proposed 
to be given to them could be used 
vindictively and therefore the officers 
should be liable to punishment if it 
is found that they have really carried 
out the search etc. in a totally unjusti
fiable manner. Do I take it, then, 
that—leaving aside your extreme 
suggestion not to have this Clause at 
all—you would suggest that the Clause 
be so modified that the officers who 
are authorised to search etc. should 
also be made liable to punishment if 
their searches are found baseless, un
justified, etc.?

SHRI M. K. MOHTA; I would 
respectfully submit that you may go 
on giving more and more powers, but 
unless you see to it that the Admini
stration is so clean that they are able 
to make good use of such powers, 
any amount of powers given here 
would be of no use. Therefore, to 
my mind, it is putting the cart be
fore the horse. The first basic step 
is to strengthen the Administration 
so that they are able to work effec
tively within the four corners of the 
powers already given and then give 
them more powers.
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These are the two points dealt with 
in our memorandum on this question. 
My colleague Mr. Thakur would also 
like to make some comments.

SHRI R. THAKUR: I would like
to make the submission that obvious
ly these deterrent provisions are 
necessary, but there are areas in 
which possible improvement can be 
brought about.

One is this. On page 17 of the 
B ill....

SHRI H. M. PATEL; Any specific 
clauses?

SHRI R. THAKUR: Clause 36; the 
same clause that is being discussed. 
On p. 17 of the Bill, in 1(a) I would 
isubmit that the term “reason to 
suspect” in the phrase “reason to 
suspect that any books of accounts.. 
etc., is a very loose term, which is 
likely to be mis-used. “Reason to 
believe” would be the proper teim, 
so that there would be a more rea
sonable amount of certainty. The 
word “suspect’’ is not the proper 
Tvord; it might create a hardship.

MR. CHAIRMAN: We will consi
der that.

SHRI R. THAKUR: Secondly,
Hie only suggestion I would like to 
make is that, in regard to these 
powers, as recommended by the Wan
choo Committee there should be a 
certain reciprocal responsibility on the 
officers who are likely to conduct 
the search. These provisions are 
already there in the Customs Act and 
also in the Foreign Exchange Bill 
which is being formulated now. I 
think there Should be some reciprocal 
provision here that where these 
powers are mis-used by the officers, 
there should be some responsibility 
and some punishment provided for 
them. Otherwise it becomes one
sided and likely to be mis-used in 
certain cases.

SHRI AMRIT NAHATA. I think 
this basic controversy could be resol
ved if I were to suggest a philosophi
cal ground in between the two extre

mes—one that all tax payers are 
honest and the other that all tax
payers are crooks. As you said iJi 
tlhe beginning, they are all human 
beings. That would perhaps resolve 
this basic contention.

SHRI H. M. PATEL: And the
other philosophy is that which was 
placed before us by one of tlhe witnes
ses who said that there is a section— 
may be a small one—who will pay 
their taxes however onerous you 
make them; there is another section 
who will not pay their tixes how
ever light you make them; but there 
is still another section in between 
who will pay their taxes if the bur
den on them is not too heavy and 
if reasonable incentives are provided 
to them to be honest. That is pro
bably a more reasonable philosophy.

MR. CHAIRMAN: But we are
dealing with the second category and 
not the third. However reasonable 
a law may be, some persons are 
bound to be culprits.

SHRI MOHINDER PURI: The
Chamber’s view on this matter is 
that before such authority is exer
cised, there should be adequate use 
of discretion at the higher level so 
that the community which is paying 
the proper taxes is not subjected to 
unnecessary and avoidable hardship.

Secondly, the Tax Department has 
to develop a system where, before he 
uses these powers, th2 tax officer has 
to give subjective thought and is 
accountable to this superiors for any 
wrong done to the society or indivi
dual at large.

SHRI AMRIT NAHATA: And, at
the same time, protection for genui
neness?

SHRI VASANT SATHE: I can as
sure the witnesses that we are as 
anxious as they are that the innocent 
be protected and that the powers are 
not unnecessarily enhanced. In fact, 
if you ask me for my personal opin
ion, I would like to reduce the powers. 
But, would you suggest to us a*xy 
barometers for finding out how and
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where and by what method evasion 
of tax on real income takes place? 
We know for a fact that black money 
is growing. So, what l am suggest
ing is that, if we really want this 
whole tax business to be more rational 
so that the innocent and honest are 
not harassed, you should suggest a 
concrete measure. No witness or 
body which has come before us up 
till now has really made any con
crete suggestions. We are willing to 
change the entire law, but would you 
suggest to us how we will be able 
to find out the real income? Would 
you say that we should judge it on 
the basis of expenditure? Can we ask 
a person “From where have you got 
this car? How much have you paid 
for it? From where did you get this 
furniture—and so on?” Can we as
sess income by its utilisation? After 
all, black money is also used as 
money. So, will you suggest some 
concrete measures to us? Otherwise, 
we will only be beating about the 
bush.

SHRI MOHINDER PURI: My col
leagues here would be willing to un
dertake an exercise by which the 
Chamber can submit some alternatives 
in this respect. But I would submit 
that we have a machinery which is 
tnan'ned by very able persons and if 
it can be geared up and if their 
past record can be subjected to re
view from time to time, we will be 
able to see what, they have failed 
to adhieve.

SHRI VASANT SATHE: They are
also human beings and we know that 
in spite of their best capacity, human 
beings as they are, we have not been 
able to achieve the results. So your 
suggestion is the gearing up of the 
taxation machinery indirectly. At 
least you are mooting something like 
that. That means you are saying that 
they are not honest. Now, can you 
suggest a way out for this?

SHRI C. K. HAZARI: Sir, the
problem is too intricate to find solu
tion by any one, but, however, when 
we are talking about strengthening 
the tax administration, we definitely

have something in mind. It is not 
by law or provisions of law that this 
is going to be strengthened and this
is what toe Chambers of Commerce 
feel. It is our feeling that the powers 
given to the tax administration today 
are more than adequate. The point 
is that they are being used by the 
junior officers. In the view of the 
Chamber there is no lacuna or any
thing lacking in the administration 
which prevents in using it.

Now, the point is why they are 
inadequate and if they give us a feel 
ing that every time the Income-tax 
law is amended, more and more 
powers are being given, and since 
there has been failures in the perfor
mance and when questions in the 
Press and in Parliament come, they 
say that they do not have adequate 
powers, that this is a cloak, a dis
guise which can carry on. So more 
powers will be given by Parliament 
because what they are concerned is 
that the tax evasion should be curb
ed. This is not the remedy in my 
humble opinion, Sir. One of the 
factors for the tax administration not 
being successful is that apart from 
very very able officers who are there, 
there others who are not so honest 
and truthful. I am sorry to make 
this statement and I would like to 
make it clear that by making this 
kind of statement I do not want to 
cast any aspersions on anybody. But 
this is my humble opinion.

SHRI H. M. PATEL: Could you
suggest which of the existing powers 
would have enabled the administra
tion to plug that particular loophole 
which is sought to be plugged by the 
provision of additional powers? I 
think supposing you make a few in
stances it would enable us to under
stand the law fully that existing 
powers are not adequate whatever 
we have now in mind.

SHRI C. K. HAZARI: The Cham
ber could undertake some exercise 
this respect. But in the Memoran
dum we have submitted that the 
powers which are being exercised by 
the superior officers should not be 
passed on to the junior officers.
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SHRI H. M. PATEL: You say that 
the superior powers should not be 
given to junior officers. But can you ^ 
give instances where these superior 
powers have not been exercised by 
the superior officers but by the junior 
officers?

MR. CHAIRMAN: It is not only
qualitatively that we are making the 
law more stringent but there is a 
very substantial change quantitatively 
in the powers and in the law. And on 
that I would want you to suggest to 
us where you feel that this would 
hit or harass the assessee. We would 
be really assisted in this respect be
cause, I am not casting any aspersions, 
but if you want a more objective eva
luation, it is only with reference to 
the particular provisions that we can 
do much better performance. We can 
understand yOur view point and things 
like that because we are concerned 
about one thing and the case will go 
at default as it seems to be going 
now. Every one who is coming here 
is telling us that these powers are not 
going to help them and that the 
existing powers would help us but 
excepting one assessee no one has told 
us whether the law is deficient and 
it is likely to be abused or mishandled. 
Therefore if you can make some exer
cise in this regard and provide u§ the 
same it would be of much greater help 
to us. If you are not ready to do 
it now, then you can send your sug
gestions later on.

SHRI M. K. MOHTA: We would 
certainly do this exercise. But kind
ly indicate the specific point on which 
we can prepare a note. Of course 
we can prepare a note in what way 
the new powers will act to the detri
ment of the assessees. But in what 
way tiHe Department has not been 
able to act in respect of the existing 
powers?

MR. CHAIRMAN: I may tell you 
this for the second part of your ques
tion. It is like this that the law 
now seeks to make a qualitative de
parture as regards presumptions, as 
regards his authority and right to act

under certain circumstances. So, it 
is not as though he w ill be acting and
behaving under law which gave a 
certain quantitative evaluation but if 
certain quantitative evaluation is 
sought to be completely changed, the 
whole foundation has to toe changed. 
But in this shift of the foundation 
there is a possibility of assessees being 
harassed. In that case you must take 
this point into consideration when you 
prepare the note.
' SHRI M. K. MOHTA: I understand 

this, Sir. We will definitely submit 
a detailed note on this.

SHRI TRIDIB CHAUDHURI: In
your Memorandum you have said that 
the Wanchoo Committee recommenda
tions are a sort of package program
me and you have also pointed out that 
one of the major recommendations of 
this Committee is the marginal deve
lopment taxes to 75 per cent. You 
have regretted that that para finds no 
place in the Bill. It is because this 
point is actually outside the purview 
of the Bill but you would note that 
in the light of what our Chairman 
pointed out just now$ there is a quali
tative change in regard to presump
tions . Do you agree that these 
powers be given subject to drafting 
improvements so that the innocent 
people may not be harassed?

MR. CHAIRMAN: In other words,
rationalisation of tax rates?

SHRI M. K. MOHTA: The two
questions must be dealt with separa
tely. It is not a question of our 
agreeing to it or not agreeing to it. 
I would like to submit that rationa
lisation of tax rates is one aspect and 
must be dealt with separately. As 
far as the second aspect is concerned, 
when you are giving powers to the 
administration, they must he able to 
protect the interest of the innocent 
people. As far as details are con
cerned, as we submitted earlier, we 
will give you a detailed note on this.
I was only wondering whether the 
Department has prepared any note on 
that?
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MR. CHAIRMAN: Tlhat is available 
-with us,

SHRI K. R. GANESH: It seems
that you are not completely basing 
yourself on the powers recommended 
by the Wanchoo Commission. They 
liave gone into the question of in
adequacy of tax administration, flaws 
in the law, legal loopholes and so on. 
On the basis of that, they had made 
certain recommendations. It was pre
sided over by an ex-chief Justice of 
Supreme Court. There was also a 
reference by the Law Commission on 
the complexity of social and econo
mic crimes. They have gone into 
this question and laid down certain 
criteria. As far as the question of 
presumption and shifting of a burden 
is concerned, I understand, the draft
ing is there. It is based on these re
commendations. Certain laws such 
as Foreign Exchange Regulations Act, 
Cusoms Act, Central Excise Amend
ment Act (already passed), they are 
all having it. This matter had been 
gone into by a committee which was 
appointed for this purpose. On that 
basis, they have principally reported 
on that.

SHRI M. K. MOHTA: Thank you
for your clarification. Based on that, 
cur submission will be sent to you in 
the form of a note.

SHRI ERA SEZHIYAN: On page
2 of your memorandum, you have 
mentioned about Chambers experi
ence. I want to know what do you 
mean by that?

SHRI MOHINDER PURI: This
Chamber works through a Managing 
Committee which has panels for dif
ferent pieces of legislation. There 
is a panel for taxation and this taxa
tion panel constitutes a further sub
committee to look into it. While 
studying the Bill, the Chamber has 
expressed its opinion, out of its ex
perience about the power which is 
not used in a proper manner to pro
duce the desired results. Chamber’s 
view* regarding taxation have already

been expressed by me and my col
leagues.

MR. CHAIRMAN: from  this, one 
gets an impression that the existing 
powers are not sufficiently used. If 
that is your experience, you tell ua, 
we will tell Mr. Ganesh to foe more 
vigilant with your Association and tell 
them that these powers are not al
lowed to be misused. Is it your 
experience that where they need to 
be used have not been used? In other 
words, these powers are not being 
used, though they are on the statute 
book? But, I would like to give a 
very careful thought to what Mr. 
Ganesh has said in the matter? Mr. 
TViakur, you kindly read those provi
sions very carefully as has been point
ed out by Mr. Ganesh? In the very 
nature of things, a malafide action is 
possible because of the subject mat
ter? But kindly bear in mind the 
basic things of the subject matter?

SHRI R. THAKUR: I quite appre
ciate this fact as has been mentioned 
by the hon. Minister. He has rightly 
said that he has carefully considered 
all the recommendations of the Wan
choo Committee. Earlier, we had 
submitted that the Report of the 
Committee is also there. There are 
three parts. One part is not there 
and it has been \mentioned “what 
are the reasons for this” . The rea
son has been that the root cause is 
not removed. Because one of our 
hon. Members was good enough to 
say, “if we want to change all these 
thingse what is the answer". The 
basic answer is there. As has beea 
pointed out by Wanchoo Committee, 
the main reason is “marginal higher 
rate of taxation” . I would like to 
make my humble submission. That 
this aspect has been pointed out, 
because unless it is there, I think, the 
other aspects of the Clauses have their 
places because the assumption is that, 
there will be this black marketing and 
black money in future also. The 
second part is, what is the effect of 
the existing law. I should say, is 
all fairness to the Department alsot
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that the existing laws have been used 
in different places and they must 
have their studies and the consequent 
results. We Jcannot dispute that. 
We do not know the details. But, 
the question is, what should be done, 
taking into consideration the recom
mendations of the Wanchoo Commit
tee, the provisions of the Bill and 
the existing provisions of the law— 
whether these large powers or amend
ment* are absolutely necessary and 
if so, whether these are likely to be 
abused. This is one part- Secondly, 
the question is, whether these powers 
are likely to affect honest tax payers. 
These are the two backgrounds in 
which this has to be closely studied 
and I think, Sir, it will be our duty 
in the Chamber to examine the sug
gestion that has been given, view 
it objectively and to make specific 
aubvnissions—so that this matter may 
be considered by the Committee and 
if suitable amendments are consider
ed  ̂ reasonable, they could be sub
stituted. I would like to mention one 
other point. Earlier, Mr. Mohta also 
mentioned about this. This is in 
regard to Clause 6. I woluld like 
to supplement what Mr. Mohta haa 
mentioned. I think we have been 
dealing much more about the acti
vities of the various business insti
tutions, where tax evasion is supposed 
to be there. But, unfortunately, I 
have a feeling that though it has » 
certain indirect relationship, a large 
number of institutions which are 
clearly working in the interest of the 
people, and a large number of people 
who are working in the rural areas 
for the benefit of the poor, have been 
brought on par with other trusts and 
these are likely to create unintended 
hardship in a large measure with a 
large number of institutions and a 
large number of people involved in 
it. My humble submission is this. 
Kindly see Section 2 sub-section (15). 
So far, the position is, the trusts which 
carry on activity for profit, for the 
purpose of relief to the poor, educa
tion and medical relief, were not liable 
to pay and they were not attracted

by Section 12 even if they were car
rying on activity for profit. Only, the 
fourth category, namely, institutions 
or trusts which were for general 
public utility, if they were carrying 
on activity for profit, they were at
tracted, by the provisions. Now, the 
position is, all kinds of trusts whether 
they are for the benefit of the poort 
or they provide medical relief or 
education, or all of them, they will 
be affected if they have any profit. 
My submission here is that, we should 
not take into account only trusts 
which are connected with certain busi
ness houses. We have to take into 
account the large interests of the 
country. I will give one example. 
There are large number of institu
tions and trusts working in rural 
areas doing work connected with 
Khadi and Village industries. They 
have to act according to the directions 
of the Khadi and Village Industries 
Commission. The activities of these 
organisations are supported by the 
Khadi and Village Industries Com
mission. They get a Pramen Pathra 
from them. This is a certificate to 
act. They have to act in a particu
lar manner. I will not take much 
time of the House. But, I would 
like to mention only the earlier deci
sions of the Privy Council in regard 
to this matter. Perhaps, you are 
aware that Mahatma Gandhi....

MR. CHAIRMAN: We are aware 
of that. You can proceed on that 
assumption.

SHRI R. THAKUR: If this clause
is brought about, this will create hard
ship . I can appreciate a related 
clause, which was just mentioned by 
the Chairman. This is regarding in
vestments. I would like to submit 
on that, separately. So far as the 
first part is concerned, if the institu
tions or trusts, as have been specified 
in this case, and as is the case with 
many smaller institutions throughout 
the country, carrying on activity for 
the benefit of the weaker sections of 
the community, if they are affected 
by this Clause, and if each one of
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them is required to submit a return, 
this will create hardship. In tJhis 
connection, I would like to mention 
that in spite of this clear definition 
•and the Court’s decision....

MR. CHAIRMAN: You have made 
that point. That ig the decision of 
the Mysore High Court.

SHRI R. THAKUR: What I am
trying to say is this. In spite of all 
that, I have seen cases where tiae 
Income Tax Department has issued 
notices to them to file the return tel
ling them that they are not entitled 
to get exemption under Section 80G 
because, the definition in regard to 
‘charitable purpose1 includes relief of 
the poor, education, medical relief, 
and the advancement of any other 
object of general public utility not 
involving the carrying on of any 
activity for profit. May I read the 
letter from the Department?

MR. CHAIRMAN: Do not read the 
letter. What is tlhe problem?

SHRI R. THAKUR: The problem
is there is confusion. In spite of the 
clear position of the law, we find that 
notices are being issued today. If this 
amendment is proposed, then  ̂ there 
will be confusion to decide wlhat are 
the institutions which carry on acti
vity for profit in furtherance of the 
♦main objects of the trust. This will 
create utter confusion and unintended 
hardship will be caused. My sub
mission is tfiat.. . .

MR. CHAIRMAN: Do I take it
that in principle, you accept this 
Clause (bb)?

SHRI R. THAKUR: My humble
suggestion is that this clause should 
not be there. I have a specific sug
gestion to make.
MR. CHAIRMAN: You say, in princi
ple, this should not be there. Second
ly, if it is there, the drafting is likely 
to create serious difficulties.

SHRI R. THAKUR: Only a part of 
it is to be amended. If the clause is 
to be there, let it be there. Now, the 
later part of new Clause (bb) saya:

“unless the activity is carried on  
in the course of the actual carrying: 
out of a primary purpose of the trust 
or institution.**

Here, we can say unless the activity 
is carried on and the profit is used 
solely and exclusively for the primary 
purposes of the trust.*

MR. CHAIRMAN: This is already 
covered by Section 11. Is it necessary? 
This will be superfluous.

SHRI R. THAKUR: I am saying that 
this is creating a problems today be
cause in spite o f ___

MR. CHAIRMAN: Mr. Thakur, I 
understand. Let us be clear. One* 
thing is about the basic principle which 
is behind this Clause. Another is, in 
spite of the principle, how to improve 
the drafting. There, you are not im
proving the drafting. What you are 
suggesting would virtually negate the 
provisions. There is exemption under 
Section 11, unless the advancement of 
any other object of general public uti
lity which involves the carrying on of 
any activity for profit. You say that 
you are opposed in principle. But, in 
regard to drafting, you are not suggest
ing anything.

SHRI R. THAKUR: j do not think 
it is necessary because Section 2(15) 
is enough. There is no need for am
endment.

MR. CHAIRMAN: Section 2(15>
says that only in respect of general 
public utilities, this restriction remains.
If the object of general public utility 
is being implemented, unless it in
volves the carrying on of any activity 
for profit, it will be exempt. It is diffi
cult to understand the rationale. It 
is properly worded and this is the in- 
trepretation which has gone into the 
Mysore High Court decision. Why 
should an activity for profit for gene
ral public utility, be left out? What 
is the rationale behind? Will you 
explain?

SHRI R. THAKUR: The substitution 
that I am suggesting, would, in a sense, 
mean that if the profits of the trusts
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or the institutions in all the four cate
gories are fully and exclusively utilis
ed in furtherance of the main objects 
of the trusts, there should be no res
trictions. That would be my submis
sion.

MK. CHAIRMAN: We are actually 
going by the U.K. law. I want to un
derstand two things. The obvious in
tent and purport appears not to en
courage business activities in the hands 
of the charities. There are obvious 
reasons why business must not become 
a sport in the hands of charities; and 
that is why this clause is sought to be 
brought in. I would like you to en
lighten us on the point, viz., if this 
principle is accepted by the Commit
tee, how should the re-drafting be 
done.

SHRI R. THAKUR: You can make 
any distinction between the trusts 

working in the rural areas and trusts 
connected with business houses. This 

is one part of it.

MR. CHAIRMAN: Do you mean to 
say that the activities of profit in rural 
areas should be treated differently 
from those in the urban areas?

SHRI R. THAKUR: Not only in re
gard to areas, Sir. The Wanchoo Com
mittee has said that this device is being 
used to transfer certain money, i.e., 
as it is done in families so in the case 
of trusts. There are 3,000 institutions 
under the Khadi Commission which 
are working in the rural areas. They 
are serving 50,000 villages. They 
have nothing to do with any parti
cular business house. By a stroke 
of this law, they are all affected.

MR. CHAIRMAN: How are they 
affected?

SHRI R. THAKUR: They are affect
ed in the implementation of their 
primary business. All these institu
tions are already being asked to sub
mit their accounts.

MR. CHAIRiMAN: Please do not 
quote all sorts of illegalities committed 
by the Department. We know them. 
What is the real position of the law? 
Would the Khadi Bhandar's work in 
the villages be hit by this, according 
to you?

SHRI R. THAKUR: They will be hit 
much more. At one stage we had re
presented to the Finance Minister on 
this matter. We were directed to go 
to the Board. Mr. Dhebar as also the 
Chairman of the State Council of 
Maharashtra, among others, appeared 
before it; and we were directed to see 
the Chairman. Then a circular was 
issued by the Central Board of Direct 
Taxes clarifying that the institutions 
which are certified by the Khadi Com
mission should not be covered under 
Section 215. But I understand that 
this situation has arisen these days in 
various institutions and that the tax 
authorities at the lower level are com
pelling them. The institutions in the 
rural areas have a different pattern of 
maintaining accounts and if there are 
treated as business houses, all of tihem 
will be treated as having profits with- 
maintaining accounts and if these ar« 
our practical difficulties. There will 
be an unintended problem which has 
nothing to do with this device of trans
fer of money.

MR. CHAIRMAN: Do you tell us 
that even if this principle is accepted, 
the Department is going to create trou
ble? How would you then like us to 
make things clear? Assuming this 
principle commends itself to the Com
mittee, how would you re-draft it m 
safeguard your interests?

SHRI R. THAKUR: I will have t# 
take time to prepare and reply to this 
question, Sir.

MR. CHAIRMAN: I am inclined to 
consider that the Khadi Bhandar, with 
its primary purpose of helping the 
hand-spun cloth, has to resort to cer
tain activities which would mean car
rying on business. When it sells cloth, 
it is business activity.
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SHRI R. THAKUR: But the difficulty 
is that in the primary object, there is 
mention that it is meant for the poorer 
sections. It does not specify that we 
will have tannery etc. I have one in
stitution in mind and I can read out 
its objects. They lay down in broader 
terms that it is meant to help the wea
ker sections of the society. It was dis
cussed in detail and emphasized that 
all the business activities were there; 
but since there is no profit-making or 
profit distribution, even if they have 
a little profit, they should not be treat
ed as profits.

MR. CHAIRMAN: What will be the 
position, if we delete the word ‘pri
mary’?

SHRI R. THAKUR: The confusion 
would still be there.

MR. CHAIRMAN: How?
SHRI R. THAKUR: The basic prob

lem is that once this clause comes into 
force, all these institutions, including 
those carrying on educational services 
and medical aid—I mean all of them, 
will be hit.

MR. CHAIRMAN: Which particular 
institutions, do you think, will be hit? 
The educational institutions are ex
empt under a different clause. Your 
example of Khadi Bhandar has not im
pressed us; and you can give other 
examples.

SHRI R. THAKUR: I can quote, e.g., 
the Indian Council of World Affairs, 
the Indian institute of Public Adminis
tration etc. They are registered under 
the Societys* Registration A ct They 
carry out activities of research, train
ing etc.

MR. CHAIRMAN: Regarding the
Indian Council of World Affairs, would 
not their activity of selling tickets etc. 
be covered?

SHRI R. THAKUR: If you see our 
memo., you will find that it is not 
covered. When the memo, was draft
ed, that aspect was not specifically 
mentioned there. They are doing it
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for the hall of the Sapru House. It 
will be affected. Genuine hardships 
will be there. So far as investment 
was concerned, if diversion of it is to 
be stopped, it should be done. If the 
impression of the Wanchoo Committee 
has been that it is used as a means 
and a place for evading taxes, it should 
be stopped; but where there are genu
ine trusts—and most of them are genu
ine—and they are carrying on their 
activities, why should they be stopped 
from doing so?

MR. CHAIRMAN: By pointing out 
these difficulties, you are wanting the 
deletion of the clause. I would like 
you to consider whether these difficul
ties could not be obviated by suitably 
redrafting the clause and changing it 
to 'actual carrying out of a main or 
ancillary purpose of the trust’ ; since 
you are pointing out cases of hard
ship because of the original constitu
tion of the trust not covering these 
purposes___

SHRi R. THAKUR: If we say these 
things in regard to future trusts, one 
could understand that they are cover
ed. But there are existing trusts 
which may be thousands in number, 
which had not foreseen this thing, and 
which had only a general clause of 
general public utility and helping the 
poor. It would be necessary to cover 
them also because this clause would 
not cover them. If it comes into re
trospective effect in regard to existing 
trusts, that would create problems.

MR. CHAIRMAN: We shall consider 
the matter.

SHRI R. THAKUR: I would have 
thought that the existing provisions in 
regard to the right of trusts for invest
ment may require amendment, and 
there I have some suggestions to give.
I think that the idea is that since trusts 
are entering business by controlling 
the affairs of other companies by in
vesting the trust funds there should 
be some limitations and they should 
be debarred from investing their funds 
in companies where the trustees are 
interested in any way directly or in
directly; that is one thing.
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MR. CHAIRMAN: I tried to make 
that point clear to iMr. Mohta, but he 
did not take us any further, j  have 
a letter with me which speaks of trusts 
being created by a certain Bombay 
industrialist registered in Madras, and 
he has created 97 trusts with the same 
»et of people with combinations and 
permutations; as a result of that, the 
20 per cent limit in regard to substan
tial interest is getting defeated. What
ever be the corpus, the totality of this 
is far more than the holding contem
plated under clause 13 (2) (h) and yet 
each trust is exempt from it. There 
are many such ways which are bring
ing about circumvention of clause 
13(2)(h). Therefore, I had asked Mr. 
Mohta to address us upon that assump* 
tion that clause 13(2) (h), is not a suffi
ciently effective curb on investment* 
made into the trustees’ own concerns. 
That is why we have asked for other 
ways which could commend itself to 
the committee whereby if genuine 
trusts feel any difficulties we could 
think of recommeding some relaxation, 
provided the funds come directly with
in some statutory limit.

SHRI R. THAKUR: That would be 
most practical and that would really 
solve the problem. I would go further 
and make some suggestions in this re
gard. But these are my personal views 
because these have not been considered 
by the Chamber. If necessary, the 
voting rights also could be taken out 
in respect of such investment or trust 
funds in companies; that could be 
taken away, if that would enable the 
purpose in view to be achieved.

MR. CHAIRMAN: We are already 
considering the question as to what 
constitutes control. Someone has sug
gested to us that we should also define 
as to what constitutes control and there 
is one suggestion which has come 
before us namely that where the vot
ing power of the trust is already given 
in favour of the public trustee, it must 
be taken that the control is with the 
Government. We are considering that 
point nlready. But I thought that Mr. 
Mohta was opposed to the basic philo-
gophy o f the clause itselt

SHRI M. K. MOHTA: That is cor
rect, We as a Chamber are opposed to 
the basic philosophy of the clause. If 
some businessman has created 97 trusts 
or even 970 trusts for that matter and 
if their money is invested and the in
come is used foT charitable purposes, 1 
think that no wrong has been done, 
and Government should stop thinking 
about these things.

MR. CHAIRMAN: But he concen
trates economic power in his hands.

SHRI M. K. MOHTA: With due res
pect, may I submit that concentration 
of economic power is entirely in the 
hands of the Government and not with 
any individual?

MR. CHAIRMAN: It is a matter of 
opinion.

SHRI M. K. MOHTA: That is right. 
We are here to give our opinion, with 
due respect. The concentration of eco
nomic power in this country is with 
no individual at all and it is with the 
Government only. Therefore, to say 
that any citizen can have concentra
tion and can misuse the powers is a 
wrong premise to start with.

MR. CHAIRMAN: That is your opi
nion. Clause 13(2) (h), is limited. 
What is the intent of that clause? Is 
there any doubt about the intent? The 
intent is that trusts which are entitled 
to exemption must not at the cast of 
the exchequer be entitled to find funds 
to invest in their own companies, and 
that is precisely what is being done 
by these 97 trusts which have been 
created. If this kind of thing happens 
everywhere, than what would be the 
result? Would we be able to achieve 
the objective in view? Can we be 
obvious this? What have you to say 
on this that clause 13(2)(h), is not 
adequate? I wanted you to address 
us on this point, but you choose not to 
do so.

SHRI M. K. MOHTA; My respectful 
submission is that man will always 
remain imperfect. Perfection is the 
attribute of God only. If you want to 
make something perfect, then I feel
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that while trying to catch one dis
honest person, you should not put ob
stacles in the way of one hundred 
honest persons who are trying to do a 
public job. But that is what is being 
done here.

MR. CHAIRMAN: What is your 
concrete proposal in regard to this? 
The committee is actually interested 
in concrete proposals in regard to 
drafting.

SHRI R. THAKUR: In regard to 
drafting, in clause 5, I would say that 
a lot of improvements have been 
brought about in so far as the utilisa
tion of the trust income to the extent 
of 75 per cent in the current year and 
in the subsequent year if the money 
is not received in the current year. 
But there is a clause which provides 
foT option being exercised in writing 
before the expiry of the time allowed 
under sub-section (1) of sub-section 
(2) of section 139, for furnishing re
turn of income. I think that this 
would be superfluous; when the law 
itself gives a clear mandate that it 
should be spent in that particular year, 
and if the money is not received, it 
should be spent in the next year, I 
think that this provision in regard to 
exercising this option is not necessary. 
It is an unnecessary burden on the ad
ministration. The law itself is very 
clear now that if somebody is not using 
it, he will be liable to tax. When it is 
essential now to complete it within the 
time prescribed, this provision is 
superfluous. If a; person is not able to 
know the position by 31st March, at 
least by 30th June he would be able 
to know the actual position of the in
stitution, and, therefore this provision 
for option is not at all necessary in the 
light of the earlier two provisions.

MR. CHAIRMAN: That is the exist
ing provision. It is not a new provi
sion.

SHRI R. THAKUR: In the light of 
the amplification now made, which 
makes the position clear, this option is 
not necessary.

MR. CHAIRMAN: Let me be very 
clear. The Committee will consider 
this provision regarding the expendi
ture part very carefully and rationalise 
it as best as we can.

SHRI M. K. MOHTA: With your 
permission, may I now go over a few 
other clauses very quickly?

Clause 41 makes it obligatory on a 
managing director to sign income-tax 
returns. This in my humble submis
sion would go contrary to the concept 
of professionalisation in the manage
ment of business. The managing direc
tor is hardly the person to be changed 
with this responsibility. There may 
be a financial director who may be in 
a much better position to know the 
financial position or situation of the 
company and substantiate all the in
formation etc. given in the income-tax 
return. To make the managing direc
tor responsible for everything, under 
the income-tax Act or the Companies 
Act. . . .

MR. CHAIRMAN: That only takes 
us to this suggestion that in addition 
to the managing director, one more 
director should be included. We are 
making this provision in order to fas
ten the liability. In case palpable con
cealment is found, whom shall we 
haul up?

SHRI M. K. MOHTA: Whosoever is 
responsible for that:

MR. CHAIRMAN: Do you think that 
the Managing Director has to be left 
out of it?

SHRI M. K. MOHTA: Sometimes, it 
can happen that the managing director 
may not be responsible.

MR. CHAIRMAN: If an employee 
does something without the knowledge 
of the managing director and does 
something fraudulently, then appro
priate proceedings may be initiated 
and the managing director may be ex
onerated. But prima facie, whom do 
we hold responsible? Let us be ra
tional about the whole matter. The 
idea that I am getting from your sug
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gestion is that we should include ano
ther director also along with the man
aging director.

SHRI M. K. MOHTA: The principal 
officer seems to be the correct person 
to sign such returns.

MR. CHAIRMAN: What is happen
ing is that professionals are being 
made scapegoats. Someone else does 
the mischief and the CA or Cost Ac
countant or Secretary is punished. 
What objection do you have to the 
managing director being responsible 
for the return?

SHRI M. K. MOHTA: No objection, 
except that there may be cases where 
the managing director may not be 
directly responsible for any default 
that may have occurred. When we 
want to catch the correct person and 
the managing director is the correct 
person, by all means catch him.

MR. CHAIRMAN: After this law is 
passed, the managing director will 
make himself responsible. He will 
have to see the tax returns.

SHRI M. K. MOHTA: It could also 
happen that the managing director 
would have no time to look after the 
business except to look into the interi- 
cancies of income-tax law and com
pany law.

MR. CHAIRMAN: That could hap
pen.

SHRI C. K. HAZARI: In our memo
randum, we have suggested that in all 
public companies, the board may pass 
a resolution and authorise a person to 
sign income-tax returns. Kindly con
sider this practical suggestion.

MR. CHAIRMAN: You get hold of 
some one else by the throat while 
somebody else escapes.

SHRI M. K. MOHTA: Why should 
that someone else allow himself to be 
caught?

MR. CHAIRMAN: Let us view it
objectively. We want tihe manag
ing director to be responsible to the 
department. I agree that taxation 
laws are cumbersome. It requires 
some attention. He can have proper

assistants for it. But legally he is 
responsible.

SHRI M. K. MOHTA: I do hope that 
the Committee has an open mind on 
this.

MR. CHAIRMAN: If your suggestion 
is that there should also be a financial 
director and he should be made res
ponsible, that is one thing.

SHRI M. K. MOHTA: is that the 
decision?

MR. CHAIRMAN: No, no.
SHRI M. K. MOHTA: I hope my 

submission will be taken into conside
ration.

MR. CHAIRMAN: All the provisions 
of the Bill would remain completely 
open until we sign the final report. As 
an eminent parliamentarian, you know 
that.

As for the prosecution part of it, 
that is taken care of by the prosecu
tion section 273. If an honest, unsus
pecting managing director is cheated 
by one of his employees—such cases 
w ou ld  be rare—there is protection. He 
could say, ‘I did not know; it is the 
employee who cheated the depart
ment, not r.

SHRI M. K. MOHTA: For want of 
time, I would skip over some of the 
provisions and concentrate on some 
only. Clause 51. In principle, we wel
come it. It was long overdue. My 
only comment is that it should not be 
restricted to film artistes only. It 
should be open to everybody.

Clause 55. As far as lien on assets 
transferred to minor child etc. are con
cerned, no time limit is prescribed. 
How will such lien apply for all time 
to come?

MR. CHAIRMAN: Time limit is there 
4in respect of any period prior to such 
date’.

SHRI M. K. MOHTA: Upto when? 
Even after 25 years?

MR. CHAIRMAN: In respect of a 
certain period, whatever is the liabi
lity. What is wrong in it? I thought 
you were saying that there is no time 
limit prescribed for which period the 
liability is to be there.
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SHRI M. K, MOHTA: Upto when 
will the liability continue?

MR. CHAIRMAN: Until taxes are 
paid. This is to help recovery.

SHRI R. SUBRAMANIAM: CL 58.
The Chamber welcomes the proposal 
about the establishment of the settle
ment machinery on a statutory basis. 
But we have two doubts on this. One 
is that it talks about a case in any 
proceeding under the Act. There are 
several times when an assessee may 
want a ruling or interpretation. It 

seems to us that that sort of query 
would not be covered by this and this 
is meant only for taxpayers who want 
to make disclosures of any tax evasion.

MR. CHAIRMAN: Yoi  ̂ want this 
machinery to give interpretation in 
advance.

SHRI R. SUBRAMANIAM: We are 
not clear whatever it is only for cases 
where a person with concealed in
come wants to make disclosure. It 
refers to case in any proceeding under 
the Act-----

MR. CHAIRMAN: ‘Case’ is defined 
in 245A(a).

SHRI R SUBRAMANIAM: We
were informed that this would even 
include any ruling which one may 
expect from the Central Board on 
any interpretation or legal point, 
which we think should not be the 
case.

MR. CHAIRMAN: If it is in relation 
to assessment or reassessment in res
pect of any year which may be pend
ing before the income-tax authority, 
it will include anything releated to 
that. What is your apprehension?

SHRI R. SUBRAMANIAM: In this 
case, if there is a legal interpretation, 
he cannot go to that ipachinery again. 
He cannot withdraw. His case can be 
rejected by the settlement machinery. 
He has no other revenue left after that.

MR. CHAIRMAN: I d0 not under
stand the point.

SHRI MOHINDER PURI: The point 
made is this. The officers of the Cen
tral Board of Direct Taxes are used in 
a number of cases where the assessee 
feels that the law is really on his side 
when the remedying authorities do not 
seem to accept the correct interpreta
tion of law. This short-cuts the pro
cedure. If such cases are covered by 
the settlement machinery, it seems 
that the proposed provision here would 
debar him if the board does not agree 
with him. Whereas the regular legal 
processes are available to him, here he 
can only make a one-time reference in 
the whole of his life.

MR. CHAIRMAN: Do not go to them. 
You cannot have the cake and eat it 
too. You want to have a try with the 
•settlement machinery and then have 
the regular procedure?

SHRI M. K. MOHTA: There is 
another point. Under these provisions 
the assessee can make only one refer
ence in the course of his life.

MR. CHAIRMAN: Only one?

SHRI M. K. MOHTA: Yes. For in
stance, I can go to the Board and get 
the thing satisfactorily settled. But if 
I get another problem, I cannot go to 
the Board; I must report to the ap
pellate proceedings only.

MR. CHAIRMAN: The relevant sec
tions under the settlement of cases— 
sections 245A and 245D—are complete
ly different dealing with different cir
cumstances. How do you say that it 
is only once? If it falls under this 
once, of course, yes; but if it never 
falls in this, he can go a number of 
times.

I want you to understand the import 
of this provision. Even in the settle
ment, if he does not come out with a 
clean breast, what do you want us to 
do?

SHRI M. K. MOHTA: It is one of 
clarification. Under the present pro
visions, a person c&n go to the Board 
and seek the good offices of the Board; 
they should not be debarred by any 
provision in the proposed legislation to
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approach the Central Board of Direct 
Taxes. t

MR. CHAIRMAN: Under which
rule they go?

SHRI M. K. MOHTA: The repre
sentations go to the Board

MR. CHAIRMAN: That can conti
nue. If the Board wants to enter
tain any such thing in administra
tive matters, that is not covered by 
these provisions. We are now on* 
the settlement machinery.

SHRI M. K. MOHTA: The clarifi
cation sought was whether this pro
vision will not deprive the assessees 
of their right to use the Central 
Board of Direct Taxes to clear a 
question of law and thus short-cir
cuit the period of harassment.

MR. CHAIRMAN: It is open to 
them to approach the Central Board 
of Revenue on administrative xnat- 
ters. _

SHRI R. SUBRAMANIAM: There 
is a provision that after the Settle
ment Committee looks into it, they 
may reject the application. If the 
settlement ’machinery is expected to 
go into all these cases, regarding the 
disclosure of facts, ab initio, with 
full details, and is going to reject the 
cases, I do not think it will attract 
so many disclosures. I think there 
must be a provision where, just as 
an assessee cannot withdraw his case, 
the settlement committee must dis
pose of every application made un
less there ig a provision that the con
cealment has already (been found by 
the Department, because if anyone 
comes to the settlement committee, 
he comes there with a great hope of 
a sense of justice. If he feels that 
it would be rejected after disclosing 
everything, you will not attract 
enough disclosures, and as I think 
that the assessee has no right of 
withdrawl, the settlement committee 
must dispose of every application 
made for settlement.

MR. CHAIRMAN: In other words, 
you suggest that if the proviso de*

prives a person who is already found 
guilty, he must be rightly deprived, 
but otherwise any other person who 
falls within section 245A should be 
allowed to take recourse to the set
tlement machinery and not be con
ditioned by the criteria laid down 
in section 245D; all these conditions 
should be removed.

SHRI R. SUBRAMANIAM: Yes; the 
case must be heard and disposed of 
and it should not be rejected outright.

MR. CHAIRMAN: We understand
that it is governed by 245D, but if it 
is a case involving a matter of interest 
to the revenues, if it is in the nature 
and circumstances of the case, comp* 
lex, then the settlement machinery 
must take up those cases. Are you 
suggesting that there should be no 
condition prescribed but that applica
tions made should toe admitted 
straightway?

SHRI R. SUBRAMANIAM: Yes.
MR. CHAIRMAN.- We will consider

it.
SHRI MOHINDER PURI: In ofder 

to inspire sufficient confidence, this 
settlement committee must have an 
independent person on it. We suggest 
that the quorum should not be less 
than two at any time and one of the 
persons present in the committee 
must be an independent Judicial autho
rity and not a member of the Central 
Board of Direct Taxes. That is the 
first point. Secondly, he should have 
adequate judicial background.

MR. CHAIRMAN: We will consider
it.

SHRI M. K. MOHTA: Then I come 
to clauses 64 and 99 dealing with 
penalties. My submission in brief is 
that the principle of mens rea must 
apply, Apart from this principle of 
mens rea, as far as clause 99 is con
cerned, I find that it is objectionable 
on principle, because, all it says is 
that if the value of the asset returned 
is 70 per cent of the assessed figure—

MR. CHAIRMAN: Are you on the 
explanation on page 50? Explana
tion 4 is on page 57, it says:
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“Where the value of any asset 
returned by any person ifl less than 
seventy per cent, of the value of 
such asset as determined in an 
assessment under section 16 or sec
tion 17, such person ghall be deemed 
to have furnished inaccurate parti
culars of such asset v/ithin the 
meaning of clause (c) of this sub
section, unless he proves that the 
value of the asset as returned by 
him is the correct value.” ;

Before you make your submission, 
may I point out that the idea of the 
department was that the correct value 
should be the bona fide value. Assum
ing that the word “correct” is substi
tuted by “ bona fide", what would be 
your submission?

SHRI M. K. MOHTA; My submis
sion is that the criterion that should 
be applied is not whether it should 
be 50 per cent or 70 per cent or SO 
per cent, but that it should be whether 
there has been any wilful effort on 
the part of the assessee to evade tax.

MR. CHAIRMAN: Therefore, I say, 
"bona fide” . Your concept will be 
covered by that word.

SHRI M. K. MOHTA: I do not know 
whether it will include that or not. I 
submit that after all there can be 
cases where different valuers may 
differ from each other and the appel
late authority may differ from the 
opinion of the officers, and the court 
may differ from the appellate autho
rity and so on. There can be no unani
mity of opinion.

MR. CHAIRMAN: How does the 
word “bona fide”  not cover such
cases?

SHRI M. K. MOHTA: The emphasis 
then should be on the word “bona 
fide” and not on percentages,

MR. CHAIRMAN: You say that if 
it is “correct” it is not enough. You 
also say that the emphasis should be 
on the word ‘ ‘bona fldeP, if "bona 
fide”  is put in. So, we w ill make it 
“bona fide'* for everybody. Would It 
be all right?

SHRI M. K. MOHTA: That is my 
suggestion.

SHRI MOHINDER PURI: About the 
provision regarding attachments, the 
feeling of the chamber is, under the 
current taxation laws, there can he 
hardly any assessee who does not have 
proceedings pending at any time of 
his life and under the proposed legis
lation, his property can be attached 
without even a determination of his 
tax liability at all. There are several 
provisions to justify attachment, of 
property immediately after a demand 
has been created. Mere suspicion of a 
likely existence of demand to be the 
basis of attachment of property does 
not seem to be correct and justified in 
the view of the chamber.

SHRI R. THAKUR: In clause 43, the 
time prescribed is 7 days and 15 days. 
In all fairness, to help the assessee as 
well as the department th® time should 
be extended to 15 days and 30 days 
respectively* 1 Otherwise, with the 
present channel of communication 
system, it will be extremely difficult 
to comply with this provision.

Coming to clause 39 about the re
quirements of compulsory audit of 
accounts.. . .

MR. CHAIRMAN: You do not want 
that provision?

SHRI R. THAKUR: It is a progres
sive measure which ig in the interests 
of the nation and it should certainly 
be there. But a year or two may be 
given to adjust.

MR. CHAIRMAN: We understand
that some timfe has to be given, but it 
has to be reasonable. We will con
sider It. * '

SHRI M. K. MOHTA: In respect of 
those points which we could not deal 
with in 0ur oral evidence, our memo
randum may be considered. On be
half of the chamber, I wish to thanK 
you, Sir tlhe Minister and the hon. 
Members’ of the committee for the 
patient hearing given to us.

(The twitness then withdrew)
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and they took their seats)(The witnesses were called in

MR. CHAIRMAN: Under the Direc
tions of the Speaker, the evidence you 
give would be treated as public and is 
liable to be published, unless you 
specifically desire that all or any part 
of your evidence should be treated 
as confidential. Even then, such evi
dence is liable t0 be made available 
to Members of Parliament.

We have received your revised
memorandum and we will cosider 
every point made by you therein. Now
if you have something to say outside 
the memorandum or focus our atten
tion on some salient features of the 
memorandum, you may do so.

FR. JONAS THALIATH: I do not 
have very much outside the memo
randum to say except by way of 
illustration or special emphasis. One 
of the main points I should present 
before you is, that generally speak
ing, especially after the revision of 
the income-tax laws in the previous 
years, these additional laws are go
ing to affect many of our trusts in a 
very serious way. I have already 
mentioned in the memorandum that 
we can understand the difficulties fac
ing the Government; but at the same 
time in the process of trying to 
eliminate the abuses, I am afraid the 
genuine trusts may suffer and the re
sult will be that, while persons who 
were able to circumvent tne laws may 
still continue, to do so, genuine trusts 
will be caught in the grip. We are 
afraid of this. Because, as law-abiding 
citizens we want to follow exactly 
what is prescribed by the law in the 
larger interests of the country. I am 
not attributing any motives to others 
who may somehow escape the law; 
but if we are forced to follow exact
ly all the amendments as they are 
proposed, I am afraid many of our

institutions w ill have to fold up.

Here I would like t0 emphasize 
two or three points. There is a pro
vision in the Bill that no charitable 
trust or institution coulc), pursue 
with tax exemption any activity 
which is not in furtherance of the 
primary object of the trust or insti
tution. Many of our charitable trusts 
cannot survive only on what they 
receive from the primary object of the 
trust or institution. I have given 
•several small instances in the memo
randum. None of these charitable 
trusts goes into big business. An 
institute intended to support poor or 
fallen women may sell handicrafts 
brought or gathered from the locali
ty. There are several such institu
tions. In the light of the new law, 
all this cannot be considered to be 
in furtherance of the primary object 
of the trust or institution. In that 
case, many of these institutions will 
have to fold up. I find there is some 
incongruency in this. If these chari
table trusts and institutions make 
profit in the line of their primary ob
jectives, Government or the law-mak- 
ers have no objection, in giving tax 
exemption. But a true charitable 
institution established for taking care 
of sick and poor cannot be expected 
to make profits. Our 'schools and 
hospitals are not meant to be institu
tions for making profits in the sense 
that we should get much more money 
from these than we spend.

MR. CHAIRMAN: The income-tax
law does not enjoin any liability on 

these hospitals and medical and edu
cational institutions to make profits. 
But it only says that if you make
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profit, it is exempt from tax. It does 
not say that you should not charge 
heavy lees from the patients or stu
dents. Now the incomes of educa
tional institutions and hospitals are 
exempt by some other clause. The 
provision in the proposed Bill is that 
if the income is from a business which 
is not the primary object oi the trust, 
then it would be liable to tax. What 
have you to say on this? If in prin
ciple you think this is too harsh, in 
what way would you suggest libera
lisation of the law so as to avoid 
hardship?

FR. JONAS THALIATH: I can un
derstand that charitable trusts should 
not be involved in bin business. I am 
talking of charitable trusts and insti
tutions of Christians, especially of tne 
Catholic Church. We are not engag
ed in 'such business. We are engaged 
in small activities that would give us 
some subsidiary revenue, like the 
running of printing presses or hav
ing some small book 'shops or selling 
handicrafts and things like that. If 
you close up that evenue also, than 
it becomes more difficult to run such 
institutions.

MR. CHAIRMAN: Can you suggest 
any rational criteria lor differentiat
ing bis business from small business 
engaged in by charitable trusts to 
feed the revenues of the trust?

SHRI K. ANNADHANAM: Appa
rently, Government is interested in 
preventing the misuse of these orga
nisations by business men who have 
founded them for their own 'sake. 
Perhaps the activities carried on by 
these charitable institutions may not be 
related to the primary object but 
the finances so obtained are available 
for their lawful objects. So, what the 
Government may apparently consider 
is the imposition of aome sort of a 
regulation by which they can control 
such organisations and find out if 
they are really working in conso
nance with the principles and utilis
ing their funds for the purposes of 
charity, irrespective of the fact that 
the sources from which they derive

their revenue may not be directly re
lated to the primary object of the 
trust. Instead of cutting down the 
very sources which are there for 
earning money which can be spent 
lor the eligible objects of the trust, 
you may introduce control, examine 
those trusts and organisations and 
see that those funds are not misused. 
You should think of a cure rather 
than a suicidal policy which will 
make it difficult for these trusts to 
function. The main criteria should 
be whether the funds derived from 
this business is utilized for the 
purposes and objects of the trust.

MR. CHAIRMAN: In other words, 
you are canvassing the philosophy 
that so long as the funds are uti
lised for the bona fide objects of the 
trust, one need not go into the ques
tion whether the funds were obtained 
from functions which were directly 
related to the primary objects of the 
trust. According to you that should 
be the criteria.

SHRI K. ANNADHANAM: Abso
lutely.

SHRI DHARNIDHAR BASUMA- 
TARI: Before this Bill came into the 
field did you pay tax on the incomes 
received by charitable institutions?

FR. JONAS THALIATH: No; so
far, we have not been obliged to pay 
tax.

SHRI BHAGWAT JHA AZAD: 
Suppose people who have got black 
money in their possession create some 
trusts and divert that money for 
fulfilling the objects of the trust. 
How could we differentiate it from 
a genuine trust?

SHRI K. ANNADHANAM: I do not 
say that black money should be al
lowed to come to the trusts. Perhaps 
it is being done; I do not know. In 
such circumstances, the moment you 
find the human character is low, the 
Government should be able to inter
vene and take it over and set it right, 
in the same way as sick mills are 
taken over.
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MR. CHAIRMAN: If the human 

character of the people running the 
trusts is the criterion, I think we will 
have to take over 99 per cent of the 
trusts.

FR. JONAS THALIATH: 1 do not 
know the whole situation and I am 
not conversant with these matters. 
But I may say that to my knowledge 
the stringent rules that have been 
introduced in the last revision of the 
income-tax law, requiring registration 
of trusts ond institutions with the In
come-tax officers the filing up of so 
many forms by trustees and Charter
ed Accountants strict auditing trusts' 
accounts requiring accounting and 
checking of accounts and things like 
that were non-existent before. Would 
you not give a little time to see how 
these rules are applied and how they 
will help to differentiate bona fide 
institutions from others. I think, you 
should be able to distinguish the 
bonaflde institutes from non-bonafide 
institutes. Merely because there is 
going to be some misuse, you cannot 
put a general law which will affect 
everybody. If the steps suggested in 
the last revision of the income-tax 
law are strictly implemented, I feel 
pretty sure that black money could 
be unearthed. Then, when you come 
across cases of use of black money 
and so on, you should corner those 
people when you have some grounds.

In this connection, I would like to 
say that we have been seriously 
thinking of entering into some busi
ness, though not a very big business. 
We have about 1,100 hospitals and 
dispensaries in the country and the 
Catholic and Christian hospitals ac
count for 16 per cent of the total beds 
in the country. But the prohibitive 
price of the medicines makes it im
possible for us to administer health 
services in an economic fashion to the 
people. So, some thought is being 
given to the question whether it 
would be advisable for some of us 
to produce medicines in a cheap 
fashion and distribute them to the 
people. Now if you introduce a law 
like the one we are now considering,

then a good cause like the one which 
we are nurturing will be Impossible,
because we cannot restrict the supply 
of medicines to the hospitals only, 
even though we have 1,100 hospitals 
and dispensaries to start with.

MR. CHAIRMAN: May be such a 
case would fall within the mischief 
of this Bill because your primary 
purpose is to give medical relief. 
Manufacture of medicine will not be 
one of the objects.

FR. JONAS THALIATH: So, you 
will have to liberalise tne lr*w.

SHRI ERA SEZHIYAN: The wit
ness says that big business should not 
be allowed to carry on these activities 
in the guise of a trust but the 
genuine trusts should be permitted to 
enter small business. Shri Annadha- 
nam goes to the extent of saying that 
so long as the income or profit is uti
lized for the object of the trust, there 
should not be any restriction on the 
nature of the business engaged in by 
the trust. In fact, the Wanchoo Com
mittee has gone into all the aspects 
of this question and has come to the 
conclusion that charitable trusts 
should next be permitted to enter a 
business which is not the primary o b 
ject of the trust. Now if we give a 
general exemption then the big busi
ness will take advantage of it  So, 
how can we protect small institutions 
alone while not allowing the big busi
ness to take advantage of it?

FR. JONAS THALIATH: The way
you are arguing it looks it is very 
difficult for the government to dis
tinguish between bonaflde and mala- 
fide institutions. Then, there is no 
future for the country. If you 
accept your inability to distinguish 
between bonafide and malafide insti
tutions then there is no way out.

MR. CHAIRMAN: We are consider
ing the taxation law of the country, 
which is an utterly mundane down to 
earth matter. I really wish human 
nature is what you want it to be. 
But, unfortunately, it is not so. We
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want to help genuine and bonafide 
trusts like yours. In what way cculd 
it be done?

FR. JONAS THALIATH: I do not 
feel competent to answer this ques. 
tion. This is not my field. Anyhow 
I may make a suggestion. Now Gov
ernment makes a distinction bet
ween big industries and small scale 
industries. In the same way, you 
may be able to make some distinc
tion between bi£ and small business, 
indicating the sort of small business 
activities open to genuine and bona
fide institution's. You can draw up 
special rules governing this matter. 
Do not make it so tight that nobody 
can breathe.

MR. CHAIRMAN: What you are
suggesting is that we should liberalise 
the law so that bonafide trusts are 
not hit by it.

FR. JONAS THALIATH: Yes Sir.
SHRI VASANT SATHE: Would

you suggest that we ’make some pro
vision in liberalising the law tihat the 
subsidiary object should be directly 
related to the primary object? The 
subsidiary object should have some 
correlation with the primary object 
of charity. If it is altogether discon
nected like investing in some com
panies* shares or starting altogther 
a different business...

FR. JONAS THALIATH: Coming
to the shares, I have a definite opinion 
about this subject I do not think 
that investing in Shares should be 
completely excluded. I do not think 
it must be. I very strongly feel about 
it.

SHRI VASANT SATHE; How does 
it benefit the primary object?

FR. JONAS THALIATH: Here it
is a question of revenues.

MR. CHAIRMAN: The hon. Mem
ber’s question is different. If the 
law is liberalised, then a business 
carried on not merely for the primary 
purpose but for a purpose whidh 
might be ancillary to one of the pur
poses would also ibe exempted. Would

it take care of the problems that you 
have in mind?

SHRI K. ANNADHANAM: I should 
think so.

SHRI P. G. MAVALANKAR: In
the name of dharityf business would 
dominate over charity! Charity would 
do what the business wants it to do!

SHRI K. ANNADHANAM: Charity 
should dominate over business.

SHRI P. G. MAVALANKAR: You
have just said that even if black 
money comes and is used for dharit- 
able purposes, it is allright....

MR. CHAIRMAN; Mr. Annadha
nam has only said that we need not 
worry about the source, as long as 
it is utilised properly.

FR. JONAS THALIATH; When 
Mr. Annadhanam gave the explana- 
tianf he did not give tihat explanation 
as an explanation of our policy. The 
difficulty was to distinguish between 
bonafide and non-bonafide trusts and 
institution’s and it was in that con
text that the answer was given. I 
want to have it on record that it is 
the definite policy of the Bishops 
Conference not to touch black money 
and we shall have nothing to do with 
it.

MR. CHAIRMAN: All right. Next
point.

FR. JONAS THALIATH: We have 
already been led to the next point, 
namely, investments. On the ques
tion of investments, I strongly feel 
that a certain liberalisation should be 
given. In the United States and 
Europe some times upto 95 per cent 
of the investment of the Church is 
in shares. Here also we are coming 
to a stage where shares will be the 
normal and perhaps the only feasible 
mode of investment. To simply close 
it down would mean strangling all 
charitable institutions and closing the 
avenue of development. You may 
legislate that the charitable and 
religious trusts should not have more 
than 2, 3 or 5 per cent of the total 
shares of a company and that they
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should not have controlling authority 
on any company. Let the investments 
be under the direct supervision of the 
Government. But, I think, it should 
be open for charitable and religious 
trusts to invest in shares; because, if 
this is not allowed, what is there that 
is possible? Cultivation of land is 
becoming more and more difficult. 
Dairy development or urban land 
development is going to be restricted. 
In all these there are going to be 
ceiling. Institutions are going to be 
treated as individuals or families. What 
I think must be done is to liberalise 
the law and say that religious and 
charitable trusts could invest in shares 
upto a certain limited percentage of 
shares in a company.

MR. CHAIRMAN: The Clause pro
vides that there is to be a ban on 
investment except in such companies 
the business of which is owned or 
controlled by Government. In other 
words, if you invest in companies 
which are owned hundred per cent 
or controlled by Government, then you 
can make investments. Control by 
the Government can be liberalised so 
as to avoid hardship. Have you given 
any thought to this? The law says 
‘owned or controlled. You can in
vest in a company whidh is owned 
or controlled by Government. Con
trol of the Government can be through 
various ways, not only directly 
holding shares but through various 
other ways. What is the instrument 
for the Government to control it? 
Would you like to address us on that? 
How can we liberalise? You can 
apply your mind to the maWr.

SHRI K. ANNADHANAM: I do
not know what the idea was. I do not 
know how this question of control by 
Government came In and what is the 
manner of control you think should 
be exercised.

MR. CHAIRMAN: You may read
clause 6(a) which is the relevant 
clause—banning the investment for 
profits. * 1

SHRI K. ANNADHANAM: True.
‘Owned by the Government’ , we

understand; ‘controlled by the Gov
ernment*—there may be any amount 
of control by the Government. What 
exactly is in the minds of the framers 
is not clear.

MR. CHAIRMAN: What, according
to you, ought to be in the minds of 
the framers?

SHRI K. ANNADHANAM: ‘Control’ 
apparently may be there.

MR. CHAIRMAN: Shares, equities.

SHRI K. ANNADHANAM: Hold
ing some shares or nominating one of 
the Government officers as Directors 
of the Government so that they watch 
the day-to-day proceedings and see 
that the things are not amiss and so 
that there may be some sort of 
influence of the Government while the 
companies are functioning.

MR. CHAIRMAN: Over-powering
influence of the Government.

SHRI K. ANNADHANAM: Exactly. 
If there is a company where the 
Government is not able to put in a 
representative of theirs to look after 
tihe affairs of the company, then 
perhaps the investment in shares in 
that company will be outside the 
purview of the Government. I would 
rather say that investment of public 
companies generally should toe per
mitted whether they are controlled by 
the Government in one form or the 
other or not controlled by the Gov
ernment. And I suggest, the company 
law being what it is and the respon
sibility of the Auditors being what 
they are...

MR. CHAIRMAN: That is a differ
ent angle of the whole matter.

SHRI K. ANNADHANAM: There
should be no difficulty in extending 
this to the public companies as such; 
may not be the private companies be
cause the trustees may be interested 
in the private companies in one 
manner or the other.

MR. CHAIRMAN: That is a very
important thing. Assume that the
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Government were to acquire authority 
and power to regulate investments 
in some sort of prescribed securities. 
Over and above that, so far as the 
control is concerned, it has to be de
fined what ‘control* is. As you very 
rightly said, there should be some 
sort of over-powering influence on the 
company. Would it meet the require
ments and would the Bishops’ Con
ference be satisfied if we say and de
fine ‘control’ as control as a result 
of which you can have investment 
into a broader spectrum? Supposing 
if it is provided that * company which 
gives more than 50 per cent of its 
funding power to a public trustee just 
as with tlhe Government, either volun
tarily or through law, would it take 
care of the problem Father has in 
mind?

SHRI K. ANNADANAM: I pre
sume so.

SHRI VASANT SATHE: Supposing 
in addition to ‘controlled and which 
is not owned or controlled* if we were 
to say ‘owned, controlled or approved 
'by the Government* $ will it be all 
right?

FATHER JONAS THALIATH: I
think it will be better.

SHRI K. ANNADHANAM: For
‘approval* have to lay down some
guidelines.
i

MR. CHAIRMAN: ‘Approval* does 
not necessarily mean ‘control* which I 
think, Father, has in mind. I think he 
is not really particular about whether 
the investment is made in X company 
or Y company but it should be in 
companies which are sound and which 
wilj give you profits.

FATHER JONAS THALIATH; Yes.

MR. CHAIRMAN: If that is so, I
think your purpose will be served 
and the misdhief we want to prevent, 
of stopping Benami in the name of 
getting investment in your own busi
ness. can also be stopped.

SHRI K. ANNADHANAM: I think 
that is a very good suggestion.

FATHER JONAS THALIATH: The 
only thing is: whether each investment 
should be approved or each company 
should be approved.

SHRI C. M. STEPHEN; There can 
be a prescribed list.

SHRI H. M. PATEL: The Govern
ment can lay down the list of com
panies and they can go on adding or 
subtracting.

FATHER JONAS THALIATH: Here 
is a difficulty I think you may keep in 
mind. Sometimes, when a company 
is floated, it is earlier to invest in 
shares and it is at that time that some
times people buy shares in good com
panies. There should be a provision 
to include also those companies which 
are being floated.

SHRI VASANT SATHE; Please d 
not try to enlarge the scope.

FATHER JONAS THALIATH; I 
think this should not be excluded. It 
will also be easier to get shares in the 
beginning. Only a provision may be 
made that even companies that are 
being floated may also be approved by 
the Government.

SHRI VASANT SATHE: That is for 
the Government to lay down. Then 
that will cover the case you have in 
mind.

SHRI H. M. PATEL: Suppose a
new company is started. Some of us 
would like to buy those shares and 
later we feel very charitable and we 
give those shares to a charitable trust. 
In that case, the Charitable Trust will 
have to consider whether they can 
hang on to that or they have to give 
it up. The list should not be a static 
list.

MR. CHAIRMAN: We will consider 
that aspect.

SHRI K. ANNADHANAM; There 
is one difficulty. There are many cases 
of persons leaving a will behind and 
they leave property to charity. In
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eluded in the will are properties of 
shares. Now the problem of tihe trust 
will be whether to reject the shares 
of companies which are not approved 
by the Government. There will be a 
real difficulty.

MR. CHAIRMAN: The alternative
is to pay tax.

SHRI K. ANNADHANAM: Then,
we will hand it over to the Govern
ment!

FATHER JONAS THALIATH: 
About anonymous donations, I do not 
know whether it will affect religious 
institutions.

MR. CHAIRMAN; Purely religious 
institutions would not be affected as 
the provision stands at present. But a 
trust which is partly religious and 
partly non-religious is likely to be 
affected

FATHER JONAS THALIATH: What 
has happened with us is that most of 
our dioceses are registered as mixed 
societies or even charitable trusts be
cause the bulk of the work is dharity. 
The purely church activity from a 
financial point of view is not often 
the larger one and hence we are 
usually registered as charitable trusts. 
Now it will be obligatory on our part 
to register all of our dioceses into two 
bodies, one for religious and tihe other 
for charitable purpose.

MR. CHAIRMAN: We do not want 
these legal niceties to come in.

FATHER JONAS THALIATH: But 
the law will affect us. For example, 
if money comes to the church from
the ahns box or from collections 
during Sunday Services it will be 
entered in the accounts of tlhe society 
which is a charitable society, and 
since this will be anonymous dona
tion we will be bound to pay tax. 
What to do about it?

MR. CHAIRMAN; If you think 
something is going to impose On you 
some hardship you may say so.

FATHER JONAS THALIATH: 
Either we should re-register as two 
societies, one religious and the other 
charitable or be allowed a certain 
amount of money which can be 
received anonymously.

MR. CHAIRMAN: The question is 
this and we are worried about it. 
Under the name of donations etc. large 
amounts of black money is going. It 
should be checked. What do you 
suggest, Mr. Annadhanam?

SHRI K. ANNADHANAM: It is
very true and you have also knowledge 
of the fact. You have given exemp
tion to religious institutions (because 
possibly there is no means of having 
a control over it and so on. In Tiru- 
pathi what happens? Crores are put 
and many fresh notes are put there. 
Who put it is not known. Take church 
money. It is money saved by them. 
Everybody puts it according to his 
mite. What may be done is this. Limit 
may be placed so far as lowest collec
tions are concerned. It should be 
entered as such. Law must be en
acted to prevent anybody to give large 
donations, saying, don’t give my name 
as donor for the purpose. Such 
amount received by charitable organi
sation must be taxed. But the diffi
culty is this: Instead of taxing the
offender you are taxing the abetter.

MR. CHAIRMAN: If you identify
you will not be taxed.

SHRI K. ANNADHANAM: We had 
by force of circumstances to abet the 
crime. That is the way trouble comes 
in. I know the consequences. One 
has to suffer punishment. This is 
where the vicious circle cbmes in. So 
far as these charitable organisations 
are concerned year's donations are 
received by the church collections and 
various other petty collections and so 
on. Charitable donations by anony
mous persons must be prevented. But 
I do not know whether you can make 
distinction between one charitable or
ganisation and another.
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SHRI VASANT SATHE: You may 
take 3 or 4 or 5 years of donations to 
know the normal type of donations 
and that amount will be the guide.

SHRI C. M. STEPHEN: That will
also include black money.

SHRI K. ANNADHANAM: To lay 
down a particular thing would depend 
naturally on the size of the organisa
tion. You said 3 years and so on. 
That is one way, because percentage 
cannot be fixed.

MR. CHAIRMAN: All right. You
may go to the next point.

FATHER JONAS THALIATH: You 
are taking away the privileges of tax 
exemption which was given to those 
trusts catering to a particular com
munity. The privilege has been there 
from the beginning, it should not be 
discontinued. These institutions were 
established with their own specific 
constitutions and all that was dome 
long time ago. From 1962 to 1973 they 
were having this privilege in spite of 
the several revisions in income-tax 
law. Why should it be curtailed now. 
I do not understand this. At least 
on humanitarian basis this should be 
continued.

SHRI K. K. SHETTY; Even the 
milkpowder imported from America 
is sold in black-market. Money is in
vested in buildings and other things.
I have got the example of a church 
which invested lakhs of rupees on 
buildings. So, to say that the money 
or donations are free from this sort of 
thing is not true.

MR. CHAIRMAN: Tlhat is some
thing different. We are not going into 
that. We are not to sit in judgment 
who is indulging in malpractice etc. 
We are making a law and the rationale 
of the law is that we want to follow 
Wanchoo Committee recommendations. 
On why it was said so, you should 
have asked them and not us. We have 
heard you extensively. We heard 
your counterpart in Bombay who 
Appeared before us. Any other point?

FATHER JONAS THALIATH: 
in the amendment instead of 3 months 
one year is allowed for spending money 
received during the year that ia an
extra year is given. But I think in 
special cases it may be necessary to 
extend the period. Discretionary 
power should be given to the income- 
tax officer in exceptional cases to 
allow this when necessary. That will 
be certainly helpful. There are insti
tutions that collect money from other 
institutions and we distribute the 
amount to the needy. One is also 
here in Delhi. We collect money 
from institutions and it takes one full 
year to do this. Only by end of the 
year we know how much money 
there is and what we have for dis
tribution. Then we have to find out 
what are the projects for which we 
can give the money, what are the 
deserving cases, etc. It takes another
2 or 3 years. There will be difficulty 
if you! insist that the whole amount 
should be spent within the next year. 
Therefore may I request that discre
tionary powers be given to the 
Income-tax officer.

MR. CHAIRMAN: We are going to 
review the whole thing.

FATHER JONAS THALIATH: 
We have covered the whole thing and 
we have nothing to comment upon.

SHRI C. M. STEPHEN: I would
like to Itnow your views in regard 
to anonymous donations or collections 
which are coming very frequently. 
Assuming if we have the advice to 
shift one from the other, what is 
your attitude to the proposition put 
forth here?

FATHER JONAS THALIATH: 
We as a body do not want that black 
money should be given To charitable 
and religious institutions as anony
mous donation. We will welcome any 
reasonable step taken by the Govern
ment to check such cases.

MR. CHAIRMAN: Thank you. Father.

(The witnesses then with drew)
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III. Bar Association (Income-tax), New Delhi
Spokesman:

1. Shri K .K . Wadera—President.
2. Shri Jagmohan Bhatia—Vice-President.
3. Shri Jagdish Persad—Member.
4. Shri B .B. Ahuja—Member.

(The witness were called in and they took their seats).

MR. CHAIRMAN: Before we take 
evidence I would like to invite the 
attention of the witnesses to Direction 
58 of the Directions by the Speaker 
under the Rules of Procedure and 
Conduct of Business in Lok Sabha 
by which I inform them that their 
evidence shall be treated as public 
and is liable to be published, unless 
they specifically desire that all or 
any part of the evidence given by 
them is t& be treated as confidential. 
Even though they might desire their 
evidence to be treated as confidential, 
such evidence is liable to be made 
available to the Members of Parlia
ment.

Now, from your Association we 
have received a memorandum which 
has been circulated to all the Mem
bers, and the Members have gone 
through the memorandum carefully. 
If you have got any points of a 
general nature which you want to 
emphasize to the Hon. Members of 
this Committee, you may do so, after 
which we will take up specific clauses.

SHRI K. K. WADERA: I would
request Mr. Ahuja, our chief spokes
man, to take up certain points to be 
dilated before you.

SHRI B. B. AHUJA: Mr. Chairman, 
it is my privilege today to appear 
before this Committee and place the 
views of my Bar Association.

The major objective of this Bill or 
the proposed Taxation Laws Amend
ment Act, as seen from the ‘Aims 
and Objectives*, is to unearth black 
money and prevent its proliferation. 
Our Association has gone through the 
Bill in great detail. Some of the 
provisions are really salutary and

deserve commendation, but some of 
the provisions are unnecessarily 
harsh. My Association feels that cer
tain modifications can be made which 
will really serve the purpose.

It is our considered opinion that 
some of the provisions are so harsh 
that they will drive away the honest 
tax-payer who is ignorant and not 
very well informed about the tax 
laws. The provision in regard to 
penalty matters is actuated by very 
good considerations, but in our opi
nion, it does not help in the matter 
of being a real deterrent to the extent 
that it drives away totally a man 
from the tax officers.

Mr. Chairman, you will now permit 
me to speak on specific clauses. I may 
be permitted to start with Clause 12 
of the Bill which is concerned with 

maintenance of accounts. Clause 12 of 
the Bill deals with the new Section 
in the Income Tax Act, viz., Section 
44B. It provides that every person 
carrying on business or profession has 
to maintain accounts so that the 
Income Tax Officer is enabled to cal
culate his income which is necessary 
under the Act. Now, this provision 
as such, in our opinion, is a very 
laudable provision; but there is a 
proviso attached to it that business 
people having an income below Rs.
25,000 do not have to maintain ac
counts—and, I think, rightly so, be
cause they are small assessees who 
are not very well informed or edu
cated and so many difficulties are in 
their way. But, in the opinion of 
this Association, there has been a cer
tain amount of discrimination in this 
matter. Whereas business people have 
been granted exemption, other classes 
like artists, doctors, lawyers, archi-
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tects, etc., have not been given exemp
tion.

MR. CHAIRMAN: That has been
deliberately done because profes
sional people will be able to keep ac
counts. That is Why we are making 
a distinction between the professional 
and business people.

SHRI B. B. AHUJA: I also thought
so initially, but professional people 
do not necessarily have to be law
yers, doctors or architects; there are 
a large number of people in the 
country, particularly the artists who 
are not well educated. We feel that 
this 25,000 limit should apply to all.

MR. CHAIRMAN: What we are
contemplating is not the maintenance
of complicated accounts. It would be 
a simple account of the amounts re
ceived. We feel that the professionals 
would be better equipped to do this. 
For business people we gave exemp
tion up to a limit of 25,000 because 
we wanted to exempt the small man.

SHRI B. B. AHUJA: I appreciate
the spirit behind the exemption, but 
our view  is that even small lawyers 
or other professionals like doctors, 
chartered accountants etc., who are at 
the start of their careers have to run 
about. . .

MR. CHAIRMAN: At the begin
ning, when they don’t have a roaring 
business, it is easier for them to 
maintain simple accounts.

SHRI B. B. AHUJA; So far as my 
opinion is concerned, professionals 
are not only lawyers, doctors, etc., but 
there are a large number of people 
who come under this category in this 
country. Of course, it is not possible 
to enumerate those persons now. For 
example take the case of a singer. 
He may not know how to maintain 
the account for his income, because 
he may have to make journeys often 
and entertain people who want to en
gage him and in such circumstances 
he may have to incur expenditure 
for which he may not be in a posi
tion to maintain account. This can be

multiplied when we take all profes
sionals into account. Sir, even if a 
small category of professionals do get 
some relief, it should not hurt the 
Revenue so much whereas the harass
ment or the difficulties caused to 
those sections of people are much 
great and coupled with the penalty 
provision under Section 251 which is 
deemed to be the part of this amend
ment tfiis would harass the genuine 
assessees.

Another point I would like to make 
is under Clause 12. It says that “after 
section 44A, the following section 
shall be inserted, namely:

• • »
(i) his annual income from such 

business exceeds twenty-five thou
sand rupees or the gross receipts or 
the value of the turnover of goods 
in such business exceed or exceeds 
two lakhs and fifty thousand rupees, 
in any one of the three years imme
diately preceding the previous year; 
or

(ii) iwhere the business is newly
set up, his annual income from 
such business is likely to exceed 
twenty-five thousand rupees or the 
gross receipts or the value of the 
turnover of goods in such business 
are or is likely to exceed two lakhs 
and fifty thousand rupees, during 
the previous year.”

Our submission is that this provision 
is rather harsh. For the newly set up 
business people. Our submission is 
that they should be granted the same 
period; at least they should be put 
on par with those people who are 
getting the existing benefits. For a 
man who has newly set up his busi
ness it may be very difficult to make 
the guess and estimate for the first 
year or even in the second year 
whereas in the case of old assessee, 
he is required to see whether during 
the three year period his income ex
ceeded or not. Therefore, my sugges
tion is that the newly set up busi
ness man should be placecf at least on 
par with the old business people.

MR. CHAIRMAN: Your suggestion 
will be considered.
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SHRI B. B. AHUJA: Now I come to 
Section 271 which deals with “Failure 
to keep maintain or retain books of 
account, documents etc.” In India 
there are a large number of traders— 
small and big—4>ut the small snort 
than the big people are not able to 
understand pr do not know how to 
maintain the account books. When the 
provision is introduced it will take 
considerable time for those people to 
gear up their own selves, their estab
lishments, etc. For that there A ould 
be some time limit before the penal
ties could be levied. For instance 
three or four years could be given 
before th* penalty -provision is  invok
ed. People like vegetable sellers, etc., 
are not making any accounts of their 
business and therefore some time-limit 
should be Axed before penalty provi
sion is invoked. Our submission is 
that tihe penalty provision may M  
kept in abeyance for a certain period 
so that by that time they may be 
Bible to understand the accounting sys
tem.

SHRI P. G. MAVALANKAR: Such 
people who do not know the account
ing system can employ some part
time accountant for this purpose.

SHRI B. B. AHUJA: Sir, under the 
present level of prices, if the turn
over is about Rs. 25,000 or even in 
some cases if it is 2.5 lakhs, the 
earning of the business people may be 
about 1 per cent of the total profit. 
Their income may not be more than 
Rs. 5,000 or Rs. 6,000 per year. If 
they are to pay to the part-time 
Accountant which would normally 
work out about Rs. 2,000 plus the tax 
of Rs. 3,000, they will really feel the 
pinch.

SHRI P. G. MAVALANKAR: After 
three or four years how will it not 
pinch them?

SHRI B, B. AHUJA: As I said
earlier he will gear up himself to the 
situation and he will try to maintain 
the proper vouchers, and he will 
form a habit of maintaining accounts, 
etc.

Then I come to Clause No. 39. It 
is stated as:

“ £lA) ivery person other than a 
company,—

<i) carrying on any business 
where total sales, turn-over or 
receipts exceed or exceeds five 
hundred thousand rupees or 
whose profits before deducting the 
tax payable under this Act ex
ceeds fifty thousand rupees, in 
any previQus year, or” -----

TKftie cwh<)se ihcdftie is toiore thfrn 
Rs. 50,000/- have got to submit these 
particulars along with the returns and 
audit report. Mr. Chairman, as we 
understand, the objective of this pro
vision is again to unearth the black- 
money. But this provision will lead 
to frustration, among th^ honest per
sons and this will ultimately retard 
the growth of the country. The ques
tion is whether this provision will 
help in achieving the objective for 
which it is intended to. We have read 
the Wanchoo Committee’s report on 
direct taxes. This Committee have 
suggested guidelines on the basis of 
the information which the auditors 
are supposed to give. There are 7 
items on this subject. It is given on 
page 47 of the Report.

(At the stage Shri jy. K. P. Salve took 
the Chair)

Now, Mr. Chairman, I may take up 
the guidelines dealing with the ‘secu
rity on loans’. This security on loans 
normally in business houses, apart 
from the corporate sector, is not re
corded in the books on accounts. If it 
is recorded, it is always there. If it 
is not recorded, it has to be got from 
the assessee. 1?he auditor has to seek 
information from the assessees. So 
far as the depreciation is concerned, 
it is according to the rules. Then 
again according to Section 41, and in 
our existing rules also, wherever all 
this information to be given to an 
assessee under a verification, I have 
got the forms of return which have 
got tp give this information relating 
to detailed account of depreciation. 
All these things, in my respectful 
submission, are matters of determina
tion of the assessable income of a
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particular person according to the law 
prevailing at that time. So far as the 
actual credits and other things are 
concerned, probably, the auditor can
not do much. The only thing that he 
can do is that he will seek informa
tion from the assessee and give it to 
the Income-tax Officer. As we under
stand the black money is not what is 
normally seen in the books, according 
to the experience of most of us, who 
know what is happening today, those 
transactions which are being record
ed in the books lose their character 
of-feeir** aAWatitwme»sy. To ffcftt ex* 
tent, the auditing as it is, will not 
solve the problem. That is one aspect 
of it. ,Thi*j j u n  like ipaakiag the 
payment to the debtors on all matters 
of computation and getting the re
turn. As I said earlier, they have not 
given it under verification from the 
assessee. It will be better if we have 
these details in a segregated sheet 
from the assessee under his oath 
instead of having it through a CA or 
an Auditor. Because even for secu
rity on loan, the auditor has got to go 
to the assessee and ask him to give 
inl^rmajkionjab^t it; he is not autho
rised, under any law, to make an 
independent enquiry about the source 
o f income of any person. Mr. Chair
man, with due respect, I must say 
if mere auditing would have been 
enough for the purpose of unearth
ing black moyiey in the corporate sec
tor, the things would not have been 
that bad. From our general knowledge 
and experience, we have seen that, in 
major manufacturing industries or the 
corporate -sector, moat, of the things 
can be manipulated by the assessee 
and we cannot say that the corporate 
sector has been immune from all 
these things. My submission is that 
mere seeking certain information 
from the auditor which he has to get 
from the assessee will not help rather 
than it will be better if the deptt. 
itself establishes an audit cell. 
We have seen the experience of 
valuers. The Govt, approved certain 
valuers so that they give their report 
to the assessee and this report could 
be accepted by Department. I fully 
agree that the Government should

have their own valuation cell* it 
should be reorganised, because they 
are not dependent upon the assessee.

MR. CHAIRMAN; You are empha
sising on one thing and that is 
correct. Even if it is outside the 
purview of the auditor, he could not 
bring ' certificate , and the
Income-tax Officer is left to do what 
he is supposed to do. What is sup
posed to be at the back of the mind 
of the people is one of the objectives 
and through manipulation of accounts, 
there is an evasion of taxes. If the 
intent has been that some law or 
responsibility may not shift or the 
whole professionals who are profes
sional auditors to certification of par
ticulars of account, would that be a 
a total futile exercise, so far as certi
fication of'particular are concerned? 
The . question is, whether through 
manipulation of accounts, there is 
evasion or not. And if this is so, 
whether compulsory audit could, to 
some extent, if nothing else, divide 
the responsibility between the auditor 
and the Income-tax Officer?

-9HRI B. B. AHUJA: So far as the
maiup^atjw aspect..is concerned, we 
believe—this is tased on our experi
ence on the tax side and also general 
experience—that evasion through 
manipulation of accounts—if I under
stand it correctly as wrong totalling or 
putting wrong things at wrong places 
—is negligible compared to the eva
sion which takes place outside the 
books. Anybody who goes to the 
market today would be able to find 
out the conditions. I may give an 
example. I have to buy something 
and the,cost is,Rs. <100 • He gives it 
for Rs. 80. But, there is no entry in 
the books. Mr. Chairman, the real 
trouble lies in unrecorded parties 
in the .........

MR. CHAIRMAN; Have you made 
any study to the effect that evasion 
is largely attributable to transactions 
outside the books than through-mani- 
pulation of accounts?

SHRI B. B. AHUJA: Mr. Chairman,
I have only my experience and the 
experience of my friends and collea
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gues to guide. In some of the cases, 
which I had occasion to represent, I 
could see how people evade tax and 
how people  ̂keep the books and what 
books they keep.

MR. CHAIRMAN: The other view is 
that through manipulation, tax eva
sion takes place. This is one view 
against the other. It becomes diffi
cult for us to evaluate. You would 
be helping us, if you give us some 
more data. This is one opinion 
against the other opinion. It becomes 
difficult to evaluate the credibility of 
one against the other. You are as 
experienced. or inexperienced as the 
ethers are experienced or inexperi
enced. If you are able to give some 
more details, we shall certainly consi
der.

SHRI B. B. AHUJA: If there is a 
big assessee, in other words, he is
not a small assessee, and he is in the 
higher tax bracket, then, instead of 
evading tax through manipulation, he 
can do it by some other means, where 
possibly, there is no risk involved, so 
far as the Income Tax Officer is con
cerned. Of course, you are very 
right, Mr. Chairman, when you said 
that we should evaluate one experi
ence against the another. We know 
that assessees who manipulate the 
books are very few and far between. 
If it is a question of manipulation of 
books, whether it is one set of books 
or it is one page of a book, he runs 
the risk of being caught by the In
come Tax Officer who may be mak
ing a random check. But, he would 
adopt a method where there is 
absolutely no risk, unless the Income 
Tax Officer comes to his shop. It is 
well known that manipulation is 
negligible. It may be about 5 per 
cent. If at all auditing is to be done, 
our suggestion is that, an audit cell 
should be created in the Department. 
If the Income Tax Officer goes to a 
person and he is not able to find out 
anything, he can report to the Audit 
Cell, every fortnight or whatever is 
the period, and the Audit Cell will 
take further action. The persons in 
the Audit Cell will be persons who

will not be dependent on the asses
sees for their remuneration. ’They 
will not be dependent upon them. 
They will be Government Officers 
and they will be really independent 
persons. We have se'en auditors who 
act as advisers and industrial con
sultants and they act in so many 
other ways. It seems, their remune
ration from other sources is greater 
than from audit. I am only speaking 
from personal experience. I do not 
mean any slur on anybody. I have 
the greatest respect for the profes
sion. But, with the limited time at 
their disposal, they w ill not be able 
to do that job also. Our suggestion is 
that, if at all auditing is necessary, 
there should be audit cells in stead of 
the professional auditors who are 
dependent on the remuneration of the 
assessees themselves.

SHRI ERA SEZHIYAN: In regard 
to Clause 39, in the memorandum 
submitted by them, on Page 8, they 
have made two ovservations. I would 
like to seek certain clarifications from 
the spokesmen of the Association, not 
from the personal experience but 
from the experience of the Associa
tion. On page 8, they have stated:

“Our past experience shows that 
in almost all cases involving eva
sion, the accounts were duly audit
ed by the chartered accountants.”

Then, on the same page, you have 
stated:

“From the past experience, the 
evasion in unaudited account is not 

of & higher magnitude than that o f 
audited ones.”
These two observations attracted me. 
As a Member of this Committee, I 
would like to know, as to how far 
these are correct. How have you 
come to these conclusions? If you 
could tell its this, it will help the 
Committee to know the basis on 
which the observations are made.

SHRI B. B. AHUJA: I withdraw 
that remark—the earlier one which 
you have quoted. It has inadvertent
ly crept in, I withdraw this.
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SHRI ERA SEZHIYAN: I under
stand this is a very old organisation 
and they should have their very 
rich experience of the past. You 
have said:

’“From the past experience, the 
evasion in unaudited account is not 
of a higher magnitude than that of 
audited ones.”

How do you come to this conclu
sion?

SHRI B. B. AHUJA: The conclu
sion is based on our experience and 
the general experience of the tax 
advocates and also based on publish
ed oases. As I said earlier, if the 
audit . . .

SHRI ERA SEZHIYAN: I would 
like to be very clear. If this is the 
idea, then, I would say, that no 
account need be audited. Why bother 
the tax payer or the assessee. If we 
could do this, then, we can employ 
the best brains among the chartered 
accountants to some other useful pur
pose.

SHRI B. B. AHUJA: I will deal
with the first question and then come 
to the second, whether auditing 
should be there or not. This was the 
question which has been put by the 
hon. Member.

SHRI ERA SEZHIYAN: If your
assumption is true, I will ask the 
second question.

SHRI B. B. AHUJA: This is based 
on one factor and this is a reality. 
The big industry, the manufacturing 
units, the large scale business, the 
monopolies which come under the 
Monopolies Commission—they are all 
in the corporate sector. Now, the 
major evasion of tax, except for a few 
pockets, has been in the established 
industries and in the bigger indus
tries. They are the people who 
contribute more to the revenue. Our 
Past experience also shows and it is 
also generally known that evasion is 
more in the large scale business. It 
may be said that evasion is there in 
the small scale business. But, in our

opinion, it is difficult to say so. 
Evasion is more because temptation is 
more. If a company pays 65 per cent 
as tax, then, the temptation is much 
more. Now, the companies have to 
pay sur tax also. The tax rate may 
go upto 85 per cent. Whereas, in the 
case of smaller companies, it may be 
20 per cent or 30 per cent or at the 
most 40 per cent. Now, it i§ th3 
normal human behaviour, as we have 
seen in India. The higher the in
come the more is the temptation. In 
the context of the present tax struc
ture, the temptation is great and in 
our humble opinion, it is a clear case, 
where the temptation will be much 
more in the case of persons who are

• in the higher income bracket and in 
the case of companies, where the tax 
rates are high than in the case of per
sons who have to pay 20 per cent on 
their extra income. Normally, this 
is one factor which makes us believe 
that evasion will be much more in 
the corporate sector than in the other 
sector. This is growing at a rapid 
place and this will soon engulf all the 
major consumer and capital industries. 
This is one basis, for our assuming 
that evasion in any case will not bs 
less in the corporate sector than in 
the non-corporate sector. This is one 
aspect which leads us to the assump
tion, which we have mentioned. The 
other is general experience.

MR. CHAIRMAN: What is the
justification for your assumption, that
income in the corporate sector, after 
allowing for corporate taxation, is 
less than what it is in the individual 
sector? Do you know what is the 
effective rate of taxation in the cor
porate sector? Have you made any 
study of it, or have you read the 
report of the Reserve Bank of India 
in this regard?

SHRI B. B. AHUJA: I have not
read it, Sir.

MR. CHAIRMAN: If you have read 
it, you would know that the Reserve 
Bank has worked it out to be bet
ween 36 per cent and 37 per cent. It 
is in regard to the commercial in-
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come and the ultimate tax paid by 
them, after taking various deductions 
into account. Therefore, your entire 
premise goes away. Your observa
tions here tend to create the impres
sion that possibly, the evasion is 
there, not because of some collusion 
with the auditors.

SHRI B. B. AHTJJA: I say that it 
is the shareholders who are involved. 
The auditor has to make a report.

MR CHAIRMAN: That report is 
extremely unsatisfactory. If at all 
this compulsory auditing is to remain, 
the auditor will not go scot-free by 
making this equivocal statement that 
he is satisfied with the state of affairs, 
and that it is fair. He has to give 
proof whether he had fully audited 1 
and whether capital or revenue has 
been divided properly or not. Some 
sort of an obligation would be there 
on him to examine the books of ac
count. He will have to share the 
responsibility. He will not be the 
second ITO; but it would tantamount 
to sharing of the responsibility of the 
ITO.

SHRI B. B. AHUJA: In that case, 
there should be auditing cells, to 
ensure that he is not dependent on 
others.

MR. CHAIRMAN: Where is the
auditing cell to be located?

SHRI B. B. AHUJA: These auditing 
cells should be maintained by the 
Goverrtment.

MR. CHAIRMAN: Do you mean to 
say that the Government should have 
auditing cells in their Departments? 
That means that departmental audi
tors should be there.

SHRI B. B. AHUJA: Yes, Sir.

MR. CHAIRMAN: They are not 
able to complete whatever work they 
already have. Are you very serious 
about this suggestion?

SHRI B. B. AHUJA: Yes. There
are very experienced auditors in the 
Income-Tax Department.

SHRI BRA SEZHIYAN: Is this
the official opinion o f the Bar Asso
ciation? '

SHRI B. B. AHUJA: Yes, Sir.

MR. CHAIRMAN: Will the remu
neration be paid by the assessee?

SHRI B B. AHUJA: He will hot 
pay it directly, Sir: but through the 
Government.

MR. CHAIRMAN: Let us go to the 
next point then.

SHRI ERA SEZHIYAN: The tax
advocate who came before us in 
Calcutta and other places pleaded for 
a different thing. They said that the 
tax advocates should also be allowed 
to complete it when it is for more than 
Rs. 50,000|-, along with the chartered 
accountants. That was their plea. We 
had said that we would consider it. 
But the present idea is that compul
sory auditing for more than that 
amount should be avoided. I want to 
have your reaction.

SHRI B. B. AHUJA: The hon.
Member referred to the plea of cer
tain associations which have suggest
ed that tax advocates can also be 
allowed. I am very grateful for this 
new idea. It was rather one of the 
things which I was going to say. The 
Wanchoo Committee report had 
merely wanted to do the computing 
of depreciation income, Le. payments 
made to directors and others are also 
to be taken into account. Their part 
of the return etc. is to be filed.

MR. CHAIRMAN: If there is che
cking, they should give a certificate 
also.

SHRI B. B. AHUJA: I am basing
my statement only on certain guide
lines. The Wanchoo Committee report 
wanted computation of profits under 
Section 41 and Section 48 in regard 
to payments made to the director and 
others; and certain other deductions
i.e. allowable and ckisallowable deduc
tions. ‘
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MR. CHAIRMAN: That ia a statu

tory obligation for any assessee. He 
has got to do it,

SHRI B. B. AHUJA; My submis
sion is that it would be better to 
have it under an oath from the asses
see.

MR. CHAIRMAN: It is there now.

SHRI B. B. AHUJA: It is there 
now. If that is the objective, I would 
say that the advocates are better 
placed so far as these matters are 
concerned. They will be able to im
plement and interpret it better, being 
lawyers, having more of a legal bent 
of mind. They will be able to find 
out whether this transaction really 
falls within its ambit. They can more 
appropriately give the certificate. We 
want this suggestion to be considered 
by the Committee. All those deduc
tions and disallowances whiqh are 
statutorily required to be demand to 
depreciation worked out properly, 
according to law, and payments made 
to partners and directors deducted— 
they can be furnished by the advo
cate, if that is the objective.

In this connection, there is another 
point. It may involve small traders 
also, in addition to others. If, by 
small traders, we understand people 
having investment below Rs. 25,000, 
it is not correct.

MR. CHAIRMAN: What should be 
the reasonable limit?

SHRI B. B. AHUJA: Our sugges
tion is that the reasonable limit should 
be an income of Rs. 1 lakh and Rs. 
10 lakhs as turnover. Keeping the 
current prices in view, a limit of Rs.
25,000 is too low. As I have already 
submitted, the turnover may mean 
nothing in so far as the income/is 
concerned. Where the profit margin 
is 1 per cent, for instance, in commis
sion agency business or certain other 
trades, it may run differently e.g. 
bullion transactions. Both conditions 
should be cumulative, instead of being 
alternate.

MR. CHAIRMAN: Supposing there 
is a professional who earns gross 
Rs. 1,20,000 or Rs. 1,30,000 and his 
income is Rs. 1 lakh, his income 
should not be audited?

SHRI B. B. AHUJA: I Have not 
gone into the details of it. What I am 
submitting is that a distinction 
should be made between those 
people who receive gross receipts as 
professionals and those pleople whose 
profit is there or who are selling, 
dealing* and manufacturing. There 
should be a distinction made between 
the two classes of people, because 
they cannot be put on a par so far as 
income is concerned. A professional 
is not concerned with much of the 
things which are involved in trade 
etc. and he is not to vouch for each 
and every expenditure as in trade,

MR. CHAIRMAN: The contemplat
ed section governs both professionals 
and businessmen. Some limits are 
there. Are you suggesting different 
limits for professional and for busi
ness?

SHRI B. B. AHUJA: I am not
suggesting that; I am only suggesting 
that the cumulative aspect may be 
kept in view, so far as business is 
concerned, and the income aspect 
m$y be kept so far as professionals 
are concerned.

MR. CHAIRMAN: That means two 
differentials or two different criteria.

SHRI B. B. AHUJA: Yes, two differ
ent criteria for the two sets of 
people.

MR. CHAIRMAN: We shall consi
der that.

SHRI B. B. AHUJA: I now come to 
clause 14 which is concerned with sec
tion 64 of the Income-tax Act

The second amendment which is 
sought to be made is one of the very 
vital amendments which go to the root 
of the tax structure, in my humble 
submission, and that is that the salary 
or remuneration which a wife receives 
from the Arm in “which the husband
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has substantial interest or 20 per cent 
interest as delineated in the Bill, will 
be added to the income of the hus
band. In our opinion, this is a provi
sion which is most harsh and which 
would cause hardship to the profes
sionals rather than in any other class 
whatsoever; especially in the present 
times when the prices ate rising all 
over the country, it is quite normal for 
people to supplement their monthly 
income by asking their spouses to 
work and get some money so that they 
could have better standards or at least 
keep up the same standard because 
the prices are going up. In that con
text, the first thing that they would 
like to do is to look to the firms where 
their husbands have some say; or they 
can employ their own wives there as 
stenotypists or as architects or as char
tered accountants or even as lawyers. 
Asking them to go out of their own 
firms and companies wH be too hard 
and probably they may not got emp
loyment elsewhere

MR. CHAIRMAN: Everyone has re
peated the same thing. Let me come 
to the point straightway. The real 
difficulty arises because of the grossly 
disproportionate payment that is usul- 
ly made to the spouse. Section 40A 
has hopelessly failed to come to the 
rescue of the Department. While the 
wife is not doing any work, there Js 
abundance of evidence created that she 
is doing work and so on; for instance, 
the wife is living in Bombay city while 
the husband is living in Delhi and the 
business is in Delhi or in Bombay and 
still the wife is pelting work and pay
ments are made and so on, such cases 
are there which create difficulties. But 
in genuine and bona fide cases, if you 
think that the wife has to work be
cause of certain economic compulsions 
or compulsions of physical require
ments, would you suggest that there 
should be some limit that we should 
fix beyond which it might be liable 
to tax?

SHRI B. B. AHUJA: 1 have disagree
ment with the Department on the sta
tistics that they have**.*

MR CHAIRMAN: Have you any
cases where you have lost in the tribu
nal in this conection?

SHRI B. B. AHUJA; I think we 
have lost in tribunals because certain 
directors or certain partners are 
employees___

MR. CHAIRMAN: If that is done in 
a very crude or uncouth manner that 
is a different story. But if the ap- 
poitment has been made in a subtle 
manner with a certain amount of 
finesse about it, we would like to see 
some cases where the case has gone in 
favour of the Department

SHRI B. B. AHUJA: I would like to 
explain myself further. Merely be
cause there are a few cases where 
while the wife is in Bombay, the 
husband is in Delhi, therefore, if it is 
said that their incomes will be added, 
it would not be proper in our humble 
submission; it would not be proper 
to make a law debarring each and 
every person from working for his 
betterment. It is not only a case of 
economic compulsion or a case where 
because of certain disabilities both the 
husband and wife have to work, but 
it is also a question of utilising the 
talents which are there in the country. 
We have got to look to this aspect 
also.

MR. CHAIRMAN: Utilise the talents 
and pay taxes. Who prevents you 
from utilising the talents?

SHRI B. B. AHUJA: If by utilising 
the talent, a man has to pay much 
more rate than what other people who 
do not utilise the talents do, then it 
would mean hat talent is at a discount 
and, in that way there would be brain 
drain; that would not be desirable m 
our humble opinion.

So far as the remark that section 
40A has hopelessly failed in dealing 
with such cases, I would only submit 
that the Department has experienced 
income-tax officers and inspectors to 
stop this kind of tiling and they can 
very well collect the evidence in this 
regard.
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MR. CHAIRMAN: With all that,
this section has been found to be 
utterly inadequate to effectively halt 
division of income. What happens is 
that in the garb of paying salaries or 
commission for the spouse for services 
rendered, what is brought about is 
nothing but division of income simpli- 
citer. Please tell us some means to 
arrest this. Please come to point 
straight.

SHRI B. B. AHUJA; It can be arrest
ed very well. The ITO has ample 
powers to call the person concerned 

and question them. There are very 
experienced ITOs who can do this.

SHRI VASANT SATHE: Would you 
he satisfied if we exclude certain gen
uine cases by qualifying them with the 
quality or merit basis, other things 
remaining the same, and we also put 
aome reasonable limitation? The mis
chief is there because it was noticed 
that a salary of Rs. 4000 or Rs. 3000 
was being paid to a spouse who other
wise by virtue of her qualifications or 
lack of them or experience or whatever 
it is, would not earn even Rs. 3000. She 
is paid Rs. 3000 just to stop the coup
ling of the income. In such cases, 
suppose we do tw0 things; suppose 
firstly we provide that she should be 
otherwise qualified. One should not 
merely say that the wife would be an 
adviser; it may mean anything under 
the sun; or one should not say that 
she is a PRO which again may mean 
anything under the sun. Such things 
will have to be excluded. Suppose 
we say that she may be a doctor or a 
nurse or a lawyer or even a tax prac
titioner for that matter, would it be 
all right? If we excluded these cases, 
would it no meet the requirements?

SHRI B. B. AHUJA?: Aa regards
this question whether she has merit, 
quality and so on, under the law, there 
is a lot of discretion vested with the 
ITO; he can conduct an enquiry; he can 
call the person conccrned, examine 
and cross-examine the person and can 
freely determine the position. I do 
not see any hurdle in that. If a salary 
of Rs. 4000 is being paid to a wife, and 
the ITO does not make inquiries, with 
due respect, I would say that he is 
not doing his duties properly.

As rt0dfds the question of the law 
laying down certain qualifications, my 
submission is thao it is going to be a 
very difficult task, because they may 
employed in ever bo many ways* 
as lawyers, or doctors or nurses or 
stenotypists- or architects or designers 
and so on. There may be hundreds o f 
ways in which they may be employed. 
So, it is difficult to lay down certain 
definite criteria, to decide whether the 
person is well qualified and trained 
and so on. Section 40 is no wide that 
the ITO can make an assessment of 
directors and partners, etc., if a wife 
is paid a salary of Rs. 4000, he can 
make inquiries; and he can find out. 
If we start this way that because 
the Department or the officer is 
not able to track down the real reve
nue, and therefore the income is to be 
coupled, it would mean that probably 
one day we may end up by saying that 
since we are not abl« to track down 
something, therefore, we should tax 
everything. So, there would be no 
end to such a thing. This section gives 
very wide powers to tne ITO and does 
not interfere with the discretion of 
the ITO, and in fact, at times, it has 
been stated that it is subjective 
because he has fone Into all the 
aspects.

MR. CHAIRMAN; Which case do 
you have in mind wh*n you say that 
40A is subjective? Is there any autho
rity which says that the ITO’s deci
sion is a subjective decision?

SHRI B. B. AHUJA: There is no
particular case that I have in my mind 
at the moment. But our experience is 
that even the tribunal has taken the 
view that it is subjective they have 
said that if he is not satisfied about it, 
we cannot lay down anything, because 
We have paid it. If it is urfed that 
the payment is genuine or the pay
ment is by virtue of an agreement 
which is admissible, that would not 
hold and that has not hold even In 
the Supreme Court in one of the 
cases, whose citation I cannot recall 
just now.

So, our respectful submission and 
the considered view of the Bar is that 
the discretion of the officer in this mat
ter should be respected. We should
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presume that the officer will act ac
cording to law, and he can even make 
inquiries and he can take everything 
into consideration particularly when 
big revenue is involved.

MR. CHAIRMAN: If there is to be 
a via media, what ahould it be?

AtttJjA; In the event, 
my suggestion is that the assessed 
should bear the onus of satisfying the 
officer that the payment is genuine 
for genuine work done. A clause can 
be inserted to that effect as in the case 
of companies where the benefit clause 
is there.

MR. CHAIRMAN: Under the exist
ing law, on whom is ihe burden?

SHRI B. B. AHUJA: It can be made 
more specific by a clause so that nor
mally it does not go. He has got lo 
satisfy the officer that it is a gennine 
payment as in the case of 40C.

SHRI VASANT SATHE: In a fac
tory, the wife may be put in charge of 
supervision of the mess for the wor
kers. She can always answer questions 
on food preparations. What will the 
ITO ask her about food preparations 
which she cannot answer? Still she 
may be paid Rs. 2,000 a month.

SHRI B. B. AHUJA: My suggestion 
is that he should satisfy the officer 
where he is claiming deduction in re
gard to the salary of the wife.

SHRI VASANT 'SATHE: How will
he satisfy?

SHRI B. B. AHUJA: I am not saying 
that the ITO should adopt only one 
way of asking the wife about food pre
paration. lie  has inspectors. He can 
make on the spot enquiries. He can 
send an inspection team at random 
and find out whether she is really there 
or not. If all this is not wanted to be 
done, probably the administration must 
do something about it. What about

now
for survey?

MR. CHAIRMAN: Your point is that 
this provision should be completely 
scrapped and 40A should remain as it 
is and effectively worked.

SHRI B. B. AHUJA: Yes, with the 
addition that a specific burden may be 
placed on the assessee.

MR. CHAIRMAN: That is already 
there in 40A.

SHRI B.«B. AHUJA: Then in the 
same clause in regard to minors, pre
viously as the law stands, where there 
is admission of a minor into the bene
fits pf partnership where his father 
or mother is a partner, there is club
bing of the income of the minor. But 
now whether the father is a partner 
or not or the mother is not, the minor’s 
benefits are going to be clubbed with 
that of the father. In cases where the 
assets have flowed from the father 
and mother, there is no difficulty. 
The law is already there; the income 
can be clubbed wherever the income 
is accruing because of those assets. 
As regards this national inome to the 
father from the assets which really 
belong to the minor, there may be a 
large number of cases m backward 
areas where minors have got certain 
funds which are specifically theirs, not 
from the father or from the same 
relation of some other way. All those 
cases will come in now and there will 
be real difficulty if it is intended to 
secure for the minor certain income 
whieh can utilise for his education or 
further prospects. Probably the rela
tions between the father or mother are 
not good. There may be many other 
cases. So this blanket provision for 
clubbing the minor’s income with the 
father’s where there is no connection: 
between the two funds will not be 
justified. Because primarily when 
people want to avoid by legal means— 
they want to minimise their wealth 
tax those assets stand in their way and 
they go to the minor by one way or 
the other by transfer of assets or in 
very many other ways which the law 
can tackle. So this provision will not 
materially affect revenue. But it will 
mean hardship for these minors. 
Minors are under the guardians’ Act or 
Wards Act. There is no provision 
which can mitigate them or leave any 
discretion with the ITO. It is a 
blanket provision which is not 
necessary.
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MR. CHAIRMAN: In other words, 
it will act to the detriment of the Ho
nors even where such minor® earnings 
in a partnership are utterly unrelated 
to any asset transferred by the spouse.

SHRI a  B. AHUJA; Yea, If at *11
this clause has to be drafted into the 
law, the existing arrangement should 
not be disturbed. This may apply to 
partnership newly formed after the 
law comes into force.

MU. CHAIRMAN: What is the ra
tionale for the view that it should not 
be retrospective? I can understand the 
argument that it operates to the detri
ment of the minor when there is no 
nexus of such earnings with the assets 
transferred by the spouse.

SHRI B. B. AHUJA: People who
have got to secure the interests of the 
minors in future will know what the 
law is now and will make such invest
ments in shares etc. Instead of making 
the minors partners in a family 
concern.

MR. CHAIRMAN; They should not 
be taken unawares.

SHRI B. B . AHUJA. No. 'Then
the provision about grandsons; etc., 
This is also a new provision in
tended to curb in some way the legal 
evasions people practise by the grand
father handing over the grandson, etc. 
it may be broadly all right in a way, 
but there are many cases. For ins
tance, a husband is not behaving pro
perly in his married life or the 
daughter o f a man 1* a delinquent and 
the father of that girl has no other 
issue. So many problems can be there 
where they want to bestow it instead 
of t0 the son or daughter to some 
other person wh0 will keep it secure 
under a settlement or some other mat
ter. This has happened more in com
paratively uneducated classes than in 
educated classes where they always 
make arrangements. In those cases, 
there will be r'eal hardship. This is a 
blanket provision. Probably not m u ch  
revenue is being loot. This is our 
experience Revenue is mostly being

lost by bold measures which are well 
known rather than by these measures. 
Probably the law should not take up 
cudgees in thla way in these cases
because it will mean hardship.

MR. CHAIRMAN: You are forget
ting one thing. The purpose is to get 
legal avoidance in this manner. Cases 
of a son or a daughter-in law misbe
having are very rare. In Indian society 
we do not have daugthers-in*laiw mis
behaving like that. It is not a pheno
menon for which any differential 
treatment in taxation is possible. If 
there is some better argument, you 
might say.

SHRI B. B. AHUJA: After all, they 
are all adults. If they are minors, it 
is different. But if they are all adults,
probably their income is being taxed.

MR. CHAIRMAN: Let them give it 
to the adult in that case. If a father 
gives it to his major son, it is all right. 
The son may be as big an assessee.

SHRI B. B- AHUJA: The Bar Asso
ciation feels that this provision is not 
materially going to affect the income 
through taxation. But it will impose 
a hardsihp. That is my argument.

Another submission is that at least 
the existing arrangements should not 
be disturbed. It should be prospec
tive.

The next point is about the Hindu 
undivided family. Earlier, the posi
tion was that all these families had 
been created by putting up the indivi
dual property into the common hot
chpot. There was a time-limit; 31st 
December, 1969. That was the provi
sion in the Wealth-tax and Income- 
tax Acts. What is done by this Bill is 
that the whole corpus in the wealth- 
tax and the whole income are sought 
to be taxed in the hands of the trans
feror. There is no provision saying 
that the families who have so far, be
fore the Act comes into force, been 
under the existing Act, wiU be exempt 
from this particularly heavy charge. 
If at all this provision is sought to be
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put on the statute, these families 
should not be exempted from this. 
Any further conversion may come 
within the purview of this particular 
provision.

Then, I may slightly deal with 
clause 15 also which deals with hun- 
dies. A new section 69D is sought to 
be brought on the statute-book. It 
provides that any payment or repay
ment of the amount covered by a 
hundi should be on a payee's account 
cheque. Otherwise, it is sought to be 
added to the income of the person at 
the time of repayment. Despite this 
£tigma attached to the hundie* in 
recent years, it is well known, and 
we all know, that the hundi is still 
one of the easiest and very convenient 
inodes of raising loans. In the sub' 
urbs, and even in the towns, it is a 
very convenient form for raising a 
loan. When the man wants money 
instantly, it is a very convenient way. 
There is ample protection in section 
60A against any violation. It is for the 
person to satisfy the income-tax officer 
by all means that it is a general tran
saction. If tills blanket provision is 
put, the genuine transactions will 

.certainly be affected. For a person 
raising a loan, say from Bombay, if he 
is not able to get one in Delhi, to get 
the payee’s account takes 15 days. 
By that time, his needs would have 
been over. So his blanket provision 

„of putting it on the payete’s account,— 
and unless that is done, it will be 
taxed—is a very harsh one and it will 
interfere with the normal trade and 
will cause great in convenience. Sec
tion, 68 is a good provision, and the 
department will have to be strict about 
It. Instead of asking for the payee’s 
account cheque, they can be more 
strict about it so that the business does 
ntot suffer. If the business suffers, 
certainly the revenue to that extent 
is lost. It is mostly the small trader 
and the medium trader who are going 
to be affected by this. This big people 
have financial overdrafts on the banks 
,or the corporations. It is the medium 
..class trader or the teller who raises 
jthe loan who is going to suffer. In

our opinion, this provision is, there
fore, unnecessary. Section 68 duly 
takes care of the situation.

Then I come to clause 19, which 
deals with section 80 GG, where new 
concessions in respect of rents paid 
are being introduced. Previously, it 
was available only to the salaried 
people. The proviso here is not a very 
salutary one. It takes away the bene
fit. It says:

“Nothing in this section shall 
apply to an assessee in any case 
where any residential accommoda
tion is owned by him or by his 
spouse or minor child, or where 
9uch assessee is a member of a Hindu 
undivided family, by such family ”

For instance, if a member of the family 
owns a house in Moradabad and is 
living in Delhi, he will go without this 
benefit. Even say, if his wife has a 
house in Madras and is living in Delhi, 
this blanket provision takes away the 
concession that is very legitimately due 
to the assessees.

So, my respectful submission is that 
this provision is unnecessary. If a per

son owns a house in some city, where 
he is working, it is one aspect. But 
even there, some difficulties can be 
there. For insatnce, a man working in 
R. K. Puram has a house in Wazirpur. 
He has got to let it. If the law wants 
to give him a concession, let it be a 
straight concession.

MR. CHAIRMAN: One amendment 
can be made to the proviso; namely, 
after the words “by such family” , we 
may say, “in the city of employment/’

SHRI B. B. AHUJA: That will miti
gate it t0 some extent.

MR. CHAIRMAN: What is the only 
hardship you mention. It will be 
mitigated completely.

SHRI B. B. AHUJA: Suppose a man 
is working in R. K. Puram or Meh- 
rauli, and he has a house in Wazirpur
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or Azadpur. It is practically impossi
ble for him to live there. He cannot. 
The distance being what it is, he can
not do it. In that case, this provision 
will not help him. My respectful 
submission is that the revenue will not 
be lost by keeping it as a straight con
cession. There are many other ways 
of tightening up the measures, but not 
this way.

MR. CHAIRMAN; He has no- accom
modation of his own and therefore he 
is paying beyond 10 per cent. Some 
relief is to be given. The house at 
Wazirpur may be let out on rent. Is 
it not?

SHRI B. B. AHUJA: Not necessarily. 
It may not. In R. K. Puram he may 
have to pay much more than at Wazir
pur. In Q village in the Delhi Union 
territory, $ay at Mahipalpur, he may be 
getting at Rs. 10, but he may have to 
pay Rs. 300 at R. K. Puram. So 
far as I understand, there is no such 
concession for them; so far as the sala
ried persons are concerned, they are 
straightaway getting this allowance. 
Why put this diluted concession for 
others, when the law is generous in 
the proper concession which is legiti
mately due to the assessees?

MR. CHAIRMAN: The intention of 
the framers of the law appears to be 
that it is legitimate only if you do not 
have a place of your own. If you have 
a place of your own, this concession is 
not available.

SHRI B. B. AHUJA: But this au
gust body may make this provision 
clear.

MR. CHAIRMAN: If wou can tell us, 
and if it commends itself to the Com
mittee, it would be better; we can 
improve the drafting of it. Accept 
the principle and improve the draft.

SHRI B. B. AHUJA: I would sug
gest that it should be provided that 
unless he has got a house within a 
certain radius of his place of work, 
the concession should be available. 
That may be the condition which may

be provided for in the law. My sub
mission is that the concession should 
be straight.

Then the next point is about clause 
25, amending section 80VV. It is con
cerned with legal expenses. As we 
understand, the law at present is that 
all legal expenses incurred by a busi
nessman or a professional man in con
nection with the tax proceedings are 
liable, in view of the Supreme Court's 
decision in the Biria Cotton case. They'' 
are considered to be normal expenses 
and they are allowed. But the 
proposed provision puts a limit of 
Rs. 2,000 on such expenses.

MR. CHAIRMAN: Only in respect
of deduction under this 3ection. It 
will not apply to the deduction under
business .

SHRI B. B. AHUJA: This should be 
clarified. I have a suggestion that the 
proviso may read something like this: 
“Provided that no deduction shall in 
any case, other than business and pro
fessional, exceed in the aggregate...’' 
etc. That will clarify the matter.

MR. CHAIRMAN: Otherwise you* 
accept in principle that there should 
be restriction?

SHRI B. B. AHUJA: I accept there 
should be restriction. For other than 
business and profession the limit is 
rather low for the times we are going 
through. It should be extended to 
Rs. 5,000 for other than business and 
profession.

MR. CHAIRMAN: If a matter relat
ing to some taxation on dividends is 
taken up to the Supreme Court, what 
will be the total expenses right from 
AAC to Supreme Court?

SHRI B. B. AHUJA: It is likely to 
be more than Rs. 5,000. excluding 
security. The present practice in the 
Supreme Court is to dispense with 
printing and so costs have been re
duced. Of course security has to be 
deposited. The fees of the lawyers ia 
the major burden. My submission is 
that the limit should be Rs. 5,000 for
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other than business and profession. 
That clarificatory amendment should 
be there.

I now come to clause 42 which deals 
with section 140A. A person has to 
pay tax within thirty days of filing 
the return; that is present practice. 
Now he must enclose a receipt as proof 
of payment along with the return. This 
provision is unnecessary. If a man 
has not made payment, he will have 
to defer his return itself. The statute 
will attach a certain criminality on 
his part if a return is not filed. One 
penalty is for not filing of the return 
and ultimately another penalty for not 
paying the tax. There is thus a multi
plicity of penalties which in our opi
nion is not necessary. The present 
provision is salutary and serves the 
purpose.

MR. CHAIRMAN: All this win not 
apply if you paid in advance; the 
difficulty or hardship part will not 
apply.

SHRI B. B. AHUJA: My submission 
is that most of these cases are middle- 
class cases, small businessmen who is 
always hard for finance. If the unly 
idea is to collect tax^s, there are other 
ways and they are in the law.

There should be some ceiling on the 
penalty.

MR. CHAIRMAN: Are you trying 
to suggest that the return itself would 
not be a valid return if it is not accom
panied by proof of payment?

SHRI B. B. AHUJA: I feel so.
* MR. CHAIRMAN: There is n0 com
plication at the moment because a re
turn may be either in compliance with 
the statutory notice or a voluntary 
return. This section is entirely un
related section so far as a filing of 
return is concerned. Sub-section 3 
makes the whole position clear; it does 
not say that the return becomes in
valid .

SHRI B. B. AHUJA: Taken together 
the interpretation will be like that. 
It is not necessary that this should be 
there because it will act as a determent 
to the small assessee; he will not file

the return unless he is possessed of 
the means.

SHRI JAGDISH PRASAD: There is 
scope of ambiguity

MR. CHAIRMAN: Where is the
scope? Sub-section 3 is clear; it says 
if he fails to pay the tax or any part 
thereof.

SHRI JAGDISH PRASAD: It says 
that the return ‘shall be accompa
nied'. There is room for litigation. 
Why not make it clear in order to 
avoid ambiguity?

MR. CHAIRMAN: What should be 
provided?

SHRI JAGDISH PRASAD: We can 
say that a return filed in contraven
tion of this section shall not be treat
ed as invalid.

MR. CHAIRMAN: We can consider 
that.

SHRI VASANT SATHE: We can 
say here ^Provided that before levy
ing any such penalty the assessee shall 
be given a reasonable opportunity of 
being heard and the return shall not 
be a ceiling on penalty.

MR. CHAIRMAN: We can consider 
that.

SHRI B. B. AHUJA: There should 
be a celling on penalty.

MR. CHAIRMAN: It is an undisput
ed tax liability on him. If you put 
a limit o f say 20 per cent i.e. 10 
months, it means after 10 months, he 
need not pay at all. It means that a 
contumacious a'ssessee will be at a 
premium.

SHRI JAGDISH PRASAD: In the 
case of section 271 (1 )(a), there is 
a ceiling of 50 per cent on penalty 
for delay in filing the return. But 
under section 140A if there is no ceil
ing, it means the assessee may be 
tempted to delay the return rather 
than commit an offence under section 
140A. So, here also there should be 
a ceiling of 50 per cent.
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SHRI B. B. AHUJA: In clause 52 
dealing with section 185, an explana
tion is sought to be introduced that 
if a partner in a firm is an undis
closed benamidar of , an . outpidej: 
and any one or more of the partner* 
had knowledge thereof, the firm shall 
not be treated as a validly constitut
ed firm. In our opinion, this provi
sion is unnecessarily putting a burden 
on the other partners. One man may 
be in Delhi and another in Madras 
and it can be by correspondence. How 
does the partner come to know from 
which source this capital is coming? 
Apart from it, the words “or had 
reason to believe are dangerous and 
should be deleted.”

By clause 60, a new sub-section (4) 
is sought to be introduced in section 
249, We think this is a provision 
which is intended to make the re
covery easier and convenient. In our 
submission, go many provisions are 
there in the Act which are intended 
to secure that object and this provi
sion is unnecessary.

MR. CHAIRMAN: Pay according 
to your own estimate and go on ap
peal. What is wrong with it?

SHRI B. B. AHUJA: He files an 
appeal and he goes :o the depart
ment. The department has the re
medy under sections 221, 226, etc. So 
many provisions are there.

MR. CHAIRMAN: Where is the
remedy to the department to prevent 
him from going on appeal?

SHRI B. B. AHUJA: I do not sub
scribe to the view that the right of 
appeal should be interlinked with 
the payment of tax. A man may have 
earned a lakh of rupees in one year. 
In the next year in the first month 
he might have lost 2 lakhs. Still he 
may be assessed on 2 lakhs and he 
cannot go on appeal. Sujipose he has 
no money and a heavy assessment is 
made, what is the remedy?

SHRI VASANT SATHE: Such ge
nuine cases will be covered by the 
proviso.

MR. CHAIRMAN: You may make 
the appeal in one form. You may 
apply to the Commissioner saying 
that the money has not been paid for 
this reason, There will be a preli
minary hearing and the appeal will be 
entertained.

SHRI B. B. AHUJA: If the officer 
comes to the conclusion that he should 
not exercise his discretion, therfe will 
be no appeal against that. So, the 
appeal may not be admitted. There 
can always be an error of judgment 
about the circumstances of a man. 
Unless the Bill provides against this 
aspect also the remedy is not com
plete.

MR. CHAIRMAN: We may provide 
for the Tribunal against this.

SHRI B. B. AHUJA: Before I come 
to clause 64, the penalty provision, I 
will stress one point about charitable 
trusts, clause 6. I am sure many peo
ple must have made their submis
sion before you on this point. The 
provision that no community trust 
vrtmld fae allowed exemption is a very 
wide provision. In India a commu
nity is a very vast humanity. Take 
the Muslims or the Hindus who con
stitute the majority of the popula
tion. If there is a trust, for a com
munity, it is serving a social purpose. 
This legislation should not deny that 
benefit.

SHRI JAGDISH PRASAD: If at all 
there is any provision, it should be 
prospective and the existing arrange
ment should not be disturbed.

MR. CHAIRMAN: As it is com
munal trusts which came into being 
after 1962 are denied exemption.

SHRI JAGDISH PRASAD: T here  
are many trusts which were function
ing even prior to 1962. They will come 
within the mischief of the section.
I sav that those trusts which were 
enjoying exemption so far should 
continue to do that.
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MR. CHAIRMAN: We will consider 
that.

SHRI B. B. AHUJA: Coming to
penalty clause, clause 64, for a new 
assessee who does not file the return 
the penalty is harsher. Explanation 
4 is very badly worded.

MR. CHAIRMAN: So far as draft
ing is concerned, as far as possible, 
we will get rid of all explanations 
and things like that. We will make 
it comprehensive and precise. If 
you have to say something on princi
ple, you may fcay so.

SHRI B. B. AHUJA: In “deeming 
concealment” provisions, the blanket 
provision is very harsh. A man may 
get a credit for a person who has 
died or there may be many circum
stances in which a person is not able 
to fully ’substantiate. In view of the 
rigorous penalties already there, no 
new provision is necessary.

The submissions we have made in 
respect of income-tax are equally ap
plicable to wealth tax. Here I have 
to make a special ‘submission, so far 
as the new penalty is concerned, even 
for late filing of return. A large 
number o f cases are pending in tri
bunals where the returns have been 
filed. The penalty has been imposed 
on the basis of income. The law will 
come into force prcrspectively. It 
should be made retrospective from 
1st June, 1969 when the system was 
changed; otherwise, it would be real
ly harsh. It is a very hard case. Two 
writ petitions are still pending in 
the Supreme Court on this matter. 
For levying a tax of Rs. 500 the 
penalty is Rs. 50,000.

MR. CHAIRMAN: What happens 
where the penalty has already been 
paid?

SHRI B. B. AHUJA: The Commis
sioner can be given the power to 
exercise discretion in this matter. We 
have always been insisting that dis
cretion should be vested with the 
officials who are very experienced.

Coming to section 132, instead of 
the words “reason to believe” the 
word “suspected” is used. The sus
picion can be without basis also. 
According to the Wanchoo Committee 
Report the raid have been very 
successful under the present provi
sion. The words “suspected” in place 
of “reason to believe” can be there 
in connection with a police case but 
not in a taxation law. In fact, this 
provision is being challenged in the 
Supreme Court. The existing provi
sion will stand the test of the law 
laid down by the Hight Courts. This 
is good enough.

MR. CHAIRMAN: We will consider 
that.
‘reason to suspect’—the ourts have 
stated that reason to suspect is likely 
to be more subjective. In this connec
tion a provision has been made. You 
will find IA which says:

“Where any Commissioner, in 
consequence of information in his 
possession, has reason to suspect 
that any books of account, other 
documents, money, bullion, jewel
lery of other valuable articles or 
thing in respect of which an officer 
has been authorised by the Director 
of Inspection or any other Commis
sioner or any such Deputy Director 
of Inspection or Deputy Commis
sioner (Amendment) as may be em
powered in this behalf by the Board 
to take action under clauses (i) to 
(v) of sub-section (1) are or is 
kept in any building, place, vessel, 
vehicle or aircraft not mentioned in 
the authorisation under sub-section 
(1), such Commissioner may, not
withstanding anything contained in 
Section 121, authorise the said offi
cer to take action under any of thft 
clauses aforesaid in resepct of such 
building, place, vessel, vehicle or 
aircraft.”

In other words, there will always be 
a first authorisation. That will be 
‘reason to believe*.

SHRI B. B. AHUJA: In that event
I stand corrected But my respectful
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submission is that the authority should 
be vested as earlier in the Commis
sioner or Director of Inspection be
cause they are higher-officers. Of 
course, all officers are very responsi
ble but this is a very serious inroad 
into the liberty of the individual and 
the law must see to it that proper 
mind is applied by the higher officer 
before such an action is taken which 
will interfere with the liberty of the 
individual and the Director of Ins
pection and the Commissioner through 
their headquarters can always ini
tiate Vction if reports are there.

MR. CHAIRMAN: This is nothing 
but purely extending the scope of 
operation. That is not the original 
authorisation.

SHRI B. B. AHUJA: I stand cor
rected so far as that particular aspect 
is concerned. On this question, my 
submission is that the authority 
should not be vested with the Deputy 
Commissioner, it should remain with 
the Director of Inspection or Commis
sioner.

Another small point— ostentatious 
expenditure, where a person can be 
immediately after information asked 
to explain the expenditure he has in
curred. On principle, there cannot be 
any disagreement with the inspec
tion. But, very often, there is likely 
to be a great harassment. No guide
lines have been provided. Some 
guidelines ought to be there.

MR. CHAIRMAN: Let us depend
upon the good-sense of the Board. 
You have been paying so many tri
butes to them.

SHRI B. B. AHUJA: I am paying 
tributes to some of the experienced 
officers who are all part and parcel 
of the Government and as such it is 
the Government that deserve the tri
bute for all the good things.

SHRI P. G. MAVALANKAR: I
have been listening for nearly 90 
minutes to the whole presentation of 
the Income Tax Bar Association.

On the one hand you are saying 
that you are agreeing with the laud
able objectives of the Wanchoo Com
mission and all that and on the other 
hand, you have been saying that this 
is hard, very hard, extremely hard 
etc. On the first page of your memo
randum you say:

“The un-ending competition in 
ingenuity between tax-gatherers 
and the tax-payers have rendered 
tax laws increasingly intricate and 
without achieving the desired ob
jective.”

I would request you and through you 
request the Bar Association Members 
if they could, on the basis of their 
experience, simplify the clauses and 
send us their suggestions because 
this is a very grave matter and a 
serious business.

MR. CHAIRMAN: In respect of
some of the clauses if you feel that 
they could have been drafted with 
more precision, we will certainly look 
into the drafting very carefully. You 
may send us a revised memorandum, 
but you may rest assured that the 
principle must not be diluted, the pro
visions must not be diluted; only the 
language. You can put it in more 
precise language so that there is less 
scope for competition of ingenuity.

SHRI H. M. PATEL: What the hon. 
Member wanted was that as the wit
ness wanted that the tax law itself 
should be sipmlified as that is the one 
they referred to in their memoran
dum, if th e y  could try their hand in 
simplifying it, it would be better.

MR. CHAIRMAN: As far as we are 
concerned, the rest of the laws are 
beyond our reach. To the extent it is 
within our right, you can help us.

SHRI P. G. MAVALANKAR: When 
they say that this is harsh, we agree 
to an extent but there is a view that 
in the present situation the evil of 
black money which is so harsh on the 
community should be curbed. How 
will these people help us to come out
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of this—not merely by paying that it 
is harsh and harsh, etc.? What is the 
way out?

SHRI JAGADISH PRASAD: The
answer is: that the remedy should not 
be worse than the disease.

SHRI P. G. MAVALANKAR: The
whole point is that everybody goes 
on agreeing but when it comes to im
plementation, it is harsh.

SHRI B. B. AHUJA: I am grateful 
to the Committee for asking us to put

IV. AH India Federation of Income-tax

Spokesmen:

1. Shri K. Raha
2. Shri C. L. Wali
3. Shri R. C. Pandey
4. Shri P. S. Gopalakrishnan
5- Shri O. S. Bajpai

forth certain desired alternatives for 
certain clauses which, in our opinion, 
must be more simple than as they are 
in the BilL

The main burden of our submissions 
is: please do not make the law so harsh 
that a man may be dissuaded to go to 
law. In that case, he will run away 
rather than complying with it. That 
is the harshness.

(The witnesses then withdraw.)

Gazetted Services Association, New Delhi

(The witnesses were called in and 
they took their seats).

MR. CHAIRMAN: Before you com
mence your evidence, I must point out 
that one of the directions of the Spea
ker, Lok Sabha, which governs your 
evidence is that the evidence that you 
give shall be treated as public and is 
liable to be published, unless you spe
cifically desire that all or any part of 
the evidence tendered by you is to be 
treated as confidential. Even though 
you might desire your evidence to be 
treated as confidential, such evidence 
is liable to be made available to the 
Members of Parliament.

Mr. Gopalakrishnan, you may now 
make your remarks.

SHRI P. S. GOPALAKRISHNAN: 
May I ftrst invite your attention to 
Clause 58—Settlement of Cases? In 
principle, we are opposed to the entire 
Chapter regarding settlement of cases. 
I shall now give the reasons for it. In 
the proviso to section 245D(1), it is 
specified that the Settlement Com
mittee shall not proceed with settle
ment in case perpetration of fraud on 
the income-tax authorities for evafl*

ing tax or other sum payable under 
the Act has been established by any 
income-tax authority. This would 
mean that in almost every case the 
settlement would be available to the 
Settlement Committee because the 
establishment of concealment is very 
difficult and till the concealment is 
specifically established, the jurisdiction 
of the Settlement Committee will al
ways come in. This would mean that 
every case of concealment would come 
within the purview of the Settlement 
Committee. It will be impossible to 
hold that concealment is conclusive in 
every case. We may contrast it with 
the provision of section 271 (4A) where 
it is said that prior to detection if a 
person comes forward for settlement, 
the settlement will be finalised by the 
Commissioner. The expression used 
in section 271 (4A) is ‘detection* which 
is a point of time much earlier than 
establishment. Even if the conceal
ment is detected by the income-tax 
officer, till he conclusively establishes 
it, the scope of the Settlement Com
mittee will be there-----

MR. CHAIRMAN: What objection 
do you have in this?
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SHRI P. S. GOPALAKRISHNAN: 
It will frustrate the efforts of the 
Income-tax department. The fruits of 
all investigations are taken away by 
the Settlement Committee.

SHRI VASANT SATHE: What are 
the fruits?

SHRI P. S. GOPALAKRISHNAN: 
Penalty and prosecution should follow 
on the basis of the investigations al
ready conducted by the Income-tax 
officer.

SHRI ERA SEZHIYAN: How do you 
feel that the effort® will be frustrated 
if the case goes to the Settlement 
Committee?

SHRi P. S. GOPALAKRISHNAN: 
After the materials have been gather
ed by the Income-tax officer for prov
ing a concealment case, the natural 
consequence should be to punish the 
man by penalising him or prosecuting 
him. There, the jurisdiction of the 
Settlement Committee will come and 
interfere and it has the power to waive 
the penalty or prosecution.

SHRI VASANT SATHE: How does 
that frustrate the efforts of the Income- 
tax officer? Ultimately our object is 
to get the revenue. The object is not 
to have the satisfaction of prosecution 
or penalty.

SHRI P. S. GOPALAKRISHNAN: 
After the tax-payer’s accounts have 
been investigated and the concealment 
proved, the natural consequence should 
follow according to the law.

MR. CHAIRMAN: What leads you 
to the conclusion that the Settlement 
Committee cannot levy a penalty?

SHRI P. S. GOPALAKRISHNAN: 
They can. But they have also got the 
power to waive.

MR. CHAIRMAN: That power is 
there even today.

SHRI P. S. GOPALAKRISHNAN:
I will come to the other provision later 
on.

MR. CHAIRMAN: This is a very 
important provision. I want you to 
satisfy the Committee on the general 
proposition that you have formulated 
that as a result of this provision every
body who is found to have concealed 
the particulars of his income would be 
frustrating the efforts of the Depart
ment. There are two things here. One 
is collecting appropriate tax on the 
real income earned. That would be 
found out as a result of your further 
investigations. Number two is appro
priate penalty which should both 
penalise him for the lapses and also 
act as a deterrent for the future. Now 
what is your apprehension?

SHRI P. S. GOPALAKRISHNAN: 
There is the use of the word ‘establish
ed’.

MR. CHAIRMAN: According to you, 
a person who has concealed his income, 
who would otherwise be going to the 
jail, would be going to the Settlement 
Committee. What impels you to feel 
that he will be let off without a 
penalty?

SHRI P. S. GOPALAKRISHNAN: If 
instead of ‘established’, the word ‘det
ected’ is used, that would be that 
would re fe r  to a point of time earlier 
than establishment. Before detection, 
he comes on his own, offers the terms 
of settlement and gets the case settled.

MR. CHAIRMAN: How do you say 
that the efforts of your department 
would not be rewarded?

SHRI P. S. GOPALAKRISHNAN: 
The Wanchoo Committee has said that 
the entire settlement should be done 
by an independent tribunal and not by 
the Board-----

MR. CHAIRMAN: That is a different 
point.

SHRI ERA SEZHIYAN: The ques
tion is, why do you feel that the efforts 
of the department will be frustrated.

SHRI P. S. GOPALAKRISHNAN: 
We have the experience of one Invest!-
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gation Commission in the past. There 
was compounding of the offences ulti
mately. All the efforts which were 
made were only partly rewarded.

SHRI ERA SEZHIYAN: This is not 
a new phenomenon. This has worked 
in the United States and United King
dom.

Where a man comes forward, there 
is bound to be a compromise, The 
entire basis of the Settlement Board is 
based on the Principle that when a 
person comes before the Settlement 
Board, there should be some conces
sion shown to him and a compromise. 
If you read Wanchoo Committee's re
port page 13, this will be clear. This, 
however, does not mean that an err
ant tax-payer should frustrate the 

administration. Therefore, they have 
suggested this Settlement. Board where 
there is bound to be some compromise. 
I doubt if that would frustrate your 
efforts.

SHRI P. S. GOPALAKRISHNAN: 
In principle, we are opposed to any 
compromise.

SHRI C. M. STEPHEN: I do not 
know whether i have understood him 
correctly. I will state how I have un
derstood him. There may possibly be 
two stages in the matter of assessment 
of an assessee. In the course of the 
investigation some irregularity, con
cealment or fraud might be detected 
by the investigating authority. There 
is another later stage where on collec
tion of the data a specific case of fraud 
is completely established to the satis
faction of the income tax authority. 
Now, before they proceed to the later 
stage, the assessee rushes up to the 
Settlement Authority and they call 
for a report. At that moment of time, 
the income tax authority will not be 
able to say that a case of fraud has 
been established against him. It will 
only be possible for him to say that 
there is a possibility or a suspicion 
that this man has defrauded. As 
framed the provision says “establish
ed". Therefore, unless it is establish
ed, the settlement authority’s jurisdic
tion is not taken away. If it is not es

tablished, it is only detected, then the 
settlement authority can go into it and 
compromise and then that fellow may 
go out of hand. Therefore, what they 
suggest, according to me, is that the 
wording “established” will open a 
possibility of an errant assessee escape 
by using this as a ruse to go to the 
settlement authority.

SHRI R. S. GOPALAKRISHNAN: I 
am most grateful to the hon. Member 
for explaining and putting it more 
lucidly than I have done.

MR. CHAIRMAN: You are forget
ting one thing. One thing has to be 
understood. If he is an honest assessee 
who is lawabiding, where is the ques
tion of the Settlement Machinery? The 
settlement machinery only comes in 
when there are complications arising 
out of the assessee wanting to evade, 
wanting to defraud and cheat. If we 
decide that with such assessees in 
principle there should be no compro
mise, then we can understand. If the 
Board struck a compromise in such 
matters, then the provision, as it is, I 
am unable to see any incongruity at 
this stage at least.

SHRI C. M. STEPHEN: Is there any 
possibility of an honest assessee by 
the subsequent event of having gone 
into liquidation not being able to pay, 
wanting to square up and getting some 
breathing space so that he can restore 
the whole business. That is how the 
settlement comes up, not merely by 
dishonesty.

MR. CHAIRMAN: That aspect we 
will consider a little later. For an 
honest assessee the settlement machi
nery is utterly unnecessary. If you 
accept the truth, then this distinction 
which you are trying to say, frankly 
I am not able to comprehend.

SHRi P. S. GOPALAKRISHNAN: 
In principle we do not accept a com
promise.

Secondly, without prejudice to what 
we have said, if a settlement has to 
be made let it be made with a sincere 
person who atones for his fault. Det
ection is an earlier part of the invest!-
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gation. If some material is found 
against him and if he has got a change 
of heart, he comes forward and says, 
‘I want to compromise and settle the 
matter’, let it be done, not after the 
detection has been laid at his door and 
he has already been proved a tax- 
dodgar.

SHRI VASANT SATHE: When the 
settlement machinery is not there, 
even to-day you assess, establish and 

convict him and impose a penalty or 
any other penalty. Does not he go 
in appeal and if the appellate autho
rity let him off, does it frustrate the 
Income Tax Officer? Then there will 
be frustration in every case where the 
lower court decides one thing and the 
higher court quashes it. Why do you 
bring in the element of frustration 
merely because what has been estab
lished by an Income Tax Officer has 
been sot at naught by somebody in the 
higher up under the gamut of law?

SHRI P. S. GOPALAKRISHNAN: 
The present position is that we do 
make settlements even now. The 
difference, as pointed out earlier, is 
that the Commissioner can make the 
settlement.

MR. CHAIRMAN: There the powers 
are very limited. This is a very ela
borate power. They can make the 
whole assessment, quantity and deter
mine. The whole concept has touched 
a very important aspect. Is it not hap
pening that nine out of 10 appeals are 
getting quashed because of the exist
ing difficulties?

SHRI P. S. GOPALAKRISHNAN: 
That is true. That is why the provi
sions are being tightened up further.

SHRI K. R. GANESH: Is it your 
case that after putting in a lot of work 
and when the Income Tax Officer is 
on the point of catching this man, at 
that point he takes it to the Settlement 
Board and, therefore, a loophole is left 
here that all these people who are to 
be caught can take advantage of the 
settlement machinery?

SHRI P. S. GOPALAKRISHNAN: 
That is the point. I am most obliged 
to you.

MR. CHAIRMAN: There is no doubt 
about it. The scope of the section and 
the proviso has left no doubt that un
til you conclusively prove a person to 
be perpetrating a fraud, he can take 
a case, as defined there, t0 the settle
ment machinery. In principle, if you 
are to decide that these people are not 
to take, then who are the others who 
are to take. Honest assessees—why 
should they to go the Settlement 
Machinery?

SHRI P. S. GOPALAKRISHNAN: I 
oppose this Chapter entirely in prin
ciple.

SHRI VASANT SATHE: If this
power of settlement was to be given 
to the Income Tax Officer himself even 
after establishment, would that satisfy 
the Income Tax Officers?

SHRI P. S. GOPALAKRISHNAN: 
We would not try and wish to exercise 
this power.

SHRI VASANT SATHE: What you 
suggest is that once it is established, 
the only way is to send him to jail?

SHRI P. S. GOPALAKRISHNAN: 
The normal provisions are there.

SHRI VASANT SATHE: Whatever 
be the consequences must be suffered.

SHRI P. S. GOPALAKRISHNAN: 
Yes.

SHRI K. R. GANESH: One point the 
Wanchoo Committee has said is that 
there has to be greater use of the det
errent punishment and a greater use 
of the powers of prosecution to see 
that these economic and social crimef 
are brought down to the extent pos
sible. Probably, that particular aspect 
comes in conflict with this particular 
provision.

SHRI VASANT SATHE: Does the 
Wanchoo Committee itself not suggest 
a method for a compromise?
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MR. CHAIRMAN: There is one more 
thing. To the extent that the penalty 
is not diluted, you agree. Your objec
tion is that the AC may not levy the 
penalty. Nothing under the law says 
that the Settlement Commissioner can
not launch prosecution. Then what 
leads to the inference that he will es
cape the prosecution?

SHRI P. S. GOPALAKRISHNAN: 
The very purpose that a man comes for 
settlement is that he wants to escape 
prosecution.

MR. CHAIRMAN: Under suitable 
circumstances the Commissioner will 
not sanction prosecution. Is there im
munity under the section?

MR. CHAIRMAN: Immunity is not 
in absolute terms. Commission can do 
what you can do. It is not in every 
case. Wherever it desires, it may do 
so, subject to the conditions which it 
may think fit. It is subject to certain 
objectives contained there. Settlement 
machinery cannot only determine the 
man’s income, they can also levy the 
penalty and prosecute in suitable cases; 
they can fix up he cannot come back 
because this is final.

SHRI P. S. GOPALAKRISHNAN: 
May I proceed to the next point? It is 
this. There is no time limit prescrib
ed for the disposal of settlement cases.

MR. CH AIRM AN: We w ill consider 
that.

SHRI P. S. GOPALAKRISHNAN: I 
come to 245-A. It starts with the 
very  words: “Any proceedings pending 
before the Income-tax authority/* If 
no proceeding is pending no settlement 
can be made. There are many hard 
cases like this. If the man has failed 
in appeal before the Appellate Assis
tant Commissioner and it is pending 
before Tribunal, and if be wants to 
make a clean breast he does not come 
under the provision. That is my point.

MR. CHAIRMAN: We will consider 
that. Scope is very narrow as you 
see. If the principle is accepted then 
I think we can ensure widening of the 
basis.

SHRI P. S. GOPALAKRISHNAN: 
There are some hard cases like that 
which we have come across.

MR. CHAIRMAN: I appreciate that.
SHRI VASANT SATHE: All suitable 

cases should be covered.

SHRI P. S. GOPALAKRISHNAN: 
Another point, Sir. The settlement 
Committee does not make an assess
ment by itself. It only makes an 
order, determining total income tax 
payable and penalty. Is it substitute 
for regular assessment?

MR. CHAIRMAN: In conformity
with the orders of the settlement 
machinery.

SHRI P. S. GOPALAKRISHNAN: 
The proceedings should not become 
time-barred. . .

MR. CHAIRMAN: The proceedings 
are over and order is passed. Concur
rently with the order the income-tax 
officer will have to pass the order.

SHRI P. S. GOPALAKRISHNAN: 
Should we not make a protective 
assessment in the normal Course? It is 
a lacuna which we want to bring to 
your very kind notice.

MR. CHAIRMAN: You are submit
ting very important points and we 
want to hear you more.

SHRI K. R. GANESH: The first 
submission that you made is this. The 
Board is making some special studies. 
The special cell is making the study. 
Those assessees who are now under 
the study of the special cell feel that 
at a particular point of time the cell 
is going to establish a certain case in 
a certain way, they can also come. . .

SHRIl P. S. GOPALAKRISHNAN: 
They can also come under the section.

MR. CHAIRMAN: Only when assess
ment is pending they can go. Not if it 
is not a case of study and assessment is 
not pending..

SHRI P. S. GOPALAKRISHNAN: 
After study assessments are finalised.
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SHRj VASANT SATHE: The object 
of settlement machinery is to curtail 
delays which are taking place. He 
said Settlement machinery itself 
should make assessment. Do you think 
the settlement machinery which will 
be composed of three persons, with 
independence, etc. will be very much 
overburdened and they will not be 
able to cope with the settlement and 
settle things early?

SHRI P. S. GOPALAKRISHNAN: 
This chapter is opening flood-gates to 
everybody. We will be saddled with 
all sorts of cases which may become 
impossible for a committee to dispose 
of.

SHRI ERA SEZHIYAN: Wanchoo
Committee discussed about the volun
tary disclosure. Short of that they 
suggested this thing. They said “We 
are strongly opposed to the idea of the 
introduction of any general scheme of 
disclosure either now or in the future” . 
That is the position there. Both these 
points are made out there. They said: 
A rigid attitude would not only inhibit 
a one-time tax-evader or an unintend
ing defaulter from making a clean 
breast of his affairs but would also un
necessarily strain the investigational 
resources of the department in
cases of doubtful benefit proli
ferating litigation and holding
up collections. Also it has 
been stated:” A provision of this 
type facilitating settlement in indivi
dual cases will have this advantage 
over general disclosure schemes that 
misuse thereof will be difficult and the 
disclosure will not normally breed fur
ther tax evasion.” This is the basis 
on which they proceeded. They did 
not go by the scheme earlier, in the 
previous cases. Therefore, they sub
mitted this one. This is the back
ground.

MR. CHAIRMAN: We will have to 
ensure ourselves that penalty and 
prosecution etc. are not dispensed with 
by settlement commissioners. Penalty 
and prosecution might get mitigated

on account of their behaviour. This 
shows they have corns to better path 
of rectitude.

SHRI P. S. GOPALAKRISHNAN: 
That should be followed by their be
haviour which they establish.

MR. CHAIRMAN: That is 271 (4) (A). 
I appreciate what Mr. Sezhiyan has 
pointed out. j  do not see how we can 
do that without diluting this. Either 
we discard the principle or we have 
to accept that. You must allow those 
assessees who have tried to creat the 
Department but want to come to the 
path of rectitude.

SHRI .P. S. GOPALAKRISHNAN: 
Yoru are using the word ‘detected and 
established* but I am using the word 
‘detected/

MR. CHAIRMAN: Without being
established he can come. When it is 
established he cannot go. The only 
thing is which we need to assure, even 
if he goes he must not think that by 
going merrily he will be free.

This is for expeditious disposal.

SHRI P. S. GOPALAKRISHNAN: It 
will not be expedited. It will take 10 
or 15 years.

MR. CHAIRMAN: We will have to 
prescribe a limit for entertaining an 
application and for its disposal. It can 
not be kept hanging for 15 years.

SHRI ERA SEZHIYAN: On page 14 
of the Wanchoo Committee's Report 
they have contemplated:

“However, we wish to emphasize 
that the Tribunal will proceed with 
the petition filed by & taxpayer only 
if the Department raised no objec
tion to its being so entertrained. We 
consider that this will be a salutary 
safeguard, because otherwise 
the Tribunal might become an 
escape route for tax evaders who 
have been caught and who are like
ly to be heavily penalised or prose
cuted.”
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Whpt they contemplated was that at 
the time of application being put by 
the assessee the Department can object 
to it.

SHRI P. S. GOPALAKRISHNAN: If 
independent body is going to go into it 
I do not think there is any objection. 
We are going to say in place of 
Settlement Committee, the Investi
gation Commission of the past should 
be revived which should be composed 
of a High Court Judge.

SHRI H. M. PATEL: These points 
that are being raised are very impor
tant. Should we not give them more 
time on some other day?

MR. CHAIRMAN: I was looking at 
our own time table and schedule. 
Mr. Gopalakrishnan, we will 
have to suspend the evidence today. 
We would like to hear you on 15th

December from 10.00 A.M. onwards. 
You can come fully prepared.

SHRI ERA SEZHIYAN: In your
memorandum you have said that the 
steps suggested in the Bill are not 
likely to achieve the objectives, 
though you have appreciated the 
objectives. You are not only experts 
in these laws, but you have to imple
ment these things. We would very 
much welcome your positive sugges
tions, as to how these objectives can 
be achieved. If you can give your 
suggestions in writing, that would help 
us. Even if it means redrafting of some 
of the provisions, that can be done.

SHRI P. S. GOPALAKRISHNAN: 
We will do that, Sir.

MR. CHAIRMAN: If you can send 
us 70 copies, well and good, other
wise we will have them made here.

(The Committee then adjourned).
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I. Federation of Indian Chamber* of Commerce and Industry, New Delhi.
Spokesmen:

1. Shri Charat Ram, President
2. Shri A. K. Jain, Chairman, Taxation Sub-Committee
3. Shri D. C. Kothari
4. Shri Madanmohan Mangaldas
5. Shri Viren J. Shah
6. Shri K. N. Modi
7. Shri H. B. Dhondy
8. Shri O. P. Vaish
9. Shri G .L. Bansal, Secretary-General.

(The witnesses were called in and 
they took their seats).

MR. CHAIRMAN: I invite your 
attention to Direction 58 of the 
Directions by the Speaker under the 
Rules of Procedure and Conduct of 
Business in Lok Sabha by which I 
inform you that your evidence shall 
be treated as public and is liable to 
be published, unless you specifically 
desire that all or any part of the evi
dence given by you is to be treated as 
confidential. Even though you might 
desire your evidence to be treated as 
confidential such evidence is liable to 
be made available to the Members of 
Parliament.

Now, we have received your memo
randum and it has been circulated to 
all the Members. If you want to start 
with your introductory remarks, you 
may do so; we will take up specific 
clauses later.

SHRI CHARAT RAM: Mr. Chair
man Sir, we are thankful to you for 
giving us this opportunity to meet 
you and present our views on the 
Taxation Laws (Amendment) Bill of 
1973. We deem it a privilege to exr 
change our thoughts with such a dis
tinguished group of members of the 
Parliament, on a legislation which in 
the main seeks to find solutions to the 
national problem of what has now 
come to be known as “black money” . 
Our memorandum on the Bill is al
ready in your hands. With your 
permission I would like to offer

briefly a few observations on some 
salient features of the same.

The “objects and reasons” which 
form the basis of the Bill covering as 
they do, unearthing of unaccounted 
money and preventing its further 
generation, curbing of tax evasion, 
checking of tax avoidance etc. are 
considered by us all to be entirely un
exceptionable. We believe therefore 
that the various clauses of the Bill 
are to be viewed in terms of their 
capability of achieving these ob
jectives; and that the objectives of 
the Bill in themselves are to be view
ed in terms of their being able to 
solve some of the many pressing 
national problems. These ^pressing 
national problems appear to us to 
consist of, providing increased rate 
of employment, holding down the cost 
of living, increasing self reliance from 
foreign aid etc. It is our view, and 
we hope that there may be common 
ground amongst us all on this, that 
there is practically no alternative to 
a vastly accelerated production rate 
for a resolution of most of the na
tional problems that beset us. We 
feel that the very important and un
exceptionable ends of social justice 
also can be served in the short and 
long run both, only by an accelerated 
pace of production; and any measure 
which is likely to be counter-pro
ductive directly or indirectly, must 
hurt the goal of social justice as well. 
Our comments on the various clauses 
of the Bill would thus be in a sense 
from the touch-stone of, whether they
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will indeed help in the acceleration of 
production or be a hurdle in its way. 
It would do the community little good 
if the pace of economic growth was 
ftirther stalled on account of any of 
the clauses of the proposed Bill, 
while the hopes of prevention of 
further generation of unaccounted 
money may not materialise.

Sir, in the consideration of all these 
various enactments from time to time, 
we need to keep in view the basic 
aspects of motivations of human 
nature, and to consider whether a re
look at our understanding of these 
may not better help in achieving the 
desired results. Looking back over 
the years, one could state with con
fidence that the continually increas
ing sharpness of the various penal 
provisions has not reduced the evils 
of tax evasion, bribery, corruption, 
adulteration etc. I would like to put 
forward the view in all humility that 
in viewing the various provisions of 
the Bill, consideration be given by one 
Select Committee to the basic moti
vations and compulsions from which 
the actions of men derive.

The Wanchoo Committee has high
lighted some eight dominant causes 
which lead to the generation of un
accounted money. These include, 
high rates of direct taxes, economy of 
shortages leading to a system of conr 
trols and licences, requirements of 
donations to political parties, corrupt 
business practices, disallowance of 
even normal business expenses, high 
rates of saleg tax, deterioration in 
moral standards, and ineffective en
forcement of tax laws. Galloping 
price increase as has been witnessed 
in the last year and which is conti
nuing unabated, is in our view now 
another major contributory factor 
driving even the honest men to take 
resource to tax evasion; and all this 
they do, not necessarily for building 
up of assets, but for the maintenance 
o f their normal living standards which 
they were able to do till yesterday. 
O f all the causes which lead to a

generation of unaccounted money 
listed by the Wanchoo Committee, in 
our view the foremost cause relates to 
“ the economy of shortages, leading 
to a system of controls and licences” . 
The economy of shortages in turn 
leads to “price controls” , which in 
turn leaves vastly increased unac
counted gains in the hands of the tax 
evader. The case of cement can be 
cited as the simplest example of 
this phenomen; where the open 
market price is more than double of 
the controlled price. There are in
numerable examples of this type. If, 
even in the face of shortages, con
trolled prices were raised sufficiently 
to mop up the gap between open 
market and controlled prices, the 
generation and proliferation of unac
counted money would be greatly re>- 
duced, and at the same time will 
provide increased tax revenues for the 
government.

Sir, the second largest cause of 
generation of unaccounted money is 
the “high rates on direct taxes” . The 
Wanchoo Committee had recommend
ed that the marginal rate of personal 
tax should be brought down to a level 
of 75 per cent. There would need to 
be consequential adjustments in the 
other tax slabs also. We would also 
the rapidly reducing purchaglng 
power of the rupee, the tax exemption 
limit should be raised to a figure of 
not less than Rs. 10,000|-. We are 
making this recommendation for re
ducing the generation of unaccounted 
money with all the responsibility at 
our command. Several countries have 
experimented with this, and the re
sult has been that total tax revenues 
have in fact increased. It 
is often said that tax evasion has 
existed in all countries and at all 
levels of tax. Even if it be so, the 
extent of evasion certainly varies in 
different situations. At the margin 
there would perhaps always be some 
people who may not comply with 
the tax laws; the proportion of such 
people would certainly vary with the 
marginal rates of taxes.
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Sales tax is another major source 
of leakage which leads to the genera
tion of unaccounted money. The 
Wanchoo Committeee hag also high
lighted this fact. It will be appre
ciated that the complexities of sales 
tax administration and the ease with 
which its payment can be avoided, 
cannot but lead to its large scale eva
sion. The Federation has been advo
cating for long, that if the evasion of 
sales tax is to be avoided, it should 
be merged with excise duty, where 
the question of evasion is not easy. 
Unfortunately that suS8estion has not 
been accepted, and one hears of de
mands from State Governments, that 
even in those few cases in which 
sales tax has been merged with ex
cise duty, the system should be given 
up. We feel that merging of sales 
tax with excise duty would certainly 
eliminate this major loop-hole which 
today exists for the generation of un
accounted money,

I have referred to some of the 
above matters for reducing the gene
ration of unaccounted money even 
though they are not directly related 
to the Bill we have before us. l do, 
however, plead that this body of 
eminent members of the Parliament 
kindly give some thought to these 
suggestions, and use their good offices 
with the government to remove some 
obvious causes of unaccounted money, 
which continue to plague the 
economy.

Sir, in our memorandum we have 
tried to indicate at various places as 
to how some of the provisions of the 
Bill are diametrically opposed to the 
considered conclusions of not only the 
Wanchoo Committee but even of the 
Law Commission. Whereas these are 
likely to be considered when we are 
going over our memorandum in de
tail. I would like to briefly heighlight 
some of these. A reading of some 
of the clauses of the Bill raises a 
doubt whether they may not have a 
retroactive applicability; this would 
certainly cause hardship which pro
bably was not intended. There are 
clauses where a retrospective applica

tion would make a tax payer incapa
ble of meeting his tax liabilities. I 
am sure that this could not be the 
intention in the framing of the Bill, 
We would like to emphasise that any 
retrospective applicability of any of 
the provisions of the Bill needs to be 
entirely deleted.

Another important provision relatea 
to the compulsory distribution of 
dividends by closely held manufac
turing companies. The Wanchoo 
Committee had recommended the 
deletion of the provision relating to 
additional tax on closely held com
panies for failure to distribute 
statutory levels of profit as divi
dends. Instead of that, the Bill 
now seeks to introduce compulsory 
distribution of dividends even by 
manufacturing companies, a provision 
which was not existent so far. We 
feel that in the present economic 
situation, all the encouragement needs 
to be provided to manufacturing 
companies for not frittering away 
their profits by distribution of com
pulsory dividends.

In closing, I would like to make a 
brief reference to the various provi
sions in the Bill relating to punish
ment for various categories of tax 
offenders. We do not wish to plead 
for any sympathy or leniency towards 
approved offenders. The degree of 
proof required to hold a person guilty 
of an offence has been the subject of 
careful consideration by the Law  
Commission. The Commission has 
recommended that while in the case 
of several other economic offences, 
the burden of the proof may be 
shifted on the accused, in the case of 
taxation laws that could not be done 
on account of their being too complex 
and their being changed too fre
quently. It is unfortunate that the 
recommendations of the Law Com
mission have been ignored and' 
penalties provided without due con*- 
sideration of the fact whether th® 
accused committed the offence intenr 
tionally or innocently. I would sub
mit that on account of such provisions,
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legislation loses moral sanctity and 
respect for law is weakened.

Sir, I would like to thank you and 
your colleagues once again for pro
viding us this opportunity for pre
senting our views before you on the 
Taxation Laws (Amendment) Bill.

We are now before you, Sir, and I 
think on the basis of our Memo
randum, the hon. Members may like 
to put questions so that we may 
answer them. Thank you.

MR. CHAIRMAN: Mr. Charat Ram, 
we will give a very careful conside
ration to all that you have stated in 
your Memorandum. But our usual 
practice is that we leave it to the wit
nesses either to pin-point the salient 
points on which they would like to 
throw some light or if they like to 
take up clause by clause considera
tion. In fact, it would be much better 
if you deal with the various clauses 
on which you have some suggestions 
to make.

SHRI CHARAT RAM: Sir, we feel 
that it will become easy for us if we 
go through our Memorandum where 
we have dealt with the various clauses 
that have been proposed in the present 
Bill. Then wherever the Members 
feel like putting questions, they can 
do so and we would be happy to 
clarify them.

SHRI VIRENDRA AGARWALA: 
[n your general observation, you have 
mentioned one important point that 
the marginal rate of personal tax 
should be brought down to a level of 
75 per cent and also the tax exemp
tion limit should be raised to a figure 
of not less than Rs. 10,000|-. If these 
three recommendations were accepted, 
it is estimated that Government 
would lose a revenue of about Rs. 52 
crores. In that case, how the Govern
ment will be able to make up this 
loss?

SHRI CHARAT RAM: It may be 
that some loss accrued, in the first 
instance, to the exchequer. But the 
experience generally is that the net

receipts to the exchequer are likely 
to go up. In any event, this world 
curb the evil of black money very 
considerably.

MR. CHAIRMAN: This can be on 
two accounts: It can be either by the 
growth of incomes themselves or it 
can be because of the honesty of the 
assessee consequent upon rationalisa
tion of ta;: rates. How much would 
you attribute to one of these two 
factors? Second one is more important 
for us?

SHRI CHARAT RAM: Any guess 
about absolute amounts is really 
going to be-----

MR. CHAIRMAN: I am not *o 
much on the quantum; it has to be 
Subective evaluation?

SHRI CHARAT RAM: I would re
quest my colleague to explain the cases 
of a few countries for reducing the 
marginal rates of tax with gains to 
the exchequer.

MR. CHAIRMAN: That is by 
growth of income? Do you really 
think that rationalization of tax rates 
will bring about a different attitude to
wards taxation as such? It is a direct 
question and I want a direct reply?

SHRI H. B. DHONDY: If the ra
tionalisation results in a widespread 
recognition and the tax structure is 
fair both to the tax-payer and to the 
tax-gatherer, I would submit that the 
incentive to dishonesty is very vastly 
reduced. If the structure is reason
able and is realised to be reasonable, 
this is a question of building up 
mutual confidence; it has already 
started, to some extent, between the 
Department and the assessee. If this 
process can be accelerated through 
an internal practice, through a 
change in attitude of the Government 
in regard to its total policy, I submit, 
there is no reason to assume that the 
experience of India will be different 
from the experience of West Ger
many and Japan. We can distinguish 
them, but even on honesty. There 
was a great deal of dishonesty in 
Western Europe immediately after the
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war which was partly caused by the 
circumstances prevailing at that time. 
The moment it is evident that there 
was a determined effort by Govern
ment to encourage economic growth 
with a fair social justice content in it, 
there would be a vast accretion to 
tax revenue. This has been borne 
out in a number of countries.

SHRI VASANT SATHE: This is a 
very basic issue. I believe it goes to 
the root of our whole problem of 
unearthing black money. As far as 
this basic issue is concerned, I believe 
shortages relating to essential commo
dities affect the people immediately. 
If there is a goods shortage, the entire 
price structure of the Whole economy 
goes up. Therefore, while thinking 
in terms of basic essential commodi
ties, we find that in the industrial 
sphere, investment does not take 
place in the essential commodities, it 
takes place in that sector where there 
is a maximum margin of profit. For 
that section of the society which has 
got the purchasing power to purchase 
those goods, it does take place in 
what is known as the luxury or com
fort goods. Now, in this sphere, if 
the tax structure etc. is revised, sales 
tax, as you have said, is merged with 
the excise and all these facilities are 
given, how do you think that the basic 
investment for essential growth of 
essential commodities, on a ma*3 
scale, to meet the requirements of the 
entire society, will take place by the 
industrial class which has got the 
money? Whether they will invest in 
that? This is the basic question about 
shortages? Unless production take3 

place, shortages will not be removed.

SHRI CHARAT RAM: I am glad 
“that you have raised this very import
ant point and in the last few days, 
we have been discussing this matter 
with the Planning Commission. I 
would like to put it to you that this 
impression that the business com
munity is investing its resourceo in 
luxury item is not really borne out 
t y  facts. We are prepared to classify

with the Planning Commission as to 
what are considered to be essential 
commodities of mass consumption? We 
have analysed what its the position of 
investment oi each one of them. Let 
us assume that essential commodities 
of food are Vanaspati and Sugar. Then 
cloth ia also an essential commodity. 
These are commodities of mass con
sumption. In this respect, we can find 
out what is the position of the capacity 
that haa been built up? In the case 
of Vanaspati, the capacity is 100 per 
cent, that is, more than that of pro
duction and therefore no more invest
ment is really needed. There is a 
shortage of oil—domestic as well aa 
imported. In the case of sugar, if the 
sugarcane crop is good, the production 
of sugar will be more. This year, its 
production will be tonnes more 
and there may be a problem of its 
disposal. But the investment is also 
there. In the matter of cloth, the 
capacity ifl there; it can be increased 
by increasing expert. In our humble 
view, this is just an impression that 
we are going in for luxury items and 
non-essential items.

SHRI VASANT SATHE: As far as 
this sector is concerned, even in the 
items that you have mentioned, it is 
noticed that the production takes place 
basically in centralised system (capi
tal intensive mode of production) 
which, in turn, gives less employment 
as far as our vast masses are concern
ed. How does that solve the problem 
cf not only growth, but, social justice 
simultaneously? For example, in cloth, 
as you say.......

SHRI CHARAT RAM: I would like 
to go back to the ba»3ic background in 
which I made my suggestion about 
shortages. I mentioned that shortages 
create a situation of price controls; 
price contnols create a situation of 
large gaps between open market price 
and control price and lead to the 
generation of unaccounted money. If 
we want to reduce this gap, the price 
should be increased and the consumer 
will not be better off or worse off. But, 
the money which accrues in an un
earned incremental manner to the
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intermediaries will disappear. The 
State will get more tax, about 55 per 
cent or more and the black money in 
the hands of intermediaries will dis
appear. It was in this background 
that I.......

SHRI VASANT SATHE: The ordi
nary persons who have got low pur
chasing power, will absolutely suffer 
with the increase in price. How would 
you tackle that problem?

SHRI CHAR AT RAM: The consu
mer will not be affected. In the open 
market, if a cement bag is selling at 
Rs. 32 and the control price is Rs. 121- 
and if this is increased to Rs. 25|-, the 
consumer will get at Rs. 32|- but, the 
money in the hands of the middlemen 
will reduce.

MR. CHAIRMAN: Taxation is not a 
subject which can be discussed in 
vacuum. Mr. Charat Ham, I would like 
you to come to things which have a 
more direct bearing.-----

SHRI SYED AHMED AG A: I would 
like to ask one question. I would 
like to correct my impression. I would 
like to know as to the proportion of 
your investment in coarse cloth and 
in the finer varieties. You said that 
you were discussing with the Planning 
Commission.

SHRI CHARAT RAM: I would 
request my colleague, Mr. Madan 
Mohan Mangaldas, to reply to this 
question.

SHRI MADAN MOHAN MANGAL
DAS: I believe you wanted to know 
to what extent the textile industry in 
the country produces fine, superfine 
and coarse varieties. I think, in a ll.. . .

SHRI SYED AHMED AGA: I would 
like to know the proportion, whether 
more money is. ...

MR. CHAIRMAN: If he gives the
figure, you can work out the propor
tion.

SHRI MADAN MOHAN MANGAL
DAS: The production of fine and su
perfine cloth, both together, is about

75 per cent and the rest is coarse and 
medium.

MR. CHAIRMAN: Of the 100 per
cent cloth production?

SHRI MADAN MOHAN MANGAL
DAS: There is also the tremendoua 
rise in the Egyptian and Sudanian 
cotton prices. I think, in the near 
future, this will further reduce the 
production. _

SHRI ERA SEZHIYAN: Witness
was speaking about black money and 
unaccounted money. He made a refer
ence to the extent of high rates of 
taxation. Though this Committee i& 
not directly concerned with the reduc
tion of tax rates—which is the prero
gative of the Finance Minister when 
he announces his Budget proposals— 
for our own information, I would like 
to know whether he is aware of the 
study made previously by the Admi
nistrative Reforms Commission. There, 
they have stated:

“A study of the figures or detect
ed concealed income shows that at 
at least a major increase in the rate 
of taxation, was not followed by an 
increase in tax evasion. Neither 
decrease in the tax rates has brought 
about a higher tax response. There
fore, we endorse the view of the 
Direct Taxes Administration En
quiry Committee that tax rates by 
themselves are not to blame for the 
large extent of evasion in the coun
try.”

What would be your reaction to this? 
Secondly, tax evasion does not mean 
evasion in Income Tax only. There 
are also various other Acts, like the 
Sales Tax Act, Foreign Exchange Re
gulation Actf Import Trade Control 
Regulation Act, Customs Act, Central 
Excise Act etc. There is a conflagra
tion of so many Acts to be tampered 
with. I would like to have his reac
tion to this, whether he is confident 
that by just reducing the tax rates, we 
can achieve the objective of prevent
ing the proliferation of black money.
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SHRI CHARAT RAM: I would
request my colleague Mr. Shah, to 
reply to this question.

SHRI VIREN J. SHAH: I would 
request hon. Members to look at the 
two reports which Mr. Sezhiyan has 
cited. You will find that if you read 
this particular sentence, it leads us to 
erroneous conclusions. I think both 
the bodies, referred to by Mr. Sezhi
yan, were presided over by the same 
person, Mr. Mahavir Tyagi. I would 
go a little backward and refer to what 
the earlier Committee has said:

“While we cannot deny that higher 
is the rate of tax, the greater will 
be the temptation for evasion and 
avoidance, we feel that the tax rates 
by themselves are not to be blamed 
for the large extent of evasion in the 
country.”

This is one. Coming to ihe second 
report. I may quote:

“As a theoretical proposition, we 
might concede that higher the rate 
of taxation, the higher is the gain 
of evading tax. However, it is often 
forgotten that there is a cost even 
for evading and keeping evaded 
income and if the cost of evasion is
higher, then, the gain from it,___
the rate of taxation by itself would 
not be a motivating factor causing 
evasion.”

Then, follows a statement about study 
etc. One thing should be noticed here. 
While the Wanchoo Committee has 
considered the increased tax rates as a 
major cause for evasion, other Com
mittees have considered this as a con
tributing factor to tax evasion along- 
with other things. What doea it indi
cate? If the cost of making and keep
ing the black money or unaccounted 
money is higher, then, the savings in 
income tax, the temptation to save, 
would be less. I think, any cost benefit 
ratio would indicate thie. What is the 
position today? The cost is not higher. 
The cost is very much lower. The 
second is about study. This is an 
interesting study. This is about detect
ed concealed income. If we go on that

basis it does not necessarily lead to 
the conclusion that the concealed in
come went up and was in the same 
proportion as the machinery or detec
tion was working.

SHRI ERA SEZHIYAN: They made 
a study about concealed income. From 
the data available, they came to the 
conclusion.

SHRI VIREN J. SHAH: There are 
two things. All the Committeec have 
agreed on one thing. There is no diffe
rence of opinion in that, and that is, 
the higher the tax rate, the higher is 
the incentive for evasion of tax. 
Secondly, I would go back and refer 
to the question which was raised by 
the Chairman and which Mr. Dhondy 
answered elaborately, and I would cay 
that higher tax rates lead to evasion. 
In my opinion and in the opinion of 
many, if there is a reduction in the 
tax rates, there is a great likelihood 
ol reduction in evasion. I think there 
was also a question by Mr. Agarwal, 
whether this Rs. 52 crores would be 
made up. I think this would be made 
up. This is again a very f,mall matter.
I do not want to go into the various 
matters which Mr. Sathe had raised. 
It will lead to a considerable debate.

SHRI ERA SEZHIYAN: What will 
be the reaction of Mr. Shah or the 
ethers, if we keep the rates of taxa
tion at the higher level—it may not be 
97 per cent, but may come to 85 per 
cent—but we give tax credit in recog
nition of saving made etc.?

SHRI VIREN J. SHAH: Assuming 
that the option is to continue the 
existing arrangement, it would be 
slightly better; but, in our opinion, it 
is not likely to lead to the situation 
where the particular objectives of this 
bill and of this Committee, viz. of 
avoiding tax evasion, would be 
achieved. It does not seem to m  that 
this kind of marginal and small chan
ges could lead, in any substantive way, 
to curbing of this particular menace of 
black money. Your point was that 
income tax waa not the only tax; tHe ê 
are sales tax etc. also. That is why 
our Chairman had made, in his open
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ing remark^ the suggestion that with 
regard to excise and other duties, your 
problems, i.e. the problems between 
the State Governments and the Cen
tral Government should be sorted out.

MR. CHAIRMAN: I would like to 
come to the next point.

SHRI ERA SEZHIYAN: It has been 
stated in the memo, in this connection 
that in the opinion of the Federation, 
this anti-social practice of evasion of 
taxes and accumulation of black 
money cannot be met squarely by tax 
laws alone. I also agree there, because 
in India, the position is not the same 
as in Western countries where tax 
evasion is regarded as a social crime; 
here in India, it is treated as a feat of 
intelligence and a mark of efficiency. 
Therefore, I want to know the opinion 
cf the Federation as to how this pro
blem can be met, socially or other
wise.

SHRI H. B. DHONDY: We have 
attempted to answer it; but it is not 
easy. We would like to go back to the 
Wanchoo Committee’s findings about 
the causes which lead to the accretions 
of unaccounted money; and if we 
attempt to remove the causes them
selves, it is likely to reduce such 
accretions. There are 8 reasons given 
here. They are all before us; and I 
think they are valuable in themselves.

SHRI VIREN J. SHAH: May I also 
pay something? I think the deteriora
tion in moral standards is the parti
cular reason. People in all walks of 
life e.g. in business, industry, Govern
ment and particularly people who are 
in high places, should not give cause 
for people to think that this kind of 
money is welcome. If you can do it, it 
will be a tremendous contributory 
factor in removing the evil.

SHRI P. G. MAVLANKAR: I woujd 
like to invite the attention of the 
witnesses to the section where the 
objectives of the bill are mentioned.

MR. CHAIRMAN: Before we come 
to that, I think they will come speci
fically to clause-by-clause considera

tion. Anyway, they have given their 
reaction in the memorandum.

SHRI P. G. MAVLANKAR: I am 
aiso on general observations. In the 
printed memo, which we have received 
from them, in Section-I on “Objectives 
of the Bill” , there is a paragraph 
which says:

“No doubt, taxation nowadays has 
many purposes to secure. At the 
same time, the tendency to mix all 
the purposes has resulted in a situa
tion that no one seems to know 
what purpose or purposes the tax 
system as a whole is intended to 
serve and in what order of import
ance.......99

I would like the Federation to tell us 
what, according to them, is the order 
of importance. We have been told 
?bout human nature, i.e. how weak 
and bad it is, which leads to all kinds 
of unfair practices and social evils. I 
am not so sure whether L is always 
right to bring everything down to 
this question of human nature. Is it 
that the human nature is universally 
bad, or that it tends, in certain sec
tions, to be more greedy and more 
ambitious?

SHRI H. B. DHONDY: I understand 
that your first question is, “What is 
the priority, in the opinion of the 
Federation?” The tax structure, in 
fact, does intend to subserve certain 
principles, it may be self-contradictory 
in certain respects. There can be very 
little dispute that whatever be the 
country and its circumstances, the 
most important objectives of its tax 
structure should be to enable the rais
ing of resources for the proper func
tioning of Government in a manner 
acceptable to that particular commu
nity; and in doing so, particularly in 
the case of the less developed countries 
such as ours, to accelerate the econo
mic growth, consistent with social 
justice. One has, therefore, to put 
one’s priorities among these various 
objectives which are considered essen
tial, viz., (a) A Government needs a 
certain amount of money to carry on
its legitimate activities___that is tM
primary objectives; and (b) if it
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raises tits mbney without also sub
serving the objective and without 
accelerating the economic growth, it 
will be killing the goose in the long 
aun.

SHRI P. G. MAVLANKAR: I want 
the Federation *to tell u*3 as to what 
is their order of priorities.

MR. CHAIRMAN: You cannot have 
a tax system which narrows down the 
scope without at the same time accel
erating the economic growth. You 
have also to recognize that in a coun- 
tiy with all the disparities of income 
as in India, its economic growth can
not be at the sacrifice, totally, of 

social justice. You must have a 
balance of considerations; but the 
ultimate objective murst be increasing 
productivity and economic growth, 
■because that is the source of economic 
wealth. You should take the legiti
mate share of the resources.

SHRI P. G. MAVLANKAR: Would 
you illustrate: in what way should 
the mixing be done?

SHRI CHARAT RAM: In my open
ing observations, l had spelt out our 
priorities, totalling 8 or 9. As the 
first of these, I mentioned the econo
my of shortages leading to controls 
and licences. The second place I had 
given to high raters of direct taxes and 
the third to high rates of sales tax.

SHRI P. G. MAVLANKAR: Can we 
have a word about human nature?

MR. CHAIRMAN: Kindly excuse me 
io r putting this question. Would it be 
correct to say that one particular sec
tion of the community is more greedy?

SHRI K. N. MODI: Ic is due to high 
taxation, Sir. You are asking a parti
cular person to pay 97 per cent. It is 
97.75 per cent to-day and then on top 
of it, the authorities would also like 
to take away that 2.5 per cent because 
he has got some sort of benefit? here 
and there In the shape of perquisites. 
How would you like it if a man earns 
one hundred rupees and you take

away all the one hundred rupees from 
him? I do not think that that iti work
able. I do not know how one is to 
live, if by this simple method of high 
taxation, you eliminate the incentive, 
you eliminate savings and you do not 
allow savings for expansion, for 
growth etc. I believe that until and 
unless this high taxation is reduced, 
this problem will be there; if that is 
reduced, then this kind of problem will 
not arise. This is my humble sub
mission. I would not say that it is 
the business community which is 
responsible for these things.

If he has to lose one hundred per 
cent of what he earns, how can he 
live? So, there may be some such ten
dency, since he has to live. The ques
tion is this. What are the incentives 
which you have to give him. What 
are the incentives for savings and for 
growth? Even for a new company or 
a new entrepreneur, there should be 
some savings which he can invent. I 
do not know whether I am going out 
cf the way when I say this, but Gov
ernment think that there are mono
polies and there are only 100 big firms 
or houses, and, therefore, there (should 
be more people in industry. But how 
would a new entrepreneur come in it 
if he does not have the saving even 
to the extent of 15 per cent.

You need at least 15 per cent of 
the amount for floating a new com
pany. You can get 80 to 85 per cent 
from a financial institution, but you 
need 15 per cent yourself; if you do 
not have the 15 per cent out of your 
saving, then how can you enter & a 
new entrepreneur? How can there be 
expansion? How can there be growth?

So, my submission in an overall 
package deal is that if the country 
wants more growth, if the country 
wants more production and there 
should be no shortages, the tax struc
ture should be changed &na should 
be brought down.

SHRI MADAN MOHAN MANGAL
DAS: On the point made by Mr. Mav- 
lankar, may I say this? I believe that



490

he wants to know which section of the 
community is more vulnerable to this 
tendency.. . .

MR. CHAIRMAN: What Mr. Mava
lankar said was this. Possibly an 
impression was created that human 
nature as such was vulnerable to 
certain weaknesses. He Gaid that a 
particulr section in human society was 
more vulnerable, and if so, he wanted 
to know why it was so. If you accept 
the premise, you may answer it; if 
you think that everyone is subject to 
the same weakness, and every human 
bcong is subject to itf irrespective of 
the section to which he belongs, then 
the question does not arise.

SHRI VASANT SATHE: It is a
question only of opportunities.

SHRI VIREN J SHAH: I think
there is no intention to say that human 
nature is universally bad. I hope that 
is not the intention at all. But the point 
is this. When does human nature start 
acting in particular ways? When it is 
pressurised into a particular corner or 
when such opportunities arise, such 
things happen. Let me give you an 
example. When there is a strike by bus 
drivers in BEST, Bombay, the taxi 
drivers start charging Rs.1.75 instead 
of Rs.150 which is the normal rate. Not 
all taxi drivers charge it; most of them 
do, but there are a few who do charge 
only the normal rate. Similarly when 
there is an opportunity to make more 
money, some do so while some others 
do not.

Let me give you another example 
also. Suppose a man is honest and he 
does not want to make any money in 
an improper way; yet if he is earning 
only Rs. 500 a month, out of which he 
has to pay these taxes, and his wife is 

ill, his child is ill and so on, if he 'has 
an opportunity to make Rs. 500 more 
by doing something more, he will do 
it. That is human nature. I think 
that is what was meant by that state
ment about human nature.

SHRI AMRIT NAHATA: Some
basic questions have been raised by

some of the learned witnesses here 
Firstly, a balance has to be struck bet
ween the needs of revenue and those 
of investment. Secondly, growth should 
serve the purposes of social justice 
also.

Thirdly, the tax laws or the tax rates 
should be such that they do not cons
titute an incentive for dishonesty.

The term ‘growth’ is a very wide 
term. Today, in our country, the lar
gest contribution to unaccounted 
money comes from those sections of 
society which do not contribute any
thing to growth. Take, for example, 
the middleman, the traders, the 
wholesalers and the retailers; the 
gest chunk of black money comes from 
this section.

MR. CHAIRMAN: I think you mean 
generation.

SHRI AMRIT NAHATA: They are 
the persons who contribute to black- 
marketing, speculation and hoarding. 
They do not contribute anything 
directly to growth.

I would here repeat what Mr. Sathe 
said that the answer of the textile ex
pert was very misleading. The pro
duction of superfine and fine varieties 
constitutes 15 per cent, and naturally, 
only 15 per cent of the population 
consumes fine and superfine cloth. 
But what is the ratio of investment in 
superfine and fine cloth production to 
that in course cloth production?T*here 
is the case of synthetic and man-made 
yarn also to be considered.

Take again soap for example. The 
same is true in that case also.

In regard to textiles, in Japan, one 
thousand varieties have been fixed by 
Government. But in our country 
there are one lakh varieties, and 
hundreds of varieties of soaps; there 
is utter anarchy of the jungle in the 
sector of growth and in the pattern of 
investment. If that is rationalised 
and growth is made in those sectors 
which are concerned with essential 
commodities of mass consumption, that
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would be one step in the right direc
tion.

As regards the rates of taxation, I 
would submit that they have no very 
direct bearing on growth. Today, as 
I said, the proliferation of black money 
comes mainly irom those sections 
which do not contribute anything to
wards growth.

As regards human nature which has 
been mentioned, I think it is not a 
question of human nature, but it is a 
question of the values that have come 
to be accepted in our society. If a 
man possessing wealth enjoys status 
and power and respect in society, no
body bothers about whether that 
money is white or black; means have 
been sacrificed. So long, as money has 
power, money has status and money 
has respect, tax evasion and black 
marketing and black money are bound 
to be generated, whether the tax 
rates are high or low. 1S0, let us not 
go into the question of human nature 
and human values. The basic values 
today, rightly or wrongly, do not have 
any respect for human being, for toil, 
for labour and for productive labour. 
So, the social values being what they 
are under the present circumstances, I 
do not think that the tax rates are 
going to make any considerable impac 
on the question of tax evasion.

Anyway, even as regards the tax 
rates, an impression has been created 
that India is the most highly taxed 
country which she is not. For exam
ple, one small difference alone will 
make India a very low-taxed country; 
for instance, in India, the husband and 
wife are separately taxed.

SHRI H. M. PATEL: May I inter
vene at this stage? We have already 
spent one hour discussing certain 
issues, undoubtedly very important. 
But it is very clear also that there 
are certain very firm views which we 
liold about them. They have been 
stated. I feel that now we ought to 
go on to the detailed consideration of 
*he propositions, and let us have the

views of the witnesses. We are here 
to hear the views of the witnesses and 
not of the Members at this stage. We 
may cross-examine witnesses on the 
basic of the views which we hold, but 
I do not think we should discuss. . .

MR. CHAIRMAN: We are actually
cross-examining the witnesses on these 
questions, because these are very im
portant. It has a bearing on a very 
vital question, about the rationalisa
tion of tax rates. Members want to 
understand the views of witnesses on 
that.

SHRI CHARAT RAM: I think the 
hon. member, Shri Nahata, did not 
ask any question but was making ail 
observation. I would like to touch on 
only one issue he mentioned, where 
I am wholeheartedly with him, that 
the man who earns black money on 
account of the economy of shortages is 
not the man who probably is going to 
invest furthermore. But the point 
still remains that if the economy of 
shortages is to disappear or if the 
price structure is to be rational, this 
money, instead of going into the hands 
of the man who is less likely to invest 
in further expansion, should go into 
the hands of either the exchequer or 
industry which will use it usefully for 
the purpose intended.

SHRI VIREN J. SHAH: I would
like to comment only on one point. 
Mention was made about the types of 
soaps manufactured here, whe her it 
is luxury soaps or not. I think it 
would be an interesting study to make. 
That would take on Shri Sathe’s point 
also. I do not know whether any 
government organisation has attemp
ted it. When we talk about luxury 
and comfort goods, there is no stud^ 
made to indicate tne percentage of 
amount invested in what are really 
called luxury and comfort goods.

Talking about soaps, as regards 
soaps for washing cloths, there are a 
large number of small scale manufac
turers. I am sure Shri Nahata would 
like to support them. Thev are 
making hundreds of thousands of 
varieties of soap. Most of these soaps
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are not of the perfumed or sandal
wood type but are washing soaps. If 
we need not use soap for washing 
clothes, that is a policy decision Gov
ernment has to make.

SHRI K. R. GANESH: Not so; you 
are simplifying.

SHRI VIREN J. SHAH: The second 
point made is, atfain, with great res
pect, absolute conjecture, that the so- 
called middlemen are the biggest 
generators of unaccounted money. No 
one knows. How do we know that it 
is so?

MR. CHAIRMAN: We will appre
ciate your views on this since you are 
not a middleman.

SHRI VIREN J. SHAH: I am not 
a middleman.

SRI H. B. DHONDY: Shri Nahata 
made the point that a large chunk oi 
black money is generated by traders 
and middleman who do not contribute 
to growth. I would only like to say 
that a-s far as the distributive service 

is concerned, it is indeed essential for 
growth. It must accompany produc
tion because if you only produce with
out commensurate increase in distri
bution, you cannot achieve social jus
tice so far as the consumer is con
cerned.

MR. CHAIRMAN: If we have a
good, streamlined public distribution 
system, the controversy whether there 
is generation of black money will end.

SHRI H. B. DHONDY: The other 
point is that among the more develop
ed economies the proportion of the 

total production that goes into distri
bution is increasing and the employ
ment potential—which is a very im
portant point for India in the distri
butive functions in the total industrial 
economy is increasing. So it would 
be a mistake to minimise its impor
tance.

MR. CHAIRMAN: The high degree 
of competition takes care of malprac
tices at the distribution stage.

SHRI K. N. MODI: Regarding tex
tiles on the 15 per cent fine afi5 super
fine investment part, may I say that to

put up a plant for producting coarse 
and medium cloth needs more capital 
that for putting up a plant for pro
ducing superfine cloth? If you want 
to put up a plant with 25,000 spindles; 
and 500 looms for fine and superfine,, 
it might cost Rs. 1.112 crores, but if 
you want to put up a mill with the 
same capacity for coarse and medium 
cloth, it will cost Rs. 3 crores. So I  
want to make it clear that the 15 per 
cent investment is proportionately' 
less; it is 7.112 per cent. *

SHRI C. M. STEPHEN: As far as 
I could deduce from their memoran
dum, the entire argument of the 
Federation is cented on this point that 
whatever machinery Government may 
evolve, whatever coercive steps may 
think of, evasion cannot be fought, 
unless the basic causes you munerated, 
eight of them, are tackled and remov
ed. Now Mr. Chitale who was a mem
ber of the Wanchoo Committee had 
given a dissenting note in which he 
had analysed the income structure and 
pointed that the number of persons 
drawing an income of more than Rs.
5 lakhs is only 10,000 and the number 
of those who are drawing Rs. 50,000 
and above is only about 40,000.

Therefore it comes to this that the 
problem of evasion of tax by a section 
of population numbering about 10,000 
is the problem to be tackled. As for as 
the others are comcerned, to taxes are 
not expropriatory. Expropriatoriness 
comes only with respect to this small 
section. Your argument appears to me 
to be that if these 10,000 people are to 
be made to obey the law and pay tax, 
no coercive measure is going to succe
ed unless certain things are done. 
What are they? Tax rates must be 
reduced, controls and licences must go, 
sales tax must be removed, ceiling on 
allowances and parquisites must be 
lifted. If these things done, these 10,000 
people may be inclined to fall in line 
with Government policy and measures.

You know India has accepted a par
ticular social and economic philosophy 
where planning, controls and licensing 
have come to stay. Therefore, we
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have to start with the proposition that 
we have to live with these. Your posi
tion is that if we want to live with 
these, we will also have to live with 
black money. That is say, that these 
10,000 people will be able to hold out 
against the Government, against the 
nation and against Parliament and 
against the tax structure, whatever 
coercive measures we are going to 
take. Am I correct in saying that your 
point is that unless these things are 
done, these 10,000 people will be able 
to bring the Government to its knees, 
bring the legislature to its knees and 
that we need not pursue any other 
method?

SHRI CHARAT RAM: The least I 
can say is that our position or the 
general observations I made in the 
beginning have somewhat been under
stood appropriatly and correctly.

I have right in my first important 
point said thet only answer to almost 
all the civils that we having of unacco
unted money is increase, in production.
I did not say at any point—and it is 
not a fact also that the only people 
who produce goods are the people 
whose income is over Rs. 5 lakhs. There 
are thousands and thousands of people 
who produce goods and that is why in 
the second point I made I said .that 
The tax rates need reconsideration not 
only at the marginal rate level. I do 
not know about the figure Shri Stephen 
quoted, probably it must be correct, 
people paying over 75 per cent tax are 
only 10,000 in number. Whatever their 
number may be, I have suggested that 
there should be an adjustment and 
there ought to be an adjustment in 
other tax slabs also and also for the 
minimum exemption limit of Rs. 5,000 
being raised to Rs. 10,000. Our sugges
tion is that not the uppep 10,000 alone 
should be considered; not at all. The 
point still remains that nobody wants 
to hold the economy to ransom. The 
fact of life is that there are hundreds of 
thousands of people who are producing 
goods, and there are certain problems 
on account of which production is not 
going up. We do not blame anybody 
specifically for it, a n d  I think the Gov
ernment, the businessmen, the Mem

bers of Parliament—all of us—need to 
get together to find out how the 
production has to go up. But here, the 
economy of shortage continues for 
whosever‘s fault; we all feel that it 
will be difficult to get out of this prob
lem. There is nobody saying that 10,000 
people have to be given a preferential 
treatment. In the matter of sales-tax 
millions of people have to pay sales- 
tax. So, I think there is a little 
misunderstanding; may be I put it 
wrongly Or did not put it properly. The 
basic point for all of us is that the 
solution lies in expanding production 
by as rapid a rate as possible.

MR. CHAIRMAN: We appreciate
what you say.

SHRI VIRENDRA AGARWALA:
I wish to ask a few things. The 
Wanchoo Committee has produced a 
package deal which includes quite a 
few correctives as well as punitive 
measures. But in whatever you have 
pointed out in your general observa
tions, you have emphasized greatly on 
the positive and corrective measures 
You have said nothing in respect of 
punitive measures, while the Bill we 
are discussing this morning includes 
largely punitive measures. I think 
these are the tw0 extreme postures: 
one on the side of a correctives and 
the other on the side of punitive mea
sures. It is obvious that if the Gov
ernment or the country has to succeed 
in unearthing black money which is to 
the extent of Rs. 10,000 crores as has 
been pointed out by the Wanchoo 
Committee, this Committee will have 
to think in terms of a package deal, 
which means not only the punitive and 
corrective measures, but a combina
tion of all. If really we are keen to 
unearth black money, neither the cor
rective measures alone can bring us 
this Rs. 10,000 crores nor can the puni
tive measures alone succeed. I would 
request you to tell us whether you 
accept the Wanchoo Committee’s re
port as a package deal which includes 
both type of measures, or, you insist 
that only corrective measures need be 
taken up by the Government while 
ignoring all the punitive measures asi
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suggested by the Government. These 
are the aspects. I want to know whe
ther the position has been taken up by 
you, by the business community, as 
you have pointed out just now. The 
other position has been taken up by 
the Government. They have taken up 
the punitive measures. The Bill is 
nothing but a punitive measure. You 
have talked nothing about the punitive 
measures. The Committee 'is really 
interested to understand whether we 
have to go into the problem in a pack
age deal which the Wanchoo Commit
tee has recommended, whether we have 
to suggest to Parliament in that light.

What is your point of view on this 
point, because this is a rather very 
serious point and it te being debated 
hotly, and quite a few Members are 
seriously concerned to the effect that 
if we have to succeed in unearthing 
black money we must do something 
about this, and we cannot allow this 
menace to go on like this any longer. 
For that reason, we are really inte
rested to see that you should assist 
us in this task, and suggest some
thing comprehensive which will in
clude all aspects of the problem 
which can really help the •Govern
ment to unearth black money.

MR. CHAIRMAN*. If I may summa
rise it technically, the Wanchoo Com
mittee seems to have taken a stand 
that the Government should ration
alise the rates and, at the same time, 
make the law very extremely strin
gent, and provide deterrents against 
tax evasion. The witnesses from vari
ous organisations representing trade, 
who appeared before the Committee, 
have been canvassing rationalisation 
on the one side and leniency in the 
law on the other side. Mr. Agarwala’s 
question is that if you really want the 
Committee to achieve the objectives 
on the lines suggested by the Wanchoo 
Committee, then in addition to the 
rationalisation of rates suggested by 
the Wanchoo Committee, should it not 
be accompanied by a stringent provi
sion providing deterrents to make the 
evasion really unrewarding.

SHRI CHARAT RAM: I think this 
is a very important point, and you

will have seen already that the points 
that we have put up so far are not 
based so much on the technical aspects 
as on the general aspects. In my own 
opening observations, about the penal 
clauses, I have made it clear that we 
do not wish to plead for any sympathy 
or leniency. On the question of tax 
offenders and so on, I would request 
my colleague Mr. Shah to make some 
observations.

MR. CHARMAN: I want more
direct answers. Let us have a frank 
discussion.

SHRI VIREN J. SHAH: I do not 
think I am qualified to answer the 
questions on the penalty provisions. 1 
think Mr. Dhondy could deal with it.

MR. CHAIRMAN: On the philoso
phy.

SHRI VIREN J. SHAH: I would like 
to invite the attention of the hon. 
Member, Shri Agarwala, to the obser
vations that we have made in para
graphs 2.8 and 2.9. The point that we 
are trying to make is that the penalty 
or the punishment should be com
mensurate with the offence and the 
circumstances in w h i c h . . .

MR. CHAIRMAN: Are you on the
drafting or are you on the philoso
phy? We are now on the philosophy. 
Do you accept in principle that along 
with he rationalisation of tax rates, 
the Government must come out with 
some stringent provisions simultane
ously?

SHRI VIREN J. SHAH: The idea is 
that the question of drafting is rele
vant here.

MR. CHAIRMAN: We will come to 
drafting, on the subject of punishment, 
later.

SHRI H. B. DHONDY: Nobody can 
dispute that the punitive part of the 
recommendations are as important as 
the correctives. We entirely agree 
with the point that the punitive part 
of it is also important, but there is the 
other point of view that prevention is 
always better than cure. Really speak
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ing, if you look to the causes of the 
black money and prescribe measures 
or diagnose the trouble in order to 
prevent it, then the punitive part will 
automatically take its proper role.

MR. CHAIRMAN: The Committee 
has been anxiously hearing evidence 
on the question of rationalisation of 
the tax—rate, because witness after 
witness has been canvassing that this 
is one way by which you can prevent 
the evil, but the regret of the Commit
tee has been that to a direct question 
that we have been asking, whether a 
reduction in tax rates will bring about 
a corresponding reduction in tax eva
sion, the answers have been couched 
in all sorts of high-sounding economic 
philosophies and in an immaculate, 
diplomatic language and finesse, that 
we did not have a direct answer. Only 
today we have heard, from the Fede
ration which you represent, that if 
one reduces the rates of taxation, 
cases of evasion will come down.

SHRI CHARAT RAM: I would like 
to go on record that we have discussed 
this matter specifically among our
selves and we are wholeheartedly 
with this proposition.

MR. CHAIRMAN: Now,, on the 
drafting of the Bill, clause by clause.

SHRI CHARAT RAM: I would
request Mr. Dhondy to take up the 
first few clauses pertaining to the 
charitable and religious trusts.

SHRI H. B. DHONDY: The Fedra- 
tion’s views on this are given at pages
8 to 11 of our memorandum. But I 
may begin with a certain basic ap
proach. The main objectives of the 
Bill are, firstly, to prevent tax avoid
ance and secondly, to streamline the 
administration and reduce the cost of 
tax collection. Undoubtedly, the 
Federation recognises that the device 
of the trusts has been abused in the 
past. Already, before the Bill which 
is presently under consideration 
becomes law, some of the Wanchoo 
Commitee’s suggestions to prevent 
such abuses in the future have found 
their way. In effect, today, if you

look at the structure as it stands, it 
would be very difficult for persons 
having a substantial interest in public 
charitable trusts to divert the 
resources from the trusts officially and, 
at the same time, for a trust to escape 
taxation.

MR. CHAIRMAN: Our experience
has revealed that section 13(2) (h) is 
not a sufficient safeguard to prohibit 
malpractices. We have on record 
some statistics which show clearly 
that hundreds and hundreds of trusts 
are being created each one less than
20 per cent, whereas the aggregate is 
several times more. As it is the law 
is extremely deficient. We want you 
to address the committee on the as
sumption that section 13(2) (h). is 
not adequate.

SHRI H. M. PATEL: The witness
said that section 13(2)(h) came into 
effect from 1st April, 1973. How much 
fevidences could have been accumulat
ed to prove that it has not been found 
adequate?

MR. CHAIRMAN: From April to
August about six months have passed 
and people who are smart enough 
have already started working.

SHRI H. M. PATEL: So, within six 
months, we have got this convincing 
data!

SHRI H. B. DHONDY: I was refer
ring to all those recommendations of 
the Wanchoo Committee which have 
already been implemented, not just 
section 13(2) (h). Some 0f the recom
mendations of the Wanchoo Commit
tees in regard to trusts have already 
found their way into the Finance Accs 
of 1972 and 1973.

MR. CHAIRMAN: The main provi
sion has been section 13(2)(h). The 
others have been brought in to lend 
support to it. Mr. Patel, it is not from 
1st Aprli, 1973. It is 1970. That 
stands corrected. We will show you 
the data.

SHRI H. B. DHONDY: Since these 
amendments have become law, the «x-
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perience of people who have to advise 
honest public trusts in an independent 
capacity is that the cost of these addi
tional compliances is out of all propor
tion to the interests of revenue. Even 
ihe legitimate activities of bona fide 
trusts are in point of fact being sub
jected to unreasonable restrains by 
the excessive technicalities. The basic 
promise of our opposition is that in
come-tax law is not an effective medi
um to regulate the administration of 
public trusts. You have various other 
laws for that purpose. If it is felt 
that the working of public trusts needs 
to be regulated further, the Central 
Government may draft a model Bill 
for all the States to follow.

MR. CHAIRMAN: We have been ex
tremely anxious that bona fide trusts 
must be left out. At the same time, 
our view is ihat trusts have been * 
used as a devise to augment large 
commercial empires. Charity lite
rally begins at home. If charity is 
subservient to some other purposes, 
what is to be done? You may pinpoint 
those provisions which are likely to 
hit bona fide trusts which do not in
dulge in any malpractices.

SHRI H. B. DHONDY: I come to 
clause 5(1) which proposes to amend 
section 11. The basic objective of the 
amendment is praiseworthy because it 
makes the provision workable. In
stead of requiring a trust to distribute 
the whole of its income,'you are re
quiring only three-fourth of it to be 
distributed.

MR. CHAIRMAN: On the question 
of expenditure, we are going to re
consider and rationalise it.

SHRI H. B. DHONDY: Coming to 
clause 6(1) (a), when the Income-tax 
Act of 1961 became law, there were m 
existence at that time public charitable 
trusts for a particular community and 
Parliament in its wisdom did not give 
retrospective effect to that provision 
and exempted thotfe trusts. There ha9 
been nothing brought on record since 
then to show that that particular sec
tor of public trusts have been guilty 
of abusing it.

SHRI VASANT SATHE: How do 
you say it is retrospective in the legal 
sense?

SHRI H. B. DHONDY: Suppose a 
trust was created in 1940 and under 
the founder’s directions, which cannot 
be amended even with the*permission 
of the court in some cases, it was no 
doubt for public charitable objects but 
restricted only to one particular com
munity, say, Muslims. The position 
will be that by this amendment, the 
income of the trust will be taxed at 
this relatively high rate.

Coming to clause 6(1) (b)—Activity 
for Profit—the language is vague and 
extremely wide.

MR. CHAIRMAN: Is it all right if
we delete the word ‘primary*? Have 
you referred to the U.K. Act in this 
respect?

SHRI H. B. DHONDY: I am sorry 
I do not remember the U.K. Act in this 
respect.

SHRI A. K. JAIN: If it is conducive 
to carrying out the purposes of the 
trust, it should be exempted.

MR. CHAIRMAN: Let me tell you 
we were very much impressed by the 
argument advanced by one of the 
ladies who appeared before us. She 
said that they are providing employ
ment to indigent and fallen women by 
making some sort of pickles and that 
activity would be taxed. It is certain
ly not the intention of the legislation 
that th»s sort of activity should be 
taxed.

SHRI CHARAT RAM: We are with 
the Government in control being 
broadly exercised over the trusts. We 
are only trying to place before you 
the position that most of the charitable 
trusts have a building in which they 
might have let out some rooms as 
shops on rent or some auditorium to 
hold some meetings. These are basi
cally not profit—earning things. These 
are a few things on which we can 
subsequently give you more specific 
instances in writing.

SHRI A. K. JAIN: The word “actu
al’' should be dropped. You may say
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“ the main or ancillary purpose of the 
trust*’.

SHRI H. B. DHONDY: Clause 0 (i)(c) 
deals with identification of donors. 
Apart from the practical difficulties 
mentioned in the representation of the 
Federation, this provision will result 
in unnecessary taxation of trusts in re
gard to incomes where it is impossible 
to identify them.

MR. CHAIRMAN: But how do you 
take care of the other aspect, namely, 
the induction of black money?

SHRI H. B. DHONDY: If there is 
an individual anonymous donation to 
a charity and the fund is going to be 
utilised for a legitimate charitable 
purpose, the public interest is served.

MR. CHAIRMAN: That is one aspect. 
But Government should have substan
tial control in the utilisation of funds.

SHRI H. B. DHONDY: Certainly.

Then, clause 6 (iii) defines a person 
who has made substantial contribu
tion to the trust or institution. Here 
the amoum mentioned is Rs. 5,000. It 
must be related to the corpus. We 
have said that 20 per cent of the trust 
corpus would be a reasonable amount.

MR. CHAIRMAN.* Are you referring 
to the utilisation of revenue account or 
the utiliastion plus the corpus in the 
revenue?

SHRI H. B. DHONDY: To the extent 
the corpus is being spent.

MR. CHAIRMAN: On the mode and 
manner of investment of corpus some 
restrictions are sought to be imposed. 
Do you want relief there also?

SHRI CHARAT RAM: 1 suppose you 
are talking of control of government 
over anonymous donations.

MR. CHAIRMAN: I am referring to 
the utilisation and control of the funds 
of the trust.

SHRI CHARAT RAM; We are refer
ring only to that part of the funds 
which are covered by this provision, 
namely, anonymous donations.

SHRI H. M. PATEL: You have sug
gested that the utilisation of these 
funds should be subject to Govern
ment control. We have been told that 
the Charity Commissioner's organisa
tion that is set up in Maharashtra and 
Gujarat under the same Act are effec
tive in controlling the proper use 9* 
the charity. Now when you refer of 
“effective and appropriate”, does it 
mean that the Charity Commissioner’s 
organisation is an inefficient organisa
tion? If that organisation does not 
have sufficient powers now, that is a 1 
different question. Merely saying 
“governmental control” does not mean, 
anything. How is it going to be done, 
in an Act?

SHRI CHARAT RAM: In this case, 
we are really discussing the anony
mous donations. We have suggested 

1 that over this particular amount Gov
ernment can have whatever control 
they wish to have for identification 
purposes. With regard to control of 
expenditure by the Government, whe
ther it pertains to anonymous dona
tions or otherwise, under the Charities, 
Act there are various types of contrpl 
on the basis of which only donations 
can be received and funds expended.

MR. CHAIRMAN: Mr. Dhondy did 
not give a very clean chit to the State 
legislation on account of what the . 
Wanchoo Commission has submitted.

SHRI H. B. DHONDY: The provi
sions in law are there. It is a question 
of administrative implementation. You 
will not solve the problem by an addi
tional provision in another law, 
namely, the income-tax law. For 
example, under the Maharashtra Act 
investments over a certain amount 
have to be either in Government secu
rities or in approved securities. Now, 
if the adminstration of what is already 
in the statute is effective, you will be 
able to check whatever malpractices 
there are. By merely putting in ano
ther additional provision in another 
law you will not be able to check it.

MR. CHAIRMAN: The Wanchoo
Committee Report says that there 
should be Central legislation.
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SHRI H. B. DHONDY; It is for the 

constitutional pundits to decide whe
ther it is a Central, Concurrent or 
.State subject. That is why I said that 

in the case of ceiling a model Bill 
should be circulated and if it is found 
that it is not within the competence 
of the Centre to legislate uniformly 
for the whole country, certainly 1 
think it would not be very difficult in 
practice to get it passed by a majority 
of the States, if not all. But ultimate
ly the implementation will still have
lo  be done. I was saying that a sepa
rate law relating to thte administration 
of the trusts is the appropriate statu
tory machinery. The administrative 
machinery will have to be there.

SHRI VASANT SATHE: All the
witnesses suggesting that we should 
control only the utilisation of anony
mous donations but not ban the dona

tion even though a very large portion 
of it comes from black money7 Sup
pose black money comes in a big way 
in  anonymous donations and we want 
to ban it are you against it?

SHRI CHARAT RAM: First of all, 
there is genuine administrative diffi
culty and practically also it is diffi
cult. With great respect, when a trust 
is tfet up for a laudable public purpose 
very often donations are invited from 
the public at large and it is not prac
ticable to think in terms of maintain
ing meticulous lists of everyone of 
them. What I said was the Chamber's 
-view that Government should not 
apply the blanket taxation provision 
:in regard to donations merely because 
they are anonymous. If it is felt that 
individual donations over a prescribed 
amount may come from these coloured 
sources, then in regard to that part 
o f  it there may by some control. The 
further point was that since the 
spending of the moneys of the trust 
"from all sources, including anonym
ous donations, is already subject to 
control both under the various trust 
laws and under the income-*tax law, 
as regards the objects for which it 
must be spent, you are achieving the 
same purpose. Ultimately, the money 
is going to be spent. "We aretaking 
measures to ensure that * e  money is

going to be spent for a purpose which 
is considered to be in the public inte
rest, whether it came from one source 
or the other.

SHRI A. K. JAIN: Take the case
of Tirupathi where donations of more 
than Rs. 1 lakh are received every day. 
It is not being sugested that it is 
coloured money.

MR. CHAIRMAN: Some accounts
received about the donations to the 
Tirupathi temple are disconcerting 
We are told that there are heavy dona
tions and thes'e donations are mostly 
coloured money.

SHRI H. B. DHONDY: Let us 
assume for argument's sake that one 
part of it is coming from coloured 
money. But it is going fo be utilized 
for a public charitable purpose. It 
doas not go to the corpus of the 
charity.

MR. CHAIRMAN: You are harping 
on this point that if it is taken lor 
corpus it should be treated differently 
from the revenue part. I am told that 
in Tirupathi they have put up a board 
to this effect. How many of die 
donors know what is the corpus as 
against revenu? If It is coming to the 
corpus, then it is not spent.

SHRI H. B. DHONDY: In Maha
rashtra if it is to the corpus it is 
exempt. But under the income-tax 
law whether they are towards corpus 
or the revenue it is incumbent to be 
spent. To that extent it is a reasona
ble provision. But the point I am 
making is some control has been 
brought in, as I mentioned when I 
began my general observations.

MR. CHAIRMAN: Suppose a person 
has got Rs. 5 lakhs of coloured money. 
It is brought into the corpus and it is 
sought to  be diverted through 20 
trusts for acquiring commercial inte
rests. How do we check it?

SHRI CHARAT RAM: We agree 
with you that there is this problem 
of coloured montey being funnelled in 
some measure, whatever may be tht 
percentage, through anonymous dona
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tions. We really wish to find out a 
solution which checks the money 
being funnelled into various channels. 
But if at least a portion 0t the black 
money is spent on charities, is it not 
better than that money going to cor
rupt people? It is a sugestion. Of 
course, we have not given so much 
consideration to this point.

MR. CHAIRMAN: We will consider 
that question.

SHRI CHARAT RAM: Supposing 
we were to ban this anonymous do
nation going into the corpus and say 
that it must be spent on revenue 
account in the year in which it is 
received, would that appear a good 
solution?

MR. CHAIRMAN: That could be a 
solution. In fact, our anxiety is to 
find out a way by which genuine 
anonymous donations are not hit. The 
problem has eluded solution so far.

SHRI CHARAT RAM: It can be 
stipulated that anonymous donation 
should go only to revenue that it 
should be spent in the same year.

MR. CHAIRMAN: We will con
sider that.

SHRI H. B. DHONDY: Let us con
sider another aspect of this problem 
Let us assume for argument's sake 
that we will provide or ensure 
that the tainted money does not enter 
a trust for use as public charity. 
What will he then do with that 
money? Instead of utilising that 
money for a public necessity, he wil1 
fritter it away, which will be a greater 
menace for the society than if he con
tributes it for a charitable purpose. 
Let us be realistic. I am not for a 
moment suggesting that his action is 
laudable. But I am suggesting a 
realistic approach.

SHRI VASANT SATHE: Charity at 
the cost of the society.

MR. CHAIRMAN: In other words, 
diverting black money from extra

vagant, wasteful and anti-social acti
vities to charity.

SHRI H. B. DHONDY: The last 
point here is the definition of rela
tives. As it is, there is a wide defi
nition for general purposes which 
has already become part of the law 
as a reseult of the Finance Bill. The 
Wanchoo Committee recommendation* 
on the definition of "relatives” now 
introduced for this purpose is so wide 
that I can honestly say that I do not 
know who are my relatives. I dare  ̂
say this will be the position for nine 
out of ten trusts. Under the existing 
law an administrative certificate from 
the auditors was required. This pro
vision had not been complied with. It 
was explained to the department lhai 
it was absolutely unworkable for if 
such a certificate was given, it wa* 
given without the necessary verifica
tion and, therefore, was meaningless, 
or it was given very frivolously. I 
am specifically referring to clause*. 
(6) and (7).

MR. CHAIRMAN: We will com-
sider this point.

SHRI H. B. DHONDY: Now, I
come to another clause relating to* 
total ban on invesetment of funds of 
the trust in any concern carrying yit 
any business, including even the 
original trust corpus. I would res
pectfully say that the Bill goes even* 
against the provisions of the Wanchoo 
Committee’s recommendations wher^ 
they particularly have given exemp
tion in regard to the original corpus. 
The Wanchoo Committee itself re
commended in their report, para 177 
p. 185, that the original corpus should 
not be included. The Bill includes* 
this. That is the first point.

The second point is that once you* 
are told that all the extended provi
sions regulate that the money gene
rated from its invesetment is legiti
mately used for public charitable - 
purposes, not diverted to any donor 
or a substantial benefactor of the 
trust, etc., then why stop the trust 
from earning a larger income con
sistent with the responsibility of the 
trustees for managing the affairs o f’ 
the trust?
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MR. CHAIRMAN: We are not able 
to check the first. Clause 13(2) (h) 
is not effective. .

SHRI H. B. DHONDY: Clause 13 
(2) (h) relates to invesetments from 

-out of the corpus. I am now talking 
of incomes earned from other invest
ments, provided it is ensured that the 
income earned in a concern which has 
a substantial interest in the trust is 
not misapplied. Then, the income of 
the trust becomes larger.

MR. CHAIRMAN: And you can 
build on empire and have a still 
.larger income also. Is that fair?

SHRI H. B. DHONDY: Then, the 
answer is in the Companies Act. What 
is the purpose of using funds of the 
trust? To preserve control over voting 
power, the Companies Act has a pro
vision to see that the voting power 
in the public trustees...

MR. CHAIRMAN: Not in respect of 
all the companies.

SHRI H. B. DHONDY: In respect of 
a sizeable amount.

MR. CHAIRMAN: If your argument 
is correct, assuming we were to de
fine what is ‘control*, will you accept 
it? If we say, ‘contror includes vot
ing power given to public trustees 
and we take it as ‘control with the 
Government*, do you think that this 
provision is all right?

SHRI H. B. DHONDY: My submis
sion is that if that is the picture, the 
object has been met in the Com
panies Act. This provision is un
necessary.

MR. CHAIRMAN: - The public 
trustee may abstain from exercising 
the voting right conferred by this 
Section. . .

SHRI H. B. DHONDY: This is only 
an enabling provision to exercise the 
power.

MR. CHAIRMAN: Suppose we take 
care of that and give a mandatory 

^direction. Assuming that the voting

power is given to the public trustees 
and there is such a control, would 
you have any objection to that?

SHRI H. B. DHONDY: That is in 
the Companies Act. My point is: 
Where is the need for a total ban ori 
investments?

MR. CHAIRMAN: What is ‘control’ 
is not defined here. We will define 
what ‘control* is, that is, where a 
public trustee is entitled to a voting 
right, it will be taken as ‘contror. 
Does that adequately take care of the 
point that you are making?

SHRI A. K. JAIN: What is the 
purpose of banning invesetment in 
public companies? It is not that these 
funds are utilised by companies to 
build empires. As to whether the 
objective is being served by the Com
panies Act or not, you may kindly 
examine it. In our opinion, the 
provision of voting power in the case 
of 25 per cent of the capital of the 
company or Rs. 5 lakhs whichever is 
less is adequate. If you think that a 
public trustee is not utilising that 
power, you can give 3 direction to 
public trustees that they should uti
lise that power. That will be ade
quate to ensure that the funds of these 
trusts are not utilised for building up 
of empires.

MR. CHAIRMAN: How do we
assure exemption to such companies 
only unless there is a law to the 
effect, as has been contemplated plus 
proper definition of the word 
‘control*.

SHRI A. K. JAIN: Suppose I invest 
a few lakhs in a company. I cannot 
exercise the voting power. I cannot 
utilise that money for controlling 
that company. The voting power, in 
fact, will be in a public trustee.

MR. CHAIRMAN: What you are
trying to make is that the Companies 
Act takes care of divesting any such 
person of the control. What objeo* 
tion have you got if we define ‘control* 
here? It will take care of such cases

SHRI H. B. DHONDY: ‘Control*
can be defined. Once that is done,
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there will be no need for a ban on the 
use of funds for any such purposes.

MR. CHAIRMAN: There are othei 
companies in which this does not 
happen.

SHRI A. K. JAIN: It can happen
only if the investment is less than 5 
per cent of the capital of the com
pany.

MR. CHAIRMAN: In any case, if 
the invesetments are more, it is 
covered by the Cctynpanies -Act and. 
if the invesetments are less, then 
empires cannot be built. That is 
your point.

SHRI H. B. DHONDY: Yes, Sir.

MR. CHAIRMAN; As regards Sec
tion 153B and Section 187B of the 
Companies Act to which you are 
referring, these provisions do not 
apply, firstly, where the trust is not 
created by instrument in writing and. 
secondly, where the value of the 
shares, etc. held by a company in the 
trust does not exceed Rs. 1 lakh; ex
ceed 1 lakh but does not exceed Rs. 5 
lakhs or 25 per cent of the paid-up 
capital of the company whichever is 
less. That is the provision.

You are speaking of 5 per cent. It 
is 25 per cent. You better check it 
up.

SHRI A. K. JAIN: Our impression 
is that it is 5 per cent I will check
il up. If it is 25 per cent., it can be 
brought down further.

MR. CHAIRMAN: If it is 25 per 
cent, it is fairly large. . . .

SHRI SHAH: ‘Whichever less*
means either one lakh or five lakhs or 
25 per cent. With respect to the 
second part, that the public trustees 
may not exercise, that apprehension 
seem»i to be a bit difficult to appre
ciate.

MR. CHAIRMAN: If it is less than 
one lakh, it does not come in at all.

SHRI SHAH: It is intended for large 
amounts. If it is lesr? than one lakh, 
it is not a large amount.

MR. CHAIRMAN: Where you have 
hundred per cent voting power and 
funds like 30 lakhs and 50 lakhs, then 
what happens?

SHRI H. B. DHONDY: With respect 
to whatever provision of law, you wiil 
find human ingenuity attempting to 
evade it. Let us take a practical view. 
The best way of dealing with it would 
be to include debentures also.

MR. CHAIRMAN: My question is 
this. As long as ‘control’ ks fully and 
properly defined, what other objection 
do you have?

SHRI H. B. DHONDY: Do I under
stand that the proposal now is-----

MR. CHAIRMAN: There is no pro
posal. It is juct a question.

SHRI H. B. DHONDY: Allright; it 
is a hypothetical question. For argu
ment’s sake, if there is a definition of 
‘control’ to the satisfaction of the 
Committee, control over the moneys 
invested by a person.

MR. CHAIRMAN: Taking care of 
the drawbacks in the Company Law.

SHRI H. B. DHONDY: Then with 
that safeguard, the provision would be 
exemption to trusts where the income 
is derived from investments made 
which would come under control-----

MR. CHAIRMAN: Investments are 
banned except if they are in any busi
ness which is owned or controlled by 
Government. Once the deficiency in 
the Company Law is cured, then you 
can invent in companies which would, 
by this definition, be controlled or 
deemed to be controlled by the Gov
ernment, and your problfem 0r appre
hension that your revenues would be 
decreased will not exist.

SHRI H. B. DHONDY: I was think
ing of control by the company. You 
are talking of control by the Govern
ment. This scheme would include an 
explanation defining ‘control by Gov
ernment* to include control through 
the exercise of voting power under the 
Companies Act...



5 0 2

MR. CHAIRMAN: Let us remove
that deficiency.

SHRI CHARAT RAM: Our main
concern in making this point is that it 
should not lead to reduction of earn
ings by the trusts; the return should 
not go down.

MR. CHAIRMAN: Yes.

SHRI VASANT SATHE: The whole 
object appears to be that the trusts 
should not be depleted in their return 
by their investment. So, in addition to 
the words ‘owned or controlled’, if we 
were to say ‘owned, controlled and 
approved by the Government’—if this 
js enlarged to the extent of also 
investment in companies which are ap

p ro v e d —will that meet your require
ment? The whole idea in introducing 
thi>3 Clause appears to be that, apart 
from controlling rights through voting 
rights, we also want to discourage 
investment via trusts enjoying the 
other benefits of exemption, etc. 
Therefore, if we were to say 
‘approved’ aVso, will that be allright?

SHRI CHARAT RAM: All that I can 
.cav is that we really have a bit of 
horror for situations where there is 
vast discretion with Government. We 
like rules in which judgment and dis
cretion of the adminV3tration is some
what less.

MR. CHAIRMAN: Next point.
SHRI SHAH: I just want to add

that the apprehension of public 
trustees not exercising may not be 
quite warranted.

SHRI P. G. MAVALANKAR: Sup
posing over and above the provisions 
in the Companies Act if there are two 
further restrictions, one subject to 
approval by the Commissioner as in 
Maharashtra and Gujarat and second
ly subject to these investments being 
approved by Government, what is the 
harm? Control of the management is 
&]so taken away by the voting power 
being lifted out totally. If this 
happens, what is the harm?

MR. CHAIRMAN: That is precisely 
what we have to consider. We would

not want their incomes to be less. The 
Committee would like to consider a 
proposal in which the incomes are not 
affected and you are divo3ted of 
control. ‘Approval* might present 
some difficulties so far as the depart
ment is concerned. This includes one 
more important point, as, go  far as 
the public trustees are concerned, they 
are not concerned about tax avoidance- 
as such. Take care of problems which 
are genuine. If you attempt it, it 
will start a hornet’s nest. The trustee 
is not interested. *

SHRI VIREN J. SHAH: Tax avoid
ance comes subsequently. In order 
to avoid tax and control companies 
through monies which have come 
through the trust, that controlling 
part is taken care of by the Public 
Trustee.

SHRI H. B. DHONDY: Even the
small marginal benefit, where the 
Wanchoo Committee’s recommendation 
has not been fully accepted in the 
Bill, the benefit iry respect of an 
additional house if the two Houses 
are at two different stations—that 
part of the thing is not taken care of.

MR. CHAIRMAN: We will consider
it.

SHRI A. K. JAIN: On clause 12,
Sec. 44B—here in principle we have 
no objection. We want to increase the 
limit for many commodities. The turn
over should be increased to Rs. 5 lakhs 
from Rs. 2.5 lakhs and further it 
should be adequately publicised and 
an opportunity should be given to the 
assessee in advance. It should be 
brought into effect in 1976-77, (ac
counting year 1975-76). March 1974 
is juit six months ahead. We want one 
year gap should be given.

SHRI H. B. DHONDY: With regard 
to clause 12, at the moment as the 
provisions stand, the details would be 
spelt out in the rules to be prescribed.

MR. CHAIRMAN: We will try to 
bring it out.

SHRI A. K. JAIN: There are penal 
provisions regarding the manner of 
maintenance of book*. Here there 
are large and small assessees.
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MR. CHAIRMAN; We will take 

care of that. We will not cast this 
burden on the Board also. Whal we 
intend providing and what the com
mittee would consider providing is 
that if you can take care of it your
self, it is all right. There will be 
some guidelines. But the Board will 
not be under any obligation in this 
regard.

SHRI MADANMOHAN MANGAL- 
DAS: I will be dealing with this 
clause 14 (Sec. 64). I will deal with 
the income arising from assets trans
ferred to the individual’s grand sons 
to be included in the total income 
of the individual. I take it that this 
clause will not have any effect on the 
gifts already made in the past. It 
would not have any retrospective 
effect.

MR. CHAIRMAN: The incomes
hereafter will be taxed in respect of 
these gifts. The law is clear.

SHRI MADANMOHAN MANGAL- 
DAS: If the gifts are given in the 
last 7 or 10 or 15 years.

MR. CHAIRMAN: We understand 
that only the gifts made hereafter 
will come under this clause.

SHRI MADANMOHAN MANGAL- 
DAS: I honestly feel that this would 
be a very impossible situation-----

MR. CHAIRMAN: Administrative
ly.

SHRI MADANMOHAN MANGAL
DAS; Also for the person who has 
made the gifts. He would not have 
the peace of mind. Supposing for the 
sake of argument... „

MR. CHAIRMAN: Pay tax and
have peace.

SHRI MADANMOHAN MANGAL- 
DAS: One wants to live honestly. 
We want to live in peace in the later 
life. I think if this clause is going 
to be retrospective, it is going to be 
absolutely impossible.

MR. CHAIRMAN: Its working is 
going to present difficulties for the

administration and going to cauae 
hardship to those who have already 
acted under it.

SHRI MAD AN MOHAN MAN G AL
DAS: This is very important. Some 
of us around this table are grand* 
fathers. I ensure they love their 
grand-children. They want to live 
peacefully hereafter. Supposing, a 
person has Rs. 5 lakhs, he has given 
Rs. 4 lakhs in the past as gifts to his 
grandrchildren. He is left with Rs. 
1 lakh. He is asked to lump his 
income and wealth. How is he going 
to do?

MR. CHAIRMAN: This is a hard
ship in the existing gifts. All right..

SHRI MADANMOHAN MANGAL- 
DAS I think if you have it retros
pectively, it is going to be a really 
impossible situation.

MR. CHAIRMAN: Hardship on the 
assessees and administrative difficul
ties.

SHRI VASANT SATHE; Here, a 
man who has gifted out of Rs. 5 lakhs, 
Rs. 4 lakhs to his grand-child ren 
who may be two years old. What is 
the objective of doing that?

SHRI MADANMOHAN MANGAL- 
DAS: Element of love.

SHRI VASANT SATHE; That i« 
it? Is it element of love or element 
of evading tax?

MR. CHAIRMAN: Sometimes the 
element of love is ateo there.

SHRI VASANT SATHE; Why 
should it not be clubbed? What ii 
the harm? I want to know as to 
what is the hardship on the grand
father?

SHRI MADANMOHAN MANGAL- 
DAS: I think I should explain it to 
him. It is understood or presumed 
that the grancj-children are under 
your control and your son is alio 
under your control. It does not hap
pen in the ordinary life. Most of you 
know that they are very independent
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Even the grand-father does not know 
what sorts of investments the son has 
made for the grand-children and what 
is the income out of it. But he will 
be imposed with all the penalties. I 
think he will be in a really impos
sible situation. How do you expect 
that the grand-father should know 
what income the gifts he has made 7 
or 10 years ago is fetching. We would 
not know what my son invests or 
what he does. He is an architect and 
I am in the business. I certainly do 
not know where he invests his sons’ 
income. So you want the grand
father for years on end to really give 
a correct data as to what is the in
come?

MR. CHAIRMAN; That is the ad
ministrative difficulty.

SHRI VASANT SATHE: We are
not talking of gifts to the son. We are 
talking of gifts either to the son’s 
wife or son’s minor children. There
fore, if a gift is made ten years back 
to the son’s minor child, definitely it 
Is not the minor child which has 
invested it somewhere. The grand
father should know where it has 
gone.

SHRI MADANMOHAN MANGAL. 
DAS: I think you have not under
stood. The minor children of my son 
are not in my custody. They are in 
the custody of my son who is a major 
and who is responsible. I think when 
I give a gift, I should be able to do 
it with the feeling that as I have 
given the gift tax, for the future I 
will not be responsible.

SHRI VASANT SATHE: Incident
ally, what will be the clause that will 
be really affected by this sort of 
gifts?

MR. CHAIRMAN: It is the princi
ple we are talking of.

SHRI MADANMOHAN MANGAL- 
DAS: I think this is a very impor
tant point.

MR. CHAIRMAN: Yes. Every pro
vision is important. I think there 
are some which are more important

on which you would like to make 
your submissions.

SHRIMATI SHEILA KAUL: Some
times, even very ordinary people 
would like to give gifts to their grand
children. As the witness has just 
mentioned, I do personally feel that 
it is going to cause much hardship.

MR. CHAIRMAN: Anything of
compassion appeals very quickly to 
the hon. Lady Member.

SHRI MADANMOHAN MANGAL- 
DAS: So far as gifts to be given in 
the future, instead of having a sort 
of a lien on the property transferred 
for the tax dues etc., I personally 
would feel that the idea is that the 
assets should not be transferred to the 
grand-children so that there is an 
avoidance of tax. Instead of having 
this sort of a link between the grand
parents continuously for years on 
end, I would rather have a steep gift 
tax rate for giving assets to the 
grand-children and be done with ins
tead of having a continuity of this 
sort of responsibility for ascertaning 
as to what will be the income on the 
assets transferred to the grand-child
ren. You can increase the rates at a 
prohibitive manner if you like but at 
lea6t spare the grand-parents this 
hardship.

SHRI VASANT SATHE: A hanging 
sword.

SHRI MADANMOHAN MANGAL- 
DAS: I would rather like to have an
impossible gift tax.

MR. CHAIRMAN: Why not have 
the same principle to father to son 
and wife to husband?

SHRI MADANMOHAN MANGAL- 
DAS; Well, you can do it. My point 
is this. So far as grand-children are 
concerned he has no control over 
them. These are two different pro
positions. You can make the provi
sions of gift tax so difficult that one 
should not be tempted to give a gift. 
Once having given a gift, you siiould 
not do this; you should forget it..
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MR. CHAIRMAN: Suppose it is

now 60 or 70 or 80 or 90 per cent, well,
you say, it should be 97.75 per cent. . .

SHRI MADANMOHAN MANGAL- 
DAS: Make it even 100 per cent I 
don’t mind-----

MR. CHAIRMAN: I appreciate
your anxiety.

SHRI MADANMOHAN MANGAL- 
DAS; I feel very strongly about it 
because I happen to be a grant-
parent. You say return is wrong, the 
return is not given in time, there 
are wrong figures etc. I know what 
sort of mischief it could play.

SHRI H. B. DHONDY: The incomc 
on income is subjected to the clubbing 
provisions. It will create enormous 
administrative difficulties.

SHRI MADANMOHAN MANGAL- 
DAS: Income-on-income is worse. 
How could you really evaluate all 
this? I really do not understand how 
you will do it. How can he fill up 
the forms.

MR. CHAIRMAN; If the law is 
such you have to do it.

SHRI MADANMOHAN MANGAL- 
DAS: I am talking of pa6t gifts

MR. CHAIRMAN: Administrative
difficulties I can understand but in 
future if this law is there, there is 
no difficulty.

SHRI MADANMOHAN MANGAL- 
DAS: Have punitive gift tax and do 
whatever you like for the future. 
Foi the past it is impossible.

MR. CHAIRMAN: We will consider 
and give our careful consideration in 
view of your fervant pleadings.

SHRI MADANMOHAN MANGAL- 
DAS: So far as one’s wife in employ
ment is concerned. . . .

MR. CHAIRMAN None of you 
should be worried.

SHRI MADANMOHAN MANGAL
DAS: What will happen is this. A 
friend starts a new company and he 
employed my wife. His wife is 
employed in my company. How what 
hapens is-----

MR. CHAIRMAN: Under garb of
giving remuniration to the wife in 

the concern in which one has subs
tantial interest, this is used as a 
devise to defraud the income and the 
provisions of Section 40A are found 
to be hopelessly inadequate and that 
is the real difficulty.

SHRI MADANMOHAN MANGAL- 
DAS: There may b<e a few cases 
where flagrant violations take place. 
Large sums are given. There are 
also fringe benefits given. But what 
happens is, the honest people suffer. 
That is the real point. People are 
spending more time in the preserva
tion of wild life that it is time that 
we think in terms of the preserva
tion of honest species of human be
ings. It is impossible for an honest 
person to function in this country. 
For God’s sake, I ..appeal to you, do 
something at least by which honesty 
is preserved at least among a few. 
Do you want this to happen? My 
friend starts a new company and he 
says I will employ your wife in my 
company and you employ my wife 
in your company. Do you want this 
sort of thing to happen in every 
sector?

SHRI P. G. MAVALANKAR: 
Employment is given on merits.

SHRI CHARAT RAM: We agree, 
there are cases of misuse. It should 
be looked into. There are thousands 
of persons in small business, 'trading 
business, small production business 
etc. They go for example to places 
like Jullundur, Ludhiana, Ambalja etc. 
All of them work. So, this is a point 
well worth your consideration. We 
put it to you that while trying to 
avoid concealment or transmission of 
the income of the richer people —

SHRI H. M. PATEL: The point 
made was about fixation of a celling.



506

SHRI CHARAT RAM: Ceiling is a 
good suggestion and a practical pro
position.

MR. CHAIRMAN: There is a strong 
case for ceiling. Now, what about 
the settlement machinery? What 

have to say on that?
SHRI A. K. JAIN: On Clause 16. 

I have a comment to make. You may 
restrict it in cases where it is con
trolled by the people. But here we 
are putting a new classification—even 
where a share is not taken at all, it 
is deemed to be a transaction.

MR. CHAIRMAN.* We have statis
tics with us. Manufacturing profits 
are tabulated in transfers. Supposing 
you have many shares and that is 
your business. You have manufactur
ing profits. You go on selling at a 
loss and that means a loss to the re
venue.

SHRI A. K. JAIN: Supposing there 
is a lose in share business. You -can 
set of the loss in the speculative in
come.

Now you are trying to have a sepa
rate classification. It cannot be set 
of.

MR. CHAIRMAN: We have to
weigh the two. Any way, you proce
ed to the next item.

SHRI A. K. JAIN: Clause 18u- 
Section 80G.

We do not want to discourage in
dividual charity.

SHRI CHARAT RAM: We wel
come the medical benefits. When the 
p >oplo become old and old, they 
cannot carry on their business. We 
have to suggest that it may be consi
dered. In the post-retirement stage 
they cannot function at all.

SHRI A. K. JAIN: Clause 25.—'The
proposed provision is pursuant to the 
recommendation of the Wanchoo 
Committee. It hag been suggested 
that the entire expenses should be 
allowed.

MR. CHAIRMAN: We shall see.

SHRI D. C. KOTHARI: Clauses
in Chapter VIA, if there is a loss no 
relief is given.

MR. CHAIRMAN: We shall consi
der.

SHRI D. C. KOTHARI: There is a 
suggestion on page 17 in regard to 
medical e x P en ses. These can b e  ex
tended to independent self employed 
persons.

MR. CHAIRMAN: Would you send 
us precisely the draft embodying 
views on Clause 19—New Section 
80GG and 80VV.

We may go to Sections 104 and 
109.

SHRI CHARAT RAM: The exist
ing law is satisfactory.

SHRI O. P. VAISH: Section 132 
(1A). We have pointed out in the 

memorandum the way in which pro
visions are drafted—for instance we 
have mentioned the very basis of 
exercising the power of search and 
seizure—reason to suspect or reason 
to believe.

MR. CHAIRMAN: Reason to sus
pect is not for original authorisation. 
This reason to suspect is after some 
proceedings have taken place.

SHRI O. P. VAISH: In the case of
new assessment, we have more of 
reason to believe and the reason to 
suspect. As you will kindly refer to 
the Supreme Court Judgment, they 
have almost equated the two.

MR. CHAIRMAN: Reason to sus
pect is subjective but it is not sub
jective in the case of original authori
sation. Original authorisation has 
‘still to believe’ .

SHRI O. P. VAISH: In fact it wa* 
probably not pointed out at that time 
or was not noticed that we have 
changed the terminology from 'reason 
to believe* to ‘reason to suspect’.

You will notice in 132 (1A)—autho
rised officer can act on a reason to 
suspect, while the other hag to act
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on reason to believe. The original 
taxation is on the basis of reason to 
believe. In the case of an authorised 
officer who is a junior officer, he can 
act on the basis of reason to suspect. 
The reason to suspect is on rumour,

MR. CHAIRMAN: One is by th© 
Commissioner. Why are you saying 

—lower officer? I am on proposed 1A 
, and extension of the existing autno- 
risation.

SHRI O. P. VAISH; In both the 
places it is not the proper termino
logy which should be used. In fact 
it is a matter of exercising greater 
caution by the officers concerned* 
while they exercise this power of 
search and seizure. Even in cases 
under Section 147 where there is 
“reason to believe” , we have a 
large number of cases where the 
court has repeatedly stressed that 
in the case of action being taken 
arbitrarily or where it is not 
warranted, the officer should know 
that the words are “reason to be
lieve” and not “reason to suspect.” I 
am only referring to the observations 
of the Supreme Court. '

SHRI SHAH: My submission is that 
when we use Ihc words “reason to 
believe” or “reason to suspect” we 
have to see whether the words create 
a situation where we cannot act. 
Suppose we were to use the same 
words “reason to believe” we have to 
ask ourselves “does it create a situa
tion where we cannot act?” Accord
ing to courts, “reason to believe” has 
•been interpreted as requiring more 
reasonable grounds for action as 
against acting on mere suspicion.

SHRI H. M. PATEL: Therefore the 
point is made, it seems to me, that 
even in this case an officer should 
act on the basis of belief rather than 
suspicion. I think it is reasonable. 
Why should we bring in ‘suspicion* 
rather than ‘believe*?

MR. CHAIRMAN: We want to
understand their viewpoint.

SHRI H. M. PATEL: I agree that
we are trying to understand their 
viewpoint lout, in the process, I am 
trying to understand, as a Member of 
the Committee, the point which you 
are presenting.

MR. CHAIRMAN: The one whicb 
we are presenting is that of the peo
ple who have drafted this Bill. In the 
original authorisation with reference 
to the efforts to get at some conceal
ment it will be seen that these efforts 
in regard to search and seizure are 
based on reason to believe. When 
they have to go further, at that 
time a relaxation is given. Origi
nally the action is governed by a 
stricter rule than would be required 
at a later stage. I think it is quite 
rational.

SHRI O. P. VAISH: In this con
nection our only submission is that 
“reason to~ believe” requires a more 
reasonable ground than suspicion.

SHRI K. N. MODI: There should 
not be an element of vindictiveness 
on anybody’s part. You may have a 
search, but what I am told is that 
if you have a function, the Income 
Tax Officer can come for the func
tion and after the function is over the 
Inspector can ask questions of the 
guests. Then, you must have a safe
guard that there should be no win- 
dictiveness. Otherwise it will create 
a wall between the assessee and the 
Income Tax authorities. So our sub
mission is that while you are re
drafting it, it should be seen that 
there is no element of unnecessary 
victimisation or vindictiveness.

MR. CHAIRMAN; Then what do 
you suggest we should do if we 
want some sort of effective enquiry 
at expensive marriages or other 
social functions? What is the way 
out? We are living in a Gandhian 
world, but that is a different story. 
Let us come down to something more 
practical and realistic.

SHRI K. N. MODI: It is good that 
you are going to have simp]* marri
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ages, but this sort of mistrust should 
be avoided.

MR. CHAIRMAN: You have put
forth your viewpoint, and the Com
mittee will consider the entire prob
lem. It can never be the intention 
of the Government or of this Com
mittee to harass anybody or humi
liate anybody. But still, things are 
happening which are undesirable 
and something has to be done. One 
philosophy is that if we have the 
enactment some harassing will be 
there and therefore we should not 
have any enactment, the other philo
sophy is that if we have the enact
ment it will act as a deterrent.

SHRI K. N. MODI: The intention 
of harassing may not be there. But 
the fundamental point is that it 
interferes with the democratic rights, 
and this is a serious objection which 
1 would like to raise here.

MR. CHAIRMAN: We have under
stood your viewpoint.

SHRI O. P. VAISH: Sir, our sub
mission is that since this is only an 
experimental provision, we thought 
that this kind of provision itself will 
have to be exercised with caution.

MR. CHAIRMAN: The level of the 
organisation will certainly consider 
this.

SHRI O. P. VAISH: The other
point I would like to submit is that 
since these powers are to be exer
cised according to the Wanchoo Com
mittee Report in a big way—and in 
all these acts where this kind of the 
power exists—there is a kind of a 
deterrent punishment given to the 
persons concerned in the Department. 
We have given our suggestion for 
modification of this Clause, on page 
21 of our Memorandum. It is on the 
lines of the Foreign Exchange Regu
lations Bill or the Customs Bill.

MR. CHAIRMAN: There is one
basic difference. Let me tell you why 
this provision is there in the Fore
ign Exchange Regulations Act and 
the Customs Act and why it is not 
here in this proposed Bill. There it

is some tangible property which is 
being searched. If i^ is there, then 
the officer proves his bona fide belief 
but here when you are talking of 
concealment, there are so many ways 
of doing it—one may be having the 
money concealed in his building etc. 
Here it is quite different as compared 
to the Foreign Exchange Regulations 
Act and Customs Act. One thing is 
that you have to make a very strong  ̂
case for your argument, otherwise 
you will be causing a terrible burden 
on the Income-tax Department.

SHRI O. P. VAISH: After all they 
wilS }>e searcing for a tangible 
property may be books of account or 
may be jewellery or other valuable 
article. If somebody reports about 
the unaccountable money and other 
things, one can make the search and 
he can find the search is successful.

MR. CHAIRMAN: If it is not found 
and the search is unsuccessful then 
the officer is mala fide. >

SHRI K. R. GANESH: The present 
position is that only the Commissioner 
is authorised.

MR. CHAIRMAN: Are you trying 
to suggest something different here?

SHRI O. P. VAISH: Sir, we have 
suggested here the following:

“ 133B (1) Any income-tax autho- - 
r i t y  exercising powers under this ( 
Act or any rule made thereunder^ 
who,— y

(a) Without reasonable belief, j 
searches, or causes to be search- *\ 
ed any building, place, vessel, 
vehicle, aircraft or person; etc., 
e t c  ”

In fact, it starts from the premise 
that the action has been taken 
without reasonable belief.

,MR. CHAIRMAN: In other words, i 
he goes flagrantly in violation of the < 
legal provision and the damage is ' 
done. >r-
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SHRI O. P. VAISH: Let us have

the pious hope that this provision 
will not be used at all and will not 
be required at all. The Administra
tion will work efficiently and effec
tively. This is the only submission. 
The fact is that just as we have diffi
culty, the assessee may have the 
difficulty to make out a case against 
the Department. Then the existence 

» of the provision will be a healthy 
sign.

SHRI P. G. MAVALANKAR; If a 
search is made and if it is unsuccess
ful—because the person may be real
ly honest—then how that person will 
be protected by law?

MR. CHAIRMAN: On balance of 
consideration, we will have to deter
mine whether we have to take the 
risk of some honest persons being 
harassed at the benefit of some dis
honest persons or whether we have 
to go outright. So, it is a very sticky 
question. We do not want to demo
ralise the officer and at the same 
time we do not want to create this 
sort of a situation.

SHRI O. P. VAISH: Sir, the very 
mention of that was a delicate one.

SHRI C. M. STEPHEN: I am afraid 
we are over-emphasising on a parti
cular possibility. I am trying to 
understand this. There are so many 
laws in the country. Where provi
sions for searches are there, then 
there are other provisions also under 
which there are possibilities of mis
use of these powers. To my know
ledge no law excepting the one that 
you have cited makes a provision 
that an officer who might have used 
it in a mala fide manner might be 
proceeded against under the law. 
There are a large number of people 

.who have been admittedly accumulat
ing the black money and it affects 
the economy of the nation. It is a war 
against a certain section of people 
whom we all consider are enemies 
of the economy. It happens that out 
of the large, number of people in 
this country, a few of them are dis
honest and they build up the black 

money. Against them, there are a

large number of officers, a huge 
majority of them, it will be consi
dered, are fair and honest and that 
these people must be victimised. In 
that battle, it would be a wise policy, 
in that order, if some honest man 
may be protected. Would it not be 
in the interest of the public policy 
if the possibility of an escape for the 
dishonest man will not be kept 
open and whether that will be an 
appropriate approach? If you are 
insisting that sufficient safeguards 
must be taken against all possibly 
mischievious officers, is it not neces
sary to make a provision in the law 
which makes it impossible for an 
officer to make a search except at 
the risk of giving his head head. Ulti
mately, the effect will be that no 
search will take place. Therefore, if 
the emphasis is that the interest of 
the whole nation must be taken care 
of even if some dishonest man may 
have to be arrested after it is proved 
that he has come out dishonest, the 
emphasis should have been on the 
Criminal Law. That should be the 
standard. I think, it is only a ques
tion of harassment and nothing more 
than that. That cannot be a standard 
in this, because the whole spirit of 
the legislation is to battle up against 
a particular situation which is prov
ed fatal to the whole nation?

MR. CHAIRMAN; In this respect, a 
very considered view will have to be 
taken.

SHRI VIREN J. SHAH; Let a dis
honest man be harassed so that we 
can get the money.

SHRI K. R. GANESH; This ques
tion has been gone into by the Law 
Commission. There are certain Acts 
and Bills which have come up and 
are based on the basis of the recom
mendations of the Law Commission.

SHRI JVIREN J. SHAH: In the last 
30 years, we have made so many 
changes and there are many things 
which we have not done so far.

SHRI O. P. VAISH: We have sub
mitted that the limit should be rais
ed.



MR. CHAIRMAN: What is the
limit which you suggest?

SHRI O. P. VAISH: Rs. 10 lakhs, 
we have suggested for the major 
towns in the country.

MR. CHAIRMAN: That will create 
difficulties?

SHRI D. C. KOTHARI: I do not
know why this information is being 
asked from us? It is not possible to 
keep an account of each and every 
item and there are certain items 
which I would like to keep secret 
from my wife.

MR. CHAIRMAN: What do you sug
gest should be the prescribed limit?

SHRI MADANMOHAN MANGAL
DAS: It is not a question df putting 
a limit on various items of expendi
ture; it is a question of principle of 
maintaining a regular account of ex
penditure. I think it is impossible to 
fill in the form unless one has a con
tinuous data of account.

SHRI CHARAT RAM: We are sug
gesting that this should be completely 
deleted.

MR. CHAIRMAN: We will consider
it.

SHRI MADANMOHAN MANGLA- 
DAS: As far as clause 41 is concerned, 
Director should only signHtEe return 
of the income.

MR. CHAIRMAN: Plus the one who 
is responsible.

SHRI MADANMOHAN MANGAL
DAS: What about that company 
where there is no Managing Director?

MR. CHAIRMAN: Anybody can be 
a Managing Director.

SHRI MADANMOHAN MANGAL
DAS: I am referring to a company 
which has got no MG and the Director 
has got no authority to do it. They 
think that the staff committee will 
deal with it.

MR. CHAIRMAN: In Clause 41, we 
And that, it may be the Managing
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Director or any other Director for the 
time being in charge.

SHRI CHARAT RAM: Mr. Chair
man, I think we are improving this 
and you may kindly consider this.

MR. CHAIRMAN: Let us be clear. 
There has to be some objectivity about 
it. I cannot Understand this. This has 
been canvassed before us. We have 
got professional Managers, but, some
one else is responsible' The Commit
tee would like to know, why should 
not a Managing Director be responsi
ble in regard to taxation matters, 
which is a very important aspect in 
relation to the affairs of a company.

SHRI CHARAT RAM: Some of them 
may be hit by the provisions. Some 
of them may not be. When Managing; 
Directors are signing any return, they 
really sign on the faith and belief, 
which they have in their Officers. I 
think we made a point.

MR. CHAIRMAN; There is another 
thing. If a Managing Director proves 
that he was not responsible for the 
fraud, the prosecution section lays 
down that he will be left out.

SHRI VlrtEN J. SHAET: In a case 
where there is n0 Managing Director 
as such, there will be difficulty. There 
are cases where a Company is manag
ed by one person who is m charge of 
the affairs of that Company.

SHRI K. N. MODI: Suppose a Com
pany files a return. Every thing is 
disclosed and according to the intre- 
pretation of the Income Tax Depart
ment certain item is not allowed.

MR. CHAIRMAN: There is no pro
secution.

SHRI K. N. MODI: When a penalty 
is imposed, the persons who sign the 
return are liable for prosecution. 
There may be so many items which 
are disclosed in the return. But, the 
income tax authorities might say that 
our intrepretation or our solicitor’s 
intrepretation is not correct. Then, 
they impose a penalty. Here, it is not 
only a question of money. But, the 
person has to go to jail also. That is 
the point
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SHRI A. K. JAIN: If a Managing 
Director is responsible for a coveted 
act of his own, there are a few pro
visions. But, if an accountant fails to 
make the proper deductions at source, 
the Manager may be held responsible.

MR. CHAIRMAN: If you come
straightway to the prosecution sec
tions, you will find that in new Sec
tion 276 CC—Clause 71—it has been 
provided:

“Provided that a person shall not 
be proceeded against under this sec
tion for failure to furnish in due 
time the return of income under 
sub-section (1) of Section 139.”

SHRI O. P. VAISH: This section is 
the one which requires the furnishing 
of the return and the prosecution on 
that account. It prescribes the 
penalty. There is also another Clause 
which talks of deemed evasion. Both 
together, make the person liable for 
prosecution in case where the person 
is not able to furnish explanation for 
the reason-----

SHRI A. K. JAIN: Kindly see Sec
tion 278B, sub-section (2), on Page 44 
of the amending Bill. It says:

“Notwithstanding anything con
tained in sub-section (1), where an 
offence under this Act has been 
committed by a company and it is 
proved that the offence has been 
committed with the consent or con
nivance of, or is attributable to any 
neglect on the part of, any director, 
manager, secretary or other officer 
of the company, such director, 
manager, secretary or other o®cer 
shall be deemed to be guilty of that 
offence and shall be liable to be 
proceeded against and punished 
accordingly/'

Even for neglect, he will be deemed 
to be guilty involving the provisions 
in sub-section (1).

MR. CHAIRMAN: You are creating 
a special rule of evidence. The pro

viso is there. If you see page 44—

“Provided that nothing contained 
in this sub-section shall render any 
such person liable to any punish
ment if he proves that the offence 
was committed without hi* know
ledge or that he had exercised all 
due diligence to prevent the com

mission of such offence”

You have to prove your innocence. 
There is also the basic question, which 
Mr. Stephen also mentioned, where we 
go by the principles of natural justice, 
where, mens rea has to be established 
first by the Department before they 
can proceed further. But, there are 
certain situations which permit a 
presumption of guilt unless you prove 
it to be otherwise.

SHRI A. K. JAIN: In this connec
tion, I would invite your attention to 
page 5 of our Memorandum, where we 
have referred to the Law Com
mission Report.

“The Law Commission of India 
in their 47th Report on the Trial 
and Punishment of Social and 
Economic Offences generally recom
mended that the accused should 
prove that he committed the actus 
reus ‘innocently', but specifically 
excluded taxation laws mainly for 
two reasons, first that they are far 
too complex and complicated, and 
second that they are changed fre
quently.”
MR. CHAIRMAN: We will consider 

that.

SHRI D. C. KOTHARI: Even to
those persons who administer the law, 
it becomes difficult to know what the 
correct position of the law is.

MR. CHAIRMAN: The proviso does 
not cast any more burden than what 
is in the main section itself. A person 
will he deemed to be tfuilty. If it is 
proved that you are not, you are left 
out.

You have not made any suggestions 
in regard to the settlement machinery. 
I think it is too late to make 
suggestions. Would y o u ----

SHRI O. P. VAISH: Particularly, 
we have not said anything in our
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memorandum in regard to the settle
ment machinery except that this 
process should be expedited. It is up 
to you.

SHRI CHARAT RAM: Could you
allow us to appear on some other 
day, may be for an hour or so, when 
we can explain some other points?

MR. CHAIRMAN: Our schedule is 
very tight. We have to examine many 
parties. However, now, if you like to 
explain some other aspects, or pin
points something, you can do so

SHRI CHARAT RAM: We can send 
a supplementary memo., Sir.

SHRI VASANT SATHE; We will be 
obliged if you could kindly enlighten 
us on the extent to which the 
various provisions that we are now 
making in this bill would enable us 
really to serve the basic objective of 
unearthing black money.

MR. CHAIRMAN: You are asking
the wrong people to take up the 
cause. They will make out a strong 
case against it.

SHRI MADAN MOHAN MANGAL- 
DAS: With regard to Clause 55, Sec
tion 222, I think the lien extends for 
all times to come.

MR. CHAIRMAN: If taxes are not 
paid, the lieu will continue; but in 
minority, if you pay the taxes, the 
lien disappears.

SHRI MADAN MOHAN MANGAL- 
DAS: Supposing something happens 
subsequently, how will the minor be 
responsible for taxes which the grand
parent or the father has not paid? 
This is an impossible situation.

lity relates, in point of time, to period 
inferior to his attaining of majority. 
Supposing he attains majority on 1st 
January 1973 and the tax liability 
comes thereafter; or there is ** liabi
lity of an earlier period. Unless it is 
extended beyond majority, where is 
the guarantee of recoverty in the 
very scheme of things?

SHRI MADANMOHAN MANGAL- 
DAS: If he has the gift tax today, 
what is the need for this?

MR. CHAIRMAN: If the whole
scheme is changed, it is a different 
story. But the law being what it is, 
it is only consequential.

SHRI MADAN MOHAN MANGAL- 
DAS: I hope you will give sympa
thetic consideration.

MR. CHAIRMAN: We will give.

SHRI K. R. GANESH: Earlier, Mr. 
Agarwal had mentioned about a 
package deal presented by the Wan
choo Committee. Actually, the pack
age deal is not between the preven
tive or the coercive aspects and the 
fiscal aspect. The fiscal aspect itself 
is a package deal and it is where the}'’ 
recommend reduction to 55 per cent 
or so. They have also recommended 
capital levy. What is your opinion on 
this?

SHRI CHARAT RAM: We are gene
rally opposed to the concept of capi
tal levy. It would affect not just 
one person but different persons in 
different ways. It would affect some 
companies normally and some other 
companies extraordinarily. It is not 
a practical proposition.

Now, Sir, may I thank you, Mr. 
Chairman and members of the Com
mittee for such a patient hearing?MR. CHAIRMAN: Firstly, in the

very scheme of things, the lien is only 
in respect of a liability; and this liabi- MR. CHAIRMAN: Thank you.

(The witness then withdraw)
II. Institute of Income-tax Practioners of India, Bangalore.

Spokesman:
1. Shri K .B . Basavarajan, President.
2. Shri C.L. Aneja
3. Shri M. V. Shastry
4. Shri Harilai T. Sodha
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(The witnesses were called in and 
they took their seats).

MR. CHAIRMAN: I have to draw 
your attention to Direction 58 of the 
Directions by the Speaker under the 
Rules of Procedure and Conduct of 
Business in Lok Sabha which reads:

“Where witnesses appear before 
a Committee to give evidence, the 
Chairman shall make it clear to 
the witnesses that their evidence 
shall be treated as public and is 
liable to be published, unless they 
specifically desire that all o r  any 
part of the evidence given by them 
is to be treated as confidential. It 
shall, however, be explained to the 

- witnesses that even though they 
might desire their evidence to be 
treated as confidential, such evi
dence is liable to be made available 
to the members of Parliament” .

SHRI K. B. BAS AVAR A JAN: We
do not claim anything as confidential; 
the entire evidence may be published.

May it please the hon. Chairman 
and hon. members of the Select Com
mittee? The Institute of Income-tax 
Practitioners of India was abolished 
in October, 1972, its registered office 
being located for the time being in 
Bangalore. As it does, it represents 
the whole class of income-tax practi
tioners and such advocates as are 
members of the Institute at present.

Our submission centres round 
Clause 39 which seeks to amend Sec
tion 139 of the present Act. We 
wholeheartedly welcome the provi
sion for introduction of compulsory 
audit. But our grievance is this. Our 
grievance is that while income-tax 
practitioners, chartered accountants 
and tax advocates have been appear
ing in cases on the original side, they 
have been discriminated in the mat
ter of compulsory auditing. In fact, 
ever since the Indian Income-tax Act 
was introduced in India, the veterans 
in the field are income-tax practition
ers. It is an institution peculiar to 
India, although all these days, all the

three categories of professionals, 
namely, the chartered accountants, 
income-tax practitioner and tax 
advocates have been performing the 
duties assigned by the statute under 
the direct tax laws. Of course, in the 
1961 Act, a firm on legal basis has 
been given to the institution of in
come-tax practitioner. For this class 
of representatives, a rational basis 
has been given to them, to give them 
a sufficient knowledge in accountancy 
and auditing so that they may be 
equipped to carry out the duties as 
assessees* represetatives. Now, we 
welcome the measure, but our sub
mission is this. Clause 39(IB) which 
excludes the income-tax practitioners 
should be amended to include the 
income-tax practitioners and tax ad
vocates also. In the past, with regard 
to the duties to be performed by 
them is envisaged in the audit report 
as evolved by the Wanchoo Com
mittee, they have been presenting 
such reports, though not exactly in 
the same manner but in a modified 
way.
I crave the indulgence of the hon. 
Chairman of the Committee to quote 
rule 12 in the old 1962 rules under the 
Act. There was Form No. 5. I am 
given to understand one thing. This 
question was discussed in the Tyagi 
Committee, but they came to the con
clusion at that time that tlhe compul
sory audit was not necessary, and they 
evolved a form of audit report as in 
Form No. 5 that is appended to the 
Institute’s memorandum which is 
before the Committee. There are some 
changes as between the form evolved 
by the Wanchoo Committee and Form 
No. 5 that was evolved in the 1962 
rules. That is, to furnish that certi
ficate, the right was conceded to all 
the three categories. They had to 
examine the accounts, draw the state
ment of accounts, and prepare the re
turn and forward the return with the 
certificate as laid down in Form No. 5. 
Therefore, such a recognition and the 
right .of furnishing the audit report 
was given by law under the Income- 
tax rules, 1962. Now, we fail to 
understand why this class is not given
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the right to perform such duties as 
are now sought to be assigned under 
the audit report evolved by the 
Wandhoo Committee.

Another submission is this. While 
we are given the right to furnish 
audit certificates under the said rule 12 
in the form laid down—Form No. 5— 
that was not at all taken into con
sideration. No discussion was there 
in the Wanchoo Committee’s report 
as far as we have understood from 
a reading of the report. There is 
no reference made to it, namely, 
rule 12 and the form laid down there. 
It was unceremoniously ignored and 
this right was sougjht to be given to 
only one class.

Another submission of ours is this. 
There are about 10,000 to 12,000 in
come-tax practitioners. Unfortunate
ly no reliable statistics are available 
either with the department or with 
the institute at present, with regard 
to the actual strength of the income- 
tax practitioners. In India, there are 
about 10,000 to 12,000 practitioners. If 
now, according to the compulsory 
audit Scheme, ' ca|ses above an 
income of Rs. 50,000 or a turn
over of Rs. 5 lakhs are passed on 
to the chartered accountants, what 
will lhappen? Under the present 
summary assessment rules, the assess
ment of incomes below Rs. 50,000 in 
certain areas and incomes below 
Rs. 25,000 in certain other areas are 
bein^ concluded under the summary 
assessment proceedings under sec
tion 143(1) of the Inccwne-tax Act, 
1961. My submission is this It is a 
hard fact, an economic aspect of this 
provision, which I want to submit. 
Suppose, it is confined to tihe chartered 
accountants only under the present 
scheme, when the provisions are read 
together, the provision for compulsory 
audit takes away all the cases above 
that limit prescribed, and the cases 
under summary assessments do not 
require any assistance at all. It is a 
matter of a year or two before the 
assessees would definitely discard pro
fessionals because it does not require 
the help of the income-tax practitioner 
or the chartered accountant or any

body. They can straightaway file 
the return because the department has 
been generous. We welcome that mea
sure because it helps the poor asses
sees, but from the point of view of 
the profession, the profession of in
come-tax practitioners stands to lose 
both ways. They are losing their 
cases under summary assessment 
Secondly, big cases above Rs. 50,000 
of income or a turnover of Rs. 5 lakhs 
will pass on to the other class. In 
such a situation, the entire class of 
income-tax practitioners will perhaps 
be wiped out of their practice. This 
is a glaring example. The discrimi
nation that is sought to ibe made by 
the Wanchoo Committee is seen 
through this economic aspect. There
fore, my submission is this. To prove 
that the work done by the inccwne- 
tax practitioners, the chartered accoun
tants and the tax advocates appearing 
in the original side is one and the 
same, with the permission of the hon. 
Chairman, I would request my collea
gue, Shri Hiralal T. Sodha, to speak 
on that aspect.

MR. CHAIRMAN: The sum and
substance of what you are saying is 
threefold. First, you welcome the 
measure of compulsory audit. Secondly 
your grievance is that the provision as 
it is in the Bill provides for compulsory 
audit only by one section of the pro
fessionals, and if that is so, the pro
fessionals belonging to your institute 
would be definitely affected. Thirdly, 
in view of the summary assessment 
and in view of the existing provisions, 
taxation work is decreasing.

There is only one question which 
I would like you to answer imme
diately. In this Bill, it is stated that 
the audit is to be conducted by an 
accountant defined under the expla
nation to section 288. The explana
tion under this section defines an 
accountant. We had also representa
tions from other professional experts, 
and our difficulty is this. This Com
mittee is unable to sit in judgment 
and evaluate the expert knowledge of 
a particular set of professionals; Also, 
under the same section, whether they 
are competent Or not is determined
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by the Finance Ministry who can sit 
objectively and evaluate it. Virtual
ly, your grievance is that you have 
not been included in the explanation 
to section 288. But the real remedy 
will lie somewhere else; not before 
that Committee. Do you understand 
my difficulty?

SHRI K. B. BASAVARAJAN: Yes.

MR. CHAIRMAN; Who can be con
sidered as a proper accountant to 
audit an account is a matter wtiich 
calls f°r & tremendous examination of 
what one has been doing all the time. 
One has to examine, for instance, what 
you are capable of doing, what you 
have been doing all these years and 
what your experience is, what your 
training is and in which manner you 
can effectively carry On the work 
which an auditor is supposed to carry 
on for the purpose of compulsory 
audit. It i9 not possible for a Ccrai- 
mittee like ours to go into it. How 
do you overcome this difficulty? How 
do you satisfy us that we Should sit in 
judgment over your expertise?

SHRI K. B. BASAVARAJAN: Even 
now, the hon. Committee can call for 
such a report from the Central Board 
of Direct Taxes.

MR. CHAIRMAN: I do not think
the Board is doing that. It is a set 
of experts in the Finance Ministry wiho 
must evaluate it. If they are com
petent to evaluate it under the powers 
given to them, that can be done. It 
can be done elsewhere. Your legiti
mate grievance is such that it should 
be agitated before tihe Finance Min
istry .

SHRI ERA SEZHIYAN: We appre
ciate the arguments put forward by 
them, but I do not know from where 
they have got some of the figures they 
have given. For instance, in page 4, 
they say Hhat there will be 15 lakhs 
of assessees whose income will be 
over Rs. 50,000. If that is sof the 
Finance Ministry will be very happy. 
According to our assessment, it cannot 
be more than 70,000 assessees.

SHRI K. B. BASAVARAJAN; It is 
an estimate made taking into consider, 
ation the turnover also.

MR. CHAIRMAN: Have you any
basis for this inference?

SHRI K. B. BASAVARAJAN: It
is no doubt a guess work based on 
turnover. Today because of inflation, 
the turnover of even ordinary mer
chants is shooting up. Our only basis 
is that the turnover is increasing day 
by day. On that, We made a fair esti
mate. We do not have any statistics. 
The committee can give a direction to 
the Government to examine this as
pect. In fact, Wanchoo Committee 
should have examined this aspect. Un
fortunately we should not be discri
minated against in performing our 
duties.

MR. CHAIRMAN; Far from dis
criminating against anybody or patro
nising anybody, this committee is only 
interested in ensuring how we can 
achieve the objects of the Bill. You 
seem to be agreeing with the objective 
but your point is, one set of people is 
left out. We do not lhave the exper
tise ourselves to evaluate your ex
pertise. If the Finance Ministry is 
agreeable to bringing you within the 
Explanation to section 288, what ob
jection do we have?

SHRI HARILAL T. SODHA: I want 
to draw your attention to page 46 of 
the Wanchoo Committee's Report 
where it says:

“ Doubts have been expressed whe
ther enough qualified auditors will
be available___”
MR. CHAIRMAN: You are on the

same point. We are not the proper 
people to give you the relief. Only 
the Finance Ministry can give you the 
relief.

SHRI HARILAL T. SODHA: Com
parison has been given tihat there were 
2900 auditors in 1967 and in 1971 it has 
gone up to 5400. But what about the 
increase in assessments in 1971 as com
pared to 1967? It has gone up to more 
than 6 lakhs.
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MR. CHAIRMAN: What will foe the 
number of assessees with a turnovei 
of over Rs. 5 lakhs?

SHRI HARILAL T. SODHA: 8
lakhs.

MR. CHAIRMAN: This is a start
ling disclosure you are making. Either 
the department is misleading us or 
they are hopelessly oblivious of the 
facts. How many cases will there be 
with above Rs. 10 lakhs turnover?

SHRI HARILAL T. SODHA: Nearly 
5 lakhs in India.

MR. CHAIRMAN: We will ask the 
Department to collect the figures and 
supply them to us. We will try to 
rationalise this as much as we can. 
I completely sympathize with your 
grievance. No set of professionals 
should be deprived of what they are 
doing all these years. But we have 
our limitations. I am glad you raised

this point. We will ask the Depart* 
•ment to gst the information from 
the various Commissioners.

SHRI HARILAL T. SODHA: Out
of 36 lakhs assessees 26 lakhs have 
salary income and only 10 lakhs are 
left out. Out of these 10 lakhs, the 
turnover in nearly 8 lakh cases will 
be more than Rs. 5 lakhs.

MR. CHAIRMAN: We accept the
principle that there can toe large turn
over and lesser income or vice versa. 
Government have made evaluation 
income-wise. We will ask them to 
•make it turnover-wise also.

SHRI HARILAL T. SODHA: We
are grateful to the Committee for 
giving us an opportunity to present 
our esse which the Wanchoo Com
mittee did not do.

(The witness then withdrew)

III. Jamiat-Ulama-i-Hind, New Delhi

Spokesmen:

1. Maulana Syed Asad Madni, M .P.
2. Shri M. Swalehuddin
3. Shri Tazimuddin Siddiqi
4. Shri A. A. Kidwai
5. Shri N .A . Zaki

(The witnesses were called in and 
they took their seats).

MR. CHAIRMAN: There is a direc
tion by the Speaker which I must 
bring to your notice. That Direction 
says that the evidence which you 
tender will be treated as public and 
is liable to be published unless you 
Specifically desire that all or any part 
of the evidence tendered by you 
should be treated as confidential. Even 
though you may desire your evidence 
to be treated as confidential, such 
evidence is liable to be made avail
able to the Members of Parliament.
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3 ^ t  | fa  FT ?TT? % S*T 3T?
«pV ^ 3 f ttcw T f̂t r̂rtr fsnjff fa  
?pf?ft ffm r sfa  1 ** f^ m ft
crr f̂m ?rfa?r vr% *rs% **rawpr, ^  
f l f f t  * A t  5T<!IM<W S f f , * J 5  «T «ftW ,
fTWRT *T $ , T O  H\t sftft !T V*,

% ? n r  *t  ift
*T*TT $  * A t  F T O  t f * f t  «BT«r5T »Tg% *n I
5?r f ^ R  &  »5*ii^ 3ft v w r f i  i n r ^ A  

%  3ft ? ? T t  I  ^ 5 t  g f t  * r w  
* R » f t  ^ T f ^ r  f c t r  ? ^ ( T  Jr fosrr
$ * t  $  1 s r r f o T  i f t t *  %  f a q
9 r ? f t e ^ t ^ 3 r t w r r  T 3 r f T S % |  1 s n r s n n : 

^  57 5*T vi «r> I *+> %  f^Ttr fspTT «TT*T
%  £  f a n  ^rrJr ^ r r r  6 5  < tfta *t s w  
%  f w  ^rn t^T eft J r w r r * i l f  J f  ? rr a  T t<o
^rra' ^ r  ^ t  ^ r a T  s r t f  ^  *r
t  ^  | i<PITf TT
s r ra  < t  ?rrer *»?T5T*rR f q  ?ft

*rar^flf %  ^ t  t v j s t  f a ? u  
5r\T 3 *T %  f?HT T T  «F> f T<fV§ » f t  5T^f

¥ ^ « f t  m  # %  * r * * r T  Jr

| W  T T  5 0 - 6 0  ^ ? T ? T *rR
??P75 f q ;  ?ft ^ r  <fc 25  *rr 50 

^  ?«p2st fr »rt *ftx w»n: ^r®r It
6 5  « f i t ^  %  f *P I T  ?ft f a .T  t  ^TOT*T

s?t^ ^ r  ft  1 w  ^  ^  ^ r ,
^nrr *tt w  w n  ^  ^1% ^t ^ r  S 1

7WRT ^TIT «iHI ?ft ^t§ t̂?TT fT?t
t  1 ^  fa  wrer r̂rar t t  ^tsrt |>̂ it | 
?Kf5rc» srrer ? t  * f t  w r  $
•̂mT I  I irtft gTcT if T̂ T f5f?r *5t ff«5T 

?^T?r apT ^T rWHT «T?mu1f ?f)T 4iX 
% THTt TT 3R«^T VWZ TS’TT 
ircraT’ ; -<v *T3r̂ V eTHt*T ^  W 3ft ^f?

3ft f t ^ r  « ft  = 5 n f^  * f t T  f s R w t  ?ra3ff 
% 3PTT% #  | W M  !TT% ^  t  ^TT^ 
WT t  f  |W ^t 2̂T ? »  I
Tf^TFT s|?t qtft T̂cT | fa  5T^f^

srnr % f a  W ' T  facrr, f ^ f ^ l t  
t  ?3rt3RT ? ft, ^ f T n r  K T f ?  q 1 t f t  f * » t  

»R T € ff3 ft^ | ^ |  t  
4 0  JTT 3 0  ’ A ^ N t  « ft  irrftr T V

9  I T  ^  I  I f s n r f  ^ft rTH TR t  
»T?Tff if ^  |, «Wf-
*nrf Jf <ft »mn fa^r fa  Tfa?|»nT *
§t% t o  Jf t  «pnr*r ^  t,
^rvr srcft Jf 't® sn^mri wnr
SfTTtf̂  T̂€5T»n-. ^  3ft W  |

HW*t>f<UH fT?T5T <TT S R R  
qî TT i ^>rr ^  ^Tf?? «jt fa  w  ?i^ 
f̂t ^ tu t srnt srtT ^ rv t «T3rr^t ^t 

smt fa  «pt% ?rtT <rc # crr^fW w ncf 
T t  ^ T T  I n f t « r  5 ftn  ^ T  JT ? T fff  T t  
ST5TTVT »TT% ^t q^HT | I

%  f?TQ[ ^ c fs rP T

1 1 ’(ft ft?rr i ^  v *  
^ r « r f ^ € t  s m  t«t> ^ ? f r  t  rft ^ P t  
5ETn TT'Ti 'f ^ t  ♦ IH , i I eft 5 H V T

P̂TT ^rf^r ^rfffa OTT WHT WTi Vt 
fT^f V T  eft ^JTTTT 6 0  <^t^rft

^rr r̂r*r ft  r̂rart f , ^r^frq'
T f 3rr<rqT I
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sfft; 1 3  ^  5T|cr <3f«̂ r̂ TW5T fT O 3 T  I  ?fr
f*r%»rr i st^  ?ft f  < p fa rc
Jn rf 11  %f*FT sft SIRHPTI fspTTT
* m r ^ f a i r e r s E T T w t  Jiraf 

rfto  snraf * r h  t u t t  f? i

*ftarrm w x  * w f t : ?pft *tfr
I  i

t  *F* «R T?r «JT fa sfT 

W  R̂FTT ^ cTRhj ’ptT TfjV ^ I

tfHT’Tfa TF^r|gPT% f5pr
«TTT%3?TTq^P f3T*iraTfl'|mHTf3R|- 
* p t  %  fa r** «rsff % ^ f j p T  s r k  33%  j t w  

f®  »ft 5î r t  •

*rh m T T  i f  * *  w t o  : nr w > 4 '
e rrfta  f s n :  »r$ sr*ft 60 # s r &
* r ? r t  |  sit *mt |  ?fr
>w t  f w » r  |  ?

*HT«»f?T VtlPiWt : V f a i H T  %  ’T t f  
s rm  ?ftT ^ i r  fa  *r?Tf spi^r 
i n f t r  *».t, a r < t a  » n p : *r£ s f a  f a t  
s p f t r m  ir r ff t  ftra rc  ^ t  ^ r r  i

* tW tt * m *  * * * ! •  :
s m f  «t| » it  i

W H T q f i m ^ t a j . $ « r « p t 3 T R r q ,O TT , 
v t  53TRT 'r iir r

SHRI A. A. KIDWAI: What he
means to say is that the Commission
er has the discretion. He can cxer- 
cise it otherwise also.

MR. CHAIRMAN: Do you want ex
tension of the date?

SHRI A. A. KIDWAI: With your 
permis*ion, we will deal with it 
clause by clause.

MR. CHAIRMAN: I wanted to cor
rect one wrong impression. After 
you have made the application under 
the section, if they have not complied 
with that, it is none of your fault-----

SHRI A. A. KIDWAI: What he says 
is that we have not done.

MR. CHAIRMAN: Law is meant for 
everybody. Registration is required 
for a larger purpose. No exception 
can be made about it. Your trust 
may not do it, but there are many 
trusts which are abusing the provi
sion of exemption—if any hardship is 
caused in a genuine case, you can 
tell us. Have you any concrete case 
where the Commissioner has refused?

SHRI A. A. KIDWAI: No. The 
difficulty is this. 70 per cent of our 
wakfs are situated in districts and 
villages. Most of them do not have 
any knowledge of income-tax or of 
the latest provisions of legislation.

MR. CHAIRMAN: Now you know 
the law. You can make the applica
tion.

SHRI A. A. KIDWAI: Actually, so 
far as Jammu & Kashmir is concern
ed, after meeting the Finance Minis
ter, they have propagated throughout 
the country through their news me
dia, papers, etc. They requested all 
the wakfs to go and register with 
their respective Commissioners. On 
our part we have done our duty. Still 
we feel that 60 to TO per cent are 
left without registration.

MR. CHAIRMAN: In a provision
like this where we think that it is 
necessary that the trusts must get 
registered if they want exemption, is 
it not necessary that we fix a dead
line?

SHRI A. A. KIDWAI: Our commu
nity is very backward; they do not 
know anything of income-tax. Apart 
from this, in every State there are 
wakf boards. Every wakf is regis
tered with the wakf board. Is it not 
sufficient for the Department? If 
they are registered with the State 
Wakf Boards, they dhould*be deemed
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to be registered with the Commis
sioner of income-tax.

MR. CHAIRMAN: Not at all. Vari
ous Committees of Parliament which 
want to supervise the working of the 
Income-tax Department ask for 
various figure’s and details. It is a 
question of principle. Then every 
trust will say that it is registered 
with the State Wakf Board.

SHRI BHAGWAT JHA AZAD: If 
this is the position that all of them 
are registered with State Wakf 
Boards, then they can send the same 
application here also.

MR. CHAIRMAN: In my personal 
capacity, I can request the Commis
sioner to condone the delay in these 
cases. But, otherwise, so far as the 
law is concerned ,this is the rationale 
behind the law.

SHRI BHAGWAT JHA AZAD: I
would respectfully submit that this is 
not within the purview of the Com
mittee—registration or no registra
tion.

*?«t£t *FT STEFS' ^
| i Jt fa r  %

^  TTCT w m  <T?*TT I f*T

STfff nft VT ST-fft | I

SHRI JYOTIRMOY BOSU: If I got 
him right, Garib Admiki pet katkar 
Paisa Wakf ko Detehain. 99.9 per cent 
of them are outside taxable region.

srpffft ^  5PT3- spT w r 
ta f $ I

jtWt'stt
srrc*ft H f f  $ S r ft^  s m rf?
*ft &TT | I

*r t  «ff srnr*ft
sft vk &tt  ̂ z
Sw  irt vWr *rf srrT r̂rf?t 11 f*  »ft

t  I ^TftST H T  ?ft ^ T ffT  I  
ft? f̂t vRjft ?ncr wrc ?rnj w n  
^  v r  $  ^ r r  %  ^ w t  « w ? t  ^ntr i

?T>TTtT
*r *FfT | ft? 3pT% spt % ftr*rfa*r *r f*nrt 
^  < T #  *ft  f c * T ^ f t  I  I 5*fTTT 

| ft? it*? fo r  ^  aft
v n r  *r ? n t %  f * r  v x  $ , *  ttft snr
*T ft  3THT |

: V *»€t »ftT ^  »ft ft? 
*rfcT v • ^firsr ^ 3fr 

ft# ft.#,- <rTf --r ?r ^
V* ^  % »p4**W Vt ff5 3fTT% % farr 
irf i %ftrn ft nn̂ rr sr?r

t  n W*T iT f tft  eft & F i T  ft*TT

sfa ft srtar iftw : eref % 3ft
m  I  *t$ 0JHPT ?T»hTr I 
sftfnft tfr srft ^Tf?ft I  ft; w  ?rcf % 
3ft ww*r> 1,3ft *rctaff «pt *r*n$ % r̂*rf if 

|tr | ‘TnTt ts t t̂itt |

?f sftiff vt f^nfiFf̂ t
I  I %fVn 3R ^ff

^m ft I  eft *TT V-T5T^  c\

3ft ft^ I  ^  ?rnr% 3ft q w i spr 
» m r f t e r r t ^ f n f t f t e r T ^ ? f t v  V R n t  
3ft fteTT | i TST | «fTT ^ f <TT ft
^ p t  ’̂ t  I  i w  ^f?r 
irffmmr ^TeRt f^ft i ^  ^  smr% 

Jr Tsft | fsRf Jf jRriftw vt
*TFFt T5TT I  «ftT TfT I  ft? W  W  
I^^eranT T f’TI fTTT^t?rft»TfWft 
f>fT 5PTT f t  «ft t  !KT<T ?nf^r *TZ
^  I

wft WT>f?RT«f w g : ftRT-
^%3rife 3ft ^  ift?  sfr
«rnr ^rr wx | i
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ifarm
ti#  ft % wit ir  ̂| fa
5ft tffan ; | $  ^ T  ^f<T*T*? n$f | I 
’T f ^ f  % *IT«T sft |^T^' 3TTR̂  | %
*ft ?ft 3ft STRinft |trff I  ^  |̂5T |t VH 
?rrft I  I ÊT% S<13TT T<; \*.~t 3ft 
ftatf i ,  sn ft?  srrTsf 3ft gfcfr 

farnrr *nrr *ns *ft jit i£>rpt: 
?i3T | *rr̂ r< ?fr qfcsr? % ?rr«r 
^ ft  f f  $ m  S3 *T tft rT̂T «ft 
11 fcwfir ft ̂t ?fN: ft
ft aft 5^r#' farr^ «tt 3st § t  t  
%m %*H i ? r t  »wnfi fspH w f a m r  
sf^Tq-hr ^ R trrtffa  ^ ^ w r r  * t t ^ r
5>rr 3T?t f ^ f t  5*|TTn* *PT 38 W ,  40
^ r  m  *m  tft w rr  $t f a w  11
5?ft cTT? ^TTrTJT ft
*pt fa r m  st s t  w r r  | ^ t  Trft3n? % 
sro *rft §i  «rr tfft *t *<m, st 
w rr  sttt *m  ?> ^ r r  mf^TT ^t 
faTnrr | i <sftc ^  faen? e ?  sttctt | 
5 f t f a w f t f t * m  fasn ? s r t f t ’fsrer 
*r r̂ sit *W5tt | i trtft ^skt if ?wrft 

■H4<? ^ f t  ^rf^r i ?r*nrt 
w  *tpw ^  t  fa  m  w>t i 
$ft w r i fe  ft sft «^t ?tw  ?r$r f*r̂ r?ft 11 
*prcfts ^ n ft  ^  ^ , s f t m  % fa^rfa^ 
ft fra qr^f ff ,  r̂srw'sr *n fa£  3ft | 
*  J* f f  1 t o ;  sprsfasr ft tft irxzix 
^ q r t f r i t c r r t  1 sfti spf ^  1 1 

^  ft f®  qft^ft^r ?wft
T tft| i jpft£t*?st*rr*rft«tTr*:T7$t 
f ‘ i % fa* ftriti n^r ?TRft 1 1 mft
qftsftgtf ^ft ^t 'rft g f  1 1

WHI«tf?T ^ tftn  : f3R  ft
'B T ^ ’FRr fft^^3T ft? f^ t |, SPT5TT SHT 
^  5F1T ?Tft 7T ?fTT fatft ctT  ̂ TT 

f t  TfT I ,  surctft 5> T^t 15ft
' i t  ̂ ftit ^  ? rrw ft  ft f^^n: 1

<#tm7T wht «v<*rt: *pt  ̂spt 
ft firrft ^ t f  f^^r^Fft ^  I  1 ^ ^ t  
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v t irmft r  13 v x  ^i>t ^  ^  | , ^ w r  
nwr rf̂ t 5pj?rr 1

HHT'rfr *rm% ft « tt

5Rr?5ft tbt ?wft |, qm ?>rr 1

SHRI A. A. KIDWAI: In Section 13 
clause (b) and (c) in the proposed 
Bill there axe words “created or es
tablished after the commencement of 
this Act” are sought to be deleted. We 
have objection to that because most of 
the trusts were created long back, as 
long as 200 or 300 years ago. Previ
ously, in the Act of 1961 they were 
respected.

MR. CHAIRMAN: We will consider 
it. We have heard extensively on that 
point.

SHRI A. A. KIDWAI: In the propos
ed Bill there is a new clause coming 
up—clause BB to Section 13. What 
we would like to impress upon the 
hon. Members of this committee is 
that there are many Trusts—of course, 
most of the Wakf trusts are endowed 
with property—who have got some 
business. Their main object is to pro
mote charity, to do welfare and to do 
relief of the poor which are given in 
Sec. 215 of the present Act. For ex
ample, you must have heard Arya 
Vaidyasala in the South. This is a 
famous institution of Ayurvedic medi
cines. They are running hospitals, 
they are running a college. If you 
take away the exemption from this 
trust, it will not only die but the ins
titutions working under that like the 
hospitals, colleges and others will also 
meet the same fate. Moreover, they 
are actually working for the promo
tion of that system of medicine which 
our national Government also wants to 
promote. So what we want is that if 
the object is for charitable purpose 
and if the business is for the purpose 
of this charitable object, the exemp
tion should not be withdrawn.
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MR. CHAIRMAN: If the business is 
in actually carrying out the primary 
purpose of the Trust .. . .

SHRI A. A. KIDWAI: For example, 
there is an orphanage. There is some 
cane furniture making and the boys 
are taught cane furniture making. That 
is also the primary purpose.

MR. CHAIRMAN: That is not a 
primary purpose.

SHRI A. A. KIDWAI: The primary 
purpose is the orphanage.

MR. CHAIRMAN: We will apply our 
mind to it very carefully. We have 
been thinking and if it commends it
self to the committee, the committee 
may think of recommending that the 
word ‘primary’ be deleted. Instead of 
that we may put main or ancillary' 
purpose by the business which serve 
or subserve the cause of charity.

SHRI A. A. KIDWAI: We don’t dis
pute about that.

MR. CHAIRMAN: I may tell you, 
the present drafting is on the U.K. 
lines. But never mind, the conditions 
in U.K. are different.

SHRI A. A. KIDWAI: Apart from 
Chambers of Commerce there are cases 
also in respect of which the matters 
have gone to the High Courts. They 
are hit. Charity institutions will be 
very adversely affected.

MR. CHAIRMAN: For anonymous
donations we want to devise some 
means by which donations are not hit.

SHRI A. A. KIDWAI: Single man's 
donation may be 5,000 or 20,000. But 
if collective donation is there, no ceil
ing can be put on that. It depends 
upon the assembly and the nature of 
the assembly. There are some poor 
men who have contributed. If you 
charge 65 per cent you not only hit 
the purpose, but you are also insul
ting the sentiments of that poor man 
who has contributed to that, which 
is a noble cause.

MR. CHAIRMAN: Neither framers 
of the law nor this Committee have 
that intention.

SHRI A. A. KIDWAI: Sub-section 
3 of clause B is about substantial
contribution to the trust institution 
and it says about total contribution 
exceeding Rs. 5,000. The language is 
very ambiguous. It lhas not said how 
they set 5,000.

MR. CHAIRMAN: We will take 
care of it. We will rationalise it. It has 
to be related to the corpus and rela
ted over the years. We will see that.

SHRI A. A* KIDWAI: There is a 
distinction to be made. The trustees 
are the custodians of the trust where
as the wakf is an irrevocable thing. 
Once the wakf is created it cannot be 
altered by the court of law. Under 
the Wakf Act, under the provisions of 
the Shariat, the personal laws of tlhe 
Muslims, it cannot be done for a par
ticular purpose. It is given for all 
time. It is not for particular time 
only.

MR. CHAIRMAN: It is given for 
perpetuity.

SHRI A. A. KIDWAI: If you say 
Registered Wakf under the 1954 Act 
under State legislation we will wel
come it.

*TOT«rf* : «T? ^5r «T?r JTffWT 

t  i t  i
It is palpably outside our puriew.

SHRI A. A. KIDWAI: There have 
been some opinions on the point 
whether trusts are abusing the trust 
exemptions. So, on that point I said 
this. The Finance Ministry is most 
welcome to appoint a Commission to 
examine all those trusts. Government 
appoints several commissions on all 
sma.ll matters.

MR. CHAIRMAN: You can repre
sent to the Minister. It is his respon
sibility So far as the Committee is 
concerned, it is outside our purview.

ifo rm  tftrar : t w
* mftrcr ^  *rnr ***&
■srrf̂ r i ^  11

if ?»T spt TTTflT̂ r I
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SHRI DHARNIDHAR BASUMA- 
TARI: There are some committees 
where Mussalmans are included. This 
is a matter of their constitution etc.

w n qf*  : ffaT Trl?* ITT
*r$r f f n r ^ r  Tr 11 lr

| ft? fw fT ? r

^  I  i

SHRI A. A. KIDWAI: While giving 
your recommendation you can also 
say.

MR. CHAIRMAN: They will not be 
bound by that type of recommenda
tion, you see.

*fNr;r; tin* * * *  t

’jw r F f f  spt i store;
i v ^ t  rnrm crrcftaT?r

qrr^f & r t  'T?»rr i

MR. CHAIRMAN: Anything else?

SHRI M. SWALEHUDDIN: I am
making a submission on Clause 6-A 
on the question of investment of the 
trust funds. Under this clause all the 
assets will have to be liquidated, if 
they are not invested in companies 
controlled by the Government. There 
should be no restriction on invest
ments in general companies. There 
couJd be only a case of restriction 
when in the business of the settlers 
his heirs or nominees are interested 
in the business. That way, we will be 
forced to liquidate our shares and 
debentures and that may involve 
capital gains. We are not able to in
vest the whole of it in trust funds or 
make donations to other trusts and to 
that extent we will be subjected to 
capital gains. The investment is un
der general business and it is uncon
nected with the settlers.

MR. CHAIRMAN: This restriction is 
about investment in company which is

carrying on a business which is not on 
the control by the Government. If it 
is not carrying on any business you 
can make investment. That is, if it is 
investing company and not running 
business.

SHRI M. SWALEHUDDIN: Chance 
of misuse is there if the settlers are 
interested. If the settlers are not in
terested, what is the harm? Why this 
restriction should be placed?

MR. CHAIRMAN: Settlers may not 
be interested. Various ingenious devi
ces have been adopted. Even the 
donations are sought sometimes to be 
masqueraded as black money. They 
are invested in companies by which 
the provisions of the law are sought 
to be circumvented. We only want to 
check all that. The short question is 
this. Do your trusts have large in
vestments in business?

SHRI M. SWALEHUDDIN: We have 
invested. We hold shares of certain 
companies and debentures. Another 
question will arise i.e., a question of 
capital gains and the trust may be 
asked to pay for nothing.

MR. CHAIRMAN: If the trusts are 
exempt, the capital gains are also ex
empt. If you sell the property and 
acquire another property, it will be 
exempt.

SHRI M. SWALEHUDDIN: If a 
part of it is given as donation, then it 
will not be exempt. You will un
necessarily be harnessed with the pay
ment of capital gains tax.

MR. CHAIRMAN: You will be com
pelled to liquidate smaller investments 
and you will be forced to pay capital 
gains unless you invest in another 
place.

We will consider it. The Committee 
is extremely anxious about the type 
of trust you are representing.

SHRI M. SWALEHUDDIN: The
language used in the Bill is very wide.

MR. CHAIRMAN: It is bound to be 
wide. This is to give effect to the
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recommendations of the Wanchoo 
Committee. It is to deal with bigger 
problems. We will see that the inter
ests of the type of trusts like yours 
are protected.

SHRI M. SWALBHUDDIN: (D) may 
be suitably amended.

MR. CHAIRMAN: This is the view 
of the Committee that the bonafide 
trusts must not be put to any hard
ships and for that purpose to the ex
tent it is possible to modify, we would 
like to modify.

We have been deliberating on (e) 
also very seriously. If we were to 
consider that, upto Rs. 5,000 should not 
be left out completely.

SHRI M. SWALBHUDDIN: We
would request the Committee humbly 
to make a specific provision in Section 
6(d) so that bonus, tax collections, etc., 
should not be within its purview.

MR. CHAIRMAN: We will certainly 
look into it.

Thank you.
(The witness then withdraw>

IV. All India Women’s Conference, New Delhi. 

Spokesmen:

1. Shrimati K. Lakshmi Raghuramaiah—President

2. Shrimati Kamla Mankekar

3. Shrimati Sunanda Bhandare

(The witnesses were called in and 
they took their seats).

MR. CHAIRMAN: Before we take
your evidence, I have to point out to ' 
you Direction 58 of the Directions by 
the Speaker. It reads “the witnesses 
may kindly note that tihe evidence they 
give would be treated as public and is 
liable to be published, unless they 
specially desire that all or any part of 
the evidence tendered by them is to 
be treated as confidential. Even 
though they might desire their evi
dence to be treated as confidential, 
such evidence is liable to be made 
available to the Members of Parlia
ment.”

SMT. K. LAKSHMI RAGURAM- 
AIAH: There is nothing more to add 
except what we have given in writing.

MR. CHAIRMAN: Will you like to 
elaborate the relevant provisions of 
the Bill which you think are likely to 
make inroads, what you may think— 
certain guarantees given in the Con
stitution?

SHRIMATj SUNENDA BHANDARE: 
In regard to clubling of incomes of 
spouses I shall read out our views:

On principle there should never be 
clubbing of incomes of spouses where 
the incomes are derived out of self 
exertion. A provision of direct taxa
tion must therefore make a clear dis
tinction between:

(a) an income earned by one spouse 
from the other spouse by self ex
ertion; and

(b) an income which is earned by 
a spouse as a devise to reduce the 
tax liability of the other spouse 
without any self exertion.

Any provision which clubs incomes 
falling under clause (a) above is 
clearly detrimental to a woman’s indi
viduality, inconsistent with the con
stitutional rights of a woman particu
larly her right to a free and equal 
status and destructive of the progress, 
achievements and personality of wo
men. Such a provision will also clear
ly be in violation of her fundamental 
rights under the constitution parti
cularly those guaranteed under Arti
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cles 19(1) (g) and 14 of the constitu
tion. The amendment will destroy 
the incentive among qualified and 
trained women to work which our 
under-developed economy cannot 
afford.

It is therefore submitted that sub 
clause (ii) of clause 14 of the bill is 
objectionable in its present absolute 
form when it hits equally honest and 
dishonest tax: payers. It is further 
submitted that by making the follow
ing amendment reaJ object of the 
legislature will be fulfilled without 
causing any hardship to the spouses 
honestly working together.

“At the end of sub-clause (ii) of 
clause 14 of the taxation clause (Am
endment Bill) 1973 add the following:

‘If in the opinion of the income-tax 
officer, any such income by way of 
salary, commission, fees or any other 
remuneration is excessive or unreason
able having regard to the legitimate 
needs of the concern.*

The provision after amendment bill 
read as follows:—

(i) In computing the total income 
of a n y  individual, there shall be in
cluded all such income as arises 
directly or indirectly.

(ii) to the spouse of such indivi
dual by way of salary, commission, 
fees or any other form of remune
ration whether in cash or in kind 
from a concern in which such indi
vidual has a substantial interest;

if in the opinion qf the income tax 
officer any such income by way of 
salary, commission, fees or any other 
remuneration is excessive or unreason
able having regard to the legitimate 
needs of the concern*.99

This is a further amendment which 
we suggest and that it will not affect 
the honest tax payer and women who 
are actually working.

MR. CHAIRMAN: We are conside
rably scared on th* question of vires

you have raised in your memorandum. 
Are you serious that it w o u ld ___

SHRIMATI SUNANDA BHAN- 
DARE: I would suggest that it would.

MR. CHAIRMAN: So far as Art. 14 
is concerned, it is equaJity before law. 
If a wife has substantial interest, then 
the husband’s salary etc. would be the 
subject matter for clubbing and if 
husband has substantial interest, then 
the wife’s salary would be the subject 
matter for clubbing; so what is the 
discrimination?

SHRIMATI SUNANDA BHAN- 
DARE: The discrimination is that we 
can have no profession. It is not that 
we grudge being clubbed with the 
husband -----

MR. CHAIRMAN: Sometimes the 
husband is clubbed with the wife.

SHRIMATj SUNANDA BHAN- 
DARE: That is also not fair to the 
husband. It will discriminate married 
people as against unmarried people. Is 
it a reasonable classification to consi
der the married class as a separate 
class from the unmarried cla9s?

MR. CHAIRMAN: If the Bill is made 
into law, it is open for a lady to re
main unmarried or a man to remain 
unmarried.

SHRIMATI SUNANDA BHAN- 
DARE: Can it be said that we do not  
accept the institution of marriage?

MR. CHAIRMAN: We recognise the 
institution of marriage, but our diffi
culty is this. In fact, this relates to 
the second part which we will take up 
after we have considered the ques
tion of vires.

What is the evil that is sought to be 
checked here? We d0 not wish to 
unnecessarily create a discrimination 
between men and women. But if you 
are serious about the 'vires’, please 
tell us how the practice of a profes
sion is impeded by this. You are con
tinue to have a profession etc. only 
the incomes are clubbed.
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SHRIMATI SUNANDA BHAN- 
DARE: Is it not our right to have an 
individual income?

MR. CHAIRMAN: Cannot Parlia
ment enact tomorrow that the incomes 
of the husband and wife will be club
bed? I hope it is not being done, but 
can it not be done? Your profession 
is not sought to be stultified; all that 
is said is that the incomes of the hus
band and wife are clubbed.

Now, the question that arises 
whether the wife is used as a device 
to divide income—whether the hus
band uses his wife as a unit to divide 
his income which ought to have been 
his income. He makes out an agree
ment whereby, say, he pays a commis
sion or salary to his wife which, in 
fact, is not commensurate with the re
quirements of the business or market 
conditions as such. In such circums
tances, how is the law to ensure that 
the interests of Government revenues 
are not jeopardised?

SHRIMATI SUNANDA BHAN- 
DARE: We have also not been unrea
sonable; we have only said that the 
income earned out of self-exertion 
should not be clubbed.

MR. CHAIRMAN: So you accept the 
principle but you see some difficul
ties?

SHRIMATI SUNANDA BHAN- 
DARE: We do not want to help the 
evasion of tax but we want that the 
honest tax-payer should not suffer. A 
women who is really working, is qua
lified, trained and experienced or, even 
if she is not qualified or trained, if 
she ha« been doing the work for a 
long time and is capable of doing the 
work, should not be barred from 
working in her husband’s firm if she 
wants to do so. Why should she be 
prevented from doing it?

MR. CHAIRMAN: That is not my 
contention at all. We just want to 
apprise ourselves of your view.

SHRI H. M. PATEL: They have put 
forth a concrete suggestion which 
really answers all the questions that

you seem to have been putting. They 
have said that the Income Tax Officer 
will be the judge as to whether what 
is being paid is reasonable or not, 
having regard to the qualifications etc. 
They are therefore asking for a very 
limited alteration in your proposed 
Bill and I think there is a great deal 
to be said on the point. I am not a 
lawyer, but it does seem to me that 
you are saying, in effect, that a woman 
has no right t0 be independent once 
she is married. That is what they 
have been trying to say—though not 
properly expressed perhaps. If this 
amendment is agreed to, then if a 
woman n qualified to earn a remune
ration for a job whether as a Doctor 
or Lawyer or in any other category, 
she can be economically independent.
I would suggest, Mr. Chairman, that 
we should give thought to the amend
ment that is proposed—whether that 
umendment can answer the objectives 
the Government has in mind in put
ting forward this Bill.

SHRI BHAGWAT JHA AZAD: They 
have put forward a concrete amend
ment, no doubt, but are they so confi
dent of relying on the Income Tax 
Officers to be fair in dealing with 
them? I doubt it very much. We 
support your point, but are you sure 
that the Income Tax Officers will be 
fair?

SHRIMATI K. LAKSHMI RAGHU- 
RAMAIAH: We rely on the machi
nery of the Government.

MR. CHAIRMAN: There is already 
Section 40-A which has a provision on 
the lines which you are suggesting. 
But the difficulty arises because we 
have not been able to cope up. If you 
have gone through the section, it reads 
as follows. ‘ ‘Where the assessee incurs 
any expenditure___relatives etc.”

SHRIMATI SUNANDA BHAN- 
DARE: If the Government machinery 
is not doing a proper job, are we to 
be blamed for that?

MR. CHAIRMAN: But your collea
gue has said that you rely on the 
Government machinery.
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SHRIMATI SUNANDA BHAN

DARE: Prima facie we do.

MR. CHAIRMAN: Now, your case 
is that there is a provision as to the 
one you are suggesting -but it ap
pears . . . .

SHRIMATI SUNANDA BHAN
DARE: In regard to Section 48, I do 
not know how it is being effected but 

this is a suggestion prima facie assum
ing that the Government officers will 
do their job well and I do not agree 
with the view that officers work arbi
trarily and we do not want them to be 
partial to anyone.

MR. CHAIRMAN: That provision is 
alreadly there which i read out to you.

SHRIMATI SHEILA KAUL: Now, 
suppose in a family, husband is earn
ing Rs. 5000 to Rs. 6000 per month and 
wife is also earning about Rs. 4000 to 
Rs. 5000 per month, then both their 
incomes should not be clubbed toge
ther for the purpose of tax because 
they are working in their own capa
city.

MR. CHAIRMAN: Their incomes 
will not be clubbed together for this 
purpose.

SHRI BHAGWAT JHA AZAD: 
There are persons in some firms who 
are giving to their wives a monthly 
salary amounting to a few thousand 
rupees which they do not deserve. 
That is why this provision is there. 
What would you like to say on this? 
Whether they should be punished or 
they should be allowed to continue 
this practice?

SHRIMATI SUNANDA BHAN
DARE: I do not suggest any ceiling. If 
one is competent to do a particular 
job, why she should not be given the 
salary which she deserves.

SHRI BHAGWAT JHA AZAD: But 
if she is not competent.........
SHRIMATI SUNANDA BHANDARE: 

Who is to decide on the question of 
competence?

MR. CHAIRMAN: Competence can 
be decided by the share-holders and

Income-tax Officers. But the real 
problem arises in a different manner. 
When you are talking about the bona- 
fide cases we have nothing to say. For 
example, a business man who is run
ning various types of businesses ap
points an interior decorator. Now the 
only work of the interior decorator is 
to visit the place once in a month or 
so and he is paid Rs. 1,000 per month. 
Now any acceptgfl interior decorator 
once visits in a month—of course de

fending on the prestige of the interior 
decorator—one would say one thousand 
rupees would be enough for his super
vision work. And he may not be visit
ing, but evidence is given. The diffi
culty lies in the fact that there is an 
evidence because there is a close nexus 
between the husband and wife.

SHRIMATI SUNDA BHAN
DARE: Then in the cases of some dis
honest persons, hones L persons are also 
punished.

SHRI VASANT SATHE: I would
like to refer to the Memorandum sub
mitted by the witnesses on the ques
tion of clubbing of incomes of spouses 
where the incomes are derived out of 
self-exertion. It is stated as:

“ (a) an income earned by one
spouse from the other spouse by
self-exertion and...

Now, you are leaving it to the In
come-tax Authorities to decide whe
ther it is excessive or reasonable or 
net because self-exertion becomes too 
vague. For example, in a husband’s 
concern, the wife is appointed as an 
adviser or PRO and in such cases the 
wife is paid a fabulous salary. But 
the general designation is given as 
•‘adviser” . Would you say that they 
are otherwise qualified to do that kind 
of job?

SHRIMATI SUNANDA BHAN
DARE: There may be some cases
where qualifications m«y not be re
quired.

SHRI VASANT SATHE*. You might 
say ‘qualification and experience’.
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SHRIMATI SUNANDA BHAN- 
DARE: For example, ladies working 
as clerks in their husbands’ firms gene
rally get a salary of Rs. 300 or so 
each. But if a clerk is being paid 
Rs. 1500 p.m. then I would say that 
that is.unreasonable and excessive and 
it would not commensurate with the 
work she would be doing. But we 
have also an example that one is 
brought up in a family of a business 
man, she may not be trained or quali
fied in that sense, but she has been 
doing that work for a long time. In 
that case why should we disqualify 
her?

SHRI VASANT SATHE: No, no. 
Experience will also come in.

MR. CHAIRMAN: Is there any other
point you would like to make?

SHRIMATI KAMLA MANKEKAR: 
May I read out a letter which I re
ceived from our Goa Branch. It says. 
“In this connection, we have to bring 
to your notice • •.. total income of the
husband and the wife as......... .
This has caused a great hardship to 
the married women. It is requested 
that the provision 86(5) of the IT Act 
1961 may be suitably amended to 
remove this hardship.

MR. CHAIRMAN: That family is
treated there as an association of per
sons . The real difficulty arises because 
of the concept of the Civil Law?

SHRIMATI KAMLA MANKEKAR. 
Since Goa is a part of India, why ano
ther law should be applicable over 
there?

MR. CHAIRMAN: The Civil Law is 
there.

SHRIMATI KAMLA MANKEKAR: 
But they are no longer under Portu
guese rule?

SHRI VASANT SATHE: I think
there is a point and we must bring 
them at par with our Indian laws?

SHRIMATI SHEILA KAUL: It is an 
important matter and should be con
sidered?

MR. CHAIRMAN: We will consider
it.

SHRI VASANT SATHE: In the
meantime, if w© make a recommenda
tion to the Management of the Civil 
Law in Goa, I think, that would solve 
the problem?

SHRIMATI KAMLA MANKEKAR: 
This law is derived from Portuguese 
practice and should be changed and 
made the same as is being done here?

MR. CHAIRMAN: You kindly send 
us a supplementary memorandum on 
this point, I am not sure whether we 
can go into it or not?

SHRIMATI KAMLA MANKEKAR; 
We feel that clubbing o f  income is 
discriminatory to the wife?

MR. CHAIRMAN: Generally, club
bing is not contemplated.

SHRIMATI KAMLA MANKEKAR: 
For instance, in the casse of a daugh
ter—married or unmarried—her in
come is not clubbed? Anybody in the 
family can become anythink with 
qualication or without qualifi
cation in the same firm and 
earns profit as a result
of income? What my colleague has 
just now said, I would like to elabo
rate it and say that this discrimination 
is against the married woman. If she 
/he is not married, be she daughter or 
brother or brother’s son, he may not 
have even the qualification to hold that 
position, but earns that income, yet 
the law does not say anything against 
his position and his privilege of get
ting the income. Why in the case of 
a wife that this question has been 
brought up?

SHRI VASANT SATHE: Being a 
wife should not be considered as a 
handicap?

MR. CHAIRMAN: We do appreciate 
that. One of the objectives of this 
law is to avoid evasion of tax. This 
is used as a media of dividing the in
come. We will see as to how far this 
hardship is to be minimized.

SHRIMATI SUNANDA BHAN- 
DARE-. D0 you mean to say that you 
have less faith in women?
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MR. CHAIRMAN: In fact, husbands 
seem to have more faith in them. The 
predicament is both for a married man 
as well as a married woman.

SHRIMATI SUNANDA BHAN-
DARE; it would encourage permissive 
society?

MR. CHAIRMAN: Then the people 
would not care to marry.

SHRIMATI SUNANDA BHAN-
DARE; They are recognised all over 
the world?

MR. CHAIRMAN: What about in
uje?

SHRIMATI SUNANDA BHAN- 
DARE: The ratio is 75 per cent and 
19 per cent.

MR. CHAIRMAN: Then you are on 
the question of quantum and not on 
principle?

SHRIMATI KAMLA MANKEKAR: 
This clubbing is not compulsory. If 
you leave this option to us, that is fine?

MR. CHAIRMAN: We record your
very sferious protest against it. The 
Committee is not responsible for it; 
Mr. K. R. Ganesh is responsible for it 
We will consider it. Thank you.

(The Committee then adjourned)-

/
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I. Bar Council of Delhi, New Delhi
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1. Shri Balram Sangal
2. Shri Vipan Chander Bahri

II. All India Tax Advocates Association9 New Delhi.

Spokesmen:

1. Shri G. C. Sharma—Vice-President.
2. Shri O. P. Dua—General Secretary.
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I. Bar Council of Delhi, New Delhi.

Spokesmen:

1. Shri Balaam 'Sangal
2. Shri Vipan Chander Bahri

(The witness were called in and they 
took to their seats.)

MR. CHAIRMAN: I welcome you 
and your colleague. I have to read out 
to you Direction 58 of the Directions 
by the Speaker under the Rules of 
Procedure and Conduct of Business 
in the Lok Sabha which reads:

4<Where witnesses appear before a 
Committee to give evidence the 
Chairman shall make it clear to the

witnesses that their evidence shall 
be treated as public and is liable to 
be published unless they specifically 
desire that all or any part of the 
evidence given by them is to be 
treated as confidential. It shall, 
however, be explained to the wit
nesses that even though they might 
desire their evidence to be treated 
as confidential, such evidence is lia
ble to be made available to the Mem
bers of Parliament.”
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SHRI BALRAM SANGAL; I have 
.already signed this one.

MR. CHAIRMAN: We have your
Memorandum which has been circu
lated to the hon. Members. If you 
want to say something in particular 
you may do so. Then we can proceed 
clause-by-clause.

SHRI BALRAM SANGAL: I am
thankful to you for having called us 
to tender evidence before your august 
Committee. I am speaking on behalf 
of the Bar Council and in that capa
city I submit before this House that 
this Council invited all the associations 
of Delhi including that of the High 
Court and the Civil Courts and I wish 
to sub*mit that the views expressed by 
us now are the views of nearly 5,000 
advocates of the City of Delhi. We 
have submitted a Memorandum to 
this august House and we will make 
submissions about it. The objectives 
with which this Bill has been introduc
ed are five. They are: To unearth 
black money and prevent its prolifera
tion; Check the avoidance of taxes 
through various legal devices which 
are adopted by assessees from time to 

‘ time; avoid and curb tax evasion by 
assessees; to rationalise the exemp
tions and deductions available under 
the relevant enactments to the asses
sees and to streamline the administra
tive machinery. It is a very laudable 
one and nobody can dispute this, that 
we should have such objective.

But in our view while amending 
the tax laws or introducing amend
ments in the tax laws we have to see 
to what extent the objective can be 
achieved through all the clauses which 
are purported to be introduced in the 
IT Act. As directed by the Bar Co
uncil, I will deal with Clause 39 of 
the Amendment Bill first. It is on page 
7 of our Memorandum. While I deal 
with it first, I would like to say the 
reason. It is directly related to the 
advocates and the persons in profes
sion. In regard to this Clause what 
is purported to be done is this. Sec
tion (IA) is to be introduced after 
Section 139(1) of the Income-tax Act. 
This is the position under the existing

section of the Act. The assessee has a 
taxable income. Suppose he fails to 
file his return within specified period. 
Now, what this new insertion of clause 
purports to do is thfc. It is to be filed 
with income-tax authorities in case 
the income of the assessee is Rs. 50,000 
or turn over is Rs. 5 lakhs. In that 
event the returns must be accompanied 
with report of the auditor and the au
ditor would give his report on specific; 
points which have been raised by the 
Wanchoo Committee in their recom
mendations to the House. Now, with 
regard to as to how it would be desir
able for us to introduce this section and 
to make this amendment in the Bill I 
may read out to you the recommenda
tions of the Wanchoo Committee which 
appear on page 47 of their report. 
They said:

We therefore recommend that a 
provision be introduced in the law 
making presentation of audited 
accounts mandatory in all cases of 
business or profession where the sales, 
turn-over receipt exceed Rs. 5 lakhs 
dr the profit before tax exceed 
Rs. 50,000. We further recommend 
that a form of audit report be pres
cribed taking due note of the manner 
in which documents records and 
books are maintained in the non-cor
porate sector. Auditor’s report should 
include among other things pertinent 
information like the following.

Scope of examination, whether full 
check, test-check or mere reconcilia
tion.

MR.CHAIRMAN: We have it here; 
items 1 to 7 are stated therein.

SHRI BALRAM SANGAL: Let us 
first see whether the proposed amend
ment in the Bill will be able to achieve 
the objective because the objective is 
to unearth black money. As I pointed 
out at the very beginning the objective 
of the Bill is to avoid tax evasion 
and all that. There are certain points 
which I wish to place before you which 
the Bar Council feel strongly about. 
There are certain difficulties which are 
likely to arise. We have nothing 
against chartered accountants or any
body else. What we say are the sort
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of difficulties likely to be experienced 
by the introduction of this kind of 
section. Auditors according to us are 
capable of examining only such books 
of accounts which are placed by the 
assessees whether of the corporate or 
of the non-corporate sector, etc. They 
have no authority, power, or control 
over and above that. Only he looks 
into the books which he is asked to 
see; he examines those books and ac
counts produced by the assesses 
before the auditor. He can’t say 
whether a particular person or an 
assessee has concealed an income or 
not.

So, the first aspect is that the 
auditors would not be in a position to 
help the Administration in checking 
the evasion of tax. Secondly, the 
evasion of tax or tihe avoidance of 
tax is at no point of time recorded 
by an assessee in his books of ac
counts. He may even use his books 
of accounts for avoidance of tax but, 
keeping in view the limited sphere 
of the audit, the auditors would not 
be competent to make any enquiries 
from his clients

MR. CHAIRMAN: Your point is 
that, first of all, the basis on which 
this caluse is put is noc to augment 
revenue. You say that unless the 
books are available to the auditors, 
thev cannot comment. But, in that 
case, even if another class of person 
like the Tax Advocates were to do 
this job, it would not alter this fact; 
the same background will be there. 
So, if you have any suggestions for 
overcoming this1 ddffidulty you may 
come out with them. As per the 
Act, an Auditor is the competent 
person to give an audited statement 
o f accounts. Of course, if something 
is not available and as a result 
the Auditor has to leava something 
undone, I don’t think anybody else 
would be able to do it. Therefore you 
cannot ask somebody else to do a job 
which the Auditor has not been able 
to do. So, what other steps can you 
suggest to overcome this difficulty?

SHRI BALRAM SANGAL: I can 
definitely give my suggestions on 
behalf of the Council as to what can 
be done and what positive steps the 
Administration can take in this dir
ection.

I was submitting that it would 
assist the Income Tax Officer in saving 
time if the day to day checking of 
the books of the assessee is done by 
the Chartered Accountants or the 
Auditors who audit the books of ac
counts because it is possible that the 
assessee who produces his books of 
accounts might not have balanced 
them or totalled them properly. I 
have already submitted that a per
son who produces his books of acc
ounts before an Income Tax Officer 
would have produced such books of 
accounts alsb before the Auditors. 
According to my experienced, I can 
say that there would be a very negli
gible number of assessees who would 
be producing books of accounts which 
are not properly balanced or vouched 
or properly worked out.

Actually, I would say that a larger 
number of the assessees are such 
as Would produce only such books 
as they desire. They never run the 
risk of producing books which are of 
incomplete nature. In such an event, 
if the Income Tax Officer has to 
check up, I feel that this shifting of 
responsibility or duty from the Shoul
ders of the Income Tax Officer to 
the shoulders of the Chartered Accou- 
nants would not be anything of a 
saviour to the Department; because, 
in any even, the Income Tax 
authorities would take it for granted 
that the report before them is an au
dited one and the burden which has 
been; placed on the authorities for 
making assessment would be shifted 
to the shoulders of the Auditors.

So far as the question of cross 
verification is concerned, I have seen 
that most of the Income Tax Officers 
are not taking any pains in making 
cross-cheks or cross verifications.

MR. CHAIRMAN: How do you say 
that?
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SHRI BALRAM SANGAL: That
is what I feel from my experience 
of 22 years.

MR. CHAIRMAN: The Income
Tax Officers do not make cross-refe
rences?

SHRI BALRAM SANGAL: Most
of them do not; it is done in a limi
ted number of cases. My submis
sion is that the corporate sector is 
already under audit—those who are 
having 50,000 and above—and in 
their case it has been seen that such 
things are not done, if done, not 
effectively. If the machinery is 
geared up to the extent that all the 
steps are taken by the Administra
tive machinrey to see that this check
ing etc. is done, it may be different, 
but you can easily find ou. to what 
extent I am corect.

SHRI AMRIT NAHATA: The
Chairman has just now pointed out 
that this provision has nothing to do 
with the basic objectives of the Bill, 
viz. to unearth black-money and 
prevent the proliferation of black- 
money. It seems to me that this 
provision is only a procedural mat
ter because it is hoped that when 
the books are placed before the In
come Tax authorities that books are 
already duly audited and certified by 
the Auditors. The Income Tax au
thorities cannot be called upon to go 
into the accountancy part of it. 
As far as this is concerned, your ge
nuine apprehension seems to be that 
this would mean loss of custom to a 
large number of Tax Advocates. If 
this is your apprehension, we would 
seek a clarification from you.

Firstly, as it is the Corporate bodies 
are already getting their accounts 
more or less audited by competent 
Auditors. A small section of the non
corporate assessees who have a turn
over of more ihan Rs. 5 lakhs are also 
required to get their books duly audit
ed, as proposed now. But still there 
would he a large number of assessees 
left out of this provision who may 
hire the services of Tax Advocates.

Secondly, do you feel that mere 
auditing of books by Chartered 
Accountants would exclude the 
necessity of hiring the services of Tax 
Advocates when a case comes up 
before the Income Tax Authorities? 
Tax Advocates would still be requir
ed for pleading cases before the 
Income-tax authorities; and you need 
not therefore apprehend that you will 
lose your custom.

SHRI BALRAM SANGAL: My ap
prehension is not that the Tax Advo
cates would suffer or lose their cus
tom. But what I feel is that when a 
clause is to be introduced in a Bill we 
will have to see to the real utility of 
its being kept in the Act. The ques
tion is whether the objective of 
saying the time of the Income Tax 
Officers and making Ithem available 
for some other useful services can be 
achieved even by the introduction of 
this clause in the Bill. My apprehen
sion that the Tax Advocates are like
ly to be displaced is not the only 
consideration. My submission is that 
unless some other steps are taken by 
the Adminitration, the mere intro
duction of the clause at this stage is 
not desirable because of the practical 
difficulties we have in this country.

MR. CHAIRMAN: This step has 
been taken for consideration on the 
basis of the Wanchoo Committee’s Re
port. Even the Working Group of 
Central Tax have recommended that 
cases of incomes above Rs • 50,000 
should be brought under ICO per cent 
check and there should be compulsory 
auditing by Chartered Accountants. 
Then the PAC have also made a re
commendation to his effect, that 
where the income is more than* 
Rs. 50,000|-, the accounts should be 
compulsorily audited. Do you agree 
to that in principle? By whom that 
is 'a  different point. Or do you not 
accept the very basis of this?

SHRI BALRAM SANGAL: This 
clause contains two things, Rs. 50,000 
income or five lakhs turnover. Even 
if the turnover is five lakhs, the in
come may not be more than ten
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thousand or fifteen thousand in some 
cases. Then putting the burden on 
the assessee to employ the auditor 
would be not fair. In our opinion, it 
is not going to achieve any objective.

MR. CHAIRMAN: All right, do you 
agree if the limit is raised to ten lakhs 
turnover?

SHRI BALRAM SANGAL: If that 
is the position, there should be no 
linking of audit with the turnover of 
a person. It should be entirely with 
the income and in no case it should be 
linked with the turnover. The In
come Tax Department dealg with the 
income and not the turnover. There 
are cases like cement, sugar, steel, 
bullion, where the percentage of pro
fit is about one per cent. But these 
are so fast selling items that the trun- 
over may be ten to twenty lakhs con
veniently. The profit would not be 

more than 30/40 thousand of rupees.
MR. CHAIRMAN: Do you agree to 

the clause of Rs. fifty thousand with
out corresponding linkage to the trun- 
over?

SHRI BALRAM SANGAL: Fifty
thousand income is on the lower side. 
There are partndership firms. If a 
firm has two-three partners and he 
income is Rs. fifty thousand, to have 
an auditor for them would be a 
burden. There are many partnerships 
firms, which have as many as six 
partners.

SHRI AMRIT NAHATA: For the
time being, let us forget the profit and 
loss part of it. A firm with a turnover 
of fifty lakhs may suffer certain losses, 
but the size and bulk of the books will 
certainly depend on the turnover and 
not on profit and loss. If the turnover 
is greater, only then the books will 
be bulkier, and would call for a 
better accounting and that is why 
perhaps this provision seek to have 
them audited by competent auditors, 
if a certain minimum turnover is 
there.

SHRI BALRAM SANGAL: If the 
turnover is more, the bulk of the 
books has to be heavier, but we have

to see whether the person can bear 
the burden of the auditor or not.

MR. CHAIRMAN: Even if the turn
over is ten lakhs, do you mean to say 
that he would not have that much 
profit?

SHRI BALRAM SANGAL: It may 
be possible in some cases the profit 
may be good, it may be meagre in 
other cases.

SHRI AMRIT NAHATA: It is a
part of the game.

MR. CHAIRMAN: If the income is 
taken to one lakh and the turn over 
taken to ten lakhs or twenty lakhs, 
would that satisfy you?

This has been going on for a long 
time. The Tax Enquiry Committee, 
the Income Tax Investigation Com
mission Wanchoo Committee, PAC— 
all have gone into this aspect. This 
question has been gone through 
in a very copious way. Even the 
working group of the A.R.C. have 
given reasons why they want this 
limit of fifty thousand for compulsory 
audit. You said. ‘Let us not relate 
income to the turnover! That is a 
matter of opinion. I wanted to know, 
whether you agree to this or not in 
principle.

SHRI BALRAM SANGAL: In the 
Wanchoo Committee report, it has 
been said that it would prevent mani
pulation of accounts at a later stage 
and the assessee would not be in a 
position to change the stand. In this 
behalf my submission is that it is not 
the audit which is going to cure this 
evil. I suggest something different. I 
suggest that there should be a large 
army of field officers, who should 
visit the assessees every now and 
then and athenticate the books, make 
cross verifications of sales and pur
chases, say exceeding ten thousand 
etc. If the books of accounts of the 
assessees are authenticated from time 
to time, then the question of mani
pulation of books at a later stage by 
an assessee would hardly arise.
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MR. CHAIRMAN: You are putting 
a very dangerous proposition, that 
the army of officers may be let loose 
on a vast number of assessees. That 
would be a lot of harassment. Other 
witnesses complained against their 
interventions every now and then.

SHRI BALRAM SANGAL: They 
ahould not harass, but should go and 
iign the books.

SHRI AMRIT NAHATA: Do you 
mean to say that the Chatered Ac
countants and auditors should be em
ployed by the tax authorities? That 
is what this amounts to. That mean? 

they would represent the tax depart
ment and audit the accounts.

SHRI BALRAM SANGAL: I am 
coming to that, Sir. The number of 
assessees that are not properly main-* 

taining their accounts is limited. I 
would submit that there should be a 
cell of Chartered Accountants in the 
Government and whenever there is a 
need for investigation, the books of 
accounts may be referred to such a 
cell. It can serve a very useful 
purpose. In cases where the Income- 
Tax Department is of the view that 
there is some manipulation, their 
books can be audited by them.

MR. CHAIRMAN: Even now the 
Income Tax Department has got the 
power to do that. You are now 
going to the new aspect of the ques
tion. Your suggestion that there 

should be an army of officers is not 
a very healthy suggestion. But it 
la your opinion. That is all.

SHRI BALRAM SANGAL: Actually 
this provision which has been men* 

tioned in the Wanchoo Commission 
Report has been suggested by various 
aectors. But that is not so. There 
may be some bureaucratic set up of 
the administration?

MR. CHAIRMAN: In this, bureau
cracy has not to do much. In this 
respect, I want to know the mind of 
the Bar Council?

SHRI RALRAM SANGAL: Ours is
#  vast country and the assessees are

spread all over the country; they are 
not concentrated in a big cities like 
the auditors who are concentrated in 
big cities and as a result thereof, if 
an assessee has to go from his town 
tc the district again and again for the 
purpose of assessment of his accounts, 
it will cause a lot if inconvenience to 
him. For such a business, according 
tq us, the number of auditors in the* 
country is not more than 5000 who 
are practising Chartered Accountants. 
Under such circumstances, it may 
not be possible for the asseesees to file 
their returns well in time or within 
the prescribed limit. So, at this 
stage, if this clause is introduced, it 
will cause a lot of inconvenience to 
them?

MR. CHAIRMAN: Are you on the 
question of a basic principle of com
pulsory audit or are you on the ques
tion of a compulsory principle of 
audit or are you on the question of 
practical difficulties? Do you accept 

in principle that audit should be 
provided?

SHRI BALRAM SANGAL: I have 
already submitted that we do not 
agree in principle to the introduction 
of this clause.

MR. CHAIRMAN: Even if the
practical difficulties are removed?

SHRI BALRAM SANGAL: In this
respect, some amendment would be 
necessary.

MR. CHAIRMAN: In principle, you 
mean to say that the law should be 
so modified as to take care of the 
practical difficulties? Would you con
sider compulsory auditing as a 
salutary feature?

SHRI BALRAM SANGAL: In our
opinion, it is premature to introduce 
compulsory auditing in India. I have 
already submitted that the number of 
auditors in our country is not gootf 
enough.

SHRI ERA SEZHIYAN: There are 
9000 CAs in the country. Do you 
think this number is not sufficient to 
meet the demand of the assessees?
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SHRI BALRAM SANGAL: Accord* 
ing to Wanchoo Committee, there 
were nearly 5000 auditors who were 
practising upto 1971 and according to 
my knowledge, this number is not 

sufficient to cope up with the work. 
We are aware of the fact that different 
persons in different States and even 
in the same State are maintaining 
their account books in different 
languages, but the auditors are main
ly of the English language.

MR. CHAIRMAN: In how many 
languages, accounts are being 
audited?

SHRI BALRAM SANGAL: I cannot 
«ay that.

MR. CHAIRMAN: Have you made 
any study about it? ^

SHRI BALRAM SANGAL: I am
saying according to my experience in 
Delhi in the corporate sector.

MR. CHAIRMAN: Delhi is not the 
whole of India.

SHRI BALRAM SANGAL: We are 
only representing Delhi.

MR. CHAIRMAN: In Delhi, you 
can have auditors who can under
stand English language.

SHRI B ALR AM  SA N G A L: Auditors 
are generally of English accounts: 
they are not auditing the accounts 
other than English language.
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MR. CHAIRMAN: Next point?
SHRI BALRAM SANGAL: As far 

as burden of charges on the assessees 
is concerned, according to us, they 
would not be able to hire the services 

of auditors. It will cause a lot o f 
hardship of them.

SHRI BALRAM SANGAL: Another 
point which 1* would like to submit 
before this august House is that, the 
time limit for filing the return is 4 
months now generally for all kinds of 
assessees.

MR. CHAIRMAN: Depending upon 
which is the previous year. The 
minimum is 4 months, subject to ex
tensions.

SHRI BALRAM SANGAL; Subject 
to extensions, of course, on further 
payment of interest and the discre
tion of the Income Tax Officer is 
there, whether he has the intention 
or not, and expose the assessee to 
penal consequences. My submission 
here is that,—I have already men
tioned this—the number of auditors 
are limited and the worklpad on the 
auditors would be much more as com
pared to the existing work-load and 
the result would be, filing a retur» 
would invariably be delayed in ? 
large number of cases and in all casos 
where the Income Tax Officer is not 
satisfied and where the income haaf 
accrued and the assessee has filed bi- 
lated return, penalty would be im
posed.

MR. CHAIRMAN: Would it be all
right if we provide that the audit 
report should be submitted before the 
assessment or some such thing; that 
it need not accompany the return but 
it may be submitted soon thereafter.

SHRI BALRAM SANGAL: Then, 
the very purpose of the auditor's 
report would be defeated. The pur
pose of the audit report is to facilitate
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MMWtnent. If the procedure suggest
ed by you is to be . adopted, by the 
Income Tax authorities, ultimately, 
the filing of the audit report at a 
later stage would not be of real use 
an d .... , i t l U l g l

MR. CHAIRMAN; Not at a latei 
stage. I said, subsequently after the 
filing of the return but before the 
assessment is taken up.

SHRI BALRAM SANGAL: My sub
mission is that no assessee would like 
to get the audit report filed subse
quently. *

M R CHAIRMAN: Even if it is
m andatory provided?

SHRI BALRAM SANGAL: It may 
be provided. Butf the assessee would 
say that the auditor's report should 
be filed along with the return. Other
wise, he would run the risk of wrong 
posting or wrong totalling.

MR. CHAIRMAN: That is the point 
The responsibility is imposed not only 
on the assessees, but, the certificate is 
going to be such that the auditor also 
shares the responsibility. It is for 
that purpose two-fold objectives are 
sought to be achieved—proper compu
tation of total income and sharing o f 
the responsibility.

SHRI BALRAM SANGAL: I only 
submitted that when the person is 
making the payment to the auditor, 
tie would certainly not ask hi» 
accountant or somebody else to total 
ihe books of accounts. He would like 
the burden to be shared by the 
auditor in regard to posting of book* 
of accounts or to see that books of 
accounts are properly posted and 
properly balanced.

MR. CHAIRMAN: Auditors have
to do this job?

SHRI BALRAM SANGAL: Auditors 
are to check up the totals to gee that 
th e .. . .

MR. CHAIRMAN: Checking totals 
\b one thing. Totalling up and post
ing is another.

SHRI BALRAM SANGAL: My sub
mission here is that, there should be 
a sharing of the burden between the 
auditor and the assessee. I have sub* 
mitted that in such an event, if the 
auditor’s report is delayed, then, 
payment of revenue to the Govern
ment, completion of assessments by 
the Department, and work-load will 
be greatly affected. Now, I would 
like to refer to the dissenting note of 
Mr. Rangnekar, who has given some 
practical suggestions and views. He 

feels that making tjhis provision in 
the Bill, of compulsory audit would 
be undesirable at this stage. I would 
like to quote from Page 250 of the 
Report of the Wanchoo Committee, 
where Mr. Ranknekar has said:

“ In the manner in which the pro
fession has developed, the role of 
the auditors has obviously come 
under a cloud. Some auditors have 
set ihemselves up as management 
consultants, directors, businessmen, 
income tax experts (sic)! They seem 
to almost everything else other 
than searching audit. There can be 
no doubt that when an auditor 
starts to sell management and 
‘other' advice and offers various 
unspecified services, he immediately 

compromises his objectivity. Virtu
ally one ends up with a situation 
where the company that has pur
chased the ‘services’ of the auditors 
in various forms follows the recom
mendations of its own auditor con
sultant leaving little else for ‘audit’.

So, my submission is that these ob
servations of Mr. Rangnekar are very 
pertinent and very important and the 
is what I am keeping in view and 
such sorts of things are likely to 
occur every time when books of ac
counts are audited. Now, let us see 
as to what sorts of recommendation* 
have been made by the Committee in 
asking the auditors to audit the book* 
of accounts of a concern.

MR. CHAIRMAN: What pa Be you
are referring to?
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SHRI BALRAM SANGAL: Page 47 
of the Report, Para 2.148.

MR. CHAIRMAN: Let me say one 
thing. This is what they have recom
mended. But, assuming that it com
mends; itself to the Committee that 
compulsory audit is to be provided, 

then, one thing is there that the 
auditor will be required to certify 
what is known as vital particulars. It 
will have to be an objective audit 
and the certificate will include certi
fication of facts like, whether or not 

accounts are fully vouchered, whether 
capital and revenue are properly 
apportioned or not, whether personal 
expenses have gone into revenue or 
capital accounts and so on. But, T 
would like to point out one thing here. 
Whatever the Wanchoo Committee 
have recommended will only serve 
as guidelines. However, if the Com
mittee accepts that compuisory audit 
has to be there, then, I can assure you 
that it will ensure an objective certi
fication of vital particulars. You wilJ 
address us on that basis.

SHRI BALRAM SANGAL: Accord
ing to the recommendations of the 
Wanchoo Committee-----

MR. CHAIRMAN: That is not con
clusive on us.

SHRI BALRAM SANGAL: Of
course not conclusive, but, may be. . .

MR. CHAIRMAN: That will serve 
as a guideline. If the Committee, as 
I told you, accepts that compulsory 
audit should be there, then, it will 
not leave anything to uncertainty.

SHRI BALRAM SANGAL: Of
course, objective audit ha8 to be 
there. But, this sort* of certificate, in 
my opinion, is not going to serve any 
purpose.

MR. CHAIRMAN: You are entitled 
to express your opinion. But, I said 
what the Committee would be doing 
in case it accepts the principle.

SHRI BALRAM SANGAL: That is
correct. Now, we are making our

own suggestions in regard to this 
matter. In the first instance, we fee) 
that introduction of this Clause at this 
stage is premature and this has to be 
postponed for some time; this is not 
needed at the moment. Secondly, the 
Officers of the Department should 
visit the assessees every now and 
then, quarterly or monthly, or what
ever may be the period that maybe 
presecribed by the Department, and 
the assessees should furnish their 
books of accounts, so that, tho 
assessees, at no point of time, may be 
in a position to manipulate their books 
of accounts before producing the same 
before the auditors, because, there is 
no security that the assessees may not 
do it. Wanchoo Committee have ex
pressed the view that there may be 

cases where manipulation of books 
of accounts by the assessee*; may taki> 
place.

The better course can be to provide 
field officers so that the books of 
account manipulated may not be 
changed and it will remain as they 
are in original and all sorts of clari
fications must be resorted to by the 
Department without any slackness on 
their part and it should remain a 
continuous process at all levels. At 
District levels, at the level of town* 
and at Commissioner’s levels all sorts 
of assessees should be put to a cons
tant checkg because it is only in tha* 
manner of action we can achieve the 
objective of the Bill. And as I have 
already suggested that there should 
be a Cell of Chartered Accountants 
Instead of asking every assessee to go 
and get the books on account audited 
by the Chartered Accountant, by an 
auditor, let there be a Cell because 
our view is that only a very limited 
number of assessee* is producing the 
books of account to the Income-tax 
Department but those books of ac
count may be before the auditors or 
the Income-tax Officers which are 
desired by the assessees and sought to 
be brought and the auditors have no 
control on this and they have no con
trol on the income-tax authorities. 

Therefore, there should be a Cell of 
the Chartered Accountants and the
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auditors who can examine all such 
cases where there is a fear of evasion 
o f tax-payers or assessees and there is 
a number of sales or purchase or 
anything like that. In case the limit 
is fixed, it should be linked with the 
income of assessee and it should not 
be linked with the turn-over of the 
assessee because income-tax deals 
with the income of the individuals 
and not the turn-over of the indi
viduals. So, the income of a person 
should be the criteria here.

MR. CHAIRMAN: Supposing a
large amount of a turn-over of 
Rs. 5.00 crores results in loss, then it 
should not be audited?

SHRI BALRAM SANGAL: In the 
first instance I would say that the 
income-tax deals with the incomes of 
the persons. . Therefore the criteria 
here is the incomes of the individuals 
and it should be taken into conside
ration and n°t the turn-over.

SHRI ERA SEZHIYAN: He does not 
want any limit on the income.

MR. CHAIRMAN: Suppose there is 
a loss then what will happen?

SHRI BALRAM SANGAL: Even in 
case of losses there may be an audit. 
In regard to job or service, of course, 
it is going to be an objective one. My 
submission is that advocates conver
sant with the taxation lav(5 are also 
iully competent they are dealing with 
the law, they are dealing with the day- 
to-day working of \he Department and 
in case such a work is entrusted to the 
auditors, our feeling is that the 
Income-tax authorities would be slack 
in performing their own duties. The 
feeling of the Wanchoo Committeee 
Wias that in such events the Income- 
tax officers would be having time at 
their disposal to make investigation in 
respect of other cases. So, in other 
words, we feel that according to this 
clause and the Wanchoo Committee 
report, shifting the burden or making 
adjustments-^upon the auditors 
instead of putting it on the shoulders 
of the Income-tax authorities in that 
event they would be content with the 
report of the auditor and he will not

look into it or probe into the assess
ments . It is because we can' say very 
well that even in the corporate sectors 
evasion has been found. So if eva
sion could not be prevented from 
doing by the big officers and in other 
large sections of the society, a doubt 
may arise that such evasion may not 
be prevented even in the corporate 
sectors.

SHRI VIPAN CHANDER BAHRI: 
Mr. Chairman on this point, I would 
like to put my view before you for 
consideration. The object of ihe Bill 
is to take out the black money and 
for that the means adopted are audit 
for uniformity of accounts and other 
factors. But whether the proposed bill 
envisages the means of audit which 
will achieve the objective. I would 
like to know what is the position in 
regard to the corporate sector.

MR. CHAIRMAN: Have you made 
any study of it?

SHRI VIPAN CHANDER BAHRI: 
Yes, Sir.

MR. CHAIRMAN: How many cor
porates you ha,ve examined. What 
is your observation on the corporate 
sector? You have made a point that in 
the corporate sector audit has proved 
utterly ineffective and there has been 
evasion. We are going to hear you if 
you give us some statistics. If you 
have any new points to make on this, 
then I can give you more time.

SHRI VIPAN CHANDER BAHRI: 
The guidlines which have been recom
mended by the Wanchoo Committee 
are likely to be incorporated in the 
auditor’s report and item Nos. 3 to 7 
already appear in the return pres
cribed and this information can be 
given by the assessee himself by the 
practioners, by the advocates and by 
the Chartered Accountants. There is 
no special requirement for this parti
cular information that it can only be 
sought from an auditor. That is the 
point I am submitting, Sir.

MR. CHAIRMAN: So far as the 
Committee is concerned, if the ob
ject of compulsory audit commends
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itself to the Committee we are going
to make the certification of vital 
particulars on a very objective basis.

SHRI VIPAN CHANDER BAHRI: 
I am submitting that in respect of these 
requirements which are now pro
posed to be made part of the audit, 
the assessee, the income-tax prac
titioner, the advocate and the Charte
red Accountant are also competent to 
give this information.

MR, CHAIRMAN: It is voucher 
auditing.

SHRI VIPAN CHANDER BAHRI: 
This information can be supplied by 
the assessee and this can be made 

part of the work of an assessee 
These items No. 3 to 7 have already 
appeared and nothing new comes up 
under this information. The last 
point I would make is that if the 

Department wants to investigate some 
of them it should be the duty of the 
Department to go into the account. 
If the department feels that certain 
cases need detailed investigations, it 
should be the department itself 
which should have the detailed in- 
vestgaiions done by an independent 
authority, not b y  the authority or 
auditor who is paid b y  the assessee.

MR. CHAIRMAN: There is no
doubt about it that the Department 
itself should examine. Audit is not 
conclusive of anything. So far as 
the Department is concerned, it is 
not going to be binding on it at all.

SHRI VIPAN CHANDER BAHRI:
I would like to point out an instance 
to this effect. The law introduced the 
institution of valuers for valuing im
movable property. They had an 
approved list of valuers, but the situa
tion that arose was idiametrically 
opposite to what was intended, and the 
law was subsequently amended and 

they had their own valuation cell so 
that the valuation could be made in 
the cases where the Department 
wants it.

Similarly in cases where the Depart
ment wants to go into the investiga
tion of certain cases, it shoud be by

an independent authority of the De*
partment which should go into those 
case* and not by a person who is paid 
by I ie assessee.

SHRI BALRAM SANGAL: I had 
stated before that whatever I am say
ing is on behalf of the Bar Council; it 
is not by way of any confrontation 
with the chartered accountants or 
others. I must make myself clear 
about it once again that whatever 
views I have expressed on this Bill 
have been expressed by me under in
structions from the Council. The 
Council had the privilege of having a 
meeting with all the Bar associations 
of the Union territory, and whatever 
views have been expressed are those 
of the Bar Associations, and our Co
uncil is constituted of few thousand 
brother-advocates.

MR. CHAIRMAN: There is no ques
tion of any confrontation, and there 
is no question of any hostility towards 
any profession. If you think that this 
sort of provision does fnot help 
achieve the objects of the Bill, you 
are entitled to hold that view.

SHRI BALRAM SANGAL: We are 
all here for a healthy enactment for 
the country as a whole.

In case Parliament deems it neces
sary to keep this provision, it would 
toe desirable that the auditors who 
audit the accounts should not be per
mitted to represent the assessees be
fore that tax authorities, because only 
then the objective of the Bill can be 
more effectively achieved. This is our 
view and I leave it to the Committee 
to consider all these points.

SHRI R. V. SWAMINATHAN: The 
auditors prepare the accounts and then 
they are presented to the Department 
and then the tax is paid and there 
ends the matter. So, they just do 
some pr>st office work. This is the 
first si v̂ e. So far as the second stage 
is concerned, when there is a dispute, 
they represent, and then the matter 
goes in appeal. Sometimes, they en- 
jsracje auditors, and sometimes they en«- 
gage lawyers. I think what the wit
ness perhaps wants it that in the first
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stage itself, the lawyers must be bro
ught in, even in cases where there to 
no dispute at all between the Depart
ment and the assessee.

SHRI BALRAM SANGAL: I had
clarified this point that in case there is 
no dispute, there is no point in en
gaging any counsel.

MR. CHAIRMAN: When there is no 
dispute, there is no need for any co
unsel. But according to the witness, 
whatever he wants is that whenever 
any counsel is to be engaged, there 
should be a bar on a chartered 
accountant appearing in the same case.

SHRI BALRAM SANGAL: If the 
auditor is engaged for representing 
the assessee, then he would be a 
judge of his own case and according 
to us, his report is not Jikely to be 
much impartial. This is the view of 
the Counca.

SHRI ERA SEZHIYAN: I do not 
think that this will go a long way. 
Suppose two persons A and B join 
together, and while A  gives a certi
ficate, B argues and while B gives a 
certificate A argues; what would ha
ppen in those cases?

SHRI BALRAM SANGAL: In that 
event, we have to accept the practical 
nature of that and the chances of such 
a thing happening.

SHRI ERA SEZHIYAN: In the PAC, 
when we examined this matter, our 
view was that the person who argued 
later on should be involved even at 
the earlier stage of giving the certi
ficate; that wag the idea that we had 
in mind.

MR. CHAIRMAN: There is another 
view point that the person who goes 
and represents must carry some res
ponsibility.

SHRI BALRAM SANGAL: The res
ponsibility, of course, is there.

MR. CHAIRMAN: What is the res
ponsibility that lawyer carries? He 
only acts under instructions.

You must understand this basic dis
tinction. What Mr. Sezhiyan is say

ing is this. In one case, the person is 
compelled to give a certain certificate 
under peril of disqualification or pen
ality in case he is found to be at fault. 
In the other case, the lawyer acts only 
under instructions. When a person is 
acting under instructions, what is the 
responsibility? There is nothing 
whatsoever.

SHRI BALRAM SANGAL: If a 
lawyer makes any false representation, 
then under the Bar Councils Act, he 
is liable to have his licence cancelled 
or suspended___

MR. CHAIRMAN: But the lawyer 
is acting under instructions.

SHRI BALRAM SANGAL: My sub. 
mission is that a chartered accountant 
or an auditor or anyone engaged for 
arguing the case before the authority 
is liable for penal consequences under 
the respective laws.

In regard to clause 12, the view of 
the Council is that in the first instance, 
there should be no prescription of 
accounts by the board, because every 
body should be left free to follow his 
own system of accounts___

MR. CHAIRMAN: He should be 
free to follow his own method of ac
counting under the recognised system 
of accountancy. If he is allowed to 
have his own system of accounting, 
then it will become difficult. The me
thod of maintaining the books of ac
counts should be under a recognised 
system, and the accounts should be 
maintained under a system which 
would give a true picture of his in
come and expenditure and give a pic
ture of the true state of affairs of the 
income of the assessee. It is a little 
dangerous. Suppose one person en
ters by way of a memorandum: at the 
end of the month, my total receipts 
are so much and my total expenditure 
is so much and this is the income. 
According to your argument, he has 
maintained the books of account in 
a manner consistent with his system 
But that is not a recognised system. 
Therefore, I would request you to 
draw a distinction between the ac
cepted recognised system which pres
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cribed certain norms, and the other 
within the recognised system, main
tain your books of account.

SHRI BALRAM SANGAL: It can 
be like this, that he would maintain 
his books of accounts according to the 
recognised system in vogue in the 
country in different places, districts or 
towns. But there should be no pres
cription about the maintenance of a 
particular kind of accounts, because 
we can not have the same system of 
accounts throughout the country as 
a whole.

MR. CHAIRMAN: We may agree 
on that. But do you not think there 
should be some guidelines at least for 
the assessees in the mofussil?

SHRI BALRAM SANGAL: Yes. But 
there is a provision here, section 271A 
to the effect that he would be liable 
to some penalty for not maintaining 
the accounts in the prescribed man
ner. Our feeling is that such prescrip
tion by the Board would not be in 
accordance with the formation of this 
country with various conditions exist
ing in different places. Let every per
son be entitled to maintain his books 
of account in the recognised method 
whichever is prevalent in the area. 
That is one thing. Let us go a step 
further. If the income tax authorities 
feel that a person has to maintain 
his books in a proper manner, let 
there be a guideline by the IT au
thorities prescribing the maintenance 
of books of accounts by a particular 
assessees in a particular manner. That 
may be so. But to make a general 
prescription for the country as a 
whole would not be in the fitness of 
things.

MR. CHAIRMAN; We will consider 
that. But we take it that you accept 
in principle the provision regarding 
compulsory maintenance of accounts.

SHRi BALRAM SANGAL: Yes.

MR. CHAIRMAN: Any limits?
SHRI BALRAM SANGAL: It should 

be Rs, 50,000 income and not less than 
Rs. 10 lakhs turnover. The proviso

to this clause says that nothing in this 
section shall apply to any person car
rying on any business unless etc. etc. 
My submission is this clause should 
apply to all classes of assessees.

MR. CHAIRMAN: Professionals art 
wilfully left out. Every professional 
will have to maintain accounts if he 
has an income above Rs. 5,000. What 
should be the limit for professionals? 
Rs 50,000 for professionals?

SHRI BALRAM SANGAL: It may 
be qualified for different persons.

MR CHAIRMAN: What limit?
We take it that you will express the 
responsible views of your Council and 
tell us and try to guide us as to what 
can be the rational criteria. •

SHRI BALRAM SANGAL: We feel 
that this sort of limit should be for all 
classes of assessees.

MR. CHAIRMAN: Even for pro
fessionals? How many professionals 
file returns of Rs. 50,000 income in the 
country.

SHRI BALRAM SANGAL: I can
not say. There are no such statistics 
available.

SHRI ERA SEZHIYAN: I would ad
vise them to consult their Council and 
let us have written note on this point.

MR. CHAIRMAN: If you have ap
plied your mind to it already, you 
may submit a supplementary memo
randum as to what, according to you, 
should be the reasonable limit for 
businessmen and for professionals for 
compulsory maintenance of accounts.

SHRI BALRAM SANGAL: Thank
you. But my submission for the time 
being is only this much that there 
should be no distinction with regard 
to the maintenance of accounts. A 
professional has to face many diffi
culties and hardships in the initial 
stages. To ask him to maintain the 
accounts would be a harsh provision. 
Here the limit is only for business
men. My submission is that it should 
be for all a like without any distinc
tion. Comming to the penalty clause
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linked with it, we have clause 65 in
corporating 271A;

“Without prejudice to the provi
sions of section 271, if any person, 
without reasonable cause, fails to 
keep and maintain such books of ac~ 
counts and other documents as re
quired by section 44 or the rules 
made thereunder, in respect of any 
previous year or to retain such 
books of account and documents for 
the period specified in the said rules, 
the Income-tax Officer or the Deputy 
Commissioner (Appeals) may dir
ect that such person shall pay, by 
way of penalty, a sum which shall 
not be less than ten per cent but 
which shall not exceed fifty per cent 
of the amount of the tax, if any, 
which would have been avoided if 
the income returned by such per
son had been accepted as the cor
rect income’4.
This is nothing actually but a sort 

of clause couching pection 271(1) (c), 
what sort of penalty to be imposed.

MR. CHAIRMAN: No, no. You are 
making a terrible mistake.

SHRI BALRAM SANGAL: It is in 
that nature. If I do not maintain 
accounts in the manner prescribed by 
the Board or the Central Board, then 
I would be liable to penalty. If I 
return my income at Rs. 20,000 but 
it is assessed at Rs. 30,000, according 
to this, I am liable to penalty on my 
income of Rs. 10,000 on which other
wise I would have paid tax. Accords 
ing to 271(1) (c), if I file my true 
income and if it falls below that 
particular limit, I am liable to penalty.

MR. CHAIRMAN: No. If you have 
an aggregate income returned not ac
cording to what it should be, you will 
be visited with penalty. The two are 
conceptually different. One is for 
concealment of income; another for 
non-conformation of accounts to the 
prescribed form. Assuming it com
mends itself to the Committee that 
the Board is not to prescribe, it has 
to give guidelines, yet accounts have 
to be maintained which must conform 
to a recognised system. Then if the

accounts are maintained in a manner 
which does not conform to a recog
nised system of accountancy or the 
guidelines given by the board, penalty 
will visit—unrelated to the question 
of penalty otherwise.

SHRI BALRAM SANGAL: Our
view is that this clause provides a 
minimum penalty of 10 per cent and 
a maximum of 50 per cent of the 
difference of income which had been 
returned and which had been assess
ed. In any case, the penalty, if any, 
is not to toe imposed in this way be
cause there will be a lot of difficulties 
in the way of calculating what the 
income would have been otherwise 
and what it is now. In any case, if 
it is retained, it has to be a sort of 
fine.

MR CHAIRMAN; Are you trying 
to suggest that if a person does not 
maintain accounts properly, but files 
correct return of income, then no 

penalty? ,
SHRI BALRAM SANGAL: Of

course, because no motive can be 
attributed to him. Secondly, if he has 
not maintained accounts in the pres
cribed manner or as he is required 
to do, in that event, let there be a 
fine, because imposition of penalty 
would work harshly; there would be 
a lot of litigation and difficulties 
would arise.

A sort of mild penalty may be 
imposed.

MR. CHAIRMAN: That is true. But 
if a person does not conform to it— 
assuming the ultimate law is in ac* 
cordance with the provisions of the 
Bill—and he defies but files a correct 
return of income, then there will be 
no penalty. But another person who 
conforms to the same system and 
honestly maintains the books, but 
there is variation, then the penalty 
will visit him. In fact, I thought that 
the penalty should be for non-com
pliance, unrelated to the return of 
income which may be correct or not. 
In this case, it is related entirely to 
the income. If, notwithstanding the 
fact that you have maintained all ac
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count, you return an income which is 
in flagrant violation of what has been 
prescribed by the Board, according to 
the present law, no penalty can visit. 
There is obviously an inconsistency, 
that the penalty should be for infrac
tion of the directions.

SHRI P. G. MAVALANKAR: If I 
have understood the witness correct
ly, he seems to be nuking a distinc
tion between penalty and fine. Penalty 
is for a wilful avoidance o f  paying 
the tax, and the fine is lor a technical 
lapse of not having fulfilled the legal 
obligations of the provisions.

SHRI BALRAM SANGAL: I sug
gested that it should be a fine and not 
a penalty, because it is very difficult 
to work out the penalty.

MR. CHAIRMAN: It is a question 
of nomenclature—the difference bet
ween penalty and fine. It is a dis
tinction without a difference.

SHRI P. G. MAVALANKAR: The
point is, if you call it a penalty, there 
is a stigma; the person has committed 
a crime and is avoiding tax payment 
and therefore he is penalised. Fine 
is for a technical lapse.

MR. CHAIRMAN: It is the quantum 
that seems to matter with the asses
see in taxation mailers. If you call 
it a penalty and reduce it to a lesser 
amount, he would welcome it rather 
than call it a fine. We appreciate 
your point and you are right that if 
the return of income, notwithstanding 
the violation of the rules prescribed 
by the Board, is correct, there is no 
penalty. That does not appear to be 
very consistent.

SHRI R. V. SWAMINATHAN: They 
want to have it as a fine. Is it due 
to the quantum of the amount that 
will be involved in this? Suppose the 
penalty means a percentage and fine 
may be an exact amount. Is it be
cause of the quantum of money that 
he feels so, or is there any other 
idea behind this?

SHRI BALRAM SANGAL: The
underlying idcia behind my sugges
tion is that it would be extremely

difficult for the tax authorities to find 
out what would have been the income
in case the assessee maintained the 
accounts and what is the income now 
which has to be assessed. This creates 
difficulties for the assessee and also 
for the tax authorities to find out the 
difference and levy the penalty ac
cording to the difference, which may 
be from 10 to 50 per cent. In order 
to avoid practical difficulties for the 
taxing authorities and the hardship 
for the assessee, I suggested that a 
fine may be prescribed, just as under 
section 131 for non-appearance of 
witnesses.

MR. CHAIRMAN: It will be a happy 
future for the assessees not to have 
any audit and accounts and pay Rs. 
100 year after year!

SHRI BALRAM SANGAL: I do not 
suggest that. A fine can be prescri
bed according to the quantum of the 
avoidance of tax.

MR. CHAIRMAN: Therefore, it has 
to be related to the size in one way 
or the other. Either to the size of the 
turnover or the size of the income, 
and not to what would have been 
avoided.

.SHRI BALRAM SANGAL: I fear
whether the taxing* authorities would 
be competent.

MR. CHAIRMAN: Can they not in 
relation to the total income determine 
the tax and the penalty? Otherwise, 
would it not be far more advantageous 
for the assessee not to maintain 
accounts but pay a fine?

SHRI BALRAM SANGAL; It will 
have to be left to the discretion of the 
income-tax authorities.

MR. CHAIRMAN: Such arbitrary
powers cannot be conferred. A ra
tional criterion would be to relate it 
either to the income or to the tax or 
the turnover.

SHRI BALRAM SONGAL: Keeping 
in view the facts of the case, the 
Income-tax Officer will be left with 
the discretion. In that event, he
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would not be in a position to impose 
a fine cm the persons arbitrarily.

MR. CHAIRMAN: His discretion
m,ay be there, but subject to some
thing being prescribed in the law. If 
there are mitigating circumstances, we 
should want to leave the discretion to 
him.

SHRI VIPAN CHANDER BAHRI: 
In the first instance, when it is the 
first default, then the fine or the 
penalty should be a very token 
penalty. In the case of a habitual 
offender who avoids payment of tax, 
the penalty could be more. So, my 
submission is, since there is a lot of 
illiteracy in the country, and the 
general public are not so much educa
ted ,and they may be liable for many 
irregularities in that accounts are not 
properly maintained, it may not be an 
intention on their part to evade the 
tax or to commit an offence, but tech
nically they may be doing some offence 
or £ mistake.

SHRI P. G. MAVALANKAR; The 
trouble is, often the so-called educa
ted only indulge in evasions.

MR. CHAIRMAN: It could be that 
we vest the discretionary powers in 
the hands of the ITO; on the totality 
o f circumstances he will evaluate it, 
but it will have to have some nexus 
with something more objective. It 
cannot be just fixed at such and such 
an amount in absolute terms; it will 
have to be relatable to his liability of 
income-tax.

SHRI VIPAN CHANDER BAHRI: 
My submission is that it should be a 
mild one in the first instance, and to a 
habitual offender it may be more or 
severe.

MR. CHAIRMAN: In the law, it is 
difficult to provide it, but certainly, 
if the law leaves the discretion, the 
administration can take up the matter. 
We will consider your suggestion.

SHRI BALRAM SANGAL: Now. I 
shift to another clause. I will not be 
going through all the clauses. I am 
sure the Committee has got our

memorandumt and I request the Com
mittee to read through our memoran
dum.

MR. CHAIRMAN: We will go
through your points.

SHRI BALRAM SANGAL; The 
other important clause which needs to- 
be brought before the Committee is—

MR. CHAIRMAN: How much time 
will you take?

SHRI BALRAM SANGAL: I think 
another 10 minutes.

I may refer to page 10—clause 42 of 
the Bill which seeks to amend section 
140A of the Act. According to this 
provision,, every person whose tax 
after deducting advance tax paid by. 
him, exceeds Rs. 500, would be liable 
to make the payment on or before 
furnishing the return, and he should 
endorse a receipt along with the 
return. The time limit is already ' 
small for filing the return, because the 
accounts have to be audited etc. Now 
if he is required to pay the tax and 
file the return even earlier, it will 
only increase the hardships of the 
assessee without bringing any fruit
ful results to the administration. It is 
after all a question of the department
receiving the revenue 30 or 40 days 
later Or earlier. It does not jeopardise 
the revenue except that the department 
will be receiving it 30 or 40 days later.
I submit that the existing section 140A  
is good enough and does not need any 
amendment.

MR. CHAIRMAN: You say that the 
period of 30 days for payment as pro
vided now should be kept as it is. 
What about penalty?

SHRI BALRAM SANGAL: Sub
clause (3) of clause 42 gives arbitrary 
powers to the income-tax authorities.

MR. CHAIRMAN: We appreciate
the point that he may delay filing the 
return itself and bear the 2 per cent 
penalty. Now, the Wanchoo Com
mission has very strongly recom
mended that no time should be allowed 
after filing the return. We must give 
due weight to it.
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SHRI BALRAM SANGAL; I agree. 
But this clause provides that he has 
to enclose the receipt along with the 
return. Some people would like to 
pay their tax by cheque, because it 
will become very difficult to verify the 
particulars if the receipt is misplaced. 
If the payment is through cheque, it 
is easier to locate the payment ,and 
verify the tax particulars. If the 
tax is paid by cheque, the Reserve 
Bank or the Treasury will issue the 
receipt only after about 10 days.

MR. CHAIRMAN: You can give the 
cheque 10 d,ays "earlier.

SHRI BALRAM SANGAL: In that 
case, our return also should be got 
ready 15 days earlier. This provision 
will automatically cut the period of 
filing the return by 15 days.

MR. CHAIRMAN: Not necessarily.
You can withdraw'the money, pay the 
money in cash, take the receipt and 
attach it. You cannot eat the cake 
and keep it too.

SHRI VIPAN CHANDER BAHRI:
I have an instance where the payment 
has been made through cash. It takes 
months and months to get the parti
culars. In a small case, if the tax 
involved is just Rs. 1000 or so, cash 
payment is all right. But when the 
tax to be paid is a huge amount, it is 
only proper that it should be paid by 
cheque land not by cash.

MR. CHAIRMAN: What is required 
in proof of payment. If you have 
paid by cheque and there is delay on 
the part of the Reserve Bank, you 
can say, “I have paid by cheque 15 
days ago and this is the number and 
date of the cheque.” That is proof in 
my opinion.

SHRI VIPAN CHANDER BAHRI: 
But notices are displayed saying that 
the date of receipt on the challan put 
by the Reserve Bank would be the 
date of payment, not the date of re
ceipt of the cheque.

MR. CHAIRMAN: For no fault of 
his, if a bonaflde assessee who has paid

by cheque is put to difficulty because 
of the delay on the part of the Reserve 
Bank, that can be considered. Suppose 
we provide that if the assessee makes 
payment by a draft and mentions the 
number and date of the draft and 
the top of the return, it shall be 
deemed to be proof of the payment, 
will it be all right?

SHRI VIPAN CHANDER BAHRI: 
It would depend upon the circum
stances at that time.

MR. CHAIRMAN: Why should it
depend upon the circumstances? Sup
pose I want to pay my tax of Rs. 
20,000; I will go to my bank and get 
a draft in favour of the Government. 
In my return I will mention that the 
payment was made by draft. That is 
the end of the matter.

SHRI BALRAM SANGAL: That is 
not recognised by the income-tax de
partment.

MR. CHAIRMAN: We will mention 
in the legislation that quoting the 
number of the draft will be a suffi
cient proof. We want to mitigate the 
hardships of the bonaflde, honest, non
suspecting assessees.

SHRI VIPAN CHANDER BAHRI: 
In the last days of the financial year 
there will be such a rush even in the 
banks that it will be difficult to get a 
draft on the very last day or even a 
day before. This is a practical diffi  ̂
culty.

MR. CHAIRMAN: You are looking 
only at one side. What about the 
difficulties of the department? As 
experts you have to be objective.

SHRI VIPAN CHANDER BAHRI:
It is our submission that if a cheque 
is tendered in time then no penalty 
should be prescribed.

SHRI H. M. PATEL: This sugges
tion ignores the fact that a cheque 
may bounce, while in the case of a 
draft the guarantee of the bank is 
there. If the cheque is tendered on
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the last day and it bounces then the 
payment is not there.

MR. CHAIRMAN: 1S0 far as cheque 
is concerned, the norami rule will 
apply, that is, the date of encashment. 
So far as draft is concerned, we will 
recommend that it should be the date 
of presentation of the draft.

SHRI VIPAN CHANDER BAHRI: 
If a cheque is tendered in time and if 
it does not bounce, then it should be 
considered as making payment.

MR. CHAIRMAN: We will consider
it.

SHRI BALRAM SANGAL: Clause 
25 deals with Section 80VV. Under 
the proviso of this clause the assessee 
would be entitled to deduction of only 
Rs. 2,000 in respect of expenses which 
he may incur during one particular 
year. There should be no limit on ex
penses whenever an assessee wants to 
contest a case on appeal. In fact, the 
security in the Supreme Court itself 
comes to Rs 2,000. So, this limit of 
Rs. 2,000 on expenses for contesting 
the case before the departmental 
authorities or High Court or Supreme 
Court is too small. I say that there 
should be no limit at all on such bona
fide expenses which are properly 
accounted for. It would be prevent
ing an assessee to have his funda
mental right to defend himself as he 
desires. A senior advocate in the 
Supreme Court will charge Rs. 1,680 
and the case may go no for days. So, 
there should be limit on this item of 
expenditure.

given to the Deputy Commissioner to 
condone delay even in really hard 
cases. The Deputy Commissioner 
should be given discretion to waive 
the time in deserving cases.

MR. CHAIRMAN: After a certain
stage is reached, they are in a hurry 
to expedite the proceedings. For that 
purpose an opportunity is given to 
the assessee. At that time if he asks 
for two or three months it would be 
very difficult .

SHRI BALRAM SANGAL: It would 
not be a right to an assessee. I am
only suggesting discrel.on to the 
Deputy Commissioner.

MR. CHAIRMAN: We will consi
der that.

SHRI BALRAM SANGAL: There
is a clause which says that a person 
would be entitled to deda 1 ion only 
for one house. A person may be 
having a very big family of 15 or 20 
members and also two small houses. 
Now he will get deduction only for 
one house. At the same time, another 
person with a small family of two 
or three members may be owning a 
very big bungalow. So, it should be 
left to the income-tax officer to see 
whether a person is entitled to 
deduction only for one house or two 
houses, depending on the size of his 
family.

MR. CHAIRMAN: It is a good
point. We can give relief not in 
terms of the house but in terms of 
the family.

SHRI BALRAM SANGAL: The
rest of the point we have mentioned 
in the memorandum.

MR. CHAIRMAN: We thank you.
Coming* to clause 45, which pres

cribes the time within which the 
Deputy Commissioner shall make the 
assessment, no powers have been

(The witnesses then withdrew) 
XL All India Tax Advocates Associa tion, New Delhi.

Spokesmen:

1. Shri G. C. Sharma—Vice-President
2. Shri O. P. Dua—General Secretary.
3. Shri K. K W adh era— Secretary.
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4. Shri Kartar Singh Suri—Member.
5. Shri O. P. Sapra—Member
6. Shri V. Vasudevan
7. Shri Randhir Chawla

(The witnesses were called in

MR. CHAIRMAN: Mr. Sharma I 
would like to invite your attention 
to Direction 58 of the Directions of 
the Speaker under the Rules of Pro
cedure and Conduct of Business in 
Lok Sabha, which reads—

“The witnesses may kindly note 
that the evidence they give would 
be treated as public and is liable 
to published, unless they specifi
cally desire that all or any part of 
the evidence tendered by them to 
be treated as confidential. Even 
though they might desire their evi
dence to be treated as confiden
tial, such evidence is liable to be 
made available to the Members of 
Parliament.”

We have received your Memorandum. 
This has been circulated to the Mem
bers of the Committee. If you like 
to emphasize any points, you can do 
so. First you can make a certain 
preliminary remarks of a general na
ture. Then, you can go clause by 
clause.

SHRI G. C. SHARMA: Mr. Chair
man, it is indeed a matter of very 
great pride for me to represent this 
Association, which, today, has a very 
large strength of members, drawn 
from all over the country. I have al
ready introduced the other members 
of this Association, who have very 
kindly come here to assist me in this 
task. Mr. Chairman, when a lawyer 
is asked to tender evidence, in con
nection with a measure before Par
liament, there is some embarrassment 
and difficulty.

SHRI H. M. PATEL: May I inter
vene just for one moment? Would it 
not be better if we tell the witness

and thev took their seats).

as to how much time he is allotted 
so that he can proceed on the basis 
of certain priorities?

MR. CHAIRMAN: Up to 5 P.M.
will be all right.

SHRI G. C. SHARMA; I shall con
clude by 5 P.M., if you so desire. 
I was just saying that when an 
association of lawyers is asked to 
tender evidence in connection with 
any measure which is under conside
ration of Parliament, the task is quite 
difficult and embarrassing, because I 
think the lawyers’ functions is to 
practice and plead what the law is 
and not what the law ought to be. 
Nevertheless, since lawyers are invit
ed to participate in discussions of this 
kind, I do not know what is expect
ed Z>? them. Perhaps, the whole evi
dence can be cast in two directions. 
One is that the lawyer has to test 
whether the provisions are really 
achieving the objects which the Bill 
seeks to achieve by a declaration in 
its Statement of Objects and Reasons. 
The other scrutiny which the lawyer 
is expected to make is whether the
draftsman has really couched the
language in the enactment so as to 
manifest clearly the intention behind 
it. Once, these two preliminary
directions have been clearly laid down 
by us for tendering the evidence, I 
would make a few preliminary
observations.

So far as the first observation is 
concerned, our candid and unhesi
tatingly-to-be-expressed reaction is 
that the provisions of the Bill which 
it clearly professes to have been 
introduced with no other motive or
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iObject except to unearth black money 
to check its proliferation and to arrest 
it and bring it in the open market, 
hardly achieve these objectives. The 
reason for this reaction is quite sim
ple. After all, this Bill is the outcome 
«of an able body which made its re
commendations, which has come to be 
known as the Wanchoo Committee. 
Almost all of us have read the report. 
The Committee listed a number of 
courses and also made many recom
mendations. Government, for reasons 
•best known to them have chosen 
<only such recommendations therefrom 
as in their opinion should be chosen.

From an analysis of the Bill it ap- 
peare that perhaps the thinking on 

-part of the Government seems to be 
that the more punitive and deterrent 
the punishment be provided for, the 
more tax evasion will be arrested. 

That is why we find this Bill adding 
to the multiple penalties which have 
already been there in the enactment. 
But we do not think so, and we feel 
that it is not possible to check tax 
evasion merely by providing nume
rous penalties, howsoever deterrent 
“they may be.

In my humble submission, the root 
-cause of tax evasion lies in some
thing else. Frankly speaking, the root 
cause often lies in the big temptation 
to evade tax at such high rates of 
taxation, whether it be the profession 
incomes or the business income. 
When a person finds that he is earn
ing a certain income which has al
ready begun to attract the high level 
of taxation, he finds no incentive to 
earn more. Therefore, the only way 
to get rid of this temptation is to 
yield to it. It is a human thing and 
any man would do it. So, unless the 
tax rates are brought down, the de
sire and temptation to evade tax can
not be resisted, and that is perhaps 
not being appreciated.

Besides, I think that there is some 
apparent inconsistency in the procla
mations of the Government them
selves. On the one hand, the Govern
ment say particularly that new en

trants to the business should try to 
have capital formation, should try to 
have enough savings and the like. 
But how can the new entrepreneur 
launch upon a new enterprise, if the 
rates of taxation are so high? How 
will he able to have any savings or 
capital? Apart from that, the high 
rates of taxation are no solution to 
arresting tax evasion. They are also 
acting as'disincentives for formation 
of capital* and savings which have to 
be built up for new enterprises.

Therefore, as we have said in our 
memorandum, the remedies for the 
malady are not efficacious but are 
worse than the disease. That is one 
aspect which this august Committee 
would like to give some thought* 
because this Bill has popularly come 
to be known as Black Money Bill and 
the whole object is to arrest tax eva
sion for which there is much scope. 
But this is not the proper forum to 
discuss it, and so I would not like to 
waste the time of the Committee; I 
shall refer to these clauses of the 
Bill which have been the subject- 
matter of current controversy.

The other point is this. As a law
yer, I find that this Bill, if I may 
very respectfully say so to the drafts
man, is a very badly drafted one. I 
am quite sure that the only clause 
which will stand to benefit by the 
bad drafting will be my class. Now, 
the question is whether I should 
suggest the improvements in draft
ing and whether it is really the func
tion of the association to be associat
ed with a Select Committee and sug
gest drafting improvements. I do not 
think we should do so, because obvi
ously the Select Committee will not 
pay any fees to my association, even 
if we are required to assist them in 
the task in regard to these amend
ments. If this observation disturbs 
the learned draftsman of the Bill, I 
shall presently be glad to point out 
so many infirmities and so many loose 
pieces of drafting in various provi
sions and try to argue from those 
words on what could be said on 
either side of the ambiguity. If I
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were to convert the Select Committee 
into a court of appeal, I think it 
would be very difficult for the Select 
Committee on the basis of the words 
that the enactment uses to give a 
judgment either in my favour or 
against me. I shall presently refer to 
some of these aspects of the Bill.

s I have been a student of taxation 
for some years and quite a serious 
one, and have been arguing a num
ber of cases before courts. My own 
analysis of the recent legislation dur
ing the past five years has been that 
there is a tendency, which I have 
analysed, on the part of the Adminis
tration to bring forward these Bills 
one after the other. If I may say so,
I have analysed five important fea
tures of the recent tax-legislation 
including the present one, and I shall 
be able to fit any clause of the Bill 
into any one of these features. Those 
five features of all these Bills may 
now be appreciated. The most im
portant, as far as I can see, is the 
Government’s very great desire to 
bring the black money into the open. 
But the black money does not come 
in the open. What is achieved by 
legislation is construction of very 
penetrating roads into the private 
rights and liberties of the citizens, 
merely with a view to finding out if 
any secret income exists. And whe
ther black money will be found or 
not, still the Revenue Department is 
armed with indiscriminate powers of 
discovery and search for finding out 
black money. As regards the powers 
of seizures, the powers of search, the 
powers of requiring somebody to give 
explanation of the expenditure, the 
maintenance of accounts and all that,
I will come to them later on.

The second feature is that we are 
introducing in our tax system increas- 
ly more fictions, not only fictions in 
the matter of assessment of incomes 
but also in the matter of levy of 
penalty. We are going a step further. 
We are introducing fiction even in 
the matter of certain offences which 
would be deemed to have been com
mitted in the eye of law.

The other feature is which actuates 
the administration to bring these fre
quent amendments is owing to the 
decisions of the courts. There is a 
growing tendency in the Central 
Board of Direct Taxes to do that. The 
moment you get a decision of the 
Supreme Court which is in favour of 
the assessee and which may slightly 
affect the revenue, the next day there 
is a proposal for an amendment. This 
is a tendency which is not healthy 
for any democratic society. After all, 
it took years for a law to get stabi
lised. The disputes arise; the people 
go to the courts and, ultimately, the 
interpretation of a statute is stabilis
ed and, when the stabilised interpre
tation comes before the people, the 
next day an amendment is made.

MR. CHAIRMAN; Suppose there is 
a loophole in the law. It was not con
templated when the law was enacted. 
Is it not the function of the Govern
ment to plug the loophole?

SHRI G. C. SHARMA: I do not
understand what is the meaning of 
“loophole” in a provision of law. If 
a “loophole” means that the decision 
that the court gave was in favour of 
an assessee because a certain word or 
a comma or a full-stop was missing 
from the enactment and, if a comma 
is put the decision will be in favour 
of the Government, then that, of 
course, would be a loophole. But 
where the nature of expenditure 
incurred for the purpose of ‘business’ 
has been debated long before the 
courts and the courts have said that 
this is a kind of expenditure which 
will certainly be allowed in the com
putation of ‘business expenditure' of 
an assessee, when such a decision 
comes, the Government puts a ceiling 
on that through an amendment.

Take, for example, the Wealth Tax 
decision to get an income-tax deduc
tion on fees paid to lawyers. The 
Government thinks that the Supreme 
Court has given a very wide latitude 
to an assessee to claim any expen
diture in contesting their case. We 
find in the Bill there is a ceiling fixed 
on that. Of course, there is a debate
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as to whether the ceiling will apply 
to persons who carry on this busi
ness . Apart from that, there is a 
ceiling prescribed. I do not appreciate 
this theory of prescribing a ceiling 
on legitimate business. Why should 
the Government think that there 
should be a limit or a ceiling fixed on 
any business expenditure once it is 
assured that this is an expenditure 
which is bonaflde incurred, which is 
actually incurred and which has been 
incurred for the purpose of business.

The fourth tendency is to have 
concentrated of power in the Central 
Board of Direct Taxes. In every pro
vision of the Bill, you will find a men
tion of the Central Board of Direct 
Taxes. When I studied the Indian 
Income-tax Law 22 years ago, there 
was not much of a reference in the 
statute to the Board. The people, 
even the lawyers, did not know what 
was the Board, who was the Chair
man of the board, who was the 
Member of the Board, what the Board 
was doing and all that. Now, I find, 
there is hardly any provision in the 
income-tax Act in which the 
expression *Board* does not occur. I 
will presently point out that it is so.

The centralisation of power in the 
Central Board of Direct Taxes is 
another tendency which is develop
ing. You will find that this is so 
apparent even in this Bill. The Cen
tral Board of Direct Taxes officers 
feel that they can only prescribe the 
accounts book and nobody else. They 
consider themselves so capable that 
they will be able to read all langu
ages in which the accounts books are 
written throughout India. They con
sider that they know more account
ancy than anybody else on earth 
knows. This is another tendency 
which needs to be deprecated.

The Parliament should see that the 
Central Board of Direct Taxes does 
not take upon itself unlimited, arbi
trary and naked powers to decide 
about each and every matter it likes 
and poke its nose, so to say, in 
every action of the subordinate autho

rity. I do not know why this is not 
being taken care of.

Having made these preliminary 
observations, I would like to take up 
one or two clauses in great detail. 
Before I go to other clauses, I would 
first like to delate on clause 39 which 
is the most thought provoking clausc 
as respect to practitioners. This is 
regarding the compulsory audit of 
accounts by a class of practitioners. 
Our Association has not been able to 
understand what is the real purpose 
of bringing* in such a provision. Is it 
thought that audit by itself is an 
instrument for detecting secret income 
or is it thought that audit by itself 
shall lead to the discovery of con
cealed income? If audit was so 
efficacious and so much sanctity was 
attached to it, there would have been 
no tax evasion so far in this country. 
Most of the tax-evasion, if my infor
mation is correct, has been discover
ed in the past by investigation com
missions and all that too in the case 
of large industrial houses where ex
pert advice on accountancy had been 
given. So, I do not think this clause 
of compulsory audit by itself by a 
section of people who stand to gain 
by that in their profession is any 
solution to the problem of tax- 
evasion.

There is really no indication in the 
Bill that any punishment will be 
awarded to that accountant who has 
submitted an audit report in a case 
where the tax-evasion is ultimately 
detected. Also, I find, that there is no 
indication that the Revenue shall ac
cept an auditor’s certificate on its 
word and will not require an assessee 
to further prove the statement of his 
income or return. So, what kind of 
audit is required is the question that 
baffles us. Is it the same kind of audit 
that has been going on in this coun
try for so many years without being 
made compulsory or is it some kind 
of new audit which the Government 
is thinking of to introduce? If it Is 
a kind of audit which has been going 
on for so many years, it will serve 
no purpose. If audit is regarded as &
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means for detection of income, it is to 
be an effective audit. For that pur
pose, the auditor cannot be identified 

with the class who also practices 
tax law. I will come to that 
a little later. But if this intention 
is that the audit should be a 
report of an independent examiner 
<pr an investigator of accounts wtio 
jhould really help the Government in 
a quasi-judicial manner without taking 
side of his client, the auditors must 
be brought under the control of the 
Government. That is there should 
be clear-cut class of auditors—an in
dependent class of auditors. Unless 
that is done, no purpose will be serv
ed. I have come to address you on 
this in detail. As you may be know
ing, this is a kind of controversy in 
tax practice which is being unneces
sarily started by the Government on 
its own initiative for the first time 
in this country. So far as I know, 
dhartered accountants and lawyers 
have been working so far hand in 
hand. We have mutual respect for 
each other. On many occasions we 
have served the cause of clients, work
ing as a team Hke brothers, eadh con
tributing to the knowledge of the 
other. Indeed, it is impossible to 
define in tax practice the respective 
spheres of a chartered accountant and 
a lawyer. It will be a tall and wrong 
claim for any lawyer to say that he 
will never need Hie help of a charter
ed accountant in tax practice, and 
equally it will be a wrong claim for 
any chartered accountant to say that 
he will not need the help of a lawyer. 
In other words, the functions of a 
chartered accountant and of a lawyer 
in the field of tax practice are over
lapping, and it is an utter mistake to 
consider tihat these functions can be 
divided. One cannot say, in a tax 
matter, that only a lawyer can do 
and a chartered accountant cannot do 
as much as it is wrong to say that only 
a chartered accountant can do and a 
lawyer cannot do. Therefore, once 
it is conceded that the functions are 
overlapping, why is the Government 
trying to create a division between 
these two classes? The relations bet

ween thes two classes have been v®ry 
nice all these years, and this contro
versy is being created unnecessarily at 
the initiation of the Government itself. 
Government Should try to avoid this 
kind of controversy..

MR. CHAIRMAN: This was a re
commendation made by the Wanchoo 
Committee.

SHRI G. C. SHARMA: By this, a
kind of bad relationship is being creat
ed. For decades, I have seen, the 
income-tax practitioners have been 
preparing the income-tax returns.

MR. CHAIRMAN: Even if tfeis
provision is taken as it is, only about 
two per cent of the total assessees will 
be coming under the purview of this 
provision.

SHRI G. C. SHARMA: I doubt that.
I do not know on what basis the sta
tistics have been collected.

SHRI K. K. WADHERA: I do not 
think it is a correct figure. I would 
go to the extent of saying tihat the 
figures have been manipulated to give 
wrong information...

MR. CHAIRMAN: What is your
estimate?

SHRI K. K. WADHERA: The
moment this Clause is enacted, the 
workload is going to increase by more 
than a hundred per cent.

MR. CHAIRMAN: If this provision
is applied, namely, tlhose with an 
income of more than Rs. 50,000 should 
get their accounts audited, how many 
cases, you feel, would come under 
this? f ,

SHRI G. C. SHARMA: If it is going 
to affect only two per cent, then what 
is the justification for making tbis 
dhange?

MR. CHAIRMAN: This was * re
commendation made by the Wanchoo 
Committee.
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SHRI G. C. SHARMA: It ig not a
document which has been faithfully 
followed by the Government

SHRI K. R. GANESH: Please do not 
use the expression ‘initiation of the 
Government’. It was a recommenda
tion of the Wanchoo Committee which 
Government has chosen to accept.

MR. CHAIRMAN: It was a recom
mendation made not only by the 
Wanchoo Committee (but also by Dhe 
A.R.C., the Taxation Inquiry Com
mittee and the public Accounts Com
mittee. It is one thing to say that 
you do not accept the principle. But 
you have accepted the principle. If 
you think that this provision will affect 
the advocates, you may explain to us 
the difficulties and the Committee 
will try to remove them so far as 
it is possible. Our information is that 
the number of cases with income ’more 
than Rs. 50,000 would be about 70,000. 
If you have got any other figure, the 
Committee will be glad to consider it. 
But this is the figure that we have. 
As I said, if you feel that thi* provi
sion will affect the tax advocates 
adversely, you may tell us the 
difficulties.

SHRI G. C. SHARMA: It is not a
question of affecting a class of pro
fessionals. It is not a question of 
rendering some class jobless and 
making another class prosperous. It 
is not a question of exclusiveness of 
profession because some kind of ex
clusiveness is inherent in every pro
fession. But the question remains 
what is the kind of audit that Gov

ernment expects? Auditors have many 
functions. A chartered accountant has 
the function of checking the accounts 
system and advising clients how the 
accounts should be maintained. An
other function that he performs is 
auditing the accounts. If his function 
is merely to verify what is recorded 
in the books. of accounts, this audit 
will serve no purpose. But if he is to 
be an independent examiner of ac
counts who acts independently, who 
is free to act quasi-judicially, whose 
reports are published in papers and on

the basis of whose reports shares are '
sold, that is another matter. There
fore it will be logical that if Govern
ment makes the audit compulsory, it 
should withdraw the right of that inde
pendent auditor-Accountant to appear 
before the Income Tax authorities— 
because the two things are not con
sistent. How can I tell my client that 
his books are not in order and yet go 1
before the Revenue authorities and try 
to get a higher depreciation allow
ance? Therefore it would be only v 
right that an Accountant should not 
have the right to plead before in- 
cotne-tax authority the case of his 
client?

Therefore, if the Government thinks 
that this audit is correct in principle 
and appoints an independent 
Accountant, it must logically follow 
that the right of representation before 
the Income Tax authorities must be 
taken away from the Accountant. If * 
the books of accounts have to be 
audited and that audit is to be a real 
examination of accounts based on 

real investigation—where the Audi
tor is free to give a. certificate against 
his client—then that Auditor should 
not be allowed to appear before the 
Income Tax authorities to plead the 

case of his clients. Therefore, the 
argument which I was submiting for 
your consideration is that, unless the 
audit is not to be considered as sy
nonymous with mere verification of ? 
accounts as maintained by the person f  
who engages the Auditor, the two 
things are not consistent.

MR. CHAIRMAN: In that case, your 
argument will apply to the Corporate 

-sector also?

SHRI G. C. SHARMA: Yes. In the 
present context, the provision, as it 
is, serves no purpose except that it 
creates a controversy between the 
so-called two rivals in the profession 
which are now working hand in hand.
I do not understand why the Govern- ^  
ment Should bring in a legislation 
which would disturb that hajmony in 
the profession. ;
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MR. CHAIRMAN: This does not say 
anything about arguing a case. An 
advocate can still appear before Hhe 
Income Tax authorities nothing pre
vents him.

SHRI G. C. SHARMA: The Char
tered Accountant does the same kind 
of work as the legal practitioner is 
doing today in Uhe sense th&t he pre
pares the Income Tax returns or sees 
*that they are prepared in the pres
cribed manner, dhecks up whether the 
forms have been filled in properly, 
whether the books have been main
tained in the prescribed formf etc*.

MR. CHAIRMAN; Just now you 
have said that even the Tax Advoca
tes are preparing tlhe returns for the 
assessees. As per the provisions of the 
Income Tax Act, a person who helps 
an assessee in preparing his state
ments should also sign. Do they do 
that?

SHRI G. C. SHARMA: They do it 
sometimes; but if tlhey don’t do it, 
there is no insistence.

MR. CHAIRMAN: But as per the
provisions of the Act, whoever helps 
should also sign. ‘

SHRI G. C. SHARMA: Some of
them may be doing it and some may 
not be doing so; I am not aware. But 
if it is a statutory duty and they fail 
to do it the returns should not be 
accepted.

MR. CHAIRMAN: But how will 
they know that somebody has helped? 
You have yourself said just now that 
the Advocates are helping but I don’t 
think many returns are received 
which are counter-signed.

SHRI O. P. DUA: It does not make 
a difference whether it is counter
signed or not.

SHRI G. C. SHARMA: If that is the 
legal requirement and they don’t do 
it, it is not the fault of the system but 
of the particular lawyer.

But the real question is this: what 
kind of audit Government has in view. 
If it is the kind of audit that is already 
going on, it will serve no purpose ex
cept that it will create two rivals in 
the profession and one will alway8 be 
trying to find fault with the other. 
Even if the auditor is a Chartered 
Accountant and the right of repre
sentation is conferred only on a 
lawyer, he will find fault with the 
other.

MR. CHAIRMAN: I cannot say what 
this Committee is going to decidet but 
supposing the Committee allows the 
Tax Advocates also to do Hhis job, in 
what way will it eliminate the present 
difficulty you have pointed out if, ac
cording to you, the present system of 
audit is not good.

SHRI G. C. SHARMA: In my
opinion, if it is only a question of 
allowing both the wings of the pro
fession the right of audit___

MR. CHAIRMAN: If both are
allowed, do you think the quality of 
the returns will improve?

SHRI G. C. SHARMA; If the same 
kind of audit goes on, whether it is 
a Tax Advocate or a Chartered Ac
countant, the audit will not improve. 
Therefore, unless Hie Auditor is made 
independent and he is excluded from 
the provisions of Section 258, the audit 
is not going to serve any purpose.

MR. CHAIRMAN: I may stretch
the logical and say that the Tax Ad
vocates should also be made indepen
dent.

SHRDI G. C. SHARMA: Tax advo
cates w(ho practise as Accountants or 
Auditors should also not have the 
right of representation. It is not a 
question of pleading the case of one 
class against another. I want to pre
sent you before the picture of the pro
fession in its reality; I am not asking 
for favours for one class in preference 
to another.

MR. CHAIRMAN: So what is your 
specific suggestion.



556

SHRI G. C. SHARMA: My specific 
suggestion is that so far the system 
has been going on very well.........

MR. CHAIRMAN: I am talking
about this clause.

SHRI G. C. SHARMA: The clause
should be entirely deleted.

MR. CHAIRMAN; That means that 
compulsory audit for 50,000 and above 
should not be there?

SHRI G. C. SHARMA; Otherwise 
the type of audit that is wanted must 
be defined. What we mean by ‘audit* 
must be first defined and, secondly, 
what we mean by a person who is an 
Accountant or Auditor being made 
independent. If these two things are 
done, nobody can object to it. The 
question is, audit by whom, to what 
extent and with what objective? Un
less all these ideas are defined we will 
be presuming that we are enacting 
this provision under the existing con
ditions that audit will continue to be 
what it has been in the past, and 
which will do more harm than good.

MR, CHAIRMAN; What will be 
your definition of audit and what will 
be your definition of Accountant?

SHRI G. C. SHARMA: My definition 
of audit would be that the audit should 
be done by one who is popularly 
known, an independent Accountant. 
In other words he will have the 
authority to take quasi-judicial deci
sions even against his clients in the 
matter of audit. He will have the 
authority to investigate and find out 
the actual fact. After all if the burden 
of the investigation is shared by the 
audit, the Department will fetel 
obliged that this burden is reduced 
and a class of auditors has been 
created which has discovered the tax 
evasion on the basis of the investi
gation. Therefore, an auditor means 
an independent accountant, an exami
ner of accounts, and an investigator 
of accounts with the right to probe 
into the accounts and not merely 
provide the evidence in support of 
the accounts. Unless the audit is put

under an independent accountant, 
which would be excluded from the 
provisions of the Section 208, you 
cannot expect it to function very 
efficiently. If the auditor is given 
the right to probe into the accounts 
and give his independent Report 
then there may be a need to define 
the work of the accountant. But 
he should be taken out from the cate
gory of “authorised representative” 
under Section 288. That would be my 
suggestion, Sir.

Now, Mr. Chairman, there is an
other clause about the compulsory 
maintenance of accounts which is 
Clause 12. I shall presently point out 
the drafting blemishes of this clause.

It appears that it is based on a 
presumption, whether right or wrong, 
that income-tax evasion is generally 
and largely practised by only a class 
of people, that is, the businessmen 
and the people who carry on pro
fessions. Now, while I can say that 
income-tax evasion, to a great extent, 
is practised by this class of people 
and also by those who have got income 
from other sources like interest, divi
dends, commissions accruing and hire 
charges it is even practised by people 
who have got salary income like 
Directors in private sector companies.

[SHRI N. K. P. 'Salve took the 
Chair.]

SHRI G. C, SHARMA; Mr. Chair
man, I was On Clause 12 and I took 
the liberty of saying that as the clause 
stands it is applicable in its scope to 
any person who carries on vocation, 
I wonder if the Members of this 
august Assembly will also have to 
maintain books of accounts because 
as far as I understand Members of 
Parliament do nothing except carry on 
a vocation. But I am quite sure it is 
not the intention of the Legislature. 
Therefore, my suggestion would be 
that this clause should be made appli
cable not with reference to the head 
of income or to the slabe under which 
that income is assessable but to the 
extent of income itself. For instance, 
the clause may be made applicable to 
any person whose total income
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exceeds a certain specified limit, say 
Rs. 25,000/. or Rs. 50,000/-.

MR. CHAIRMAN: 44B does not
postulate vocation o r . . . .

SHRI G. C. SHARMA: Sir, I think 
this is serious matter which requires 
the consideration of this Committee 
because later on somebody will say 
that the Member of Parliament 

^enacted this Bill but they themselves 
Mid not maintain any accounts.

MR. CHAIRMAN: That is the cor
rect position.

SHRI G. C. SHARMA; I am obliged, 
Sir.

MR. CHAIRMAN: Therefore, can
you say what limit should be pres
cribed?

SHRI G. C. SHARMA: Sir, my
suggestion is that this should be appli
cable neither specifically to profession 
nor to vocation. This clause should 
bring in persons whose total income 
exceeds a certain limit, may be 
Rs. 25,000/- or Rs. 50,000/- whatever 
may be the source of income. And if I 
may say so, Mr. Chairman, such a 
suggestion will be consistent with 
another provision which you are in
troducing in the Act, that is, the re
quirement of explaining personal ex
penditure. I do not think that a per
son can be required to explain or can 
successfully explain his personal ex
penditure unless he maintains an ac
count of his income expenditure. 
Therefore, the entire clause may be 
redrafted so as to bring within its 
scope certain claos of people whose 
total income exceeds certain specified 
limit and he should be required to 
maintain accounts of his income and 
expenditure irrespective of the slab 
of income.

MR. CHAIRMAN: What according 
to you should be the limit?

SHRI G. C. SHARMA: Say
Rs. 25,000/- or Rs. 50,000/-.

MR. CHAIRMAN: That j* for the 
business men.

SHRI G. C. SHARMA; I do not 
understand why a distinction has been 
made between a person who carries 
on business and a man who carries on 
professional work. Sir, my submission 
is that the same limit should be 
applied to all because the provision 
seems to be based on a wrong presum- 
tion that only this class of society 
practises tax evasion. Why people 
who have got income from hire and 
other sources should not be brought 
within the scope? Why people should 
not be brought within the scope who 
have got income from other sources? 
Why it should not be made compul
sory for them?

MR. CHAIRMAN: For the #bvious
reason one man is a Director of a 
company. If he has to have his pro
fessional income, then his earning 
would only be as a remuneration pos
sibly as a Director in which case all 
the accounts are necessary. The basic 
activity being of a nature in which 
the accounts are not wanted. These 
are the activities where day-to-day 
maintenance of transactions should be 
insisted upon and should be statutori
ly necessary. For the other person 
who has to ensure that, there is a 
minimum scope for any amendment, 
that is the basic distinction.

SHRI G. C. SHARMA: But, it is
presumed that all the Directors of 
companies have no other source of 
income; they are declaring what they 
earn as fees. Unless they keep an 
account of their personal income, it 
would not be possible really to probe 
into their sources of income. There
fore, everybody whose total income 
exceeds Rs. 25,000 should maintain his 
account in order to prevent evasion 
of tax. For salary purpose it may not 

be necessary, but for expenditure, it 
should be necessary. I am told even 
the Government servants are required
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to maintain some soft oi accounts o 
their personal expenditure.

MR. CHAIRMAN: I appreciate the
point made by you. A person who 
has got more than Rs. 26008 as his 
total income, we will consider it.

SHRI G. C. SHARMA: There are
some drafting errors.

MR. CHAIRMAN: The Bill has
been drafted in a very vary greait 
hurry. In that case, can you give us 
a supplementary memorandum poin
ting out those errors, because that 
would help the Committee?

SHRI G. C. SHARMA: If you ask
the Association of Lawyers to draft 

it, then it would like to charge its 
fee for that purpose.

SHRI BHAGWAT JHA AZAD: 
Then, do not do it.

MR. CHAIRMAN: By becoming a
lawyeT, you do not cease to be a part 
of the society. If you have got some 
suggestions to make, they should be 
reduced to writing?

SHRI G. C. SHARMA: In your
absence I talked about compulsory 
audit of accounts and finished 
that point. I had been asked 
pointedly to draw attention to clause 
14 which is an amendment of Section 
64. This clause has been cast on illo
gical lines in the sense that if I make 
a transfer of an asset to a son 
(major), the income arisen from that 
is not included in my income. On 
the other hand, if I make a transfer 
of an asset to my major son’s wife, 
the income is included in my income. 
We do not really understand the logic 
behind it?

MR. CHAIRMAN: If a wife is to
be made an assessee then the income 
of such a transferred asset is likely 
to be taxed in the hands of the trans
ferer's spouse. Therefore, if the 
father of the son transfers it to the 
wife, it would be outside the purview. 
It is only to plug this loophole that 
this is going to be done.

SHRI G. C. SHARMA: If the
father transfers it in favour of his 
son?

MR. CHAIRMAN: Our experience
shows that in a family, there are al
ready divided units. Then there are 
further divisions and sub-divisions. It 
is that which is sought to be curbed.

SHRI G. C. SHARMA: There is
no purpose in this clause; it should be 
deleted as it is.

MR. CHAIRMAN: Then, it is a
matter of opinion.

SHRI G. C. SHARMA: Of course.
MR. CHAIRMAN: If you think

there is no problem, then there is no 
point to pursue. If you have got some 
answer to this problem, then we can 
understand it.

SHRI G. C. SHARMA: There is no
question. The legislature will be 
p e r fe c t ly  right and it says "any 
income” .

SHRI BHAGWAT JHA AZAD: Mr. 
Chairman, Mr. Witness should be told 
that it is not a question of opinion 
that he has to say. He has advanced 
logic in argument. If he straightway 
says illogical purposely, then he 
should proceed to the next point. If 
he has any logic or argument to give, 
he can give.

SHRI H. M. PATEL: As you have
just now pointed out that there is a 
loophole, does there exist that loop
hole or not? Does he accept that 
there is a loophole or not? If he 
does not, certainly, the matter ends. 
It does not have a logic that-----

SHRI G. C. SHARMA: I do not
think there is any loophole.

MR. CHAIRMAN: Then it is all
right. As I said, it is purely your 
view against the statistics that| we 
have. . .

SHRI BHAGWAT JHA AZAD: Mr.
Chairman, you have already pointed 
out the loophole. If one refuses to 
see or to accept that, well, we cannot 
help it. Let us go to the next point.
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SHRI G. C. SHARMA: I would
like to sit now. That is the end of 
the matter.

SHRI BHAGWAT JHA AZAD: 
Are they closing Mr. Chairman?

SHRI G. C. SHARMA: I have said
so very respectfully that I have closed.

SHRI BHAGWAT JHA AZAD: 
He has closed for himself or for the 
group?

MR. CHAIRMAN: We have given
you time up to 5 p.m. If any one 
of your colleagues wants to say 
anything, he can do so.

SHRI G. C. SHARMA: I am con
sulting them.

My friends say that (I should resume.
I would like to deal with some other 
Clauses. I thought they will speak 
on them. They do not want to speak. 
The other Clause which I would like 
to specifically point out is Clause 58. 
This is regarding the appointment of 
the Settlement Committee. Now, we 
feel that the powers of settlement 
should not be vested in the Central 
Board of Direct Taxes. One of the 
provisions here is that it is entirely in 
the discretion of the Central Board 
of Direct Taxes, sitting as settlement 
committee, not to allow withdrawal 
of any application and to reject any 
settlement application, simply on the 
report of the Income Tax authorities 
who may give an opinion that conceal
ment has already been established 
Now, Mr. Chairman.........

MR. CHAIRMAN: The proviso is
there. If the concealment is estab
lished .......

SHRI G. C. SHARMA: The Income
Tax authorities will always say that 
their report or their opinion is correct 
whereas an assessee will say that 
settlement has been made at a time 
when no concealment had been de
tected. Therefore, to avoid that 
trouble, in the first instance, I would 
say this is not desirable. Stecondly, 
this is going to be a very highly em
powered body as the provisions are. 
In as much as it will have the power

of over-riding any decision which has 
bee® taken or which may be taken by 
the Income Tax authorities, it is ex
tremely desirable and it would be in 
the interest of the assessees as well as 
the Government that the assessees 
have full faith in the judicial perfor
mance of the Board. Therefore, it 

should be completely independent. As 
it isr it is provided that three members 
of the Board will be the Members <rf 
the Settlement Committee. Therefore, 
it is necessary that it should be an 
entirely independent body and for 
this, either Judges of the High Court 
or Members of the Tribunal, or per
sons whose integrity is not doubted; 
and even professional people, may be 
co-opted to serve on the Settlement 
Committee. There is one particular 
expression occurring in Clause 58— 
Section 245D.

“On receipt of an application 
under Section 245C, the Settlement 
Committee may call for a report 
from the Income-tax authority con
cerned and on the basis of the mate
rials contained in such report and 
having regard to the interests of 
the revenue......... u

This is a Clause which we feel should 
not be there. The expression 'having 
regard to the interests of revenue, 
will open up a debate whether 
a certain thing is in the interest of 
revenue or not. Secondly, the people 
who are to determine the interest of 
the revenue are the people who are 
drawn from the revenge themselves.

MR. CHAIRMAN: Mr. Sharma, the
two are conjoint. It has been pro
vided:

“having regard to the interests of 
the revenue and having regard to 
the nature and circumstances of the 
case.. . . .

Both have to be taken into account 
It is a cumulative condition.

SHRI G. C. SHARMA: But, this 
will open an arena of debate.
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ME. CHAIRMAN: I understand
that difficulty. According to the pre
sent draft, there are only two cir
cumstances. Interest of the revenue 
and nature and circumstances of the 
case or the complexity of the investi
gation involved therein. There is no 
otiher ciiidumstance under which an 
application could be rejected. Would 
it be a fair reading of the Section? 
According to you, that unduly 
lim its-------

SHRI G. C. SHARMA: The limits
the discretion of the Settlement Com
mittee. It is not necessary, therefore, 
to have such a thing.

MR. CHAIRMAN: We will consi
der that. Have you to say anything 
on searches and seizures?

SHRI G. C. SHARMA: On that,
our respectful suggestion is that this 
is a very important provision and this 
makes a serious in-road into the pri
vate liberty of a citizen. So far, the 
authorisation Officer is either the 
Commissioner or the Director of Ins-

• pection and Officers of that rank. Now, 
under the Bill, this power of authori
sation for such searches and seizures 
is proposed to be vested even in the 
subordinate Officers. I would sug
gest that this should not be at the 
level of Inspecting Assistant Com
missioners.

MR. CHAIMRAN: We will consi
der that.

SHRI G. C. SHARMA: Similarly
there is a provision that if there has 
been a function or ceremony, and 
some money has been spent on that 
ceremony, then the Income Tax au
thorities have the power to go to the 
spot and take immediate action and 
there also, the powers are given to an 
Inspector by delegation. This should 
not be there. A responsible Officer 
like an Assistant Commissioner 
should go. After all, a citizen has 
a}so some respect in society and if 
some one reaches there and mis-be- 
haves in a function, the whole thing 
comes into public disgrace. There
fore, the Committee should consider

whether such a power should be vest
ed in the lower level of Officers.

MR. CHAIRMAN: We are not very
much impressed by this sort of classi
fication of the officers into commis
sioner, income tax inspector and so on. 
A human being is a human being basi
cally. It is more a human problem. 
If your argument is that a senior man 
who has had more years of service 
and more experience is apt to be more 
mature in his approach, having lived 
in a certain strata of society we can 
understand the rationale of that argu
ment.

SHRI G. C. SHARMA: I do not
mean to look down upon the income- 
tax inspector because he is an inspec
tor; what I mean to say is that he 
may not perhaps have that sense of 
judgment and wisdom which a supe
rior officer may have.

MR CHAIRMAN: Because of the
delicate nature of the work.

SHRI G. C. SHARMA: I would
like to draw attention to clause 16 
of the BUI.

MR. CHAIRMAN: Before you do
so, I want to understand your sug
gestion in regard to the independent 
constitution; you had mentioned High 
Court judges.........

SHRI G. C. SHARMA: I had men
tioned people who were fit enough to 
be appointed as High Court judges, 
not necesarily High Court judges, but 
persons qualified to be High Court 
judges or President of the Income-tax 
Appellate tribunal or even members 
of the tribunal or even people drawn 
from the profession or persons from 
public life whose honesty and integ
rity is not doubted.

MR. CHAIRMAN: I was not sure
whether you had included tribunal or 
not. That was why I wanted to know.

SHRI G. C. SHARMA: I would
now refer to clause 60, to the 
proposed sub-section (3) of section 
240 of the Act.

MR .CHAIRMAN: It relates to re
covery of undisputed tax.
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SHRI G. C. SHARMA: The inten
tion seems to be to recover undisputed 
tax and further to penalise the person. 
In effect, there is an additional penalty 
for non-payment of tax, that is, un
disputed tax. In effect, therefore, it 
is a penal provision. The person who 
does not pay the admitted tax or who 
has not paid advance tax which is de
manded of him in time shall not only 
pay penalty at such an such a per
cent, but he shall also no be allowed 
to file an appeal against it.

MR. CHAIRMAN: With the ut
most respect to your reading of the 
whole thing, I am unable to agree 
with the premise or the conclusion. 
Where do you find the first one? You 
may not pay the penalty. That is all.

SHRI G. C. SHARMA: I think I
have not made myself clear. The 
provision is that if a person has not 
paid admitted tax, that is, tax due 
on the basis of his return, or he has 
not paid advance tax which he was 
liable to pay pursuant to a notice of 
demand for payment of tax issued by 
the ITO, if he has not paid after the 
assessment is made, he shall not be 
allowed to file an appeal. Therefore, 
the provision in substance is extra 
penalties, there is already a penalty 
provided for non-payment of admitted 
tax or advance tax; so, the provision 
becomes penal in character; instead of 
providing a penalty for non-payment 
in terms of money only, what is done 
is that a further penalty is imposed 
that he shall not be allowed to file an 
appeal. That is a matter involving 
an ethical consideration whether the 
determination of liability to tax should 
at all be made to depend upon the 
factum of payment. In other words, 
there may be very real circumstances 
where a person might have lost the 
money immediately after he has earn
ed it, some calamity might have be
fallen him, he might not have filed 
the advance tax estimate for many 
reasons; he may have just forgotten 
that there is a provision under which 
he has to file it and he has the right 
to file an estimate showing that no

advance tax will be ultimately 
payable by him . . .

MR. CHAIRMAN: That will be 
covered by the proviso.

SHRI G. C. SHARMA: The ques
tion is whether in such matters dis
cretion is at all necessary to be vested 
in the authority. Penalties have been 
provided for nonpayment of admitted 
flax, but the penalisation has gone 
further; this will be opposed to ethical 
principles. . .

MR. CHAIRMAN: Similar provi
sions exist in other Acts, and I 
think you are aware of them.

SHRI G. C. SHARMA: I consider
that the provision in this form, that 
a person should not be allowed to get 
his disputed assessment adjudicated in 
appeal only on the ground that he 
failed to file an estimate for advance 
tax is a very harsh provision.

MR CHAIRMAN: That is a diffi
cult thing. If he has not given 
an estimate of advance tax but still 
he has disclosed and owes some tax 
because of the income that he has 
earned, what needs to be done in that 
case is a different story. But in 
principle, is it acceptable to you that 
whatever be his tax liability, the right 
to go in appeal in respect of the 
disputed item must be contingent 
upon his discharging the undisputed 
tax liability unless he is forestalled 
by unfortunate circumstances in which 
case, the proviso is there?

SHRI G. C. SHARMA: The whole 
difficulty is this. If that very autho
rity is vested with that discretion to 
decide whether he should be allowed 
to file an appeal, which is the autho
rity to demand the tax from him, it 
would not work well.

MR. CHAIRMAN: What do you
suggest?

SHRI G. C. SHARMA: My feeling 
is that there is no rationale in con
necting the adjudication of the llabJ-
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lity for tax with the question of fil
ing of an appeal. It is a twofold 
penalty for non-payment of tax. It 
would be rather desirable that penal
ty for non-payment of tax be increas
ed. If non-payment of disputed tax 
is considered to be such a big lapse, 
the remedy lies in increasing the rate 
of penalty for non-payment of tax 
rather than in depriving citizen of his 
right to get the disputed tax adjudi
cated upon.

MR. CHAIRMAN: Non-payment of 
tax can relate to disputed as well as 
undisputed items. Is the penelty 
leviable for non-payment of tax re
lated purely to disputed items? It 
may be related not only to undisput
ed item^ but also to disputed items, it 
may be related also to interest; it 
may also be related to penalty itself; 
that is a different concept altogether.

SHRI G. C. SHARMA: The concept 
is that the person must pay the ad
mitted tax. There are means to re
cover it and there are various provi
sions for levying penalty for non
payment. But is it a fair thing to tell 
him thpt he will not be allowed to 
get his appeal disposed of even in 
respect of that income which he has 
never accepted to be his income?

MR. CHAIRMAN: In my opinion, it 
is most fair, because it is a commit
ment that he owes to the State. Why 
should he not pay the undisputed 
item? '

SHRI G. S. SHARMA: It is a penal 
provision, which seeks to deprive him 
of the right of appeal.

MR. CHAIRMAN: That nomencla
ture may impress you very much, but 
it does not impress us. Assuming that 
it is penal, how is it unjust?

SHRI G. S. SHARMA: That way, 
no penal provision is unjust. That 
may be a matter of opinion.

MR. CHAIRMAN: If you think 
that that sort of provision should be 
made for collection of taxes, then it 
is necessary that we must have some 
rigorous measures which would bind 
even those who want to fight litiga
tion in respect of disputed items to 
pay what is due according to their 
own estimate. What is wrong in prin
ciple in that?

SHRI H. M  PATEL: I presume
that his suggestion is that there 
should be a discretion.

MR. CHAIRMAN: The proviso is 
there which gives the discretion to 
the Deputy .Commissioner to exempt 
any person from the operation of the 
provisions of this sub-section.

MR. CHAIRMAN: Have you any 
other point to make?

SHRI G. S. SHARMA; No.
MR. CHAIRMAN: Thank you very 

much.
(The withnes8es then withdrew )

111. Central Wakf Council, New Delhi

Spokesmen:

1. Shri Moinul Haque Choudhury, M.P.
2. Shri Ch. Tayyab Hussain, M.P.
3. Dr. V. N. Saiyed Mohd. M.P.
4. Shri Tajuddin Ahmed, Secretary.

(The withnesses were called in 
and they took their seats)

MR. CHAIRMAN: I have to bring 
to your notice Direction 58 of the 
Directions by the Speaker under the 
Rules of Procedure and Conduct of 
Business in Lok Sabha which reads:

‘‘Where witnesses appear before 
a Committee to give evidence, the 
Chairman shall make if clear to 
the witnesses that their evidence 
shall be treated as public and is 
liable to be published, unless they 
specifically desire that all or any
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part of the evidence given by them 
is to be treated as confidential It 

shall, however, bi? explained to the 
witnesses that even though they 
might desire theiv evidence to be 
treated as confidential, such evi
dence is liable to be made available 
to the Members of Parliament**.

SHRI MOINUL HAQUE CHOU
DHURY: The evidence may be pub
lished: there is nothing confidential.

We have come to give evidence on 
behalf of the Central Wakf Council 
of India. This Council was set up 
under Section 8 of the Wakf Act 1954, 
an Act of Parliament. Under the law 
itself as laid down by Parliament, its 
Chairman is the Union Minister in 
charge of Wakfs. At the moment, Shri 
Fakruddin Ali Ahmed is the Chair
man.

We are here on a Resolution passed 
by the Wakf Council authorising us 
to represent its viewpoint. That is 
why j made a request to you through 
correspondence, and I am grateful 
to you and to your colleagues on the 
Committee for giving us this oppor
tunity of appearing before you and 
testifying about our viewpoint.

I will first take cl. 6. We are not 
going to deal with every matter; there 
are only a few specific matters 
with which we will deal Cl. 
6 is the first and foremost important 
matter for us. i will try to elaborate 
before I go into specific suggestions. 
Sec. 11 of the Income-tax Act, as 
originally enacted, granted a tax 
exemption to income derived from 
property held in a trust for charita
ble and religious purposes. In 1962, 
by an amendment to sec. 13(1) (b), 
this benefit was withdrawn with re
gard to trusts ‘created or established 
after the commencement of this A^t’ 
for the benefit of any particular reli
gious community or caste, although 
the benefit continued to remain 
under Explanation Tl to the same sec
tion for scheduled castes, backward 
classes, scheduled tribes and othuis

as laid down there. That means it 
started operating seriously even at 
that stage in a somewhat, if I may be 
allowed to put it,’ discriminatory 
manner against religious minorities 
like Muslims, Christians, Sikhs Pnr- 
sis, etc. if they liked to have trusts 
of this nature after April 1962 al
though a large section of the mpjority 
community which is also weaker 
section like some of the religious 
minorities in as much as in many 
States as many as 50—00 per cent of 
the population would consist of back
ward classes and scheduled castes, 
as declared by the Scheduled Caste 
Commissioner or by the States them
selves.

To recall an instance, you will re
member that even in Mysore State 
65 per cent of the seats in various 
institutions were reserved for the 
backward classes, which came up be
fore the Supreme Court and the 
Supreme Court had to strike it down. 
That means, this exemption which 
was granted, in Mysore State would 
be available, apart from thd sche
duled castes, to 65 per cent of the 
population, if that order of the Mysore 
Government was correct.

This Explanation itself would show 
how this principle of giving protec
tion to the backward section by Ex
planation II had given advantage to 
some and had acted, as I had said, in 
a somewhat discriminatory manner to 
the religious minorities who in no 
circumstances would get the benefit 
of it after the 1962 amendment.

Clause 6 of the Bill by proposing 
to amend section 13 (i)-(b), between 
lines 25 and 30 ....

MR. CHAIRMAN: Communal trusts 
created before 1-4-62 would also be 
roped in within the gambit of this 
and the exemption will be denied.

SHRI MOINUL HAQUE CHOU
DHURY: By omitting these words,
the old trusts whether created before 
1962 or after 1962 will be at par and 
all will be denied.

Before I go into anything else, I 
would like to point out one thing
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that so far as the wakfs in India are 
concerned, this institution is as old 
as the advent of Islam in this coun
try. There are wakfs in India which 
may be 600—800 years old, from the 
time of the migration of Muslims 
say to some parts of Kerala. They 
were supposed to be among the first 
Muslims who came to this country. 
I would like to underline this part. 
There are wakf which may be as old 
as 600—800 years. Nobody knew of 
what was coming in future. The 
Mohammadan law is not changed; 
the Shariat law is not changed; the 
Wakfs Acts passed by Parliament or 
the various State legislature* have 
not been changed. All these wakf 
Boards are looking after nearly a 
lakh and a half of shrines, khankas, 
mosques, kabristans, durgahs etc. 
All these placed will be divetsed of 
any kind of tax exemption or of any 
consideration whatsoever.

This is a position which is really 
quite disquieting for us and we 
thought that we should bring it to 
your notice, your colleagues and to 
the Government.

Apart from the Mohammadan Law 
which has detfined tlhe *wakf!s, you 
will find that the Wakf Act of Parli- 
ment which was passed in 1954, has 
defind a wakf in section 66C read with 
section 3(1). This is a Central Act. 
I may be permitted to read both these 
sections. Section 3(1) says:

“w akf' means the permanent de
dication by a person professing 
Islam of any movable or immov
able property for any purpose re
cognised by the Muslim Law as 
pious, religious or charitable and 
includes—

(i) a wakf by user;
(ii) grants (including mashrut- 

ul-khidmat) for any purpose re
cognised by the Muslim law as 
pious, religious or charitable; and

(iii) a wakf-alal-aulad to the 
extent to which the property is 
dedicated for any purpose re
cognised by Muslim law as pious, 
religious or charitable;”

That means not for the benefit of 
children only. And;

“wakf, means any person mak
ing such dedication.”

Parliament later on added section 
66C to supplement this definition. It 
says:

“Notwithstanding anything, con
tained in this Act, where any mov
able or immovable property has 
been given or donated by any per
son not professing Islam for the 
support of a wakf being—

(a) a mosque, idgah, imambara, 
dargah, khangah or a maqbara;

(b) a Muslim graveyard;
(c) a choultry or a musafar- 

khana,

then such property shall be de
emed to be comprised in that wakf 
and be dealt with in the same man
ner as the wakf in which it is so 
comprised.,,

This definition is quite comprehen
sive. It will give the Select Com
mittee an idea as to what really the 
wakfs in India consist of. These are 
Muslims graveyards, dargahs, imam- 
baras, khangahs and maqbaras, etc. 
The words in both these sections have 
been used pious, religious and charit
able purposes under the Mohammadan 
Law\ They have not been defined 
in the Act.

I would quote from a very authori
tative book, namely, Principles of 
Mohomedan Law by Mulla. It is con
sidered as a very authoritative book. 
In its 16th edition, at pages 171 and 
172, under section 178, what is con
sidered for “such purposes” has been 
defined. It says:

“The following are valid objects 
of wakf: —

(1) mosques and provision for 
imams to conduct worship there
in;
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(2) colleges and provision for 
professors to teach in colleges;

(3) aqueducts, bridges and 
carvanserais;

(4) distribution of alms to poor 
persons, and assistance to the 
poor to enable them to perform 
the pilgrimage to Mecca;

(5) celebrating the birth of Ali 
Murtaza;

(6) keeping tazias in the month 
of Muhurram, and provision for

camels and dutiful for religious 
processions during Muharram;

(7) repairs of imambaras;

(7a) the maintenance of a 
khankah;

(8) celebrating the death an
niversaries of the settlor and of 
the members of his family;

(9) performance of ceremonies 
known as kadam sharif;

(10) burning lamps in a mosque;

(11) reading the Koran in pub
lic places, and also at private 
houses;

(12) performance of annual 
fateha of the settlor and of the 
members of his family;

(13) the construction of a 
“robat” or free boarding house 
for pilgrims at Mecca;

(14  ̂ maintenance of poor rela
tions and dependent;

Item 13 is not possible today in India, 
nowadays, because Saudi Govern
ment does not allow it. Then,

(15) payment of money to 
Fakirs, i.e., the poor;

(16) grant to an Idgah;

(17) a Durgah or shrine of a 
pir which has long been held in 
veneration by the public.”

These are the purposes. This would 
show that they are something work 
for which the wakfs are created or 
had been created. Even in Delhi, 
there are several shrines such as 
Hazarat Nizamuddin Aulia, etc., which 
are visited by people of all commu
nities. In this country, we have the 
tradition of going to one another’s 
shrine. That is a tradition which we 
have inherited.

After having explained this, I would 
like to add that if this provision is 
allowed to remain as it is, it would 
cause a death-blow to the efforts at 
self help by minorities for their 
religious purposes, because these are 
all religious purposes or for charities 
for the poor and the less fortunate 
and the economically backward sec
tions amongst them.

MR. CHAIRMAN: The Committee
has heard extensively on this point, 
and the Committee is well apprised 
of the various hardships which may 
be caused to the various trusts, 
wakfs, etc., which may have been 
made trusts unsuspectingly for reli
gious purposes or charitable purposes 
years ago. You can have my assur
ance on behalf of the Committee that 
the Committee will give its utmost 
and anxious consideration to the fea
tures that you and other witnesses 
have pointed out about the hardships 
which may be caused by the propos
ed amendments. You may now come 
to the next point.

SHRI MOINUL HAQUE CHOU- 
DHURY: We are very greateful to 
you for the assurance, and therefore,
I will not repeat these points. I want 
to say only one or two things which 
may or may not have been brought 
to your notice; I do not know. I 
refer to some of the institutions 
which are not entitled to the Govern
ment grant.

MR. CHAIRMAN: Is the existing
law, according to you, fair on this 
point?

SHRI MOINUL HAQUE CHOU- 
DHURY: Yes. Our suggestion on the
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earlier point is an amendment; what 
we are proposing here under section 
13 would be just. The amendment 
that we propose is:

“Provided always that section 
13(b) shall not apply to institutions 
run under wakfs recognised by 
laws for religious, pious and chari
table purposes.” .

MR. CHAIRMAN: We do not want 
to create a further category among 
the religious categories. If it is meant 
only for the Hindus if it is made by 
a Hindu, or if it is made by a Chris
tian it is meant only for the Chris
tians, or, if it is made by Sikhs, it 
would be only for the Sikhs, etc.,— 
if such a provision is to be made, 
and if such exemptions are made in 
respect of each community, you can 
take it from me straightway that it 
will go against the very spirit of the 
law itself. Everyone must be entitled 
to it.

SHRI MOINUL HAQUE CHOU- 
DHURY: I am saying it should be 
for everybody. If you think of the 
wakf itself, this is one way. Other
wise, the otherway is to amend ex
planation (2).

MR. CHAIRMAN: That also is be
yond us, because that is not the sub
ject-matter of the amendment.

SHRI MOINUL HAQUE CHOU- 
DHURY: Then it has to be deleted. 
This is the only way, if I may say so.

MR. CHAIRMAN: When I asked
whether you are satisfied with the 
existing law, you said it is all right.

SHRI MOINUL HAQUE CHOU- 
DHURY: The previous amendment
has acted very much against us. Now, 
it would create further difficulties for 
us, but if the Committee is not pre
pared to revert to the pre-1962 
period, the only alternative is to 
delete the present amendment. If the 
Committee is prepared, the other two 
suggestions that I am malcing could 
be considered: namely, Explanation
(2) could be suitably amended to 
give protection to all those institu
tions. Here I am not talking only

about the religious minority institu
tions. That is my suggestion with re
gard to this clause.

I will then take up the second as
pect in this very clause. Clause 6(c) 
proposes the insertion of a new clause, 
clause (d ); that is about voluntary 
contribution. On that, I again beseech 
for your consideration here the inser
tion of a new sub-section (1A) after 
sub-section (1) of section 13 of the 
Act in the next page. Our submission 
is that we have got two kinds of 
donations for these institutions. In 
most of these durgahs there is a box 
put, so that people deposit coins in 
them, ten paise, or twenty paise, or a 
rupee. Most of the income of the 
durgahs, kankas, etc., come from door 
to door collection or the charity box. 
They should be completely exempted 
from any taxation. It is not possible 
for anybody to give the identity of 
these people. The law should ndt be 
made in such a way that it has got 
an inherent loopholes in it to be vio
lated or it should operate in such a 
manner that the institution is likely 
to be completely destroyed. I am not 
talking about the mosques alone; 
this is true of gurudwaras, churches 
and other institutions of reUgious 
minorities. These may not be taxed; 
these should be exempted.

So far as donation is concerned, I 
am suggesting that donation of 
Rs. 5,000 should be exempted as not 
being substantial from the ambit of 
taxation. You will find that in clause 
6 (iii) a new provision is made subs
tituting the old one which says.* 14(b) 
any person who has made a substan
tial contribution......... exceeds Rs.
5,000” .

SHRI ERA SEZHIYAN: Supposing 
a donation is split into Rs. 4,000 and
1,000. How are you going to distin
guish?

SHRI MOINUL HAQUE CHOU- 
DHURY: The effect is that you are 
penalising the institution. That is 
why we are saying that individual 
donations upto Rs. 5,000, they might 
be exempted.
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The Finance Act of 1972 makes it 
compulsory for the Wakf for regis
tration. Under the Act passed by 
Parliament or by State Legislatures, 
these Wakfs have got to be register
ed with the State Wakf Boards or 
the Charity Commissioner. This regis
tration may be taken as sufficient for 
the purpose of income-tax. I do not 
know whether you can take into 
consideration this matter because 
there is no amendment to section 12.

MR. CHAIRMAN: It is outside our 
scope and certainly you can approach 
the Finance Minister directly with 
this proposal.

SHRI MOINUL HAQUE CHOU
DHURY: I shall now refer to clause
5. The sum total of amendments in 
this clause is that the amounts have 
got to be put in certain specfied secu
rities, approved securities. The princi
ple underlying cannot be objected to. 
The date for receipt of applications 
may be extended upto 31-12-1973, 
because the time given was very 
short and many small institutions in 
the countryside are going by default.

MR. CHAIRMAN: Which is the ex
act sub-section?

SHRI MOINUL HAQUE CHOU
DHURY: I was talking about clause
5, which amend section 11 of the 
Income-Tax Act. A date has been 
specified by the Finance Act.

MR. CHAIRMAN: Are you refer
ring to sub-section (2)?

SHRI MOINUL HAQUE CHOU
DHURY: I am referring to Registra
tion, i.e., section 12(a).

MR. CHAIRMAN: For that, you 
can approach the Finance Ministry. I 
am sure they will be very reasonable.

SHRI MOINUL HAQUE CHOU
DHURY: I am under the impression 
that we can make suggestions to re
move certain difficulties, even if it is 
beyond the ambit of what is proposed 
in the Bill.

MR. CHAIRMAN: If it is anywhere 
within the subject-matter of any pro
visions of the Bill or within the ob
ject of the Bill, we can consider it. 
But Registration is neither within the 
object of the Bill nor one of the pro
visions before us.

SHRI MOINUL HAQUE CHOU
DHURY: Then, section 10 is being
amended by clause 4 for a limited pur
pose. I was going to make a sugges
tion about section 10(22).

MR. CHAIRMAN: That is outside 
our purview completely. We will con
sider carefully whatever you have 
stated about clause 6. You can have 
the assurance that we would very 
anxiously look into all the disquiet
ing features which you and your col
leagues have pointed out. Thank you.

SHRI MOINUL HAQUE CHOU
DHURY: Thank you, Sir.

(The Committee then adjourned.)
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(The witness were called in and they 
took thir seats)

MR. CHAIRMAN: Mr. R*ha, You
are already aware of the direction, 
which governs your evidence. Please 
note that the evidence that you give 
would be treated as public and is 
liable to be published, unless you 
specifically desire that all or any part 
of it is to be treated as confidential. 
Even though you might desire your 
evidence to be treated as confidential, 
such evidence is liable to be made 
available to the Members of Parlia
ment.

We have received your supple-j 
mentary memorandum last evening 
and we have already circulated it to 
the Members. You can proceed now.

SHRI p. S. GOPALAKRISHNAN: 
We are very grateful to you for hav
ing given us an opportunity for ap
pearing before tihe Committee for the 
second time and placing before you 
our viewspoints on the draft Bill.

We have given a small note about 
the membership of our Federation on 
the first page, but there appears to be 
some confusion about the character 
of our Federation. We have given 
the composition of the Federation, 
showing the number of officers, 
cadre-wise, viz. Assistant Commis
sioners, Income-Tax Officers, Class I 
and Income Tax Officers, Class II.

MR. CHAIRMAN; These 55 per 
cent Class I people would be those, 
who possibly were promoted from 
Class II to Class I and as far as 
class II are concerned, they would be 
100 per cent.

SHRI P. S. GOPALAKRISHNAN: 
Yes, Sir.

Sir, we have given another memo- 
radum <as directed last time. In 
part I, we have tried to deal with the 
provisions of the Bill, while in part If, 
we have dealt with the administrative 
set up. I will first deal with the 
clauses of the Bill

Clause 58— Settlement of Cases:

The object of the provision aa 
indicated by the Wanchoo Committee 
is:

“In the administration of fiscal 
laws, whose primary objective is to 
raise revenue, there has to be room 
for compromise and settlement. A 
rigid attitude would not only inhabit 
a one-time tax evader or an 
unintending defaulter from making 
a clean breast of his affairs, but 
would also unnecessarily strain the 
investigational resources of the 
Department, while needlessly pro
liferating litigation and holding up 
collections” .

As we submitted last time, we are 
opposed to the entire chapter on 
settlement and there we have drawn 
some support for this from the report 
of the Income Tax Investigation 
Commission. We have quoted a part 
from the report of the Commission. 
We have also referred to the Direct 
Taxes Administration Enquiry Com
mittee’s report (para 7.12 of their 
Report). The passage is quoted on 
page 3 of our Memorandum.

MR. CHAIRMAN: That is true.
The paragraphs quoted do not do 
justice to your views. This is a very 
important chapter and we attach 
tremendous importance to what you 
have to say in this matter. You will 
have to give us strong and cogent 
reasons for what you have cited.

SHRI P. S. GOPALAKRISHNAN: 
The Wanchoo Committee has dealt in 
its report with the scheme of 
voluntary disclosure. It has opposed 
the idea of any general scheme of 
disclosure. Those schemes would not 
only fail to achieve the intended 
purpose of unearthing black money, 
but would also have deleterious effect 
on the level of compliance among the 
tax paying public and on the morale 
of the administration.

All that we wafit to submit before 
you is that if is fcecarttse of thesA
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reasons that they are recommending 
that there should be a limited scheme 
of disclosure. They have opposed the 
scheme on general grounds. They 
want a restrictive provision.

MR. CHAIRMAN: If you have
read the Wanchoo Committee Report 
very carefully, what they say is, that 
resorting to such a measure during 
normal time and that too frequently 
would not only shake the confidence 
of the honest tax payer, 'but would 
also invite contempt for the enforce
ment machinery. An honest man goes 
on paying his tax. For a dishonest 
man, who does not pay the tax due, 
you come out with a voluntary 
disclosure scheme, in which you give 
some concessions and by virtue of 
this what happens is that while an 
honest man is penalised, a dishonest 
man is not. That is what they say.

There are matters of assessment and 
otherwise which take an extremely 
complicated turn and to save labour, 
time, energy, etc. a properly function
ing settlement machinery has been 
recommended by them. You are 
equating it with voluntary disclosure. 
We would like to understand this 
clearly. That is something which the 
Public Accounts Committee has 
denounced; the Wanchoo Committee 
has denounced and this Committee 
would certainly like to consider 
whether something which is of the 
nature of a voluntary disclosure is 
sought to be introduced through the 
back-door.

SHRI P. S. GOPALAKRISHNAN: 
That is exactly the point we are 
trying to make.

SHRI S. R. DAMANI: Mr. Gopala-
krishnan, Chairman has asked you 
a clarification. I would like to know 
why your Association is so allergic to 
settlement. The Settlement Commit
tee will consist of high officials. They 
will listen to both the parties. After 
listening, th e y  will see whether there 
is  a n y  ground for settlement. In that 
case, they will do. Otherwise, they 
will not do it. I do not want to deal

with disclosure. It is a different 
subject. The members of your Asso
ciation will also have the opportunity 
to explain as to why it should not be 
accepted, if th e y  have definite proof 
of the concealment, which they have 
detected. Therefore, after hearing 
you, after hearing your arguments, 
they will come to the conclusion. The 
Settlement Committee will be giving 
full justification to both the parties 
and will expedite the disposal of the 
assessment cases, so that, speedy 
recovery can be made. This is what 
we think. Can you tell us specifically 
whether the parties will get the 
favour. Your main contention is that 
your efforts will not bring in the 
results; they might have taken pains, 
but, at the last moment, the Settle
ment Committee may get the credit 
and they may not get the reward. We 
feel that you will have full oppor
tunity to explain your position and 
say what you feel. They will come 
to the conclusion, only after hearing 
the ITOs. Please explain, how far 
your fear is justified?

SHRI P. S. GOPALAKRISHNAN: 
May I submit one thing that we are 
not here to take credit for investiga
tion, which we are conducting or to 
say as to who should get the credit or 
amongst whom the credit should be 
apportioned.

MR. CHAIRMAN: I am glad to 
hear that.

SHRI P. S. GOPALAKRISHNAN: 
We are only trying to say that black 
money should be eradicated and whe
ther this particular provision will 
serve to eradicate black money. The 
hon. Member has gone far into the 
details of the provisions. When we 
deal with the various provisions, you 
will find that all the points that are 
made, are met in the memoradum. 
Our view has been expressed on Page 
4 of our Memorandum, wherein we 
have said:

“Having expressed itself unre
servedly against any general scheme 
of disclosure, the Committee, in our
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humble submission, has opened the 
flood gates to further disclosures 
of the same nature (individually 
instead of collectively) by recom
mending the constitution of a Set
tlement Tribunal. The analogy with 
a similar provision existing in the 
UK or USA appears to us to be 
in^_, as the conditions in this 
country are so abnormal that no
thing short of the severest punish
ment will suffice to curb economic 
and social crimes like tax evasion.”

Then, we have also referred to the 
Law Commission Report, where, they 
have said that social and economic 
offences should be dealt with, with 
utmost severity.

MR. CHAIRMAN: There, they must 
be. It is true. But, tell me, are they 
being dealt with today, when there is 
no settlement machinery?

SHRI P. S. GOPALAKRISHNAN: 
I shall come to that point later on. 
In the very memorandum, it is there.

SHRI S. R. DAMANI: I am seeking 
one clarification. While explaining, 
they may also say as to what are tlhe 
percentages of cases, where their 
Officers are able to detect conceal
ment.

MR. CHAIRMAN: You may reply
this question a little later, that with
out the settlement machinery, how 
you are faring?

SHBI P. S. GOPALAKRISHNAN: 
I would like to invite your attention 
to Page 5, Para 2.6.

MR. CHAIRMAN: You take it that 
we have read it. The Law Commis
sion's Report has been referred to. 
There is no doubt that stringent 
punishment should be given.

SHRI P. S. GOPALAKRISHNAN: 
I would like to quote para 2.6.

“Without prejudice to our basic 
approach that no quarter should be 
shown to tax evaders, we submit 
that the proposed provisions travel

far beyond the recommendations of 
the Wanchoo Committee.”

This is a very important point, which 
we wanted to make before you.

“The provisions are not confined 
to cater to a few isolated cases of 
“one time tax evaders”, o- “unin
tending defaulters” . On th* other 
hand, the doors have been opened 
to all classes of tax evaders without 
restriction, provided they can bring 
themselves within the jurisdiction of 
the Settlement Committee (which is 
not difficult, as will be shown sub
sequently). We further submit that 
the existing provisions for settle
ment as embodied in Section 
271 (4A) are wide enough to caver 
“one time tax evaders” and “unin
tending defaulters" and leave 
enough room for compromise so as 
not to strain the resources of the 
Department. In our opinion, the 
limitations to settlement set under 
he existing law are necessary to 
prevent misuse and at the same 
time they cater to the genuine 
needs of those who want to tread 
the path of rectitude.”

MR. CHAIRMAN: What do you 
mean by ‘misuse'?

SHRI P. S. GOPALAKRISHNAN: 
We come to that later on. We are 
illustrating as to what we mean by the 
word ‘misuse1.

MR. CHAIRMAN: Are you sure that 
the word is properly used? I hope 
so. You are a very careful person.

SHRI P. S. GOPALAKRISHNAN: 
In the next para itself, we have ex
plained what we mean by ‘misuse’. In 
Para 2 .7 ... .

MR. CHAIRMAN; Mr. Gopalakrish
nan, I really wish you had given other 
statistics, where you have prosecuted, 
what have you achieved?

SHRI P. S. GOPALAKRISHNAN: 
On this, I would like to make one 
submission. Prosecutions were pro
bably, not being launched on the ap
prehension that we may not succeed.
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It is the authority which prosecutes, 
which is going to decide whether the 
prosecution is going to succeed or not.
It is for the Courts to decide whether 
the prosecutions will succeed or not 
succeed.

MR. CHAIRMAN: So far as income 
tax is concerned, we are creating cer
tain presumptions and assumptions of 
evidence and in that case, say, in one 
out of hundred or two out of hundred, 
penalty is assessed and in the remain
ing ninety eight cases, penalty is drop
ped. When you go to prosecution, you 
get within the realm of criminal juris
prudence, where the burden is very 
heavy on you and that is where the 
deficiency comes. Because, the De
partment, by its training, is not geared 
up to working and for making a fool 
proof case, prosecutions fail. As long 
as your prosecutions are going to fail,
I am not one who would be delighted 
purely in having a very impressive 
statistics of prosecutions launched. We 
would like you to address us on this 
point.

SHRI P. S. GOPALAKRISHNAN: 
So far, the policy of the department,
I understand, has been to resort to 
compounding instead of prosecution. 
This has been the policy followed so 
far.

MR. CHAIRMAN*. Indiscriminately?
SHRI P. S. GOPALAKRISHNAN: 

I would not say that. You have your
self pointed out about this Because 
of the difficulties in proving the cases 
in the Courts of Law, probably, we 
played safe and thus compounded the 
cases instead of going to prosecution, 
going to the Court. This has been 
the policy of the Department, so far. 
You have rightly pointed out that we 
do not have the infra-structure to 
process the case for prosecution. Hap
pily now, the outlook is slowly chang
ing. We have now people, who are 
being imparted training, right from 
the stage of investigation, an to how 
t0 process the ca*e, in regard to col
lection of evidence, collection of data 
etc The whole prosecution aspect i» 
now being kept in mind e v e n ^ f o r e  
assessment is made. In such 
cases which are now being prosecut

ed, we take the help of people who are 
trained for this purpose. They assist 
the ITO in gathering such material as 
would support such cases ultimately.

SHRI S. R. DAMANI: You had
mentioned that after every 75 cases, 
one case was prosecuted. I think you 
are aware of the procedure which the 
Government follows. They consult 
the Law Ministry and the legal ex
perts as to what are the chances of 
success, if they launch prosecutions; 
and take a final decision after obtain
ing their opinion. But it is better to 
have a settlement when there is doubt.

SHRI P. S. GOPALAKRISHNAN:
I have already submitted that so f ar» 
we were not processing the cases from 
the point of view of prosecution. We 
were concerned mamly with assess
ment and penalty, but now we have 
improved our techniques and give the 
technical data and knowledge neces
sary, so that the case is built up in 
such a manner and there is the 
gathering of evidence to see that ulti
mately, in addition to penalty, prose
cution is also launched and it is up
held by the court. That ia what we 
are trying to do. The efficiency was 
not there originally, because from the 
very beginning, i.e. when the assess
ment was being made, we w*ere not 
collecting sufficient data to go to the 
court. We are now doing it from the 
initial stage itself.

SHRI VIRENDRA AGARWALA: I 
would request the Department to give 
details as to why prosecution proceed
ings were not pursued. Secondly, it 
will be interesting to know the result 
where such proceedings were Pursu
ed; and to what extent has the De
partment succeeded in substantiating 
the dharge before the law courts. I 
think the Committee should have 
these two types of statistics to come 
to any conclusion on this point.

MR. CHAIRMAN; With these data, 
we will certainly ask the D^artm 
to give the explanation. Now, «u . 
Gopalakrishnan, is it implicit in 
contention th.t th . D 'p .rtm m t dld 
not prosecute where It should have 
done it? . v .., . . .  ̂ ^
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SHRI P. S. GOPALAKRISHNAN: 
The reasons may lie in the nature of 
the case itself, or in the lack cf will
power. Both are implicit. We have 
given only statistical details. The in
ferences can be drawn by anybody.

SHRI VIRENDRA AGARWALA: 
What is your inference?

SHRI P. S. GOPALAKRISHNAN: 
We have not been following the policy 
of prosecution liberally ko far, because 
there is a provision that the Commis
sioner can compound the offence, 
either before or after. We are resort
ing to that section rathei too very 
liberally.

SHRI S. R. DAMANI: In page 4 of 
your memo, you have said:

‘The analogy with u similar pro
vision existing in the U.K. or U.SA. 
appears to us to be inept as the con
ditions in this country are so abnor
mal that nothing short of the seve
rest punishment will suffice to curb 
economic and social crimes like tax 
evasion” .

I want to know why people in our 
country are more inclined towards tax 
evasion and how the si'ustior can be 
remedied

SHRI P. S. GOPALAKRISHNAN: 
There are more transactions in cash in 
this country than in any other coun
try of the world.

MR. CHAIRMAN: In the rural
areas, you cannot help it.

SHRI S. R. DAMANI: That is only 
one cause.

SHRI P. S. GOPALAKRISHNAN: 
The result is that the cash hoarding 
in this country is greater. Secondly, 
in all the advanced countries of the 
world where the tax-payers file their 
returns, they are generally accepted. 
We anticipate that question Jater on* 
We would like to explain as to why 
they are accepted there. It is not that 
there is no machinery to check such 
returns there. In all advanced coun
tries like the UK and USA, the data 
given by every tax-payer as well as

the data collected by the Department 
through various sources are linked to
gether. Suppose there is a single 
item of omission made by any tax
payer; if it is cross-verified, the omis
sion is detected straightway. It is 
found out from the machine. It is so 
much sophisticated there. In foreign 
countries, most transactions are done 
through banks. Even if there is omis
sion in regard to one transaction, it is 
detected very easily.

MR. CHAIRMAN; You are obso- 
lutely correct.

SHRI P. S. GOPALAKRISHNAN: 
In our country, we were collecting 
data from various sources. Even 
that work of collection of data is be
ing neglected.

MR. CHAIRMAN: Why?
SHRI P. S. GOPALAKRISHNAN: 

The reasons may relate to man
power shortage, time and administra
tive deficiency. We ourselves plead 
guilty to all these things.

MR. CHAIRMAN: That is very
tragic. I know you had anticipated 
a question on this point; but I would 
put my question a little differently.
I wonder whether you have known 
in the USA; if you do, you would 
know that once they have detected 
a fraud, the man gets ian opportunity 
for settlement; a'nd at that point, if 
he discloses up to the last dollar, he 
has a chance to save himself; other
wise, the Department has such means 
and methods that upto the last cent, 
they will know. They would know as 
to how much money has been earned 
and how much has been spent and 
where. Thev have such a highly 
developed fraud law in the USA; and 
the frauds there are also very highly 
deep-rooted ones. Where their ban
dits and robbers could not be sent 
to jail under the appropriate law, 
they are sent to the jails under the 
income-tax law. Why do you feel 
a properly set up settlement machin
ery would not have some such twin 
purpose to serve, to expedite the pro
cess of assessment and, at the eame
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time, also providing for an apt and 
appropriate penalty? Vengeance and 
vindictiveness are something which 
will never be the object of the State. 
The State is out only ensure that a 
citizen comes to the proper path. No 
tax law is made for vengeance; at 
least this law will not be made so. 
We want penalties to be meted out 
to recalcitrants, if there is an offence 
against the society. Therefore, if this 
twin purpose can be served, why 
should you draw a distinction with 
advanced countries?

SHRI P. S. GOPALAKRISHNAN: 
The question asked was as to how the 
conditions here are different from 
those in advanced countries where 
the settlement machinery is provided. 
The level of compliance in foreign 
countries is large, Sir.

MR. CHAIRMAN: You have also 
conceded that the non-compliance is 
much deeper. In cases of non-comp
liance there, the frauds involve colos
sal amounts.

SHRI P. S. GOPALAKRISHNAN: 
It is restricted to a small percetage 
of tax-paying population there, Sir, 
but in this country, it is not so.

MR. CHAIRMAN; If it can take 
care of these twin objects, that is on 
the one side you expedite the process 
of assessment and on the other ensure 
that the man does not cheat the 
Department will that be all right?

SHRI P. S. GOPALAKRISHNAN: 
The first object is to see whether the 
settlement machinery is adequate to 
handle the number of cases they are 
going to handle.

SHRI S. R. DAMANI: I think you 
are aware in U.K. and U.S.A. there 
is no contact between the Income Tax 
Officer and the Party whereas here 
both of them come in contact almost 
daily. If this system is avoided what 
is your reaction?

SHRI P. S. GOPALAKRISHNAN: 
That again does not arise directly 
from the point we are discussing.

Even under our own now there is 
provision—probably the ideal—that in 
75 per cent cases there would not bs 
contact and in only 25 per cent cases 
there will be contact. That is what 
we are working upon. Probably this 
percentage will go up.
[Shri S. B. P. P attabhi Ra m a  Rao in 

the Chair]
SHRI P. S. GOPALAKRISHNAN: 

Sir, may we wait till Mr. Salve 
comes?

MR. CHAIRMAN: Please continue.
SHRI P. S. GOPALAKRISHNAN: 

Even under the existing law relating 
to settlements, as many 2,209 dec
larations were received in 1971-72, 
and 3,691 in 1972-73. With the broad
ening of the scope of settlements 
under the proposed legislation, it may 
be expected that a much larger num
ber of tax payers would take ad
vantage of the scheme. Notwith
standing our basic objection to the 
settlements as proposed under the 
Bill, we submit that the provisions 
suffer from various infirmities as 
shown below: —

(i) The Wanchoo Committee it
self had recommended that 
settlement should be entrust
ed to an Independent Tribu
nal within the Department 
The reason, in our opinion, 
is not far to seek. The Cen
tral Board of Direct Taxes, as 
constituted at present has a 
multiplicity of roles—like ex
ercise of too many statutory 
functions formulation of 
policies and their execution, 
and too much involvement in 
day to day work. There is 
over centralisation and conse
quent delay in disposal of 
work. A more important 
reason is that the aBministra- 
tion is not insulated from 
interferemce, particularly 
when the stakes involved in 
cases are very high and the 
affluent tax payers wield 
considerable influence In poli
tical circles.
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So. the present machinery is comp
letely inadequate to settle the cases 
which come within its scope.

SHRI P. G. MAVALANKAR: If it 
is not over-burdened and comprised 
of people from within the Department 
wild it inspire the confidence of tax
payers?

SHRI P. S. GOPALAKRISHNAN: 
The Board is already over-burdened 
with other functions. Why add more 
functions? Even under the existing 
law we are getting 2,000 applications 
every year but where is the machin
ery to deal with these. This settle
ment machinery should be separated 
from the Central Board of Direct 
Taxes. We are thinking of a machin
ery like the Investigation Commis
sion of 1948. We may revive it and 
have Benches in Madras, Bombay, 
and Calcutta. It may be composed 
of High Court Judges so that both the 
departmental as well as the tax
payers’ cages are adequately repre
sented.

SHRI S. R. DAMANI: Is there any 
specific reason as to why it should be 
independent and not under the Board 
of Direct Taxes?

SHRI P. S. GOPALAKRISHNAN: 
We have already given two reasons 
in this para. One is that they are 
over-burdened and the second is 
‘influence*.

No time limit has been set for the 
disposal of applications for settle
ment, a drawback from which the 
existing settlement provisions also 
suffer.

MR. CHAIRMAN: With your inade
quate staff will it be possible?

SHRI P. S. GOPALAKRISHNAN: 
That is why we say the whole settle
ment machinery should be scrapped. 

[S hri N. K. P. Salve in the Chair]

SHRI P. S. GOPALAKRISHNAN: 
Sir, may I repeat the two points 
already made in your absence? One 
is: You said applications be disposed 
of expeditiously. But even under the 
existing machinery for settlement the

settlements take more than five year*'
to settle and if you liberalise-----
We may anticipate, more applications 
will come in Whether we have 
machinery to deal with them. There 
are about 60 commissioners and pro
bably we are disposing of 500 to 60O 
petitions. If we take more applica
tions, how are we going to dispose it 
of.

SHRI S. R. DAMANI: The cases
which go to the High Courts take 10 
to 12 years to be decided. Can you 
avoid the cases settled by the High 
Court?

SHRI P. S. GOPALAKRISHNAN: 
we are not on that point. The set
tlement machinery can expedite. We 
say, instead of expediting, may delay 
it.

MR. CHAIRMAN; That is not an 
important point. We may have 
more than one machinery.

Provision contemplated is there. 
Machinery will be inadequate.

SHRI P. S. GOPALAKRISHNAN: 
A large number of applications are 
likely to be received.

MR. CHAIRMAN: If expeditious 
disposal is not made, then it will be 
so.

SHRI P. S. GOPALAKRISHNAN: 
There should be an independent Tri
bunal.

SHRI K. R. GANESH: What do you 
mean by 'independent1?

SHRI P. S. GOPALAKRISHNAN:
I have already placed before you 
‘independent tribunal’ which we con
ceive of should be something like an 
investigation commission presided 
over by a judge and assisted by a 
Chartered Accountant and a Tribunal 
Member. They are away from the 
pulls and pressures of the Depart
ment. Independence of this machin
ery should be guaranteed as far a a. 
possible.

SHRI K. R. GANESH: Your settle
ment machinery is conceived for the
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-quick disposal of certain complicated 
matters. This is how it is conceived. 
Certain complicated matters are there 
plus certain unintended defaulters and 
also those who are the real defaul
ters and we want to detract them. 
How does the creation of an abso
lutely independent machinery achieve 
this objective? You have already got 
tribunals.

SHRI P. S. GOPALAKRISHNAN: 
Basically, we are opposed to the 
eettlement. If you think that settle
ment machinery is necessary, then we 
say these are the infirmities in the 
settlement machinery. It will not 
serve to expedite the cases which are 
now pending. There will be no 
expeditious settlement. You will be 
flooded with a large number of appli
cations. No time limit is prescribed.

MR. CHAIRMAN: Personally I
think independent machinery is a 
machinery which will take care of the 
Department's interest and the asses
sees fair demands. This attitude is 
necessary. Otherwise, the purpose 
will be frustrated.

SHRI K. R. GANESH: What are
the various types of cases which re
quire a settlement? One will be the 
type of cases that you have to detect. 
The others are a very large number 
of cases in which there is a genuine 
difference between an assessee and 
the Income Tax Department. Liqui
dation of these differences will solve 
quite a lot of problems that are being 
faced. How do you see that this as
pect of the matter is taken care of?

MR. CHAIRMAN: These require
expeditious disposal. How do you 
think that that can be achieved?

SHRI P. S. GOPALAKRISHNAN: 
Time limit is also there. None of 
these cases will be disposed of ex
peditiously.

MR. CHAIRMAN: Shall we have 
four settlement machineries in all the 
four zones?

SHRI P. S. GOPALAKRISHNAN: 
I t  will depend upon the volume of 

work.

MR. CHAIRMAN: As far as I am 
able to say, it is not the tribunal’s 
work and still it will have both the 
function of ITO and ensuring too
that justice is done.

Secondly, the point that you have 
made and which has impressed me 
personally very much is that some
thing has got to be done to provide 
that this machinery itself is not made 
use of for habitual tax evaders and 
the provisions that are possibly made 
they may give relief to the genuine 
people. We are taking care of it  
There is need for the expeditious 
disosal of cases in a summary man
ner, A man who makes a clean 
breast of—unintended defaulter—I 
do not know what is actually meant 
by this?

SHRI P. S. GOPALAKRISHNAN: 
Not by design, just by accident in
advertently.

MR. CHAIRMAN: If they go to 
Investigation Commission and then 
come for settlement, that has to be 
left out. Keeping this in view, 
please tell us how to make it 
effective.

SHRI P. S GOPALAKRISHNAN: 
There should be machinery like the old 
investigation commission and there, as 
you have rightly pointed out, the 
interest of the tax payer should be 
paramount. We want to be fair to 
them. Both the Tax Payer and the 
Department should get right of 
representation.

SHRI ERA SEZHIYAN: The
Settlement Board as contemplated 
may hamper the enthusiasm of the 
ITO. The assessee may try to avert 
it and go to the Settlement Board and 
block all the investigation. The second 
one is that they do not like the idea 
of being a part of the Board itself. 
This second point also, I concede. The 
Committee will of course take a view 
later on, but I personally feel that 
it is a valid point.

It should have a judicial character 
and thereby enjoy the confidence of 
the assessees. Suppose you make it
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an independent body just like the 
MMTC and other such bodies and give 
it the right of objection at tlhe earlier 
stage—that is, when a man wants to 
go to a Settlement Board—will that 
meet one of your objections?

Secondly, are you objecting to the 
concept of a Settlement Board itself? 
It is one thing to say that they will 
not be able to cope up with the 
work—but that is only a matter of 
working arrangement; suppose in
stead of one Board we have four 
Boards, one at Calcutta, one at 
Bombay and so on and they are work
ing well, would it be acceptable? If 
you are not accepting the fundamen
tal or basic question of the Board 
itself, it is a different thing. There
fore, I would like to know whether 
you would like to have such a system 
as in U.K. where an assessee can go 
voluntarily, even before being caught.

If these points are new, then you 
can answer them; if they are already 
covered, you need not.

MB. CHAIRMAN: The first point is 
that it has a demoralising effect on 
the officers.

SHRI P. S. GOPALAKRISHNAN: 
We are not taking any credit for 
anything...

SHRI ERA SEZHIYAN: As Mem
bers of Parliament we also want to 
keep up the enthusiasm of the De
partment.

SHRI P. S. GOPALAKRISHNAN: I 
think we had dwelt on this point at 
the last meeting and I came under 
fire...

MR. CHAIRMAN: You came under 
fire? We take this very seriously. If 
you are giving evidence before us, 
you enjoy the confidence of the 
Parliament. There is no reason for 
you to come under fire...

SHRI P. S. GOPALAKRISHNAN: I 
meant that we were subjected to a 
lot of questioning that day by the 
Committee itself.

MR. CHAIRMAN: Oh, I see. The 
Committee itself can ask you ques
tions, but did anyone from amongst 
your senior officers say anything?

SHRI P. S. GOPALAKRISHNAN: 
No, Sir. But when I used the expres
sion “frustrated’' the discussion pro
ceeded for half-an-hour on the word 
“frustrated” as the last meeting.

MR. CHAIRMAN; Well, you may 
proceed. It is an important point 
you have made that approaching the 
settlement machinery is quite easy 
under the law as it is.

SHRI P. S. GOPALAKRISHNAN: 
Another point is whether the settle
ment machinery is necessary at all. I 
think we have made it clear that the 
settlement machinery is not ineces- 

sary and we stick to the stand still 
because, under the existing provision, 
there are enough powers to make a 
settlement and, as the Hon'ble Mem
ber has said, if a man voluntarily 
comes forward, provisions are there 
in the present Act itself where penal
ty can be waived. Why do you want 
a new machinery?

SHRI K. R. GANESH: If there is 
already this provision in the existing 
law, what are the reasons for its not 
being fully utilised?

SHRI P. S. GOPALAKRISHNAN: 
They are being fully taken advantage 
of by all Tax payers.

MR. CHAIRMAN: You are aware 
that many settlements were effected 
by Commissioners and they came 
under terrible fire by the Advocate 
General. When it went to the Advo
cate General, he disapproved of the 
action of the Commissioners. This 
Section 271-A, you will find, is a little 
too limited and this, on the other hand, 
is a little too wide.

For example, if there is a compli
cated case where a person, for no 
rhyme or reason, has lost his entire 
business and it has also cast on him a 
tax liability which he is unable to 
pay, don't you think there should be 
some provision for such cases?

SHRI P. S. GOPALAKRISHNAN: 
There is already a provision in this 
Bill itself. In Section 273-A there is 

another provision which you are
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introducing and most of it is over
lapping.

I am referring to sub-clause (4) 
which reads as follows:

“Without prejudice to the powers 
conferred on him by any other pro
visions of this Act, the Commis
sioner may, on an application made 
in this behalf by an assessee, and 
after recording his reasons for so 
doing, reduce or waive the amount 
of any penalty payable by th'e 
assessee under this Act or stay or 
compound any proceeding for the 
recovery of any such amount, if he 
is satisfied that—

(i) to do otherwise would cause
genuine hardship to the
assessee, having regard to the 
circumstances of the case; and

(ii) the assessee has co-operated
in any enquiry relating to the 
assessment or any proceeding 
for the recovery of any
amount due from him.”

MR. CHAIRMAN: Sub-clause (a),
(b) and (c) circumscribe the
authority of the Commissioner tre
mendously.

SHRI P. S. GOPALAKRISHNAN: I 
am referring to sub-clause (4).

MR. CHAIRMAN: But this covers 
only penalty.

SHRI P. S. GOPALAKRISHNAN: 
Recoveries are also there. “Stay or 
compound any proceeding for the re
covery” is wide enough to cover 
reduction and waiver.

MR. CHAIRMAN: There are penal
ties for recovery and it is this which 
can be compounded; it is not the 
write-off of the tax.

SHRI P. S. GOPALAKRISHNAN: I 
would submit that this will cover tax 
also.

MR. CHAIRMAN: Mr. Khosla, to 
my mind this compounding covers 
only the penalties to be recovered and 
not the tax?

SHRI R. R. KHOSLA: Yes, it refers 
only to penalties.

SHRI ERA SEZHIYAN; It is only 
penalty that can be waived and not 
the tax amount.

MR. CHAIRMAN: Anyway, we are 
thankful to you for pointing it out. 
But to come back to the question, 
we would like to give attention to 
the point that for a write-off, even 
the Settlement Board does not have 
the power.

SHRI P. S. GOPALAKRISHNAN: 
There may not be any provision in 
the law, but the Department has 
written off a lot of tax due to the 
Department. They write off even 
today.

MR. CHAIRMAN; The PAC has 
come down heavily on the Depart
ment in this regard. I am told that 
those debts are hardly recoverable. 
Anyway, the procedure for a write
off is now so cumbersome and 
oneroug that nobody would want to 
take the reseponsibility for it.

SHRI P. S. GOPALAKRISHNAN: 
This settlement provision is made for 
defaulters only, not for the purpose 
of writing off already taxed income 
of the assessee.

MR. CHAIRMAN: I am not con
vinced about it. In four years’ time, 
supposing, an assessee has lost every
thing and he wants t0 settle. How 
he will be able to settle?

SHRI P. S. GOPALAKRISHNAN: 
That power is already there with 
the Boards.

MR. CHAIRMAN: Which section?

SHRI P. S. GOPALAKRISHNAN: 
There is no need of any section.

MR. CHAIRMAN: I should say that 
the Finance Minister himself says 
that nobody wants to take any 
responsibility.

SHRI ERA SEZHIYAN: In this 
also, he has pointed out sections 12* 

and 271. On account of the waiver
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or the reduction of penalty, I think, 
taxation is not thought of there.

SHRI p. S. GOPALAKRISHNAN: 
No,* no.

SHRI ERA SEZHIYAN: How can
you say that the functioning of the 
Settlement Board can be covered?

SHRI P. S. GOPALAKRISHNAN: 
That was a misapprehension on my 
part which hash been corrected by 
the Chairman.

MR. CHAIRMAN: We have not
made up our mind what ultimately 
we are going to decide for the settle
ment machinery. This is for the 
hon. Members to decide. We have to 
take an objective approach, both 
ways. If it is there, then in which 
form it should be there.

SHRI P. S. GOPALAKRISHNAN: 
Our entire approach has been objec
tive. Settlement by itself^ we do not 
agree in principle.

MR. CHAIRMAN; There are two 
things. One is inadequacy which 
really goes beyo-nd what is given in 
the Wanchoo Committees Report.

SHRI P. S. GOPALAKRISHNAN; If 
you read page 9 of the material, in 
our view, there is no substitute for 
that.

MR. CHAIRMAN: The application 
will have to be simple facts without 
conceding anything.

SHRI P. S. GOPALAKRISHNAN: 
Why if? it necessary? He may not 
proceed with the application.

MR. CHAIRMAN: You do not give 
a finality to this authority. That is 
not possible.

SHRI P. S. GOPALAKRISHNAN: 
Can the information which he has 
given in the statement be used 
against him?

MR. CHAIRMAN; Why not?
SHRI P. S. GOPALAKRISHNAN: 

Then we have to provide for that; 
then only it is effective. An applica
tion once filed canot be withdrawn.

MR. CHAIRMAN: The ITO has to 
summon the Settlement Commissioner.

SHRI P. S. GOPALAKRISHNAN: 
You have to establish whatever he
has said is true.

MR. CHAIRMAN: When his appli
cation is rejected, if you want to 
prosecute him, surely, you want to 
use his application against him.

SHRI p. S. GOPALAKRISHNAN: 
His application cannot be used unless 
is is proved that whatever he has 
admitted is true.

MR. CHAIRMAN; What I was try
ing to say is that I do not accept 
your premise that a man has to con
fess his guilt for this.

SHRI p. S. GOPALAKRISHNAN: 
This provision need not at all be in 
the law. What is the effect of this 
provision?

MR. CHAIRMAN: It is a part of
the record of the Government.

SHRI P. S. GOPALAKRISHNAN: 
And nothing more?

MR. CHAIRMAN; An ITO can 
summon him. I say it becomes part 
of the Govevrnment record and as 
such treated, if necessary, against the 
assessee. What is the wrong in it?

SHRI P. S. GOPALAKRISHNAN: 
That should be specifically provided 
for.

SHRI S. R. DAMANI; I want to 
seek some clarification.

MR. CHAIRMAN: He says if the 
application is not to be withdrawn, 
then kindly make a provision that 
whatever is contained in the applica
tion or the application itself can be 
used against the applicant in the 
regular proceedings. If you want to 
ask any question on this point, you 
can do so.

SHRI ERA SEZHIYAN: Whatever 
information has been given before 
the Settlement Board should not be 
used against him if he wants to use 
it. Supposing, you put it specifically. 
But the information will be available 
to anybody. They can proceed and 
say, all right, we have arrived at 
such and such conclusion.
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SHHI P. S. GOPALAKRISHNAN: 
There is no substitute for it.

SHRI ERA SEZHIYAN: How it is 
going to help in practice? The De
partment will come to know some
thing. So, they say that they have 
arrived at the same information 
through some other sources. How can 
you prevent that?

SHRI P. S. GOPALAKRISHNAN: 
In most of the applications, they start 
with the words “without prejudice 
to.” This is how they proceed. They 
do not want to involve themselves.

MR. CHAIRMAN: That means, the 
fault is yours. I do not accept the 
very premise of your suggestion. If 
you make a specific provision in the 
law that the contents of the applica
tion may be used against the assessee, 
who will come to settlement?

SHRI P. S. GOPALAKRISHNAN: 
This is something like a fly in a 
spider's net, and being used against 
him.

MR. CHAIRMAN: If the assessee
fall® within the proviso, he does not 
fall within 245 D. I have not been 
able to understand the rationale 
beheind your suggestion, where you 
say that a provision that the contents 
of the application may be used against 
the assessee, should be specifically 
made. .

SHRI P. S. GOPALAKRISHNAN: 
So that the assessees may realise the 
consequences of what they are going 
to do.

MR. CHAIRMAN: They would not 
realise otherwise, M r. Gopalakrish
nan?

SHRI ERA SEZHIYAN: Under the 
amending Bill, once an application is 
made, it shall not be allowed to be 
withdrawn by the applicant. 
Mr. Gopalakrishnan asked why this 
should be there. This provision has 
been made with a purpose. Suppose, 
if a case is before the Settlement 
Committee, and in the middle, if the 
applicant feels that the case may go 
against Him, he may withdraw the

application. We want to avoid that 
We want to give the Settlement 
Committee some sanctity and we want 
that this Committee should be # ap*- 
proached with all the responsibility. 
That is why, this provision has been 
made. What is your reaction to this?

SHRI P. S. GOPALAKRISHNAN: 
If this provision should remain, then, 
we submit that it should be made ex
plicit in the law that whatever evi
dence, whatever facts. . . .

MI*. CHAIRMAN: You want that to 
be linked. We will consider.

SHRi S. R. DAMANI: Mr. Gopala
krishnan,. ..

MR. CHAIRMAN: Mr. Damani, ir 
you want to ask Specific questions, 
you are certainly entitled to ask.

SHRI S. R. DAMANI: I have not 
certain questions to ask.

MR. CHAIRMAN: Are they gene
ral? Then, you may ask them in the 
end.

SHRI P. S. GOPALAKRISHNAN: 
Then, I would like to refer to Page 9, 
Para (v). The point we are making 
is this:

“Section 245 D (l) is worded 
clumsily. The settlement commit
tee is en’joined, before allowing an 
application to be proceeded with, to 
have regard to the interests of the 
revenue, the nature and the cir
cumstances of the case or the com
plexity of the investigation involved 
therein.”

The expression ‘nature and circum
stances of the case’ includes the com
plexity of the investigation and the 
interest of revenue. It includes both 
these things and a host of other thing* 
also.

MR. CHAIRMAN: You are right 
The Settlement Committee should be 
the arbiter to determine the special 
nature and the circumstances of the 
ease. We will take care of the draft
ing. Ttie Committee is not responsi
ble for drafting.
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SHRI P. S. GOPALAKRISHNAN: 
We are also not competent to suggest 
anything. The idea occurred to us 
when we read the provision.

MR. CHAIRMAN: It will be very
optimistic if you say that this is the 
only clause which is not properly 
worded.

SHRI P. S. GOPALAKRISHNAN: 
Then, I would like to refer to sub
para (vi)—Page 10___

MR. CHAIRMAN: Mr. Gopalakrish- 
nan, you have made that point al
ready. The proviso leaves a very 
wide area for people to approach. We 
will give very careful consideration to 
this proviso.

SHRI P. S. GOPALAKRISHNAN:
I may read the sub-para.

MR. CHAIRMAN: I do not know
whether Members want to Ihear fur
ther on this.

His point has been that this pro
viso leaves the nests open for a large 
number of tax evaders to approach 
the settlement Committee. He says 
that we should tighten up the pro
viso. That is his suggestion in the 
matter, so that, tihe real confirmed 
tax evader does not easily avoid the 
regular assessment procedure and 
circumvent the procedure by going 
straightway to the settlement ma
chinery. We will look into this pro
viso very carefully.

SHRI P. G. MAVALANKAR: Mr.
Chairman, On page 10 they have 
said:

“Alternatively, if the Settlement 
Committee is to pay regard only 
to the interests of revenue and the 
complexity of the investigation, then 
the words “nature and circumstan
ces of the case”, would be a dange
rous mixture to dilute the strict 
adherence to this requirement.”

Is it being suggested that tfiis is the 
only aim for which the Settlement 
Committee is being sought to be 
introduced? ,

MR. CHAIRMAN: That is what
they have said, Mr. Mavalankar. But, 
the Settlement Committee dhould take 
into account the interest of revenue 
as well as the interest of justice.

SHRI P. G. MAVALANKAR: 
Exactly.

SHRI P. S. GOPALAKRISHNAN: 
We only say that the expression 
‘nature and circumstances of the case* 
includes other things also.

MR. CHAIRMAN: We will have
to give very careful consideration to 
the proviso. Mr. Gopalakrishnan, we 
will ask the Department to tell us how 
far they can keep this open only to 
the un-intending defaulted or to 
somebody who was at one time an 
inadvertent tax evader. I do not 
know, what thfc term ‘inadvertent 
tax evader*, means. How this is 
possible?

SHRI P. S. GOPALAKRISHNAN: 
Then, I would like to refer to Page 11 
of the memorandum, where we have 
said:

“The provisions of law relating to 
penalties and prosecutions cover 
broadly two aspects (1) conceal
ment of particulars of income (2) 
submission of inaccurate particulars 
of income. The first proviso to sec. 
245D(1)4 denies jurisdiction to the 
Settlement Committee, if conceal
ment particulars of income is 
established. It does not deny 
similar jurisdiction, as it should, 
where a tax payer is guilty of fur
nishing inaccurate particulars of 
income.”
MR. CHAIRMAN: Wlhere do you

get that? This, I take it, hafl to be 
with respect to the very assessment 
which is sought to be taken.

SHRI P. S. GOPALAKRISHNAN: 
The point whidh we are trying to- 
make is something different.

MR. CHAIRMAN: What is it?
SHRI P. S. GOPALAKRISHNAN: 

The penalty under Section 271(1) can  ̂
be both in respect of concealment of 
particulars of income as well as sub
mission of inaccurate particulars a t
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income. Whereas, here, we have 
•closed only one gap. We have not 
closed the other gap.

MR. CHAIRMAN: If he is guilty
of either of the two.

SHRI P. S. GOPALAKRISHNAN: 
Both must be covered.

MR. CHAIRMAN: If he tries to
• cheat you by not giving particulars, 
it is as good as concealment.

SHRI P. S. GOPALAKRISHNAN: 
On page 12, we have said;

“The sole arbiter whether con
cealment of particulars of tihe income 
or perpetration of fraud has been 
established in the Settlement Com
mittee and its opinion is final, not 
its judicial satisfaction or belief/*

We would only respectfully draw 
your attention to other statutory pro
visions where they say ‘reasonable 
belief’, judicial satisfaction4 and not 
‘opinion’. That is the case fit for 
intervention by the Committee and 
not any subjective opinion. This ex
pression does not sound lhappy to us.

MR. CHAIRMAN: Very good; we
will consider it. Would you give 
us a draft of a provisof Mr. Gopala
krishnan, where it would keep it open 
only to this? It will give us a better 
idea.

SHRI P. S. GOPALAKRISHNAN: 
Within ray limitations, I will try to 
do it.

SHRI ERA SEZHIYAN: I feel that 
here, the word ‘opinion’ means judicial 
opinion.

MR. CHAIRMAN: Personally, I
think it refers to judicial opinion. But 
since it is going to be important for 
the person, we can use a better word. 
TViis will be a quasi-judicial body and 
<its opinion would be a judgement.

SHRI P. S. GOPALAKRISHNAN: 
Let us make it specific in the law 
itself, Sir. Now, Sir, in page 12 of 
•our Memorandum, the sentence begin
ning with “The second proviso to 
section 245D(1) requires an order...

may be omitted. We have changed 
our ideas after going through section 
245E. Sub-sections (3) and (4) pro
vide for it.

MR. CHAIRMAN: Sub-section (4)
does not provide for it.

SHRI P. S. GOPALAKRISHNAN:
It is a separate machinery. If the 
Settlement Committee itself lhas to 
deal with them through normal chan
nels, it will lead to delays.

SHRI ERA SEZHIYAN; It is not 
a question of delay. Suppose you 
put a cell for this purpose, it will be 
independent of the departments. Will 
it not be more acceptable on that 
score?

MR. CHAIRMAN: You are again
making an important pointy Mr. 
Gopalakrishnan, that the Settlement 
Board should not merely be a board, 
but should have senior officers of the 
department working under it, who 
should be ab(le to assess properly 
and assist the Board.

SHRI P. S. GOPALAKRISHNAN: 
As it is, they lhave to depend upon 
the department machinery.

MR. CHAIRMAN: Instead, would
it not be better, if we keep the machi
nery of the department intjact and 
let the department come on the one 
side and the assessee on the other?

SHRI P. S. GOPALAKRISHNAN: 
If you are going to ask the same set 
of persons to do this job in addition 
to their own duties, it will be im
possible for them to do it efficiently.

MR. CHAIRMAN: My point is that 
assessing officer should not be kept 
out of it.

SHRI P • S . GOPALAKRISHNAN: 
Then, all other cases rfiould be remov
ed from him and he should be asked 
to concentrate on the cases assigned.

MR. CHAIRMAN: It is not possible; 
anyway, it is for the department to 
decide. The ITO and the IAC who 
deal with the case should not be 
taken out of the picture. At the lower
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level, you can have people like the 
ITO and the IAC; and at the Board’s 
level, you can have men at Commis
sioner’s level—2 or 3 of them or as 
many as necessary; and some at the 
Inspecting Assistant Commissioner's 
level; the ITO and the I A c  would 
still continue to function as such. 
Would it not be ideal?

SHRI P. S. GOPALAKRISHNAN: 
We are all concerned with the delay 
in dealing with the applications. If 
the delay is to be cut downv there 
should be a separate machinery un
trammelled by  any other work. The 
same ITO can not do this work.

MR. CHAIRMAN: What I say is
my personal view of the matter. The 
ITO is the one who is the real pivot, 
around whom the whole thing revol
ves. He should not be kept out.

SHRI P. S. GOPALAKRISHNAN: 
We are not suggesting it.

MR. CHAIRMAN: Suppose there
are 10 cases. According to you, he 
should handle only one. Steps may 
have been taken in advance; one doe* 
not know. * ,

SHRI S. R. DAMANI: I differ
from you, Mr. Chairman.

MR. CHAIRMAN: You may do it, 
Mr. Damani.

SHRI S. R. DAMANI: If you are 
keeping the ITO dealing with the case 
out of the picture, what would happen? 
Suppose an assessee and the ITO dif
fer; the assessee wants to go to the 
Settlement Board and if the ITO has 
to conduct it, do you think the assessee 
will get justice in that case? I agree 
that the ITO can appear and put up 
his viewpoint.

MR. CHAIRMAN: What else am I 
saying? Mr. Damani, what the wit
ness says is this: he says, “Let each 
se tt le m e n t b o a rd  h a v e  its own mecha
n ism  of in v estig a tion . It should have 
nothing co m p le te ly  to do w ith  the 
re g u la r  course of A ssessm ent, etc” 
What I am tr y in g  to find out from 
h im  is th is . I h a v e  not made up my 
mind and there is no question of my

agreeing or disagreeing. My point is: 
“Why do you want to cut out the 
ITO?” In what manner he should 
come, is a different matter.

SHRI P. S. GOPALAKRISHNAN: 
Our whole approach is to ensure that 
the delay in the disposal of the inves
tigation is cut out.

MR. CHAIRMAN: Would it *ot
be at the costs of investigation?

SHRI P. S. GOPALAKRISHNAN: 
No, Sir. A man doing it as a full* 
time job will do it better.

MR. CHAIRMAN: How much bet
ter? Can you have a parallel income- 
tax department?

Once an application is made, the 
man will have to give the fullest* par
ticulars and details. If they are not 
given, the Board will ask him to do 
so, on such points as it may deem 
necessary. The Department will give 
its reasons and the basis for its ap
prehensions. The Settlement Board 
will say: “Four is too much and 1 ia 
too little; let us have a via media; we 
may have it as 24”. What you are sug
gesting is that they should have a 
parallel organization which, by it
self, takes up the whole assessment.

SHRI P. S. GOPALAKRISHNAN: 
As also the investigation. It will help 
the settlement machinery.

MR. CHAIRMAN: All right.

SHRI P. S . GOPALAKRISHNAN: 
In page 13 of our memorandum, in 
sub-para (viii), we have said:

“Sub-section (6) of Section 245D 
provides for the levy of tax, 
penalty, or interest, the manner in 
which any sum due under the settle
ment dhall be paid and all other 
matters to make the settlement 
effective. It also provides that if 
the settlement has been obtained by 
fraud or misrepresentation of facts, 
the settlement shall be void-----”
MR. CHAIRMAN: What happens?
SHRI P. S. GOPALAKRISHNAN: 

We have made a settlement. We find
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that a misrepresentation or fraud has 
been committed. The whole settle
ment becomes void and tfte order of 
assessment under it, also becomes void. 
How will you proceed? The period 
of limitation would also have run out. 
As such# In cases like this, the period 
of limitation should be extended.

MR. CHAIRMAN: Bo you want
that it should be provided for, here?

SHRI P . S . GOPALAKRISHNAN: 
It should be provided under Section 
153, Sir. '

MR. CHAIRMAN: Ttiere is another 
question. Who decides that it is 
obtained by fraud?

SHRI P. S. GOPALAKRISHNAN: 
Settlement Commissioner.

MR. CHAIRMAN: I think we
should prescribe some procedure also. 
Extension of limitation is necessary. 
It will revolutionise the entire concept 
of limitations. Why not the Settle
ment Committee be reopened and in 
such a caBe the prosecution will be 
compulsory.

SHRI P. S. GOPALAKRISHNAN: 
Whatever order they pass should re
main valid. and legal.

MR. CHAIRMAN: A limited autho
rity to review its own order if they 
find it is obtained by fraud.

SHRI P. S. GOPALAKRISHNAN: 
The proposed section 245H(1) speaks 
of “immunity from imposition of any 
ponaltyM. This seems to imply total 
immunity and the Committee will 
have power either to waive the penal, 
ty completely or to mipse the mini
mum prescribed under the law. A 
change to the fleet that the immunity 
from imposition of penalty relates 
either to the whole or part of the 
penalty appears to be necessary .

MR. CHAIRMAN: Once you find 
during the proceedings that he has 
made complete disclosure and the 
manner in which the income has been
derived tten 1hey muft gfre MX im
munity.

SHRI P. S. GOPALAKRISHNAN: 
The two conditions prescribed are
very easy to fulfil. I may make a
complete disclosure. What I get
return is total immunity.

SHRI ERA SEZHIYAN: If we take 
291 of the Income Tax Act there also 
the same wording is used. Thewhole 
means part also. If we can interpret 
in 29l why not in the new 245H(1).

MR. CHAIRMAN: I am not able
to get you. You keep an entry to a 
limited set of people. Having given 
an entry if they behave themselves 
treat them respectfully.

SHRI ERA SEZHIYAN: Do you
mean tfc say by the present wording 
Partial immunity cannot be given?

MR. CHAIRMAN: I think he can 
give partial immunity also.

SHRI P. S . GOPALAKRISHNAN: 
We want to make it clear.

MR. CHAIRMAN: Well, we will
see if we can improve. It is only a 
rigid interpretation.

SHRI P. S. GOPALAKRISHNAN: 
Our next point ip that a settlement 
committee constituted under the Act 
may be competent enough to grant 
immunity from prosecution from any 
offence under the Income-Tax 
but we doubt the wisdom in confer
ring such powers of immunity the
Settlement Committee “under any
other Central Act” without reference 
to the authorities administering these 
Central Acts like Sea Customs Act, 
Fbreign Exchange Regulation Act,
etc.

The Settlement Committee is com
petent to grant immunity from pro
secution arising from any offehge 
under the Income Tax Act but we 
doubt how it is competent to judge 
the conduct of the person. Ministry 
is not going to deal with it. The 
Setlement machinery i8 going to deal 
with it. . * .

MR. CHAIRMAN: I am On 291. Sup
posing it is not Customs Foreign Ex
change Department but some other De
partment., they cannot tvave the au
thority.
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SHRI P. S. GOPAIAKRISHNAN: 
In 291, the powder is with the Central 
Government.

ME. CHAIRMAN: Can the Settle
ment Committee when it is not acting 
as a Central Government grant imm
unity? We will consider this point.

SHRI P. S. GOPALAKRISHNAN: 
Page 14—sub para (xi) of the Memo 
of Income Tax Gazetted Services 
Assn. Instead of “granting of imm
unity” , we are saying *tendering im- 
BHintty'. That is a legal expression.

Page 15—|(xii)—There is no pro
vision Iffce this now. If you grant 
immunity, there should be an order 
passed.

MR. CHAIRMAN: We shall do it.

SHRI P. S. GOPALAKRISHNAN: 
Page 15 (xiii).

MR. CHAIRMAN; This will be ta
ken care of.

Vhen the whole thing becomes 
void9 what does it mean?

SHRI P. S. GOPALAKRISHNAN: 
The Settlement Machinery has all the 
powers of the Income Tax Depart
ment.

136-Hit says that proceeding* be
fore all the income tax officers a He 
deemed to be Judicial proceedings.

MR. CHAIRMAN: We will put this 
as an authority.

SHRI P. S. GOPALAKRISHNAN: 
Page 16—(xiv)

In 273A—any order passed under 
that Section, 'any court or authority’ 
that should be added here.

MR. CHAIRMAN: It is purely dra
fting. We will look into it.

SHRI P. S. GOPALAKRISHNAN: 
Page 16—(xr).

‘In one place you say immunity is 
•ranted from thesfe acts but on the 
#ttier hand you say forbids' an app

licant from making an aPP licatiom  for 
settlement*.

MR. CHAIRMAN: We are interes
ted in collecting more tax. Let us 
not talk of our idealism.

SHRI P. S. GOPALAKRISHNAN: 
If ooce a settlement is made, there Is 

t no bar for another settlement.
If once a settlement is made, fc 

should not be allowed second time.
Page 17—(xvi)
SHRI R. R. KHOSLA: 245(f) (i)— 

It shall have all the powers which 
are vested including the power ur  
der 154.

SHRI ERA SEZHIYAN: There it 
says—In addition to the powers con
ferred on the Settlement Committee, 
it will have all the powers of the In
come Tax Authority.

Income Tax Authority has got the 
power to rectify any mistake.

MR. CHAIRMAN; We shall take 
here 245(f) (i). This will take care 
of 245.

SHRI P. S. GOPALAKRISHNAN: 
‘Under Section 245 F ................ (xvii)

MR. CHAIRMAN: I think that this 
amendment would be better if we 
contemplate two types of time limit
------what is the time limit within
which the Board must decide an ap
plication; and secondly, the question 
as to what happens when it is found 
that the settlement was obtained by 
fraud. If we provide six months for 
the Settlement Board, the ITO should 
be given six more months ° f exten
sion. It should be provided either here 
or in 163.

SHRI P. S. GOPALAKRISHNAN: 
In 153 it would be better.

MR CHAIRMAN; We will look in
to this. The assessee must know 
his lot in good time. It may take six 
months time to decide. Another thing 
is, if there atfe too many applications, 
how will they deal with them? 
There must be a provision for a su
fficient number of Settlement Boards
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in the Act itself go that, according to 
the needs, the Ministry can consti
tute the Boards.

You may proceed.
SHRI P. S. GOPALAKRISHNAN: 

“Section 245 K seems to imply___
(xviii).

It sets no limit on the number of 
applications for settlement. It means 
that any number of applications can 
be filed.

MR. CHAIRMAN: The proviso to 
the substantial provision will have to 
take cafe of that.

But what is wrong with it? While 
talking to you, I am also getting the 
opinion that you are dealing only 
with dishonest assessees. Cannot he 
seek this relief in complicated assess
ments? Section 2415 takes care of it, 
but if a complicated assessment is in
volved, why should It not be more 
than once? I know a case of Bom
bay where a foreign firm made a con
tract with a contractor of Bombay 
Harbour and one of the terms of the 
contract was that any increase in tax 
must be borne by the contractor of 
the Harbour. Now, the income-tax 
rates were increased with the result 
that the foreign firm said that the In
dian Firm should bear the burden of 
taxation which was increased to Rs. 
64 lakhs from Rs. 18 lakhs. Now, this 
is an absolutely genuine case wfiere 
unintended hardship is caused. In 
such cases, why should he not go 
more than once?

SHRI P. S. GOPALAKRISHNAN: 
We have only pointed out that this 
provision was meant for a one-time 
defaulter.

MR. CHAIRMAN: Why not give
him any number of limes if it is a 
complicated case. This is what the 
Wanchoo Committee has also not 
meant. This is for getting rid of the 
investigational procedures.

SHRI ERA SEZHIYAN: Do you
mean to say that even In genuine 
cases he shoud not have a Settlement 
Board more than once?

SHRI P. S. GOPALAKRISHNAN: 
Once you can go and say that you

have committed a midtake but you 
cannot go on making mistakes.

MR. CHAIRMAN: But in cases in
volving a tremendous amount of in
vestigational procedures, why not givt 
even half-a-dozen times?

SHRI ERA SEZHIYAN; Your baste 
presumption is that wherever goes be
fore the Board is an evader or defa
ulter. I don’t think so. There Mar 
be cases where a man feels that the 
litigation will take time and therefore 
goes to the Settlement Board. It do
es not prevent an honest man or nom- 
evader from going before the Settle
ment Board. You say that only eva
ders go to the Settlement Board?

SHRI P. S. GOrALAKRISHNAN: 
We are not preventing him; but once 
a settlement is made-----

MR. CHAIRMAN: Why should he 
not be given more than one chance 
if the assessment is complicated and 
he want to avoid protracted investi
gations?

SHRI P. S. GOPALAKRISHNAN: 
H o w  d o  y o u  distinguish between a ge
nuine case and a case which is not 
genuine. Only if the evidence and 
circumstances of the case would Jus
tify it, then a second time can be al
lowed.

MR. CHAIRMAN: The proviso will 
take care of that. It can be amend
ed.

SHRI P. S. GOPALAKRISHNAN: 
We had in mind the existing provi
sion when we wrote this.

SHRI P. G. MAVALANKAR: When 
a law is very complicated, generally 
only people who are honest are ca
ught in some complication of the law 
or the other. Therefore, I would like 
the witness to apply his mind and 
say specifically why he feels that more 
than once would not be given.

MR. CHAIRMAN: As he has ex
plained very rightly, the existing pro
viso would admit even an assessee 
guilty of concealment once, twice or 
tkrice. He says that if the promise
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can be narrowed down to provide 
only lor persons who have inadver
tently failed in some respects or for 
one-time tax evaders, he has no ob
jection. There should be a definite 
provision. He lays on the existing 
basis we haye suggested this. More 
than once if a person is committing 
the same guilt and then he keeps on 
going to the Commission, should it 
be so?

SHRI S. R. DAMANI: I want to say 
that there are assessments pending 
for three or four years. In one year 
there is a case which has gone to the 
Settlement Board. Naturally second 
year, third year, the same case arises 
out of that. We will have to con
sider it. That should be taken into 
account.

SHRI P. S. GOPALAKRISHNAN: 
Then the disclosure is not complete. 
He covers all the years for which 
he is guilty.

SHRI S. R. DAMANI: Suppose cases 
for 1971-72, 1972-73 are pending. 
Some cases are pending for the year 
1968-69. Assessee will go for that 
point. In some cases he may also re
fer those cases to the Settlement Com
mittee. That should be considered as 
one and not that those cases should 
be considered separately.

SHRI P. S. GOPALAKRISHNAN: 
I come to page 20 of our Memo.

SHRI K. R. GANESH: We are de
aling with the problem just now 
which has accumulated due to var
ious reason—for reasons—economic 
and others and the inadequacy of the 
Department. Wanchoo Committee has 
gone into it. We are saddled with a 
particular problem. There are two 
aspects—

How to develop your machinery 
to tackle this problem in future. 
Evasion dimensions are quite big. 
Some sort of readymade solution 
should be there. In that way this 
settlement machinery should be a 
body which, after due enquiry which 
It ŵ ants to conduct settles it as far 
as they can depending on the merit

of each case. Whether such a mach
inery on being saddled with all the 
pressure of work will succeed in its 
purpose.

MR. CHAIRMAN; T^e idea is to 
simplify the procedure and get expedi
tious disposal. Unless this is done 
by the Department and the assessee, 
the purpose w»ll be frustrated.

SHRI K. R. GANESH: What is the 
answer to my question? [ am putting 
a basic question. There is a reality 
now. As a resu.;t of the twenty ye
ars of the functioning in the Income 
Tax Department for which Depart
ment may not be held responsible, a 
problem has accumulated and accel
erated. How t0 liquidate this prob
lem?

Out of 400 crores, 100 crores may 
have to be written off. Who writes 
it off. The machinery we have set 
up takes a lot of time. Whether as
sets are there or they are not there 
we have to take all the safeguards 
which the Committee has to look to. 
Therefore, it is a very slow process. 
I am seeing for the last one year. We 
have now speeded up but it is itself a 
slow process. You have accumulated 
problem as a result of various prob
lems so that we can start with the 
scrach,

SHRI P. S. GOPALAKRISHNAN: 
If it is accepted that settlement 
machinery has to be there. . .

MR. CHAIRMAN: It is as a result 
of this problem and not that it is 
essential for one’s liking. Existing 
procedures including Commissioner’s 
power have been found to be inade
quate which the Finance Minister has 
pointed out. Therefore, we want 
more powerful body with authority 
and power to more summarily do 
justice to the Department and to the 
assessee.

SHRI K. R. GANESH: About paras 
232 and 233 of recommendations of the 
Wanchoo Committee—I am not sure 
whether the Bill as drafted really does 
justice to that. You are making the 
Bill more cumbersome.
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too many restrictions and impedi
ments in the smooth working to bring 
us from where we are starting. In 
other words it will not help to solve 
the problem. At any rate you are 
giving us the proviso and when you 
^iye us the proviso. . .

SHRI P. S. GOPALAKRISHNAN: 
One has to liquidate what has already 
accumulated and further accumulation 
does not take place in the process. 
We are still not having that adminis
trative set up. There is accumulation 
erven now. There are also pending 
cases which have already accumula
ted.

MR. CHAIRMAN: Why do you see 
it will not take care of the future 
accumulations?

SHRI P. S. GOPALAKRISHNAN: 
The basic cause of this accumulation 
Ii still not analysed.

SHRI K. R. GANESH: I was in 
S&ngapore and I had discussions with 
the Commissioner of Income Tax. He 
seems to be a very powerful person. 
Their system is different than our 
■ystem even though they have demo
cracy. There is no check on him. 
There is only the judicial process 
which acts as a check on him. Be- 
fause he is a powerful person, they 
•re able to liquidate all the problems. 
They do not have the kind of pro
blems that we have. He is a very 
powerful person. I had a long talk 
vrith him and asked him many ques
tions. They do not bother about this. 
But, it is a very small place. That is 
a separate matter.

SHRI P. S. GOPALAKRISHNAN: 
What we are submitting is that, we 
have to analyse the basic cause. The 
machinery should be devised in such 
a way that such instances do not occur 
hereafter and that accumulations do 
not take place. We have to tackle 
this problem on a better footing than 
we have been doing so far. •

SHRI K. R  GANESH: Your Depart
ment is now trying to remedy this by 
means of better staffing etc. By 
means of various other provisions 
that are being made, it will be geared 
up in the course of the next few years 
from now, to deal with the various 
aspects of the problems that are 
coming before us—investigation, 
searches, recovery and various other 
thing?. How do you liquidate the 
problem that is already there with our 
existing* machinery? I that the 
settlement machinery will be power
ful enough to tackle the problem and 
to do justice.

SHRI P. S. GOPALAKRISHNAN: 
Then, we have to give further thoughts 
to the recommendations of the 
Wanchoo Committee itself.

MR. CHAIRMAN: What Mr. Ganesh 
says is that, the Wanchoo Committee 
has gone far. The Bill is less than 
that. You are reducing it still further. 
The basic point is that, the income 
Tax Officers do not want to take res
ponsibility. If they are independent, 
bold and strong-headed, they will not 
care what the results will be. I must 
say that 50 per cent of our Appellate 
Assistant Commissioners would do 
much better if they are not to be 
worried about the fact that they may 
be answerable to somebody. Many 
people who have gone to the Tribunal, 
have blossomed into good judges. To
day, in the department, nobody wants 
to take full responsibility. This im
pedes expeditious disposal That 
in turn impedes expeditious clear
ance and that in turn puts the whole 
thing out of gear.

SHRI K. R. GANESH: So far as big 
assessees are concerned, they will go 
to the Hig'h Court, Supreme Court etc. 
and they will have the backing of this 
walla and that walla and they will be 
able to get the things done, in the 
way they like. They are powerful 
enough to take care of themselves. 
What about small assessees who 
do not have that much of influence?
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SHHI P. S. GOPALAKRISHNAN: 
"Why should we not try to improve 
the existing machinery itself? What 
thought have we applied to this 
matter?

MR. CHAIRMAN: I think it wiU 
need a revolution. Can you make an 
Income Tax Officer, today, feel inde
pendent and in that process, are you 
not taking risks yourself? It is not 
easy. It is easily said than done, Mr. 
Gopalakrishnan.

SHRI P. S. GOPALAKRISHNAN: 
Then, we will be only accumulating 
the problems. Wheft we find a solu
tion for the existing problems, should 
we not see that such problems do not 

T ep ea t again and apply our mind to
wards that end?

MR. CHAIRMAN: What do you
suggest? '  ,

SHRI P. S. GOPALAKRISHNAN: 
There is a suggestion that the Income 
Tax Officers should be made more 
independent and should be given more 
powers. What are the impediments 
that stand in the way of his indepen
dence?

SHRI K. R. GANESH: Depending 
upon the service and other conditions, 
there will always be constraints for 
giving the Income Tax Officers, wide 
powers. You will have to take into 
account the total picture.

SHRI P. S. GOPALAKRISHNAN: 
In Part II, we have dealt with the 
present administrative set up. I would 
beg of you to go through that.

MR. CHAIRMAN: That is a very 
important point. I would like you 
to address us on this point—how to 
improve the existing administrative 
machinery within the scope of the 
Bill.

SHRI P. S. GOPALAKRISHNAN: 
Not, within the scope of the Bill. We 
h^ve mentioned in that Part, what are 
the impediments that stand in the way 
of the whole thing and about the 
affair* of the Department today.

SHRI (P. G. MAVALANKAR; If 
the affairs today are bad* and are 
not as they should be and if the situa
tion is to be remedied, is it being sug
gested that they will all be liquidated 
by merely giving the Income Tax 
Officers more powers?

MR. CHAIRMAN: That is one of the 
points. The existing .administrative 
machinery has some latent and patent 
defects. I agree with you. They have 
also to be simultaneously liquidated 
while setting up this settlement ma
chinery. That is your case?

SHRI P. S: GOPALIKR JSHN AN:
In the Statement of Objects and Rea
sons, one of the object has been given 
as, to streamline the administrative 
set-up and to make it functionally 
efficient.

Then, I would like to refer to Para
1.1, Part II, of the memorandum.

MR. CHAIRMAN: Who prevents
you from pursuing black money?

SHRI P. S. GOPALAKRISHNAN: 
The object should be to prevent black 
money rather than trying to effect 
some improvement.

MR. CHAIRMAN: If the provision 
today are effective enough rather than 
doing this, you detect black money 
and then tax it. Who prevents you?

SHRI P. S. GOPALAKRISHNAN:
I would further quote from Para 1.2.

MR. CHAIRMAN: Here you have
said:

“questionable methods are used to
reach the prescribed targets.”

The Committee would like to know, 
as' to #hAt do you mean by '‘question
able methods’?

SHRI P. S. GOPALAKRISHNAN: 
Quantitatively, each person is asked 
to dispose off a certain number of 
cases.

He adopts questionable methods and 
sacrifices quality. The Inoome-Tax 
Officer is not a machine. Now, Sir, 
in page 48, we have given details year* 
wise.
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MR. CHAIRMAN: You say that
there should 'be better opportunity, 
90 that an ITO can produce work ol 
better quality; at the moment, the 
emphasis is on quantity. Your view 
is that the ITO is loaded with too 
much work. Would you like to ela
borate an this point?

SHRI ERA SEZHIYAN: I am not 
quite clear about this. I do not know 
as to how the comparison stands bet
ween 1948 and now. I remember that 
last year, the PAC, when I was asso
ciated with it, had made an analysis 
of the number of assessments com
pleted per ITO. This figure has fallen 
in spite of the fact that immediate 
assessment is there.

MR. CHAIRMAN: I think it has 
gone up.

SHRI ERA SEZHIYAN: I do not 
use the words, *1 think*. This has 
been proved by facts. We went into 
the question and have given the re - 
commendation also.

SHRI P. S. GOPALAKRISHNAN: 
May I draw the analogy from 1948? 
Compared with it, it has risen.

MR. CHAIRMAN: Except for one 
year.

SHRI S. R. DAMANI: According to 
my personal experience, many ITOs 
have to do unproductive work. What 
he has said deserves very careful con
sideration. For the year 1969-70, you 
have given the number of cases as 
27,682. The total number of asses
sees in the country is more than 30 
lakhs. You have given various figures. 
To which area do they relate?

SHRI P. S. GOPALAKRISHNAN: 
These are cases in which concealment 
was detected and cases launched.

SHRI S. R, DAMANI: It means that 
out of a total number of assessees 
viz. SO lakhs, the number of conceal
ment cases was only less than 30,000. 
It is just 1 per cent.«

SHRI P. S. GORALAKRISHN AN: 
You may correct ate if I am wrong 
in gfcrtng the calculation. During

1972-73, the number of assessees was 
4 million and the concealment cases 
number only 12,554; it is not even 
half-a-per cent.

MR. CHAIRMAN: Mr. Gopalakrish
nan, how much of this penalty has 
ultimately been upheld by the 
tribunal? ‘

SHRI P. S. GOPALAKRISHNAN: 
We have no information on that, Sir.

MR. CHAIRMAN: You are making 
such an important inference, that is, 
that the fall in detection of conceal-# 
ment is due to he introduction of sum
mary assessment scheme.

SHRI P. S. GOPALAKRISHNAN: 
Yes, Sir.

MR. CHAIRMAN: Therefore, in
order to determine whether in the 
earlier detections and assessments, 
what you had levied by way of 
penalty was really productive work, 
we would like to know whether the 
tribunal had upheld the penalties. 
You have functioned as Appellate 
Commissioner. You know how im
possible it is to get a penalty order 
ever sustained. That alone will sus
tain it; and not these figures. What
ever may be the merits of that 
scheme, there must be s( Tie process 
by which we can eliminate those 
assessees who are not in the business. 
You can get rid of 80 per cent of the 
assessees relating* to employees or 
fixed income groups and concentrate 
only on the 20 per cent. What is wrong 
in accepting 80 per cent cases just on 
that basis?

SHRI P. S. GOPALAKRISHNAN: 
We will proceed to the next point 
where we have explained the whole 
matter.

SHRI S. R. DAMANI: The ratio o f 
concealment is not even 1 per cent. 
It is less.

SHRI P. S. GOPALAKRISHNAN: 
That inference is not correct. There 
is no question of comparison between 
the total number of assessments and 
concealment. Concealment relates 
only to investigation.
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SHRI S. R. DAMANI: Even during 
1972-73, there were only 27,000 cases.

SHRI P. S. GOPALAKRISHNAN: 
This figure of 35 lakhs would include
10 lakh salary schemes. We have 
been accepting small income schemes.

MR. CHAIRMAN: Yes; that is what
I say. According to me the amount 
of penalty levied by the ITO is not a 
valid criteria. Ultimate penalty sus
tained is the correct criteria. So, for 
qualitative evaluation you will have 
to go by ultimate accepted figures.

SHRI ERA SEZHIYAN: My impres
sion is summary assessment does not 
cover the big cases. We thought sum
mary assessment will help in concen
trating on big cases. We can also say 
that as the ITOs have not worked that 
is why it has become less.

SHRI P. S. GOPALAKRISHNAN: 
May I draw your attention to page 48 
of our Memorandum para 1.5;

“The procedure of summary as
sessments, introduced from 1.4.71, 
has accentuated the problem of tax 
evasion. Under this scheme, as for
mulated by the Board, assessment 
eases have been divided broadly into 
two classes, viz, scrutiny cases and 
non-scrutiny cases. Non-scrutiny 
ceases are those non-company cases 
where the income is below Rs. 50,000 
in Bombay or Calcutta and below 
Rs. 25,0001- in other places. In 
these cases, the returns ef income 
filed by tax payers are accepted 
without enquiry, subject only to 
certain statutory adjustments. The 
first question which arises in our 
minds is whether persons earning 
incomes upto Rs. 50,0001- in Bombay 
or Calcutta and upto Rs. 25,000 
elsewhere are such small tax pay
ers who can be let of without any 
enquiry or investigation. For every 
rupee evaded in this bracket, the 
country has been losing about 50 
paise and this is a loss, we submit, 
which the country can ill afford to
bear............. With the increasing
accent on the summary assessment 
scheme, there is no wonder that the

number of penalties initiated by the 
Department has been steadily going 
down. There is a clear lack of ob
ject in this regard because a revenue 
department is not concerning itself 
with its primary function of bring
ing into its coffers every pie that 
is legitimately due to the State/’

Can we afford to throw-away revenue 
in this manner?

MR. CHAIRMAN: Please tell vs
hcyw can we reduce the workload 
without sacrificing efficiency and tax 
revenue?

SHRI P. S. GOPALAKRISHNAN: 
We have made several changes in law. 
Is it not possible to make a small 
change in law that when a taxpayer 
flies his return no assessment need be 
done on that. He pays only self-asses
sment tax. No formal order is neces
sary. In this issue of formal order 
we waste a lot of time. What is the 
alternative? We have specific cases of 
concealment. Under Section 132 
search is made and we gather infor
mation from various other depart
ments like Customs and we have got 
a lot of other information coming out 
of our intelligence machinery giving 
definite information. It is a matter of 
shame to us that all these cases are 
being processed as if they are sum
mary assessments.

MR. CHAIRMAN: Do you mean to 
say that where you get specific infor
mation you do not go into it?

SHRI P. S. GOPALAKRISHNAN: 
Yes. Not in a detailed way. I am 
only telling you what is happening 
today. It is happening because of 
numbers.

MR. CHAIRMAN: You are suggest
ing that a whole lot of ground would 
be traversed if we eliminate the for
mality of assessment in the case of 
self-assessment. It can be possible. 
We would have a statutory letter writ
ten to the assessee that you filed a re
turn and your return has been accept
ed. But there is one point Your law
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being so utterly complicated where is 
the guarantee that even an honest 
assessee does not need help and assis
tance? I think the best way is to eli
minate 80 per cent of the workload 
and concentrate your attention on the 
remaining 20 per cent only.

SHRI P. S. GOPALAKRISHNAN: I 
would submit, let us not come to 20 
per cent, but do it more.

MR CHAIRMAN: What prevents 
you from doing it?

SHRI P. S. GOPALAKRISHNAN: 
In 80 per cent of the cases, we have 
still to pass orders.

MR. CHAIRMAN: What is the way 
out?

SHRI P. S. GOPALAKRISHNAN: 
We have to evolve some procedure.

MR. CHAIRMAN: How the number 
will be increased?

SHRi P. S. GOPALAKRISHNAN: 
We have to pay attention to those 
oases where we have specific informa
tion of concealment.

SHRI ERA SEZHIYAN: Without 
any limit—Rs. 15,000 or one lakh?

SHRI P. S. GOPALAKRISHNAN: I 
agree with you.

MR. CHAIRMAN: It cannot be
brought in statute.

SHRI P. S. GOPALAKRISHNAN: 
One thing good may happen. Either 
be will be given a clean certificate or 
he will land himself into jail. \

MR. CHAIRMAN: If the ITO’* 
efforts will not land him into jail, then 
what he will do?

SHRI P. S. GOPALAKRISHNAN: 
That is the quality of his work to be 
judged.

MR. CHAIRMAN: I entirely agree 
with you in principle. In other cases, 
make a summary assessment after 
routine adjustment.

SHRI P. S. GOPALAKRISHNAN: 
Your nine months’ time is wasted Ia 
Hie summary assessment

MR. CHAIRMAN:'What about the 
summary assessment of the 90 per 
cent cases?

SHRI P. S. GOPALAKRISHNAN: 
When the return has been filed, the 
matter ends there.

MR. CHAIRMAN: There is no cleri
cal check even?

SHRI P. S. GOPALAKRISHNAN: 
Yes, Sir.

MR. CHAIRMAN: After working for 
20 years in this Department, with 
various sections, if I am asked to file 
my return, I cannot do it correctly. 
The law is so cumbersome.

SHRI P. S. GOPALAKRISHNAN: 
Even in the case of summary assess
ment , we are losing a colossal amount 
on tax.

MR. CHAIRMAN: That is not an 
evasion.

SHRI P. S. GOPALAKRISHNAN: 
It is certainly an evasion

MR. CHAIRMAN: How?
SHRI P. S. GOPALAKRISHNAN: 

A man shows his income below 
Rs. 50,000 and gets away with it. We 
should have a separate machinery for 
investigation. We cannot apply checks 
and balances in every case we take 
*P-

MR. CHAIRMAN: We are informed 
that the return should be accepted as 
it is without scrutiny. Let me tell 
you before so many people who are 
sitting here, how many of us can file 
our returns? I will give my data and 
let the Chairman of Board of Direct 
Taxes file my return. What is the use 
of shifting the responsibility in that 
way? I think you must make your 
summary assessment, j  entirely agree 
with you that when you make an in
vestigation, the fellow must land him
self into jail.

SHRI P. S. GOPALAKRISHNAN: 
That is not being done today. How 
you will plan your work in such a way 
that it deserves attention!
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U£L CHAIRMAN: The time is not 
sufficient.

SHRI S. E. DAMANI: I find that 
what you are saying is quite contrary 
to what is being done. Actually, what 
is being done is that informations are 
being made available without men
tioning the names and the ITOs are 
making so many enquiries. This sort 
of thing is going on. The result is that 
on such informations, the assessments 
are being reopened and examined. 
Therefore, summary assessment does 
not come in the way of concealment of 
income and the ITOs have helped the 
assesses in getting them released in 
many ways.

MR. CHAIRMAN: Kindly tell me 
what is your suggestion regarding re
medial measures in favour of a large 
number of assessments or summary 
assessment without any responsibility 
on you?

SHRI P. S. GOPALAKRISHNAN: 
What is the responsibility on the ITO 
even today?

MR. CHAIRMAN: This clerical
eheck.

SHRI P. S. GOPALAKRISHNAN: I 
do not want ITO to put his seal. You 
can say even statutorily any claim is 
not admissible.

MR. CHAIRMAN: Supposing, a man 
hold3 some shares and you have got 
that information and tell the ITO that 
he has not shown his dividend income. 
Will it not be palpable income?

SHRI P. S. GOPALAKRISHNAN: It 
is a waste of time to correlate it. The 
ITO has to do 500 cases per month and 
even one assessment will take ten 
minutes.

MR. CHAIRMAN: But when you tell 
him the specific information?

SHRI P. S. GOPALAKRISHNAN: 
You take the return and the statement 
accompanying it

MR. CHAIRMAN: Has the Board 
instructed him to check up informa
tion with the record?

SHRI P. S. GOPALAKRISHNAN: 
He is bound to do this workload. The 
question is of quality of assessment.

SHRI ERA SEZHIYAN: I am read
ing on page 142, para 3.23 of the PAC 
Report (1972-73) (Fifth Lok Sabha) 
Fifty-First Report. It says: “The
Committee find that the number of 
income tax officers attending to asses
sment duties has progressively in
creased from 1701 as on 1st April, 1968 
to 1912 as on 1st April, 1969, 2056 as 
on 1st April, 1970 and 2234 as on 1st 
April, 1971. The effect of this appears 
to have been the reverse of what 
might have been expected. The ave
rage number of assessments disposed 
of per Income Tax Officer on assess
ment duty has decreased from 1855 in 
1968-69 to 1842 in 1969-70 and 1809 
in 1970-71.”

“No satisfactory explanation for 
this phenomenon has been adduced 
by the Ministry. The Committee 
suggest that the reasons for decrease 
in the average number of assess
ments particularly during the year 
1970-71 may be investigated by the 
department.”

This is one aspect. Regarding assess 
ment cases, we also went into that and 
observed:

“The Committee are not satisfied 
that there was any need for this in
crease of Officers for assessment 
work in view of the simplification in 
assessment procedures brought about 
in recent years. They find that 
about 89 per cent of the assessees 
are in the categories II to V. The 
assessments in these cases do not 
require much effort on the part of 
the assessing officers.”

“The Committee note that 71 per 
cent of the revenue is collected from
11 per cent of the total number of 
assessees falling in categories I and
II. It is on these cases that the 
Income-Tax Officers should natural
ly concentrate. They should inves
tigate thoroughly big cases to un
earth concealment of income. There 

should be a greater emphasis on
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survey work to bring substantial tax 
dodgers within the income-tax net.”

MB. CHAIRMAN: The principle of 
summary assessment is a very sound 
principle, Mr. Gopalakrishnan. You 
have to eliminate part of the work
load. What you are suggesting would 
mean total elimination. It will be a 
risk.

SHRI P. S. GOPALAKRISHNAN: 
Are we not taking risks. Even as it is, 
we are accepting the returns that are 
filed without scrutiny.

MR. CHAIRMAN: The law is so 
complicated, Mr. Gopalakrishnan. 
Many people may not file their re
turns correctly. Someone might have 
missed something. Is that the only 
suggestion that you are making?

SHRI P. S. GOPALAKRISHNAN: 
That is one of the suggestion. I would 
like to refer to Page 50—Para 1.7.

“ Even in summary assessments 
cases, the poor Income Tax Officer 
is set such norms of work that he 
can hardly devote five minutes to 
each assessment. The result has 
been that even in such cases, mis
takes are galore and tax payers have 
frequently been put to harassment 
and inconvenience.”
MR. CHAIRMAN: What are the 

norms? Have you got some. We will 
ask the Department to give us the 
ftirections and instructions they have 
given you. But, I would appreciate 
your telling us as to what are the 
norms.

SHRI P. S. GOPALAKRISHNAN: 
Here, I would like to quote from the 
Eighty-Seventh Report of the Public 
Accounts Committee, to which Mr. 
Sezhiyan made a reference earlier:

“The Chairman, Central Board of 
Direct Taxes stated:

‘There cannot be any question 
of revenue to be collected by an 
Income-tax Officer. The normal 
expectation is that an average 

! Income-tax Officer Class I is ex- 
\ pected to five about 300 standard

units. In case of income-tax Offi
cer Class II, the expectation i# 
above 250-----These are the mini
mum standards___The Commis
sioners are to evaluate the per
formance of each Income-tax 
Officer’ ”

MR. CHAIRMAN: The Income Tax 
Officers are assisted by Inspectors.

SHRi P. S. GOPALAKRISHNAN: I 
beg your pardon. It is not so. We 
are not assisted by Inspectors in asses
sment work.

MR. CHAIRMAN: In summary
assessments?

SHRI P. S. GOPALAKRISHNAN: 
No, not at alL

MR. CHAIRMAN: Are you trying to 
make out a case that it is the summary 
assessment which is taking away most 
of your time? Is that what you are 
suggesting?

SHRI P. S. GOPALAKRISHNAN: 
Yes, Sir. We are wasting a lot of time 
in summary assessments 80 per cent 
of the manpower is wasted only on 
summary assessments. Why should we 
not cut out the summary assessments 
altogether? Why should we not accept 
the returns as they are and put them 
on scrutiny cases, where, wealth of 
information is there.

SHRI ERA SEZHIYAN: For the
benefit of the Committee, I would like 
the Board to send us the notification* 
etc. which were issued detailing the 
procedure to be followed in respect of  
summary assessments.

I would like to quote from the Pub
lic Accounts Committee’s Eighty- 
seventh Report—Para 1.25, wherein, 
they have said:

‘ ‘The Committee wanted to know 
whether the Board had any Job 
Evaluation Cell and if so, any gene
ral study of the evaluation of the 
efficiency of the Income Tax Officers 
was made as per the standard units 
prescribed by the Department, with 
a view to classify them. The wit

ness stated: ‘Wot in that way. That
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is left to the Commissioners. He 
looks to the performance of each 
individual Income Tax Officer be
fore he writes his confidential*-----
The Board lays down the policy and 
the Commissioners are to follow’.

The Ministry in a note submitted 
to the Committee stated: There is 
no Job Evaluation Cell in the Board 
and the work of the officers is eva
luated by their superiors on the 
basis of (i) the officer’s output in 
terms of units prescribed by the 

Board and (ii) the quality of the 
•offlcers’s work’.”

Job evaluation is not there. We 
have made comments on that.

MR. CHAIRMAN: So far as sum
mary assessment is concerned, what 
job evaluation is possible? You can 
make quantitative evaluation.

SHRI P. S. GOPALAKRISHNAN: 
Let us cut out that summary assess
ment. It may mean a few crores of 
loss of revenue to the Government. We 
can make this up by scrutinising the
11 per cent of cases, where there is 
concealment, where scrutiny will pro
duce better results. We can more 
than make up the loss of revenue.

MR. CHAIRMAN: You are making 
such a strong plea that we would like 
to examine this.

SHRI P. S. GOPALAKRISHNAN: 
We are spending most of our time in 
summary assessment.

MR. CHAIRMAN: Can it not be 
rationalised?

SHRI P. S. GOPALAKRISHNAN: 
We have not done job evaluation as 
to how much time is spent An In
come Tax Officer does not spend even 
90 per cent of his time in assessment 
work.

MR. CHAIRMAN: Is that so?
SHRI P. S. GOPALAKRISHNAN: I 

would request the Members to come 
to the Income Tax Office and tee what 
is happening there.

MR. CHAIRMAN: Why don’t you 
tell us here?

SHRI P. S. GOPALAKRISHNAN: 
Statistical particulars are required and 
that is required in 24 hours time. They 
throw the entire work out of gear. 
Then, we have a lot of problems to 
attend to. Visitors come. For exam
ple, I am in the Salary Circle, where 
90 per cent of my time is taken awa? 
by answering queries of the visitors. I 
cannot send them away. I have te 
maintain good relations with the pub
lic. People come only when they have 
iome problem They do not come to 
us unless they have a problem. We 
have to attend to them.

MR. CHAIRMAN: We will see what 
we can do about this.

SHRI P. S. GOPALAKRISHNAN: 
Not only statistics. Lot of time is 
wasted in . . . .

MR. CHAIRMAN: If you are in the 
Salary Circle, you have to meet peo
ple. You cannot say ‘No’ to them.

SHRI P. S. GOPALAKRISHNAN: 
You should take into account what is 
the time available to a man for assess
ment work. 50 per cent of the time 
is spent in furnishing statistical parti
culars. Then, reports have to be sent 
We have also to attend to enquiries 
from private parties, we have to meet 
the public, answer their querries etc. 
This takes away most of our time. You 
should take into account what is the 
available time at the disposal of an 
Income Tax Officer to do assessment 
work and you should relate producti
vity to that available time only. We 
do not say that we should say ‘No’ to 
the people who come to us. We only 
say that if we do away with all the 
unnecessary work, we can devote that 
time to other useful work. Give us 
sufficient time to «. . .

MR. CHAIRMAN: Are you trying 
to suggest that this is the sort of sys
tem, which is preventing you from 
adopting an effective and continuous 

check to get at the black money?
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SHRI P. & GOPALAKRISHNAN 
Yes, Sir.

We have been feeling very strongly 
about this. This is, at least, one of 
the basic causes for the inefficiency in 
the Department today. What happens 
is this. For example, I am told to dis
pose off 150 assessments above 
Rs. 50,000. If I do not give the 150 
cases, by the end of the month, the 
wolf will be at my door next month. 
I will be told “You have not given me 
150 case& What is the matter with 
you?”  We feel that it is better to drive 
the wolf at our door today and face 
the consequences Inter.

MR. CHAIRMAN: Assuming that 
we are making a provision for com
pulsory audit, and we make it com
pulsory for these people, these Chart
ered Accountants, to give a certificate 
that the returns are correct and the 
taxes are correctly calculated, and 
make them responsible, you think that 
would help i n ___

SHRI P. S. GOPALAKRISHNAN: 
This will help at least in accountabi
lity. In those cases, I would submit, 
that no scrutiny need be done.

MR. CHAIRMAN: That will apply 
to cases only above Rs. 25,000. This is 
in respect of business income. Sup
pose, we bring in auditors, where there 
is no business income, and we pres
cribe a fees, and he gives a certificate. 
This will be in respect of non-busi
ness income, that is, 89 per cent of the 
oases, which Mr. Sezhiyan referred to, 
and if the auditor’s certificate is there, 
then, you do not have to go any fur
ther.

SHRI P. S. GOPALAKRISHNAN: 
We do not have to go into the accu
racy.

MR CHAIRMAN: We will consider 
that.

SHRI P. S. GOPALAKRISHNAN: I 
only want to submit one thing. We 
should make effective use of 1tie

machinery, in actual implementation. 
That is the only submission I wanted 
to make. Twenty-five years ago, I 
was proud to be in the service but 
today I am not. It is a picture of in
efficiency in the Department today, due 
to circumstances beyond my control.

MR CHAIRMAN: You are not able 
to take recourse to effective methods 
of detection?

SHRI S. R. DAMANI: It is a ftact 
that ITOs are suffering hardships. 
They are being transferred to big citie* 
like Bombay, Calcutta etc. without 
giving any reasons. Now, you can 
consider, if a person drawing Rs. 200 
is transferred to Bombay where he 
cannot get accommodation for less 
than Rs. 150, how can he live? They 
are transferring these officers without 
considering where they are going to 
Mve. Are they going to live in the 
slums? It is also a fact that if they 
live 20 miles away in the suburbs, they 
have to spend Rs. 2 per day coming 
and going; how much money will be 
spent and how much time will be con
sumed? These will have to be taken 
into account and Government should 
consider that before transferring these 
officers, they should arrange for pro
per accommodation so that they will 
have no problems and they can deli
ver the goods.

MR. CHAIRMAN: Are you suggest
ing that we should include a clause in 
this Bill?

SHRI P. G. MAVLANKAR: I
would like the witness to suggest 
whether, apart from reducing the 
pressure on time, he has any other 
suggestions to offer.

MR CHAIRMAN: The important 
point he is making is that the assess
ment itself is taking so much time that 
they have no time for investigation.
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SHRI P. G. MAVLANKAR: I ap
preciate that point; but over and above 
that, has he any other measures in 
his mind?

SHRI P. S. GOPALAKRISHNAN: 
They will be covered in the later 
paras.

UR. CHAIRMAN: Now that the 
memorandum is with us, we will exa
mine it and see what steps can be 
taken.

SHRI P. S. GOPALAKRISHNAN: 
There are other points also made 
here. If the Committee should desire 
our assistance at any time, we will 
always be available.

MR. CHAIRMAN: We congratulate 
you on the work you have done; it 
has been of great assistance to **• 
Thank you very much.

(The Committee then adjournedK


