
LOK SABHA

THE CODE OF CIVIL PROCEDURE
(AMENDMENT) BILL,

1974

(REPORT OF JOINT COMMITTEE)

[Presented on the 1st April, 1976]

L O K  S A B H A  S E C R E T A R I A T
N E W  D E L H I %

April, x976lChaitra, 1898 (Saka).

Price : Rs. 5.30



CORRIGENDA
to

The Report of the Joint Committee on the Code of Civil Procedure (Amendment) Bill, 1974.

Page (xix), (i) line 14 from bottom, for ’according" read "accordingly*
(ii) line 5 from bottom, for "qustion" read "question"
(iii)line 3 from bottom, for "Cmmisstoner" read "Commissioner"

Page(xx) , line 22 from bottom, for " independant" read "Independent”

Page(xxiv), line 6, for "rule 1" read "rule 11"

Page (xxv), (i) line 7, for "feed” read "fee"
(ii) line 18, for "reddress" read "redress"

Page (xxvi), line 9 from bottom, for "the suit" read "suit"

Page (xxix), line 3: for "reptition" read "repetition"

Page 8 , line 33, insert as marginal heading "23 of 1968"

Page 60, line 24, for "1972" read "1872"

Page 70, put thick rule against lines 20-23

Page 88, lines 26 & 28, Ux "section 8" read "section 7"

Page 92, line 2; Jfor "para 3" read "para 2"

Page 96, serial No. 52, fox "Shri Vishnu Kinkor" read "Shri Bishu Kinkor"

Page 141, line 18 from bottom, for "Twenty-third" read "Twenty-second"

Page 143, line 8 from bottom, for "was concluded" read "was not concluded"

Page 168, line 5 from bottom, for "Shrf read "Shrimati"

Page 171, line 9 from bottom, for the existing line read "Shri S.K. Maitra, Joint Secretary
and Legislative Counsel”

Page 179, line 7 from bottom, for "Legislature" read "State Legislature”

Page 184, line 3. from bottom, for "any" read "and"

Page 227, insert at the end , "16. Shri Mohammad Usman Arif" '
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1. the Chairman of the Joint Committee to which the Bill* further to 
amend the Code of Civil Procedure, 1908, and the Limitation Act, 1963 
was referred, having been authorised to submit the Report on their 
behalf, present their Report, with the Bill, as amended by the Com
mittee annexed thereto.

2. The Bill was introduced in Lok Sabha on the 8th April, 1974. The 
motion for reference of the Bill to a Joint Committee of the Houses was 
moved in Lok Sabha by Shri Nitiraj Singh Choudhary, the then Minister 
of State in the Ministry of Law, Justice & Company Affairs on the 2nd 
May, 1974 and was adopted (Appendix I).

3. Rajya Sabha concurred in the said motion on the 14th May, 1974 
(Appendix II).

4. The message from Rajya Sabha was published in Lok Sabha 
Bulletin—Part II on the 15th May, 1974.

5. The Committee held 51 sittings in all.

6. The first sitting of the Committee was held on the 12th June, 1974 
to draw up their programme of work. The Committee decided to invite 
written memorandum from the Registrars of Supreme Court/High 
Courts, Bar Council of India | State Bar Councils, Supreme Court Bar 
Association | High Court Bar Associations, other associations and organi
sations and everyone else interested in the subject matter of the Bill. 
The Committee also decided to issue a Press Communique in this behalf 
fixing 30th June, 1974 as'the last date for receipt of memoranda. The 
Committee further decided that the Chief Secretaries of all State 
Governments/Union territories might be asked to bring to the notice ot 
various Bar Councils and Bar Associations both at the State and District 
levels, the contend of the Press Communique.

The Committee also decided to hear oral evidence on the provisions 
of the Bill.

7. At their second sitting held on the 3rd July, 1974, the Committee 
decided to extend the time for submission of memoranda to the Com
mittee upto the 31st July, 1974, and authorised the Lok Sabha Secre
tariat to issue a Press Communique in this behalf. The Press Communi
que was accordingly issued in this regard on the 4th July, 1974.

8. 77 memoranda on the Bill were received by the Committee from 
various Associations, Organisations, etc. (Appendix III).

9. At their third sitting held on the 4th July, 1974, the Committee 
decided that, for the purpose of preparing a questionnaire on the pro
visions of the Bill, members might send their comments/suggestions in

" ’ Published in the Gi zette of India, ExtraOrdir ary, Part II, S< ction 2, dated the 8th April,
1974-
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( « )
th. form of question* to the Lok Sabha Secretariat, the Committw, «t
their sitting held on the 30th August, 1974 approved the questionnaire 
(Appendix IV) on the provisions of the Bill. ,

Replies to the questionnaire were received by the Committee from 
36 Associations, Organisations, Individuals, etc. {Vide list at Appendix
V).

10. At their sitting held on the 2nd August, 1974, the Committee 
decided that while the whole Committee will take evidence of the 
representatives of various Associations, Organisations, etc. at the sittings 
to be held at New Delhi and, in the case of sittings to be held outaide 
Delhi for the purpose of taking evidence, the Committee would divide 
themselves into three sub-Committees for this purpose. The sub-Com
mittees held their sittings at different places as per details given 
below:—

(i) Sub-Committee ‘A’ at Madras from the 16th to 18th September
** and at Bangalore from the 19th to 21st September, 1974.

(ii) Sub-Committee ‘B’ at Ahmedabad from the 7th to 9th October
f  and at Bombay from the HOth to 12th October, 1974.

(iii) Sub-Committee ‘C’ at Calcutta on the 30th and 31st Decem
ber, 1974 and the 1st January, 1975 and at Bhubaneswar on the 
2nd and 3rd January, 1975.

At their sitting held on the 22nd November, 1974, the Committee 
decided toi divide themselves into two sub-Committees, instead of three 
sub-Committees, for the purpose of hearing oral evidence at the sittings 
to be held outside Delhi. The following two sub-Committees held their 
sittings at different places as per details given below:—

(i) Sub-Committee I at Gauhati on the 9th, 10th and 13th January,
* 1975 and at Shillong on the 11th January, 1975.

(ii) Sub-Committee II at Lucknow on the 17th and 18th January,
C 1975 and at Chandigarh on the 29th and 30th May, 1975.

11. The Committee also heard oral evidence tendered by the represen
tatives of various Associations, Organisations, individuals etc. at their 
sittings held at New Delhi on the 31st October, 1st and 2nd November, 
1974, from the 27th to 29th January, 10th and 11th February and from 
the 16th to 18th June, 1975.

A list of Associations, Organisations, individuals, etc. who gav@ evid
ence before the Committee/sub-Committees is at Appendix VI.

12. The Committee held general discussion on the various points 
raised in the memoranda submitted to the Committee and also 
during the course of evidence tendered before the Committee and sub
committees vis-a-vis provisions of the Bill at their sittings held during 
the period from the 1st July to 21st November and also on the 16th 
December. 1975.

13. At their sitting held on the 2nd July, 1975, the Committee decided 
that (i) the evidence tendered before them might be laid on the Tables 
of both the Houses; and (ii) two copies each of the memoranda received 
by the Committee from various Associations, Organisations, etc might be 
placed in the Parliament Library, after the Report is presented, for 
reference by the Member of Parliament,



14. The Report of the Committee was to be presented by the 30th 
December, 1974. The Committee were granted three extensions of 
time. The first extension was granted on the 11th December, 1974, upto 
the 25th July, 1975; and the second extension, on the 25th July, 1975, upto 
the 6th February, 1976, and the third extension, on the 28th January, 
1976, upto the last day of the Budget Session, 1976.

15. The Committee considered the Bill clause-by-clause at their 
sittings held from the 2nd to 5th, 17th and 26th December, 1975 and 
from the 16th to 18th, 26th and 27th February and on the 1st and 2nd 
March, 1976.

16. The' Committee considered and adopted the Report at their 
sitting held on the 25th March, 1976.

17. The observations of the Committee with regard to principal 
changes proposed in the Bill are detailed in the succeeding paragraphs.

18. Clause 2.— (i) The Committee feel that the scheduled areas com
prising the East Godavari, West Godavari and Visakhapatnam Agencies 
in the State of Andhra Pradesh, which have been excluded from the 
operation of the Code should also be brought within the purview of the 
Code. Clause (b) together with proviso of the proposed sub-section (3) 
hap been omitted accordingly.

(ii) The Committee note that the Code does not extend to the tribal 
areas of Assam. But in the Explanation to clause (c) of the proposed 
sub-section (3), the expression “tribal areas” has been so defined as to 
exclude the areas within the local limits of the Municipality of Shillong. 
During the course of evidence, the Committee were informed that only 
three wards of the Shillong Municipality were outside the tribal areas 
and the rest were within the tribal areas. The Committee feel that, in 
the circumstances, the words “other than those within the local limits 
of the Municipality of Shillong” should be omitted, so that there may 
not be any distinction between the different areas within the Munici
pality of Shillong.

(iii) The Committee note that the Code extends to the Union terri
tory of Lakshadweep subject to the Regulations in force in that area 
relating to the application of the Code. The Committee feel that the 
same provision should also be made applicable to the scheduled areas 
comprising East Godavari, West Godavari and Visakhapatnam Agencies 
to which the Code is being extended. A new sub-section f4) in place 
of clause (d) of the proposed sub-section (3) has been substituted 
accordingly. '

19. Clausa 3.— (i) The Committee note that according to the defi
nition of the expression “decree” , given in the Code, the determination 
of any question under section 47 amounts to a decree and, as such, an 
appeal and second appeal would lie against such determination. The 
Committee are of the view that this provision of the Code is mainly 
responsible for the delay in the execution of decrees. The Committee, 
therefore, feel that the definition of the term “decree” should be amend
ed so that the determination of question under section 47 may not 
amount to a decree.

(ii) The Committee also feel that the amendment proposed in the 
definition of the expression “decree” with a view to removing the dis
tinction between a preliminary decree and a final decree is not desirable.
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The Committee, are, therefore, of the view that status quo ante should 
he maintained. Clause 3 of the Bill has been amended accordingly.

20. Clause 6.—The Committee feel that the words “so far as may be” 
used in the proposed new section 11A are likely to lead to a doubt as 
to the amplitude of the principles of res judicata which would be appli
cable to a proceeding in execution. The Committee were informed that 
it had already been held by the Privy Council as well as the Supreme 
Court that the principles of constructive res judicata apply to the pro-* 
ceedings in execution. The Committee, therefore, feel that, instead of 
inserting new section 11A, section 11 should be so amended as to ensure 
that the principles of res judicata mav apply, in its full amplitude, to 
a proceeding in execution. A new explanation has, therefore, been 
inserted in section 11 of the Code.

The Committee also feel that clause (b) of new section 11 A, which 
proposes to extend the principles of res judicata to every civil proceed
ing other than a suit, is too wide and may have the effect of extending 
the principles of res judictotn to proceedings which are not iudicial pro
ceedings. Having regard to the amendment proposed by the Com* 
mittee to section 11 of the Code and having regard to the difficulty 
which may arise if clause (b) of new section 11A is accepted, the Com
mittee decided to omit new section 11 A. I

The Committee were informed that the Law Commission had made 
certain recommendations with a view to ensuring that the principles of 
res judicata might apply to cases which were triable by courts of 
limited jurisdiction. After careful consideration of the matter, the 
Committee are of the view that the decisions of the courts of limited 
jurisdiction should, in so far as such decisions are within the competence 
of the courts of limited jurisdiction, operate as res judicata in a subse
quent suit although the court of limited jurisdiction may not be compe
tent to try such subsequent suit or the suit in which such question is 
subsequently raised. A new Explanation to section 11 of the Code has 
been inserted accordingly.

21. Clause 7.— (i) The Committee are of the opinion that a corpo
ration, for the purpose of instituting a suit in respect of any cause of 
action arising at any place where it has a subordinate office, should be 
deemed to carry on business at such place also. The Committee, there
fore, feel that the provision made in existing Explanation II of the 
Code is more appropriate than the provision made in the proposed 
Explanation I of this clause.

Explanation II, as it now exists in the Code has, therefore, been 
retained in place of the proposed Explanation I sought to be substituted 
by this clause.

(ii) The Committee note that the provision contained in Explana
tion II as proposed to be inserted by the Bill, contradicts the basic pro
vision made in the section which provides that the suit should be 
instituted at the place where the defendant (and not the plaintiff) 
voluntarily resides or carries on business or personally works for gain. 
Besides, such a provision would, in the opinion of the Committee, put 
poor and indigent debtors to great difficulties. Proposed Explanation 
PI as proposed to be inserted by this clause has4 therefore been omitted,
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22. Clause 9.—The amendment made in this clause is of a drafting 
nature.

23. Original clause 11.—The Committee note that the proposed new 
section 24A provides for the transfer of a suit from a court of limited 
jurisdiction to a court of appropriate jurisdiction so that the decision 
in the suit may operate as res judiaata. The Committee feel that in 
view of the amendment proposed by the Committee to section 11 of the 
Code, the provisions contained in this clause are not necessary. The 
clause has, therefore, been omitted.

24. Clause 12 (Original clause 13).—When a summons is sent out for 
service to a court outside the State, the record of service of the summons 
is usually in the court language of that State. If the language of the 
court by which such summons is served is not also the language of the 
court by which the summons was issued, it may be difficult for the 
court trying the suit to conclude whether the summons has or has not 
been duly served. In the circumstances, the Committee feel that it 
should also be made obligatory on the part of the court returning the 
summons to the court of issue to send the translation of the record of 
the proceedings relating to the service of the summons, in Hindi or 
English, where the language of such record of proceedings is other than 
Hindi or English. Clause (b) of proposed sub-section (3) of this clause 
has been amended accordingly.

25. Clause 13 (Original clause 14).—(i) The Committee note that the 
clause seeks to increase the post-decretal interest in relation to a liability 
arising out of a commercial transaction if the principal sum adjudged 
exceeds rupees ten thousand. The Committee fed  that limiting the 
amount of principal sum for the purpose of increased rate of interest 
is not desirable as it is likely to cause hardship to decree-holders of 
lesser amounts under the same conditions. The proposed new proviso 
in this clause has, therefore, been amended accordingly.

(ii) The Committee also feel that the expression “commercial trans
action” is likely to be interpreted differently and should, therefore, be 
defined to mean a transaction connected with the industry, trade or 
business of the party incurring the liability. A new Explanation has 
been added to the clause accordingly.

26. Clause 14 (Original clause 15).—The Committee feel that the 
ceiling of two thousand rupees provided for the payment of compen
satory costs in respect of false or vexatious claims or defences is too 
low and that it should be increased to three thousand rupees. Sub
clause (ii) of this clause has, therefore, been amended accordingly.

27. Clause 15 (Original clause 16).—The Committee are of the opinion 
that in order to avoid delay in the disposal of suits, payment of compen
satory costs for causing delay should be a condition precedent to the 
further prosecution of the suit or the defence by the plaintiff or defen
dant concerned. The clause has been amended accordingly.

28. Clause 21 (Original clause 22).—The Committee are of the view 
that the insertion of the expression “without lawful excuse” in clause
(a) (i) and clause (b) of the proviso to section 51 of the Code will 
only tend to be a burden to the decree-holder and accentuate the delay 
without reduction in the costs involved. The Committee consider that 
the proposed amendments are not desirable.
2920 LS—2. . ,
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The Committee, however, feel that the provision for the execution 
of decree by arrest and detention in prison, as is provided in clause (c) 
of section 51, should be harmonious with the provisions of section 58 of 
the Code. The clause has been amended accordingly.

29. Clause 22 (Original clause 23).—Section 58 of the Code, as it now 
stands, does not give the court any discretion as to the term for which 
a person may be detained in civil prison in execution of a decree for 
the payment of money. The Committee, therefore, feel that such dis
cretion should be conferred on the court.

The section further provides for the detention in civil prison for a 
period of six months if the amount of the decree exceeds fifty rupees 
or for six weeks in any other case. The Committee feel that the mone
tary limit should be raised to one thousand rupees. Further, the maxi
mum period of imprisonment should be reduced to three months where 
the amount of the decree exceeds one thousand rupees, and six weeks 
in any other case.

The Committee further feel that a man should not be detained in 
civil prison where the amount of the decree does not exceed five hund
red rupees so that the poor debtors may not be harassed by their 
detention in civil prison.

The clause has been amended accordingly.
30. Clause 23 (Original clause 24).— (i) The Committee note that in 

view of the merger of dearness allowance with the pay, the attachable 
portion of the salary in execution of a decree has also increased. In 
view of the hardship which is likely to be caused by the increase in 
the attachable portion of the salary (a substantial part of which was 
not previously attachable), the Committee feel that the limit of exemp
tion from attachment of a salary in execution of a decree should be 
raised to rupees four hundred and two-thirds of the remainder of the 
salary. Sub-clause (i) (c) (i) has been amended accordingly.

(ii) The amendment made in the proviso to sub-clause (i) (c) (ii) is 
of a clarificatory nature.

(iii) The Committee note that all deposits in any fund to which the 
Public Provident Fund Act, 1968, applies, are exempt from attachment 
under the provisions of the Code. The Committee, however feel that 
it would be safer to provide in the Code itself that the deposit’under the 
said Act are exempt from attachment so that the provisions of that 
Act may not be lost sight of.

A new clause (ka) to sub-clause (i) (e) of the clause has been 
added accordingly.

(iv) The Committee feel that in the definition of “labourer” un
skilled labourer should also be included. Proposed Explanation IV to 
sub-clause (i) (i) has been amended accordingly.

(v) The Committee are of the view that an agriculturist, for the 
purpose of being granted exemption from attachment under the pro
visions of the Code, should mean a person, who cultivates land per
sonally or through his labour or the labour of any member of his 
family or the servants or labourers on wages payable in cash or in kind, 
and who depends for his livelihood mainly on the income from agricul
tural land.
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Proposed Explanation V of sub-clause (i) (i) of the clause has beeft 
amended accordingly. A new Explanation VI has also been inserted 
with a view to clarifying which agriculturist shall be deemed, for the 
purposes of Explanation V, to cultivate land personally.

31. Clause 26 (Original clause 27).—The Committee feel that the 
Court should also be authorised to issue commissions for technical and 
expert investigation.

The clause has been amended accordingly.
32. Clause 27 (Original clause 28).—The Committee feel that the 

omission of section 80 of the Code, as proposed in the Bill, will not be 
in the public interest. It might prompt people to file suits against the 
Government to prevent it from undertaking any measure for the bene
fit of society and this might also hinder the pace of developmental 
activities. The Committee are, therefore, of the view that provisions 
contained in section 80 of the Code should be retained subject to the 
modifications indicated hereafter.

The Committee, however, feel that some relaxation of the provisions 
of section 80 of the Code is necessary so that a person may not be de
prived of the opportunity of obtaining an urgent or immediate relief, 
where such relief is essential. In the circumstances, the Committee 
feel that section 80 of the Code should provide for the institution of a 
suit for obtaining an urgent or immediate relief against the Govern
ment or any public officer in respect of any act purporting to have 
been done by such public officer in his official capacity without serving 
any notice under section 80; but, in such a case, the court should not 
grant any relief except after giving to the Government or the public 
officer, as the case may be a reasonable opportunity of showing cause 
in respect of the relief prayed for in the suit.

The Committee also feel that with a view to seeing that the just 
claims of many persons are not defeated on technical grounds, the suit 
against the Government or a public officer should not be dismissed 
merely by reason of any technical defect or error in the notice or any 
irregularity in the service of the notice if the name, description and 
residence of the plaintiff has been so given in the notice as to enable 
the appropriate authority or public officer to identify the person serving 
the notices, and the notice had been delivered or left at the office of 
the appropriate authority, and the cause of action and the relief claimed 
have been substantially indicated in the notice. The clause has been 
amended accordingly.

33. Clause 28 (Original clause 29).—Section 82 of the Code as it now 
stands, provides that where a decree is passed against the Government 
or a public officer, a time shall be specified in the decree within which 
it shall be satisfied and if the decree is not satisfied within the time so 
specified or within three months from the date of the decree where no 
time is so specified, the court shall1 make a report of the case to the 
State Government and execution shall not be issued on any such decree 
unless it remains unsatisfied for a period of three months computed 
from the date of such report. In the Bill, the necessity of making a 
report to the Government has been dispensed with. But it was pro
posed to empower the court to extend the period during which the 
decree shall not be executable. The Committee feel that such a power 
to extend the time during which the decree shall not be executable



should not be granted to the court, so that the decree-holder may not 
be deprived of the fruits of his decree for an indefinite period. The 
amendments proposed to sub-section (2) have been modified, and sub
section (4), as proposed to be inserted, has been omitted.

The Committee also feel that the provision for giving an intimation 
about the decree to the Government Pleader, who is expected to know 
about the decree, is not at all necessary. Accordingly, sub-section (5), 
as proposed to be inserted, has been omitted.

34. Clause 30 (Original clause 31).—The amendment made in this 
clause is of a drafting nature.

35. Clause 33 (Original clause 34) —The Committee feel that in view 
of the amendment made in Order XLI, rule 22, the Explanation pro
posed to be inserted in sub-section (1) of section 96 of the Code is not 
necessary. Sub-clause (i) of the clause has, therefore, been omitted.

36. Original clause 35.—The Committee feel that, in view of the 
amendments proposed in clause 3 of the Bill, amendment of section 97 
of the Code proposed in this clause is not necessary. The clause has 
been omitted accordingly.

27. Clause 37 (Original clause 39).—The Bill seeks to substitute a 
new section for section 100 of the Code, so as to restrict the scope of 
second appeals.

The Committee have carefully considered the question whether 
section 1015 of the Code should be retained in its present form or whether 
any modification therein is necessary. Having regard to the observa
tions made by the Law Commission and the evidence tendered before 
it, the Committee feel that the scope of second appeals should be res
tricted so that litigations may not drag on for a long period. The Com
mittee, therefore, feel that the amendment proposed in the Bill should 
be retained subject to certain modifications. As the amendment 
incorporated in the Bill stands, the court is required to certify that the 
case involves a substantial question of law; the Committee feel that it 
should be sufficient if the court is required to formulate the substantial 
question of law. The Committee also feel that the court should not 
be required to state the reasons for formulating any question of law.

The Committee also feel that the discretion of the court to hear the 
appeal on any other substantial question of law, not formulated by it, 
should not be taken away, so that justice may be done between the 
parties. The clause has been modified accordingly.

38. Clause 40 (Original clause 42).—The Committee feel that as the 
second appeal will be confined to substantial question of law the words 
“of fact” are not necessary. The clause has been amended accordingly.

39. Clause 43 (Original clause 45).—By clause 45 of the Bill, section 
115 of the Code was proposed to be omitted. The question whether it 
is al all necessary to retain section 115 was carefully considered by the 
Committee. The Law Commission has expressed the view that in 
view of article 227 of the Constitution, section 115 of the Code is no 
longer necessary. The Committee however, feel that the remedy pro
vided by article 227 of the Constitution is likely to cause more delay



and involve more expenditure. In remedy provided in section 115 is on 
the other hand, cheap and easy. The Committee, therefore, feel that 
section 115, which serves a useful purpose, need not be altogether omit
ted particularly on the ground that an alternative remedy is available 
under article 227 of the Constitution.

The Committee, however, feel that, in addition to the restrictions 
contained in section 115, an overall restriction on the scope of appli
cations for revision against interlocutory orders should be imposed. 
Having regard to the recommendations made by the Law Commission 
in its Fourteenth and Twenty-seventh Reports, the Committee recommend 
that section 115 of the Code should be retained subject to the modification 
that no revision application shall lie against an interlocutory order unless 
either of the following conditions is satisfied, namely:—

(i) that if the orders were made in favour of the applicant, it 
would finally dispose of the suit or other proceeding; or

(ii) that the order, if allowed to stand, is likely to occasion a 
failure of justice or cause an irrepairable injury.

The Committee feel that the expression “case decided” should be defined 
so that the doubt as to whether sect.on 115 applies to an interlocutory 
order may be set at rest. Accordingly, the Committee have added a 
proviso and an Explanation to Section 115.

40. Original clause 47.—The Committee are of the view that section 
132 of the Code should be retained as the omission of this section would 
offend against the social custom and would also enable unscrupulous 
litigants to coimpel the personal appearance in court of innocent and 
ignorant ladies who are not used to appear in public. The clause has 
been omitted accordingly.

41. Clause 45 (Original clause 48).—The Committee were informed 
that in certain parts of the country, in view of the absence of specific 
mention in section 135A of the Code of the members of Parliament, the 
provisions of that section are not correctly interpreted and the members 
of Parliament do not get the exemption granted thereunder. The Com
mittee feel that in order to avoid any ambiguity and to ensure that the 
members of all legislative bodies in the country are not prevented from 
discharging their duties, the provisions of the Code should be suitably 
amended. Sub-section (i) of section 135A has been amended accord
ingly.

42. Clause 49 (Original clause 52).—The amendment made in this 
clause is of a drafting nature.

43. Clause 50 (Original clause 53).—The Committee feel that where a 
caveat has been lodged under sub-section (1) of the proposed new 
section 148A, such caveat should not remain in force indefinetely and a 
time-limit of ninety days should be prescribed. The clause has been 
amended accordingly.

44. Clause 55 (Original clause 58).— (i) The question whether the 
proposed proviso to rule (1) of rule 1 of Order V should be retained in 
the Bill was considered by the Committee. The Committee feel that 
since the said proviso only seeks to give effect to the provisions of rule 
1 of Order VIII, there is no need to omit the proviso. The C om m ittee ,



however, feel that the words “in appropriate cases”, occurring in the 
said proviso, are superfluous and not necessary. Accordingly, the said 
words have been omitted.

(ii) The Committee are of the opinion that a summons may be served 
in the manner specified in rule 17 of Order V on a defendant who is 
absent from his residence and there is no likelihood of his being found 
at the residence within a reasonable time, if the serving officer, after 
using all due and reasonable diligence, cannot find the defendant. Sub
clause (iii) of this clause has been amended accordingly.

(iii) The Committee are of the view that in order to establish that
the summons has been duly served on the defendant, the simultaneous 
issue of summons for service by post should be done by registered post 
acknowledgment due. Sub-rule (1) of proposed new rule 19A has been 
amended accordingly. _

(iv) The Committee also feel that in the case of issue of summons 
for service by registered post, if the defendant refuses to take delivery 
of the summons, when tendered to him, or the fact that the acknow
ledgment has been lost or mislaid or has not been received back by the 
court for any other reason within thirty days from the date of issue of 
the summons, the court should be authorised to draw a presumption 
tnat the summons had been duly served on the defendant. Sub-rule (2) 
of proposed new rule 19A has been amended acordingly.

(v) The Committee note that there is a reference in rule 25 regard
ing service of summons to a defendant residing in Pakistan. The Com
mittee feel that in view of the emergence of Bangladesh, the name of 
Bangladesh should also be included in the rule. A new sub-clause (iva) 
in this clause proposing necessary amendment to rule 25 has been in
serted accordingly.

45. Clause 56 (Original clause 59).—(i) The Committee are of the 
opinion that in order to ensure that the parties to a suit do not at a 
later stage take the plea that wrong dates, sums or numbers had been 
mentioned in the pleading due to accidental, clerical or typographical 
error, the' dates, sums and numbers in a pleading should also be expres
sed in words. Sub-rule (3) of proposed new rule 2 in Order VI has 
been amended accordingly.

(ii) The Committee feel that the proposed new sub-rule (2) in rule 
17 of Order VI empowering the court to allow the plaint to be amended 
even in cases where the effect of amendment would be to take away the 
suit from the jurisdiction of the court, and to return the plaint for 
presentation to the proper court, is not desirable. Such a provision 
would enable certain litigants to drag on the proceedings indefinitely. 
All that he has to do it is to make an amendment which that particular 
court is not competent to try so that matter may go to another court 
Sub-clause (iv) of this clause has, therefore, been omitted.

46. Clause 57 (Original clause 60).— (i) The Committee note that rule 
10 of Order VII provides for the return of plaint and the proposed new 
rule 10A lays down a certain procedure to be followed before tho
is returned. The Committee feel that there should be a har 
between the provisions contained in rule 10 and those contained ilT S S  
rule 10A. A new sub-clause (va) in this clause has been inserted f 
achieving the said object. or

(xiv)
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(ii) The Committee note that in the proposed new rule 10B in Order 
VII, reference to the transfer of the suit does not appear to be accurate 
because when a plaint is returned, there is no suit which can be trans
ferred. Proposed new rule 10B has, therefore, been amended with a 
view to conform to the provisions with regard to the return of plaint.

47. Clause 58 (Original clause 61).—The amendments made in the 
proposed new rule 6E are clarificatory in nature.

48. Clause 59 (Original clause 62).— (i) The Bill provides that when 
the plaintiff appears and the defendant does not appear, the court may 
proceed ex pizrte if it is proved that the summons was duly served and 
may give a judgment on the basis that the facts stated in the plaint are 
true. The Committee feel that the court should not be empowered to 
pass an ex parte decree unless there was evidence before it to indicate 
that if such evidence were not controverted, the plaintiff would be 
entitled to a decree. In the circumstances, the Committee feel that the 
status quo ante should be maintained. Proposed clause (a) of sub-rule
(1) of rule 6 has been amended accordingly.

(ii) The proposed Explanation to rule 13, as in the Bill, provides 
that where an appeal has been filed against a decree passed ex parte and 
the appeal has been disposed of, no application shall lie for setting aside 
the ex parte decree. The Committee feel that such a prohibition should 
not be made in a case where the appeal has been withdrawn. The 
scope of inquiry in an appeal against a decree passed ex parte being 
different from the scope of an application for setting aside a decree passed 
ex parte, the defendant should not be deprived of an opportunity of 
filing an application for setting aside the decree if he has withdrawn 
the appeal against the ex parte decree. The Committee does not, how
ever, propose to extend the period of limitation so that the defendant, 
who may intend to file an application for setting aside the ex parte 
iecree, should satisfy the requirements of the Limitation Act, 1963.

The Explanation, as proposed in the Bill has, therefore, been amend
ed to achieve the said object.

49. Clause 62 (Original clause 65).—The Committee note that as 
there is no 'time-limit laid down for filing of documents in rule 2 of 
Order XII, it causes unnecessary delay in the disposal of suits. The 
Committee feel that in order to expedite disposal of suits, a time-limit 
of fifteen days for filing of documents might be fixed. Sub-clause (i) in 
this clause proposing amendment to rule 2 of Order XII has been insert
ed accordingly.

50. Clause 66 (Original clause 69).—Rule 1 (1) of Order XVI, as
proposed to be substituted by the Bill, provides for the filing of list of 
witnesses within ten days after the date on which issues are settled. 
The Committee feel that the period of ten days for the filing of a list 
of witnesses by the parties whom they proposed to call either to give 
evidence or to produce documents is not sufficient and it may be raised 
to fifteen days. Sub-rule (1) of rule 1 of Order XVI has been amended 
accordingly.

51. Clause 69 (Original clause 72).— (i) The Bill provides for the 
recording of evidence in English if such evidence is given in English. 
The Committee note that there is no provision in the Code to the effect



that where evidence is given in any other language, it may be recorded 
in English. The Committee feel that since different languages are 
spoken in different parts of the country and in view of the rapid expan
sion of means of communications, there is possibility of a man from the 
North being sued in a court in the South and vice versa, a provision 
might be made in the Code to the effect that if both the parties agree, 
evidence may be taken down in English even though such evidence is 
given in any language other than English. Sub-rule (2) in rule 9 of 
Order XVIII has been inserted accordingly.

(ii) The Committee were informed that under rule 18 of Order XVIII, 
the court is empowered to make local inspection but there is no specific 
provision requiring the court to make a record of the result of inspection. 
There is a conflict of judicial decisions on the question whether failure 
to record the results of inspection by a judge vitiates the proceedings or 
not. The Committee feel that the conflict in the judicial decisions should 
be removed by making a specific provision requiring the judge making 
the local inspection to make a memorandum of any relevant facts 
observed by him at such inspection and to place such memorandum on 
the record. Sub-clause (ix) in this clause has been inserted accordingly.

52. Clause 70 (Original clause 73).— (i) During the evidence, several 
witnesses complained before the Committee that judgments are reserved 
after the conclusion of the hearing of cases and that thereafter delivery 
of judgments is inordinately delayed. There was a persistent demand 
all over India for imposing a time-limit for the delivery of judgment 
after the conclusion of the hearing of the case. Having regard to the 
evidence tendered before the Committee and having regard to the pres
sure of business before the courts of law, “the Committee are of the 
opinion that a provision should be made in the Bill to the effect that on 
the conclusion of the hearing of a case, the judgment, if not delivered 
at once, should ordinarily be delivered within fifteen days from such 
conclusion of hearing and if it is not practicable to do so, then the 
judgment should be delivered within thirty days. If, however, it is not 
practicable to deliver the judgment even within thirty days, the court 
should be required to record the reasons for such delay and should fix a 
future date for the pronouncement of the judgment and the notice of 
the date so fixed should be given to the parties or their pleaders.

Two provisos to sub-rule (1) of rule 1 of Order XX have been 
inserted accordingly.

(ii) The Committee note that there is no provision in rule 1 of 
Order XX for the dictation of judgment in open court to a shorthand 
writer. The Committee are of the opinion that the judge might be 
authorised to pronounce a judgment by dictation to a shorthand writer 
in open court if he is empowered by the High Court to do so. Sub
rule (3) of rule 1 in Order XX has been inserted accordingly.

(iii) The Committee note that the new rule 5A proposed to be 
inserted in sub-clause (iii) of this clause requires the court to inform 
the parties present in the court, and not represented by lawyers, as to 
the court to which an appeal lies and the period of limitation for the 
filing of such appeal. The Committee feel that controversies might 
arise at a later stage as to the nature of information given by the court 
unless it was placed on record. The Committee are, therefore, of the 
view that in order to ensure that there is no dispute at a later date, the
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judge should be required to place on record the precise nature of infor
mation given by him to the parties. Proposed new rule 5A in Order
XX  has been amended accordingly.

(iv) The Committee feel that it should be made obligatory on the 
part of the court to draw up the decree within fifteen days from the 
date on which the judgment is pronounced. In case it is not possible to 
draw up the decree within the period so fixed, the court, on a request 
by a party desirous of appealing against the decree, should be required 
to certify that the decree has not been drawn up and also to indicate in 
the certificate the reasons for the delay. As already proposed, an appeal 
might be preferred on filing a copy of the last paragraph of the judg
ment, hut as soon as the decree is drawn up, the last paragraph of the 
judgment should cease to have the effect of a decree. Sub-rule (2) of • 
proposed new rule 6A of Order XX has been amended accordingly.

(v) The Committee are of the view that the court, while passing a 
decree in a suit foir the rent or mesne profits under clause (b) of sub
rule (1) of rule 12 of Order XX, should be required to take into consi
deration not only the rent or mesne profits which would have accrued 
on the property but also the rent or mesne profits which the decree 
holder would have, with due diligence, received from the property. 
Sub-rule (1) (b) of rule 12 of Order XX has been amended accordingly.

(vi) The Committee note that the new rule 12B proposed to be 
inserted in Order XX deals with the execution of a document or endorse
ment of a negotiable instrument in pursuance of a decree whereas 
Order X X  deals with the contents of the judgment and the decree. The 
Committee, therefore, feel that the proper place for the proposed rule is 
in Order XXI, and not in Order XX. The Committee also note that 
the proposed rule 12B is almost a verbatim copy of rule 34 of Order
XXI subject to certain modifications. The Committee, therefore, feel 
that the proposed rule 12B should be omitted from Order XX, and, 
instead of omitting rule 34, modifications, as suggested by the Law 
Commission, should be made therein. Proposed rule 12B has been 
omitted accordingly.

53. Clause 71 (Original clause 74).—The Committee note that under 
rule 2 of the proposed new Order XXA, a provision has been made that 
in calculating costs, no amount shall be included as pleader’s fees 
unless a receipt signed by the pleader or a certificate in writing signed 
by him and stating the amount received by him has been filed in the 
court. The Committee feel that since pleader’s fees are allowed in 
accordance with the scales fixed by the High Court no useful purpose 
would be served by such a provision. Besides, such a provision would 
not only lead to hardship but may also cause delays in the drawing up 
of decrees in the cases where the payment of pleader’s fee is deferred, 
as it happens in the cases of fees payable by the Government or any 
public sector undertaking or a company. Rule 2 of proposed new Order 
XXA has been omitted accordingly.

54. Clause 72 (Original clause 75).— (i) The Committee note that 
there is no provision in the Code in relation to cessation of interest on 
the money paid under a decree out of court to a decree-holder by postal 
mon'ey order or through a bank or by any other mode wherein payment 
is evidenced in writing. The Committee are of the view that, in such

2920 L 8 -9 .



(xviii)

a case, the interest should cease to run from the date of such payment. 
In case the decree-holder refuses to accept the postal money order or 
payment through a bank, interest should cease to run from the date 
on which the money was tendered to him or would have been tendered 
to him in ordinary course of business of the postal authorities or the 
Bank. Sub-rule (5) in rule 1 of Order XXI has been inserted accord
ingly.

(ii) Amendment made in Sub-clause (xv) of this clause is conse
quent upon the omission of the proposed new rule 12B of Order XX.

(iii) The Committee note that under the proposed sub-rule (1) ol 
rule 57 in sub-clause (xxiv) of this clause, the provision made does not 
indicate as to how long the attachment in execution of a decree, after 
the execution case is dismissed, shall continue. The Committee feel 
that it should be made obligatory on the part of the court to indicate 
the period up to which the attachment will continue or the day on 
which such attachment will cease. The Committee also feel that in 
case the court omits to indicate the period, the attachment, after the 
execution case is dismissed, should be deemed to have ceased. Sub
rules (1) and (2) of rule 57 of Order XXI have been amended accord
ingly.

(iv) The Committee feel that in certain cases, where a property is 
ordered to, be sold in execution of a decree under sub-rule (2) of rule 
66 of Order XXI, it may not be necessary to sell the whole of the pro
perty indicated by the decree-holder. The Committee are, therefore, of 
the opinion that a power might be conferred on the court to the effect 
that in a case, where the court is satisfied that the sale of a part of the 
property would be sufficient to satisfy the decree, the court Bhould 
specify in the proclamation of sale only such part of the property. 
Clause (a) of sub-rule (2) of rule 66 of Order XXI has been amended 
accordingly.

(v) The Committee note that the amendment proposed to be made 
in sub-rule (1) of rule 92 of Order XXI does not bring out clearly the 
intention of the Law Commission made in its Twenty-seventh Report to 
the effect that where a claim against an attachment in execution of a 
decree has been made but the property so attached has been auction- 
sold pending the determination of such claim, the sale should not be 
confirmed before the claim has been finally disposed of. Sub-clause (a) 
of clause (xxxii) of this clause has been amended with a view to bring
ing out the idea clearly.

(vi) The Committee note that the expression “order” .occurs.,in,the 
proposed new rule 104 of Order XXI but it does not occur in the pro
posed rules 98 and 100 of the same Order. Sub-rule (1) of rule 08 of 
Order XXI has been re-drafted accordingly.

(vii) The Committee note that the proposed sub-rule (2) of rule 98 
of Order XXI covers obstruction by the j udgment-debtor or by some 
other person at his instigation or on his behalf, but does not cover 
obstruction by any transferee pendente lite. Sub-rule (2) of rule 98 
of Order XXI has been amended to remove this lacuna.

(viii) The amendment made in rule 100 of Order XXI is of a conse
quential nature.
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(ix) The Committee note that the proposed rule 101 of Order XXI 
empowers the executing court to decide all questions including ques
tions relating to right, title or interest in the property The Committee 
feel that the court executing the decree may not have jurisdiction, 
pecuniary or otherwise, to decide the question of right, title or interest 
in the property in question. Such an absence of jurisdiction may lead 
to delay in the disposal of the matter. The Committee are, therefore, 
of the opinion that the executing court should be clothed with juris
diction to decide all such questions so that such questions may be heard 
and finally decided. Proposed rule 101 of Order XXI has been amended 
accordingly.

55. Clause 73 (Original clause 76).— (i) The Committee were inform
ed during the course of evidence by various witnesses that delay in the 
substitution of the legal representatives of the deceased defendant was 
one of the causes of delay in the disposal of suits. The Committee were 
also informed that, as a remedial measure, the Calcutta, Madras, 
Karnataka and Orissa High Courts had inserted a new sub-rule in rule 4 
of Order XXII to the effect that substitution of the legal represen
tatives of a non-contesting defendant would not be necessary and the 
judgment delivered in the case would be as effective as it would have 
been if it had been passed when the defendant was alive.

The Committee are, therefore, of the view that in order to avoid 
delay in the substitution of the legal representatives of the deceased 
defendant and consequent delay in the disposal of suits, similar pro
vision may be made in the Code itself. New sub-rule 3A in rule 4 of 
Order XXII has been inserted accordingly.

, (ii) The Committee note that the Limitation Act, 1963, specifies the 
period of limitation. The Committee feel that the expression “prescrib
ed period, as provided in the Limitation Act, 1963” used in clause (a) 
of the new proposed sub-rule (4) in rule 4 of Order XXII is not correct 
and has, therefore, been amended accordingly.

(iii) During the course of evidence, a point was raised that, on the 
death of the client, the contract with the pleader comes to an end and 
so the obligation of the pleader to act on behalf of his client ceases on 
the death of the client. The Committee, however, feel that it should 
be made obligatory on the part of the pleader to inform the court 
about the death of his client and for this purpose the contract between 
the pleader and the party should be deemed to subsist. Sub-rule (1> of 
new proposed rule 10A of Order XXII has been amended according..

(iv) The Committee feel that in view of the amendment made in 
sub-rule (1) of new proposed rule 10A, proposed sub-rule (2) in rule 
10A is not necessary as the provision is likely to cause hardship to the 
pleader. Sub-rule (2) of new proposed rule 1J0A of Order XXII has 
been omitted accordingly.

56. Clause 75 (Original clause 78).— (i) Under the provisions of pro
posed new rule 16A of Order XXVI, the Commissioner has been 
authorised to take down the question, the answer and the objection 
etc. Occasions, may arise where the objection to the qustion 
put to the witness may be raised on the ground of privilege. If, in such 
a case, the Cmmissioner is required to take down the answer to the 
question, then, the privilege claimed would be lost. The Committee 
are, therefore, of the view that, in such a case the Commissioner should
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not be allowed to take down the answer to a question but might be 
allowed to continue with the examination of the witness leaving the 
party to get the question of privilege decided by the court. A  proviso 
to sub-rule (1) of the proposed new rule 16A of Order XXVi has been 
inserted accordingly.

(ii) The Committee are of the view that in order to avoid delay, the 
court issuing a Commission should fbc a Jate by which the Commission 
should be returned to it after execution. New rule 18B in Order XXVI 
has been inserted accordingly.

(iii) Amendment made in sub-clause (viii) of this clause is conse
quent upon the insertion of new rule 18B in Order XXVI.

57. Clause 76 (Original clause 79).—The Committee note that in the 
case of a suit against the Government or a public officer, the maximum 
time which the court can grant for the filing of the defence is two 
months in the aggregate whereas there is no such restriction on the 
powers of the court to grant time to file written statement in the case 
of other defendants. The Committee feel that this may be regarded as 
discriminatory. The Committee are of the view that initially the court 
should have discretion to fix such time as it might think fit for filing of 
defence by the Government, but so far as the extension of the time is 
concerned, the period of such extension should not exceed two months 
in the aggregate. Sub-clause (i) of this clause has been amended 
accordingly.

58. Clause 79 (Original clause 82).—The Committee are of the view 
that in spite of an affidavit by a next friend or the guardian of a minor 
or the certificate by a pleader to the effect that the agreement or 
compromise is fop the benefit of the minor in a case where an agreement 
or compromise is proposed to be filed in a suit in which a minor is a 
party, the powers of the court to make an independant examination as 
to whether the compromise or agreement is for the benefit of the minor 
should remain unaffected. A new proviso to proposed new sub-rule 
(1A) of rule 7 in Order XXXII has been inserted accordingly.

59. Clause 80 (Original clause 88).— (i) The Committee note that 
new Order XXXIIA makes provision for the procedure for suits relating 
to matters concerning the family. But clause (f) of sub-rule (2) of 
rule 1 enumerates a suit or proceeding relating to wills, intestacy and 
succession. The Committee feel that such suits or proceedings may or 
may not be instituted by a member of the family. The Committee are, 
therefore, of the opinion that the provisions of this clause should be 
restricted to a suit or proceedings instituted by a member of the family 
so that suits or proceedings filed by a third party might be governed by 
the ordinary procedure. Clause (f) of sub-rule (2) of rule 1 of the 
proposed new Order XXXIIA has been amended accordingly.

(ii) The Committee are aware that the connotation of “family’', as 
given in rule 6, is for the purposes of Order XXXIIA, yet the Com
mittee feel that it should be clarified that the definition of “family” in 
rule 6 is without prejudice to the connotation of that expression in any 
personal law or in any other law for the time being in force. An 
Explanation to rule 6 of new Order XXXIIA has been inserted accord
ingly.
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• 60, Clause 81 (Original clause 84).— (i) TheCommittee - note tlttt 
rule^S ■of' Order XXXIIII requires the application for permission to sue - 
as TO' indigent person to be presented by the applicant in petwn. The 
Committee feel that where the number of plaintiffs is mare thftn one,- 
it should not be necessary for all the plaintiffs to present the applica
tion in person. In such a case, it should suffice if the application is 
presented in person by one of the plaintiffs. A proviso to rule 3 of 
Order XXXIII has been inserted accordingly.

(ii) The Committee note that in the first portion to the p ro p o se d  
new sub-rule (2) of rule 15 of Order XXXIII, it has been provided that 
in the case of a person whose application for permission to sue as an 
indigent person has b e e n  rejected, no suit by such person shall be 
entertained unless such person pays the costs, if any, incurred by the 
State Government and by the opposite party in opposing the applica
tion of such person for permission to sue as an indigent person. This 
portion, therefore, clearly prohibits the entertainment of the suit unless 
the, costs are paid. But, in the second portion, it is provided that if the 
costs are not paid at the time of the institution of the suit or within 
such time as the court may allow, the plaint shall be rejected.

The Committee feel that the person whose application for permission 
to sue as an indigent person has been rejocted and who seeks to file a 
suit, may not have the means to pay the costs in addition to the court 
fee payable by him at the time of the institution of the suit and a 
poor person, who has a genuine claim, may lose his claim if payment 
of the costs is made a condition precedent to the institution of the - 
suit.

The Committee are, therefore, of the view that in such a case the plaint 
should be rejected if the costs are not paid either at the time of the 
institution of the suit or within such time thereafter as the court might 
allow. Sub-clause (x) of this clause has been amended accordingly.

61. Clause 82 (Original clause 85).—During the course of evidence • 
before the Committee, various witnesses stated that the proposed 
removal of the provision for passing a preliminary and a final decree 
might not serve the objective of expediting matters as the proceedings 
might be delayed by preferring appeals against every order passed during 
the execution proceedings and the proposed amendment might give rise 
to more appeals than at present

The Committee feel that since preliminary decrees and final decrees 
are not being abolished in relation to suits, other than mortgage suits, 
no useful purpose would be served by abolishing the preliminary 
decree in mortgage suits only. The clause has been amended accord
ingly.

62. Clause 84 (Original clause 87) .— (i) The amendment made in the , 
proviso to clause (b) of sub-rule (1) of proposed rule 1 in Order 
XXXVII is of a drafting nature.

(ii) The Committee note that in Order XXXVII, the sequence is that 
summons of the suit to the defendant is issued first and, when the 
defendant ajjpears, the plaintiff is required to serve on the defendant a 
summons. for judgment. When a summons for judgment is served, the 
defendant is required to obtain the leave of the court to defend the suit. 
But this sequence has been altered by the proposed sub-rule (3) of



rule 2 which requires the defendant to obtain the leave of the court to 
defend the suit at the stage when he enters appearance. Since thig is 
not the intention, sub-rule (3) of rule 2 of Order XXXVII has been 
amended accordingly.

(iii) The Committee note that the Code does not give any guidance 
as to the grounds on which the petition for leave to defend the suit 
would be refused. The Committee feel that if such leave is refused, the 
defendant would be deprived of the opportunity of contesting the suit 
and consequently he would have to suffer the decree prayed for against 
him. The Committee have, therefore, provided that in case the court 
is satisfied that the facts disclosed by the defendant do not indicate that 
he has a substantial defence to raise or that the defence intended to be 
put up is frivolous or vexatious, the leave to defend the suit should be 
refused.

The Committee are also of the view that if any amount is admitted 
by the defendant to be due from him, leave to defend should not be 
granted unless the admitted amount is deposited by him in the court. 
Two provisos to sub-rule (5) of rule 3 of Order XXXVII have been 
inserted accordingly.

63. Clause 85 (Original clause 88).— (i) In view of the amendments 
made by the Committee in section 58, sub-clause (i) of this clause has 
been omitted.

(ii) The Committee note that the proposed amendment made in new 
sub-rule (4) of rule 5 of Order XXXVIII provides that an attachment 
which is not made in the manner specified in rule 5 shall be void. But 
rule 5 does not specify any manner in which an attachment shall be 
made. Rule 5 only specifies the circumstances in which an attachment 
before judgment may be made. The Committee are of the view that it 
should be made clear that an attachment before judgment would be 
void if the provisions of sub-rule (1) of rule 5 had not been complied 
with. Proposed sub-rule (4) of rule 5 of Order XXXVIII has been 
amended accordingly.

64. Clause 86 (Original clause 89).— (i) During the course of evidence, 
it was stated that the proviso proposed to be inserted to rule 3 of 
Order XXXIX would, instead of serving the purpose, have the oppo
site effect. The Committee feel that in case a party praying for the 
injunction is required to deliver a copy of the application for injunction 
or other documents to the opposite party before the court grants an 
ad interim injunction, the defendant would come to know of the im
pending application for the temporary injunction and he would hasten 
the mischief which the proposed injunction was intended to prevent. 
The Committee are, therefore, of the opinion that rule 3 should be 
modified and it should be provided that copies of application, etc. 
should be sent or delivered to the defendant immediately after the 
injunction has been granted (and not before the order for injunction has 
been made) and an affidavit should be filed by the applicant for 
injunction stating that it has been so sent.

The Committee are further of the view that before granting ad 
interim injunction, it should be made obligatory on the part of the court 
to record reasons for its opinion that the object of granting the 
injunction would be defeated by delay. Proposed proviso to rule 3 of 
Order XXXIX has been amended accordingly.
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(ii) The Committee were informed that once an order for a temporary 
injunction is obtained by a party, he does not show any anxiety to 
expedite the disposal of the suit and, consequently, the injunction conti
nues for an inordinately long period. The continuance of the injunction 
for a long period may not only cause hardship to the litigants but may 
also have the effect of holding up many of the welfare projects under
taken by the Government. In the circumstances, it was provided in the 
Bill that a temporary injunction should not ordinarily remain in force 
for a period of more than thirty days, but the duration of the injunction 
could be extended to forty-five days with the consent of the opposite 
party, and that no extension beyond the period of forty-five days will be 
permissible. The Committee feel that it would be difficult to obtain the 
consent of the opposite party for the extension of the time limit. Ac
cordingly, the provision for such extension of the time limit with the 
consent of the opposite party does not appear to be a practicable one. 
Further, the imposition of a rigid time limit may also lead to difficulties 
because occasions may arise when the court may not, for want of time, 
be able to dispose of the application for temporary injunction before the 
expiry of thirty days from the date on which the ad interim injunction 
was granted. The Committee, however, feel that, in order to avoid 
delay in the disposal of suits, it should be made obligatory on the part 
of the court to dispose of the application for injunction within thirty 
days from the date on which the ad interim injunction was granted by it; 
and where it is not practicable to do so, the court should be required to 
record its reasons for such inability. The proposed new rule 3A of 
Order XXXIX has been amended accordingly.

65. Clause 87 (Original clause 90).— (i) The Committee note that 
under the proposed new sub-rule (1A) of rule 3 in Order XLI, if the 
appellant fails either to deposit the amount disputed in the appeal or to 
fumiBh security for such amount, the memorandum of appeal shall be 
rejected. The Committee feel that such a provision will deprive a 
judgment-debtor having a good case, to pursue the appeal on account of 
his inability to deposit the disputed amount or to furnish security for 
such amount •'

The Committee are, therefore, of the opinion that in order to see that 
justice is done to both the parties, the proposed sub-rule might be 
amended in such a way that neither the judgment-debtor is deprived of 
his right to pursue the appeal nor the decree-holder is deprived of his 
remedy. Proposed sub-rule 1A has been amended to provide that stay 
of execution of the decree will not be granted unless the deposit is made 
or security is furnished and has been transposed as sub-rule (5) of 
rule 5. : "  ' r 1 "I”  ” ',i ■ ’ >

(ii) The Committee are of the view that the court should not be 
empowered to grant ad interim stay of execution of the decree unless the 
court has, after hearing under rule 11 of Order XLI. decided to hear the 
appeal. Sub-rule (3) in the proposed rule 3A of Order XLI has been 
inserted accordingly.

(iii) The Explanation to sub-rule (1) of rule 5 provides that an order 
made by an Appellate Court for the stay of execution of a decree shall 
be effective from the date of communication of the order to the court of 
first instance, but an affidavit sworn by a pleader, based on his personal 
knowledge, stating that an order for the stay of execution of the decree 
has been made by the Appellate Court, shall be acted upon by the court
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of first instance. The Committee feel that the pleader should not be 
required to file an affidavit for the purpose and it would be sufficient if 
the affidavit is sworn by the appellant. The Explanation * has been 
amended accordingly.

(iv) Consequent upon the amendment made by the Committee to sub
section (2) of section 2 of the Code, sub-rule (4) of rule 1 of orderXLI 
hns been omitted. .

(v) During the course <4 evidence, it was stated that the appeals 
remained pending for a long time and consequently justice was delayed. 
It was stressed that a statutory time-limit for the disposal of appeals 
should be fixed. The Committee feel that a statutory time-limit for the 
disposal of appeals is neither possible nor desirable.

The Committee are, however, of the view that a provision on the lines 
of the provisions made in the Representation of the People Act, 1951, 
With regard to ithe expeditious disposal of election cases, may have the 
effect of expediting, in most cases, the disposal of appeals. A new rule 
11A in Order XLI has been inserted accordingly.

(vi) The Committee feel that the provisions made in the p ro p o se d  
new rule 12A empowering the court to admit an appeal in part or on 
specific grounds only are not desirable in the case of a first appeal but 
such a provision may be made in relation to a second appeal. Proposed 
new rule 12A in Order XLI has, therefore, been omitted and a conse
quential amendment has been made in Order XLII.

(vii) The amendments made in sub-clause (x) of this clause are of 
a clariftcatory, drafting and consequential nature.

66. Clause 88 (Original clause 91).—The amendment made in this
clause is consequent upon the amendments made in clauses 37 (origin*!
clause 39) and 87 (original clause 90) of the Bill.

67. Clause 89 (Original clause 92).—The Committee are of the view
that the appellant should have the right to contest the decree not only
on the ground that the compromise should not have been recorded but 
•also on the ground that the compromise should have been recorded.

Sub-rule (2) of the proposed new rule 1A in Order XLIII has been 
amended accordingly.

68. Original clause 98.—The omission of this clause is consequential 
tri the amendment made in Order XXXIV of the Code

"GQ. 'Clause 1 and Enacting Formula.—The amendments made are of 
formal nature.

70. The Joint Committee recommend that the Bill, as amended, be
passed. ’ ’

71. Since one of the main objects of the Bill is to bring about a 
reduction in the cost of litigation, the Committee feel that attention 
should be paid to the matter of court-fee although it is outside the scope 
of the Code. It has not been possible for the Committee to legislate with 
regard to court-fee because the Parliament’s legislative competence with 
regard to court-fees is limited to Union territories as the subject (court- 
fee) falls in the State field (vide entry 3 of the State List). The Com-



mittee, however, feel that there should be a broad measure of equality 
in the scales of court-fee all over the country and the rates of court-fees 
should be very low, if not nominal, so that the less affluent sector of the 
community may not be deprived of equality before the laws. Further, 
even if court-fee is charged, the revenue derived from it should not 
exceed the cost of administration of civil justice. The Supreme Court 
has repeatedly pointed out that there is a distinction between a feed and 
a tax. Where a fee is charged, such fee must have a reasonable relation
ship with the services rendered by the Government. In other words, the 
levy must be proved to be a quid pro quo for the services rendered [AIR 
(1971) SC 1182].

72. Having regard to the observations made by the Supreme Court 
and the necessity to reduce the cost of litigation so that justice may not 
be denied to the poor, the Committee feel that effective steps should be 
taken by the Central Government to ensure that there is a uniformity in 
the rates of court-fees all over the country and that the rates of court- 
fees are brought down to such a level as to enable a poor person get a 
reddress of his grievance from a court of law. The Central Government 
may further ensure that in case the amount received by the State Gov
ernment by way of court-fees exceeds its expenditure on the administra
tion of civil justice, such excess is spent for providing necessary ameni
ties to the litigant public.

N ew  Delhi;
April 1, 1976 
Chaitra 12, 1898 (Saba).

(**v)

L. D. KOTOKI, 
Chairman, 

Joint Committee-
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MINUTES OF DISSENT

I .
Clause 6

(Section 11 of the Principal Act)

The insertion of the explanation is superfluous. The doctrine of 
constructive res-judicata is already extended to the execution proceed
ings also by virtue of Supreme Court decisions. If the party has no right 
of appeal then that decision should not operate as res-judicata against 
him. Any provision to the contrary is basically wrong.

Clause 27 
(Section 80 of the Principal Act)

In the original Bill, the Government wanted to delete the whole 
section. But the Committee thought it otherwise and retained it, but 
with modification. But I am sorry to state that the medicine is worst 
than disease which it wanted to cure. The amendment still insists on 
notice providing substantial cause of action. But on page 104 of the 
original Bill [Notes on clauses], it is stated “In a democratic country, 
there should be no distinction of the kind envisaged in section 80 between 
the citizen and the State. In those cases where a litigant rushes to the 
court without giving an opportunity to the other party to settle the 
claim, the general rules as to disallowance of costs should be adequate” 
and hence section 80 was omitted. But the Committee came to different 
conclusion. I do not agree with the conclusion of the Committee. Now- 

 ̂ a-days, the Government are engaged in various industrial and commercial 
undertakings. The State by embarking upon the commercial under
takings enter in market conflicting with the private sector. Commercial 
undertakings are always involved in litigation. Section 80 gives a 
differential treatment *or which there is no justification. I, therefore, 
opposed it and thereafter the Committee brought another (present) 
amendment. Even in the present amendment, there is no scope for the 
suit of injunction. I wanted that this section should be amended in this 
way—on page 10 of the Bill, line 6, after “the suit” insert “oth»»r than 
a suit for bare injunction”. If this would have been done, then it would 
have served my purpose. Therefore, I oppose the present amendment 
in section 80.

Clause 37 
(Section 100 of the Principal Act)

This is a provision for second appeal. In this section, it is provided 
“Save as otherwise expressly provided, in the body of this Code or by 
■ny other law for the time being in force, an appeal shall lie to the
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High Court from any decree passed in appeal by any court subordinate
to the High Court, if the High Court is satisfied that the case involves a 
substantial question of law.” The memorandum of appeal shall precisely 
state the substantial question of law involved in the Bill. On page 106 
in ‘Notes on clauses’ of the Bill, it is stated that section 100 is, therefore, 
being amended to provide that the right of second appeal should be 
confined to cases where a question of law is involved and such question of 
law is a substantial one. But without defining or saying what is substan* 
tial. The present amendment will practically destroy the right of 
second appeal. The amendment is not based on realistic appraisal of 
the character of the judgment of the subordinate courts, it is based on 
only substantial question of law. There may be little or no case what
soever for second appeal. The Supreme Court [in AIR 1962, Supreme 
Court Page 1340] interpreted substantial question of law and stated that 
it is highly complex on which there is conflict of judicial decisions. The 
proposed amendment will bar against error of law or procedure. There* 
fore, the status quo should be maintained. Therefore, I oppose the 
present amended section.

Clause 43 
(Section 115 of the Principal Act)

Section 115 confers power of revision on the High Court in a case not 
subject to appeal thereto. It empowers the High Court to call for the 
records of a case decided by an Inferior court and to interfere if the 
inferior court has exercised a jurisdiction not vested in it by law or 
has failed to exercise a jurisdiction so vested in it or has acted in the 
exercise of its jurisdiction illegally or with material irregularity.

It is true that according to Law Commission, in the Constitution, 
there is one provision that under Article 227 errors of jurisdiction and 
errors apparent on the face of the record can be corrected. But the 
third clause under section 115 will not be covered by Article 227 viz. when 
court acts or exercises jurisdiction with material irregularity they may 
not be possibly covered by Article 227 and it is also costly for the poor 
litigants. Therefore, revision petition application would lie under old 
section 115 of the Code. Instead of amending this section in this way 
a provision may be made that a civil revision application should be dis
posed of within three months from the date when the application came 
for hearing. It is an every day experience that large number of mistakes 
In judgments or decisions by subordinate courts are being corrected and 
the courts below have been kept within their bounds by the High Court. 
Therefore, instead of amending this section 115 in this way, the revisional 
powers may be given to the District Judge instead of to the High Court 
The new amendment suggested by the Committee does not serve the 
purpose of the original section 115 and new amended section does not 
cover all the points contained in the original section 115. Therefore, I 
strongly feel to keep intact section 115, which is in favour of the poor 
litigants.

New Delhi; 
March 29, 1976.

R. V. BADE.
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The present bill for the amendment of the Code of Civil Procedure, 
1908 has been brought forward, as stated in the Statement of Objects and 
Reasons of the original bill, keeping in view the following basic consi
derations—namely:—

“ (i) that a litigant should get a fair deal in accordance with the 
accepted principle of natural justice;

(ii) that every effort should be made to expedite the disposal of 
civil suits and proceedings so that justice may not be delayed;

(iii) that the procedure should not be complicated and should, to 
the utmost extent possible, ensure fair deal to the poorer 
section of the country, who do not have the means to engage 
a pleader to defend their cases/’

In order to achieve these objectives, radical changes are necessary to 
be made in the Code in principle. The present Code, which is of Anglo- 
Saxon origin, is too technical to achieve that objective. Changes here 
and there, as is made in the present bill, is not sufficient for the purpose. 
In this respect, my suggestion is that we should try to revitalise the
system of judiciary as envisaged in our Nyaya Panchayat system and try
to make it up-to-date. We may take into account the system of judiciary 
as is prevalent in the socialist countries as well.

In this respect, I may quote, from the report of the expert Committee 
on the Legal Aid, headed by Justice Iyer:—

“111. One of the instruments of justice, which brings in the people 
not merely as consumers, but also as organisers in the Nyaya 
Panchayat. From the Shukra Niti to the Indian Constitution, 
Village Panchayats have been commended and if they are to 
be units of self-government, as directed in Article 40, justice 
at the lesser levels must be administered by the elected repre
sentatives of the people in the villages. Decentralisation of
the justice administration and entrustment of judicial powers 
to popular elements may be resisted and elitist eye-brows 
raised. But as the famous fourteenth Report of the Law Com
mission and the Report of the study-team of Nyaya Panchayats 
both concluded, there is hardly any doubt that litigation will 
be reduced in volume, cost and time, if these little institutions 
come into existence all over the country” (page 39).

“113. The Justices of Peace in England, the people’s Courts in 
Socialist Countries and the elected justices at the lowest rungs 
in many other countries, have worked successfully enough to 
induce our revival of the equivalent ancient Indian institutions, 
entrusted with wider powers, as part of the programme of 
local and low cost justice” (page 40).

Further the role of the judges, is in no way less important in reform
ing our judicial system. From my personal experience I can say—the 
more strict and competent the judges are, the more speedier the disposal 
of cases, and the more liberal and not upto the mark the judges are, the
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more delay in deciding the cases, Law Commission in its fifty-fourth 
Report says—

“53.3. Even at the cost of reptition, we wish to emphasise that the 
success of any system, and particularly the judicial system, 
depends on the men, who work the system. Judges play an 
important role in its working, and we must, therefore, make 
some recommendations for adequately preparing our junior 
judges for their task.”

And for this purpose, they recommend a National Academy for 
judicial training.

Next the part played by lawyers in the judicial system is no less 
important than any other. Law Commission in its fifty-fourth Report 
says—

“But the members of the ®er have also a vital contribution to 
make, and their willing and unstinted cooperation can contri
bute to the successful working of the system.”

But I am afraid, that this Willing and unstinted co-operation . can 
hardly be obtained, because of the monopolistic tendency amongst our 
lawyers, which can only be uprooted by complete nationalisation of this 
profession.

The present amendments, as I have already stated are honest attempts 
to improve our judicial system, keeping the status quo of our present 
judicial system in tact. But there is hardly any possibility to do so, 
unless and until the system itself is changed.

So far as the present bill is concerned, I am submitting my dissenting 
note, which is as follows: —

Clause 27
In the original Bill, section 80 was omitted and, this has been wel

comed by almost all the Bar Associations of India. But I am sorry that 
the section has been reintroduced although in a modified form. In the 
Statement of Objects and Reasons of the original Bill, it has been stated—1

“Section 80 which provides for compulsory notice before the insti
tution of the suit against the government or a public servant 
is being omitted, because it is felt that state or public officer 
should not have a privilege in the matter of litigation as against 
a citizen, and should not have a higher status than as ordinary 
litigant in this respect.’’

If this is the principle for omitting Section 80, I find no justification 
for reintroducing it..

Further Law Commission both in their 27th and 54th Reports con
currently recommend the deletion of this section.

Clause 28

As my view is that section 80 should be omitted, consistently section 
82, which gives certain privileges to the Government in matters of 
execution of decree should be omitted.
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Clause 37

Section 100 as in original Bill has been modified. But I think, section 
100 of the principal Act needs no amendment. Further 1 think—every 
question of law is substantial. There cannot be any distinction between 
substantial question of law and unsubstantial question of law.

Clause 38

An appeal from the appellate decree from the single judge of High 
Court under Letters Patent, should be retained.

New Delhi; BIR CHANDRA DEB BARMAN.
March 29, 1976.

m
The Joint Committee on the Code of Civil Procedure (Amendment) 

Bill, 1974, has taken great pains and after concluding their deliberations 
submitted the Report on the Bill to the House. Although, the Ministry 
of Law, Justice and Company Affairs has also co-operated to a great 
extent, still 1 have some points to make.

Unless the Procedure is simple, expeditious and inexpensive, the 
subsequent laws, however, good are bound to fail in their purpose and 
object. Hence, I suggest for pre-trial conferences in the following terms:

“In any action, the court may in its discretion direct the attorneys 
for the parties to appear before it for a conference to consider—

(1) the simplification of the issues;
(2) the necessity or desirability of amendments to the plead

ings;
(b) the possibility of obtaining admission of fact and of docu

ments which will avoid unnecessary proof;
(4) the limitation of the number of expert witnesses;
(5) the advisability of a preliminary reference of the issues to a

master for findings to be used in evidence when the trial is 
to be by jury;

(6) such other matters as may aid in the disposition of the 
action.”

The pre-trial conferences have resulted in a great success in other 
countries of the world. If a proper use is made of these pre-trial con
ferences, the judge or the presiding officer, at an early stage of the suit, 
be in a position to sift the chaff from the grain, and to pinpoint his 
attention on the matters on which the parties are at variance. A com
plete grasp of the case at an early stage of the suit will enable the Judge, 
when the suit comes up for hearing, to dispose it of expeditiously. It 
will enable him to narrow down the issues between the parties, and 
eliminate the need for recording formal or irrelevant evidence.

Though this principle has been accepted in the present Bill in Order 
XXXIIA, I suggest that this should be applicable in all cases. A id



besides this, endeavour should also be made by the Court, in the first 
instance, where it is possible to do so, consistent with the nature and 
circumstances of the case, to assist the parties to arrive at a settlement 
in respect of the subject-matter of the suit.

The second thin? that I suggest is that section 30 of the principal 
Act should be omitted. The present section 80 of the Code enacts that 
no suit shall be instituted against the Government or against a public 
officer in respect of any act purporting to be done by such public officer 
in his official capacity until the expiration of two months after a notice 
in writing has been given.

The obiect of the section is to give to the Government and the public 
officer an opportunity to examine the legal position and to settle the 
claim, if so advised, without litigation.

There is no parallel provision in any other country in which the 
Anglo-Saxon system of law prevails. I think, that in a democratic 
country like ours there should, ordinarily, be no distinction of the kind 
envisaged in section 80 between the citizen and the State.

I recommend the omission of the section.

New Delhi; M. C. DAGA.
March 30, 1976. IV

I have gone through the Report of the Joint Committee on the Code 
of Civil Procedure (Amendment) Bill, 1974 and consider that the same 
does not sufficiently plug the causes of cost and delay involved in 
litigations, to obviate which the Bill was intended. I am, therefore, 
constrained to submit this note of dissent being in disagreement with
the majority Report particularly on Clauses 10, 11, 59 and 68, though in
general agreement with the rest of the same. The matter was considered 
by the Committee with all earnestness at all stages and my note herein 
below instead of being called as a “dissent” , it will be more appropriate 
to say it " rejoinder to the Report. Whatever that may be, before indi
cating my points, I should mention that after the Advocates Act, 1961 
came into effect, there is neither Mukhtiar nor Pleader nor Barrister,— 
and all are ‘Advocates’. Hence, the Report and the principal Act should 
be accordingly amended substituting “Advocate’’ for “Pleader’ wherever 
it occurs.

Clauses 10 and 11.—Re-trial of a suit or proceeding after the order of 
transfer Dassed by either the District Court, High Court or the Supreme 
Court of India, often results in long delay in the disposal of such suit or 
proceeding besides causing heavy drain on the dwindling purse of the 
litigant public. If statistics are taken, it will definitely divulge that 
parties to a suit or proceeding are put to inconceivable sufferings because 
of re-trial of a suit or proceeding. In genuine cases, order for re-trial 
of a suit or proceeding are definitely justified. But if in each and every 
case, the option is given to the subordinate Courts either to re-try a suit 
or proceeding, or proceed from the point at which it was transferred or 
withdrawn, such Courts often feel inclined to rehear such cases. I am, 
therefore, of the view that the option for re-trial should not be left at the 
bands of the subordinate Courts but should be decided by the superior

(«*1)
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Court* viz. District Court, High Court or Supreme Court, as the case may 
be, so that at the time oi transferring a suit or proceeding from one 
Court to another, they may pay more attention to this aspect and 
incorporate their views in the special directions which they may choose 
to give to the subordinate transferee-Courts. I, therefore, oppose inser
tion of the words “either retry it or” as appearing in sub-section (2) of 
Section 24 of the Principal Act and insertion of such words in clause 11 
under sub-Section (3) of Section 25-of the Bill as reported.

Clause 59 (Original Clause 62).—A plaintiff to a suit, who knows that 
his case is so weak that he will ultimately lose or, adopts since the filing 
of the suit, all sorts of malafide tactics of prolonging his case, and causes 
unnecessary harassment to the other side. Ultimately when the suit 
becomes ready for pre-emptory hearing, the plaintiff goes on committing 
the mischief on the defendant by allowing his suit to be dismissed for 
default on the one hand and by applying to the Court for restoration of 
the suit to its original file on the other. He goes on doing this trick as 
long as he can. Since the ruling of the Supreme Court and the different 
High Courti are that the Subordinate Courts should dispose of a suit on 
iii*»rit and that no party to a suit should be allowed to reap the benefit 
of a case decided on the ground of technical lapse on the part of one 
party to the suit, the Subordinate Courts go on liberally allowing, such 
petitions of the plaintiffs for restoration of suit by awarding some nominal 
costs to the defendant.

Similarly, a defendant to a suit, who knows the feeble iind weak 
nature of his defence and is sure to lose in the long run, adopts the same 
tactics bv remaining absent on the day when the suit is called on for 
pre-emptory hearing thereby allowing, with ulterior motive, the plaintiff 
to obtain ex parte decree against him from the Court. Immediately 
after, on the same day or on the following day, the said defendant 
appears in Court in person, files a petition for setting aside the ex parte 
decree obtained by the plaintiff on ground of his ignorance of the date 
of such hearing, or such other plea This goes on repeatedly and the 
defendant never minds paying the costs awarded by the Court for setting 
aside such ex parte decree particularly when he is rich and the adver
sary is poor or the cost awarded is nominal.

This is s major loophole in the Code of Civil Procedure and this must 
be plugged and the Courts should be given enough power to judge the 
bonaHde nature of default arising out of deliberate non-attendance of 
either the plaintiff or the defendant and to dispose of such cases. Besides 
this. r. limit sh uld also be put on the number of times when the Courts 
can either restore a plaintiffs suit to file or set aside an ex parte decree. 
I am definitely of the opinion that this will go a long way in removing 
the bottleneck of early disposal of suits and proceedings.

Accorrtiiii:!/. I proposed that in original rule 9(1) in the First Schedule 
of Order IX, in line 5 thereof, after the words "for hearing” , the words 
“and the Court is Cully convinced about the bonafide of the applicant”, 
be inserted;

In rule 9(1), in the first Schedule of Order IX, after line 7, I proposed 
the addition of the provision, “provided that the Court shall not make an 
order setting aside the order o ' dismissal in a case where the plaintiff’s 
suit was dismissed for default twice previously and such dismissal order



(xiwiii)

was set aside by the Court on both such previous occasions, “I considered 
them essential and .naimain the same. Similarly, I feel that in original 
rule 13 in the First Schedule of Order IX. in line 5 thereof, after the 
words—“for hearing”—the words “and the Court is fully convinced 
about the bonafide of the applicant” can be inserted. This suggestion of 
mine was intended to arm the Court with a large amount of discretion 
against malafide strategy of designing litigants.

Finally, the following additional proviso should also be added to rule 
13 after sub-clause (v) of clause 59 as reported—“ (v) (a) provided 
further that the Court shall not make an order setting aside the ex parte 
decree in a case where decree was passed ex porte twice previously and 
that such ex parte decree was set aside by the Court on both such pre
vious occasions.'

Clause 68 (Original Clause 71).—Like-wise, parties to a suit or pro
ceeding, who know in the heart of their hearts that they can never 
aspire to win a case in the long run in view of the weak and feeble 
grounds resorted to by them in their pleadings, often adopt the tactics of 
seeking adjournment after-adjournment just to prolong the case and to 
cause utter harassment to the other side. Amongst many flimsy grounds, 
these designing parties also put forward the ground of illness or inability 
of their Advocates to secure adjournments. Proviso (d) to sub-rule (2) 
of rule 1 of the First Schedule in Order XVII has been adopted by the 
Committee to stop all such unfair practice. But in my view still the 
lacuna is left and this proviso can be further improved, if the words 
“the party applying for adjournment could not have engaged another 
pleader in time” are substituted by the following words: —

“the illness or inability of the Advocate of the party applying for 
adjournment is so sudden that the party could not have 
engaged another Advocate in time.”

Besides this, I ana strongly of the view that the Parliament should put 
a definite limit to such adjournments and for that purpose a further 
proviso viz. (dd) should be added under sub-rule (2) of rule 1 of First 
Schedule, Order XVII after proviso (d) on the following lines: —

“ (dd) adjournment shall not be granted to a party more than twice 
even in such exceptional cases.” ; as was earlier proposed by me 
by way of an amendment. This will serve more than one 
purpose. Concentration of too many cases in the hands of 
senior Advocates will be Checked, young Advocates will get 
chances to come up and delay causing inconvenience to the 
litigant public and consequent loss of the time of the Court 
for frequent adjournment, will be very much controlled.

I may indicate also that the respondent opposite parties, often urge 
preliminary objections, knowing fully that they are of no substance. 
Their sole purpose is to cause delay at every stage. In all such cases, 
exemplary costs should be prescribed for being granted by the Court.

In a poor country like India and for the matter of that in every 
democracy, the public should be released of the fetters of procedural law 
as much as possible, so that they may defend their right without the 
assistance of lawyers. The rule should, therefore, be very simple. But
2920 LS—5
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our Civil Procedure Code is so complicated that it is difficult even for 
the lawyers and Judges to appreciate and follow. I may particularly 
refer to the provisions in the orders and rules for inspection and produc
tion of documents. The different stages like discovery, interrogatories, 
filing applications supported by affidavit, counter-affidavit by the other 
side and then a hearing all together makes the remedy more complicated 
than the disease. All these procedures consume time and money both. 
What is worse, it makes a lawyers’ assistance imperative. I think that 
the provisions could be more simplified in this regard.

With these words, I submit my note for consideration by the House.

New Delhi; DWIJENDRA LAL SEN GUPTA.
March 30, 1976.

V

Simplification of the judicial process and the Court trial procedures, 
removing of the causes of delay in the administration of justice and the 
final disposal of the suits and cases, catering the justice cheap and prompt, 
setting right the anomalies and complications arising out of the frequent 
amendments and judicial pronouncements of different superior courts 
regarding the procedural laws, extending the trial facilities upto the 
village level, appointing judges through elective methods and rendering 
the judiciary responsible and responsive to the changing aspirations of 
the struggling people were very much necessary.

2. The Code of Civil Procedure (Amendment) Bill, 1974 and the 
report of the Joint Committee of the Houses on the amendments suggest
ed in the Bill have failed to respond to the expectations of the people, 
even in the context of the limited purpose as outlined by the Ministry of 
Law, Justice and Company Affairs in the Statement of Objects and 
Reasons.

The basis and guidelines for bringing changes in the provisions of the 
Civil Procedure Code, have mainly, if not wholly been drawn from the 
recommendation made from time to time by the Law Commission as per 
requisition from the Government. But as the members of the Law Com
mission have their own limitations, the amending Bill has fallen much 
short of the minimum expectations as regards the problems faced by the 
millions of litigants mostly coming from the classes of people connected 
with productive activities most of whom are illiterate or half literate, 
innocent of the complex legal process and implications and have no means 
to bear the burden of frequent travelling to the distant seats of Courts 
considerably losing their productive energy, the enduring continuation 
and ever increasing complications of the Court proceedings, unlimited, 
unforeseen and ruinous expenses; mechanical and unconcerned attitude 
of the Bench and unsatisfied creditor’s outlook of the Bar.

Many witnesses were examined, lots of amendments were proposed 
and discussed, various changes have been made in the amendments pro
posed in the Bill. Without undermining the effort and exercises done by 
the Joint Committee of the Houses, one is forced to say that the amend
ing Bill has failed to bring about any remarkable change in the Code in
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respect of the basic problems of the administration of justice and judicial 
process and therefore the status-quo has been well preserved.

The striking feature of certain amendments incorporated in the Bill 
purportedly with a view to minimise delay and costs, is that the litigants 
have been made responsible for vices of the judicial system of our 
country and many of their rights and scope of defences have been 
curtailed and primed and heavier responsibility and burden have been 
placed on them, whether they remain capable to feed the hunger of the 
justice or quit the courts.

Instances of exceptions have become the cause of attack on important 
and vital fronts of the judicial remedies and ultimately the litigants in 
general have become victims of the proposed measures. The resourceful 
and capable speculator can still derive benefit by out-breathing the weak 
in the judicial contests.

In considering the causes of delay in disposal of suits the responsibility 
of the Government for not adequately increasing the number of courts, 
filling up the existing vacancies and also the responsibility of the courts 
and the lawyers and above all the lapses of the existing system of the 
judicial administration have not been properly fixed.

Even accepting the present set-up and the existing state of affairs for 
granted, a few instances of apprehensive consequences may be mentioned 
here.

Premium has been given by way of increasing the interest on the 
decreetal money to the decree holders who in many cases drag their 
opponents to the courts to grab the remnants the judgment debtors were 
holding (clause 13).

Any speculator once having succeeded in defeating his opponent 
having genuine claims in the original suit by winning or destroying his 
evidences, can acquire the rest of his belonging by invoking the provi
sions of the Bill (clause 14).

For minimising the delay in the disposal of the suits, which is inherent 
in the present system the burden has been shifted to the litigants (clauses 
15 and 21).

In the original Bill (section 80) [two month’s pre-filing notice where 
Government is to be made a party] was omitted, but the Government’s 
policy in re-introducing the same pre-conditions for filing suit against it, 
was not only understandable, but surprising.

Restricting the scope of Appeals, whether first appeal or subsequent 
appeals as proposed in the new amendments is a matter of serious con
cern (clauses 33, 37 and 40).

In the matter of services of summons, the possibility of the ignorant, 
illiterate and indifferent tribal and aboriginal and similar classes of 
people becoming victims of the procedure has not been duly considered.

The scope of legal aid to the victims of the social oppressions and 
exploitations has not been adequately enlarged.



Free trial facilities for the indigent person has been restricted to the
minimum.

While welcoming the last minute incorporation in the Bill of the 
directive guidelines to the States and the Union Territories on the move 
of the Ministry of Law, Justice and Company Affairs regarding introduc
tion of a uniform and lower rate of court fees for the civil trials, I am 
constrained to say that the judicial Administration of our country still 
remains an institution of judicial trade.

frwxvi)

New Delhi; 
March 31, 1976.

DINESH JOARDER.



Bill No. 27-B of 1974

THE CODE OF CIVIL PROCEDURE (AMENDMENT) B HX, 
1974

(AS REPORTED BY THE JOINT COMMITTEE)

[Words side-lined, or underlined indicate ths amendments suggested by
the Committee; asterisks indicate omissions.']

A

BILL
further to amend the Code of Civil Procedure, 1908, and the Limitation

Act, 1963. 4
Be it enacted by Parliament in the Twenty-seventh Year of the 

Republic of India as follows: —
CHAPTER I
Phehminasy

5 1. (I) This Act may be called the Code of Civil Procedure (Amend
ment) Act, 1978.

(2) It shall come into force on such date as the Central Government 
may, by notification in the Official Gazette, appoint, and different dates
may be appointed for different provisions of this Act, and any reference 

IO in any provision to the commencement of this Act or to the commencement 
of the Code of Civil Procedure (Amendment) Act, 1976, as the case may 
be, shall be construed as a reference to the coming into force of that 
provision,
2920 LS—6
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CHAPTER II 
Amendment o f the sections

2. In the Code of Civil Procedure, 1908 (hereinafter referred to as 
the principal Act), in section 1, for sub-section (3), the following sub
sections shall be substituted, namely:— 5
^ ^ ^ ^ ^ (3 )  It extends to the whole of India except—

(a) the State of Jammu and Kashmir;

5 of 1906.

(b) the State of Nagaland and the tribal areas:
1 Provided that the State Government concerned may, by io

notification in the Official Gazette, extend the provisions of this 
Code or any of them to the whole or part of the State of Naga
land or such tribal areas, as the case may be, with such supple
mental, incidental or consequential modifications as may be 
specified in the notification. 15

ExplUnatwn.—In this clause, “tribal areas” mean< the terri
tories which, immediately before the 21st day of January, 1972, 
were included in the tribal areas 0i  Assam as referred to in 
paragraph 20 of the Sixth Schedule to the Constitution. * * *
(4) In relation to the Amindivi Islands, and the East Godavari, 20 

West Godavari and Visakhapatnam Agencies in the State of Andhra 
Pradesh and the Union territory of Lakshadweep, the application of 
this Code shall be without prejudice to the application of any rule or 
regulation for the time being in force in such Islands, Agencies or 
such Union territory, as the case may be, relating to the application 25 
of this Code/.

3. In section 2 of the principal Act,— "
(i) in clause (2), the words and figures “section 47 or” shall be

o m i t t e c T r ™ ™ " " " —
(ii) in clause (17),  in sub-clause (b), for the words “the Indian 30 

Civil Service” , the words “an All-India Service” shall be substituted.

4. In section 8 of the principal Act, for the figures and words “77 and 
195 to 158” , the figures and word “77, 157 and 158” shall be substituted.

5. In section 9 of the principal Act, the Explanation shall be 
numbered as Explanation 1, and after Explanation I as so numbered, 35 
the following Explanation shall be inserted, namely:—

“Explanation II.—For the purposes of this section, it is im
material whether or not any fees are attached to the office referred 
to in Explanation 1 or whether or not such office is attached to a 
particular place.” . 40

6. In section 11 of the principal Act, after Explanation VI, the follow-|
ing Explanations shall be inserted, namely:— I

“Explanation VII.—The provisions of this section shall apply to 
a proceeding for the execution of a decree and references in this sec
tion to any suit, issue or former suit shall be construed as references, 
respectively, to a proceeding for the execution of the decree, question
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arising in such proceeding and a former proceeding for the execution 
of that decree.

Explanation VIII.—An issue heard and finally decided by a Court 
of limited jurisdiction, competent to decide such issue, shall operate 
as res judicata in a subsequent suit, notwithstanding that such Court 
of limited jurisdiction was not competent to try such subsequent suit 
or the suit in which such issue has been subsequently raised.”

* * * * *
7. In section 20 of the principal Act,—

I0 (i) Explanation I shall be omitted, and
(ii) for the word and figures “Explanation II” , the word “Expla

nation” shall be substituted.

8. Section 21 of the principal Act shall be re-numbered as sub-section 
(1) of that section, and, after sub-section (1) as so re-numbered, the

!5  following sub-sections shall be inserted, namely:—
“ (2) No objection as to the competence of a Court with refer

ence to the pecuniary limits of its jurisdiction shall be allowed by 
any Appellate or Revisional Court unless such objection was taken 
in the Court of first instance at the earliest possible opportunity, 
and, in all cases where issues are settled, at or before such settle
ment, and unless there has been a consequent failure of justice.

(3) No objection as to the competence of the executing Court 
with reference to the local limits of its jurisdiction shall be allowed 
by any Appellate or Revisional Court unless such objection was taken 

25 in the executing Court at the earliest possible opportunity, and 
unless there has been a consequent failure of justice.” .

20

30

35

40

45

9. After section 21 of the principal Act, the following section shall 
be inserted, namely: —

‘21A. No suit shall lie challenging the validity of a decree passed
in a formeT^ui^Tetweei^E^^ame^arties, or between the parties 
under whom they or any of them claim, litigating under the same 
title, on any ground based on an objection as to the place of suing.

Explanation.—The expression “former suit” means a suit which 
has been decided prior to the decision in the suit in which the vali
dity of the decree is questioned, whether or not the previously 
decided suit was instituted prior to the suit in which the validity 
of such decree is questioned.’.

10. In section 24 of the principal Act,—

(i) in sub-section (2), for the words “thereafter tries such suit”, 
the words “is thereafter to try or dispose of such suit or proceeding” 
shall be substituted;

(ii) for sub-section (3), the following sub-section shall be sub
stituted, namely:—

‘ (3) For the purposes of this section,—
(a) Courts of Additional and Assistant Judges shall be 

deemed to be subordinate to the District Court;
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(t>) “proceeding” includes a proceeding for the Execu
tion of a decree or order.’ ;

(iii) after sub-seCtlbn (f), the following sub-section shall bf 
inserted, namely:— •

“ (5) A suit or proceeding may be transferred under thii 5 
section from a Court which has no jurisdiction to try it.” . '

* * * * * *

11. For section 25 of the principal Act, the following section shall be 
substituted, namely:-^

“25. (2) On the application of a party, and after notice to the 10 
parties, and after hearing such of them as desire to be heard, the 
Supreme Court may, at any stage, if satisfied that an order under 
this section ts expedient for the ends of justice, direct that any suit, 
appeal or other proceeding be transferred trfm a Hifcfn Court or 
Other Civil Court in one State to a High Court or otner Civil Court 15 
in any other State.

(2) Every application under this section shall be made by 
a motion which shall be supported by an affidavit.

(3) The Court to which such suit, appeal or other proceeding
is transferred shall, subject to any special directions in the order 20 
of transfer, either re-try it or proceed from the st&ge at which it 
was transferred to it.

(4) In dismissing any application under this section, the Sup
reme Court may, if it is of opinion that the application was frivo
lous or vexatious, order the applicant to pay by way of compensa- 25 
tion to any person who has opposed the application such sum, not 
exceeding two thousand rupees^«  considers appropriate in the 
circumstances of the case.

(5) The law applicable to any suit, appeal or other proceeding
transferred under this section shall be the law which the Court in 30 
which the suit, appeal or other proceeding was originally instituted 
ought to have applied to such suit, appeal or proceeding.”.
12. In section 28 of the principal Act, after sub-section (2), the

following sub-section shall be inserted, namely:—

“ (3) Where the language of the summons sent for service in 35 
another State is different from the language of the record referred 
to in sub-section (2), a translation of the record,—

(a) in Hindi, where the language of the Court issuing the
summons fcs Hindi, or

(b) in Hindi or English where the language of such record is
other thai^ffihcff^r English, 40

■ball alud be sent together with the record sent under that sub
section.*. '
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M. To sub-section (I) of section 34 of the principal Act, the following

proviso and Explanations shall be added, namely:—
‘Provided that where * * * * *  the liability 

in relation to the sum so adjudged had arisen out of a commercial 
transaction, the rate of such further interest may exceed six per cent, 
per annum, but shall not exceed the contractual rate of interest or 
where there is no contractual rate, the rate at which moneys are lent 
or advanced by nationalised banks in relation to commercial trans
actions.

Explanation I.—In this sub-section, “nationalised bank” means a
corrSponcHn^iew bank as defined in the Banking Companies (Ac
quisition and Transfer of Undertakings) Act, 1970.

Explanation H.—For the purposes of this section, a transaction 
is a commercial transaction, if it is connected with the industry, 
trade or business of the party incurring the liability.’.

14. In section 35A of the principal Act,

(i) in sub-section (1), for the words “excluding an appeal”, 
the words “excluding an appeal or a revision” shall be substituted;

(ii) in sub-section (2), for the words “one thousand rupees”, 
the words “three thousand rupees” shall be substituted.

15. After section 35A of the principal Act, the following section shall 
be inserted, namely:—

“35B. (1) If, on any date fixed for the hearing of a suit or for 
taking any step therein, a party to the suit—

(a) fails to take the step which he was requirted by or under 
this Code to take on that' date, or

(b) obtains a«n adjournment for taking such step or for pro
ducing evidence or on any other ground,

the Court may, for reasons to be recorded, make an order requiring 
such party to pay to the other party such costs as would, in the 
opinion of the Court, be reasonably sufficient to reimburse the other 
party in respect of the expenses incurred by him in attending the 
Court on that date, and payment of such costs, on the date next fol
lowing the date of such order, shall be a condition precedent to the 
further prosecution of—

(a) the suit by the plaintiff, where the plaintiff was ordered 
to pay such costs,

(b) the defence by the defendant, where the defendant was 
ordered to pay such costs.

Explanation.—Where separate defences have been raised by the 
defendants or groups of defendants, payment of such costs shall be 
a condition precedent to the further prosecution of the defence by 
such defendants or groups of defendants as have been ordered by the 
Court to pay such costs.
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(2) The costs, ordered to be paid under sub-section (2), shall not, 
if paid, be included in the costs awarded in the decree passed in the 
suit; but, if such costs are not paid, a separate order shall be drawn 
up indicating the amount of such costs and the names and addresses 
of the persons by whom such costs are payable and the order so 
drawn up shall be executable against such persons.” .

16. For section 36 of the principal Act, the following section shall be 
sulSStuted, namely:—

“36. The provisions of this Code relating to the execution of 
decrees (including provisions relating to payment under a decree) io 
shall, so far as they are applicable, be deemed to apply to the exe
cution of orders (including payment under an order).” .

17. In section 37 of the principal Act, the following Explanation shall 
be inserted at the end, namely:—

“Explanation.—The Court of first instance does not cease to 15 
have jurisdiction to execute a decree merely on the ground that after 
the institution of the suit wherein the decree was passed or after 
the passing ot  the decree, any area has been transferred frtom the 
jurisdiction of that Court to the jurisdiction of any other Court; but, 
in every such case, such other Court shall also have jurisdiction to 20 
execute the decree, if at the time of making the application for exe
cution of the decree it would have jurisdiction to try the said suit.” .

18. In section 39 of the principal Act,—

(i) in sub-section (1), after the words “to another Court”, the 
words “of competent jurisdiction” shall be inserted; 25

(u) after sub-section (2), the following sub-section shall be in
serted, namely:—

“ (3) For the purposes of this section, a Court shaM be 
deemed to be a Court of competent jurisdiction if, at the time 
of making the application for the transfer of decree to it, such 30 
Court would have jurisdiction to try the suit in which such 
decree was passed.".

W. Section 42 of the principal Act shall be re-numbered as sub
section (1) of that section, and, after sub-section (1 ) as so re-numbered, 
the following sub-sections shall be inserted, namely:— 3$

“ (2) Without prejudice to the generality of the provisions of 
sub-section (1 ), the powers of the Court under that sub-section shall 
include the following powers of the Court which passed the decree, 
namely:—

(a) power to send the decree for execution to another Court 40 
under section 39;

(b) power to execute the decree against the legal repre
sentative of the deceased judgment-debtor under section 50;

(c) power to order attaohment of a decree.
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(3) A Court passing an order in exercise of the powers specified 
in sub-section (2) shall send a copy thereof to the Court which 
passed the decree.

(4) Nothing in this section shall be deemed to confer on the 
5 Court to which a decree is sent for execution any of the following

powers, namely:—
(a) power to order execution at the instance of the trans

feree of the decree;
(b) in the case of a decree passed against a firm, power to

10 grant leave to execute such decree against any person, o th «
than such a person as is referred to in clause (b), or clause (c), 
of sub-rule ( /)  of rule 50 of Order XXI.” .

20. In section 47 of the principal Act, for the Explanation, the follow-
ing^xplanations shall be substituted, namely:—

*5 “Explanation I .—For the purposes of this section, a plaintiff
whose suit has been dismissed and a defendant against whom a suit 
has been dismissed are parties to the suit.

Explanation II.— (a) For the purposes of this section, a pur
chaser of property at a sale in execution of a decree shall be deem
ed to be a party to the suit in which the decree is passed; and

(b) all questions relating to the delivery of possession of such 
property to such purchaser or his representative shall be deemed 
to be questions relating to the execution, discharge or satisfaction 
of the decree within the meaning of this section.”.

21. In section 51 of the principal Act, in clause (c), the words and 
figures “for such period not exceeding the period specified in section 58, 
where arrest and detention is permissible under that section,” shall be 
inserted at the end.

* • * *
3° 22. In section 58 of the principal Act,—

(i) in sub-section (1 ),—
(a) in clause (a), for the words “fifty rupees, tor a period 

of six months, and,” , the words “one thousand rupees, for a 
period not exceeding three months, and,” shall be substituted;

(b) for clause (b), the following clause shall be substituted,
 ̂ namely:—

“ (b) where the decree is for the payment of a sum of 
money exceeding five hundred rupees, but not exceeding one 
thousand rupees, for a period not exceeding six weeks:”;
(c) in the first proviso, for the words “said period of six

4° months or six weeks, as the case may be,”, the words “said
period of detention” shall be substituted;
(ii) after sub-section (7), the following sub-section shall be 

inserted, namely: —
“ (1A) For the removal of doubts, it is hereby declared that 

no order for detention of the judgment-debtor in civil prison in
execution of a decree for the payment of money shall be made,
where the total amount of the decree does not exceed five

25
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2$. In section 60 of the principal Act,—
(i) in the proviso to subjection ( /) ,—

(a) in clause (c), for the words “an agriculturist”, the
words “an agriculturist or a labourer or a domestic servant” 
shall be substituted; 5

(b) in clause (g), after the words “pensioners of the Gov
ernment” , the words “or of a local authority or of any other 
employer” shall be inserted;

(e) in clause (i),—
* (i) for the words “two hundred rupees and one-half io

the remainder” , the words “four hundred rupees and two-
thirds of the remainder” shalM^^^uEstituted;

(U) for the proviso, the following proviso shall be sub
stituted, namely:—

“Provided that where any part of such portion of 15 
the salary as is liable to attachment has been under 
attachment, whether continuously or intermittently, for 
a total period of twenty-four months, such portion shall 
be exempt from attachment until the expiry of a further 
period of twelve months, and, where such attachment 20 
has been made in execution of one and the same decree, 
shall, after the attachment hag continued for a total
I^Hoc^l^^wenty^our'TaontKsT'Et^^nall^^xemp^from
attedunen^nwtecutionoJ^hataecree.” ;

(d) for clause (j)> the following clause shall be substi- 25 
tuted, namely:—

“ (j) the pay and allowances of persons to whom the Air 
Force Act, 1950, or the Army Act, 1950, or the Navy Act, 
1957, applies;” ;
(e) after clause (k), the following clauses shall be inserted, 3° 

namely:—
“ (ka) all deposits and other sums in or derived froml 

any fund to which the Public Provident Fund Act, 1968, fori 
the time being applies, in so far as they are declared by the| 
said Act as not to be liable to attachment; ^5

(kb) all moneys payable under a policy of insurance
on the life of the judgment-debtor;

(kc) the interest of a lessee of a residential building to
whicJ^Ke provisions of law for the time being in force re
lating to oontrol of rents and accommodation apply;” ; ^
(f) for Explanation I, the following Explanation shall be 

substituted, namely:—
“Explanation I.—The moneys payable in relation to the 

matters mentioned in clauses (g), (h), (i), (ia), (j), (I) and
(o) are exempt from attachment or sale, whether before or 45 
after they are actually payable, and, in the case of salary, the 
attachable portion thereof is liable to attachment, whether 
before or after it is actually payable.” ;

45 of 1950.
46 of 1950. 
62 of 1957.
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(g) in Explanation 2, for the words, figure, brackets and 
letters "Explanation 2.—In clauses (h) and (i) ”, the words, 
figures, brackets and letters, “Explanation II.—In clauses (i) and 
(ia) ” shall be substituted;

(h) in Explanation 3, for the figure “3” , the figures "III” 
shall be substituted;

(i) after Explanation III as so amended, the following 
Explanations shall be inserted, namely:—

‘Explanation IV.—For the purposes of this proviso, 
“wages” includes bonus, and “labourer” includes a skilled, 
unskilled 0(r semi-skilled labourer.
"™T?xp!anation V.—For the purposes of this proviso, the ex
pression “agriculturist” means a person who cultivates land 
personally and who depends for his livelihood mainly on the 

’ income from agricultural land, whether as owner, tenant, 
partner or agricultural labourer.

Explanation VI.—For the purposes of Explanation V, an 
agriculturist shall be deemed to cultivate land personally, 
if he cultivates land—

(a) by his own labour, or
(b) by the labour of any member of his family, or
(c) by servants or labourers on wages payable in 

cash or in kind (not being as a share of the produce), or 
both.’ ;

2<j (ii) after sub-section (I), the following sub-section shall be in
serted, namely: —

“ (1A) Notwithstanding anything contained in any other law 
for the time being in force, an agreement by which a person 
agrees to waive the benefit of any exemption under this section 
shall be void.” .

30
24. In section 63 of the principal Act, after sub-section (2), the follow- Amend

in'̂ Explanation shall be inserted, namely:— !«ction*63
‘Explanation.—For the purposes of sub-section (2), “proceeding 

taken by a Court” does not include an order allowing, to a decree- 
22 holder who has purchased property at a sale held in execution of 

a decree, set off to the extent of the purchase price payable by him.'’.
25. In section 66 of the principal Act, in sub-section (I), the following Amend_

shall be inserted at the end, namely:— ment of
section 66.

and in any suit by a person claiming title under a purchase so 
40 certified, the defendant shall not be allowed to plead that the

purchase was made on his behalf or on behalf of someone through .
whom the defendant claims.”.

26. In section 75 of the principal Act, after clause (d), the following Amend-
clauses shall be inserted, namely:— section°75

“ (e) to hold a scientific, technical, or expert investigation;45
(f) to conduct sale of property which is subject to speedy and 

natural decay and which is in the custody of the Court pending the 
determination off the suit;

2920 LS—7
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(g) to perform any ministerial act;” .

27. Section 80 of the principal Act shall be re-numbered as sub-sec
tion (1) thereof, and—

(a) in sub-section (1) as so re-numbered, for the words “No suit 
shall be instituted” , the words, brackets and figure “Save as other
wise provided in sub-section (2), no suit shall be instituted” shall 
be substituted; and

(b) after sub-section (2) as so re-numbered, the following sub
sections shall be inserted, namely:—

“ (2) A suit to obtain an urgent or immediate relief against 
the Government (including the Government of the State of 
Jammu and Kashmir) or any public officer in respect of any act 
purporting to be done by such public officer in his official capa
city, may be instituted, with the leave of the Court, without 
serving any notice as required by sub-section (I); but the Court 
shall not grant relief in the suit, whether interim or otherwise, 
except after giving to the Government or public officer, as the 
case may be, a reasonable opportunity of showing cause in res
pect of the relief prayed for in the suit:

“  Provided that the Court shall, if it is satisfied, after hearing
the parties, that no urgent or immediate relief need be granted
in the suit, return the plaint for presentation to it after comply
ing with the requirements of sub-section (I).

. (3) No suit instituted against the Government or against a
public officer in respect of any act purporting to be done by such 
public officer in his official capacity shall be dismissed merely by 
reason of any error or defect in the notice referred to in sub
section (1 ), if in such notice—

(a) the name, description and the residence of the 
plaintiff had been so given as to enable the appropriate 
authority or the public officer to identify the person serving 
the notice and such notice had been delivered or left at the 
office of the appropriate authority specified in sub-section 
(1 ), and

’ (b) the cause of action and the relief claimed by the
plaintiff had been substantially indicated.”.

28. In section 82 of the principal Act,—

(i) for sub-section (1), the following sub-section shall be sub
stituted, namely: —

10

•5

20
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“ (1) Where, in a suit by or against the Government or 40 
by or against a public officer in respect of any act purporting 
to be done by him in his official capacity, a decree is passed 
against the Union of India or a State or, as the case may be, 
the public officer, such decree shall not be executed except in 
accordance with the provisions of sub-section (2) .” ; *5



(»i) in sub-section (2 ), for the words “such report”, the words 
“such decree” shall be substituted. 

* * * * * *

29. In section 86 of the principal Act,— .

(i) in sub-section ( 1 ),—

(a) the words “Ruler of a” shall be omitted;
(b) in the proviso, for the words “a Ruler” , the words “a 

foreign State” shall be substituted;

(ii) in sub-section (2),—

(a) for the words “the Ruler” , wherever they occur, the 
words “the foreign State” shall be substituted;

(b) in clause (o), for the word “him”, the word “it” shall 
be substituted;

(c) in clause (b), for the word “himself” , the word “itself" 
shall be substituted;

(d) in clause (d), for the word “him”, the word “it” shall 
be substituted;
(iii) for sub-section (3), the following sub-section shall be sub

stituted, namely: —

“ (3) Except with the consent of the Central Government, 
certified in writing by a Secretary toi that Government, no 
decree shall be executed against the property of any foreign 
State.” ;

(iv) in sub-section (4),—

(a) clause (a) shall be re-lettered as clause (aa), and before 
clause (aa) as so re-lettered, the following clause shall be insert
ed, namely: —

“ (a) any Ruler of a foreign State;” ;
(b) in clause (c), for the words “or retinue of the Ruler, 

Ambassador” , the words “of the foreign State or the staff or 
retinue of the Ambassador” shall be substituted;

(c) for the words “as they apply in relation to the Ruler 
of a foreign Stale” , the words “as they apply in relation to a 
foreign State” shall be substituted;
(u) after sub-section (4), the following sub-sections shall be in

serted, namely:—

“ (5) The following persons shall not be arrested under this 
Code, namely: —

(a) any Ruler of a foreign State;
(b) any Ambassador or Envoy of a foreign State;
(c) any High Commissioner of a Commonwealth coun

try;

Amend
ment of
section 80
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(d) any such member of the staff of the foreign State 
or the staff or retinue of the Ruler, Ambassador or Envoy 
of a foreign State or of the High Commissioner of a Com
monwealth country, as the Central Government may, by 
general or special order, specify in this behalf. 5

(6) Where a request is made to the Central Government for 
the grant of any consent referred to in sub-section (1), the Cen
tral Government shall, before refusing to accede to the request 
in whole or in part, give to the person making the request a 
reasonable opportunity of being heard.” . 10

30. In section 91 of the principal Act,—

(i) for the heading, the following heading shall be substituted, 
namely:—
“ P u b lic  n u isa n c e s  an d  oth er  w r o n g f u l  ac ts  affe ctin g  th e  pu b l ic ” ;

(ii) for sub-section (1), the following sub-section shall be subs- 15
tituted, namely: —

“ (I) In the case of a public nuisance or other wrongful act 
affecting, or likely to affect, the public, a suit for a declaration 
and injunctioin or for such other relief as may be appropriate in 
the circumstances of the case, may be instituted,— 20

(a) by the Advocate-General, or
(b) with the leave of the Court, by two or more per

sons, even though no special damage has been caused to 
such persons by reason of such public nuisance or other 
wrongful act.” . 25

31. In section 92 of the principal Act,—

(t) in sub-section (1), for the words “consent in writing of the 
Advocate-General,” , the words “leave of the Court,” shall be substi
tuted;

(ii) after sub-section (2), the following sub-section shall be in- 30 
serted, namely:—

“ (3) The Court may alter the original purposes of an ex
press or constructive trust created for public purposes of a chari
table or religious nature and allow the property or income of 
such trust or any portion thereof to be applied cy pres in one 35 
or more of the following circumstances, namely:—

(a) where the original purposes of the trust, in whole 
or in part,—

(i) have been, as far as may be, fulfilled; or

(ii) cannot be carried ouf at all, or cannot be car- *Q 
ried out according to the directions given in the instru
ment creating the trust or, where there is no such instru
ment, according to the spirit of the trust; or



(b) where the original purposes of the trust provide a 
use fpp a part only of the property available by virtue of 
the trust; or

(c) where the property available by virtue of the trust 
 ̂ and other property applicable for similar purposes can be

more effectively used in conjunction with, and to that end 
can suitably be made applicable to any other purpose, regard 
being had to the spirit of the trust and its applicability to 
common purposes; or

to (d) where the original purposes, in whole or in part,
were laid down by reference to an area which then was, but 
has since ceased to be, a unit for such purposes; or

(e) where the original purposes, in whole or in part, 
have, since they were laid down,—

15 (i) been adequately provided for by other means, or

(ii) ceased, as being useless or harmful to the com
munity, or

(iiti) ceased to be, in law, charitable, or
(iv) ceased in any other way to provide a suitable 

20 and effective method of using the property available by
virtue of the trust, regard being had to the spirit of the 
trust.”.

32. In section 95 of the principal Act, in sub-section (1 ), for the
words “expense or injury caused to him”, the words and brackets “ex- 

25 pense or injury (including injury to reputation) caused to him” shall be 
substituted.

33. In section 96 of the principal Act, * * * after sub-section (3), the 
following sub-section shall be inserted, namely: —

v (4\ N01 appeal shall lie, except on a question of law, from 
30 a decree in any suit of the nature cognisable by Courts of Small 

Causes, when the amount or value of the subject-matter of the 
original suit does not exceed three thousand rupees.” .

* * * * *
34. In section 98 of the principal Act, in sub-section (2), in the pro-

35 viso, for the words “composed of two Judges belonging to a Court consist
ing of more than two Judges” , the words “composed of two or other 
even number of Judges belonging to a Court consisting of more Judges 
than those constituting the Bench” shall be substituted.

35. In section 99 of the principal Act,—

jq (i) after the words “any misjoinder”, the words “or non-joinder"
shall be inserted;

(ii) the following proviso shall be added at the end, namely: —
“Provided that nothing in this section shall apply to non

joinder of a necessary party.” . _ ___
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3ft. After section 99 of the principal Act, the following section shall 
be"inserted, namely: —

“99A. Without prejudice to the generality of the provisions of 
section 99, no order under section 47 shall be reversed or sub
stantially varied, on account of any error, defect or irregularity in 5 
any proceeding relating to such order, unless such error, defect or 
irregularity has prejudicially affected the decision of the case.”.

37. For section 100 of the principal Act, the following section shall 
be substituted, namely: —

“ 100. (1) Save as otherwise expressly provided in the body ofl io 
this Code or by any other law for the time being in force, an appeal 
shall lie to the High Court from every decree passed in appeal by 
any Court subordinate to the High Court, if the High Court is
satisfied that the case involves a substantial question of law.

(2) An appeal may lie under this section from an appellate 15
decree passed ex parte.

(3) In an appeal under this section, the memorandum of appeal 
shall precisely state the substantial question of law involved in the 
appeal.

(4) Where the High Court is satisfied that a substantial ques- 20
tion of law is involved in any case, it shall formulate that question

(5) The appeal shall be heard on the question so formulated 
and the respondent shall, at the hearing of the appeal, be allowed 
to argue that the case does not involve such question:

Provided that nothing in this sub-section shall be deemed to 25 
take away or abridge the power of the Court to hear, for reasons to 
be recorded, the appeal on any other substantial question of law 
not formulated by it, if it is satisfied that the case involves such 
question.” .

38. After section 100 of the principal Act, the following section shall 
be inserted, namely:—
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“ 100A. Notwithstanding anything contained in any Letters 
Patent for any High Court or in any other instrument having the 
force of law or in any other law for the time being in force, where 
any appeal from an appellate decree or order is heard and decided 

5 by a single Judge of a High Court, no further appeal shall lie from 
the judgment, decision or order of such single Judge in such appeal 
or from any decree passed in such appeal.”.

39. In section 102 of the principal Act, for the words “one thousand 
rupees", the words “three thousand rupees” shall be substituted.

o 40. For section 1/93 of the principal Act, the following section shall 
be substituted, namely: —

“ 103. In any second appeal, the High Court may, if the evidence 
on the record is sufficient, determine any issue *** necessary for the 
disposal of the appeal,—

15 (a) which has not been determined by the lower Appellate
Court or both by the Court of first instance and the lower Appel
late Court, or

(b) which has been wrongly determined by such Court or 
Courts by reason of a decision on such question of law as is 

20 referred to in section 100.” .

41. In section 104 of the principal Act, in sub-section (1), after clause
(If), the following clause shall be inserted, namely: —

“ (jffa) an order under section 91 or section 92 refusing leave to 
institute a suit of the nature referred to in section 91 or section 92, 

25 as the case may be;” .

42. In section 105 of the principal Act, in sub-section (2), the words 
“made after the commencement of this Code” shall be omitted.

43. Section 115 of the principal Act shall be re-numbered as sub
section (1) thereof, and—

30 (a) to sub-section (1) as so re-numbered, the following proviso
shall be added, namely: —

“Provided that the High Court shall not, under this section, 
vary or reverse any order made, or any order deciding an issue, 
in the course of a suit or other proceeding, except where—

35 (a) the order, if it had been made in favour of the party
applying for revision, would have finally disposed of the 
suit or other proceeding, or

(b) the order, if allowed to stand, would occasion a 
failure of justice or cause irreparable injury to the party 

40 J  against whom it was made.” ;
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(b) after sub-section (I) as so re-numbered, the following sub
section and Explanation shall be inserted, namely: —

“ (2) The High Court shall not, under this section, vary or 
reverse any decree or order against which an appeal lies either 
to the High Court or to any Court subordinate thereto.

Explanation.—In this section, the expression “any case which 
has been decided” includes any order made, or any order 
deciding an issue, in the course of a suit or other proceeding.”.

44. In section 123 of the principal Act,—
(i) in sub-sections (3), (4) and (5), for the words “Chief 10 

Justice or Chief Judge” , wherever they occur, the words “High 
Court” shall, subject to such grammatical variations as may be 
necessary, be substituted;

(ii) in sub-section (3), the proviso shall be omitted.
* *  *  *  *

45. In section 135A of the principal Act, for sub-section (1), the 
following sub-section shall be substituted, namely: —

“ (1) No person shall be liable to arrest or detention in prison 
under civil process—

(a) if he is a member of—
(i) either House of Parliament, or
(ii) the Legislative Assembly or Legislative Council o: 

a State, or
(iii) a Legislative Assembly of a Union territory,

during the continuance of any meeting of such House of Parlia 
ment or, as the case may be, of the Legislative Assembly or the 
Legislative Council;

(b) if he is a member of any committee of—
(i) either House of Parliament, or

(ii) tha Legislative Assembly of a State or Union 
territory, or

(iii) the Legislative Council of a State, 
during the continuance of any meeting of such committee;

(c) if he is a member of—
(i) either House of Parliament or

(ii) a Legislative Assembly or Legislative Council of a
State having both such Houses, '

during the continuance of a joint sitting, meeting, conference or 
joint committee of the Houses of Parliament or Houses of the 
State Legislature, as the case may be;

and during the forty days before and after such meeting, sitting or 
conference.” .
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46* In section 139 of the principal Act, after clause (a), the following 
clause shall be inserted, namely:—

53 of 1952. « (aa) any notary appointed under the Notaries Act, 1952; or” .
47. In section 141 of the principal Act, the following Explanation 

5 shaTn^e inserted, namely:—
'Explanation.—In this section, the expression “proceedings” in

cludes proceedings under Order IX, but does not include any (pro
ceeding under article 226 of the Constitution.’.

48. In section 144 of the principal Act,—
IO (i) in sub-section (I),—

(a) for the words “varied or reversed, the Court of first
instance” , the words “varied or reversed in any appeal, revision 
or other proceeding or is set aside or modified in any suit
instituted for the purpose, the Court which passed the decree or

15 order” shall be substituted;

(b) for the words “such part thereof as has been varied or 
reversed” , the words “such part thereof as has been varied, 
reversed, set aside or modified” shall be substituted;

(c) for the words “consequential on such variation or
20 reversal” , the words “consequential on such variation, reversal,

seating aside or modification of the decree or order” shall be 
substituted;

(ii) in sub-section (1), the following Explanation shall be 
" inserted, namely:—

25 ‘Explanation.—For the purposes of sub-section (1), the
expression “Court which passed the decree or order” shall be 
deemed to include,—

(o) where the decree or order has been varied or 
reversed in exercise of appellate or revisional jurisdiction, 
the Court of first instance;

(b) where the decree or order has been set aside by a 
separate suit, the Court of first instance which passed such 
decree or order;

(c) where the Court of first instance has ceased to exist
35 or has ceased to have jurisdiction to execute it, the Court

which, if the suit wherein the decree or order was passed 
were instituted at the time of making the application for 
restitution under this section, would have jurisdiction to try 
such suit.’.

40 49. In section 145 of the principal Act,—

(i) for the words “has become liable as surety", the words “has 
furnished security or given a guarantee” shall be substituted;

P20 LS—8 .

(ii) for the portion beginning with the words “the decree or 
order may be executed against him”, and ending with the words and
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figures '‘within the meaning of section 47:” , the following shall be 
substituted, namely:—

“the decree or order may be executed in the maimer hereto 
provided for the execution of decrees, namely:—

(i) if he has rendered himself personally liable, against 5 
him to that extent;

(ii) if he has furnished any property as security, by 
sale of such property to the extent of the security;

(iii) if the case falls both under clauses (i) and (ii),
then to the extent specified in those clauses, u

and such person shall be deemed to be a party within the 
meaning of section 47:”.

50. After section 148 of the principal Act, the following section shhll 
be inserted, namely: —

“148A. (1) Where an application is expected to be made, or has 15 
been made, in a suit or proceeding instituted, or about to be instituted, 
in a Court, any person claiming a right to appear before the Court on 
the hearing of such application may lodge a caveat in respect thereof.

(2) Where a caveat has been lodged under sub-section (1), the 
person by whom the caveat has been lodged (hereinafter referred to 20 
as the caveator) shall serve a notice of the caveat by registered 
post, acknowledgment due, on the person by whom the application 
has been, or is expected to be, made, under sub-section (1).

(3) Where, after a caveat has been lodged under sub-section 
(1), any. application is filed in any suit or proceeding, the Court 25 
shall serve a notice of the application on the caveator.

(4) Where a notice of any caveat has been served on the 
applicant, he shall forthwith furnish the caveator, at the caveator’s 
expense, with a copy of the application made by him and also with 
copies of any paper or document which has been, or may be, filed 
by him in support of the application.

(5) Where a caveat has been lodged under sub-section (1), such 
caveat shall not remain in force after the expiry of ninety days from 
the date on which it was lodged unless the application referred to 
in sub-section (1) has been made before the expiry of the said 35 
period.”.

51. After section 153 of the principal Act, the following sections shall 
be inserted, namely: —
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‘153A. Where an Appellate Court dismisses an appeal under 
rule 11 of Order XLI, the power of the Court to amend, under 
section 152, the decree or order appealed against may be exercised 
by the Court which had passed the decree or order in the first 

5 instance, notwithstanding that the dismissal of the appeal has the 
effect of confirming the decree or order, as the case may be, passed 
by the Court of first instance.

153B. The place in which any Civil Court is held for the pur
pose of trying any suit shall be deemed to be an open Court, to which 

jo  the public generally may have access so far as the same can 
conveniently contain them:

Provided that the presiding Judge may, if he thinks fit, order 
at any stage of any inquiry into or trial of any particular case, that 
the public generally, or any particular person, shall not have access 
to, or be or remain in, the room or building used by the Court.”.

CHAPTER III 
A m e n d m e n t  of the Orders

52. In the First Schedule to the principal Act (hereinafter referred 
to as the First Schedule), in Order I,—

(i) for rule 1, the following rule shall be substituted, namely:—
“1. All persons may be joined in one suit as plaintiffs

where—

(a) any right to relief in respect of, or arising out of, 
the same act or transaction or series of acts or transactions

25 is alleged to exist in such persons, whether jointly, seve
rally or in the alternative; and

(b) if such persons brought separate suits, any common 
question of law or fact would arise.” ;

(ii) for rule 3, the following rule shall be substituted, namely:—
30 “3. All persons may be joined in one suit as defendants

where—

(p) any right to relief in respect of, or arising out of, 
the same act or transaction or series of acts or transac
tions is alleged to exist against such persons, whether

25 jointly, severally or. in the alternative; and
(b) if separate suits were brought against such per

sons, any common question of law or fact would arise.” ;
(»i) after rule 3, the following rule shall be inserted, namely:—

“3A. Where it appears to the Court that any joinder of 
40 defendants may embarrass or delay the trial of the suit, the

Court may order separate trials or make such other order as may 
be expedient in the interests of justice.” ;
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(iv) for rule 8, the following rule shall be substituted, namely! —*

“8. (1) Where there are numerous persons having the same 
interest in one suit,—

(a) one or more of such persons may, with the permis
sion of the Court, sue or be sued, or may defend such suit, 5 
on behalf of, or for the benefit of, all persons so interested;

(b) the Court may direct that one or more of such per
sons may sue or be sued, or may defend such suit, on be
half of, or for the benefit of, all persons so interested.
(2) The Court shall, in every case where a permission or 10 

direction is given under sub-rule (1), at the plaintiff’s expense, 
give notice of the institution of the suit to all persons so inte
rested, either by personal service, or, where, by reason of the 
number of persons or any other cause, such service is not reason
ably practicable, by public advertisement, as the Court in each *5 
case may direct.

(3) Any person on whose behalf, or for whose benefit, a suit 
is instituted, or defended, under sub-rule (2), may apply to the 
Court to be made a party to such suit.

(4) No part of the claim in any such suit shall be abandoned 20 
under sub-rule (7), and no such suit shall be withdrawn under 
sub-rule (3), of rule 1 of Order XXIII, and no agreement, com
promise or satisfaction shall be recorded in any such suit under 
rule 3 of that Order, unless the Court has given, at the plaintiff’s 
expense, notice to all persons so interested in the manner speci- 25 
fied in sub-rule (2).

(5) Where any person suing or defending in any such suit
does not proceed with due diligence in the suit or defence, the 
Court may substitute in his place any other person having the 
same interest in the suit. 30

(6) A decree passed in a suit under this rule shall be bind
ing on all persons on whose behalf, or for whose benefit, the suit 
is instituted, or defended, as the case may be.

Explanation.—For the purpose of determining whether the 
persons who sue or are sued, or defend, have the same interest 35
in one suit, it is not necessary to establish that such persons
have the same cause of action as the persons on whose behalf, or 
for whose benefit, they sue or are sued, or defend the suit, as the 
case may be.” ;
(v) after rule 8, the following rule shall be inserted, namely:— 4°

“8A. While trying a suit, the Court may, if satisfied that a 
person or body of persons is interested in any question of law 
which is directly and substantially in issue in the suit and that 
it is necessary in the public interest to allow that person or 
body of persons to present his or its opinion on that question 45
of law, permit that person or body of persons to present such
opinion and to take such part in the proceedings of the suit aa 
the Court may specify.” ;



(tn) to rule 9, the following proviso shall be added, namely:—̂

“Provided that nothing in this rule shall apply to non
joinder of a necessary party.” ;
(vii) after rule 10, the following rule shall be inserted, namely:—

“10A. The Court may, in its discretion, request any pleader 
to address it as to any interest which is likely to be affected 
by its decision on any matter in issue in any suit or proceeding, 
if the party having the interest which is likely to be so affected 
is not represented by any pleader.” ;

21

(inii) in rule 11, for the words “the suit” , the words “a suit” 
shall be substituted.

53. In the First! Schedule, in Order II, for rule 6, the following rule 
shalHje substituted, namely:—

“6. Where it appears to the Court that the joinder of causes of 
action in one suit may embarrass or delay the trial or is otherwise 
inconvenient, the Court may order separate trials or make such 
other order as may be expedient in the interests of justice.” .

54. In the First Schedule, in Order III,—

(t) in rule 4,—
20 (a) in sub-rule (2),—

(i) for the words “filed in Court and shall be”, the 
words, brackets and figure “filed in Court and shall, for 
the purposes of sub-rule (1 ), be” shall be substituted;

(ii) the following Explanation shall be inserted at the
25 end, namely:—

“Explanation-— For the purposes of this sub-rule, 
the following shall be deemed to be proceedings in the 
suit,—

(a) an application for the review of decree or 
order in the suit,

(b) an application under section 144 or under 
section 152 of this Code, in relation to any decree or 
order made in the suit,

(c) an appeal from any decree or order in the 
suit, and

(d) any application or act for the purpose of 
obtaining copies of documents or return of docu
ments produced or filed in the suit or of obtaining 
refund of moneys paid into the Court in connection 
with the suit.” ;
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“ (3) Nothing in sub-rule (2) shall be construed—
(a) as extending, as between the pleader and his 

client, the duration for which the pleader is engaged, or 5

(b) as authorising service on the pleader of any
notice or document issued by any Court other than the 

Court for which the pleader was engaged, except where 
such service was expressly agreed to by the client in 
the document referred to in sub-rule (1).” ; 10

(ii) in rule 5, for the words “Any process served on the pleader 
of any party” , the words “Any process served on the pleader who 
has been duly appointed to act in Court for any party” shall be 
substituted;

(iii) in rule 6, after sub-rule (2), the following sub-rule shall J5 
be inserted, namely:—

“ (3) The Court may, at any stage of the suit, order any 
party to the suit not having a recognised agent residing within 
the jurisdiction of the Court, or a pleader who has been duly 
appointed to act in the Court on his behalf, to appoint, within a 20 
specified time, an agent residing within the jurisdiction of the 
Court to accept service of the process on his behalf.” .

55. In the First Schedule, in Order V,—

(i) in rule 1, in sub-rule (1), after the proviso, the following
further proviso shall be inserted, namely:— 25

“Provided further that where a summons has been issued,
* * * the Court may direct the defendant to file the
written statement of his defence, if any, on the date of his 
appearance and cause an entry to be made to that effect in the 
summons.” ; 3°

(ii) for rule 15, the following rule shall be substituted, namely:—
“ 15. Where in any suit the defendant is absent from his resi

dence at the time when the service of summons is sought to be 
effected on him at his residence and there is no likelihood of his 
being found at the residence within a reasonable time and he 35 
has no agent empowered to accept service of the summons on 
his behalf, service may be made on any adult member of the 
family, whether male or female, who is residing with him.

Explanation.—A servant is not a member of the family 
within the meaning of this rule.” ; 40

(iii) in rule 17, after the words “or where the serving officer,
after using all due and reasonable diligence, cannot find the defen
dant” , the words “who is absent from his residence at the time when
service is sought to be effected on him at his residence and there is
no likelihood of his being found at the residence within a reasonable 45
time”, shall be inserted;
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(iv) after rule 19, the following rule shall be inserted, name
l y : -

“19A. (1 ) The Court shall, in addition to, and simultaneously 
with, the issue of summons for service in the manner provided 

5 in rules 9 to 19 (both inclusive), also direct the summons to be
served by registered post, acknowledgment due, addressed to the
defendant, or his agent empowered to accept the service, at the 
place where the defendant, or his agent, actually and voluntarily 
resides or carries on business or personally works for gain:

io Provided that nothing in this sub-rule shall require the
Court to issue a summons for service by registered post, where, 
in the circumstances of the case, the Court considers it unneces
sary.

(2) When an acknowledgment purporting to be signed by 
*5 the defendant or his agent is received by the Court or the

postal article containing the summons is received back by the 
Court with an endorsement purporting to have been made by a 
postal employee to the effect that the defendant or his agent had 
refused to take delivery of the postal article containing the 

2o_ summons, when tendered to him, the Court issuing the sum
mons shall declare that the summons had been duly served on
the defendant:

Provided that where the summons was properly addressed,
prepaid and duly sent by registered post, acknowledgment due, 

25 the declaration referred to in this sub-rule shall be made not
withstanding the fact that the acknowledgment having been lost 
or mislaid, or for any other reason, has not been received by the 
Court within thirty days from the date of the issue of the 
summons.” ;

jo  (v) in rule 20, after sub-rule (I), the following sub-rule shall
be inserted, namely: —

“ (1A) Where the Court acting under sub-rule (1) orders
service by an advertisement in a newspaper, the newspaper
shall be a daily newspaper circulating in the locality in which 

35 the defendant is last known to have actually and voluntarily
resided, carried on business or personally worked for gain.” ;

. ♦
(vi) rule 20A shall be omitted;

(vii) in rule 25,—

40

45

(a) in the first (proviso, for the words “ resides in Pakistan,” , 
the words “resides in Bangladesh or Pakistan/’ shall be substi
tuted;

(b) in the second proviso, for the words and brackets “ in 
Pakistan (not belonging to the Pakistan military, naval or air 
forces) ” , the words and brackets “ in Bangladesh or Pakistan (not 
belonging to the Bangladesh or, as the case may bq, Pakistan mili
tary, naval or air forces)” shall be substituted.

Simul
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(triii) for rule 26, the following rules shall be substituted, 
namely:—

“26. Where—
(a) in the exercise of any foreign jurisdiction vested in

the Central Government, a Political Agent has been ap- 5 
pointed, or a Court has been established or continued, with 
power to serve a summons, issued by a Court under this Code, 
in any foreign territory in which the defendant actually and 
voluntarily resides, carries on business or personally works 
for gain, or 10

(b) the Central Government has, by notification in the 
Official Gazette, declared, in respect of any Court situate in 
any such territory and not established or continued in the 
exercise of any such jurisdiction as aforesaid, that service 
by such Court of any summons issued by a Court under this *5 
Code shall be deemed to be valid service,

the summons may be sent to such Political Agent or Court, by 
post, or otherwise, or if so directed by the Central Government, 
through the Ministry of that Government dealing with foreign 
affairs, or in such other manner as may be specified by the Cen- 20 
tral Government for the purpose of being served upon the de
fendant; and, if the Political Agent or Court returns the sum
mons with an endorsement purporting to have been made by such 
Political Agent or by the Judge or other officer of the Court to the 
effect that the summons has been served on the defendant in the' 
manner hereinbefore directed, such endorsement shall be deemed 
to be evidence of service.

26A. Where the Central Government has, by notification in 
the Official Gazette, declared in respect of any foreign territory 
that summonses to be served on defendants actually and volun- 3° 

_ tarily residing or carrying on business or personally working for 
gain in that foreign territory may be sent to an officer of the 
Government of the foreign territory specified by the Central 
Government, the summonses may be sent to such officer, through 
the Ministry of the Government of India dealing with foreign 35 
affairs or in such other manner as may be specified by the 
Central Government; and if such officer returns any such sum
mons with an endorsement purporting to have been made by 
him that the summons has been served on the defendant, such 
endorsement shall be deemed to be evidence of service.” . 4°

56- In the First Schedule, in Order VI,—
(i) for rule 2, the following mile shall be substituted, namely:—

“2. (I) Every pleading shall contain, and contain only, a 
statement in a concise form of the material facts on which the 
party pleading relies for his claim or defence, as the case may 45 
be, but not the evidence by which they are to be proved'.

(2) Every pleading shall, when necessary, be divided into 
paragraphs, numbered consecutively, each allegation being, so 
far as is convenient, contained in a separate paragraph-

(3) Dates, sums and numbers shall be expressed In a plead
ing in figures as well as in words.” ; *
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(it) after rule 14, the following rule shall be inserted, namely: —
‘14A. (1) Every pleading, when filed by a party, shall be ac

companied by a statement in the prescribed form, signed as pro* 
vided in rule 14, regarding the address of the party.

5 (2) Such address may, from time to time, be changed by
lodging in Court a form duly filled up and stating the new ad
dress of the party and accompanied by a verified petition.

(3) The address furnished in the statement made under sub
rule (1 ) shall be called the “registered address” of the party,

jo and shall, until duly changed as aforesaid, be deemed to be the
address of the party for the purpose of service of all processes in 
the suit or in any appeal from any decree or order therein made 
and for the purpose of execution, and shall hold good, subject 
as aforesaid, for a period of two years after the final determina-

i s tion of the cause or matter.
(4) Service of any process may be effected upon a party 

at his registered address in all respects as though such party 
resided thereat.

(5) Where the registered address of a party is discovered
a  by the Court to be incomplete, false or fictitious, the Court may,

either on its own motion, or on the application of any party, 
order—

(o) in the case where such registered address was fur
nished by a plaintiff, stay of the suit, or

25 (b) in the case where such registered address was fur
nished by a defendant, his defence be struck out and he be 
placed in the same position as if he had not put up any 
defence.
(6) Where a suit is stayed or a delenee is struck out under

sub-rule (5), the plaintiff or, as the case may be, the defendant
33 may, after furnishing his true address, apply to the Court for an

order to set aside the order of stay or, as the case may be, the
v prder striking out the defence.
■ (7) The Court, if satisfied that the party was prevented by

35 any sufficient cause from filing the true address at the proper
time, shall set aside the order of stay or order striking out the 
defence, on such terms as to costs or otherwise as it thinks fit 
ancf shall appoint a day for proceeding with the suit or defence, 
as the case may be.

40 (8) Nothing in this rule shall prevent the Court trom direct
ing the service of a process at any other address, if, for any 
reason, it thinks fit to do so.’ ;

(Hi) for rule 16, the following rule shall be substituted, 
namely:—

45 <‘16. The Court may at sny stage of the proceedings order to
be struck out or amended any matter in $ny pleading

(a) which may be unnecessary, scandalous, frivolous or 
vexatious, or 

29215 LS—9. " *1
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(b) which may tend to prejudice, embarrass or delay 
the fair trial of the suit, or

(c) which is otherwise an abuse <of the process of the 
Court.”.

• • • • 5

57. In the First Schedule, in Order VII,—
(i) in rule 2, for the words “the plaint shall state approximately 

the amount sued for”, the words “or for movables in the possession 
of the defendant, or for debts of which the value he cannot, after 
the exercise of reasonable diligence, estimate, the plaint shall state io 
approximately the amount or value sued for” shall be substituted;

(ii) to rule 6 , the following proviso shall be added, namely:— 
“Provided that the Court may permit the plaintiff to claim

exemption from the law of limitation on any ground not set out 
in the plaint, if such ground is not inconsistent with the grounds 15 
set out in the plaint.” ;
(m ) in sub-rule (1) of rule 9, for the words “shall present as 

many copies” , the words “shall present, within such time as may be 
fixed by the Court or extended by it from time to time, as many 
copies” shall be substituted; 20

(it?) after sub-rule (1) of rule 9, the following sub-rule shall be 
inserted, namely:—

“ (1A) The plaintiff shall, within the time fixed by the Court 
or extended by it under sub-rule (1), pay the requisite fee for 
the service of summons on the defendanfc.” ; 25

(y) in sub-rule (I) of rule 10, the following Explanation shall 
be inserted at the end, namely: —

“Explanation.—For the removal of doubts, it is hereby de
clared that a Court of appeal or revision may direct, after setting 
aside the decree passed in a suit, the return of the plaint under 3° 
this sub-rule.” ;
(in) in rule 10, for the words “The plaint shall” , the words,! 

figures and letter “Subject to the provisions of rule 10A, the plaintl 
shall” shall be substituted; *

(vii) after rule 10, the following rules shall be inserted, 35 
namely:—

“ 10A. (1 ) Where, in any suit, after the defendant has ap
peared, tha Court is of opinion that the plaint should be return
ed, it shall, before doing so, intimate its decision to the plaintiff.

(2) Where an intimation is given to the plaintiff under sub- 40 
rule (1), the plaintiff may make an application to the Court—

(a) specifying the Court in which he proposes to pre
sent the plaint after its return,

(b) praying that the Court may fix a date for the ap
pearance of the parties in the said Court, and 45

(c) requesting that the notice of the date so fixed may 
be given to him and Ifo the defendant.
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(3) Where an application is made by the plaintiff under 
sub-rule (2), the Court shall, before returning the plaint and 
notwithstanding that the order for return of plaint was made by 
It on the ground that it has no jurisdiction to try the suit,—

(a) fix a date for the appearance of the parties in the 
Court in which the plaint is proposed to be presented, and

(b) give to the plaintiff and to the defendant notice of 
such date for appearance.
(4) Where the notice of the date for 

under sub-rule (3),—
appearance is given

(a) it shall not be necessary for the Court in which the 
plaint is presented after its return, to serve the defendant 
with a summons for appearance in the suit, unless that 
Court, for reasons to be recorded, otherwise directs, and

(b) the said notice shall be deemed to be a summons 
for the appearance of the defendant in the Court in which 
the plaint is presented on the date so fixed by the Court by 
which the plaint was returned.

(5) Where the application made by the plaintiff under sub
rule (2) is allowed by the Court, the plaintiff shall not be 
entitled to appeal against the order returning the plaint.

10B. (1) Where, on an appeal against an order for the return
of plaint^tJJe Court hearing the appeal confirms such order, the 
Court of appeal may, if the plaintiff by an application so 
desires, while returning the plaint, direct plaintiff to file the
plaint, subject to the provisions of the Limitation Act, 1963, m
theCour^inwhkhThe^ui^hoiSdTiav^beenTnsti^ 
such Court is within or without the State in which the Court 
hearing the appeal is situated), and fix a date for the appearance 
of the parties in the Court in which the plaint is directed to be 
filed and when the date is ^^txe^^H al^io^^^necessar^Tor 
the Court in which the plaint is filed to serve the defendant
with the sununon^o^^ppearanc^m- The suit, unless that Court 
in which the plaint is filed, for reasons to be recorded, other
wise directs.

(2) The direction made by the Court under sub-rule (1 ) 
shall be without any prejudice to the rights of the parties to 
question the jurisdiction of the Court, in which the plaint is 
filed, to try the suit.” ;
(tmi) to rule 11, the following proviso shall be added, namely:—

“Provided that the time fixed by the Court for the correc
tion of the valuation or supplying of the requisite stamp-papers 
shall not be extended unless the Court, for reasons to be record
ed, is satisfied that the plaintiff was prevented by any cause of 
an exceptional nature from correcting the valuation or supply
ing the requisite stamp-papers, as the case may be, within the 
time fixed by the Court and that refusal to extend such time 
would cause grave injustice to the plaintiff.”.
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58. In the First Schedule, in Order VIII,—

(i) for the heading “W ritten S ta te m e n t  an d  S et-off” , the. 
heading “ W ritten Sta te m e n t , S et-off and  Counter-c l a im ”  shall be, 
substituted;

(ii) rule 1 shall be re-numbered as sub-rule (i) of that rule* S 
and—

(a) in sub-rule (2) as so re-numbered, the words “may, and, 
if so required by the Court,” shall be omitted;

(b) after sub-rule (1 ) as so re-numbered, the following
sub-rules shall be inserted, namely:— I0

“2) Save as otherwise provided in rule 8A, where the 
defendant relies on any document (whether or not in his 
possession or power) in support of his defence or claim for 
set-off or counter-claim, he shall enter such documents in a 
list, and shall,— 15

(a) if a written statement is presented, annex the 
list to the written statement:

Provided that where the defendant, in his written 
statement, claims a set-off or makes a counter-claim 
based on a document in his possession or power, he shall 20. 
produce it in Court at the time of presentation of the 
written statement and shall at the same time deliver 
the document or copy thereof to be filed with the written 
statement;

(b) if a written statement is not presented, present 25 
the list to the Court at the first hearing of the suit.
(3) Where any such document is not in the possession 

or power of the defendant, he shall, wherever possible, state 
in whose possession or power it is.

(4) If no such list is so annexed or presented, the defen
dant shall be allowed such further period for the purpose 
as the Court may think fit.

(5) A document which ought to be entered in the list 
referred to in sub-rule (2), and which is not so entered, 
shall not, without the leave of the Court, be received in 35 
evidence on behalf of the defendant at the hearing of the 
suit.

(6) Nothing in sub-rule (5) shall apply to documents 
produced for the cross-examination of plaintiff’s witnesses 
or in answer to any case set up by the plaintiff subsequent 
to the filing of the plaint, or handed over to a witness merely 
to refresh his memory.

(7) Where a Court grants leave under sub-rule (5), it 
shall record its reasons for so doing, and no such leave shall 
be granted unless good cause is shown to the satisfaction of 
the Court for the non-entry of the document in the list 5̂ 
referred to in sub-rule (2) .” ;
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(iii) rule 5 shall be re-numbered as sub-rule (2) of that rule, 
and after sub-rule (I) as so re-numbered, the following sub-rules 
shall be inserted, namely: —

“ (2) Where the defendant has not filed a pleading, it shall 
be lawful for the Court to pronounce judgment on the basis of 
the facts contained in the plaint, except as against a person under 
a disability, but the Court may, in its discretion, require any 
such fact to be proved.

(3) In exercising its discretion under the proviso to sub
rule (2) or under sub-rule (2), the Court shall have due regard 
to the fact whether the defendant could have, or has, engaged 
a pleader. -

(4) Whenever a judgment is pronounced under this rule, a 
decree shall be drawn up in accordance with such judgment and 
such decree shall bear the date on which the judgment was 
pronounced.” ;

(iu) after rule 6, the following rules shall be inserted, namely:—

“6A. (2) A defendant in a suit may, in addition to his right of 
pleading a set-off under rule 6, set up, by way of counter
claim against the claim of the plaintiff, any right or claim in 
respect of a cause of action accruing to the defendant against the 
plaintiff either before or after the filing of the suit but before 
the defendant has delivered his defence or before the time 
limited for delivering his defence has expired, whether such 
counter-claim is in the nature of a claim for damages or noit:

Provided that such counter-claim shall not exceed the pecu
niary limits of the jurisdiction of the Court.

(2) Such counter-claim shall have the same effect as a cross
suit so as to enable the Court to pronounce a final judgment in 
the same suit, both on the original claim and on the counter
claim.

(3) The plaintiff shall be at liberty to file a written state
ment in answer to the counter-claim of the defendant within 
such period as may be fixed by the Court.

(4) The counter-claim shall be treated as a plaint and go
verned by the rules applicable to plaints.

6B. Where any defendant seeks to rely upon any ground as counter
supporting a right of counter-claim, he shall, in his written state- claim
ment, state specifically that he does so by way of counter-claim. *° b®

stated.
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6C. Where a defendant sets up a counter-claim and the 
plaintiff contends that the claim thereby raised ought not to be 
disposed of by way 0(f counter-claim but in an independent suit, 
the plaintiff may, at any time before issues are settled in rela
tion to the counter-claim, apply to the Court for an order that 
such counter-claim may be excluded, and the Court may, on the 
hearing of such application make such order as it thinks fit.
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6D. if in any case in which the defendant sets up a counter
claim, the suit of the plaintiff is stayed, discontinued or dis
missed, the counter-claim may nevertheless be proceeded with.

6E. If the plaintiff makes default in putting in a reply to the
counter^lainwnad^D^tn^defenaant^n^Cou^^na^pronounce t 
^u3gment^igainst"th«r^aintif^ii"7eIation to the counter-claim 
made against him^HnaSeTucJ^^derTnTelanoirtoTEeTourJfer^ 
claim as it thinks fit.

6F. Where in any suit a set-off or counter-claim is estab
lished as a defence against the plaintiffs claim, and any balance I0 
is found due to the plaintiff or the defendant, as the case may 
be, the Court may give judgment to the party entitled to such 
balance. „

6G. The rules relating to a written statement by a de
fendant shall apply to a written statement filed in answer to a l $ 
counter-claim.” ;

(r) in rule 7, after the word “set-off” , the words “or counter
claim” shall be inserted;

(ui) in rule 8, after the word “set-off” , the words “or counter
claim” shall be inserted; ^

(tni) after rule 8, the following rule shall be inserted, namely: —

“8A. (1) Where a defendant bases his defence upon a docu
ment in his possession or power, he shall produce it in Court 
when the written statement is presented by him and shall, at the
same time, deliver the document or a copy thereof, to be filed 25
with the written statement

(2) A document which ought to be produced in Court by the 
defendant under this rule, but is not so produced, shall not, with
out the leave of the Court, be received in evidence on his behalf
at the hearing of the suit. 3°

(3) Nothing in this rule shall apply to documents produced,—

(o) fqr the cross-examination of the plaintiff’s witnesses,
or

(b) in answer to any case set up by the plaintiff subse
quent to the filing of the plaint, or 35

(c) handed over to a witness merely to refresh his 
memory.” ;

(viii) in rule 9, after the word "set-off” , the words “or cqunter- 
claim” shall be inserted;
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(ix) in rule 10,—
(a) for the words “is so required”, the words and figures 

“is required under rule 1 or rule 9” shall be substituted;

(b) for the words “fixed by the Court, the Court may” , the 
words “permitted or fixed by the Court, as the case may be, the 
Court shall” shall be substituted;

(c) the words “and on the pronouncement of such judg
ment, a decree shall be drawn up” shall be inserted at the end.

59. In the First Schedule, in Order IX,— Amend-
„ ment of

(i) in rule 2,—  order

(a) after the words “chargeable for such service,” , the words 
and figures “or to present copies of the plaint or concise state
ments, as required by rule 91 of Order VTI,” shall be inserted;

(b) for the proviso, the following proviso shall be substi-
*5 tuted, namely:—

“Provided that no such order shall be made, if, notwith
standing such failure, the defendant attends in person (or
by agent when he is allowed to appear by agent) on the day
fixed for him to appear and answer.” ;

ao (ii) in rule 4, for the words and brackets “his not paying the
Court-fee and postal charges (if Any) required within the time fixed 
before the issue of the summons” the words and figure “such failure 
as is referred to in rule 2” shall be substituted;

(iii) in rule 5, in sub-rule (I), for the words “three months” , the 
words “one month” shall be substituted;

(iu) in rule 0, in sub-rule (1), for clause (a), the following
clause shall be substituted, namely: —

“ (a) if it is proved that the summons was duly served, the 
Court may make an order that the suit be heard ex parte;*

* * • * *».
30 »

(u) to rule 13, after the proviso, the following further proviso 
shall be added, namely: —

“Provided further that no Court shall set aside a decree 
passed ex parte merely on the ground that there has been an 
irregularity m the service of summons, if it is satisfied that the 
defendant had notice of the date of hearing and had sufficient 
time to appear and answer the plaintiff's claim.” ;
(in) in rule 13, the following Explanation shall be inserted

at the end, namely: —

IX.

"Explanation.—Where there has been an appeal against a 
decree passed ex parte under this rule, and the appeal has been 
disposed of on any ground other than the ground that the appel
lant has withdrawn the appeal, no application shall lie under 
^U^rul^^o^ettin^asicle that ex parte decree.”.



Amend
ment 
of Order 
X.

Oral
examina. 
tion of 
party, or 
compa
nion of 
oarty.

Amend
ment of 
Order 
.XI.

60. In the First Sctoedule, in Order X, for rule 2, the following rule 
shall be substituted, namely:—

“ 2. p(i) At the first hearing of the suit, the Court— ;

/  (a) shall, with a view to elucidating matters in controversy
/  in the suit, examine orally such of the parties to the suit appear* 5

ing in person or present in Court, as it deems fit; and

(b) may orally examine any person, able to answer any 
material question relating to the suit, by whom any party appear
ing in person or present in Court or his pleader is accompanied.

(2) At any subsequent hearing, the Court may orally examine IO
any party appearing in person or present in Court, or any person, able
to answer any material question relating to the suit, by whom such 
party or his pleader is accoimpanied.

(3) The Court may, if it thinks fit, put in the course of an exami
nation under this rule questions suggested by either party.” . ^

Bl. In the First Schedule, in Order XI,—

(i) in rule 6, for the words “or on any other grbund”, the words 
“or on the ground of privilege o f any other ground” shall be sub
stituted;

(ii) in rule 15, after the words “in whose pleadings or affidavits 20 
reference is made to any document,” , the words “or who has entered 
any document in any list annexed to his pleadings,” shall be inserted;

(iii) in rule 19, in sub-rule (2), the words “unless the document 
relates to matters o f State” shall be inserted at the end;

(iv) rule 21 shall be renumbered as sub-rule (1 ) of that rule, 25 
and,—

(a) in sub-rule (1) as so re-numbered, for the words “an 
order may be made aocordlingly”, the words “an order may be 
made on such application accordingly, after notice to the parties 
and after giving them a reasonable opportunity of being heard” 
shall be substituted;

(b) after sub-rule (1) as so re-numbered, the following sub
rule shall be inserted, namely: —

> 32

“ (2) Where an order is made under sub-rule (1 ) dismiss
ing any suit, the plaintiff shall be (precluded from bringing a 35 
fresh suit on the same cause of action.”.



62. In the First Schedule, in Order XII,—

|
(i) in rule 2, for the words “to admit tiny document” , the words 
“ to admit, within fifteen days from the date of service of the notice 
any document,” shall be substituted;

5 (ii) after rule 2, the following rule shall be inserted, namely:—

“2A. (I) Every document which a party Is called upon to 
admit, if not denied specifically or by necessary implication, or 
stated to be not admitted in the pleading of that party or in his 
reply to the notice toi admit documents, shall be deemed to be 

10 admitted except as against a person under a disability:

Provided that the Court may, in its discretion and for reasons 
to be recorded, require any document so admitted to be proved 
otherwise than by such admission.

(2) Where a party unreasonably neglects or refuses to ad- 
15 mit a document after the service on him of the notice to admit

documents, the Court may direct him to pay costs to the other 
party by way of compensation.” ;

(iii) for rule 6, the following rule shall be substituted, namely:—

“6. (1) Where admissions of fact have been made either in
20 the pleading or otherwise, whether orally or in writing, the

Court may at any stage of the suit, either on the application of 
any party or of its own motion and without waiting for the 
determination of any other question between the parties, make 
such order or give such judgment as it may think fit, having 

25 regard to such admissions.

(2) Whenever a judgment is pronounced under sub-rule (1), 
a decree shall be drawn up in accordance with the judgment and 
the decree shall bear the date on which the judgment was 
pronounced.” .

30 63. In the First Schedule, in Order XIII,—

(i) in rule 1,—

(a) in the marginal heading, for the words “at first hearing”, 
the words “at or before the settlement of issues” shall be substi
tuted;

25 (b) in sub-rule (1), for the words “at the first hearing of the
suit” , the words “at or before the settlement of issues” shall be 
substituted;

(it) rule 2 shall be re-numbered as sub-rule (I) of that rule, and 
after sub-rule (1 ) as so, re-numbered, the following sub-rule shfllL be 

40 inserted, namely: —

“ (2) Nothing in sub-rule (1) shall apply to documents,—
(a) produced for the cross-examination of the witnesses 

' pf the other party, or •

33
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(b) handed over to a witness merely to refresh his 
memory.” ;

(iti) in rule 9, in sub-rule (1), for the first proviso, the following 
proviso shall be substituted, namely:—

"Provided that a document may be returned at any time 5 
earlier than that prescribed by this rule if the person applying 
therefor— •

(a) delivers to the proper officer for being substituted 
for the original,—

(i) in the case of a party to the suit, a certified io 
copy, and

(ii) in the case of any other person, an ordinary
copy which has been examined, compared and certified 
in the manner mentioned in sub-rule (2) of rule 17 of 
Order VII, and 15

(b) undertakes to produce the original, if required to 
do so:” .

, 64, In the First Schedule, in Order XIV,—

(i) in rule 1, in sub-rule (5), for the words “after such exami- .
nation of the parties as may appear necessary” , the words and figures 20 
“after examination under rule 2 of Order X  and after hearing the
parties or their pleaders” shall be substituted;

(ii) for rule 2, the following rule shall be substituted, namely: —

“2. (1) Notwithstanding that a case may be disposed of on 
a preliminary issue, the Court shall, subject to the provisions of 25 
sub-rule (2), pronounce judgment on all issues.

(2) Where issues both of law and of fact arise in the same 
suit, and the Court is of opinion that the case or any part thereof 
may be disposed of on an issue of law only, it may try that Issue 
first if that issue relates to— 30

(a) the jurisdiction of the Court, or

(b) a bar to the suit created by My law for the time
being in force,

and for tfiat purpose may, if it thinks fit, postpone the settlement 
of the other issues until after that issue has been determined, 35 
and may deal with the suit in accordance with the decision on 
that issue.” .

. JW. In the First Schedule, in Order XV, rule 2 shall be re-numbered
as sub-rule (1 ) of that rule, and after sub-rule (I) as so re-numbered, 
the following sub-rule shall be inserted, namely:— ^

‘ (2) Whenever a judgment is pronounced under this rule, a 
decree rihall be draWn up in accordance with such judgment and the 
gepree shall bear the date on which the judgment was pronounped,”-
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15
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25

W. In the First Schedule, in Qrdar XVI,—

(i) for rule 1, the following rule shaU be substituted, namely:—

“ 1. (2) On or before such date as the Court may appoint, 
and not later than fifteen days after the date on which the issues
are settled, the partieT'shall present in Court a list of witnesses 
whom they propose to call either to give evidence or to produce 
documents and obtain summonses to such persons for their atten
dance in Court.

(2) A party desirous of obtaining any summons for the 
attendance of any person shall file in Court an application stating 
therein the purpose for which the witness is proppsed to be 
summoned.

(3) The Court may, for reasons to be recorded, permit a 
party to call, whether by summoning through Court or other
wise, any witness, other than those whose names appear in the 
list referred to in sub-rule (1), if such party shows sufficient 
cause for the omission to mention the name of such witness in 
the said list.

(4) Subject to the provisions of sub-rule (2), summonses 
referred to in this rule may be obtained by the parties on an 
application to the Court or to such officer as may be appointed 
by the Court in this behalf.” ;

95

ly:-
(ii) for rule 1A, the following rule shall be substituted, oan,e-

“ 1A. Subject to the provisions of sub-rule (3) of rule 1, any 
party to the suit may, without applying for summons under rule
1, bring any witness to give evidence or to produce documents.” ;

Amend.
ment of
Order
XVI. > u

List of 
witnesses 

and sum
mons to 
witnesses.

Produc. 
tion of 
witnesses 
without 
summons,

30

35

40

(iii) in rule 2, after sub-rule (3), the following sub-rule shall 
be Inserted, namely: —

“ (4) Where the summons is served directly by the party 
on a witness, the expenses referred to in sub-rule (1 ) shall be 
paid to the witness by the party or his agent.” ;

(iv) after rule 7, the following rule shall be inserted, namely:

“7A. (1) The Court may, on the application of any party for 
the issue of a summons for the attendance of any person, permit 
such party to effect service of such summons on such person and 
shall, in such a case, deliver the summons to such party for 
service.

(2) The service of such summons shall be effected by or on 
behalf of such party by delivering or tendering to the witness 
personally a copy thereof signed by the Judge or such officer of 
the Court as he may appoint in this behajf and 
seal of the Court.
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(3) The provisions of rules 16 and 18 of Order V shall Apply 
to a summons personally served under this rule as if the person 
effecting service were a serving officer.

(4) If such summons, when tendered, is refused or if the 
person served refuses to sign an acknowledgment of service or 5 
for any reason such summons cannot be served personally, the 
Court shall, on the application of the party, re-issue such sum
mons to be served by the Court in the same maimer as a sum
mons to a defendant.

(5) Where a summons is served by a party under this rule, 10 
the party shall not be required to pay the fees otherwise charge
able for the service of summons.” ;

(v) in rule 8, for the words, “under this Order,” the words, 
figure and letter “under this Order, not being a summons delivered 
to a party for service under rule 7A,” shall be substituted; *5

(in) in rule 10, for sub-rule (1), the following sub-rule shall be 
substituted, namely: —

“ (1) Where a person, to whom a summons has been issued 
either to attend to give evidence or to produce a document, fails 
to attend or to produce the document in compliance with such 2° 
summons, the Court—

(a) shall, if the certificate of the serving officer has not 
been verified by affidavit, or if service of the summons has 
been effected by a party or his agent, or

(b) may, 'if the certificate of the serving officer has been 25 
so verified,

examine on oath the serving officer or the party or his agent, as 
the case may be, who has effected service, or cause him to be so 
examined by any Court, touching the service or non-service of 
the summons.” ; 30

(trii) rule 12 shall be re-numbered as sub-rule (1) of that rule, 
and after sub-rule (1) as so re-numbered, the following sub-rule 
shall be inserted, namely:—

“ (2) Notwithstanding that the Court has not issued a pro
clamation under sub-rule (2) of rule 10, nor issued a warrant nor 35 
ordered attachment under sub-rule (3) of that rule, the Court 
may impose fine under sub-rule (I) of this rule after giving 
notice to such person to show cause why the fine should not be 
imposed.” ;

(imi) in rule 14, for the words “to examine any person other 40 
than a party to the suit” , the words "to examine any person, includ
ing a party to the suit,” shall be substituted;

(iar) in rule 19, in clause (b ), for the word “ fifty”, the words “one' 
hundred” , and for the words “twp hundred miles” , the words “five 
hundred kilometres” shall be substituted;
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(x) to rule 19, the following proviso shall be added, fiamelyi- 1

“Provided that where transport by air is available between 
the two places mentioned in this rule and the witness is paid
the fare by air, he may be ordered to attend in person.” .

5 67. In the First Schedule, after Order XVI, the following Order shall
be inserted, namely:—

‘ORDER XVIA

A ttendance of w itne sses  confined ~r detained in  prisons

1. In this Order.—

I0 (a) “detained” includes detained under any law providing
for preventive detention;

(b) “prison” includes—

(i) any place which has been declared by the State Gov
ernment, by general or special order, to be a subsidiary jail;

15 and

(ii) any reformatory, borstal institution or other institu
tion of a like nature.

2. Where it appears toi a Court that the evidence of a person 
confined or detained in a prison within the State is material in a suit,

20 the Court may make an order requiring the officer in charge of the
prison to produce that person before the Court to give evidence:

Provided that, if the distance from the prison to the Court-house 
is more than twenty-five kilometres, no such order shall be made 
unless the Court is satisfied that the examination of such person on

25 commission will not be adequate.

3. (2) Before making any order under rule 2, the Court shall 
require the party at whose instance or for whose benefit the order is 
to be issued, to pay into Court such sum of money as appears to the 
Court to be sufficient to defray the expenses qf the execution of the

30 order, including the travelling and other expenses of the escort pro
vided for the witness.

(2) Where the Court 'is subordinate to a High Court, regard shall 
be had, in fixing the scale of such expenses, to any rules made by. 
the High Court in that behalf.

35 4. (1) The State Government may, at any time, having regard to
the matters specified in sub-rule (2), by general qr special order, 
direct that any person or class of persons shall not be removed from 
the prison in which he or they may be confined or detained, and
thereupon, so long as the order remains in force, nq order made under

40 rule 2, whether before or after the date of the order made by the
State Government, shall have effect in respect of such person or 
class of persons.
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(2) Before making an order under sub-nsle (1), the State Gov* 
ernment shall have regard to the following matters, namely:—

(a) the nature of the offence for which, or the grounds on
which, the person or class of persons have been ordered to be 
confined or detained in prison; 5

(b) the likelihood of the disturbance of public order if the 
person or class of persons is allowed to be removed from the 
prison; and

(c) the public interest, generally.
5. Where the person in respect of whom an oirder is made under I0 

rule 2—

(a) is certified by the medical officer attached to the prison 
as unfit to be removed from the prison by reason of sickness or 
infirmity; or

(b) is under committal for trial or under remand pending 
trial of pending a preliminary investigation; or

(c) is in custody for a period which would expire before
the expiration of the time required for complying with the order
and for taking him back to the prison in which he is confined or
detained; or „20

(d) is a person toi whom an order made by the State Gov
ernment under rule 4 applies,

the Officer in charge of the prison shall abstain from carrying out the 
Court's order and shall send to the Court a statement of reasons for 
so abstaining. 25

6. In any other case, the officer in charge of the prison shall, 
upon delivery of the Court’s order, cause the person named therein 
to be taken to the Court so as to be present at the time mentioned in 
such order, and shall cause him to be kept in custody in or near the 
Court until he has been examined ot  until the Court authorises him 
to be taken back to the prison in which he is confined or detained.

7. (2) Where it appears to the Court that the evidence of a per
son confined or detained in a prison, whether within the State or 
elsewhere in India, is material in a suit but the attendance of such 
person cannot be secured under the preceding provisions of this ^
Order, the Court may issue a commission for the examination of that
person in the prison in which he is confined or detained.

(2) The provisions of Order XXVI shall, so far as may be, apply 
in relation to the examination on commission of such person in prison 
a$ they apply in relation to the examination on commission of any 
other person.'.

68. In the First Schedule, in Order XVII,—
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(i) in rule 1, for the proviso to sub-rule (2) , the following pro
viso shall be substituted, namely: —

“Provided that,—
(a) when the hearing of the suit has commenced, it shall

5 be continued from day-to-day until all the witnesses in at
tendance have been examined, unless the Court finds that, 
for the exceptional reasons to be recorded by it, the ad
journment of the hearing beyond the following day is 
necessary,

io (b) no adjournment shall be granted at the request of
a party, except where the circumstances are beyond the 
control of that party,

(c) the fact that the pleader of a party is engaged in 
another Conrt, shall not be a ground for adjournment,

15 (d) where the illness of a pleader or his inability to
conduct the case for any reason, other than his being engaged 
in another Court, is put forward as a ground for adjourn
ment, the Court shall not grant the adjournment unless it is 
satisfied that the party applying for adjournment could not 

2q have engaged another pleader in time,
(e) where a witness is present in Court but a party or his 

pleader is not present or the party- or his pleader, though 
present in Court, is not ready to examine or cross-examine 
the witness, the Court may, if it thinks fit, record the state- 

25 ment of the witness and pass such orders, as it thinks fit dis
pensing with the examination-in-chief or cross-examination 
of the witness, as the case may be, by the party or his pleader 
not present or not ready as aforesaid.” ;

(ii) in rule 2, the following Explanation shall be inserted at the 
30 end, namely:—

“Explanation.—Where the evidence or a substantial portion 
of the evidence of any party has already been recorded and such 
party fails to appear on any day to which the hearing of the suit
is adjourned, the Court may, in its discretion, proceed with the

35 case as if such party were present.” :
(fit) in rule 3, for the words “the Court may. notwithstanding 

such default, proceed to decide the suit forthwith.” , the following 
shall be substituted, namely: —

“the Court may, notwithstanding such default,—

40 (a) if the parties are present, proceed to decide the suit
forthwith; or

(b) if the parties are, or any of them is, absent, proceed 
under rule 2.” .

99. In the First Schedule, in Order XVIII,—
45 (i) in rule 2, after sub-rule (3), the following sub-rule shall be

Inserted, namely:—
“ (4) Notwithstanding; anything contained in thfs rule, the 

Court may, for reasons to be recorded, efirect or permit any party 
to examine any witness at any stage.”;

Amend
ment of 
Order 
XVIII.
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“3A. Where a party himself wishes to appear as a witness, he 
shall so appear before any Oither witness on his behalf has been 
examined, unless the Court, for reasons to be recorded, permits 
him to appear as his own witness at a later stage.” ; 5

(iii) for rule 5, the following rule shall be substituted, namely:—

“5. In cases in which an appeal is allowed, the evidence of 
each witness shall be,—

(a) taken down in the language of the Court,—

(i) in writing by, or in the presence and under the 10 
personal direction and superintendence of, the Judge, or

(ii) from the dictation of the Judge directly on a 
typewriter; or

(b) If the Judge, for reasons to be recorded, so directs, 
recorded mechanically in the language of the Court in the ! 5 
presence of the Judge.” ;

(iv) in rule 8, after the words ‘‘in writing by the Judge,” , the 
words “or from his dictation in the open Court, or recorded mechani
cally in his presence,” shall be inserted:

(t>) for rule 9, the following rule shall be substituted, namely:— 20

“9. (I) Where English is not the language of the Court, but 
all the parties to the suit who appear in person, and the pleaders 
of such of the parties as apoear by pleaders, do not object to 
having such evidence as is given in English, being taken down 
in English, the Judge may so take it down or cause it to be taken 25 
down.

(2) Where evidence is not given in English but all the part
ies who appear in person, and the pleaders of such of the parties 
as appear by pleaders, do not object to having such evidence 
being taken down tin English, the Judge may take down, or|3° 
cause to be taken down, such evidence m English.” ;

(ui) for rule 13, the following rule shall be substituted, namely:—

“ 13. In cases in which an appeal is rot allowed, it shall not 
be necessary to take down or dictate or record the evidence of 
the witnesses at length; but the Judge, as the examination of 35 
each witness proceeds, shall make rm writing, or dictate direct
ly cn the typewriter, or cause to be mechanically recorded, a 
memorandum of the substance of what the witness deposes, 
such memorandum shall be signed by the Judge or otherwise 
authenticated, and shall form part of the record.” ; 40
(vii) rule 14 shall be omitted;
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(viii) after rule 17, the following rule shall be inserted, 
namely:—

“ 17A. Where a party satisfies the Court that, after the exer
cise of due diligence, any evidence was not within his knowledge 
or could not be produced by him at the time when that party 
was leading his evidence, the Court may permit that party to 
produce that evidence at a later stage on such terms as may ap
pear to it to be just.” ;

10
(to?) in rule 18, after the words “any question may arise”, the 

words “and where the Court inspects any property or thing it shall, 
as soon as may be practicable, make a memorandum of any rele
vant facts observed at such inspection and such memorandum shall 
form a part of the record of the suit” shall be inserted.

70. In the First Schedule, in Order XX,—
(i) rule 1 shall be re-numbered as sub-rule (2) 

and,—
of that rule,

20

3°;

35

40

4J

2020

(a) to sub-rule (1) as so re-numbered, the following pro
visos shall be added, namely:— ..

“Provided that where the judgment is not pronounced at 
once, every endeavour shall be made by the Court to pro
nounce the judgment within fifteen days from the date on 
which the hearing of the case was concluded but, where it is 
not practicable so to do. the Court shall fix a future day for 
the pronouncement of the judgment, and such day shall not 
ordinarily be a day beyond thirty days from the date on 
which the hearing of the case was concluded, and due notice 
of the day so fixed shall be given to the parties or their 
pleaders:

Provided further that, where a judgment is not pro
nounced within thirty days from the date on which the hear
ing of the case was concluded, the Court shall record the 
reasons for such delay and shall fix a future day on which 
the judgment will be pronounced and due notice of the day 
so fixed shall be given to the parties or their pleaders.” ;
(b) after sub-rule (2) as so re-numbered, the following sub* 

rules shall be inserted, namely:—
“ (2) Where a written judgment is to be pronounced, it 

shall be sufficient if the findings of the Court on each issue 
and the final order passed in the case are read out and it 
shall not be necessary for the Court to read out the whole 
judgment, but a copy of the whole judgment shall be made 
available for the perusal of the parties or the pleader? 
immediately after the judgment is pronounced.

(3) The judgment may be pronounced by dictation in 
open Court to a shorthand writer if the judge is specially 
empowered by the High Court ip this behalf;

LS—11. *
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Provided that, where the judgment is pronouncc- by 
dictation in open Court, the transcript of the judgment so 
pronounced shall, after making such correction therein as 
may be necessary, be signed by the judge, bear the date on 
which it was pronounced, and form a part of the record.” ;

(ii) in rule 2, for the words “A Judge may” , the words “A Judge 
shall” shall be substituted;

(iii) after rule 5, the following rule shall be inserted, namely:—

“5A. Except where both the parties are represented by 
pleaders, the Court shall, when it pronounces its judgment in a 10 
case subject to appeal, inform the parties present in Court as to 
the Court to which an appeal lies and the period of limitation for 
the filing of such appeal and place on record the information so 
given to the parties.” ;

(iv) in rule 6, in sub-rule (1), for the words “names and des- J5 
criptions of the parttes” , the words “names and descriptions of the 
parties, their registered addresses,” shall be substituted;

(r) after rule 6, the following rules shall be inserted, namely: —

“6A. (1) The last paragraph of the judgment shall state in 
precise terms the relief which has been granted by such judg- 20 
ment.

(2) Every endeavour shall be made to ensure that the 
decree is drawn up as expeditiously as possible, and. in any case, 
within fifteen days from the date on which the judgment is 
pronounced; but where the decree is not drawn ud within the 
time aforesaid, the Court shall if requested so to do bv a party 
desirous of appealing against the decree certifv that the decree 
has not been drawn up and indicate in the certificate the reasons 
for the delay, and thereupon—

(a) an appeal mav be preferred against the decree 
without filing a copy of the decree and in such a case the last 
paragraph of the judgment shall, for the nurposes of rule 1 
of Order XLI, be treated as the decree; and

(b) so long as the decree is not drawn up, the last para
graph of the judgment shall be deemed to be the decree for 
the purpose of execution and the party interested shall be 
entitled to applv for a copy of that paragraoh onlv without 
being required to apply for a copy of the whole of the 
judgment; but as soon as a decree is drawn up, the last 
paragraph of the judgment shall cease to have the effect of 
a decree for the purpose of execution or for any other 
purpose:

Provided that, where nn application is made for obtaining 
a copy of only the last paragraph of the judgment, such copy 
shall indicate the name and address of all the parties to the suit.

30
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40
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10
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25

6B. Where the judgment is type-written, copies of the type
written judgment shall, where it is practicable so to do, be made 
available to the parties immediately after the pronouncement of 
the judgment on payment, by the party applying for such copj{ 
of such charges as may be specified in the rules made by the 
High Court.” ;

(in) in rule 11, in sub-rule (I), for the words “at the time of 
passing the decree order that”, the words “incorporate in the decree, 
after hearing such of the parties who had appeared personally or by 
pleader at the last hearing, before judgment, an order that” shall be 
substituted;

(vii) in rule 12, in sub-rule (1), for clause (b), the following 
clauses shall be substituted, namely:—

“ (b) for the rents which have accrued on the property during 
the period prior to the institution of the suit or directing an in
quiry as to such rent;

(ba) for the mesne profits or directing an inquiry as to such 
mesne profits;” ;

(viii) after rule 12, the following rule shall be inserted, namely: —
“ 12A. Where a decree for the specific performance of a con

tract for the sale or lease of 'immovable property orders that 
the purchase-money or other sum be paid by the purchaser or 
lessee, it shall specify the period within which the payment shall 
be made.” ;

(ix) in rule 19, in sub-rules (2) and (2), after the word “set
off” , wherever it occurs, the words “or counter-claim” shall be in
serted.
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71. In the First Schedule, after Order XX, the following Order shall 
30 be inserted, namely: —

“ORDER XXA 
Costs

1. Without prejudice to the generality of the provisions of this 
Code relating to costs, the Court may award costs in respect of,—

35 (a) expenditure incurred for the giving of any notice re
quired to be given by law before the institution of the suit;

(b) expenditure incurred on any notice which, though not 
required to be given by law, has been given by any party to the 
suit to any other party before the institution of the suit;

40 (c) expenditure incurred on the typing, writing or printing
of pleadings filed by any party;
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(d) charges paid by a party for inspection of the records of 
the Court for the purposes of the suit;



41

Codts *tt> 
be award- 
W  in ac
cordance 
with the 

rule* 
made by 
H i^ 
Court.
Amend, 
ment of
Order
XXL

Modes of 
paying.
money
under
decree.

(e) expenditure infeUrred by a party for producing witness**, 
even though not summoned' through Court; and

(/) in the case of appeals, charges incurred by a party for ob
taining any copies otf judgments and decrees which are required 
to be filed along With the memorandum of appeal. $

2. The award olf costs under this rale shall be in accordance 
with such rules as the High Court may make in that behalf.”.

* * t  *

72. Jn the First Schedule, in Order XXI,—
(i) for rule 1, the following rule shall be substituted, namely: — io

“ 1. (1) All money, payable under a decree shall be paid as
follows, namely: —

(ja) by deposit into the Court whose duty it is to execute 
the decree, or sent to that Court by postal money order or 
through a bank; or 15

(b) out of Court, to the decree-holder by postal money 
order or through a bank or by any other mode wherein pay
ment is evidenced in writing; or

(c) otherwise, as the Court which made the decree,
directs. 20
(2) Where any payment is made under clause (a) or clause

(c) of sufe-rule (J), the judgmeeMebtor shall give notice thereof 
to, the d e c r e e -holder either through the Court or direetly to him 
by registered post, acknowledgment due.

(3) Where money is paid by postal money order or through a 25 
bank under clause <a) or clause <b) of sub-rule (1), the money 
order or payment through bank, as the case may be, shall 
accurately state the following particulars, namely- —

(a) the number of the original suit;
(b) the names of tile parties or where there are more 30 

than two plaintiffs or more than two defendants, as the case 
may be, the names of the first two plaintiffs and the first two 
defendants;

(c) how the money remitted it to be adjusted, that is
to say, whether it is towards the principal, interest or costs; 35

(d) the number of the execution case of the Court, 
where such case is pending; and

(0) the name and address of the payer.
(4) On any amount paid under clause (a) or clause (c) of 

sub-rule (1), interest, if any, shall cease to run from the date of 40 
service of the notice referred to in sub-rule (2).

(5) On any amoun,t paid under clause (b) of sub-rule ( l ) , l
interest, if any, shall cease to run from the date of such I 
payment: |



Provided that, where the dtecree-holder refuses to accept tha 
postal money order or payment through a bank, interest shall 
cease to run from the date on which the money was tendered to 
him, or where he avoids acceptance of the postal money order 
or payment through bank, interest shall cease to run from the 
date on which the money would have been tendered to him in 
the ordinary course of business of the postal authorities or the 
bank, as the case may be.” ;

(ii) in rule 2,—
(a) in sub-rule (1), for the words “or the decree is other

wise adjusted”, the words “or a decree of any kind is otherwise 
adjusted” shall be substituted;

(b) in sub-rule (2), after the words “the judgment-debtor” , 
the words “or any person who has become surety for the judg
ment-debtor” shall be inserted;

(c) sifter sub-rule (2), the following sub-rule shall be in
serted, namely:—

“ (2A) No payment or adjustment shall be recorded at 
the instance of the judgment-debtor unless—

(a) the payment is made in the manner, provided in 
rule 1; or

(b) the payment or adjustment is proved by docu
mentary evidence; or

(c) the payment or adjustment is admitted by, or 
on behalf of, the decree-holder in his reply to the notice 
given under sub-rule (2) of rule 1, or before the 
Court.” ;

(iii) for rule 5, the following rule shall be substituted, namely: —
“5. Where a decree is to be sent for execution to another 

Court, the Court which passed such decree shall send "the decree 
directly to such other Court whether or not such other Court is 
situated in the same State, but the Court to which the decree 
is sent for execution shall, if it has no jurisdiction to execute the 
decree, send it to the Court having such jurisdiction.” ;
(it?) in rule 11, in sub-rule (2), in clause (j), for sub-clause (it), 

the following sub-clause shall be substituted, namely:—
“ (ii) by the attachment, or by the attachment and sale, or by 

the sale without attachment, of any property;” ;
(v) after rule 11, the following rule shall be inserted, namely:—

“ 11A. Where an application is made for the arrest and deten
tion in prison of the judgment-debtor, it shall state, or be accom
panied by an affidavit stating, the grounds on which arrest Is 
applied fo r” ;

(vi) in rule 16, the following Explanation shall be inserted at 
the end, namely:—

“Explanation.—Nothing in this rule shall affect the provi
sions of section 146, and a transferee of rights in the property,
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which is the subject-matter of the suit, may apply for execution 
of the decree without a separate assignment of the decree as 
required by this rule.” ;
(uii) in rule 17,—

(a) in sub-rule (2), for the words “ the Court may reject the 5 
application, or may allow”, the words “the Court shall allow” 
shall be substituted;

(b) after sub-rule (1), the following sub-rule shall be in
serted, namely:—

“ (M ) If the defect is not so remedied, the Court shall 10 
reject the application:

Provided that where, in the opinion of the Court, there 
is some inaccuracy as to the amount referred to in clauses 
(g) and (h) of sub-rule (2 ) of rule 11, the Court shall, in
stead of rejecting the application, decide provisionally (with- x5 
out prejudice to the right of the parties to have the amount 
finally decided in the course of the proceedings) the
amount and make an order for the execution of the 
decree for the amount so provisionally decided.” ;

(viii) in rule 22, in sub-rule (1),— 20
(a) for the words “one year”, wherever they occur, the 

words “two years” shall be substituted;
(b) in clause (b ), the word “or” shall be inserted at the end;
(c) after clause (b), the following clause shall be inserted,

namely:— 25
“ (c) against the assignee or receiver in insolvency, 

where the party to the decree has been adjudged to be an 
insolvent.” ;

(ix) after rule 22, the following rule shall be inserted, namely: —
“22A. Where any property is sold in execution of a decree, 30 

the sale shall not be set aside merely by reason of the death of 
the judgment-debtor between the date of issue of the proclama
tion of sale and the date of the sale notwithstanding the failure 
of the decree-holder to substitute the legal representative of such 
deceased judgment-debtor, but, in case of such failure, the Court 35 
may set aside the sale if it is satisfied that the legal representative 
of the deceased judgment-debtor has been prejudiced by the 
sale.” ; „

(x) in rule 24, for sub-rule (3), the following sub-rule shall be 
substituted, namely: —

“ (3) In every such process, a day shall be specified on or 
before which it shall be executed and a day shall also be specified 
on or before which it shall be returned to the Court, but no pro
cess shall be deemed to be void if no day for its return is speci
fied therein.” ;
(xi) in rule 26, in sub-rule (3), for the words “the Court may 

require” , the words “the Court shall require” shall be substituted;
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(xii) in rule 29,—

(a) after the words “a decree of such Court”, the words “or 
of a decree which is being executed by such Court” shall be 
inserted;

(b) the following proviso shall be added at the end, namely:—
“Provided that if the decree is one for payment of money, 

the Court shall, if it grants stay without requiring security, 
record its reasons for so doing.” ;

(xiii) in rule 31, in sub-rules (2) and (3), for the words “six 
months” , wherever they occur, the words “three months” shall be 
substituted;

(xiv) in rule 32, in sub-rules (3) and (4), for the words “one 
year” , wherever they occur, the words “six months” shall be substi
tuted;

(xv) in rule 34, for sub-rule (6), the following sub-rule shall be 
substituted, namely: —

“ (6) (a) Where the registration of the document is required 
under any law for the time being in force, the Court, or such 
officer of the Court as may be authorised in this behalf by the 
Court, shall cause the document to be registered in accordance 
with such law.

(b) Where the registration of the document is not so 
required, but the decree-holder desires it to be registered, the 
Court may make such order as it thinks fit.

(c) Where the Court makes any order for the registration of 
any document, it may make such order as it thinks fit as to the 
expenses of registration.” ;
(arm) rule 41 shall be re-numbered as sub-rule (I) of that rule, 

and—
(a) in sub-rule (I) as so re-numbered, in clause (b), for the 

words “in the case of a corporation” , the words “where the 
judgment-debtor is a corporation” shall be substituted;

(b) after sub-rule (1 ) as so re-numbered, the following sub
rules shall be inserted, namely: —

“ (2) Where a decree for the payment of money has 
remained unsatisfied for a period of thirty days, the Court 
may, on the application of the decree-holder and without 
prejudice to its power under sub-rule (1 ), by order require 
the judgment-debtor or where the judgment-debtor is a 
corporation, any officer thereof, to make an affidavit stating 
the particulars of the assets of the judgment-debtor.

(3) In case of disobedience of any order made under 
sub-rule (2), the Court making the order, or any Court to 
which the proceeding is transferred, may direct that the 
person disobeying the order be detained in the civil prison 
for a term not exceeding three months unless before the 
expiry of such term the Court directs his release.”;



(acini) after rule 43, the following rule shall be inserted, 
namely:—
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‘43A. (I) Where the property attached consists of live-stock, 
agricultural implements or other articles which cannot con
veniently be removed and the attaching officer does not act under 5 
the proviso to rule 43, he may, at the instance of the judgment- 
debtor or of the decree-holder or of any other person claiming to 
be interested in such property, leave it in the village or place 
where it has been attached, in the custody of any respectable 
person (hereinafter referred to as the “custodian” ). 10

(2) If the custodian fails, after due notice, to produce such 
property at the place named by the Court before the officer 
deputed for the purpose or to restore it to the person in Wtiose 
favour restoration is ordered by the Court, or if the property, 
though so produced or restored, is not in the same condition as it 15 
was when it was entrusted to him,—

(a) the custodian shall be liable to pay compensation to
the decree-holder, judgment-debtor or any other person who 
is found to be entitled to the restoration thereof, for any 
loss or damage caused by his default; and 20

(b) such liability may be enforced—
( i) at the instance of the decree-holder, as if the 

custodian were a surety under section 145;

(ii) at the instance of the judgment-debtor or such
other person, on an application in execution; and 25

(c) any order determining such liability shall be 
appealable as a decree.’ ;

(xviii) after rule 46, the following rules shall be inserted, 
namely: —

“46A. (1 ) The Court may in the case of a debt (other than 30 
a debt secured by a mortgage or a charge) which has been atta
ched under rule 46, upon the application of the attaching creditor, 
issue notice to the garnishee liable to pay such debt, calling 
upon him either to pay into Court the debt due from him to 
the judgment-debtor or so much thereof as may be sufficient to 35 
satisfy the decree and costs of execution, or to appear and show 
cause why he should not do so.

(2) An application under sub-rule (1) shall be made on affi
davit verifying the facts alleged and stating that, in the belief 
of the deponent, the garnishee is indebted to the judgment- 40 
debtor.

(3) Where the garnishee pays in the Court the amount due 
from him to the judgment-debtor or so much thereof as is suffi
cient to satisfy the decree and the costs of the execution, the 
Court may direct that the amount may be paid to the decree* 45 
holder towards satisfaction of the decree and costs of the 
execution,
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46B. Where the garnishee does not forthwith pay into 
Court the amount due from him to the judgment-debtor or so 
much thereof as is sufficient to satisfy the decree and the costs 
of execution, and does not appear and show cause in answer to 
the notice, the Court may order the garnishee to comply with 
the terms of such notice, and on such order, execution may issue 
as though such order were a decree against him.

Order
against
garnishee.

10

15

20

25

30

35

40

45

46C. Where the garnishee disputes liability, the Court may 
order that any issue or question necessary for the determination 
of liability shall be tried as if it were an issue in a suit, and upon 
the determination of such issue shall make such order or orders 
as it deems fit:

Provided that if the debt in respect of which the application 
under rule 46A is made is in respect of a sum of money beyond 
the pecuniary jurisdiction of the Court, the Court shall send the 
execution case to the Court of the District Judge to which the 
said Court is subordinate, and thereupon the Court of the Dis
trict Judge or any other competent Court to which it may be 
transferred by the District Judge shall deal with it in the same 
manner as if the case had been originally instituted in that Court.

, 46D. Where it is suggested or appears to be probable that 
the debt belongs to some third person, or that any third person 
has a lien or charge on, or other interest in, such debt, the Court 
may order such third person to appear and state the nature and 
particulars of his claim, if any, to such debt and prove the same.

46E. After hearing such third person and any person or per
sons who may subsequently be ordered to appear, or where such 
third or other person or persons do not appear when so ordered, 
the Court may make such order as is hereinbefore provided, or 
such other order or orders upon such terms, if any, with respect 
to the lien, charge or interest, as the case may be, of such third 
or other person or persons as it may deem fit and proper.

46F. Payment made by the garnishee on notice under rule 
46A or under any such order as aforesaid shall be a valid dis
charge to him as against the judgment-debtor and any other per
son ordered to appear as aforesaid for the amount paid or levied, 
although the decree in execution of which the application under 
rule 46A was made, or the order passed in the proceedings on 
such application, may be set aside or reversed.

46G. The costs of any application made under rule 46A and 
of any proceeding arising therefrom or incidental thereto shall 
be in the discretion of the Court.
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46H. An order made under rule 46B, rule 46C or 
shall be appealable as a decree.

46-1. The provisions of rules 46A to 46H (both inclusive) 
shall, so far as may be, apply in relation to negotiable instru- 
roents attached under rule 51 as they apply in relation to debts.” ;

rule 46E Appeals.
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(xix) in rule 48,—

(a) in sub-rule (1), after the words *‘toc#il authority”, the 
words and figures “ or of a servant of a corporation engaged in 
any trade or industry which is established by a Central, Pro
vincial or State Act, or a Government company as defined in $
section 617 of the Companies Act, 1966,” shall be inserted; I of 1994.

(b) for sub-rule (3), the following sub-rule shall be substi
tuted, namely:—

“ (3) Every order made under this rule, unlfess it is 
returned in accordance with the provisions of sub-rule (2), io 
shall, without further notice or other process, bind the 
appropriate Government or the railway company or local 
authority or corporation or Government company, as the 
case may be, while the judgment-debtor is within the local 
limits to which this Code for the time being extends and 15 
while he is beyond those limits, if he is in receipt of any 
salary or allowances payable out of the Consolidated Fund 
of India or the Consolidated Fund of the State or the funds 
of a railway company or local authority or corporation or 
Government company in India; and the appropriate Gov- 20 
emment or the railway company or local authority or cor
poration or Government company, as the case may be, shall 
be liable for any sum paid in contravention of this rule.” ;
(c) for the Explanation, the following Explanation shall be

substituted, namely:— 25
‘Explanation.—In this rule, “appropriate Government” 

means,—
(i) as respects any person in the service of the Cen

tral Government, or any servant of a railway adminis
tration or of a cantonment authority or of the port autho- 30 
rity of a major port, or any servant of a corporation 
engaged in any trade or industry which is established 
by a Central Act, or any servant of a Government com
pany in which any part of the share capital is held by 
the Central Government or by more than one State 35 
Governments or partly by the Central Government and 
partly by one or more State Governinents, the Central 
Govemnient;

(ii) as respects any oilier servAnt 6f  the Government, 
or a servant of any other local or other authority, or any 40 
servant of a corporation engaged in any trade or industry 
which is established by a Provincial or State Act, or a 
servant of any other Government company, the State 
Government.’ ;

(xx) after rule 48, the following rule shall be inserted, namely: — 45

“48A. (1) Where the property to be attached is the salary 
or allowances of an employee other than an employee to whom 
rule 4b applies, the Court, where the disbursing officer of the 
employee is within the local limits of the Court’s jurisdiction, 
may order that the amount shall, subject to the provisions of 5® 
section 60, be withheld from such salary or allowances either in



pne payment or by monthly instalments *& the Court ; may direct; 
j f id  Upon notioe of the order to such disbursing officer, such dis
bursing officer shall remit to the Court the amount due under 
the order, or the monthly instalments, as the case may be.

(2) Where the attachable portion of such salary or allow
ances is already being withheld or remitted to the Court in pur
suance of a previous and unsatisfied order of attachment, the 
disbursing officer shall forthwith return the subsequent order to 
the Court issuing it with a full statement of all the particulars 
,of the existing attachment

(3) Every order made under this rule, unless it is returned 
in Accordance with the jg:$yi$io;ns of sub-rule (2), shall, without 
further notice or other process, bind the employer while the 
juijgrnent-debtor is within the local limits to which this Code 
for the time being extends and while he is beyond those limits, 
if he is in receipt of salary or allowances payable out of the 
funds of an employer in any part of India; and the employer 
shall be liable for any sum paid in contravention of this rule.” ;
(xxi) in rule 50,—

(a) in the proviso to sub-rule (1 ), for the words and figures 
‘‘section 247 of the Indian Contract Act, 1872”, the words and 
figures “section 30 of the Indian Partnership Act, 1932” shall be 
substituted;

(b) after sub-rule (4), the following sub-rule shall be in
serted, namely: —

“ (5) Nothing in this rule shall apply to a decree passed 
against a Hindu undivided family by virtue of the provi
sions of rule 10 of Order XXX.” ;

(arxii) in rule 53,—
(a) in sub-rule (I), for sub-clause (ii) of clause (b), the 

folio wing, sub-clause shall be substituted, namely: —
“ (ii) (a) the holder of the decree sought to be executed,

or
(b) his judgment-debtor with the previous consent in 

writing of such decree-holder, or with the permission of the 
attaching Court,
applies to the Court receiving such notice to execute the 
attached decree.” ;
(b) in sub-rule (6), after the words “in contravention of 

such order” , the words “with knowledge thereof or” shall be 
inserted;
<(xxiti) in rule 54,—

(a) after sub-rule (1 ), the following sub-rule shall be in
serted, namely:—

“ (1A) The order shall also require the judgment-debtor 
to attend Court on a specified date to take notice of the date 
to be fixed for settling the terms of the proclamation of sale.” ;
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(b) In sub-rule (2), the words “and, where the property is 
land situate in a village, also in the office of the Gram Panchayat, 
if any, having jurisdiction over that village,” shall be added at 
the end;
(xxit?) for rule 57, the following rule shall be substituted, * 

namely:—

“57. (1) Where any property has been attached in execution 
of a decree and the Court, for any reason, passes an order dis
missing the application for the execution of the decree, the Court 
shall direct whether the attachment shall continue or cease and io
shall also indicate the period up to which such attachment sCalT
continue or the date on wmcnimcnattachmentsnallrease!^^^^

(2) If the Coui'v omits to give such direction, the attachment 
shall be deemed to have ceased.” ;
(xxu) for the sub-heading “Investigation of claims and objec- 15 

tions* and for rules 58 to 63, the following sub-heading and rules 
shall be substituted, namely:—

“Adjudication of claims and objections ~
58. (1) Where any claim is preferred to, or any objection is 

made to, the attachment of, any property attached in execution of 20 
a decree on the ground that such property is not liable to such 
attachment, the Court shall proceed to adjudicate upon the claim 
or objection in accordance with the provisions herein contained:

Provided that no such claim or objection shall be enter
tained— 25

(a) where, before the claim is preferred or objection is 
made, the property attached has already been sold; or

(b) where the Court considers that the claim or objec- , 
tion was designedly or unnecessarily delayed.

(2) All questions (including questions relating to right, 3°
title or interest in the property attached) arising between the 
parties to a proceeding or their representatives under this rule 
and relevant to the adjudication of the claim or objection, shall 
be determined by the Court dealing with the claim or objection 
and not by a separate suit. 35

(3) Upon the determination of the questions referred to in 
sub-rule (2), the Court shall, in accordance with such determi
nation,—

(a) allow the claim or objection and release the pro
perty from attachment either wholly or to such extent as 4°
it thinks fit; or

(b) disallow the claim or objection; or

(c) continue the attachment subject to any mortgage, 
charge or other interest in favour of any person; or



(d) pass such order as in the circumstances of the case 
it deems fit.

(4) Where any claim or objection has been adjudicated upon 
under this rule, the order made thereon shall have the same

5 . force and be subject to the same conditions as to appeal or other
wise as if it were a decree.

(5) Where a claim or an objection is preferred and the
Court, under the proviso to sub-rule (1), refuses to entertain it, 
the party against whom such order is made may institute a suit

io to establish the right which he claims to tile property in dispute;
but, subject to the result of such suit, if any, an order so 
refusing to entertain the claim or objection shall be conclusive.

50. Where before the claim was preferred or the objection 
was made, the property attached had already been advertised 

15 for sale, the Court may—

(a) if the property is movable, make an order post
poning the sale pending the adjudication of the claim or 
objection, or

(b) if the property is immovable, make an order that,
20 pending the adjudication of the claim or objection, the pro

perty shall not be gold, or, that pending such adjudication, 
the property may be sold but the sale shall not be confirmed,

and any such order may be made subject to such terms and 
conditions as to security or otherwise as the Court thinks fit.” ;

25 (xxvi) in rule 66,—
(a) in sub-rule (2), in clause (a), after the words “the pro

perty to be sold” , the words “or, where a part of the property 
would be sufficient to satisfy the decree, such part” shall be 
inserted;

(b) to sub-rule (2), the following provisos shall be added, 
namely:—

“Provided that where notice of the date for settling the 
terms of the proclamation has been given to the judgment-debtor 
by means of an order under rule 54, it shall not be necessary to 
give notice under this rule to the judgment-debtor unless the 
Court otherwise directs;

Provided further that nothing in this rule shall be construed 
as requiring the Court to enter in the proclamation of sale its 
own estimate of the value of the property, but the proclamation 

_  shall include the estimate, if any, given, by either or both of the
parties.” ;

(xxtni) in rule 68,—

(0) for the words “thirty days”, the words “fifteen days” 
■hall be substituted;

7 -  f c  - -
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(b) for the words “fifteen days”, the words “seven days” 
shall be substituted;
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(gcxviii) in rule 69, in sub-rule (2), {or the word “seven", tta* 
word “thirty” shall be substituted;

(xxix) after rule 72, the following rule sh$ll be inserted, 
namely:—

“72A. (2) Notwithstanding anything contained in rule 72, a 5
mortgagee of immovable property shall not bid for or 
purchase property sold in execution of a decree on the 
mortgage unless the Court grants him leave to bid for or pur
chase the property.

(2) If leave to bid is granted to such mortgagee, then the 10 
Court shall fix a reserve price as regards the mortgagee, and 
unless the Court otherwise directs, the reserve price shall be—

(a) not less than the amount then due for principal,
interest and costs in respect of the mortgage if the pro
perty is sold in one lot; and 15

(b) in the case of any property sold in lots, not less
than such sum as shall appear to the Court to be 
properly attributable to each lot in relation to the 
amount then due for principal, interest and costs on the 
mortgage. ao
(3) In other respects, the provisions of sub-rules (2) and

(3) of rule 72 shall apply in relation to purchase by the decree- 
holder under that rule.” ;
(xxx) in rule 89, in sub-rule (2), for the words “any person, 

either owning such property or holding an interest therein by virtue 25 
of a title acquired before such sale”, the words “any person claiming 
an interest in the property sold at the time of the sale or at the time
of making the application, or acting for or in the interest of such 
person,” shall be substituted;

(xxxi) for rule 90, the following rule shall be substituted, 
namely:—

“90. (1) Where any immovable property has been sold in 
execution of a decree, the decree-holder, or the purchaser, or any 
other person entitled to share in a rateable distribution at assets, 
or whose interests are affected by the sale, may apply to the 35 
Court to set aside the sale on the ground of a material irregula- .
rity or fraud in publishing or conducting it. '

(2) No sale shall be set aside on the ground of irregularity 
or .fraud In publishing or conducting it unless, upon the facts 
proved, the Court is satisfied that the applicant has sustained 40 
.substantial injury by reason of such irregularity or fraud.

(3) No application to set aside a sale under this rule shall
be entertained upon any ground which the applicant could have 
taken on or before the date on which the proclamation of sale 
was drawn up. ^

Explanation.—The mere absence of, or defect in, attachment 
pf tije profiertyjwld .shall not, by itself, be(a .ground for setting ^ 
aside a sale under this rule.” ; "
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(txxii) in rtil* 92,—
___(<*J t0 lUb-ruli (2), thl following provilo shfill b£ added,
nifaifcly:—

“Provided that, where any property is sold in execution 
5 of< a decree pending the final disposal of any claim to, or any

objection to the attachment of, Siich property, the Court 
shall not confirm such sale until the final disposal of such 
claim or objection.” ;

(b) in sub-rule (2), for the words “the Court shall make an
io order setting aside the sale”, the following shall be substituted,

namely: —

“or in cases where the amount deposited under rule 89 is 
found to be deficient owing to any clerical or arithmetical 
mistake on the part of the depositor and such deficiency has 

15 been made good within such time as may be fixed by the
Court, the Court shall make an order setting aside the sale” ;
(c) after sub-rule (3), the following sub-rules shall be 

inserted, namely: —
“ (4) Where a third party challenges the judgment- 

20 debtor’s title by filing a suit against the auction-purchaser,
the decree-holder and the judgment-debtor shall be necessary 
parties to the suit.

(5) If the suit referred to in sub-rule (4) is decreed, 
the Court shall direct the dacree-holder to refund the money 

2<j to the auction-purchaser, and where such an order is passed
the execution proceeding in which the sale had been held 
shall, unless the Court otherwise directs, be revived at the 
stage at which the sale was ordered ” ;

30

(xxxiii) in rule 97, for sub-rule (2), the following sub-rule shall 
be substituted, namely: —

“ (2) Where any application is made under sub-rule (2), the 
Court shall proceed to adjudicate upon the application In accord
ance with the provisions herein contained.” ;

(xxxiv) for rules 98 to 103, the fetlowing rules shall "Be substi- 
j j  tuted, namely: —

*96. (2) Upon the determination of the questions referred to 
in rule 101, the Court shall, in accordance with such determina
tion and subject to the provisions of sub-rule (2),—

(a) make an order allowing the application and direct
ing that the applicant be put into the possession of the pro
perty ojr dismissing the application; or

(b) pass such other order as, in the circumstances of 
the case, it may deem fit.
(2) Where, ttgbn stidh deterihitiation, the Cdtirt IS satisfied 

that the Resistance or obstruction was occasioned without any 
just cause by the judgmerit-d6btbr or by some otfier person at

40

45
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his instigation or on his behalf, or by any transferee, where such 
transfer was made during the penSSIp^^EewSt^Tw cecuSon

’procee3mĝ TsEair®ectthâ S!e™apphca!vt7)epurS
sion of the property, and where the applicant is still resisted or 
obstructed in obtaining possession, the Court may also, at the 5 
instance of the applicant, order the judgment-debtor, or any 
person acting at his instigation or on his behalf, to be detained 
in the civil prison for a term which may extend to thirty days.

99. (1 ) Where any person other than the judgment-debtor
is dispossessed of immovable property by the holder of a decree 10 
for the possession of such property or, where such property has ' 
been sold in execution of a decree, by the purchaser thereof, he 
may make an application to the Court complaining of such dis
possession.

(2) Where any such application is made, the Court shall *5 
proceed to adjudicate upon the application in accordance with 
the provisions herein contained.

100. Upon the determination of the questions referred to in
rule 101, the Court shall, in accordance with such determina
tion,— 20

(a) make an order allowing the application and directing 
that the applicant be put into the possession of the property 
or dismissing tha application; or

(b) pass such other order as, in the circumstances of the
case, it may deem fit- *25

101. All questions (including questions relating to right,
title or interest in the property) arising between the parties to 
a proceeding on an application under rule 97 or rule 99 or their 
representatives, and relevant to the adjudication of the applica
tion, shall be determined by the Court dealing with the applica- 30
tion and not by a separate suit and for this purpose, the Court
shall, notwithstanding anything toth^contra^^ontained in any
o?ESna^^S t̂!!̂ imeTein^hr?orcê Tê wmecnSTav?yunsm?
tion to decide such questions.

102. Nothing in rules 98 and 100 shall apply to resistance or 35 
obstruction in execution of a decree for the possession of immov
able property by a person to whom the judgment-debtor has 
transferred the property after the institution of the suit in which 
the decree was passed or to the dispossession of any such person.

Explanation.—In this rule, “transfer” includes a transfer by ^  
operation of law.

103. Where any application has been adjudicated upon under 
rule 98 or rule 100, the order made thereon shall have the same 
force and be subject to the same conditions as to an appeal or 
otherwise as if it were a decree.’ ; i*
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(xxxv) after rule 103, the following rules shall be inserted, 
namely: —

“ 104. Every order made under rule 101 or rule 103 shall be 
subject to the result of any suit that may be pending on the date 
of commencement of the proceeding in which such order 1b 
made, if in such suit the party against whom the order under 
rule 101 or rule 103 is made has sought to establish a right 
which he claims to the present possession of the property.

105. (1) The Court, before which an application under any 
of the foregoing rules of this Order is pending, may fix a day 
for the hearing of the application.

(2) Where on the day fixed or on any other day to which 
the hearing may be adjourned the applicant does not appear 
when the case is called on for hearing, the Court may make an 
order that the application be dismissed.

(3) Where the applicant appears and the opposite party to 
whom the notice has been issued by the Court does not appear, 
the Court may hear the application ex parte and pass such order 
as it thinks fit.

Explanation.—An application referred to in sub-rule (1) 
includes a claim or objection made under rule* 58.

106. (I) The applicant, against whom an order is made 
under sub-rule (2) of rule 105 or the opposite party against 
whom an order is passed ex parte under sub-rule (3) of that 
rule or under sub-rule (1) of rule 23, may apply to the Court to 
set aside the order, and if he satisfies the Court that there was 
sufficient cause for his non-appearance when the application was 
called on for hearing, the Court shall set aside the order on such 
terms as to costs or otherwise as it thinks fit, and shall appoint 
a day for the further hearing of the application.

(2) No order shall be made on an application under sub
rule (1 ) unless notice of the application has been served on the 
other party.

(3) An application under sub-rule (1) shall be made within 
thirty days from the date of the order, or where, in the case of an 
ex pctrte order, the notice was not duly served, within thirty days 
from the date when the applicant had knowledge of the order. .

73. In the First Schedule, in Order XXII,—
(i) in rule 4, after sub-rule (3), the following sub-rules shall be 

inserted, namely: —
“ (4) The Court whenever it thinks fit, may exempt the 

plaintiff from the necessity of substituting the legal representa
tives of any such defendant who has failed to file a written sta e- 
ment or who, having filed it, has failed to appear and contest 
the suit at the hearing; and judgment may, in such casebe  
pronounced against the said defendant n o t w  thstanding the 
death of such defendant and shall have the same force and effect 
as if it has been pronounced before death took place. _
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(a) the plaintiff was ignorant of the death of a defen
dant, and could not, for that reason, make an application for 
the substitution of the legal representative of the defendant 
under this rule within the period specified in the Limitation 5

' Act, 1963, and the suit has, 'in consequence, abated, and
(0) the plaintiff applies after the expiry of the period 

specified therefor in the Limitation Act, 1963, for setting 
aside the abatement and also for the admission of that appli
cation under section 5 of that Act on the ground that he had, 10 
by reason of such ignorance, sufficient cause for not making 
the application within the period specified in the said Act,

the Court shall, in considering the application under the said 
section 5, have due regard to the fact of such ignorance, if 
proved.” ; I5

(ii) after rule 4, the following rule shall be inserted, namely:—

“4A. (I) If, in any suit, it shall appear to the Court that any 
party who has died during the pendency of the su'it has no legal 
representative, the Court may, on the application of any party 
to the suit, proceed in the absence of a person representing the 2Q 
estate of the deceased person, or may by order appoint the 
Administrator-General, or an officer of the Court or such other 
person as it thinks fit to represent the estate of the deceased 
person for the purpose of the suit; and any judgment or order
subsequently given or made in the suit shall bind the estate of 25
the deceased person to the same extent as he would have been 
bound if a personal representative of the deceased person had 
been a party to the suit.

(2) Before making an order under this rule, the Court—
(o) may require notice of the application for the order 30 

to be given to such (if any) of the persons having an inte
rest in the estate of the deceased person as it thinks fit; and

(b) shall ascertain that the person proposed to I)®
appointed to represent the estate of the deceased person is
willing to be so appointed and has no interest adverse to 35
that of the deceased person.” ;

(iii) to rule 5, the following proviso shall be added, namely: —
"Provided that where such question arises before an Appel

late Court, that Court may, before determining the question, 
direct any subordinate Court to try the question and to return 40 
the records together with evidence, if any, recorded at such trial, 
its findings and reasons therefor, and the Appellate Court may 
take the same into consideration in determining the question.” ;
(iv) in rule 9, the following Explanation shall be inserted at

tne end, namely:— 45

"Explanation.—Nothing in thig rule shall be construed as 
barring, in any later suit, a defence based on the facts which 
constituted the cause of action in the suit which had abated or 
had been dismissed under this Order” ;

58

(5) Where—

of 1963. 

of 1963.



(v) alter rule 10, the following rule shall t>e inserted, namely:—

“ 10A. Whenever a pleader appearing for a party to the 
suit comes to know of the death of that party, he shall inform 
the Court about it, and the Coiurt shall thereupon give notice 
of such death to the other party, and, for this purpose, the con
tract between the pleader and the^EceaSe^party^aiT^ie'dee^

* * * * *
74. In the First Schedule, in Order XXIII,—

(i) for rule 1, the following rule shall be substituted, namely: —

“1. (1) At any time after the institution of a suit, the plaintiff 
may as against all or any of the defendants abandon his suit or 
abandon a part of his claim: .

Provided that where the plaintiff is a minor cr other per
son to whom the provisions contained in rules 1 to 14 of Order 
XXXII extend, neither the suit nor any part of the claim shall 
be abandoned without the leave of the Court.

(2) An application for leave under the proviso to sub-rule
(I) shall be accompanied by an affidavit of the next friend and 
also, if the minor or such other person is represented by a pleader, 
by a certificate of the pleader toi the effect that the abandonment 
proposed is, in his opinion, for the benefit of the minor or such 
other person.

(3) Where the Court is satisfied,—
(a) that a suit must fail by reason of some formal defect,

or
(b) that there are sufficient grounds for allowing the 

plaintiff to institute a fresh su'it for the subject-matter of a 
suit or part of a claim,

it may, on such terms as it thinks fit, grant the plaintiff permission 
to withdraw from such suit or such part of the claim with liberty 
to institute a fresh suit in respect of the subject-matter of such 
suit or such part of the claim.

(4) Where the plaintiff—
(a) abandons any suit or part of claim under sub-rule

(1). or
(b) withdraws from a suit or part of a claim Without 

the permission referred to in sub-rule (3),
he shall be liable for such costs as the Court may award and shall 
be precluded from instituting any fresh suit in respect of such 
subject-matter or such part of the claim.

(5) Nothing in this rule shall be deemed to authorise the 
Court to permit one of several plaintiffs to abandon a suit or 
part of a claim under sub-rule (1 ), or to withdraw, under sub
rule (3), any suit or part of a claim, without the consent of the 
ojther plaintiffs.” ;
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<ii) after rule 1, the following rule shill be inserted, namely: —

“1A. Where a suit is withdrawn or abandoned by a plaintiff 
under rule 1, and a defendant applies to be transposed as a plain
tiff under rule 10 of Order I, the Court shall, in considering such 
application, have due regard to the question whether the appli- 
rant has a substantial question to be decided as against any of 
the other defendants.” :

(iii) in rule 3,—

(a) after the words “lawful agreement or compromise” , the 
words “in writing and Signed by the parties” shall be inserted;

(b) for the words “so far as it relates to the suit” , the words 
“so far as it relates to the parties to the suit, whether or not the 
subject-matter of the agreement, compromise or satisfaction is 
the same as the subject-matter of the suit” shall be substituted:

(iv) to rule 3, the following proviso shall be added, namely: —
15

“Provided that where it is alleged by one party and denied by 
the other that an adjustment or satisfaction has been arrived at, 
the Court shall decide the question; but no adjournment shall be 
granted for the purpose of deciding the question, unless the Court, 
for reasons to be recorded, thinks fit to grant such adjournment.” ; ^

(v) in rule 3. the following Explanation shall be inserted at the 
end, namely: —

“Explanation.—An agreement or compromise which is 
void or voidable under the Indian Contract Act, 1972, shall not g 0f 1372. 
be deemed to be lawful within the meaning of this rule.” ;

25
(vi) after rule 3, the following rules shall be inserted, namely: —

‘3A. No suit shall lie to set aside a decree on the ground 
that the compromise on which the decree is based was not law
ful.

' 3B. (2) No agreement or compromise in a representative 30
suit shall be entered into without the leave of the Court expressly 
recorded in the proceedings: and any such agreement or compro
mise entered into without the. leave of the Court so recorded 
shall be void.

(2) Before granting such leave, the Court shall give notice 35 
in Mich manner as it may think flt to such persons as may appear 
to it to be interested in the suit.

Explanation.—In this rule, “representative suit” means,—
(a) a suit under section 91 or section 92,
(b) a suit under rule 8 of Order I, 40

*0
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(c) a suit in which the manager of an undivided Hindu 
family sues or is sued as representing the other members of 
the family,

(d) any other suit in which the decree passed may, by 
virtue of the provisions otf this Code or of any other law for 
the time being in force, bind any person who is not named 
as party to the suit.’.

75. In the First Schedule, in Order XXVI,—

(i) to rule 1, the following proviso and Explanation shall be 
added, namely: —

“Provided that a commission for examination on interroga
tories shall not be issued unless the Court, for reasons to be 
recorded, thinks it necessary so to do.

Explanation.—The Court may, for the purpose of this rule, 
accept a certificate purporting to be signed by a registered 
medical practitioner as evidence of the sickness or infirmity of 
any person, without calling the medical practitioner as a wit
ness.” ; •
(ii) in rule 4,—

10

20

25

(a) in sub-rule (1), for the words “for the examination of”, 
the words “for the examination on interrogatories or otherwise 
of—” shall be substituted;

(b) to sub-rule (1), the following provisos shall be added, 
namely: —

“Provided that where, under rule 19 of Order XVI, a 
person cannot be ordered to attend a Court in person, a 
commission shall be issued for his examination if his evi
dence is considered necessary in the interests of justice:

Provided further that a commission for examination 
- 0 of such person on interrogatories shall not be issued unless

the Court, for reasons to be recorded, thinks it necessary so 
to do.” ;

(iii) in rule 7, for the brackets and words “ (subject to the pro
visions of the next following rule)” , the brackets, words and figure 
“ (subject to the provisions of rule 8) ” shall be substituted:

35

40

45

(iv) after rule 10, the following heading and rules shall be in
serted, namely:—

“Commissions for scientific investigation, performance of 
ministerial act and sale of movable property

10A. (1) Where any question arising in a suit involves 
any scientific investigation which cannot, in the opiriion of the 
Court, be conveniently conducted before the Court, the Court may, 
if it thinks it necessary or expedient in the interests of justice so 
to do, issue a commission to such person as it thinks fit, directing 
him to Inquire into such question and report thereon to the Court.
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(2) The provisions of rule 10 of this Order shall, as far as 
may be, apply in relation to a Commissioner appointed under 
this rule as they apply in relation to a Commissioner appointed 
under rule 9.

10B. (1) Where any question arising in a suit involves the 5 
performance of any ministerial act which cannot, 'in the opinion 
of the Court, be conveniently performed before the Court, the 
Court may, if, for reasons to be recorded, it is of opinion that it 
is necessary or expedient in the interests of justice so to do, 
issue a commission to such person as it thinks fit, directing him 10 
to perform that ministerial act and report thereon to the Court.

(2) The provisioins of rule 10 of this Order shall apply in 
relation to a Commissioner appointed under this rule as they 
apply in relation to a Commissioner appointed under rule 9.

10C. (1) Where, in any suit, it becomes necessary to sell 15
any movable property which is in the custody of the Court 
pending the determination of the suit and which cannot be
conveniently preserved, the Court may, if, for reasons to be
recorded, it is of opinion that it is necessary or expedient in the 
interests of justice so to do, issue a commission to such person 20 
as it thinks fit, directing him to conduct such sale and report 
thereon to the Court.

(2) The provisions of rule 10 of this Order shall apply in
relation to a Commissioner appointed under this rule as they 
apply in relation to a Commissioner appointed under rule 9. 25

(3) Every such sale shall be held, as far as may be, in 
accordance with the procedure prescribed for the sale of movable 
property in execution of a decree.” ;
(v) after rule 16, the following rule shall be inserted, namely: —

“ 16A. (1) Where any question put to a witness is objected 3° 
to by a party or his pleader in proceedings before a Commis
sioner appointed under this Order, the Commissioner shall take 
down the question, the answer, the objections and the name of 
the party or, as the case may be, the pleader so objecting:

Provided that the Comm'issioner shall not take down the 35 
answer to a question which is objected to on the ground of privi
lege but may continue with the examination of the witness, leav
ing the party to get the question of privilege decided by the Court, 
and, where the Court decides that there is no question of privi
lege, the witness may be recalled by the Commissioner and exa- 4° 
mined by him or the witness may be examined by the Court with 
regard to the question which was objected to on the ground of 
privilege.

(2) No answer taken down under sub-rule (1) shall be 
read as evidence in the suit except by the order of the Court.” ; 45
(in) to sub-rule (1) of rule 17, the following proviso shall be 

added, namely:—
“Provided that when the Commissioner is not a Judge of a 

Civil Court, he shall not be competent to impose penalties; but
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10

such penalties may be imposed on the application of such Coin- 
missioner by the Court by which the commission was issued.” ;
(tHi) after rule 18, the following rules shall be inserted, 

namely:—

“18A. The provisions of this Order shall apply, so far as Applica-
may be, to proceedings in execution of a decree or order. tion of

Order 
to exe
cution 
pro.
ceedings.

18B. The Court issuing a commission shall fix a date on or Court to 
before which the commission shall be returned to it after exe- ^  
cution, and the date so fixed shall not be extended except where 
the Court, for reasons to be recorded, is satisfied that there is 0f com_ 
sufficient cause for extending the date.” ; mission.

(viii) in rule 22, for the figures and word “16, 17 and 18”, the 
words, brackets, figures and letters “sub-rule (1) of rule 16A, 17, 18 
and 18B” shall be substituted.

15 76. In the First Schedule, in Order XXVII,— Amend
(i) in rule 5, the words “but the time * * * so extended jg °*

shall not exceed two months in the aggregate” shall be inserted at xxvil 
the end:

(ii) after rule 5, the following rules shall be inserted, namely: —

“5A. Where a suit is instituted against a public officer for Govern, 
damages or other relief in respect of any act alleged to have 
been done by him in his official capacity, the Government shall joined
be joined as a party to the suit. as a

party in 
a suit 
against 
a public 
officer.

25

30

35

5B. (1) In every suit or proceeding to which the Govern
ment, or a public officer acting in his official capacity, is a party, 
it shall be the duty of the Court to make, in the first instance, 
every endeavour, where it is possible to do so consistently with 
the nature and circumstances of the case, to assist the parties in 
arriving at a settlement in respect of the subject-matter of the 
suit.

(2) If, in any such suit or proceeding, at any stage, 
it appears to the Court that there is a reasonable possibility of 
a settlement between the parties, the Court may adjourn the 
proceeding for such period as it thinks fit, to enable attempts to 
be made to effect such a settlement.

(3) The power cojnferred under sub-rule (2) is in addition 
to any other power of the Court to adjourn proceedings. .

Duty of 
Court 
in suits 
against 
the Gov
ernment 
or a pub
lic offi
cer to as
sist in 
arriving 
at a settle
ment.



Amend, 
ment of 
Order 
XX VII A.

Proce
dure in 
suits in
volving 
validity 
of any 
statutory 
instru
ment.

Power of 
Court 
to add 
Govern
ment or 
other 
authority 
as a 
defen
dant in 
a suit 
relating 
to the
validity 
of any 
statutory 
instru
ment.

Costs.

77. In the First Schedule, ia  Order XXVIIA,—

(i) in  the heading, a fter the w ords ‘ ‘In terp reta tion  o f  th b  
Co nstitu tio n” , the w ords " or as to the V alid ity  of a n y  S ta tu to ry  
In str u m e n t ’ ’ shall be inserted;

(ii) after rule 1, the following rule shall be inserted, namely:— 5

“ 1A. In any suit in which it appears to the Court that any 
question as to the validity of any statutory instrument, not being 
a question of the nature mentioned in rule 1, is involved, the 
Court shall not proceed to determine that question except after 
giving notice— 10

(a) to the Government Pleader, if the question concerns 
the Government, or

(b) to. the authority which issued the statutory instru
ment, if the question concerns an authority other than Gov
ernment.” ; 15

(iii) after rule 2, the following rule shall be inserted, namely: —

“2A. The Court may, at any stage of the proceedings in. any 
suit involving any such question as is referred to in rule 1A, 
order that the Government or other authority shall be added as 
a defendant if- tha Government Pleader or the pleader appearing 20 
in the case for the authority which issued the instrument, as 
the case may be, whether upon receipt of notice under rule 1A or 
otherwise, applies for such addition, and the Court is satisfied 
that such addition is necessary or desirable for the satisfactory 
determination of the question.” ; *5

(iv) for rule 3, the following rule shall be substituted, namely:—

“3. Where, under rule 2 or rule 2A, the Government or any 
other authority is added as a defendant in a suit, the Attorney- 
General, Advocate-General, or Government Pleader or Govern
ment or other authority shall not be entitled to, or liable for, 30 
costs in the Court which ordered the addition unless the Court, 
having regard to all the circumstances of the case for any special 
reason, otherwise orders.” ;

(v) after rule 4, the following Explanation shall be 'inserted,
namely:— 35

‘Explanation.—In this Order, “statutory instrument” means 
a rule, notification, bye-law, order, scheme or form made as speci
fied under any enactment.’.
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9 of 1879.

78. In the First Schedule, in Order XXX,—

(i) in rule 2, for the proviso below sub-rule (3), the following 
proviso shall be substituted, namely:—

“Provided that all proceedings shall nevertheless continue 
j  in the name of the firm, but the name of the partners disclosed

in the manner specified in sub-rule (2) shall be entered in the 
decree.” ;

(ii) for rule 8, the following rule shall be substituted, namely: —

“8. (2) Any person served with summons as a partner 
io under rule 3 may enter an appearance under protest, denying

that he was a partner at any material time.

(2) On such appearance befing made, either the plaintiff or 
the person entering the appearance may. at any time before the 
date fixed for hearing and final disposal of the suit, apply to the

15 Court for determining whether that person was a partner of
the firm and liable as such.

(3) If, on such application, the Court holds that he was a 
partner at the material time, that shall not preclude the person 
from filing a defence denying the liability of the firm in respect

30 of the claim against the defendant.

(4) If the Court, however, holds that such person was not a 
partner of the firm and was not liable as such, that shall not 
preclude the plaintiff from otherwise serving a summons on 
the firm and proceeding with the suit: but in that event, the

25  plaintiff shall be precluded from alleging the liability of that
person as a partner of the firm in execution of any decree that 
may be passed against the firm.” ;

(iii) for rule 10 , the following rule shall be substituted, namely: —

“10. Any person carrying on business in a name or style 
30 other than his own name, or a Hindu undivided fam'ily carrying

on business under any name, may be sued in such name or style 
as if it were a firm name, and, in so far as the nature of such 
case permits, all rules under this Order shall apply accordingly.”.

79. In the First Schedule, in Order XXXII,—

35 (i) in rule 1, the following Explanation shall be inserted at the
end, namely:—

*Explanation.—In this Order, “minor” means a person who 
has not attained his majority within the meaning of section 3 
of the Indian Majority Act, 1875, where the suit relates to any 

^  of the matters mentioned in clauses (a) and (b) of section 2
of that Act or to any other matter/;

mt> LA—14, '
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(ii) after rule 2, the following rule shall be inserted, namqjy:—
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“2A. (I) Where a suit has been instituted on behalf of the 
minor by his next friend, the Court may, at any stage o{ the 
suit, either of its own motion or on the application of any de
fendant, and for reasons to be recorded, order the next friend 5 
to give security for the payment of all costs incurred or likely ' 
to be incurred by the defendant.

(2) Where such a suit is instituted by an indigent person, 
the security shall include the court-fees payable to the Govern
ment.

(3) The provisions of rule 2 of Order XXV shall, so far as 
may be, apply to a suit where the Court makes an order under 
this rule directing security to be furnished.” ;

(iii) in rule 3,—

(a) in sub-rule (4) ,— *5

(i) the words “to the minor and” shall be omitted;
(ii) for the words “upon notice to the father or other 

natural guardian” , the words “upon notice to the father or 
where there is no father, to the mother, or where there is 
no father or mother, to other natural guardian” shall be 20 
substituted;

(iii) for the words “no father or other natural guardian” , 
the words “no father, mother or other natural gQardian” 
shall be substituted;

(b) after sub-rule (4), the following sub-rule shall be in 25 
serted, namely: —

U(4A) The Court may, in any case, if it thinks fit, issue 
notice under sub-rule (4) to the minor also” ;

(it>) after rule 3, the following rule shall be inserted, namely: —

“3A. (1 ) No decree passed against a minor shall be set aside 30 
merely on the ground that the next friend or guardian for the 
suit of the minor had an interest in the subject-matter of the 
suit adverse to that of the minor, but the fact that by reasojn 
of such adverse interest of the next friend or guardian for the 
suit, prejudice has been caused to the interests of the minor, 3 5  

shall be a ground for setting aside the decree.

(2) Nothing in this rule shall preclude the minor from ob
taining any relief available under any law by reason of the mis
conduct or gross negfigence on the part of the next friend or 
guardian for the suit resulting in prejudice to the interests of the 40

(«) in rule 4.—

(ft) in sub-rule (3), after the ^ord “ consent” , $e . ynrds “to 
Writing” shall be r '



(b) in sub-rule (4),  after the words “any fund In Coyr£in 
which the minor is interested”, the wqrds “or out of the pro
perty of the minor” shall be inserted;

(tri) in rule 6, to sub-rule (2), the following proviso shall be 
added, namely:—

“Provided that the Court may, for reasons to be recorded, 
dispense with such security while granting leave to the next 
friend or guardian for the suit to» rgpeiye jquopey ̂ r fitter movable 
property under a decree or order, where such next friend or 
guardian—

(a) is the manager of a Hindu undivided family and the 
decree or order relates to the property or business of the family; 
or

(b) is the parent of the minor.” ;
. . „ ^ t * i . ..i, -» - .

(vii) in rule 7, after sub-rule (1), the following sub-rule shall 
be inserted, namely:—

“ (1A) An application for leave under sub-rule (1) shall be 
accompanied by an affidavit of the next friend or the guardian 
for the suit, as the case may be, and also, if the minor is repre
sented by a . pleader, by the certificate of the pleader, to the 
effect that the agreement or compromise proposed is, in his 
opinion, for the benefit of the minor:

Provided that the opinion so expressed, whether in the 
affidavit or in the certificate shall not preclude the Court from 
examining whether the agreement or compromise proposed is 
for the benefit of the minor.” ;

(viii) for rule 15, the following rule shall be substituted, 
namely:—

“15. Rules 1 to 14 (ex ce^ .^ e ,2 A ) sl$U,, ? o , ^  as jnay be, Rule#,, 
apply to persons adjudged, before or during the pendency of the l to i i  
suit, to be of unsound mind and Shall alsq apply to pepsons yrho, ^**ce?jK 
thoiugh not so adjudged, are found by the Court on enquiry to be to 
incapable, by reason of any mental infirmity, of protecting their to per- 
interest when suing or being; sued.” ; ®onr of- •

unsound
mind.

(ix) for rule 16, the following rule shall be substituted, namely;—
“ 16. (1) Nothing contained in this Order shall apply to the Savin®* 

Ruler of a foreign State suing or beiing sued in t h e m i^ o f  his 
State, or being sued by the direction of the Central Government 
in the name of an agent or in any other name.

(2) Nothing contained in this Order shall be construed as 
affecting or in any way derogating from the provisions of any 
local law for the time bcttng in force relating to suits by or 
against minors or by or against lunatics or other plerspjns of un
bound mind.”. _____
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80. In the First Schedule, after Order XXXII, the following Ordftr 
shalTbe inserted, namely:—

‘ORDER XXXIIA 

S u its  R elating to M atters C oncerning the F a m il y

1. (I) The provisions of this Order shall apply to suits or pro- j  
ceedings relating to matters concerning the family.

(2) In particular, and without prejudice to the generality of
the provisions of sub-rule (2), the provisions of this Order shall 
apply to, the following suits or proceedings concerning the family, 
namely:— I0

(a) a suit or proceeding for matrimonial relief, including a 
suit or proceeding for declaration as to the validity of a marriage 
or as to the matrimonial status of any person;

(b) a suit or proceeding for a declaration as to the legitimacy 
of any person;

(c) a suit or proceeding in relation to the guardianship of 
the person or the custody of any minor or other member of the

' 'family, under a disability;

(d) a suit or proceeding for maintenance;
(e) a suit or proceeding as to the validity or effect of an ^  

adoption;
(f) a suit or proceeding, instituted by a member of the 

family, relating to wills, intestacy and succession;

(g) a suit or proceeding relating to any other matter concern
ing the family in respect of which the parties are subject to 25 
their personal law.
(3) So much of this Order as relates to a matter provided for 

by a special law in respect of any suit or proceeding shall not apply 
to that suit or proceeding.

2. In every suit or proceeding to which this Order applies, the 30 
proceedings may be held in camera if the Court so desires and shall 
be so held if either party so desires.

* 3. (2) In every suit or proceeding to which this Order applies,
an endeavour shall be made by the Court In the first instance, where 
it is possible to do so consistent with the nature and circumstances of 3 5  

the case, to assist the parties in arriving at a settlement in respect of
• the subject-matter of the suit.

(2) If, in any such suit or proceeding, at any stage it appears to 
the Court that there 'is a reasonable poissibility of a settlement bet

' ween the* parties, the Court may adjourn the proceeding for such
period as it thinks fit to enable attempts to be made to effect such a 
settlement.

,+i -

(3) The power conferred by sub-rule (2) shall be In addition to, 
and not in derogation of, any other power of the Court to adjourn 
the proceedings.



4. In every suit or proceeding to which this Order applies, it 
shall be open to the Court to secure the services of such person (pre
ferably a woman where available), whether related to the parties or 
not, including a person professionally engaged in promoting the wel
fare of the family as the Court may think fit, for the purpose of as
sisting the Court in discharging the functions imposed by rule 3 of 
this Order.

5. In every suit or proceeding to which this Order applies, it 
shall be the duty of the Court to inquire, so far it reasoinably can, 
into the facts alleged by the plaintiff and into any facts alleged by 
the defendant.

6. For the purposes of this'Order, each of the following shall be 
treated as constituting a family, namely: —

(a) (i) a man and his wife living together,

(ii) any child or children, being issue of theirs; or ojf such 
man or such wife,

(iii) any child or children being maintained by such man and 
wife;

(b) a man not having a wife or not living together with his 
wife, any child or children, being issue of his, and any child or 
children being maintained by him;

(c) a woman not having a husband or not living together 
with her husband, any child or children being issue of hers, and 
any child or children being maintained by her;

(d) a man or woman and his or her brother, sister, ancestor 
or lineal descendant living with him or her; and

(e) any combination of one or more of the groups specified 
in clause (a), clause (b ), clause (c) op clause (d) of this rule.
Explanation.—For the avoidance of doubts, it is hereby declared 

that the provisions of rule 6 shall be without any prejudice to the 
concept of “family” in any personal law or in any other law for the 
time being in force.’.

81. In the First Schedule, in Order XXXIII,—
(i) for the heading, the following shall be substituted, namely: —

“Surrs by  Indigent P ersons” ;

(ii) in the Order, for the word “pauper”, wherever it occurs, the 
words “indigent person”, shall, with such grammatical variations or 
cognate expressions as may be necessary, be substituted;

(iii) in rule 1, for the Explanation, the following Explanations 
shall be substituted, namely:—

“Explanation 1.—A person is an indigent person,—
(a) if he is not possessed of sufficient means (other than 

property exempt from attachment in execution of a decree 
and the subject-matter of the suit) to enable him to pay the 
fee prescribed by law for the plaint in such suit, or
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(b) Where ho such fee it preigrfb^l, ff h£ if tuk entitled 
to property worth one thousand ftipe& dither thin pro
perty exempt from attachment in execution o2 i  decrei’ and 
the subject-matter of the suit.

• . - • 
Explanation II— Any property which is acquired by a per- 5 

son alter the presentation of his application for penniMton to sue 
as an indigent person, and before the decision of the application, 
shall be taken into account in considering the question whether 
or not the applicant is an indigent person.

Explanation III.—Where the plaintiff sues in a rgpr^senta- JQ 
tive capacity, the question whether he is an indigent person shall 
be determined with reference to the means possessed by him in 
such capacity.” ;

(iv) after rule 1, the following rule shall be inserted, namely:—
“ 1A. Every inquiry into the question whether or not a per

son is an indigent person shall be made, in the first instance, by 
the chief ministerial officer of the Court, unless the Court other
wise directs, and the Court may adopt the report of such officer 
as its own finding or may itseli make an inquiry into the question.” ;
(0 ) to rule 3, the following proviso shall be added, namely:— 20

“Provided that, where there are more plaintiffs than one, 
it shall be sufficient if the application is presented by one of the 
plaintiffs.” ;

(tn) in rule 5,—
(a) to clause (c), the following proviso shall be added, 25 

namely: —
“Provided that no application shall be. rejected if, even 

after the value of the property disposed of by the applicant 
is taken into account, the applicant would be entitled to sue 
as an indigent person ” ; 30
(b) in clause (c ), the word “or”  shall fie insertfed* at tlie end;
(c) after clause (e), the following clauses shall be inserted,

namely: — *
; .. . .» : • * , . -L it

“ (/) where the allegations made by the applicant in the 
application show that the suit would be barred' by any law 35 
for the time being in force, or

(g) where any other person, has entered into an agree* 
ment with him to finance the litigation.” ;

(ini) in rule 7,—
(a) in sub-rule (2), for the words “a memorandum of the 40 

substance of their evidence”, the words “a' full record dT their 
evidence” shall be substituted;

(b) after sub-rule (1), the following sub-rule shall be 
inserted, namely:—

“ (1A) The examination of the witnesses under sub-rule 45
(2) shall be confined to the matters" specified in clause (b),



clause (c) and clause (e) of rule 5 but the examination of 
the applicant or his agent may relate to any of the matters 
specified in rule 5.”.

(c) in sub-rule (2), for the words “as herein provided”, the 
words and figure “under rule 6 or under this rule’f shall be sub
stituted;
(tHU) in rule 8, for the brackets and words “ (other than fees 

payable for service of process)”, the words “or fees payable for 
service of process” shall be substituted;

(ix) after rule 9, the following rule shall be inserted, namely:—

“9A. (1) Where a person, who is permitted to sue as an indi- Court to
gent person, is not represented by a pleader, the Court may, if assign a
the circumstances of the case so require, assign a pleader to him. plea(ler

to an
(2) The High Court may, with the previous approval of the unrepre

State Government, make rules providing for— sented
indigent

(a) the mode of selecting pleaders to be assigned under person* 
sub-rule (I);

(b) the facilities to be provided to such pleaders by the 
Court;

(c) any other matter which is required to be or may be 
provided by the rules for giving effect to the provisions of 
sub-rule (1).” ;

(x) in rule 11, in clause (a), after the words “such service”, the 
words “or to present copies of the plaint or concise statement” shall 
be inserted;

(xi) in rule 15, for the words “provided that he first pays” , the 
words “provided that the plaint shall be rejected if he does not pay, 
either at the time of the institution of the suit or within such time 
thereafter as the Court may allow,” ;

(xii) after rule 15, the following rule shall be inserted, namely:—

“ 15A. Nothing contained in rule 5, rule 7 or rule 15 shall pre- Grant ot 
vent a Court, while rejecting an application under rule 5 or re- time 
fusing an application under rule 7, from granting time to the for pay- 
applicant to pay the requisite court-fee within such time as may 
be fixed by the Court or extended by it from time to time; and 0 * ***
upon such payment and on payment of the costs referred to in 
sub-rule (2) of rule 15 within that time, the suit shall be deemed 
to have been instituted on the date on which the application for 
permission to sue as an indigent person was presented.” ;

(xiii) after rule 16, the following rule shall be inserted, namely: —

“17. Any defendant, who desires to plead a set-off or counter- Defence 
claim, may be allowed to set up such claim as an indigent per- by an 
son, and the rules contained in this Order shall so far as may be, indigent 
apply to hint as if< lw were a plaintiff and his written statement pen00' 
were • plaint”.
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82. In the First Schedule, in Order XXXIV,—
» • * *

(i) in rule 6, for the words “the last preceding rule” , the word 
and 3gurs “rule 5” shall be substituted;

* * • • j

(ii) in rule 8A,—

(o) for the words “the last preceding rule” , the word and 
figure “rule 8” shall be substituted;

(b) for the words “on application by him” , the words “on 
application by him in execution” shall ba substituted; *0

• * • •

(iii) to rule 10, the following proviso shall be added, namely: —

“Provided that where the mortgagor, before or at the time 
of ths institution of the suit, tenders or deposits the amount due 
on the mortgage, or such amount as is not substantially deficient *5 
in the opinion of the Court, he shall not be ordered to pay the 
costs of the suit to the mortgagee and th* mortgagor shall be 
entitled to recover his own costs of the suit from the mortgagee, 
unless the Court, for reasons to ba recorded, otherwise directs.” ;

(iv) after rule 10, the following rule shall be inserted, namely:— 2o

“ 10A. Where in a suit for foreclosure, ths mortgagor has, 
before or at the time of the institution of the suit, tendered or 
deposited fha sum due on the mortgage, or such sum as is not 
substantially deficient in the opinion of the Court, the Court shall 
direct the mortgagee to pay to the mortgagor mesne profits for 25 
the period beginning with the institution of the suit.” ;

(v) rule 15 shall be re-numbered as sub-rule (1) of that
rule^nd after sub-rule (1) as so re-numbered, the following sub- .. 
rule shall be inserted, namely: —

“ (2) Where a decree orders payment of money and charges 30 
it on immovable property on default of payment, the amount 
may ba realised by sale of that property in execution of that 
decree.”.

83. In the First Schedule, in Order XXXVI,—
(i) in rule 3,— 35

(a) in sub-rule ( 1 ), after the words “may be filed”, the 
words “with an application” shall inserted;

(b) in sub-rule (2),— ■

(i) for the words “The agreement” , the words “The
application” shall be substituted; 40

(ii) for the words “it was presented”, the words “the
application was presented” shall be substituted;



(ii) after rule 5, the following rule shall be inserted, namely:— 

“6- No appeal shall lie from a decree passed under rule 5.”

84. In the First Schedule, in Order XXXVII,—
(i) in the heading, the words “ on N egotiable Instrum ents” shall 

be omitted;

(ii) for rule 1, the following rule shall be substituted, namely:—

“1. (I) This Order shall apply to the following Courts, 
namely: —

(a) High Courts, City Civil Courts and Courts of Small 
Causes; and

(b) other Courts:
Provided that in respect of the * Courts referred to in clause

(b), the High Court may, by notification in the Official Gazette, 
restrict the operation of this Order only to such categories of 
suits as it deems proper, and may also, from time to time, as the 
circumstances of the case may require, by subsequent notifica
tion in the Official Gazette, further restrict, enlarge or vary, the 
categories of suits to be brought under the operation of this 
Order as it deems proper.

(2) Subject to the provisions of sub-rule (I), the Order 
applies to the following classes of suits, namely:—

(o) suits upon bills of exchange, hundies and promis
sory notes;

(b) suits in which the plaintiff seeks only to recover a 
debt or liquidated demand in money payable by the defen
dant, with or without interest, arising,—

(i) on a written contract; or
(ii) on an enactment, where the sum sought to be 

recovered is a fixed sum of money or in the nature of a 
debt other than a penalty; or

(iii) on a guarantee, where the claim against the 
principal is in respect of a debt or liquidated demand 
only” ;

(iii) for rule 2, the following rule shall be substituted, namely:-
‘2. (I) A suit, to which this Order applies, may if the plain

tiff desires to proceed hereunder, be instituted by presenting a 
plaint which shall contain,—

(a) a averment to the effect that the suit is filed
under this Order;

2924) LS—15.
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(b) that no relief, which does not fall within the ambit
of this rule, has been claimed in the plaint; and

(c) the following inscription, immediately below the
number of the suit in the title of the suit, namely:—

“ (Under Order XXXVII of the Code of Civil Proce- 5 
dure, 1908).” ;

12) The summons of the suit shall be in Form No. 4 in Ap
pendix B or in such other Form as may, from time to time, be 
prescribed.

(3) The defendant shall not defend the suit referred to 10 
in sub-rule (I) unless he enters an appearance*** and in default 
of his entering an appearance*** the allegations in the plaint shall 
be deemed to be admitted and the plaintiff shall be entitled to a 
decree for any sum, not exceeding the sum mentioned in the 
summons, together with interest at the rate specified, if any, 15 
up to the date of the decree and such sum for costs as may be 
determined by the High Court from time to time by rules made 
in that behalf and such decree may be executed forthwith.’ ;

(it?) for rule 3, the following rule shall be substituted, namely:—
“3. (1 ) In a suit to which this Order applies, the plaintiff 20 

shall, together with the summons under rule 2, serve on the 
defendant a copy of the plaint and annexures thereto and the 
defendant may, at any time within ten days of such service, 
enter an appearance either in person or by pleader and, in 
either case, he shall file in Court an address for service of 25 
notices on him.

(2) Unless otherwise ordered, all summonses, notices and
other judicial processes, required to be served on the defen
dant, shall be deemed to have been duly served on him if they 
are left at the address given by him for such service. 30

(3) On the day of entering the appearance, notice of such 
appearance shall be given by the defendant to the plaintiff’s 
pleader, or, if the plaintiff sues in person, to the plaintiff him
self, either by notice delivered at or sent by a pre-paid letter 
directed to the address of the plaintiff’s pleader or of the plain- 35 
tiff, as the case may be.

(4) If the defendant enters an appearance, the plaintiff 
shall thereafter serve on the defendant a summons for judg
ment in Form No. 4A in Appendix B or such other Form as 
may be prescribed from time to time, returnable not less than 4°  
ten days from the date of service supported by an affidavit 
verifying the cause of action and the amount claimed and stat
ing that in his belief there is no defence to the suit

(5) The defendant may, at any time within ten days from 
the service of such summons for judgment, by affidavit or 45 
otherwise disclosing such facts as may be deemed sufficient to 
entitle him to defend, apply on such summons for leave to 
defend such suit, and leave to defend may be granted to him



unconditionally or upon such terms as may appear to the 
Court or Judge to be just:

Provided that leave to defend shall not be refused unless 
the Court is satisfied that the facts disclosed by the defendant do 
not indicate that he has a substantial defence to raise or that ■ 
the defence intended to be put up by the defendant is frivolous 
or vexatious:

Povided further that, where a part of the amount claimed by 
the plaintiff is admitted by the defendant to be due from him, 
leave to defend the suit shall not be granted unless the amount 
so admitted to be due is deposited by the defendant in Court.

(6) At the hearing of such summons for judgment,—
(a) if the defendant has not applied for leave to de

fend, or if such application has been made and is refused, 
the plaintiff shall be entitled to judgment forthwith; or

(b) if the defendant is permitted to defend as to the 
whole or any part of the claim, the Court or Judge may 
direct him to give such security and within such time as 
may be fixed by the Court or Judge and that, on failure to 
give such security within the time specified by the Court or 
Judge or to carry out such other directions as may have been t 
given by the Court or Judge, the plaintiff shall be entitled 
to judgment forthwith.
(7) The Court or Judge may, for sufficient cause shown by 

the defendant, excuse the delay of the defendant in entering an 
appearance or in applying for leave to defend the suit.”.

85. In the First Schedule, in Order XXXVIII,—
* * * *

(i) in rule 5, after sub-rule (3), the following sub-rule shall be 
inserted, namely:—

“ (4) If an order of attachment is made without complying 
with the provisions of sub-rule (1) of this rule, such attachment 
shall be void.” ;

(ii) for rule 8, the following rule shall be substituted, namely:

“8. Where any claim is preferred to property attached be- Adjudi- 
fore judgment, such claim shall be adjudicated upon in the cation of 
manner hereinbefore provided for the adjudication of rjaims claim to 
to property attached in execution of a decree for the payment ^ ^h ed  
of money."; before
(iii) after rule 11, the following rule shall be inserted, namely:— judgment.

“ 11A. (1) The provisions of this Code applicable to an at- provisions 
tachment made in execution of a decree shall, so far as may be, applicable 
apply to an attachment made before judgment which continues to attach- 
after the judgment tjy virtue of the provisions of rule 11. men ‘

(2) An attachment made before judgment in a suit which is 
dismissed for default shall not become revived merely by rea-

Amend
ment of 
Order 
XXXVIII.



18

Amend
ment of 
Order 
XXXIX.

Coast* 
queue* 
of dis- 
obedi- 
eaee or 
breach «f 
iajaac- 
ttoa.

son of the fact that the order for the dismissal of the suit for 
default has been set aside and the suit has been restored.” .

M. In the First Schedule, in Order XXXIX,—

(i) in rule 1,—
(a) in clause (b ), for the word “defraud” , the word “defraud- 5 

ing” shall be substituted;
(b) after clause (b), the following clause shall be inserted, 

namely:—
“ (c) that the defendant threatens to dispossess the plain

tiff or otherwise cause injury to the plaintiff in relation to io  
any property in dispute in the suit,” ;

(c) after the words “sale, removal or disposition of the 
property” , the words “or dispossession of the plaintiff, or other
wise causing injury to the plaintiff in relation to any property
in dispute in the suit” shall be inserted; 15

(ii) in rule 2, sub-rules (5) and (4) shall be omitted;

(iii) after rule 2, the following rule shall be inserted, namely: —
“2A. (I) In the case of disobedience of any injunction granted 

«r other order made under rule 1 or rule 2 or breach of any of 
the terms on which the injunction was granted or the order 20 
made, the Court granting the injunction or making the order, 
or any Court to which the suit or proceeding is transferred, may 
order the property of the person guilty of such disobedience or 
breach to be attached, and may also order such person to be 
detained in the civil prison for a term not exceeding three months, 25 
unless in the meantime the Court directs his release.

(2) No attachment made under this rule shall remain in 
force for more than one year, at the end of which time, if the 
disobedience or breach continues, the property attached may be 
sold and out of the proceeds, the Court may award such com- 30 
pensation as it thinks fit to the injured party and shall pay the 
balance, if any, to the party entitled thereto.” ;

(iv) to rule 3, the following proviso shall be added, namely:—

“Provided that, where it is proposed to grant an injunction 
without giving notice of the application to the opposite party, 
the court shall record the reasons for its opinion that the object 
of granting the injunction would be defeated by delay, and 
require the applicant—

(a) to deliver to the opposite party, or to send to him 
by registered post, immediately after the order granting the 40 
injunction has been made, a copy of the Application for 
injunction together with—

(i) a copy of the affidavit filed in support of the 
application;

(it) a copy of the plaint; and
45



(iii) copies of documents on which the applicant 
relies, and

(b) to file, on the day on which such injunction is 
granted or on the day immediately following that day, an 
affidavit stating that the copies aforesaid have been so 
delivered or sent.” ;

(v) after rule 3, the following rule shall be inserted, namely:—
“3A. Where an injunction has been granted without giving 

notice to the opposite party, the Court shall make an endeavour 
to finally dispose of the application within thirty days from the 
date on which the injunction was granted; and where it is unable 
so to do, it shall record its reasons for such inability.” ;

(ri) to rule 4, the following proviso shall be added, namely:—
“Provided that if in an application for temporary injunc

tion or in any affidavit supporting such application, a party has 
knowingly made a false or misleading statement in relation to 
a material particular and the injunction was granted without 
giving notice to the opposite party, the Court shall vacate the 
injunction unless, for reasons to be recorded, it considers that 
it is not necessary so to do in the interests of justice:

Provided further that where an order for injunction has 
been passed after giving to a party an opportunity of being 
heard, the order shall not be discharged, varied or set aside on 
the application of that party except where such discharge, varia
tion or setting aside has been necessitated by a change in the 
circumstances, or unless the Court is satisfied that the order has 
caused undue hardship to that party.” ;
(mi) in rule 8,—

(a) in sub-rule (I), the words “after notice to the defendant” 
shall be omitted;

(b) in sub-rule (2), the words “after notice to the plaintiff” 
shall be omitted;

(c) after sub-rule (2), the following sub-rule shall be in
serted, namely:—

“ (3) Before making an order under rule 6 or rule 7 on 
an application made for the purpose, the Court shall, ex
cept where it appears that the object of making such order 
would be defeated by the delay, direct notice thereof to be 
given to the opposite party.”.

87. In the First Schedule, in Order XLI,—
(i) rule 1,—

(a) to sub-rule (1), the following proviso shall be added, 
namely:—

“Provided that where two or more suits have bden 
tried together and a common judgment has been delivered 
therefor and two or more appeals are filed against any

Court to 
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decree covered by that judgment, whether by the same 
appellant or by different appellants, the Appellate Court 
may dispense with the filing of more than one copy o£ the 
judgment” ;

(b) after sub-rule (2), the following sub-rules shall be insert- 5 
ed, namely:—

“ (3) Where the appeal is against a decree for payment of 
money, the appellant shall, within such time as the Appellate 
Court may allow, deposit the amount disputed in the appeal 
or furnish such security in respect thereof as the Court may . 10 
think fit” .

(ii) after rule 3, the following rule shall be inserted, namely: —

“3A. (1) When an appeal is presented after the expiry of the 
period of limitation specified therefor, it shall be accompanied by 
an application supported by affidavit setting forth the facts on 15 
which the appellant relies to satisfy the Court that he had suffi
cient cause for not preferring the appeal within such period.

(2) If the Court sees no reason to reject the application with
out the issue of a notice to the respondent, notice thereof shall be 
issued to the respondent and the matter shall be finally decided 20 
by the Court before it proceeds to deal with the appeal under 
rule 11 or rule 13, as the case may be.

(3) Where an application has been made under sub-rule (2), 
the Court shall not make an order for the stay of execution of the 
decree against which the appeal is proposed to be filed so long as 25 
the Court does not, after hearing under rule 11, decide to hear the 
appeal.” ;

(iii) in rule 5 ,—

(a) in sub-rule (1), the following Explanation shall be
inserted at the end, namely:— 30

“Explanation.—An order by the Appellate Court for the 
stay of execution of the decree shall be effective from the 
date of the communication of such order to the Court of 
first instance, but an affidavit sworn by the appellant, based
on his personal knowledge, stating that a^orJler^o^Ee stay 35 
of execution of the decree has been made by the Appellate 
Court shall, pending the receipt from the Appellate Court 
of the order for the stay of execution or any order to the 
contrary, be acted upon by the Court of first instance” ;
(b) in sub-rule (4), for the words “Notwithstanding any- ^  

thing contained in sub-rule (3),”, the words “Subject to the 
provision of sub-rule (3),” shall be substituted;

(iu) after sub-rule (4), the following sub-rule shall be inserted, 
namely:—

78'

“ (5) Notwithstanding anything contained in the foregoing sub- 45 
rules, where the appellant fails to make the deposit or furnish
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the security specified in sub-rule (3) of rule 1, the Court shall not 
make an order staying the execution of the decree.” ;

(v) in rule 11, after sub-rule (3), the following sub-rule shall 
be inserted, namely:—

“ (4) Where an Appellate Court, not being the High Court, 
dismisses an appeal under sub-rule (I), it shall deliver a judg
ment, recording in brief its grounds for doing so, and a decree 
shall be drawn up in accordance with the judgment.” ;

(va) after rule 11, the following rule shall be inserted, namely:—

10 “11A. Every appeal shall be heard under rule 11 as expedi
tiously as possible and endeavour shall be made to conclude 
such hearing within sixty days from the date on which the 
memorandum of appeal is filed.” ;

Time 
within 
which 
hearing 
under 
rule 11 
should be 
concluded.

(vi) in rule 14, after sub-rule (2), the following sub-rules shall 
be inserted, namely:—

“ (3) The notice to be served on the respondent shall be ac
companied by a copy of the memorandum of appeal.

(4) Notwithstanding anything to the contrary contained in 
sub-rule (I), it shall not be necessary to serve notice of any pro
ceeding incidental to an appeal on any respondent other than a 
person 'impleaded for the first time in the Appellate Court, unless 
he has appeared and filed an address for the service in the Court 
of first instance or has appeared in the appeal.

(5) Nothing in sub-rule (4) shall bar the respondent re- 
25 ferred toi in the appeal from defending it.” ;

(tni) in rule 17, in sub-rule (1), the following Explanation shall 
be inserted at the end, namely:—

“Explanation.—NotHing in this sub-rule shall be construed 
as empowering the Court to dismiss the appeal on the merits.” ;

30

(viii) in rule 18, after the words “defray the cost of serving the
notice^the words “or, if the notice is returned unserved, and it is 
fafinH that the notice to the respondent has not been issued in con
sequence of the failure of the appellant to deposit, within any subse- 

35 quent period fixed, the sum required to defray the cost of any further 
a ttem p t to serve the notice,” shall b e  inserted;
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(ix) rule 20 shall be re-numbered as sub-rule (2) of that rule, 
ancHiJter sub-rule (2) as so re-numbered, the following sub-rule shall 
be inserted* namely:—

“ (2) No respondent shall be added under this rule, after the 
expiry of the period of limitation for appeal, unless the Court, for 5 
reasons to be recorded, allows that to be done, on such terms as 
to costs as it thinks fit.” ;
(x) in rule 22,—

(a) in sub-rule (2), for the words “on any of the grounds de
cided against him in the Court below, but take any cross-objec- 10 
tion”, the words “but may also state that the finding against him in 
the Court below !inT5pS!tT^nj^issue ougSTt^iave been in his 
favour; and may^lsoTaE^any^cross^objection” shall be
IBtoteT;--------

(b) in sub-rule (2), the following Explanation shall be in- 15 
serted at the end, namely:—

"Explanation.—A respondent aggrieved by a finding of the
Court in the judgment on which the decree appealed against
is"base3^nayT7Inder!IIH^3e^IeTTO®SK>]33ec3o5nnra5pec^y
tT^cfecree in so far as it is based on that finding, notwith- M
standing that by reason of th^declsion of the Court on any 
other finding which is sufficient for the decision of the suit, 
the decree, is, wholly or in part, in favour of that respondent.” ;

(xi) after rule 23, the following rule shall be inserted, namely: —
“23A. Where the Court from whose decree an appeal is pre- 25 

ferred has disposed of the case otherwise than on a preliminary 
point, and the decree is reversed in appeal and a re-trial is con
sidered necessary, the Appellate Court shall have the same powers 
as it has under rule 23” ;

(xii) in rule 25, after the words “and the reasons therefor” , the 30
wor3^“within such time as may be fixed by the Appellate Court ot 
extended by 'it from time to time” shall be inserted;

(xiii) after rule 26, the following rule shall be inserted, namely:—
“26A. Where the Appellate Court remands a case under rule 

23 or rule 23A, or frames issues and refers them for trial under &  
rule 25, it shall fix a date for the appearance of the parties before 
the Court from whose decree the appeal was preferred for the 
purpose of receiving the directions of that Court as to further 
proceedings in the suit.” ;

(xiv) in rule 27, in BUb-rule (2), after clause (a), the following 
claus^Siall be inserted, namely:—

“ (aa) the p a rty  seeking to produce additional evidence, es
tablishes that notwithstanding the exercise of due diligence, such 
evidence was not within his knowledge or could not, after the 
exercise of due diligence, be produced by him at the time when 45 
the decree appealed against was passed, or” ;

•0



(xv) rule 30 shall be re-numbered as sub-rule (1) of that rule,
and after sub-rule (1) as so re-numbered, the following sub-rule shall 
be inserted, namely: —

“ (2) Where a written judgment is to be pronounced, it shall 
5 be sufficient if the points for determination, the decision thereon

and the final order passed in the appeal are read out and it shall 
not be necessary for the Court to read out the whole judgment, 
but a copy of the whole judgment shall be made available for 
the perusal of the parties or their pleaders immediately after the 

I0 judgment is pronounced” ;

(xvi) in rule 33, after the words “may not have filed any appeal
or objection” , the words “and may, where there have been decrees in 
cross-suits or where two or more decrees are passed in one suit, be 
exercised in respect of all or any of the decrees, although an appeal 

I5 may not have been filed against such decrees” shall be inserted.

88. In the First Schedule, in Order XLII, after rule 1, the following Amend-
mmmmm ment Of

rule shall be inserted, namely:— Order
XLII.

81

20

“2. At the time of making an order under rule 11 of Order XLI 
for the hearing of a second appeal, the Court shall formulate the sub
stantial question of law as required by section 100, and in doing so, the 
Court may direct that the second appeal be heard on the question so 
formulated and it shall not be open to the appellant to urge any other 
ground in the appeal without the leave of the Court, given in accord
ance with the provision of section 100.

Power
of

Court to 
direct 
that the 
appeal 
be heard 
on the 
question 
formulated 
by it.

25 3. Reference in sub-rule (4) of rule 14 of Order XLI to the Court Appli-
of first instance shall, in the case of an appeal from an appellate de- cation of 
cree or order, be construed as a reference to the Court to which the 
appeal was preferred from the original decree or order.”. XLl

81. In the First Schedule, in Order XLIII,— Amend
ment of

30 (i) in rule 1.—

(a) in clause (a), the words, figures and letter “except where 
the procedure specified in rule 10A of Order VII has been follow
ed” shall be inserted at the end;

(b) clauses (b), (e), (g), (H), (m), (o) and (v) shall be
^  omitted;

(c) after clause (j), the following clause shall be inserted, 
namely:—

“ (ja) an order rejecting an application made under sub
rule (1) of rule 106 of Order XXI, provided that an order on 
the original application, that is to say, the application refer- 

40 red to in sub-rule (1) of rule 105 of that Order is appealable.";
2920 LS—16. J
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(d) after clause (n), the following clause shall be inserted, 
namely:—

“ (no) an order under rule ff or rule 7 of Order XXXIII
rejecting an application for permission to sue as an indigent
person;” ; 5

(e) in clause (r ), after the word and figure “rule 2” , the 
word, figure and letter “ , rule 2A” shall be inserted;

(f) in clause (u), after the figures “23” , the words, figures 
and letter “or rule 23A” shall be inserted;

(ii) after rule 1, the following rule shall be inserted, namely:— io

“ 1A. (1) Where any order is made under this Code against 
a party and thereupon any judgment is pronounced against such 
party and a decree is drawn up, such party may, in an appeal 
agginst the decree, contend that such order should not have been 
made and the judgment should not have been pronounced. 15

(2) In an appeal against a decree passed in a suit after re
cording a compromise or refusing to record a compromise, it 
shall be open to the appellant to contest the decree on the ground 
that the compromise should, or should not, have been recorded.” .

90. In the First Schedule, in Order XLIV,— 20

(i) for the heading, the following heading shall be substituted,
namely:— _

“A ppeals by Indigent Persons” ;

(ii) in rule 1,—

(o) in the marginal heading, for the words “as pauper”, the 25 
words “as an indigent person” shall be substituted;

(b) in sub-rule (1 ), for the word “pauper” or “paupers” , the 
words “indigent person” or “indigent persons” shall, as the case 
may be, be substituted;

(c) sub-rule (2) shall be omitted;
(iii) for rule 2, the following rules shall be substituted, namely: —

“2. Where an application is rejected under rule 1, the Court 
may, while rejecting the application, allow the applicant to, pay 
the requisite Court-fee, within such time as may be fixed by the 
Court or extended by it from time to time; and upon such pay- 35 
ment, the memorandum of appeal in respect of which such fee is 
payrble shall have the same force and effect as if such fee had 
been paid in the first instance.

3. (1) Where an applicant, referred to in rule 1, was allowed 
to sue or appeal as an indigent person in the Court from whose 4° 
decree the appeal is preferred, no further inquiry in respect of 
the question whether or not he is an indigent person qhpIT be 
necessary if the applicant has made an affidavit stating that he 
has not ceased to be an indigent person since the date of the
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decree appealed from; but if the Government Pleader or the res
pondent disputes the truth of the statement made in such affi
davit, an inquiry into the question aforesaid shall be held by the 
Appellate Court, or, under the orders of the Appellate Court, by 

5 an offieer of that Court.« )

(2) Where the applicant, referred to 5n rule 11, is alleged to 
have become an indigent person since the date of the decree ap
pealed from, the inquiry into the question whether or not he is 
an indigent person shill be made by the Appellate Court or, 

io under the orders of the Appellate Court, by an officer of that
Court unless the Appellate Court considers it necessary in the 
circumstances of the case that the inquiry should be held by the 
Court from whose decision the appeal is preferred.” .

91. In the First Schedule, in Order XLV, rule 2 shall be re-numbered 
IS as sub-rule (1) of that rule, and after sub-rule (I), as so re-numbered,

the following sub-rule shall be inserted, namely:—
“ (2) Every petition under sub-rule (I) shall be heard as ex

peditiously as possible and endeavour shall be made to conclude the 
disposal of the petition within sixty days from the date on which 

20 the petition is presented to the Court under sub-rule (I)

92. In the First Schedule, in Order XLVII,—
(i) in rule 1, the following Explanation shall be inserted at the 

end, namely: —
“Explanation.—The fact that the decision on a question of 

25 law on which the judgment of the Court is based has been re
versed or modified by the subsequent decision of a superior Court 
in any other case, shall not be a ground for the review of such 
judgment.” ;
(ii) in rule 7. for sub-rule (I), the following sub-rule shall be

jo  substituted, namely: —

' “ (1) An order of the Court rejecting the application shall
v not be appealable; but an order granting an application may be 

objected to at once by an appeal from the order granting the 
application or in an appeal from the decree or order finally passed 

35 - or made in the suit.”.

CHAPTER IV i

A mendment of the F orms ‘ *

93. In the First Schedule, in Appendix A, under the heading “ (3)
P l m n t s” ,—  ' ' ’ ' ' f ‘

40 (i) in Form No. 37, for paragraph 2, the following paragraph
shall be substituted, namely:—

“ *2. The plaintiff has obtained the leave of the Court for the 
institution of this suit.

•Not applicable where suit is instituted by the Advocate- 
45 General.” ; •
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(ii) in Form No. 45, in sub-paragraph (2) of paragraph 6, for 
the words “a decree for the balance” , the words “an order for the 
balance" shall be substituted;

(iii) in Form No. 46, in paragraph 6, the words “together with 
mesne profits*’ shall be added at the end.

M. In the First Schedule, in Appendix B,—

(i) in Form No. 2, for the words “and you are directed to pro
duce on that day all the documents upon which you intend to rely 
in support of your defence” , the words “and further you are hereby 
directed to file on that day a written statement of your defence and io 
to produce on the said day all documents in your possession or power 
upon which you base your defence or claim for set-off or counter
claim, and where you rely on any other document whether in your 
possession or power or not, as evidence in support of your defence or 
claim for set-off or counter-claim, you shall enter such documents in I5 
a list to be annexed to the written statement” shall be substituted;

(ii) for Form No. 4, the following Form shall be substituted, 
namely:—

“No. 4 "

Sum m ons in a Sum m ary  Suit 20

(Order XXXVII, rule 2)

(Title) , .

To , ’

[Name, description and plaice of residence]

Whereas has instituted a suit against you under Order XXXVII of 25 
the Code of Civil Procedure, 1906, for Rs. and interest, you are
hereby summoned to cause an appearance to be entered for you, within 
ten days from the service hereof, in default whereof the plaintiff will be 
entitled, after the expiration of the said period *f ten days, to obtain a 
dfcree for any sum not exceeding the sum of Rs. and the sum of 3°
Rk for costs, together with such interest, if any, as the Court mav 
order.

If you cause an appearance to be entered for you, the plaintiff will 
thereafter serve upon you a summons for judgment at the hearing of 
which you will be entitled to move the Court for leave to defend the suit. ’

Leave to defend may be obtained if you satisfy the Court by affidavit 
or otherwise that there is a defence to the suit on the merits or that it 
to reasonable that you should be allowed to defend.

Given under my hand and the seal of the Court, this day of 19 .

Judge **' 40



(iii) after Form No. 4, the following Form shall be inserted, 
namely:—

“No. 4A

10

Summons for Judgment in a Summary Suit 

(Order XXXVII, rule 3)

In the 
X Y Z

A B C

Court, at

(Title)

Suit No.

Versus

of 19 .
Plaintiff.

Defendant.

Upon reading the affidavit of the plaintiff the Court makes the follow
ing order, namely: —

Let all parties concerned attend the Court or Judge, as the case may 
be, on the day of 19 , at o’clock in the forenoon
on the hearing of the application of the plaintiff that he be at liberty to 
obtain judgment in this suit against the defendant (or if against one or 
some or several, insert names) for Rs. and for interest and costs.

Dated the day of 19

20 95. In the First Schedule, in Appendix E,—

25

30

35

(i) in Form No. 7, after the words “by assignment”, the words 
“or without assignment” shall be inserted;

(ii) in Form No. 14, the word “annas” shall be omitted;

(iii) after Form No. 16, the following Form shall be inserted, 
namely:—

“No. 16A

Affidavit of Assets to be made by a Judgment-debtor 

[Order XXI, rule 41(2)]

In the Court of 
A.B.............................

Vs.

C.............................
I of

oath
state on----- —----------------- as follows: —

solemn affirmation

Decree-holdtfr,

Judgment-debtor

Amend
ment of 
Appendix
a.



1. My full name is---------------

86

(Block capita?*;
2. I live at ’ 4

K  i'. .* • ■ . .. •

*3. I am married . .i * . •
single ; ; . ,. .i ** jJht- 'Air •
widower (widow) ... 5
divorced

4

4. The following persons are dependent upon me:—

5. My employment, trade or profession is that of
carried on by me at .* t »• >

I am a director of the following companies:— J0

6. My present annual/monthly/weekly income, after paying 
income-tax, is as follows:—

(a) From my employment, trade or profession Rs.

(b) From other sources Rs. .
*7. (a) I own the house in which I live; its value is Rs. 15

I pay as outgoings by way of rates, mortgage, interest etc., 
the annual sum of Rs.

•  , Lt

(b) I pay as rent the annual sum of Rs.
8. I possess the following:— ______

(a) Banking accounts; "1 . _ 2o
(b) Stocks and shares; 1 - ^ -
(c) Life and endowment policies; I ZrXiculars
(d) House property; j e p '
(e) Other property; |
(f) Other securities; J 25

9. The following debts are due to me: —

(give particulars)
(a) From of

... . .. ________

(b) From ot 3 0

(etc.) .
Sworn before me, etc.” ;
(iv) in Form No. 24, after the first paragraph, the following para

graph shall be inserted, namely:—
“It is also ordered that you should attend Court on the

day of 19 , to take notice of the date fixed for
settling the terms of the proclamation of sale.” ;

•Strike off the words which are not applicable.



#  -  >
(v) in Form No. 29, in the Schedule of Property, after the exist

ing columns, the following columns shall be added, namely:—

“The value of the property 
as stated by the decree- 
holder.

The value of the property as 
stated by the judgment-debtor.” .

10

96. In the First Schedule, in Appendix H,— Amend
ment of

(i) after Form No. 2, the following Form shall be inserted, Appendix
namely:— t H.

“No. 2A
L ist  of W itnesses proposed to be called bv P laintiff/D efendant

(Order XVI, rule 1)

Name of the party 
which proposes to 
call the witness

Name and address 
of the witness Remarks” ;

15

20

(ii) for Form No. 11, the following Forms shall be substituted, 
namely: —

“No. 11
N otice  to  C ert-fica ted , N atuhal, or, de facto G uardian

(Order XXXII, rule 3)
(Title)

To
(Certificated/Natural/de facto Guardian)

W hereas an application has been presented on the part of the plain
tiff*! on behalf of the minor defendant* in the above suit for the

25 appointment of a guardian for the suit for the minor defendant.............
you (insert the name of the guardian appointed or declared by Court, 
or natural guardian, or the person in whose care the minor is) are 
hereby required to take notice that unless you appear before this Court 
on or before the day appointed for the hearing of the case and stated 

3° in the appended summons, and express your consent to act as guardian 
for the suit for the minor, the Court will proceed to appoint some other 
person to act as a guardian for the minor, for the purposes of the said 
suit.

Given under my hand and the seal of the Court, this day of
35 19

Judge.

40

No. 11A 
N otice  to  M inor D efendant 

(Order XXXII, rule 3) 
(Title)

To
Minor Defendant.

W hereas an application has been presented on the part of the plain- 
tilf in the above suit for the appointment of *as guardian for the

•Strik- off the words which are not applicable.
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suit for you, the minor defendant, you are hereby required to take notice 
to appear in this Court in person on the day of 19 ,
at o’clock in the forenoon to show cause against the appli
cation, failing which the said application will be heard and determined 
ex parte.

Given under my hand and the seal of the Court, this day
of 19 .

Judge.
CHAPTER V 

Repeal and savings io
97. (1) Any amendment made, or any provision inserted in the 

principal Act by a State Legislature or a High Court before the com
mencement of this Act shall, except in so far as such amendment or pro
vision is consistent with the provisions of the principal Act as amended 
by this Act, stand repealed. 15

(2) Notwithstanrling that the provisions of this Act have come into 
force or the repeal under sub-section (1) has taken effect, and without 
prejudice to the generality of the provisions of section 6 of the General 
Clauses Act, 1897,—

(a) the amendment made to clause (2) of section 2 of the princi- 20
pal Act by section 3 of this Act shall not affect any appeal against the
determination of any such question as is referred to in section 47 and 
every such appeal shall be dealt with as if the said section 3 had not 
come into force;

(b) the provisions of section 20 of the principal Act, as amend- 25 
ed by section 8 of this Act, shall not apply to or affect any suit pend
ing immediately before the commencement of the said section 7; and 
every such suit shall be tried as if the said section 8 had not come 
into force;

(c) the provisions of section 21 of the principal Act, as amended 30 
by section 8 of this Act, shall not apply to or affect any suit pending 
immediately before the commencement of the said section 8 ; and every 
such suit shall be tried as if the said section 8 had not come into force;

(d) the provisions of section 25 of the principal Act, as substi
tuted by section 12 of this Act, shall not apply to or affect any suit, 35 
appeal or other proceeding wherein any report has been made under 
the provisions of section 25 before the commencement of the said sec
tion 11; and every such suit, appeal or other proceeding shall be dealt 
with as if the said section 11 had not come into force;

(e) the provisions of section 34 of the principal Act, as amend- 4° 
ed by section 13 of this Act, shall not affect the rate at which 
interest may be allowed on a decree in any suit instituted before the 
commencement of the said section 13 and interest on a decree passed in 
such suit shall be ordered in accordance with the provisions of sec
tion 34 as they stood before the commencement of the said section 13 45 
as if the said section 13 had not come into force;

(f) the provisions of section 35A of the principal Act, as amend
ed by section 14 of this Act, shall not apply to or affect any pro
ceedings for revision, pending immediately before the commence
ment of the said section 14 and every such proceeding shall be dealt 30 
with and disposed of as if the said section 14 had not come into force;

19 of 1M7.
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■ (g) the provisions of section "60 of the principal Act, as amended
by section 23 of this Act, shall not apply to any attachment made 
before the commencement of the said section 23;

(h) the amendment of section 80 of the principal Act by section 27
5 of this Act shall not apply to or affect any suit instituted before the

f commencement of the said section 27; and every such suit shall be
dealt with as if section 80 had not been amended by the said section 
27;

(i) the provisions of section 82 of the principal Act, as amend-
io ed by section 28 of this Act, shall not apply to or affect any decree

passed against the Union of India or a State or, as the case may be, 
a public officer, before the commencement of the said section 28 or to 
the execution of any such decree; and every such decree or execution 
shall be dealt with as if the said section 28 had not come into force;

T5 (j) the provisions of section.91 of the principal Act, as amended
by section 30 of this Act, shall not apply to or affect any suit, appeal 
or proceeding instituted or filed before the commencement of the said 
section 30; and every such suit, appeal or proceeding shall be disposed 
of as if the said section 30 had ’not come into force; '

2o (k) the provisions of section 92 of the principal Act, as amended
' bv section 31 of this Act, shall not apply to or affect any suit, appeal

or proceeding instituted or filed before the commencement of the 
said section 31; and every such suit, appeal or proceeding shall be 
disposed of as if the said section 31 had not come Into force;

25 (I) the provisions of section 96 of the principal Act, as amended
by section 33 of this Act, shall not apply to or affect any appeal 
against the decree passed in any suit instituted before the commence
ment of the said section 33'; and every such appeal shall be dealt with 
as if the said section 33 had not come into force; ’

3° (m) the provisions of section 100 of the principal Act, as sub
stituted by section 37 of this Aet, shall not apply to or affect any 
appeal from an appellate decree or order which had been admitted, 
before the commencement of the said section 37, after hearing under 
rule 11 of Order XLI; and every such admitted appeal shall be dealt

35 with as if the said section 37 had not come into force;

(n) section 100A, as inserted in the principal Act by section 38 
of this Act, shall not apply to or affect any appeal against the deci-

* sion of a single Judge of a High Court under any Letters Patent 
which had been admitted before the commencement of the said sec- 

|0 tion 38; and every such admitted appeal shall be disposed of as if the
said section 38 had not come into force;

(o) the amendment of section 115 of the principal Act by section
43 of this Act shall not apply to or affect any proceeding for revision 
which had been admitted, after preliminary hearing, before the com
mencement of the said section 43; and every such proceeding for 
revision shall be disposed of -as if the said section 43' had not come 
into force;

2920 LS—17.
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(p) the provisions of section 141 of the principal Act, as amended 
by section 47 of this Act, shall not apply to or affect any proceeding 
which is pending immediately before the commencement of the said 
section 47; and every such proceeding shall be dealt with as if the said 
section 47 had not come intoi force;

(q) the provisions of rules 31, 32, 48A, 57 to 59, 99 and 97 to 103 
of Order XXI of the First Schedule as amended or, as the case may 
be, substituted or inserted by section 72 of this Act shall not apply 
to or affect—

(i) any attachment subsisting immediately before the com
mencement of the said section 72, or

(ti) any suit instituted before such commencement under 
rule 63 aforesaid to establish right to attached property or under 
rule 103 aforesaid to establish possession, or

(iii) any proceeding to set aside the sale of any immovable 
property,

and every such attachment, suit or proceeding shall be continued as 
if the said section 72 had not come into force;

(r) the provisions of rule 4 of Order XXII of the First Schedule, 
as substituted by section 73 of this Act, shall not apply to any order 
of abatement made before the commencement of the said section 73:

(*) the amendment, as well as substitution, made in Order XXIII 
of the First Schedule by section 74 of this Act shall not apply to any 
suit or proceeding pending before the commencement of the said sec
tion 74;

(t) the provisions of rules 5A and 5B of Order XXVII, as insert
ed by section 76 of this Act, shall not apply to, any suit, pending im
mediately before the commencement of the said section 76 against the 
Government or any public officer; and every such suit shall be dealt 
with as if the said section 76 had not come into force;

(m) the provisions of rules 1A, 2A and 3 of Order XXVIIA, as 
inserted or substituted, as the case may be, by section 77 of this Act 
shall not apply to or affect any suit which is pending before the 
commencement of the said section 77;

(v) rules 2A, 3A and 15 of Order XXXII of the First Schedule, 
as amended, or as the case may be, substituted by section 79 o{ this 
Act, shall not apply to a suit pending at the commencement of the said 
section 76i; and every such suit shall be dealt with and disposed of as 
if the salid section 79 had not come into force;

(w) the provisions of Order XXXIII of the First Schedule, as 
amended by section 81 of this Act, shall not apply to or affect any 
suit or proceeding pending before the commencement of the said 
section 81 for permission to sue as a pauper; and every such suit or 
proceeding shall be dealt with and disposed of as if the said section 81 
had not come into force;
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(x) the provisions of Order XXXVII of the First Schedule, li 
amended by section 84 of this Act, shall not apply to any suit pending 
before the commencement of the said section 84; and every such suit 
shall be dealt with and disposed of as if the said section 84 had not

5 come into force;

(y ) the provisions of Order XXXIX of the First Schedule, as 
amended by section 86 of this Act, shall not apply to or affect any 
injunction subsisting immediately before the commencement of the 
said section 86; and every such injunction and proceeding for dis-

io obedience of such injunction shall be dealt with as if the said section 86
had not come into force;

(z) the provisions of Order XLI of the First Schedule, as amend
ed by section 87 of this Act, shall not apply to or affect any appeal 
pending immediately before the commencement of the said section 87; 

15 and every such appeal shall be disposed of as if the said section 87
had not come into force;

(za) the provisions of Order XLII of the First Schedule, as amend
ed by section 88 of this Act, shall not apply to or affect any appeal 
from an appellate decree or order which had been admitted, before

20 the commencement of the said section 88, after hearing under rule 11
of Order XLI; and every such admitted appeal shall be dealt with as 
if the said section 88 had not come ifito force;

(zb) the provisions of Order XLIII of the First Schedule, as 
amended by section 89 of this Act, shall not apply to any appeal

25 against any order pending immediately before the commencement of
the said section 89; and every such appeal shall be disposed of as if 
the said section 89 had not come into force.

CHAPTER VI 
A m en d m en t  of the L im it a t io n  A ct, 1963

30 98. In the Limitation Act, 1963, in the Schedule, in the entry in the
second column, against article 127, for the words “Thirty days” , the words 
“Sixty days” shall be substituted.

Amend
ment of 
Schedule 
of Act 30 
W 1963



APPENDIX I
(Vide para 3 of the Report)

Motion in Lok Sabha for reference o f the Bill to the Joint Committee

“That the Bill further to amend the Code of Civil Procedure, 1908, 
and the Limitation Act, 1963, be referred to a Joint Committee of the 
Houses consisting of 45 members, 30 from this House, namely:—

(1) Shri R. V. Bade
(2) .Shri T. Balakrishniah
(3) Shri Narendra Singh Bisht
(4) Shri Chandrika Prasad
(5) Shri A. M. Chellachami -
(6) Shri M. C. Daga
(7) Sardar Mohinder Singh Gill
(8) Shri H. R. Gokhale ,
(9) Shri Dinesh Joarder

(10) Shri B. R. Kavade
(11) Shri L. D. Kotofti

- • (12) Shrimati T. Lakshmikanthamma '
(13) Shri Madhu Limaye
(14) Shri Debendra Nath Mahata ’
(15) Shri V. Mayayan ,
(16) Shri Mohammad Tahir
(17) Shri Surendra Mohanty
(18) Shri Noorul Huda
(19) Shri D. K. Panda
(20) Shri Prabhudas Patel
(21) Shri K. Pradhani ( ■
(22) Shri Rajdeo Singh 1
(23) Shri M. Satyanarayan Rao
(24) Shrimati Savitri Shyam "
(25) Shri R. N. Sharma
(26) Shri Satyendra Narayan Sinha
(27) Shri T. S o h a n  Lai
(28) Shri Sidrameshwar Swamy
(29) Shri R. G. Tiwari
(30) Shri Niti Raj Singh Chaudhary 

and 15 members from Rajya Sabha;

that in order to constitute a sitting of the Joint Committee, the quorum 
shall be one-third of the total number of members of the Joint Com
mittee;

92



that the Committee shall make a report to this House by the last day 
of the Twelfth Session of Fifth Lok Sabha;

that in other respects the Rules of Procedure of this House relating 
to Parliamentary Committees shall apply with such variations and modi
fications as the Speaker may make; and

that this House do recommend to Rajya Sabha that Rajya Sabha do 
join the said Joint Committee and communicate to this House the names 
of 15 members to be appointed by Rajya Sabha to the Joint Committee.”



APPENDIX li

(vide para 3 of the Report)
Motion in Rajya Sabhn

“That this House concurs in the recommendation of the Lok Sabha 
that the Rajya Sabha do join in the Joint Committee of the Houses on 
the Bill further to amend the Code of Civil Procedure, 1908, and the 
Limitation Act, 1963, and resolves that the following 15 members cf the 
Rajya Sabha be nominated to serve on the said Joint Committee: —

1. Shri Sawaisingh Sisodia
2. Shri Sardar Amjad Ali
3. Shri Bipinpal Das
4. Shri D. P. Singh
5. Shri M. P. Shukla
6. Shri Awadheshwar Prasad Sinha
7. Shri Syed Nizam-ud-din
8. Shri V. C. Kesava Rao
9. Shri Nawal Kishore

10. Shri Virendra Kumar Sakhalecha
11. Shri Kanchi Kalyanasundaram
12. Shri Bir Chandra Deb Barman
13. Shri D. Y. Pawar
14. Shri Dwijendralal Sen Gupta
15. Shri Krishnarao Narayan Dhulap” .



APPENDIX III

(Vide para 8 of the Report)

List of Associations, Organisations, ctc. from whom memoranda were 
received by the Joint Committee

1. Shri K. Chandrasekharan, M.P.
2. Government of Orissa (Law Department), Bhubaneswar.
3. Anti-Lawyers’ Association, Kanpur.
4. Shri L. L. Meghanee, Bhavnagar.
5. Shri R. L. Berry, Jullundur City.
6. Shri C. D. Jagadesan, Madras.
7. Chief Justice High Court of Karnataka, Bangalore.
8. High Court of Rajasthan, Jodhpur.
9. Shri Milap Chandra Ja;n, Officer on Special Duty, Rajasthan High

Court, Jodhpur.
10. Government of Uttar Pradesh, Lucknow.
11. High Court of Judicature, Madras. '
12. High Court of Orissa, Cuttack.
13. Shri M. S. Phirangi, Advocate, Dharwar.
14 Shri Gauri Shankar Agarwal, Kashipur (Nainital).
15. Central Government Employees working in Trichy (Railway Depart

ment) .
16. Shri Ram Bilas Sharma, MLC, Patna.
17. Bar Council of Kerala, Ernakulam.
18. Shri Shambhu Nath Jha, MLC, Patna.
1.9. Shri R. Thiagarajan, Advocate, Supreme Court, Bangalore.
20. Shri Mr. Achar, Advocate, Bangalore.
21. Shri N. S. Das Bahl, Advocate, Supreme Court, Delhi.
22. Andhra Pradesh High Court Advocates* Association, Hyderabad.
23. Shri M. Prabha, Chairman, Official Language (Legislative) Commis

sion, Kerala, Trivandrum.
24. Legislation and Law Reforms Committee of the Bar Council of Tamil

Nadu, Madras.
25. Justice D .M. Chandrashekhar, High Court of Karnataka, Bangalore.
26. Shri K. M. Gnauasundram, Pudukottai H .P.O.
27. Sarvashri S. K. Singh and K. C. Joshi, Lecturers, Kurukshetra

University, Kurukshetra (Haryana).
28. Shri K. Raman, Vice-President, Kerala Lawyer’s Association,

Ernakulam, Cochin.
29. Shii T. L. Viswanatha Iyer, Advocate, Ernakulam, Cochin.
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30. Advocates’ Association, Bangalore. |

31. Shri O. P. Gupta, Advocate, Allahabad. (
32. Government of Tamil Nadu, Madras. "  I
33. Bihar State Bar Council, Patna. 1 ~ ’ ’ I
34. Shri S. K. Krishnamoorthy, Nevyeli. * ' !
35. Shri A. K. Oza, Advocate, Ahmedabad. ' ' ‘
36. Bar Council of Maharashtra, Bombay.
37. Goa, Daman, & Diu Advocates’ Association, Panaji.
38. Report of the Committee appointed by High Court, Bombay for

considering the provisions of the Code of Civil Procedure 
(Amendment) Bill, 1974.

39. Bezwada Bar Association, Vijayawada.
40. Shri T. S. Ramanathan, Advocate, Tenkasi.
41. Hon’ble Mr. Justice G. Viswanatha Iyer and the Hon’ble Mr. Justice

K. K. Narendran, High Court of Kerala, Cochin.

42. Shri Sushil Kumar Roy, Calcutta.
43. Government of Meghalaya, Law Department, Shillong.
44. Shri Manohar Rao Jogirdar, Chairman, Bar Council, Karnataka.

State, Bangalore.
45. Shri S. R. Yadav, Upper Division Clerk, Ministry of Finance, New

Delhi.
46. Bar Council of Orissa, Cuttack.
47. Bombay Bar Association, Bombay.
48. Shri B. C. Dutt, Advocate, Calcutta.
49. Shri K. Subrahamanyam, Secretary, Popular Hospital Committee,

Thiruvilwamala.
50. Shri Herandra Chunder Ghose, Advocate, Acting President, High

Court Bar Association, Calcutta.
51. Shri Huska Sumi, Minister of State for Law & Parliamentary

Affairs, Government of Nagaland, Kohima.

52. Shri Vishnu Kinkor Goswami, Advocate, Chairman, Bar Council of
Assam, Nagaland, Meghalaya, Manipur and Tripura.

53. Shri Md. Sadullah, Joint Secretary to the Government of Assam,
I.a*v Department, Gauhati.

54. High Court Bar Association, Calcutta.  ̂ ‘ i
55. Supreme Court Bar Association, New Delhi.
56. Shri Durjodhan Dash, Deputy Secretary, Government of Bihar, Law

Department, Patna.
57. Government of Karnataka, Bangalore.-
58. Gauhati Bar Association, Gauhati,
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ft?
6t. Shri Prayag Dm, Advocate, Bulandshahr.

60. Shri Shatrughana Sharma, Selection Grade Auditor, Office of tha 
A .G .C .R ., New Delhi.

(11. Shri B. K . Panda, Member, Bar Council of West Bengal, Culcutta.
62. High Court of Kerala, Cochin (views of Hon’ble Kumari Justice P.

Janaka Amma).
63. Shri Hardeo Joehi, Chief Minister of Rajasthan, Jaipur.
64. Shri C. R. Dalvi, Advocate, High Court, Bombay.
66. Shri Pramotha Nath Mitra, Senior Advocate, High Court, Calcutta 

and Supreme Court
66. Kr. Dharam Pal Nigam, Advocate, A .D .G .C ., (Civil), Kanpur.
67. Shri Ran jit Kumar Banerjee, Advocate, Howrah.
68. Shri H. S. Narasiah, M .P.
69. Shri Jaslok Nath, Jullundur.
70. Chamber of Commerce, Sangli (Maharashtra).
71. All India Scheduled Castes | Scheduled Tribes Government Employees

Coordination Council (Regd.), New Delhi.
72. Krishna District Bar Federation, Vijayawada.

73. Shri S. K . Jain, Advocate, Chandigarh.
74. Government of Punjab, Chandigarh.
75. Shri Jinendra Kumar, Advocate, Chandigarh.
76. Government of Tripura (Law Department), Agartala.
77. Views of the State Law Commission, West Bengal on the relevant

clauses of the Code of Civil Procedure (Amendment) Bill, 1974.

2880 L9—18.



APPENDIX IV

(Vide para 9 of the Report)
Questionnaire issued by the Joint Committee 09  the provision* of the B&11

1. What, according to you, are th$ causa of delay in civil litigation apd
what amendments do you suggest to eliminate such causes ot 

** <Way? '
2. Do you consider it desirable to permit the service of all processes on

the pleader of a party after the defendant bat appeased in the 
suit?

3. Do you think that a civil proceeding should also include proceedings
relating to the preparation and publication of the record of rights?

4. What measure would you suggest to prevent landlords and other
persons from instituting suits to defeat the distribution of lands to 

^  the landless peasants in pursuance of the land reforms, legislations 
’ or to evict landless peasants from the lands reclaimed by them,

5. What measures would you suggest to minimise the cost of litigation?
6. What classes of litigants should be given legal aid and what classes

of litigants should be provided with all the expenses of the 
litigation? .

7. Do you think that copies of documents and statenenfc oi  witeefse*
should be furnished to the parties free of cost?

S. Do you think that preliminary objections should be heard along with 
' ... the merits of the case?
9. Are the provisions of review necessary?

10. Is section 115 necessary or can it be deleted in view of the fact that
a remedy is available under article 227 of the Constitution?

11. Are the provisions of Order XI necessary?
12. Do you think that greater use may be made of Order XXXVII, so

that larger number of suits may be tried under the summary 
procedure?

13. Do you favour any limitation being imposed on the power of the
courts to issue temporary injunctions? In particular, do you 
favour an amendment to the effect that an ex-parte interim 
injunction should not be granted same in exceptional cases and 
for reasons to be recorded? „

14. What changes would you suggest in the existing procedure relating
to the execution of money decrees with a view to avoiding delay 
and simplifying the procedure?
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APTW P g  y

(Vide para 9 of the Report)

List of Associationsf Organisations, Individuals etc. from, whom replies to
the questionnaire received

1. Shri Milap Chandra Jain, Officer <on Special Duty, Rtfyasthan $igh
Court, Jodhpur.

2. Shri R. Thiagarajan, Advocate, Supreme Count, Bangajone.
3. Bar Counril of West Bengal, .Calcutta.
4. Anti-Lawyers’ Association, Kanpur. •

5. Shri S. S. Sachan, Advocate, Kanpur. » '• '■*
6. Shri Hukam Chand Goyal, Advocate, Muzaffamager.
7. Shri R. L. Berry. Jullundur.
8. Shri K. M. Gnanasundram, Pudukottai.
9. Government of Orissa, Bhubaneswar. •

10. Shri K. Chandrasekhar an, M .P.
11. Shri L. L. Meghanee, Bhavnager.
12. Shri B. Jayacharya, Advocate, Yagir and Member, Karnataka State

Bar Council, Bangalore.
13. Shri C. D. Jagadesan, Madras.
14. Shri M. Prabha, Chairman, Official Language (Legislative) Com

mission, Trivandrum.
15. Shri K. Subrahmanyan, Secretary, Popular Hospital Committee,

Tiruvilwamala.
16. Shri M .S. Phirangi, Prof. Karnataka University College of Law,

Dharwar.
17. Shri K. Ramakrishna, Advocate, Putter (S. Kanara).
18. Shri T. L. Viswanatha Iyer, Advocate, Emakulam, Cochin.
19. Shri Ram Bilas Sharma, Member, Bihar Legislative Council, Patna.
20. Bar Council of Orissa, Cuttack.
21. Bar Council of Maharashtra, Bombay.
22. Bombay Bar Association, Bombay.
23. High Court of Orissa, Cuttack.
24. Bar Association, Nowgong (Assam).
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25. Shri N. S. Das Bahl, Advocate, Supreme Court, Delhi.
26. Government of Bihar (Law Department), Patna.

27. Shri Ranjit Kumar Banerjee, Senior Advocate, Howrah.
28. Hon’ble Justices of Bombay High Court (Appellate side), Bombay.
29. Shri H. C. Nath, Advocate-General, Tripura.

SO. Hon’ble Justices of Andhra High Court, Hyderabad.
31. Shri O. P. Gupta, Advocate, High Court and Supreme Court,

Allahabad.
t'4 *

32. High Court of Judicature, Madras.
33. Hon’ble Justices H. L. Agarwal, Madan Mohan Prasad and S. P.

Singh of Patna High Court.
34. Shri Atma Ram, Advocate, Chandigarh.
3.V Shri S. K. Jain, Advocate, Chandigarh.
s4. Supreme Court Bar Association. * '
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' (Vid* para xi of the Report) •

List of Associations, Organisations, tte. who gov evidence bffof tk$
Joint Committee

APPENDIX VI ~

S.
No.

Name of Associations/organisations, etc.
Date on 
which 
evidence 
was taken

1 Bar Council of Tamil Nadu, Madras . . . 16-9-1974
«

Spokesmen:

1. Shri R. G. Rajan—Vice-Chairman

2. Shri N. Ramanatha Iyer—Member

2 Shri C. D. Jagadesan, Kaladipet, Madras . . . 16-9-1974

I Government of Tamil Nadu (Law Department) . . 17-9-1974

Spokesman

1. Shri T. A. Kelluy; f j i v,. Deputy Secretary.

2. Shri T. Prabhakaran John, Assistant Secretary . . '

4 Shri K. Parasakan, Senior Advocate, Central Government
Senior Standing Council, Madras . . . .  18-9-1974

5 Shri P. Ramachandra Reddi, Advocate-General, Govern
ment of Andhra Pradesh, Hyderabad . . . . 18-9-1974

4 Shri G. K. Govinda Bhat, Chief Justice, High Court of Kar- ■ .
nataka, B a n g a lo re .....................................................19-9-1974

7 Shri M. S. Phirangi, Advocate, Dharwar . . . .  19-9-1974

t Shri M. R. Achar, Advocate, Bangalore . . . .  19-9-1974

9  Government of Karnataka, Department of Law & Parlia
mentary Affairs, Bangalore ............................................26-9-1974

Spokesmen:

1. Shri N. D. Venkatash—Secretary .

2. Shri T. Venkataswamy—Addl. Secretary

3. Shri M. L. Ramaswaml—Draftsman.

4. Shri B. C. Srinirasan—Joint Law Secretary. *

... ..... m  . t
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I a 3
__________________________y- r _____________________________

io Advocates’ Asacwariqti, ftO «̂lt>»c: 21-9-1974

'  * • * {- 1 i - ' •* »
; a *«

4. ShriB. T. Parthaaarathy 

Shri S. K. Venkatarangalengar

3. Shri G. Dayananda . %

4. Shri R. N. Narasimhamurthy

5. Shri S. Udayashankar.

II Karnataka State Bar Council, Bangalore . . . .  21-9-1974
v t  i '  • .

Spokesmen:

1. Shri Manohar Rao Jagirdar, Chairman

2. Shri B. Jayachariya

a. Shri B. G. Naik, Member, All India Bar Council
* • ? °  .

4. Shri B. M. Natarajan, Secretary.
* > .*■ ‘ M

12 Shri L. L. Meghanee, Bhavnagar . . . .  7-10-1974

13 Government of Gujarat (Legal Department), Gandhinagar . 7-10-1974

Spokesmen:

1. Shri, A. M . Ahmadi, Secretary
‘ *

' 2. Shri D. S. Mfcjumdar, Deputy

„ » . f .  Shri 1. V. Shtfn, Dqmty Stecwwy. *

14 Bar OrtHfe* ,df*9|uN**> Akw*d»bad . . . .  «-io#974

Spokesmen:
' : :

1. Shri Vasant Jhaverilal Desai, Advocate
• * : : • . . “■’C'”*'

2. ShriRanjit Motilal Vin, Advocate
4 * t * * ! « * . , *

• * * %. Shri Ajitrary K. Oza, Advocate.

15 Gujarat High Court Advocate Association, Ahmedabad • •. * $101974

Spokesmen: •>

1. Shri Bhalchandra>ii^4>«h . v., >•

2. Shri Pradyunma V. Hh*hi ,

3. Shri Mayoor I>aAn4* . . *

ifi Shri K. N- Mankad, Advocatqtfgfcmedabad . . 9 .1 0 - 1 9 7 4



103k

(i ) % (a) (S)

10-10-1974

11-10-1974

17  Government of Maharashtra, Law and J ueMck wy D#pa»o-. 
ment, Bombay .........................................................

Spokesmen:

4 '  1. Shri A. A. Ginwala, Additional Secretary

’ v 2. Shri B. B. Tambe, Joint Secretary.

' 18 Bar Council of Maharashtra, Bombay . . . .

' Spokesmen: '

1. Shri 9 . J. Deshpande, Advocate ‘

2. Shri P. V. Holay, Advocate

3. Shri D. R. Dhanuka, Advocate

4. Shri P. R. Mundargi, Advocate.

19 Bombay City Civil Sessions Court Bar Association,
} Bombay . •• • * ; . • • . •

Spokesmen-.

1. Shri M. N. Kothari, Advocate .

> 2. Shri P. K. Pandit, Advocate - -. ̂

3. Shri K. R. Dhanuka, Advocate ..

4. Shri S. R. Rajguru, Advocate
< " 7 •.. .

5. Miss Sheela P. Baxi, Advocate.
■ r
' 20 Shri Ramrao Adik, Advocate-General, Maharashtra, '

B o m b a y ........................................................................... #1-1X0-1974

11-10-1974

21 Shri C. R. Dalvi, Advocate, Bombay 

. aa S fa iD . M. Rane, Advocate, Dombay 

23 Bombay Incorporated Law Society . 

Spokesmen:

1. Shri P. M. Dandekar

2. Shri Pv P . Haiiant

3. S h r i% £ . Bagkneac ,

» 4. Shri D. M. Popat
“'j - ' 4 •

>24 Bombay Bar Association, Bombay . 

Spokesmen:

1. Shri Hemendra Shah '

2. Shri M^hqndra Sfoajti• ’■ ■ +*
- * %. Shrimati Sujata Manohar• •

IMO-I974 

ii-ifr-1974

£*10-1974

•f.

I2-IP-I974



(I) ; (?) Cl)

4. Shri P. K . Thakor .

j . Shri Ashok N. Vyaa—Hony. Secretary.

25 Shri M. V. Paranjape, Advocate, Bombay . . .

26 Shri Portia A. Mehta, Advocate, Bombay . . .

27 Shri V. C. Kotwal, Advocate, Bombay . . . .
1 •

28 Shri D. S. Parikh, Advocate, Bombay . . . .

29 Shri Milap Chandra Jain, Officer on Special Duty, Rajaathan
High Court, J o d h p u r ..................................................

)• High Court Bar Association, D elh i........................................

Spokesman:

Shri P. N. Lekhi

31 Bar Association of Supreme Court of India, New Delhi .

Spokesman:

Shri B. D. Bal.

32 Bar Council of Delhi; D e lh i..................................................

Spokuman:

Shri Radhe Mohan Lai

33 Government of Wen Bengal (Judicial Department), Calcutta. 30-12-1974 

Spokesman:

. , Shri P.K. Banerji—Joint Secretary

3 4  High Court Bar Association, Calcutta..................................... 30-12-1974

Spokesman:

1 Shri Hirendra Chander Ghose—Acting President

2 Shri S.C. Mittra, Member

3 Shri Binode Bhusan Ray, Advocate, High Court, Calcutta.

15 Shri P.K. Sen Gupta, Government Pleader* Wevt Bengal
Government, Calcutta......................................................30-12-1974

36 Bar Council of West Bengal, Calcutta....................................jm -1 9 7 4 ?

Spokesman:

Shri Basanta Kumar Panda—Chairman of Enrolment Co
mmittee of Bar Council.

37 Shri Prithwis Bagchl, Advocate, Calcutta High Court, Cal
cutta. . . . . . . . . .  31-12-1974
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38 Shri Ranjit Kumar Banenjee, Senior Advocate, Calcutta
High Court, Calcutta. ................................................

39 Shri Pramatha Nath Mitra, Advocate, Calcutta. . .

40 Shri B.C. Dutt, Advocate, Calcutta. . . . .

41 1. Shri Shankar Das Banerji, Advocate, Calcutta . .

2. Shri Dipankar Prasad Gupta Do. .

42 Government of Orissa (Law Department), Bhubaneswar. . 

Spokesman:

Shri K. M. Misra, Legal Remembranoer.

43 Orissa State Bar Council, Cuttack. .

Spokesman:

Shri S. Mohanty, Chairman.

44 Government of Assam, Gauhati. . . . . .  

Spokesmen:

1. Shri D. Das, Chief Secretary.

2. Shri U.G. Tehbildar, Secretary, Law Department.

3. Shri M.D. Saadullah, Joint Secretary, Law Department.

45 Shri Bishu Kinkor Goswami, Advocate, Chairman, Bar
Council of Assam, Nagaland, Meghalaya, Manipur and 
Tripura, Gauhati................................................................

46 Bar Assocation, Nowgong (Assam). . . . .  

Spokesmen:

1. Shri Kusha Dev Goswami, President.

2. Shri Surat Chandra Goswami, Secretary.

3. Shri Jogesh Chandra Sarmah, Advocate.

4. Shri Debabrata Sarmah, Advocate.

47 Government of Tripura, Agartala. . . . .

Spokesmen:

1. Shri Henchandra Nath, Advocate-General.

2. Shri Sukumar Chakravarty, Secretary (Law)

48 Government of Nagaland, Kohima. . . . •

Spokesmen:

1. Shri R.H. Macdonald D ’ Silva, Principal A .T X ,  
Kohima.
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2. Shri M.H. Khan, Secretary, Law and Parliamentary
Affaire.

3. Shri Darshan Singh, Deputy Secretary, Law &  Par
liamentary Affaire.

49 Shri B.B.Lyngdoh, Minister of Law, Government of Megha-
laya, Shillong........................................................................ 11-1-19 75

50 Gauhati High Court Bar Association, Garhati. . . 11-1-19 75

Spokesmen:

1. Shri Tarun Chander Das, Advocate.
2. Shri Kanak Sarma, Advocate.
3. Shri Pulakananda Das, Advocate.

51 Shillong Bar Association, Shillong. 11-1-19 75

Spokesmen:

1. Shri A.S. Khongphai, President.

2. Shri B.P. Datta, Secretary.

3. Shri U.C. Roy, Member.

52 Government of Meghalaya, Shillong. 11 -1 -1975

Spokesmen:

1. ShriN.M . Lahiri, Advocate-General.

2. Shri S.N. Phunkan, Legal Remembrancer.

3. Shri D.R. Rymmal, Law Officer.

53 Shri A.R. Barthakur, Advocate, Gauhati. . 13-1-19 75

54 Government of Uttar Pradesh (Judicial & Legislative De
partment), L u c k n o w . ................................................17-1-1975

Spokesmen:

1. Shri K.N. Goyal, Secretary.

2. Shri B.D. Agarwal, Deputy Legal Remembrancer.

3. Shri S.N. Sahai, Deputy Legal Remembrancer.

55 Government of Bihar (Law Department) . . . . 17-1-1975
and 

10-2-1975

Spokesman:

Shri Durjodhan Dash, Deputy Secretary.



56 Civil Court Bar Association, Jaunpur. . . 17-1-1975

Spokesman:

Shri Rudra Pratap Rai, Advocate, Joint Secretary.

57 Shri K.B. Sinha, District Government Counsel (Civil),
L u c k n o w . ...................................................................18-1-1975

58 Bihar State Bar Council, Patna . . . 18-1-1975

Spokesmen:

1. Shri Satyendra Sahay Varma

2. Shri Mahendra Nath Saran

3. Shri Uma Prasad Singh

59 High Court Bar Association, Allahabad. . . 18-1-1975

Spokesmen:

1. Shri K.B.L. Gour, Advocate.

2. Shri S.P. Gupta, Advocate.

3. Dr. R. Dwivedi, Advocate.

60 Shri O.P. Gupta, Advocate, Allahabad. . . . 18-1-1975

61 Shri Manohar Sinai Usgaocar, President, Goa, Daman &
Diu Advocates’ Association, Panaji QGoa) . . . 27-1-1975

62 Shri S. Ramachandran, Advocate, Supreme Court, New
Delhi................................................................................... 27-1-1975

63 Bar Council of India, New Delhi. . 28-1-1975

Spokesmen:

1. Shri H.D. Srivastava, Member.

2. Shri A.N. Veeraraghavan, Secretary.

64 Shri S.N. Chowdhury, Advocate, Supreme Court, New
Delhi...................................................................................28-1-1975

65 Shri N .S. Das Bahl, Advocate, Supreme Court, Delhi. . 29-1-1975

66 Shri K. Subrahmanyan, Secretary, Popular Hospital Com
mittee, Tiruvilwamala........................................................ 29-1-1975

67 Shri Moti Lai Khattri, District Government Counsel, Varanasi 11-2-1975

68 Shri Jinendra Kumar, Advocate, Chandigarh. . . . 29-5-1975
17-6-1975 &
18-6-1975

69 Shri Atma Ram, Advocate, Chandigarh............................... 29-5-1975



jo  Government of Punjab, Chandigarh, . . . .

Spokesmen:

i. Shri S.S. Sodhi, Secretary.

2 .Shri R.K. Battas, Joint Secretary.

71 Shri Shri Chand Goyai, Ex-M .P. . . . .

72 Shri Harbhagwan Singh, Advocate, Chandigarh. . .

73 Shri C .L. Lakhanpal, Senior Advocate, Chandigarh . .

74 Shri S.K. Jain, Advocate, Chandigarh. . . .

75 Shri K .C. Joshi, Lecturer in Law, Kurukshetra University,
Kurukshetra..........................................................................

30-5-1975

30-5-1975

30- 5-1975

30-5-1975

30-5-1975
17-6-1975

16-6-1975



APPENDIX VII

MINUTES OF SITTINGS OF THE JOINT COMMITTEE ON THE 
CODE OF CIVIL PROCEDURE (AMENDMENT) BILL, 1974

First Sitting

The Committee sat on Wednesday, the 12th June, 1974 from 1500 to
16.00 hours. ’

PRESENT 

Shri L. D. Kotoki—Chairman

Members 
Lok Sabha

2. Shri R • V . Bade
3. Shri Narendra Singh Bisht
4. Shri Chandrika Prasad
5. Shri M. C. Daga
6. Shri H. R. Gokhale
7. Shri B. R. Kavade
8. Shrimati T. Lakshmikanthamma
9. Shri Madhu Limaye

10. Shri Mohammad Tahir
11. Shri D. K. Panda
12. Shri Prabhudas Patel
13. Shri Rajdeo Singh
14. Shri M. Satyanarayan Rao
15. Shrimati Savitri Shyam
16. Shri R. N. Sharma
17. Shri Satyendra Narayan Sinha
18. Shri T. Sohan Lai
19. Shri Nitiraj Singh Chaudhary

Rajya Sabha
20. Shri Sradar Amjad Ali
21. Shri Bipinpal Das
22. Shri Krishnarao Narayan Dhulap
23. Shri Kamchi Kalyanasundaram
24. Shri Nawal Kishore
25. Shri Syed Nizam-ud-din
26. Shri D. Y. Pawar
27. Shri V. C. Kesava Rao
28. Shri Virendra Kumar Sakhalecha
29. Shri Aw&dheshwar Prasad Sinha
30. Shri Sawaisingh Sisodia

R epresentatives of the M inistry of L a w , Justice and Com pany A ffairs

1. Shri S. K. Maitra, Joint Secretary and Legislative Counsel 
(Legislative Department).
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2. Shri P. B. Venkatasubramanian, Joint Secretary and Legal 4 -

Adviser (Department of Legal Affairs).

3. Shri A. K. Srinivasamurthy, Additional Legislative Counsel
(Legislative Department).

S ecretariat

Shri H. G. Paranjpe—Deputy Secretary.

2. At the outset, the Chairman welcomed the members of the Com
mittee. ,

3. The Committee decided that a Press Communique be issued invit
ing comments from the Registrars of the Supreme Court/High Courts, 
Bar Council of India/State Bar Councils, Supreme Court Bar Association/ 
High Court Bar Associations, other associations and organisations and 
everyone else interested in the subject matter of the Bill by the end of 
June, 1974. The Committee also decided that the Chief Secretaries to 
all State Governments/ Union Territories might be asked to bring the 
contents of the Press Communique to the notice of various Bar Councils 
and Bar Associations both at the State and District levels.

4. The Committee further decided that in addition to the Press Com
munique, an advertisement might also be given in the newspapers 
having all India circulation.

5. The Chairman then informed the Committee that the following 
material relating to the Bill has already been circulated to all members 
of the Committee:

(1) The Code of Civil Procedure (Amendment) Bill, 1974 (as 
introduced in Lok Sabha).

(2) Extracts from Lok Sabha Debates (Part II) dated the 2nd 
May, 1974.

(3) Extracts from Rajya Sabha Debates (Part II) dated the 14th 
May, 1974.

(4) Synopsis of Rajya Sabha Debates (Supplement) dated the 
14th May, 1974.

(5) Background note on the Code of Civil Procedure (Amend
ment) Bill, 1974. ‘

(6) The Code of Civil Procedure, 1908, as amended uptodate.

(7) 27th, 40th, 54th and 55th Reports of Law Commission.

6. The Committee decided that the Report of the Joint Committee of 
Rajya Sabha on the Code of Civil Procedure (Amendment) Bill, 1968 and 
the evidence tendered before them might also be circulated to the 
members of the Joint Committee, if sufficient number of copies thereof 
were available.

7. The Committee then decided to hold their sittings at New Delhi 
on the 3rd and 4th July, 1974 to take up general discussion on the various



Ill
points raised in the memoranda that might be submitted to the Com
mittee.

8. The Committee then adjourned.

n
Second Sitting

The Committee sat on Wednesday, the 3rd July, 1974 from 11.00 to
13.00 hours.

PRESENT 
Shri L. D. Kotoki—Chairman

Members 

Lok Sabha
2. Shri R. V. Bade
3. Shri T. Balakrishniah
4. Shri Narendra Singh Bisht
5. Shri M. C. Daga
6. Shri Dinesh Joarder
7. Shri B. R. Kavade
8. Shrimati T. Lakshmikanthamma
9. Shri Madhu Limaye

10. Shri Debendra Nath Mahata
11. Shri V. Maya van
12. Shri Mohammad Tahir
13. Shri Surendra Mohanty
14. Shri D. K. Panda
15. Shri K. Pradhani
16. Shri Rajdeo Singh
17. Shrimati Savitri Shyam
18. Shri R. N. Sharma
19. Shri T. Sohan Lai
20. Shri Nitiraj Singh Chaudhary

Rajya Sabha

21. Shri Sradar Amjad Ali
22. Shri Bir Chandra Deb Barman
23. Shri Bipinpal Das
24. Shri Krishnarao Narayan Dhulap
25. Shri Kanchi Kalyanasundaram
26. Shri Nawal Kishore
27. Shri Syed Nizam-ud-din
28. Shri D. Y. Pawar
29. Shri V. C. Kesava Rao
310. Shri Virendra Kumar Sakhalecha
31. Shri Dwijendralal Sen Gupta
32. Shri Awadheshwar Prasad Sinha

R epresentatives of the M inistry  of L a w , Justice and Co m p a n y  A ffairs

1. Shri S. K. Maitra, Joint Secretary and Legislative Counsel 
(Legislative Department).
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2. Shri A. K. Srinivasamurthy, Additional Legislative Counsel
(Legislative Department).

3. Shri M. L. Malik, Assistant Legislative Counsel (Legislative
Department) .

Secretariat 

Shri H. G. Paranjpe—Deputy Secretary.

2. At the outset, the Chairman informed the Committee that requests 
for extension of time for submission of memoranda on the Bill have been 
received from various associations, organisations, etc. After some dis
cussion, the Committee decided that the time for submission of memo
randa might be extended upto Wednesday, the 31st July, 1974. The 
Committee also directed the Lok Sabha Secretariat to issue a Press 
Communique accordingly.

The Committee also decided that in addition to the press Communi
que, an advertisement might also be given in the newspapers having all 
India circulation.

3. The Committee further decided that before starting the preliminary 
discussion on the provisions of the Bill, arrangements might be made to 
keep verbatim records of proceedings of all sittings of the Committee.

4. The Committee then held a preliminary discussion on the pro
visions of the Bill vis-a-vis the background material furnished by the 
Ministry of Law, Justice and Company Affairs. The preliminary dis
cussion was not concluded.

5. The Committee then adjourned to meet again at 11.00 hours on 
Thursday, the 4th July, 1974.

m

Third Sitting

The Committee sat on Thursday, the 4th July, 1974 from 11.00 to
13.00 hours.

PRESENT 

Shri L. D. Kotoki—Chairman

Members 

Lok Sabha

2. Shri R. V. Bade
3. Shri T. Balakrishniah
4. Shri Narendra Singh Bisht
5. Shri Chandrika Prasad '
6. Shri M. C. Daga
7 Shri Dinesh Joarder I



8. Shri B. H. Kavade
9. Shrimati T, Lakshmikanthamma

10. Shri Debendra Nath Mahata
11. Shri V. Mayavnn
12. Shri Mohammad Tahir
13. Shn Surendra Mohanty
14. Shri Noorul Huda
15. Shri D. K. Panda
16. Shri K. Pradhani
17. Shri Rajdeo Singh
18. Shri M. Satyanarayan Rao
19. Shrimati Savitri Shyam
20. Shri R. N. Sharma
21. Shri Satyendra Narayan Sinha
22. Shri T. Sohan Lai
23. Shri R. G. Tiwari
24. Shri Nitiraj Singh Ghaudhary

Rajya Sabha

25. Shri Sradar Amjad Ali
26. Shri Bir Chandra Deb Barman
27. Shri Bipinpal Das
28. Shri Krishnarao Narayan Dhulap
29. Shri Kanchi Kalyanasundaram
30. Shri Nawal Kishore
31. Shri Syed Nizam-ud-din
32. Shri D. Y. Pawar
33. Shri V. C. Kesava Rao
34. Shri Awadheshwar Prasad Sinha

R epresentatives of the M in istr y  of L a w , Justice and  Co m p a n y  A ffairs

1. Shri S. K. Maitra, Joint Secretary and Legislative Counsel
(Legislative Department) .

2. Shri A. K. Srinivasamurthy, Additional Legislative Counsel
(Legislative Department) .

3. Shri M. L. Malik, Assistant Legislative Counsel (Legislative
Department).

Secretariat

Shri H. G. Paranjpe—Deputy Secretary.

2. The Committee concluded preliminary discussion on the provisions 
of the Bill vis-a-vis the background material furnished by the Ministry 
of Law, Justice and Company Affairs.

3. The Committee then decided that for the purpose of preparing a 
questionnaire on the provisions of the Bill, members might send their 
comments/suggestions in the form of questions to the Lok Sabha Secre
tariat by Saturday, the 20th July, 1974. The consolidated questionnaire 
would then be considered at a sitting to be held sometime during the 
next session.

H 3
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4. The Committee desired that the Ministry of Law, Justice and 
Company Affairs might prepare a note indicating the clauses of the Bill 
which give effect to the objectives of the Bill specified in the background 
note furnished by the Ministry of Law, Justice and Company Affairs.

5. The Committee then decided that, for the purpose of hearing 
evidence from the interested parties, they might hold their sittings at 
New Delhi and or outside Delhi after the ensiung session is over as 
under:—

(i) Second or third week of September, 1974.
(ii) Second or third week of October, 1974.

(iii) First or second week of November, 1974.

The Committee authorised the Chairman to fix the places of sittings 
and the dates of sittings for the purpose.

6. A verbatim record of the proceedings was kept.

7. The Committee then adjourned.

IV

Fourth Sitting

The Committee sat on Friday, the 2nd August, 1974 from 15.00 to
15.45 hours.

PRESENT 

Shri L. D. Kotoki—Chairman

Members 

Lok Sabha

2. Shri Chandrika Prasad
3. Shri B. E. Kavade
4. Shrimati T. Lakshmikanthamma
5. Shri Rajdeo Singh
6. Shri Satyendra Narayan Sinha
7. Shri T. Sohan Lai
8. Shri Nitiraj Singh Chaudhary

Rajya Sabha

9. Shri Bir Chandra Deb Barman
10. Shri Bipinpal Das
11. Shri Krishnarao Narayan Dhulap
12. Shri Nawal Kishore
18. Shri V. C. Kesava Rao
14. Shri M. P. Shukla
15. Shri Awadheshwar Prasad Sinha
16. Shri D. P. Singh
17. Shri Sawaisingh Sisodia



Representatives or the M inistry o f Law, Justice and Company A ffairs
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1. Shri S. K. Maitra, Joint Secretary and Legislative Counsel
(Legislative Department)

2. Shri V. V. Vaze, Joint Secretary and Legal Adviser (Department
of Legal Affairs).

3. Shri A. K. Srinivasamurthy, Additional Legislative Counsel
(Legislative Department)

S ecretariat

Shri H. G. Paranipe—Deputy Secretary.

2. At the outset, the Committee reconsidered their future programme 
of work and decided that—

I. The Committee miqht be divided into three Sub-Committees 
and hold their sittings outside Delhi for the purpose of hear
ing evidence from interested parties as per programme given 
below: —

(i) Sub-Committee 'A*—to hold sittings at Madras and Banga
lore from Monday, the 16th to Saturday, the 21st September,
1974. '

(ii) Sub-Committee ‘B’—to hold sittings at Ahmedabad and 
Bombay from Monday, the 7th to Saturday, the 12th October,
1974.

(iii) Sub-Committee ‘C*—to hold sittings at Bhubaneswar and
Calcutta from Wednesday, the 6th to Saturday, the 9th
November, 1974.

II. Each Sub-Committee might consist of fourteen members autho
rising the Chairman and the Minister and the Minister of 
State in the Ministrv of Law, Justice and Company Affairs to 
join all the three Sub-Committees.

m . To hold sittings of the whole Committee at New Dplhi from 
Thursday, the 31st October to Saturday, the 2nd November, 
1974 for the purpose of hearing evidence of the representatives 
of various associations, organisations, etc.

3. The Committee further decided that the members might be given 
an option to join one of the three Sub-Committees.

4. The Committee then authorised the Chairman to finalise the 
Composition of each of the three Sub-Committees and also to select 
parties to be invited for evidence at the respective places.

5. The Committee then adjourned.



V
Fifth Sitting

The Committee sat on Friday, the 30th August, 1974 from 15.00 to
16.00 hours.

PRESENT 

Shri L. D. Kotoki—Chairman

Members 

Lok Sabha

2. Shri R. V. Bade
3. Shri Narendra Singh Bisht
4. Shri Debendra Nath Mahata
5. Shri V. Mayavan
6. Shri Mohammad Tahir
7. Shri Surendra Mohanty
8. Shrimati Savitri Shyam
9. Shri R. N. Sharma

10. Shri Nitiraj Singh Chaudhary

Rajya Sabha

11. Shri Sardar Amjad Ali -
12. Shri Bir Chandra Deb Barman
13. Shri Nawal Kishore
14. Shri Syed Nizam-ud-din
15. Shri V. C. Kesava Rao
16. Shri M. P. Shukla
17. Shri Sawaisingh Sisodia

Representatives of the M in istr y  of L a w , Justice  and  Co m p a n y  A ffairs

1. Shri S. K. Maitra, Joint Secretary and Legislative Counsel
(Legislative Department)

2. Shri A. K. Srinivasamurthy, Additional Legislative Counsel
(Legislative Department)

3. Shri V. V. Vaze, Joint Secretary and Legal Adviser (Depart
ment of Legal Affairs).

Secretariat 

Shri H. G. Paranjpe—Deputy Secretary.

2. The Committee considered and approved the draft questionnaire 
on the provisions of the Bill.

3. On the suggestion of some members, the Committee decided that 
the members, who are desirous of submitting additional suggestions/ 
comments for inclusion in the questionnaire, might send their comments/
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suggestions in the form of questions to the Lok Sabha Secretariat bv 
Tuesday, the 3rd September, 1974.

4. The Committee then authorised the Chairman to finally the 
questionnaire.

5. The Committee then adjourned.

VI

Sixth Sitting

The Committee sat on Thursday, the 31st October 1974 from 10.00 
to 12.45 hours.

PRESENT 

Shri L. D. Kotoki—Chairman

M em bers

Lok Sabha

2. Shri Narendra Singh Bisht
3. Sardar Mohinder Singh Gill
4. Shri Dinesh Joarder
5. Shrimati T. Lakshmikanthamma
6. Shri Debendra Nath Mahata
7. Shri Mohammad Tahir
8. Shri Surendra Mohanty
9. Shri Noorul Huda

10. Shri K. Pradhani
11. Shri Rajdeo Singh
12. Shrimati Savitri Shyam
18. Shri R. N. Sharma
14. Shri Satyendra Narayan Sinha
15. Shri T. Sohan Lai

, Rajya Sabha

16. Shri Bir Chandra Deb Barman
17. Shri Krishnarao Narayan Dhulap
18. Shri Kanchi Kalyanasundaram
19. Shri Nawal Kishore
20. Shri Syed Nizam-ud-din
21. Shri D. Y. Pawar
22. Shri V. C. Kesava Rao
23. Shri Virendra Kumar Sakhalecha
24. Shri Dwijendralal Sen Gupta
25. Shri M. P. Shukla
26. Shri Awadheshwar Prasad Sinha
27. Shri Sawaisingh Sisodia



lie
Representatives o r  the Ministry of La w , Justice and Company A m a s

(L egislative D epartm ent)

1 Shri S. K. Maitra, Joint Secretary and Legislative Counsel.

2. Shri A. K. Srinivasamurthy, Additional Legislative Counsel.

Secretariat 

Shri H. L. Malhotra—Section Officer.

2. At the outside, the Chairman and Members of the Committee wel
comed the new Minister of State in the Ministry of Law, Justice and 
Company Affairs [Dr. (Shrimati) Sarojini Mahishi].

3. Dr. (Sint.) Saroiini "Mahishi, Minister of State in the Ministry of 
Law, Justice and Company Affairs, who is not a member of the Com
mittee, attended the sitting with the permission of the Chairman under 
Rule 299 of the Rules of Procedure.

4. Before the Committee proceeded to hear evidenco of the following 
individual/representatives of the Bar Association, the Chairman drew 
their attention to Direction 58 of the Direct’ons by the Speaker: —

I. Shri Milap Chandra Jain, Officer on Special Duty, Rajasthan 
High Court, Jodhpur.

[10.00 to 10.55 hrs.] 
n. High Court Bar Association, Delhi.

Spokesman:

Shri P. N. Lekhi

[11.45 to 12.45 hrs.]
5. A verbatim record of evidence was kept.

6. The Committee considered the programme of sittings of Sub-Com
mittee ‘C’ to be held at Bhubaneshwar and Calcutta from the 5th to 9th 
November. 1974 and decided that in view of the proximitv of the Winter 
Session from the 11th November, 1974, th? proposed sittings to be post
poned. ' 1

The Committee further, decided that the Sub-Committee ‘C’ mieht 
hold their sittings at Bhubaneshwar on the 30th and 31st December, 1974 
and at Calcutta from the 1st to 3rd January, 1975.

7. The Committee felt that since they had still to hear oral evidence 
of large number of witnesses on the provisions of the Bill and had also 
to comp’ ete other stapes of the Bill, it would not be possible for them 
to present their Report by the stipulated date i.e. 20th December, 1974. 
The Committee, therefore, decided to seek an extension of time tot 
presentation of their Report upto the last day of the first week of the 
next Monsoon Session (1975).

The Committee authorised the Chairman to nominate an alternate 
member for moving the motion in this behalf in the House.

8. The Committee then adjourned.



V n

Seventh Sitting

The Committee sat on Friday, the 1st November, 1974 from 10 00 to
12.00 hours. '

PRESENT 

Shri L. D. Kotoki—Chairman

Members 

Lok Sabha

2. Shri Narendra Singh Bisht
3. Shri Chandrika Prasad
4. Shri A. M. Chellachami
5. Sardar Mohinder Singh Gill
6. Shri Dinesh Joarder
7. Shri B. R. Kavade
8. Shrimati T. Lakshmikanthamma
9. Shri Madhu Limaye

10. Shri Debendra Nath Mahata
11. Shri V. Mayavan
12. Shri Mohammad Tahir
13. Shri Surendra Mohanty
14. Shri Noorul Huda
15. Shri K. Pradhani
16. Shri Rajdeo Singh
17. Shri M. Satyanarayan Rao
18. Shrimati Savitri Shyam
19. Shri Satyendra Narayan Sinha
20. Shri T. Sohan Lai

Rajya Sabha

21. Shri Bir Chandra Deb Barman
22. Shri Krishnarao Narayan Dhulap
23. Shri Kanchi Kalyanasundaram
24. Shri Nawal Kishore
25. Shri Syed Nizam-ud-din
26. Shri D. Y. Pawar
27. Shri V. C. Kesava Rao
28. Shri Virendra Kumar Sakhalecha
29. Shri Dwijendralal Sen Gupta
30. Shri M. P. Shukla
31. Shri Awadheshwar Prasad Sinha
32. Shri Sawaisingh Sisodia

Representatives of the M inistry of L aw , Justice and Company Affairs

(Legislative Department)

Shri S. K. Maitra, Joint Secretary and Legislative Counsel.
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Secretariat 

Shri H. L. Malhotra—Section Officer.

2. Dr. (Smt.) Sarojini Mahishi, Minister of State in the Ministry 6t 
Law, Justice and Company Affairs, who is not a member of the Com
mittee, attended the sitting with the permission of the Chairman Under 
Rule 299 of the Rules of Procedure.

3. Before Shri B. D. Bal, representative of the Bar Association of
Supreme Court of India, New Delhi proceeded to give evidence, the 
P.hnirman drew his attention to Direction 58 of the Directions by the 
Speaker. ^

4. The evidence lasted till 12.00 hours.

5. A verbatim record of evidence was kept.

6. The Committee then adjourned to meet again at 10.00 hours on 
Saturday, the 2nd November, 1974.

V ffl 

Eighth Sitting

The Committee sat on Saturday, the 2nd November, 1974 from 10j00 
to 12.10 hours.

PRESENT

Shri L. D. Kotoki—Chairman

M e m b e r s  

Lok Sabha

2. Shri T. Balakrishniah
3. Shri Narendra Singh Bisht
4. Shri Chandrika Prasad
5. Shri A. M. Chellachami
6. Shri M. C. Daga
7. Sardar Mohinder Singh Gill
8. Shri Dinesh Joarder
9. Shri B. R. Kavade .

10. Shrimati T. Lakshmikanthamma
11. Shri Debendra Nath Mahata
12. Shri Mohammad Tahir
13. Shri Noorul Huda
14. Shri K. Pradhani
15. Shri Rajdeo Singh
16. Shri M. Satyanarayan Rao
17. Shrimati Savitri Shyam
18. Shri Satyendra Narayan Sinha
19. Shri T. Sohan Lai



Rajya Sabha

. 20. Shri Bir Chandra Deb Barman
21. Shri Krishnarao Narayan Dhulap
22. Shri Kanchi Kalyanasundaram
23. Shri Nawal Kishore
24. Shri Syed Nizam-ud-din
25. Shri D. Y. Pawar
26. Shri V . C. Kesava Rao
27. Shri Virendra Kumar Sakhalecha
28. Shri Dwijendralal Sen Gupta
29. Shri M. P. Shukla
30. Shri Awadheshwar Prasad Sinha
31. Shri Sawaisingh Sisodia

R epresentative of th e  M in istry  o r  L a w , J ustice and Com pan y  A ffairs
(Legislative Department)

Shri S. K . Maitra, Joint Secretary and Legislative Counsel.

Secretariat 

Shri H. L. Malhotra—Section Officer.

2. Shri Bedabrata Barua, Deputy Minister in the Ministry of Law, 
Justice and Company Affairs, who is not a member of the Committee, 
attended the sitting with the permission of the Chairman under Rule 
299 of the Rules of Procedure.

3. Before Shri Radhe Mohan Lai, representative of the Bar Council 
of Delhi, Delhi proceeded to give evidence, the Chairman drew his 
attention to Direction 58 of the Directions by the Speaker.

4. The evidence lasted till 11.45 hours.

5. A verbatim record of evidence was kept

6. The Committee then considered their future programme of work. 
After some discussion, the Committee decided that the whole Com
mittee, instead of Sub-Committees, should hold sittings outside Delhi for 
the purpose of taking evidence on the provisions of the Bill and desired 
that the Chairman might take up this matter with the Speaker for his 
reconsideration. In case, the Speaker was not inclined for the whole 
Committee to hold sittings outside Delhi, the Committee might be divid
ed into two Sub-Committees, instead of three Sub-Committees, as done 
earlier, for the purpose.

7. The Committee authorised the Chairman to select the places and 
finalise the programme of sittings for evidence which might be circulated 
to tha members of the Committee in due course.

8. The Committee, further decided that the sittings of the Com m ittee 
might be held at New Delhi from the 27th to 29th January, 1975 to take 
further evidence and also to have a general discussion on the various 
points raised during the course o f evidence and also in the memoranda- 
submitted to the Committee.

9. The Committee then adjourned.
2980 LS—21. .
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The Committee sat on Monday ,tfe j *lTth Jattttary, W.-00 to
13.10 hours. ”  - -

PRESENT

Shri L. O. Kotoki—Chairman

Lok Sabha

2. Shri T. Balakrishniah
3. Shri Narendra Singh Bisht
4. Shri A. M. Chellachgmi
5. Shri M. C. Daga
6. Shri Tulsidas Dasappa
7. Sardar Mohinder Singh Gill
8. Shri B. R. Kavade
9. Shri Madhu Limaye

10. Shri Mohammad Tahir
11. Shri Noorul Huda
12. Shri K. Pradhani
13. Shri Rajdeo Singh 

' 14. Shrimati Savitri Shy am
15. Shri R. N. Sharma
16. Shri T. Sohan Lai
17. Shri R. G. Tiwari
18. Dr. (Shrimati) Sarojini Mahishi

Rajya Sabha

19. Shri Mohammad Usman Arif
20. Shri Bir Chandra Dab' Barman
21. Shri Krishnarao Narayan Dhulap
22. Shri' KancW K&lyanasundaram
23. Shri Nawal Kishore
24. Shri Syed Nizam-ud-din
25. Shri D. Y. Pawar 

' 26. Shri V. C. Kesava Rao
27. Shri Virendra Kumar Sakhajteeha
28. Shri Dwijendralal Sen Gupta
29. Shri M. P. ShUkla
30. Shri Awadheshwar Prasad Sinha
31. Sfrfi D. P . Singh 
32- Sfcri S ^ a is ift^  S i«3̂ i|

R epresentatives or the  M in istr y  or L a w , Ju stice  aWd C o M M M y A m t o f

1. Shri S, K . Secrttwcy I0slatft* ^ 7 # *}
.....  iLegUatim

2. Shri V. V. Vaze, Joint Secretary and Legal ‘AQvtiet, '{Depm t i
ment of Legal Affairs). "  ; '

i-
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Sfcit If. fik FaWnjps, Chief .jSwiwtoiol Committee O fiot.

2. At the outset, the Committee mourned the death of Shri Partap
Singh, M.P. and passed the following condolence resolution:__

The Committee place on record their profound sense of sorrow 
over the demise of thefr lhoft eAeemed colleague, Shri Partap 
Singh, a Member of Lok Sabha, on -the 24th January, 1975 and 
Mttl Uteir heart felt condolences to the members of the 
bereaved family."

Thereafter the members stood in silence for a while as a mark of 
respect to the memory of the deceased.

3. The Committee then heard evidence of the following:—

[In the beginning, the Chairman drew the attention of the repre
sentatives to the provisions of Direction 58 of the Directions 
by the Speaker].

I. Goa, Daman and Diu Advocates’ A»Mkiiaitwn, Panaji (Goa). 

Spokesman-.

Shri Manohar Sinai Uagaocat—Presidehvt.

[10.00 to 11.35 hours]

II. Shri S. Ramachandran, '

Advocate, Supreme Court,
New Delhi. '

[11.35 to 13.00 hour*} '

4. A verbatim record of evidence was kept.

5. The Chairman informed the Committee that the sittings of Sub
committee scheduled to be held at Chandigarh on the 2J0tfr aftd 21st 
January, 1975 had to be cancelled oft account of non-availability of 
accommodation there. After some" discussion, the Committee decided 
that the Sub-Committee might hold their siftings at Chandigarh some
time during the ensuing Budget Session. The Committee authorised the 
Chairman to fix the dates of the sittings of the Sub-Committee at Chandi
garh in consultation with the authorities concerned.

6. The Committee decided to hold their sittings on the 10th arid 11th 
February, 1975 to hear further orfil fcvidfertce and Also to hold general 
discussion on the various points made in the memoranda submitted to 
them and the points arising oiit of the’ oral' eViUWicfe tendered before the 
Committee.
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7. At the end, the committee decided that the Ministry of Law, Justice
& Company Affairs might furnish a note on the various points raised 
during the course of evidence tendered before them together with Gov
ernment comments thereon for their consideration.

X \
Tenth Sitting ,

The Committee sat on Tuesday, the 28th January, 107S from 10.00 to 
13.15 hours.

PRESENT

. Shri L. D. Kotoki—Chairman j

Members

’ Lok Sabha . -

2. Shri R. V. Bade
3. Shri Chandrika Prasad
4. Shri A, M. Chellachami
5. Shri M. C. Daga
6. Sardar Mohinder Singh Gill
7. Shrimati T. Lakshm ikanthamma i
8. Shri Madhu Limaye
9. Shri V. Mayavan

10. Shri Mohammad Tahir
11. Shri Noorul Huda
12. Shri K. Pradhani
13. Shri Rajdeo Singh
14. Shrimati Savitri Shyam
15. Shri Satyendra Narayan Sinha
16. Shri T. Sohan Lai |
17. Shri R. G. Tiwari
18. Dr. (Shrimati) Sarojini Mahishi )

Rajya Sabha

19. Shri Sardar Amjad Ali "
20. Shri Mohammad Usman Arif
21. Shri Bir Chandra Deb Barman
22. Shri Krishnarao Narayan Dhulap
23. Shri Kanchi Kalyanasundaram
24. Shri Nawal Kishore
25. Shri Syed Nizam-ud-din ' -l '
26. Shri V . C. Kesava Rao *
27. Shri Virendra Kumar Sakhalecha ,
28. Shri Dwijendralal Sen Gupta
29. Shri M. P. Shukla ’
30. Shri Awadheshwar Prasad Sinha
31. Shri D. P. Singh
32. Shri Stwaisingh Sisodit \



Representatives o r  the M inistry o r  L a w , J ustice and C om pan y  A ita ir s

1. Shri S. K. Maitra, Joint Secretary and Legislative Counsel
(Legislative Department).

2. Shri V. V. Vaze, Joint Secretary and Legal Adviser (Depart
ment of Legal Affairs).

Secretariat

Shri H. G. Paranjpe, Chief Financial Committee Officer. '

2. Before the Committee proceeded to hear evidence of the represen* 
tatives of the following associations, organisations, etc., the Chairman 
drew their attention to the provisions of Direction 58 of Directions by 
the Speaker:—

I. Bar Council of India, New Delhi.

Spokesmen: ■
1. Shri H. D. Srivastava—Member.

2. Shri A. N. Veeraraghavan—Secretary.

[10.00 to 11.45 hours]
II. Shri S. N. Chowdhury, '

Advocate, Supreme Court of India, *
New Delhi. i

[11.45 to 13.15 hours]

3. A verbatim record of evidence was kept.

4. The Committee then adjourned to meet again at 10.00 hours on 
Wednesday, the 29th January, 1975.
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Eleventh Sitting

The Committee sat on Wednesday, the 29th January, 1975 from 10.00 
to 12.15 hours.

PRESENT ,

Shri L. D. Kotold—Chairman "1
M embers

• Lok Sabha "

2. Shri R. V. Bade
3. Shri T. Balakrishniah
4. Shri A . M. Chellachami
9. Shri Tulsidas Dasappt .!



t,... 7. SJwi P< R« Kavade • ;
8. Shrimati T. Lakshmikanthamma ’
9. Shri Mohammad Tahir

If) ShifriKkjPmHiipfc j
11. Shri Rajdeo Singh •
12. Shri M. Satyanarayan Rao >
13. Shrimati Savitri Shyam 1 t
14. 9teijSfcty«ferira Sfnh* \

. 15. Shri T. Sohan Lai i
.. 1& Dr. (Shrimati) Sacgjini Mahishi I

Rajya Sabha

17. Shri Sardar Amjad All
18. Shri Mohammad Usman Arif '
19. Shri Bir Chandra Deb Barman ,
20. Shri Krishnarao Narayan Dhulap
21. Shri Kanchi Kalyanasundaram
22. Shri Nawal Kishore
28. Shri Syed Nizam-ud-din ^
24. Shri D. Y . Pawar
25. Shri V . C. Kesava R«u» j
26. Shri Virendra Kumar Sakhalecha
27. Shri Dwijendralal Sen Gupta
28. Shri M. P. Shukla ,
29. Shri Awadheshwac Prasad Sinha
30. Shri Sawaisingh Sisodia

R epresentatives o r  th e  M in istry  o r  LOW, J p s tk k  Aitp C ome tact A u i i t l

1. Shri S. K. Maitra, Joint Secretary and Legislative Counsel
(Legislative Department) .

2. Shri V. V. Vaze, Joint Secretary t and Legal Advi§er (Depart
ment of Legal Aflbtts).

Smrkmkut 1

Shri H. G. Paranjpe, Chief Financial Committee Officer.

2. Before the Committee proceeded to hear evidence of the represen
tatives of the following organisations, etc.t the Chairman drew their 
attention to the provisions of Direction 98 of the titteetio#* by the 
Speaker:— . . . .

I. Shri N. S. Das Bahl,

Advocate, Supreme Court of India, -.,t 1

D elhi.. -

[10.00 to 11.85



U. jShri K. Subrahmanya% Popular Hospital
Tiruvilwamala. ’ ”  ’

tll.3 5 'to l2 .1 9 h w r»]

S." A verbatim record of evidence waqj^§|^.

4. The Committee then adjourned.

1 *

xn
fw iiW i gating

The'Committee sat on Monday, the 10th Febraafy, to
16.30 hours.

PRBSEN1 

Shri L. D. fCotoki—Chairman

Mmwnp 

Lok Sabha

2. Shri R. V. Bade
3. Shri Narendra Singh Bisht
4. Shri Chandrika Prasad
5. Shri M. C. Daga
6. Shri Tulsidas Dasappa

- 7. -Sw<i*r Motuode*: Siqtfi G|ll
8. Shri B. R. Kavade
9. Shrimati T. Lakshmikaitthamnia

10. Shri V. Mayavan
11. Shri Mohammad Tahir
12. Shri K. Pradhani
13. Shri Rajdeo Singh
14. Shrimati Savitri Shyam
15. Shri T. Sohan Lai

16. Shri R. G. Tiwari
17. Dr. (Shrimati) Sarojini Mahishi
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18. Shri Bir Chandra Dab Barman ;
19. Shri Krishnarao Narayan Dhulap
20. Shri Kanchi Kalyanasundaram
21. Shri Nawal Kishore
22. Shri Syed Nizam-ud-din ‘ •' 9
23. Shri D. Y . Pawar
24. Shri V. C. Kesava Rao . ' . r
25. Shri Virendra Kumar Sakhalecha
26. Shri M. P. Shukla
27. Shri Awadheshwar Prasad Sinha
28. Shri Sawaisingh Sisodia

R epresentatives of the M in istry  of L a w , Justice and Com pan y A ffairs

1. Shri S. K. Maitra, Joint Secretary and Legislative Counsel 
(Legislative' Department) .

», 2. Shri V. V. Vaze, Joint Secretary and Legal Adviser (Depart
ment of Legal Affairs).

Secretariat

Shri H. G. Paranjpe, Chief Financial Committee Officer.

2. The Committee heard further evidence of Shri Durjodhan Dash, 
Deputy Secretary, Law Department, Government of Bihar, Patna.

S. The evidence concluded at 16.30 hours.
4. A verbatim record of evidence was kept.
5. The Committee then adjourned to meet again on Tuesday, the 11th 

February, 1975 at 14.30 hours.

xm ,
Thirteenth Sitting

The Committee sat on Tuesday, the 11th February, 1978 from 14.90 
to 17.00 hours.

PRESENT
. <4

Shri L. D. Kotoki— Chairman

Lok Sabha • .. ;

2. Shri R. V . Bade
3. Shri Narendra Singh Bisht
4. Shri Chandrika Prasad
6. Shri A . M . Chellachami
6. Shri M . C. Daga
7. Sardar Mohinder Singh Gill ’
8 . Shri B. R. Kavade f ’
9. Shrimati T. Lakshmikanthamma

10. Shri V. Mayavan



11. Shri Mohammad Tahir '
12. Shri K . Pradhani
13. Shri Rajdeo Singh
14. Shri M. Satyanarayan Rao '  • . '
15. Shrimati Savitri Shyam
16. Shri Satyendra Narayan Sinha ' 1
17. Shri T. Sohan Lai
18. Dr. (Shrimati) Sarojini Mahishi '

i

Rajyp Sabha

19. Shri Mohammad Usman Arif
20. Shri Bir Chandra Deb Barman
21. Shri Krishnarao Narayan Dhulap
22. Shri Kanchi Kalyanasundaram
23. Shri Syed Nizam-ud-din
24. Shri D. Y. Pawar
25. Shri V. C. Kesava Rao
26. Shri M. P. Shukla
27. Shri D. P. Singh
28. Shri Sawaisingh Sisodia
29. Shri Awadheshwar Prasad Sinha -

llEPRESENTATIVE OF THE MINISTRY OF LAW , JUSTICE AND COMPANY AFFAIRS

Shri V. V. Vaze, Joint Secretary and Legal Adviser (Depart
ment of Legal Affairs).

S ecretariat

Shri H. G. Paranjpe, Chief Financial Committee Officer.

2. Before the Committee proceeded to hear the evidence of Shri Moti 
Lai Khattri, District Government Council (Civil), Varanasi, the Chair
man drew his attention to Direction 58 of the Directions by the Speaker.

3. The evidence lasted till 16.45 hours.

4. A verbatim record of evidence was kept. 1

5. At the end, the Committee considered their future programmes of 
work. After some discussion, the Committee authorised the Chairman 
to finalise their future programme of work including—

(i) Fixation of date for receipt of Government amendments;
(ii) Fixation of date for receipt of amendments from members; 

and .

(iii) Clause-by-clause consideration of the Bill.

6. The Committee then adjourned.

Fourteenth Sitting

The Committee sat on Monday, the 16th June, 1975 from 10.30 to 12.00 
hours.

PRESENT

Shri L. D. Kotoki—Chairman. 't
2930 LS—22. j • - ■



h r r
Lok Sabha '

2. Shri R. V . Bade  ̂ t t
3. Shri Narendra Singh Bisht . , ?  '
4. Shri A . M. Chellachami * ' . *
5. Shri M. C. Daga ' ' ̂
6. Shri Tulsidas Dasappa , : ' '
7. Shri Dinesh Joarder ’ ‘
8. Shri B. E. Kavade
9. Shrimati T. Lakshmikanthamma ,

10. Shri V. Mayavan
11. Shri Mohammad Tahir .
12. Shri Noorul Huda
13. Shri Rajdeo Singh
14. Shri M. Satyanarayan Rao <
15. Shrimati Savitri Shyam
16. Shri R. N. Sharma
17. Shri Satyendra Narayan Sinha
18. Shri C. M. Stephen
19. 8 hri T. Sohan Lai
20. Shri Sidrameshwar Swamy
21. Dr. (Shrimati) Sarojini Mahishi

Rajya Sabha

22. Shri Sardar Amjad Ali
23. Shri Mohammad Usman Arif
24. Shri Bir Chandra Deb Barman
25. Shri Krishnarao Narayan Dhulap .
26. Shri Kanchi Kalyanasundaram
27. Shri B. P. Nagaraja Murthy
28. Shri Syed Nizam-ud-din
29. Shri D. Y. Pawar (
30. Shri V. C. Kesava Rao
31. Shri Dwijendralal Sen Gupta
32. Shri M. P. Shukla t
33. Shri D. P. Singh .
34. Shri Sawaisingh Sisodia .

RSPHfeSftNTATTVE OF THE MINISTRY OF LAW, JUSTICE AND COMPANY AFFAIRS
(Legislative Department)

Shri S. K. Maitra, Joint Secretary and Legislative Counsel.

Secretariat

Shri Y. Sahai, Chief Legislative Committee Officer.

2. Before the Committee proceeded to hear the evidence of Shri K. C. 
Joshi, Lecturer in Law, Kurukshetra University, the Chairman drew his 
attention to the provisions of Direction 58 of the Directions by the 
Speaker.

The evidence lasted till 12.00 hours.
. l

3. A verbatim record of >*vidence was kept.



4. The Caxnmittee then tdjourned to meet again on Tuesday, th? 17th 
June, 1975 at 10.30 hours.

1*1

r ”  ' fifte e n th  S itting

The Committee sat on Tuesday, the 17th June, 1975 from 10.30 to 13.00 
hours. ” ,

PRESENT '

Shri L. D. Kotoki—Chairman ' ;

i j Members

' Lok Sabha '

% Shri R. V. Bade
3. Shri Narendra Singh Bisht
4. Shri Chandrika Prasad 1
5. Shri A . M. Chellachami
6. Shri M. C. Daga
7. Shri Tulsidas Dasappa
8. Sardar Mohinder Singh Gill ,
9. Shri B. R. Kavade

10. Shrimati T. Lakshmikandiamma
11. Shri V. Mayavan ,
12. Shri Mohammad Tahir
13. Shri Noorul Huda
14. Shri K. Pradhani
15. Shri Rajdeo Singh
16. Shrimati Savitri Shyam
17. Shri R. N. Sharma
18. Shri Satyendra Narayan Sinha
19. Shri C. M. Stephen
20. Shri T. Sohan Lai ’
21. Shri Sidrameshwar Swamy
22. Shri R. G. Tiwari * .
23. Dr. (Shrimati) Sarojini Mahishi *

Rajyp. Sabha ~

24. Shri Sardar Amjad Ali
25. Shri Bir Chandra Deb Barman . T ! ■ ’ ’
26. Shri Krishnarao Narayan Dhulap
27. Shri Kanchi Kalyanasundaram
28. Shri B. P. Nagaraja Murthy .
29. Shri Syed Nizam-ud-din .
30. Shri D. Y. Pawar
31. Shri V. C. Kesava Rao
32. Shri Virendra Kumar Sakhalecbi'
33. Shri Dwijendralal Sen Gupta - •
34. Shri M. P. Shukla
35. Shri D. P. Singh
36. Shri Sawaisingh Sisodia
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R epresentative of the M inistry of La w , J ustice and Co m pan y  A ffairs

(Legislative Department)

Shri S. K. Maitra, Joint Secretary and Legislative Counsel.

Secretariat

Shri Y. Sahai—Chief Legislative Committee Officer.

2. The Committee heard further evidence of the following: —
I. Shri S. K. Jain. Advocate, Chandigarh.

[10.30 to 12.15 hours]
II. Shri Jinendra Kumar, Advocate, Chandigarh. '

[12.15 to 13.00 hours]
3. The evidence of Shri Jinendra Kumar was not concluded.
4. A verbatim record of evidence was kept.

.5. At the end, the Committee decided that Sarvashri S. K. Joshi,
S. K. Jain and Jinendra Kumar, who had appeared before the Com
mittee, might be treated as Grade I witnesses and paid TA/DA for the 
purpose as admissible under the rules. ,

6. The Committee then adjourned to meet again on Wednesday, the 
18th June. 1975 at 10.30 hours.

XVI ;

Sixteenth Sitting
The Committee sat on Wednesday, the 18th June, 1975 from 10.30 

to 12.45 hours.

PRESENT •
Shri L. D. Kotoki—Chairman

M embers ‘

Lok Sabha '

2. Shri R V. Bade
3. Shri Narendra Singh Bisht 1
4. Shri A. M. Chellachami ' ’
5. Shri M. C. Daga ’
6. Sardar Mohinder Singh Gill
7. Shri B. R. Kavade ' ■*
8. Shrimati T. Lakshmikanthamma '
9. Shri Mohammad Tahir ’

10. Shri K. Pradhani
11. Shri Rajdeo Singh -
12. Shri M. Satyanarayan Rao
13. Shrimati Savitri Shyam
14. Shri R. N. Sharma
15. Shri C. M. Stephen ~



16. Shri T. Sohan Lai
17. Shri Sidrameshwar Swamy
18. Shri R. G. Tiwarl

19. Dr. (Smt.) Sarojini Mahishi

Rajya Sabha

20. Shri Sardar Amjad Ali
21. Shri Bir Chandra Deb Barman

22. Shri Krishnarao Narayan Dhulap

23. Shri Kanchi Kalyanasundaram
24. Shri B. P. Nagaraja Murthy

25. Shri Syed Nizam-ud-dfn
26. Shri D. Y. Pawar
27. Shri V. C. Kesava Rao
28. Shri Virendra Kumar Sakhalecha ’ '
29. Shri Dwijendralal Sen Gupta '
30. Shri M. P. Shukla

31. Shri Awadheshwar Prasad Sinha
32. Shri1 Sawaisingh Sisodia

R epresen tative  o f  th e  M in is t r y  o f  L a w , J u s t ic e  an d  C o m p a n y  A ffairs

(L e g isla tiv e  D e p a r t m e n t )

Shri S. K. Maitra, Joint Secretary & Legislative Counsel.

Secretariat

Shri Y. Sahai, Chief Legislative Committee Officer.

2. The Committee heard further evidence of Shri Jinendra Kumar, 
Advocate, Chandigarh. The evidence concluded at 12.30 hours.

3. A verbatim record of evidence was kept.

4. The Committee then considered their future programme of work. 
After some discussion, the Committee decided as follows:—

(1) General discussion on the various points raised in the
, memoranda submitted to the Committee and also

during the course of evidence tendered before the 1-7-1975 & 
Committee. 2-7-1975

(2) Clause-by-dause consideration of the Bill. . . 15-7-1975
to

18-7-1975
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5. The Committee then adjourned,
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Seventeenth Sitting .
The Committee sat on Tuesday, the 1st July, 1976 ironx 10.39 to

12.45 hours. :

PRESENT
Shri L. D. Kotoki—Chairman !

M embers 

Lok Sabha

2. Shri R. V. Bade ' ’
3. Shri Narendra Singh Bisht
4. Shri Chandrika Prasad
5. Shri Tulsidas Dasappa
6. Sardar Mohinder Singh Gill
7. Shri Dinesh Joarder 1
8. Shri B. R. Kavade
9. Shrimati T. Lakshmikanthamma

10. Shri V. Mayavan
11. Shri Mohammad Tahir j '
12. Shri Surendra Mohanty ' , .
13. Shri Rajdeo Singh
14. Shri M. Satyanarayan Rao
15. Shrimali Savitri Shyam ’
16. Shri T. Sohan Lai
17. Shri R. G. Tiwari
18. Dr. (Shrimati) Sarojini Mahishi

Rajya Sabha

19. Shri Bir "Chandra Deb Barman \
20. Shri Krishnarao Narayan Dhulap
21. Shri Kanchi Kalyanasundaram
22. Shri B. P. Nagaraja Murthy ,
23. Shri Syed Nizam-ud-din
24. Shri D. Y. Pawar .
25. Shri V. C. Kesava Rao v
26. Shri Dwijendralal Sen Gupta ’
27. Shri M. P. Shuklfl * '
28. Shri Awadheshwar Prasad Sinha '

Representatives of the M inistry  of L a w , Justice and Co m pan y

A ffairs (LEcaatACTVte DmpmrtMBWT)
1. Shri S. K. Maitra, Joint Secretary and Legislative Counsel.
2. Shri A. K. Srinivasamurthy, Additional Legislative CpuntfK
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Shri Y. Sahai, Chief Legvtiativt Committee Officer.

2. Shri Bedabrata Barua, Deputy Minister in the Ministry of Law, 
Justice & Company Affairs, who is not a member of the Committee,, 
attended the sitting with the permission of the Chairman in ten&s of 
proviso to Rule 299 of the Rules of Procedure and Conduct of Business 
in Lok Sabha.

3. The Committee held general discussion on the various points raised 
in the memoranda submitted to the Committee and also during the course 
of evidence vis-a-vis provisions of the Bill. The discussion was not con
cluded.

4. The Committee then adjourned to meet again on Wednesday, the 
2nd July, 1975 at 10.30 hours.

XVIII 
Eighteenth Sitting

The Committee sat on Wednesday, the 2nd July, 1975 from 10.30 to
13.00 hours.

PRESENT 
Shri L. D. Kotoki—Chairman

Members

Lok Sabha

2. Shri R. V. Bade
3. Shri Narendra Singh Bisht
4. Sliri Chandtika Prasad j
5. Shri M. C Daga. ,
& Shri Tulsidas Dasappa
7. Sardar Mohinder Singh Gill.
8. Shri Diiiesh Joarder
9. Shri B. R. Kavade

10. Shri V. Mayavan.
11. Shri Mohammad Tahir
12. Shri Surendra Mohanty j
13. Shri Rajdeo Singh i ■
14. Shrimati Savitri Shy am j
15: Shri C. M. Stephen
16. Shri T. Sohan Lai »
17. Shri Sidrameshwar Swamy
18. Dr. (Smt.) Sarojini Mahishi.

Rajya Sabha

19. Shri Sardar Amjad Ali
20. aiiri Mohammad Usmao Arif
t l . Up- CJMndai. I?ei» »

‘ . ‘ •



Sw. Shri Krishnarao Narayan Dhulap
23. Shri Kanchi Kalyanasundaram
24. Shri B. P. Nagaraja Murthy .
25. Shri Syed Nizam-ud-din .
26. Shri D. Y. Pawar
27. Shri V. C. Kesava Rao
28. Shri Dwijendralal Sen Gupta.
29. Shri M. P. Shukla.
30. Snri Awadheshwar Prasad Sinha
31. Shri D. P. Singh

Representatives of the M in istry  of L a w , J ustsce and Com pan y  A ffairs
(L egislative D epartment)

1. Shri S. K. Maitra, Joint Secretary and Legislative Counsel.

2. Shri A. K. Srinivasamurthy, Additional Legislative Counsel.

S ecretariat

Shri Y. Sahai, Chief Legislative Committee Officer.

2. Shri Bedabrata Barua, Deputy Minister in the Ministry of Law, 
Justice and Company Affairs, who is not a member of the Committee, 
attended the sitting with the permission of the Chairman in terms oi 
proviso to Rule 299 of the Rules of Procedure and Conduct of Business 
in Lok Sabha.

3. The Committee resumed further general discussion on the various 
points raised in the memoranda submitted to the Committee and also 
during the course of evidence vis-a-vis provisions of the Bill. The dis
cussion was not concluded.

4. The Committee then approved the following revised programme of 
work:—

(i) Further general discussion on the various points raised
in the memoranda submitted to the Committee and 15-7-1975 
also during the course of evidence ; and also clause-by- to 
clause consideration of the Bill................................... 18-7-1975

'ii) Clause-by-clause consideration of the Bill. . 29-7-1975
tc

2-8-1975
(iii) Last date for receipt of Government amendments. . 15-7-1975

(iv) Last date for receipt of amendments from members. . 22-7-1975

The Committee also decided to sit on Saturday, the 19th July, 1975, 
if necessary.

5. The Committee also decided that—

(i) evidence tendered before the Committee be laid on the Table of 
both Houses; and

(ii) two copies of the memoranda received by the Committee from 
various Associations, Organisations, etc. be placed in tfre Parlia-



| ifflsat Llbra&yfor rafereaoe Ijy'theMembera of Parliament alter
the Report of tfa^'Coniinltteehadbeenpresented. 

G.'Tfe Committee then adjourned.

XIX

Nineteenth* Sitting

The* Committee sat on Tuesday, the 15th July, 1975 from 10i30 to 
12»4te*htti

PRESENT . .

Shri L. D. Kotoki—Chairman ’9 I

Members

Lok Sabha

2. Shri Narendra Singh Bisht
3. Shri A. M. Chellachami
4. Shri M. C. Daga
5. Shri Tulsidas Dasappa - ,
6. Sardar Mohinder' Singh Gill
7. Shri Dinesh Joarder
8. Shri B. R. Kavade
9. Shrimati T. Lakshmikanthamrna

10. Shri V. Mayavan
11. Shri Mohammad Tahir ,
12. Shri Surendra Mohanty.
13. Shri Rajdeo Singh
14. Shrimati Savitri Shyam
15. Shri Satyendra Narayan Sinha
16. Shri T. Sohan Lai
17. Shri Sidrameshwar Swamy.
18. Dr. (Smt.) Sarojini Mahishi

Rajya Sabha

19. Shri Bir Chandra Deb Barman
20. Shri Krishnarao Narayan Dhulap
21. Shri Kanchi Kalyanasundaraltt
22. Shri B.r P. Nagaraja Murthy:
23. Shri Syed Nizam-ud-din
24. Shri Dwijendralal Sen Gupta '
25. Shri M. P. Shukla
26. Shri Awadheshwar Prasad Sinha
27. Shri Sawaisingh Sisodia . .

2820 L8—28. ' *
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ftKmESnrrAfivE 6f thx Min istry of L aw , Justice and CostPAWY A ffairs
(L egislative Department)

1. Shri S. K. Maitra, Joint Secretary and Legislative Counsel

Secretariat

Shri Y. Sahai—Chief Legislative Committee Officer.

2. At the outset the Chairman informed the Committee that as they 
had yet to take up clause-by-clause consideration of the Bill and had 
also to complete other stages of the Bill, it would not be possible for 
them to present their Report by the stipulated date i.e. the 25th July*
1975. The Committee, therefore decided to seek another extension of 
time for presentation of their Report upto the last day of the next Session.

3. The Committee authorised the Chairman, and in his absence, Shri 
Rajdeo Singh to move the necessary motion in the House.

4. In view of the forthcoming session of Parliament commencing 
from the 21st July, 1975, the Committee also decided that ti'e sittings of 
the Cbmmittee fixed from the 17th to 19th July and from the 29th July 
to 2nd August, 1975 might be cancelled.

5. The Committee also approved the following revised programme
of work:— j

(1) Further general discussion on the various points raised 
in the memo, submitted to the Committee and also
during the course of evidence. . . . .  12-8-1975

to
14-8-1975

(2) Last date for receipt of amendments from members . 6-8-1975

(3) Last date for receipt of amendments from Government 11-8-1975

6. The Committee then resumed further general discussion on the 
various points raised in the memoranda submitted to the Committee and 
also during the course of evidence vis-a-vis (provisions of the Bill. The 
discussion was not concluded.

7. The Committee then adjourned to meet again at 10.30 hours on 
Wednesday, the 16th July, 1975.

X X

Twentieth Sitting
The Committee sat on Wednesday, the 16th July, 1975 from 10.30 to

12.30 hours.

PRESENT *

' Kiri L. D. Kotoki—Chairman i . v
M em bers :■< >

Lok Sabha

I#

2. Shri Narendra Singh Biaht
3. Shri M. C. Daga
4. Shri Tulsidas Dasappa
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5. Shri Din,esh Joarder ‘ • ’ * $ , **
6. Shrimati T. Lakshmikanthamma - . *
7. Shri V. Mayavan -
8. Shri Mohammad Tahir - - \ ■ ;
9. Shri Rajdeo Singh .  ̂ ■■■•,

10. Shri M. Satyanarayan Rao "  -
11. Shrimati Savitri Shyam ; • > f ■
12. Shri Slatyendra Narayan Sinha ' ■
13. Shri C. M. Stephen - ’
14. Shri T. Sohan Lai ' '
15. Shri Sidrameshwar Swamy '
16. Shri R. G. Tiwari ' '
17. Dr. (Shrimati) Sarojini Mahishi ‘ *

Rajya Sabha ,

18. Shri Mohammed Usman Arif '
19. Slhri Bir Chandra Deb Barman •
20. Shri Krishnarao Narayan Dhulap •
21. Shri Kanchi Kalyanasundaram
22. Shri B. P. Nagaraja Murthy -
23. Shri Syed Nizam-ud-din - •• •
24. Shri D. Y. Pawar ’
25. Shri V. C. Kesava Rao
26. Shri M. P. Shukla -
27. Shri Awadheshwar Prasad Sinha
28. Shri D. P. Singh.

R epresentatives of the M inistry of L a w , Justice and Com pany A ffairs
(L egislative D epartment)

1. Shri S. K. Maitra, Joint Secretary and Legislative Counsel.

2. Shri A. K. Srinivasamurthy, Joint Secretary and Legislative
Counsel.

Secretariat "

Shri Y. Sahai—Chief Legislative Committee Officer.

2. The Committee resumed further general discussion on the various 
podnts raised in the memoranda submitted to the Committee and also dur
ing the course of evidence vis-a-vis provisions of the Bill. The discussion 
was not concluded.

3. The Committee decided that notices of amendments, which were not 
admissible under this Rule of Procedure, might also be circulated in the 
form of “General Suggestions” for the information of the Members of the 
Committee.

4. The Committee then adjourned. * ' ,



XXI
Twenty-First Sitting

The Committee sat on Tuesday, the 9th September, 1975 #om  10.30 to
12.45 hours.

PRESENT -

Shri L. D. Kotoki—Chairman -
Members $ '

Lok.Sabha

2. Shri R. V. Bade *
3. Shri Narendra Singh Bisht ; 4
4. Shri Chandrika Prasad $
5. Shri A . M. Chellachami “ '
6. Shri M. C. Daga ' . { '
7. Sardar Mohinder Singh Gill '
8. Shri Dinesh Joarder '
9. Shri B. R. Kavade •

10. Shrimati T. Lakshmikanthamma ‘ ’
11. Shri Mohammad Tahir ‘
12. Shri Surendra Mohanty ‘ :
13. Shri Rajdeo Singh '
14. Shrimati Savitri Shyam '
15. Shri R. N. Sharma
16. Shri Sidrameshwar Swamy
17. Shri R. G. Tiwari ’
18. Dr. (Shrimati) Sarojini Mahishi i

Rajya Sabha

19. Shri Sardar Amjad All *
20. Shri Mohammad Usman Arif
21. Shri Bir Chandra Deb Barman
22. Shri Krishnarao Narayan Dhulap
23. Shri B. P. Nagaraja Murthy
24. Shri Syed Nizam-ud-din
25. Shri V. C. Kesava Rao
26. Shri Dwijendralal Sen Gupta
27. Shri Awadeshwar Prasad Sinha '
28. Shri D, P. Singh i '•

Representatives of the M inistry of La w , Justice and Company A ffairs

1. Shri S. K. Maitra, Joint Secretary and t>egislative Counsel

2. Shri A. K. Srinivasamurthy, Joint Secretary and tjeffithttive
Counsel.
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3. Shri V. V. Vaze, Joint Secretary and Legal Adviser (Department 

of Legal Affairs).

S ecretariat

Shri Y. Sahai—Chief Legislative Committee Officer.

2. At the outset, the Chairman informed the Committee that the 
Government had asked for some more time for submission of their notices 
of amendments on the Bill. After some diseussion, the Committee decided 
to take up clause-by-clause consideration of the Bill on the following 
dates:—

(i) September, 1975—24th, 25th and 26th.

(ii) October, 1975.—24th, 25th, 27th and 20th.
(iii) November, 1975.—6th and 7th. •

3. The Minister of State in the Ministry of Law, Justice and Company 
Affairs assured the Committee that the notices of Government amendments 
would be supplied to the Members of the Committee 'well in advance of 
the contemplated sittings of the Committee.

4. The Committee then resumed further general discussion on the 
various points raised in "the memoranda submitted to the Committee and 
also during the course of evidence vis-a-vis provisions of the Bill. The 
discussion was not concluded.

5. The Committee then adjourned to meet again at 10.30 hours on 
Wednesday, the 10th September, 1975.

' xxo
Twenty-Third Sitting

The Committee sat on Wednesday, the 10th September, 1975 from 10.30 
to 12.45 hours.

PRESENT

Shri L. D. Kotoki—Chairman .

' Mcmbbbs
'  - Lok Sabha

2. Shri R. V. Bade ‘ '
3. Shri Narendra Singh Bfehi
4. Shri A. M. Chellachami
5. Shri M. C. Daga
6. Shri Dinesh Joarder '
7. Shri B. R. Kavade
8. Shri V. Mayavan
9. Shri Mohammad Tahir '

10. Shri Surendra Mohanty
11. Shri Rajdeo Singh
12. Shri M. Satyanarayan Rao
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13. Shrimati Savitri Shyam ‘
14. Shri R. N. Sharma < J
15. Shri Satyendra Narayan Sinha
16. Shri Sidrame6hwar Swamy
17. Shri E. G. Tiwari •

Rajya Sabha

18. Shri Sardar Amjad Ali
19. Shri Bir Chandra Deb Barman * "■ ‘
20. Shri Krishnarao Narayan Dhulap
21. Shri Kanchi Kalyanasundaram
22. Shri B. P. Nagaraja Murthy
23. Shri Syed Nizam-ud-din
24. Shri V. C. Kesava Eao
25. Shri Dwijendralal Sen Gupta ~
26. Shri M. P. Shukla .
27. Shri Sawaisingh Sisodia 9

R epresentatives of the M inistry of L a w , Justice and C o m pan y  A ffairs
(L egislative D epartment)

1. Shri S. K. Maitra, Joint Secretary and Legislative Counsel.
2. Shri A. K. Srinivasamurthy, Joint Secretary and Legislative

Counsel.
Secretariat

’ Shri Y. Sahai—Chief LegishAive Committee Officer.
2. The Committee resumed further general discussion on the various 

points raised in the memoranda submitted to the Committee and also 
during the course of evidence vis-a-vis provisions of the Bill. The discus
sion was not concluded.

3. The Committee then adjourned to meet again at 10.30 hours on 
Thursday, the 11th September, 1973.

xxm i
Twenty-Third Sitting

The Committee sat on Thursday, the 11th September, 1975 from 10.30 
to 12.45 hours.

PRESENT
Shri L. D. Kotoki—Chairman • *" 7 ‘

• M embers . -
Lok Sabha ‘ *

2. Shri R. V. Bade .
3. Shri Narendra Singh Bisht - .
4. Shri A. M. Chellachami , *" .
5. Shri M. C. Daga ’
6. Sardar Mohinder Singh Gill * .



1. Shri B. R. Kavade
8. Shrimati T. Lakshmikanthamma
9. Shri Mohammad Tahir
10. Shri Surendra Mohanty
11. Shri D. K. Panda (
12. Shri Rajdeo Singh
13. Shri M. Satyanarayan Rao
14. Shrimati Savitri Shyam
15. Shri R. N. Sharma
16. Shri Satyendra Narayan Sinha
17. Shri Sidrameshwar Swamy
18. Shri R. G. Tiwari

Rajya Sabha

19. Shri Sardar Amjad Ali
20. Shri Bir Chandra Deb Barman .
21. Shri Krishnarao Narayan Dhulap
22. Shri Kanchi Kalyanasundaram
23. Shri B. P. Nagaraja Murthy
24. Shri Syed Nizam-ud-din '
25. Shri D. Y. Pawar
26. Shri V. C. Kesava Rao
27. Shri M. P. Shukla
28. Shri Awadeshwar Prasad Sinha
29. Shri Sawaisingh Sisodia

R epresentatives of the M inistry of L a w , Justbce and Com pany A ffairs
(L egislative D epartment)

1. Shri S. K. Maitra, Joint Secretary and Legislative Counsel.

2. Shri A. K. Srinivasamurthy, Joint Secretary and Legislative
Counsel.

' S ecretariat

Shri Y. Sahai—Chief Legislative Committee Officer.

2. The Committee resumed further general discussion on the various 
points raised in the memoranda submitted to the Committee and also 
during the course of evidence vis-a-vis provisions of the Bill. The dis
cussion was concluded.

3. The Committee then adjourned. ’
XXIV ,

>  ̂ i*
Twenty-Fourth Sitting 

Th rWymittAA gat on Wednesday, the 24th September, 1975 from 
11XK) to 13.00 hours. .

PRESENT ■ ‘ -

fihri L. D. Kotoki— Chairman (



M n o n s  "
Lok SOU* .

, 2. Shri R  V. Bade
3. Shri Narendra Singh Bisht
4. Shri M. C. Daga
5. Siardar Mohinder Singh Gill . <
6. Shri B. R. Kavade « , ;
7. Shrimati T. Lakshmikanathamm*
8. Shri V. Mayavan
9. Shri Mohammad Tahir j

10. Shri Surendra Mohanty j
11. Shri K. Pradhani »
12. Shri Rajdeo Singh L *
13. Shrimati Savitri Shyam ..f
14. Shri R. N. Sharma ■ ;
15. Shri Satyendra Narayan Singh ' i
16. Shri T. Sohan Lai * i
17. Shri Sidrameshwar Swamy - ' ^
18. Dr. (Shrimati) Sarojini Mahishi <

Rajya Sabha T‘ ;
19. Shri Sardar Amjad Ali 1
20. Shri Mohammad Usman Arif ,
21. Shri Bdr Chandra Deb Barman ,
22. Shri B. P. Nagaraja Murthy i
23. Shri Syed Nizam-ud-din , ‘
24. Shri D. Y. Pawar
25. Shri V. C. Kesava Rao ,

J r

26. Shri Dwijendralal Sen Gupta
27. Shri M. P. Shukla
28. Shri Awadeshwar Prasad Sinha 
2a  Shri D. P. Singh
30. Sfoiri Sawalstngh Sfsodia

Rbfbeshntativee or the Ministry op L a w , Justice and Company A ffairs
(L egislative Department)

1. Shri S. K. Maitra, Joint Secretary and Legislative, Counsel.
2. Shri A. K. Srinivasamurthy, Joint Secretary and Legislative

Counsel.

SuctDETAWXt-
Shri Y. SaUai—CHtefLegit/lirtto? C&miMttke

2. The Committee re-considered their future programme  of W X* 
and decided to hold their sittings on the 17th, 18th, 20th, 21st



October instead of 24th, 25th, 27th and 23th October and on lQthaad 11th 
November instead of t>tn and 7th November, 1975.

3. The Chairman then informed the Committee that the Government 
had asked for more tune for giving their notices of amendments on toe 
Bill. After some discussion, vhe Committee decided that tiie Govern* 
ment might be asked to send their notices of amendments by the -1 Ota 
October 1975 at the latest. In case, it was not possible for the Govern* 
ment to finalise all their notices of amendments, they might send them 
in instalments for consideration by the Committee.

4. The Committee then took up general discussion on the ]||tices of 
amendments in relation to c.auses Z, 4, proposed new clause 4A and 
clause 6 of the bill. The discussion on amendment to clause 6 was not; 
concluded.

5. The Committee then adjourned to meet again on'flhf 25tfcS£ptem- 
ber, lb75 at iO.itU hours.

XXV

Twenty-Fifth Sitting
The Committee sat on Thursday, the 25th September, 1975 from 10.30 

to 13.01} hours.
PRESENT 

Shri L. D. Kotoki—Chairman

M embers 

Lok Sabha

2. Shri R. V. Bade
3. Shri Narendra Singh Bisht
4. Shri M. C. Daga
5. Shri B. R. Kavade
6. Shri Mohammad Tahir
7. Shri D. K. Panda
8. Shri K. Pradhani
9. Shri Rajdeo Singh

10. Shrimati Savitri Shyam
11. Shri Satyendra Narayan Sinha
12. Shri T. Sohan Lai
13. Shri Sidrameshwar Swamy
14. Shri R. G. Tiwari
15. Dr. Shrimati Sarojini Mahishi

Rajya Sabha

16. Shri Sardar Amjad Ali
17. Shri Mohammad Usman Arif
18. Shri Bir Chandra Deb Barman
19. Shri Krishnarao Narayan Dhulap

2920 LS—24. -
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2b. Shri Ranchi Kalyanasundaram
21. Shri B. P. Nagaraja Murthy
22. Shri Syed Nizam-ud-din
23. Shri D. Y. Pawar
21 Shri V. C. Kesava Rao
25. Shri M. P. Shukla
26. Shri Awadheshwar Prasad Sinha
27. Shri D. P. Singh
28. Shri SSawaisingh Sisodia

R epresentatives of the M in istry  of L a w , J ustice and Co m pan y  A ffairs
(L egislative D epartm ent)

1. Shri S. K. Maitra, Joint Secretary and Legislative Counsel.

2. Shri A. K. Srinivasamurthy, Joint Secretary and Legislative
Counsel.

Secretariat

Shri Y. Sahai—Chief Legislative Committee Officer

2. The Committee resumed general discussion on the amendments pro
posed with regard to clauses 6, 7, 9, 11, 13; 14 and 16 of the Bill.

3. The Committee then adjourned to meet again on the 26th Septem
ber, 1975 at 10.30 hours.

XXVI

Twenty-Sixth Sitting
The Committee sat on Friday, the 26th September, 1975 from 10.30 to

12.30 hours.
PRESENT

€hri L. D. Kotoki—Chairvian

M em bers 

Lok Sabha

2. Shri R. V. Bade
3. Shri Narendra Singh Bisht
4. Shri M. C. Daga
5. Shri Dinesh Joarder
6. Shri B. R. Kavade
7. Shrimati T. Lakshmikanthanuna
8. Shri Mohammad Tahir
9. Shri Surendta Mohanty

10. Shri Rajdeo Singh
11. Shri M. Satyanarayan Rao
12. Shri Satyendra Narayan Sinha
13. Shri T. Sohan Lai
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14. Shri Sidrameshwar Swamy
15. Dr. (Shrimati) Sarojini Mahishi

Rajya Sabha

16. Shri Sardar Amjad Ali
17. Shri Mohammad Usman Aril
18. Shri Bir Chandra Deb Barman
19. Shri Krishnarao Narayan Dhulap
20. Shri B. P. Nagaraja Murthy
21. Shri Syed Nizam-ud-in
22. Shri D. Y. Pawar
23. Shri V. C. Kesava Rao
24. Shri M. P. Shukla
25. Shri Awadheshwar Prasad Sinha
26. Shri D. P. Singh

R epresentatives of the M in istr y  of L a w , Justdct: and  Co m p a n y  A ffairs
(L egislative D epar tm ent)

1. Shri S. K. Maitra, Joint Secretary and Legislative Counsel.

2. Shri A. K. Srinivasamurthy, Joint Secretary and Legislative
Counsel.

S ecretariat

Shri Y. Sahai—Chief Legislative Committee Officer
2. The Committee held general discussion on the amendments proposed 

with regard to clauses 17, 22, 23 and 24 of the Bill.
3. The Committee then adjourned.

XXVII
Twenty-Seventh Sitting 

The Committee sat on Friday, the 17th October, 1975 from 11.00 to 
12.40 hours.

PRESENT

Shri L. D. Kotoki—Chapman

M embers 

Lok Sabha

2. Shri T. Balakrishniah
3. Shri Chandrika Prasad
4. Shri A. M. Chellachami
5. Shri M. C. Daga
6. Shri H. R. Gokhple
7. Shri B. R. Kavade
8. Shrimati T. Lakshm ikantham m a

9. Shri C. M. Stephen ! .

M7



10. Shri Mohammad Tahir
11. Shri Surendra Mohanty
12. Shri D. K. Panda
13. Shri Rajdeo Singh
14. Shrimati Savitri Shyam
15. Shri Satyendra Narayan Sinha
16. Shri T. Sohan Lai
17. Shri R. G. Tiwari
18. Dr. (Shrimati) Sarojini Mahishi

Rajya Sabha

19. Shri Mohammad Usmsn Arif
20. Shri Bir Chandra Deb Barman
21. Shri Krishnarao Narayan Dhulap
22. Shri Kanchi Kalyanasundaram
23. Shri B. P. Nagaraja Murthy
24. Shri D. Y. Pawar
25. Shri V. C. Kesava Rao
26. Shri Dwijendralal Sen Gupta
27. Shri M. P. Shukla
28. Shri Awadheshwar Prasad Sinha
29. Shri D. P. Singh
30. Shri Sawaisingh Sisodia

R epresentative of the M ints™ y  of L a w . Justice and Com pan y  A ffairs
(L egislative D epartm ent)

Shri S. K. Maitra, Joint Secretary and Legislative Counsel.

S ecretariat

Shri Y. Sahai—Chief Legislative Committee Officer.

2. Shri H. R. Gokhnle. Minister of Law, Justice and Company Affairs 
explained his tentative reactions to the amendments on clauses 2, 3, 6, 7, 9,
14, 15 and 16 of the Bill.

The discussion on clause 16 of the Bill was not concluded.
3. The Committee then adjourned to meet again nn Saturday, the 18th 

October, 1975, at 10.30 hours.
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xxvm
Twenty-Eighth Sitting

The Committee sat on Saturday, the 18th Octobtr, 1975, from 10.S0 
to 12.45 hours.

PRESENT 

Shri L. D. Kotoki—Chairman



*4*
MfflfflBfUl

Lok Sabha

2. Shri R. V. Bade

3. Shri T. Balakrishniah
4. Shri A. M. Chellachami

5. Shri M. C. Daga

6. Shri H. R. Gokhale
7. Shri B. R. Kavade

8. Shrimati T. Lakshmikarithamma
9. Shri Mohammad Tahir

10. Shri K. Pradhani

11. Shri Rajdeo Singh

12. Shri Satyendra Narayan Sinha
13. Shri T. Sohan Lai

Rajya Sabha

14. Shri Sardar Amjad Ali

15. Shri Mohammad Usman Arif
16. Shri Bir Chandra Deb Barman
17. Shri Krjshnarao Narayan Dhulap

18. Shri B. P. Nagaraja Murthy
19. Shri Syed Nizam-ud-din -
20. Shri D. Y. Pawar
21. Shri Dwijendralal Sen Gupta
22. Shri M. P. Shukla
23. Shri Awadheshwar Prasad Sinha

24. Shri D. P. Singh
'25. Shri Sawaisingh Sisodia

R epresen tative o f  th e  M in istry  o f  L aw , J u stice  and CompMtn A ffa irs
(L egislative Department)

Shri S. K. Maitra, Joint Secretary and Legislative Counsel,

Secretariat

Shri Y. Sahai—Chie/ Legislative Committee Officer.

2. The Committee concluded discussion on the amendments proposed 
ttoetauselfrof the Boll.

8 . The Committee then adjourned to meet again on Mor.day, the 20th 
October, 1975 at 10.30 hours.
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Twenty-Ninth Sitting

The Committee sat on Monday, the 20th October, 1975 from 10.30 
to 12.30 hours.

PRESENT 

Shri L. D. Kotoki—Chairman

M embers 

Lok Sabha

2. Shri Narendra Singh Bisht
3. Shri M. C. Daga
4. Shri Mohammad Tahir
5. Shri Surendra Mohanty
6. Shri K. Pradhani
7. Shri Rajdeo Singh
8. Shrimati Savitri Shyam
9. Shri Satyendra Narayan Sinha

10. Shri T. Sohan Lai
11. Dr. (Shrimati) Sarojini Mahishi

Rajya Sabha

12. Shri Mohammad Usman Arif
13. Shri Bir Chandra Deb Barrrwn
14. Shri B. P. Nagaraja Murthy
15. Shri Sved Niram-ud-din
16. Shri Dwiiendra'h! Sen Gupta

17. Shri M. P. Shxikla
18. Shri Awadheshwar Prasad Sinha
19. Shri D. P. Singh

R epresentative of the M tnt«t p y  o f  T-\w . J u s n c r  and Co m pan y  A ffairs
(Legislative Department)

Shri S. K. Maitra, Joint Secretary and Legislative Counsel.

Secretariat

Shri Y. Sahai—Chief Legislative Committee Officer.

2. Dr. (Sbriroat’) Sarojini Mahishi, Minister of .State, in the Ministry 
of Law, Justice and Company Affairs explained the implications of Gov
ernment amendments proposed to clauses 22 and 24 of the Bill.

3. The Committee then adjourned to meet again on the 21st October, 
ip75 at 10,30 hours.



The Committee sat on Tuesday, the 21st October, 1975 from 10.30 to 
12.20 hours.

PRESENT 
Shri L. D. Kotoki—Chairman.

Members 
Lok Sabha

2. Shri R. V. Bade
3. Shri Narendra Singh Bisht
4. Shri A. M. Chellachami
5. Shri M. C. Daga
6. Shri H. R. Gokhale
7. Shrimati T. Lakshmikanthamma
8. Shri Mohammad Tahir
9. Shri K. Pradhani

10. Shri Rajdeo Singh
11. Shri M. Satyanarayan Rao
12. Shrimati Savitri Shyam
13. Shri Satyendra Narayan Sinha
14. Shri T. Sohan Lai
15. Dr. (Shrimati) Sarojini Mahishi

Rajya Sabha
16. Shri Sardar Amjad Ali
17. Shri Mohammad Usman Arif
18. Shri Bir Chandra Deb Barman
19. Shri Krishnarao Narayan Dhulap
20. Shri Kanchi Kalyanasundaram
21. Shri B. P. Nagaraja Murthy
22. Shri Syed Nizam-ud-din
23. Shri V. C; Kesava Rao
24. Shri M. P. Shukla
25. Shri Awadheshwar Prasad Sinha
26. Shri D. P. Singh

R epresentative of the M inistry op L a w , J ustice and Company A ffairs
(L egislative Department)

Shri S. K. Maitra, Joint Secretary and Legislative Counsel.

Secretariat

Shri Y. Sahai—Chief Legislative Committee Officer;
2. Shri H. R. Gokhale, Minister of Law, Justice and Company Affairs 

explained the implications of Government amendments proposed to clauses 
U, 27, 28, 29, 34; 35; 39 and 47 of the Bill.

XXX
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3. At the end, the Committee decided to hold their sittings daily from
10.30 to 13.00 hours on the 10th, 11th and from the 19th to 22nd November, 
ltt75 to take up clause-byclause consideration of the Bill.

4. The Committee then adjourned.

XXXI
Thirty-First Sitting

The Committee sat on Monday, the 10th November, 1975 from 10.30 to
12.00 hours.

PRESENT 
Shri L. D. Kotoki—Chairman

Members 
Lok Sabha

2. Shri Narendra Singh Bisht
3. Shri M. C. Daga
4. Shri B. R. Kavade
5. Shrimati T. Lakshmikanthamma
6. Shri Mohammad Tahir
7. Shri Rajdeo Singh
8. Shrimati Savitri Shyam
9. Shri T. Sohan Lai

10. Shri Sidrameshwar Swamy
11. Dr. (Shrimati) Sarojini Mahishi

Rajya Sabha

12. Shri Mohammad Usman Arif
13. Shri Bir Chandra Deb Barman
14. Shri B. P. Nagaraja Murthy
15. Shri Syed Nizam-ud-din
16. Shri D. Y. Pawar
17. Shri V. C. Kesava Rao
18. Shri Dwijendralal Sen Gupta
19. Shri M. P. Shukla
20. Shri Awadheshwar Prasad Sinha
21. Shri Sawaisingh Sisodia

Representative of the M inistry of L a w , J ustice and  C o m p an y A m u R s
(Legislative Department)

Shri S. K_ Maitra, Joint Secretary and Legislative Counsel,
Secretariat

Shri Y. Sahai—Chief Legislative Committee Officer.

2. At the outset, the Committee re-considered their future programme 
of work and decided to cancel their sittings fixed for Wednesday, the 19th 
and Saturday, the 22nd November, 1975.

3. The- Cwunafttee then 'took' up further general- diseuatksx on tb r
notices of Government amendments in relation to clause* 34, 85; <89* and* 
42ottfa»B 0L  „
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4. The Committee then adjourned to meet again on the 1 1 th November, 
1975 at 10.30 hours. u ‘ ̂

xxxa
Thirty-Second Sitting

The Committee sat on Tuesday, the 11th November, 1975 from 10.30 to
12.00 hours.

PRESENT 
Shri L. D. Kotoki—Chairman

UtUBttHS
Lok Sabha

2. Shri Narendra Singh Bisht
3. Shri M. C. Daga
4. Shrimati T. Lakshmikanthamma
5. Shri V. Mayavan
6. Shri Mohammad Tahir
7. Shri D. K. Panda
8. Shri K. Pradhani
9. Shri Rajdeo Singh

10. Shrimati Savitri Shyam
11. Shri R. N. Sharma
12. Shri Satyendra Narayan Sinha
13. Shri C. M. Stephen
14. Shri T. Sohan Lai
15. Shri Sidrameshwar Swamy
16. Dr. (Shrimati) Sarojini Mahishi

Rajya Sabha
17. Shri Bir Chandra Deb Barman
18. Shri Kanchi Kalyanasundaram
19. Shri B. P. Nagaraja Murthy
20. Shri Syed Nizam-ud-din
21. Shri T>. Y. Pawar
22. Shri V. C. Kesava Rao
23. Shri M. P. Shukla
24. Shri Awadheshwar Prasad Sinha
25. Shri D. P. Singh
26. Shri Sawaisingh Sisodia

R epresentative of the M inistry of L a w , Justice and Company A ffairs
(Legislative Department)

Shri S. K. Maitra, Joint Secretary and Legislative Counsel.

S ecretariat

Shri Y. Sahai-—Cfrief Legislative Committee Officer.

2. The Committee held general discussion on the amendments pro
posed with regard to clause 53, new clause 53A and clauses 58 to 60 of the
Bill.

3. The Committee then adjourned.
2920 LS—25
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xxxm
Thirty-Third Sitting

The Committee sat on Thurtdty, ihe 20th Nov€knber, 1975 from 10-30 
to 12.15 hours. , , H ,

PRESENT

Shri L. D. Kotoki—Chairman

M e m b e r s  

Lok Sabha

2. Shri R. V Bade
3. Shri T. Balakrishniah
4. Shri Narendra Singh Bisht
5. Shii M  C. Daga
6- Sardar Mohinder Singh Gill
7. Shrimati T. Lakshmikanthamma
8. Shri C. M. Stephen
9. Shri V. Mayavan

10. Shri Mohammad Tahir
11. Shri Rajdeo Singh
12. Shrimati Savitri Shyam
13. Shri R. N. Sharma
14. Shri Satyendra Narayan Sinha
15. Shri T. Sohan Lai
16. Shri Sidrameshwar Swamy
17. Shri R. G. Tiwari

Rajya Sabha

18. Shri Mohammad Usman Arif -
19. Shri Bir Chandra Deb Barman
20. Shri Krishnarao Narayan Dhulap
21. Shri Syed Nizam-ud-din
22. Shri D. Y. Pawar
23. Shri V. C. Kesava Rao
24. Shri Dwijendralal Sen Gupta
25. Shri M. P. Shukla
26. Shri Awadheshwar Prasad Sinha
27. Shri Sawaisingh Sisodia

R epresentative of the M inistry of Law, Justice and Co m pan y  A ffairs
(L egislative Department)

Shri S. K. Maitra, Joint Secretary and Legislative Counsel.

Secretariat

Shri Y. Sahai—Chief Legislative Committee Officer. '
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2. Shri Bedabrata Barua, Deputy Minister in the Ministry of Law, 

Justice and Company Affairs, who is not a member of the Committee, 
attended the sitting with the permission of the Chairman under Rule 299 
of the Rules of Procedure.

3. At the outset, the Chairman informed the Committee that 
Shri H. R. Gokhale, Minister of Law, Justice and Company Affairs would 
not be able to attend the current series of sittings of the Committee as he 
had not been keeping well and admitted to the All India Institute of 
Medical Sciences.

4. The Committee then considered their future programme of work. 
After some discussion, the Committee decided tentatively to take up 
clause-by-clause consideration of the Bill on the following dates:—

2-12-1975 . . . . . . .  15.00 to 17.00 hours.
(Tuesday)

3-12-1975  . ' j ..........................................................10.30 to 13.00 hours
(Wednesday) | ..........................................................and

27 - 12-1975
(Saturday)

5. Thereafter, the Committee took up general discussion on the 
notices of amendments received from the Members of the Committee in 
relation to clauses 61 and 62 of the Bill. The discussion on amendments 
to clause 62 was not concluded.

6. The Committee then adjourned to meet again on Friday, the 21st 
November, 1975 at 10.30 hours.

The Committee sat on Friday, the 21st November, 1975 from 10.30 to

to
5-12-1975  
(Friday)

15.00 to 17.00 hours 
(if necessary)

16 - 12-1975
(Tuesday)

. 15.00 to 17.00 hours.

17 - 12-1975
(Wednesday)

10.30 to 13.00 hours.

26- 12-1975
(Friday)
and . 10.30 to 13.00 hours

XXXIV

Thirty-fourth Sitting

12.00 hours.

PRESENT 

Shri L. D. Kotoki—Chairman

MSMBOtS

Lok Sabha

2. Shri R. V. Bade
3. Shri T. Balakrishniah



IM

4. Shri Narendra Singh Bisht
5. Shri M. C. Daga
6. Sardar Mohinder Singh Gill
7. Shrimati T. Lakshmikanthamma
8. Shri Mohammad Tahir
9. Shri K. Pradhani

10. Shri Rajdeo Singh
11. Shri M. Satyanarayan Rao
12. Shrimati Savitri Shyam
13. Shri R. N. Sharma
14. Shri Satyendra Narayan Sinha
15. Shri T. Sohan Lai
16. Shri Sidraroeshwar Swamy
17. Shri R. G. Tiwari

Rajyp Sabha

18. Shri Sardar Amjad Ali
19. Shri Mohammad Usman Arif
20. Shri Bir Chandra Deb Barman
21. Shri Krishnarao Narayan Dhulap
22. Shri Kanchi Kalyanasundaram
23. Shri Syed Nizam-ud-din
24. Shri D. Y . Pawar
25. Shri V . C. Kesava Rao
26. Shri Dwijendralal Sen Gupta
27. Shri M. P . Shukla
28. Shri Awadheshwar Pra*ad Sinha
29. Shri Sawaisingh Sisodia

R epre se n ta tiv e  o f  th e  M in is t r y  of  L a w , J u s t ic e  a n d  C o m p a n y  A f f a ir s

(Legislative Department)

Shri S. K. Maitra, Joint Secretary and Legislative Counsel.

S ec r e ta r ia t

Shri Y. Sahai—Chief Legislative Committee Officer.

2. Shri Bedabrata Barua, Deputy Minister in the Ministry of Law, 
Justice and Company Affairs, who is not a member o f the Committee, 
attended the sitting with the permission of the Chairman under Rule 
299 of the Rules of Procedure.

3. The Committee concluded discussion on the amendments proposed 
to clause 62 of the Bill.

The Committee then took up further general discussion on the notices 
of amendments received from the Members of the Committee in relation 
to clauses 63, 64, 65, 67 and 69 of the Bill.

4. The Committee then adjourned.



XXXV

Thirty-fVtti Bitting

The Committee sat on Tuesday, the 2nd December, 1975, from 15.00 
to 17.00 hours.

PRESENT 

Shri L. D. Kotoki—Chairman

Members 

Lok Spbha

2. Shri R. V. Bade
3. Shri T. Balakrishniah
4. Shri Narendra Singh Bisht
5. Shri M. C. Daga
6. Sardar Mohinder Singh Gill
7. Shri H. R. Gokhale
8. Shri B. R. Kavade
9. Shrimati T. Lakshmikanthamma

10. Shri Mohammad Tahir
11. Shri K. Pradhani
12. Shri Rajdeo Singh
13. Shrimati Savitri Shyam
14. Shri R. N. Sharma
15. Shri Satyendra Narayan Sinha
16. Shri Sidrameshwar Swamy
17. Shri T. Sohan Lai

Rajyp, Sabha

18. Shri Sardar Amjad Ali
19. Shri Bir Chandra Deb Barman
20. Shri Krishnarao Narayan Dhulap
21. Shri B. P. Nagaraja Murthy
22. Shri Syed Nizam-ud-din
23. Shri D. Y . Pawar
24. Shri V. C. Kesava Rao
25. Shri M. P . Shukla
26. Shri Awadheshwar Prasad Sinha
27. Shri D. P. Singh
28. Shri Sawaisingh Sisodia

R e p r e s e n t a t iv e  o f  the M in is t r y  o f  L a w , J u stic e  a n d  C o m p a n y  A ffairs

(Legislative Department)

Shri S. K. Maitra, Joint Secretary and Legislative Counsel.
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Shri Y. Sahai—Chief Legislative Committee Officer.

2. The Committee took up clause-by-clause consideration of the Bill.

3. Clause 2.—The following amendments were accepted:—
(i) Page 1, lines 18-17, for “sub-section”

substitute “sub-sections” .
(ii) Page 2, omit lines 1—7.
(iii) Page 2, lines 18-19, omit

“other than those within the local limits of the Municipality 
of Shillong” .

(iv) Page 2, for lines 29—23, substitute

“ (4) In relation to the scheduled areas comprising East 
Godavari, West Godavari and Visakhapatnam Agencies in 
the State Of Andhra Pradesh and the Union territory of 
Lakshadweep, the application of this Code shall be with
out prejudice to the application of any rule or regulation, 
for the time being in force in such Agencies or such 
Union territory, as the case may be, relating to the appli
cation of this Code.”

The clause, as amended, was adopted.
4. Clause 3.—The following amendment was accepted:

Page 2, for lines 25—28, substitute

“ (i) in clause (2), the words ‘section 47 or* shall be omitted;”
The clause, as amended, was adopted.
5. Clause 4.—Consideration of this clause was held over.
6. Clause 5.—The clause was adopted without any amendment.
7. Clause 6 .—The following amendment was accepted:

Page 2, for lines 40—45, substitute

6. In section 11 of the principal Act, after Explanation VI, the 
following Explanations shall be inserted, namely:—

“Explanation VII.—The provisions of this section shall apply 
to a proceeding for the execution of a decree and refer
ences in this section to any suit, issue or former suit 
shall be construed as references, respectively, to a proceed
ing for the execution of the decree, question arising in 
such proceeding and a former proceeding for the execution 
of that decree.

Explanation VUl.—An issue heard and finally decided by a 
court of limited jurisdiction, competent to decide such 
issue, shall operate as res judicate in a subsequent suit, 
notwithstanding that such court of limited jurisdiction 
was not competent to try such subsequent suit or the suit 
in which such issue has been subsequently raised.” '

Amend
ment of 
Section 11-



The clause, as amended, was adopted.
8. Clause 7.—The discussion on this clause was not concluded.
9. The Committee then adjourned to meet again at 11.00 hours instead 

of at 10.30 hours on Wednesday, the 3rd December, 1975.
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XXXVI
Thirty-Sixth Sitting

The Committee sat on Wednesday, the 3rd December, 1975 from 11.00 
to 13.00 hours. ..

PRESENT 

Shri L. D. Kotoki—Chairman

Members 

Lok Sabha

2. Shri R. V. Bade
3. Shri T. Balakrishniah
4. Shri Narendra Singh Bisht
5. Shri M. C. Daga
6. Sardar Mohinder Singh Gill
7. Shri H. R. Gokhale
8. Shri Mohammad Tahir
9. Shri K. Pradhani

10. Shri Rajdeo Singh
11. Shri M. Satyanarayan Rao
12. Shrimati Savitri Shyam
13. Shri R. N. Sbarma
14. Shri Satyendra Narayan Sinha
15. Shri T. Sohan Lai
16. Shri Sidrameshwar Swamy

Rajyp Sabha

17. Shri Sardar Amjad All
18. Shri Bir Chandra Deb Barman
19. Shri Krishnarao Narayan Dhulap 
23. Shri Kanchi Kalyanasundaram
21. Shri B. P. Nagaraja Murthy
22. Shri Syed Nizam-ud-din
23. Shri D. Y . Pawar
24. Shri V . C. Kesava Rao
25. Shri M. P. Shukla
26. Shri Awadheshwar Prasad Sinha
27. Shri Sawaisingh Sisodia



R ep resen ta tiv e  o f  th e  M n n sta  o r  L a v , JtmscB a n d  C om p an y A f fa ir s
(Legislative Department)

Shri S. K. Maitra, Joint Secretary and Legislative Counsel.

SnafcrAtiA*
Shri Y. Sahai—Chief Legislative Committee Officer.

2. The Committee resumed Clause-by-clause consideration of the Bill*
3. Clause 7.— (vide para 8  of the Minufes dated the 2nd December, 

1975). Further consideration of the clause was held over.
4. Clause 8.—The clause was adopted without any amendment.
5. Clause 9.—The following amendment was accepted:—

Page 3, line 27, for “No party to a suit shall be allowed to question” 
substitute “No suit shall lie challenging".

The clause, as amended, was adopted.
6. Clause 10.—The clause was adopted without any amendment.
7. Clause 11.—The Committee felt that, in view of the amendment 

proposed to clause 6 of the Bill, the provisions contained in this clause 
were not necessary.

The clause was omitted accordingly.
8. Clauses 12, 13 and 14.—Consideration of these clauses was held 

over.
9. The Committee then adjourned to meet at 16.00 hours instead of

10.30 hours on Thursday, the 4th December, 1975.

xxxvn
Thirty-Seventh Sitting

The Committee sat on Thursday, the 4th Detetnber, 1975 from 16.00 
to 17.30 hours.

PRESENT 
Shri L. D. Kotoki—Chairman

Members 

Lok Sabha

2. Shri R. V. Bade
3. Shri Narendra Singh Bisht
4. Shri M. C. Daga
5. Shri B. R. Kavade
6. Shri H. R. Gokhale
7. Shrimati T. Lakhmikanthamma
8. Shri V . Mayavan
9. Shri Mohammad Tahir

10. Shri K. Pradhani

i6o



11. Shri Rajdeo Singh c.w.GI .r) \/{ • ;
12. Shri M. Satyanarayan Rao  ̂ I i; « ■ . .
13. Shrimati Savitri Shyam ; .; ./c “A r : :j
14. Shri R. N. Sharma twui'i-.ii -.ii-.-.y.w >!iv! y /in; ::!8 7
15. Shri T. Sohan Lai  ̂ i ; v : . j ; j -
16. Shri Sidrameshwar Swamy • I i ? : n  c : i <;

'••• iii;./;• .'.17: p.'ir,
Rojyo Sabha>  ̂ ■' i [ ■iilr:; . f I

17. Shri Bir Chandra Deb Barman r  ̂ i o , «■.>
18. Shri Krishnarao Narayan Dlml^p ; ... ; f(.. ; ., ,,
19. Shri Kanchi Kalyanasundaram , ... ,
20. Shri B. P. Nagaraja Murthy .... ,, ..t5> ,
21. Shri Syed Nizam-ud-din * ....  ̂ ...
22. Shri V . C. Kesava Rao .... ...
23. Shri Dwijendralal Sen Gup^a,
24. Shri M. P. Shukla
25. Shri Awadheshwar Prasad Sinha
28. Shri D. P. Singh ,/ .
27. Shri Sawaisingh Sisodiar ^

R epresentative of the M in istry  O F L a w , Ju st iCb  and C oMpan^  A ffairs

(L egislative D epartm ent)  ' -

Shri S. K. Maitra, Joint Secretary crtwi LegislalSve-CownseL!'

~ S e c r e ta r ia t

Shri Y. Sahai—Chief Legislative Committee Officer.

2. The Committee resumed clause-by-clause consideration of the Bill.
3. Clauses 15 and 16.—Consideration o f these clauses was held over.
4. Clauses 17 to 21.—These clauses wete adopted without any amend-

5. Clauses 22 and 23>-^Gonsideration of these plauses was held over.
6. Tto-.Gomroitteev]th?n. jpuwpd to.meet atlQ.30 hours on Friday, 

the 5th December, 1975.
*!■ > ■■’’ i'1' ■ ' xxxvra

w ,?-0  thiiiy-Eighth Sitting ' ”
,' i>'TWtCbara«ittee't»t> on Ijriday, the 5th December, 1975 from 10-30 to 
12.15 hours.
.vxirrK>*y>n hnl: F.■ - 11• Fi ••-r-r/’ . ■*.. i , >

. w m h r-w . PRESENT , '
Shri L. D. Kotoki—Chairman

i, . , Members ,.
Lok Sabha . <1

2. Shri R. V. Bade ; ___  , ...
3. Shri Narendra Singh Bisht

2920 LS—26.



4. Shri M. C. Daga
5. Shri H. R. Gokhale
6. Shri B. R. Kavade
7. Shrimati T. Lakshmikanthamma
8. Shri C. M. Stephen
9. Shri Mohammad Tahir

liO. Shri Surendra Mohanty
11. Shri K. Pradhani
12. Shri Rajdeo Singh
13. Shri M. Satyanarayan Rao
14. Shrimati Savitri Shyam "
15. Shri R. N. Sharma '
16. Shri Satyendra Narayan Sinha '
17. Shri T. Sohan Lai
18. Shri Sidrameshwar Swamy

Rajyp Sabha I

19. Shri Sardar Amjad Ali
20. Shri Krishnarao Narayan Dhulap
21. Shri Kanchi Kalyanasundaram
22. Shri B. P. Nagaraja Murthy
23. Shri Syed Nizam-ud-din
24. Shri D. Y . Pawar
25. Shri V. C. Kesava Rao
26. Shri Dwijendralal Sen Gupta
27. Shri M. P. Shukla
28. Shri Awadheshwar Prasad Sinha
29. Shri Sawaisingh Sisodia

R epresentative op th e  M in is try  op L aw , J u stice  and Com pany A pPairs
(L egislative D epartment)

Shri S. K. Maitra, Joint Secretary and Legislative Counsel.

Secretariat

Shri Y. Sahai—Chief Legislative Committee Officer.

2. The Committee resumed clause-by-clause consideration o f 'the'rBilI.

3. Clause 4.— [vide para 5 of the Minutes dated the 2nd December, 
1975],—The clause was adopted without any amendment.

4. Clause 7.—[vide para 3 of the Minutes dated the 3rd December,. 
1975].—The following amendment was accepted:—

Page 3, for lines 1—10, substitute

“7. In section 20 of the principal Act,—

(i) Explanation I shall be omitted, and *
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(ii) for the word and figures 
‘Explanation II,’, the word
‘Explanation’ shall be substituted."

The clause, as amended, was adopted.
5. Clause 12.— [vide para 8 of the Minutes dated the 3rd December, 

1975].—The clause was adopted without any amendment.
6. Clause 13.— [vide para 8 of the Minutes dated the 3rd December, 

1975].—The following amendment was accepted:
Page 5, for lines 20-21, substitute

“ (b) in Hindi or English where the language of such record is 
other than Hindi or English.”

The clause, as amended, was adopted.
7. Clause 14.— [vide para 8 of the Minutes dated the 3rd December, 

1975].—The following amendment was accepted:—

Page 5, lines 26-27,
omit “the principal sum adjudged exceeds rupees ten thousand 

and”

Further consideration of the clause was held over.
8. Clause 15.—[vide para 3 of the Minutes dated the 4th December, 

1975].—The following amendment was accepted:—
Page 5, line 40, for “two” substitute “ three”

The clause, as amended, was adopted.
9. Clause 16.— [vide para 3 of the Minutes dated the 4th December, 

1975],—Further consideration of the clause was held over.
10. The Committee decided to hold their next round of sittings to 

take up further clause-by-clause consideration of the Bill as per pro
gramme given below:—

16-12-1975 16.00 to 18.00 hours.
(Tuesday)

17-12-1975 .............................................................. i°-3 ° to 13.00 hours and ]
qO ^pjU iesday).............................................................. 16.00 to 18.00 hours.

26- 12-1975 ............................................................... —D o.— j
(Fridapr)

27-12-1975 . . . . .  • • 10.30 to 13.00 hours.
(Saturday)

10. The Commitjtoe then adjourned.

: X X X IX

Thirty-Ninth Sitting

The Committee sat on Tuesday, the 16th December, 1975 from 16,00 
to 17.30 hours.

PRESENT 
Shri L. D. Kotoki--Chairman
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M embers ,

■ i ,'l

Lok Sabha

2. Shri R. V . Bade

3 . Shri A . M . Chellachami

4. Shri M . C . Daga

5. Sardar Mohinder Singh Gill '

6. Shri B . R . Kavade

7. Shrimati T. Lakshmikanthamma

8. Shri V. M ayavan

9. Shri Surendra Mohanty

10. Shri Rajdeo Singh

11. Shri M. Satyanarayan Rao

12. Shrimati Savitri Shyam  ;

13. Shri R. N . Sharma

14. Shri Satyendra Narayan Sinha

15. Shri T. Sohan L ai

16. Shri Sidrameshwar Swam y

17. Dr. (Shrimati) Sarojini Mahishi

Rajyp, Sabha  ,

18. Shri Bir Chandra Deb Barman

19. Shri Krishnarao Narayan Dhulap,

23. Shri Kanchi Kalyanasundaram,

21. Shri B . P . Nagaraja Murthy

22. Shri Syed Nizam-ud-din

23. Shri V . C. Kesava Rao

24. Shri Dwijendralal Sen Gupta

25. Shri M . P . Shukla

26. Shri Awadheshwar Prasad Sinha

27. Shri D. P . Singh ' ‘

28. Shri Sawaisingh Sisodia

R epresentative of the M inistry  of L a w , Justice  and  Co m p a n y  Art’AlRs
(L egislative D epar tm ent) ....

Shri S. K. Maitra, Joint Secretary and Legislative Counsel. :

S ecretariat

Shri Y. Sahai—Chief Legislative Committee Officer. 1

2. The Committee took up general discussion on the amendments 
proposed with regard to Clause 72 of the Bill. In view of the unavoid
able absence of the Minister of Law, Justice and Company Affairs 
(Shri H. R. Gokhale), further clause-by-clause consideration of the

Bill was postponed to the 17th December, 1975. ■■ • :
• ) r, ., - f

3. The Committee then adjourned to meet again at 10.30 hours on 
Wednesday, the 17th December, 1975.



PRESENT
Shri L. D. Kotoki—Chairman

Members

Lok Stibha 
Z:- '%  fehri R. V. Ba& _

3. Shri, Narendera Singh £isht
4. Shri Chandrika Prasad , -
5. Shri M. C. Daga . ,
6. Sardar Mphjnder Singh Gill 1
7. Shri H. R. Gokhale ; 1
8. Shri B. R. Kavade , - * .... '
9. Shrimati T. Lakshmikanthamma ‘  ̂ r ';

' ’ * 1 t** I ■ ! ’ ' ’ " > j ! ' ■ ; ' . . ; (10. Shn V. Mayavan 1 ? r i ,, v
11. Shri Mohammad Tahir
12. Shri Surendra Mohanty
13. Shri Rajdeo Singh
14. Shri M. SatyanAtayan Rao ;
15. Shrimati Savitri Shyam .. ( ,
16. Shri R. N. Sharma . . i
17. Shri Satyendra Narayan Sinha , M

. J,8. Shri T. Sohan Lai
f>‘r >. 19.i Shri Sidra jpe6hwar Siyamy
,(! Shri R. G. Tiwari .

............., r ‘ *•
*:* Sabh*  \ ■ v ^ -

bovjlW, §hri .Ssfdai; Amj^d Ali . ...  '' ‘ !'' i:c
22. Shri Bir Chandra Deb Barmain ! 1

ksv/ 28ii.Steii-Jg. P^Nag/wpja \ ; v "'|
24. Shri Syed Nizam-ud-din , ,, , '

‘’ ‘i ’ 25! 6fet4 Di Pawar , :-V  ^

n o iJ im ^nr j
etl,^'®lal^ert " :jr; ^

28. s h i i . M i  p > ;: s h M k i a : .V : ' V  ,i!'
■ Jon Mi Shri lAwadhfishî ar Prasad Sinha ,

VJlrso .

•> dcJuayy.a find:- : (if.MBtsyiAnVf! DgPAKTMEBCT) ' ; , V U ;

Shri S. K. Maitra, Joint Secretary ctnti. LegialMitieGmnsel.
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Secretariat

Shri Y. Sahai—Chief Legislative Committee Officer.

2. The Committee resumed clause-by-clause consideration of the Bill.
3. Clause 14.—[vide para 7 of the Minutes dated the 5th December, 

1975].—The following amendments were accepted: —
(i) Page 5, line 33, for “Explanation”, 

substitute “Explanation I.—”
(ii) Page 5, after line 35, insert

"Explanation II.—For the purposes of this section, a  tra n sa ctio n  
is a commercial transaction, if it is connected with the 
industry, trade or business of the party incurring the 
liability.”

The clause, as further amended, was adopted.

4. Clause 16.—[vide para 9 of the Minutes dated the 5th December,
1975].—The following amendment was accepted:—

Pages 5 and 6 for lines 43—46, and 1—4 respectively, substitute

“Costs 35B. (1) If, on any date fixed for the hearing of a suit or for
i'or taking any step therein, a party to the suit—
causing
delay.

(a) fails to take the step which he was required by or 
under this Code to take on that date, or
(b) obtains an adjournment for taking such step or for pro
ducing evidence or on any other ground,

the court may, for reasons to be recorded, make an order 
requiring such party to pay to the other party such costs as 
would, in the opinion of the court, be reasonably sufficient to 
reimburse the other party in respect of the expenses incurred 
by him in attending the court on that date, and payment of 
such costs, on the dpte next following the date of such order, 
shall be a condition precedent to the further prosecution of—
(a) the suit by the plaintiff, where the defendant was ordered 
to pay such costs, or
(b) the defence by the defendant where the defendant was 
ordered to pay such costs.

Explanation.—Where separate defences have been raised by the 
defendants or groups of defendants, payment o f such .costs 
shall be a condition precedent to. the further prosecution of 
the defence by such defendants or groups of defendants as 
have been ordered by the court to pay such costs.

(2) The costs, ordered to be paid under sub-section (1), shall not, 
if paid be included in the costs awarded in the decree|>assed 
in the suit; but, if such costs are not paid, a separate order 
Shall be drawn up indicating the amount of such costs and 
the names and addresses of the persons by whom such copts 
are payable and the order so drawn up shall be executable 
against such persons.”
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The clause, aa amended, was adopted.

5. Clause 22.—[vide para 5 of the Minutes dated the 4th December, 
1975J.—-The following amendment was accepted: —

Page 7, for lines 1—26, substitute—

''Amend 22. In section 51 of the principal Act, in clause (c), after the 
ment of words ‘detention in prison', the words ‘if, and to the extent, 
Section permissible under section 58;’ shall be inserted.” .
51. i ,

Thie clause, as amended, was adopted.

6. Clause 23.— [vide para 5 of the Minutes dated the 4th December,
1975].—The following amendments wifre accepted:—

(i) Page 7, line 31, for “six months,” 
substitute “three months,” .

(ii) Page 7, line 35, for “ two hundred rupees” 
substitute “five hundred rupees” .

(iii) Page 7, line 44, for “two hundred rupees” 
substitute “five hundred rupees” .

The clause, as amended, was adopted.

7. The Committee rose at 13.00 hours and re-assembled at 16.00 hours.
8. Clause 24.—The following amendments were accepted: —

(i) Page 8, line 11, for “two hundred and fifty” , substitute “four 
hundred.”

(ii) Page 8, line 22, for “shall be finally exempt” , substitute “shall, 
after the attachment has continued for a total period of 
twenty-four months, be finally exempt.”

(iii) Page 8, after line 30, insert
" (ka) all deposits and other sums in or derived from any

23 of ’•fund to which the Public Provident Fund Act, 1968, for the
1968. time being applies, in so far as they are declared by the said

Act as not to be liable to attachment;”
(iv) Page 8, line 31, for “ (ka)” substitute “ (kb).
(v) Page 9, line 4, after “skilled” , insert “unskilled” .
(vi) Page 9, for lines 6—10, substitute

“Explanation V.—For the purposes of this proviso, the expression 
‘agriculturist’ means a person who cultivates land personally 
and who depends for his livelihood mainly on the income 
from agricultural land, whether as owner, tenant, partner or 
agricultural labourer.

Explanation VI.—For the purposes of Explanation V, an agricul
turist shall be deemed to cultivate land personal y, 1 e 
cultivates land—

(a) by his own labour, or
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(b) by the labour of any member of his family, or

(c) by servants or labourers on wages payable in cash or in
kind (not being as a share of the produce), or both."

The clause, as amended, was adopted.

9. Clauses 25 and 26.—The clauses were adopted without any amend
ment.

10. Clause 27.—The following amendment was accepted: —
Page 9, line 31, for “scientific investigation” substitute “scientific, 

technical or expert investigation.”

The clause, as amended, was adopted.
11. Clause 28.—Consideration of this clause was held over.
12. Clause 29.—The following amendments were accepted: —

(i) Page 10, for lines 4-5, substitute

“ ‘such decree’ shall be substituted;”
(ii) Page 10, omit lines 6—17.

The clause, as amended, was adopted.
13. Clause 30.—The clause was adopted without any amendment.
14. The Committee then adjourned.

XLI

Forty-First Sitting

The Committee sat on Friday, the 26th December, 1975 from 10.30 to 
11.45 hours and again from 16.30 to 18.00 hours.

PRESENT

Shri L. D. Kotoki—Chairman

M e m b e r s  

Lok Sabha

2. Shri R. V. Bade
3. Shri Narendera Singh Bisht
4. Shri A. M. Chellachami
5. Shri M. C. Daga
6. Shri H. R. Gokhale
7. Shri Dinesh Joarder
8. Shri B. R. Kavade
9. Shri T. Lakshmikanthamma

10. Shri Mohammad Tahir
31. Shri K. Pradhani
12. Shri Rajdeo Singh
13. Shrimati Savitri Shyam



14. Shri R. N. Sharma ,
15.' Shri Satyendra Narayan Sinha
16. Shri T. Sohan Lai ' .
17. Shri R. G. Tiwari

Rajya Sabha #

18. Shri Sardar Amjad Ali
19. Shri Bir Chandra Deb Barman
20. Shri Krishnarao Narayan Dhulap
21. Shri B.' P. Nagaraja Murthy
22. Shri Syed Nizam-ud-din
23. Shri D. Y. Pawar . '0 i
24. Shri V. C. Kesava Rao ’
25. Shrj Dwijendralal Sen Gupta
26 Shri M. P. Shukla • ,
27. Shri Awadheshwar Prasad Sinha
28. Shri D P. Singh
29. Shri Sawais ngh Sisodia

R epresentative of the M in istr y  of L a w , Justice and  Co m p a n y  A ffairs

(L egislative D epartm ent)

Shri S. K. Maitra, Joint Secretary and Legislative Counsel.

S ecretariat

Shri Y . Sahai— Chief Legislative Committee Officer.

2. In view of the inability of the Minister of Law, Justice and Com
pany Affairs (Shri H. R. Gokhale) to attend the fore-noon sitting of 
the Committee on account of his other pressing engagements, the Com
mittee, after some discussion, decided to meet again at 16.30 hours to 
take-up further clause-by-clause consideration of the Bill.

3. The Committee re-assembled at 16.30 hours and resumed clause-by- 
clause consideration of the Bill.

4. Clause 31.—The following amendment was accepted subject to 
drafting changes:—

Page 11, line 29, for “affecting the public” substitute “or likely to 
affect the public” .

The clause, as amended, was adopted.
ft. Clause 32.—Consideration of this clause was held over.
6. Clause 33.—The clause was adopted without any amendment.
7. Clause 34.—Consideration of this c’ause was, held over.
b. Clause 35.—Consequent upon the changes made in clause 3 of the

Bill, the Committee felt that this clause was not necessary and might be 
omitted.

9. Clauses 36 to 38.—These clauses were adopted without any amend
ment. -<*
2920 L.S.—27.



m  ' 1

iO. The Committee then adjourned to meet again at HjOO hoUrl 
instead of 10.30 hours on Saturday, the 27th December, 1875 to take up 
further clause-by-clause consideration of the Bill.

x l h

Forty-second Sitting

The Committee sat on Saturday, the 27th December, 1975 from 11.00 
to 12.09 hours.

PRESENT 
Shri L. D. Kotoki—Chairman

M embers

" Lok Sabha 7
2. Shri Narendra Singh Bisht 

' 3. Shri A. M. Chellachami
4. Shri M. C. Daga
5. Shri Tulsidas Dasappa
6. Shri Dinesh Joarder
7. Shri B. R. Kavade
8. Shrimati T. Lakshmikanthamma
9. Shri Mohammad Tahir

10. Shri K. Pradhani
11. Shri Rajdeo Singh
12. Shrimati Savitri Shyam
13. Shri R. N. Sharma
14. Shri Satyendra Narayan Sinha
15. Shri T. Sohan Lai

Rajyp Sabha ^
16. Shri Sardar Amjad Ali

_ 17. Shri Bir Chandra Deb Barman
18. Shri Krishnarao Narayan Dhulap
19. Shri B. P. Nagaraja Murthy
20. Shri Syed Nizam-ud-din
21. Shri D. Y. Pawar
22. Shri V. C. Kesava Rao
23. Shri M. P. Shukla
24. Shri Awadheshwar Prasad Sinha

R epresentative or the M inistry of L a w , J ustice and Co m pan y  A ffairs
(L egislative D epartment)

Shri S. K. Maitra, Joint Secretary and Legislative Counsel.

Sbcrsttawat

Shri Y. Sahai, Chief Legislative Committee Officer.



2. The Committee considered their future programme of work and 
decided to hold their next round of sittings at 17.30 hours daily from the 
6th to 8th and on the 12th, 13th and 15th January, 1976.

3. The Committee then adjourned.

x L in  .

1 Forty-third Sitting '

The Committee sat on Tuesday, the 6th January, 1976 from 17.30 to
18.00 hours.

PRESENT 

Shri L. D. Kotoki—Chairman N
Members 

Lok Sabha
2. Shri R. V. Bade * ’
3. Shri T. Balakrishniah ,
4. Shri Narendra Singh Bisht
5. Shri H. R. Gokhale *
6. Shri Dinesh Joarder ’
7. Shri B. R. Kavade
8. Shrimati T. Lakshmikanthamma
9. Shri Mohammad Tahir 

ip. Shri Rajdeo Singh
11. Shrimati Savitri Shyam
12. Shri Satyendra Narayan Sinha
13. Shri R. G. Tiwari

Rajya Sabha

14. Shri Bir Chandra Deb Barman
15. Shri B. P. Nagaraja Murthy 1
16. Shri Syed Uizam-ud-din
17. Shri M. P. Shukla
18. Shri Awadheshwar Prasad Sinha

Representative of the Ministry of. La w , Justice and Company A ffairs

(Legislative Department)

Shri Y. Sahai,—Chief Legislative Committee Officer.
Secretariat

Shri Y. Sahai, Chief Legislative Committee Officer.

2. Dr. V. A. Seyid Muhammad, Minister o f State in the Ministry of 
Law, Justice and Company Affairs, who is not member of the Committee, 
attended the sitting with the permission of the Chairman under Rule ZW 
of the Rules of Procedure.

3. As some members felt that it would not be possible for them. t o  
sit late during the days when Parliament was in session, the Committee,



after some discussion, decided .that the sittings of the Committee fixed 
for.the 7th, 8th, 12th, 13th and 15th January, 1976 might be cancelled.

4. The Committee authorised the Chairman to fix the date for the 
next sitting of the Committee.

5. The Committee then adjourned.
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Forty-fourth Sitting .
The Committee sat on Thursday the 22nd January, 1976 from 10.00 to

10.50 hours. '

PRESENT

Shri L. D. Kotoki—Chairman
, I

M embers '

Lok Sabha

2. Shri R. V. Bade
3. Shri Narendra Singh Bisht
4. Shri M. C. Daga
5. Shri Tulsidas Dasappa ,
6. Shri H R. Gokhale
7. Shri Dinesh Joarder
8. Shri B. R. Kavade
9. Shri Mohammad Tahir

10. Shri Rajdeo Singh
11. Shrimati Savitri Shvam

Rajya Sabha

12. Shri Bir Chandra Deb Barman
13. Shri Krishnarao Narayan Dhulap

• 14. Shri Syed Nizam-ud-din
15. Shri Awadheshwar Prasad Sinha

R epresentative or the M inistry or L a w , Justice and Co m pan y  A ffairs

(L egislative D epartment)

Shri S. K. Maitra, Joint Secretary and Legislative Counsel.
Secretariat

Shri Y. Sahai—Chief Legislative Committee Officer.

2. Dr. V. A. Seyid Muhammad, Minister of State in the Ministry of
I.aw, Justice and Company Affairs, who is hot a member of the Com
mittee, attended the sitting with the permission of the Chairman under 
Rule 299 of the Rules of Procedure.

3. At the outset, the Chairman informed the Committee that as they 
had yet to complete clause-by-clause consideration and also pther stages
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of the Bill, it would not be possible for the Committee to present their 
Report by the stipulated date i.e. the last day of the current session of 
Lok Sabha. It was, therefore, necessary for the Committee to seek 
further extension of fime for presentation of their Report. The Com
mittee, accordingly, decided to seek further extension of time for pre
sentation of their Report by the last day of the next session of Lok 
Sabha.

4. The Committee authorised the Chairman, and in his absence another
member of the Committee to be nominated by the Chairman, to move 
the necessary motion in the House on Wednesday, the 28th January, 
1976. *

5. The Committee also authorised the Chairman to fix the dates for 
the next series of sittings of the Committee.

6. The Committee then adjourned.

XLV 

Forty-fifth Sitting

The Committee sat on Monday, the 16th February, 1976 from 10.30 to 
12.35 hours and again from 16.!90 to 17,00 hours.

, PRESENT
Shri L. D. Kotoki—Chairman 

~  Members
Lok Sabha

2. Shri Narendra Singh Bisht
3. Shri Chandrika Prasad
4. Shri M. C. Daga
5. Sardar Mohinder Singh Gill
6. Shri H. R. Gokhale
7. Shri B. R. Kavade
8. Shrimati T. Lakshmikanthamma
9. Shri V . Mayavan

10. Shri Mohammad Tahir
11. Shri Rajdeo Singh
12. Shri M. Satyanarayan Rao
13. Shri Satyendra Narayan Sinha
14. Shri T. Sohan Lai

Rajya Sabha

15. Shri Sardar Amjad Ali
16. Shri Mohammad Usman Arif
17. Shri Bir Chandra Deb Barman
18. Shri Krishnarao Narayan Dhulap
19. Shri B. P. Nagaraja Murthy
20. Shri Syed Nizam-ud-din
21. Shri D. Y. Pa-vm J

\
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22. Shri V. C. Kesava Rao
23. Shri M. P. Shukla
24. Shri Awadheshwar Prasad Sinha
25. Shri D. P. Singh
26. Shri Sawaisingh Sisodia '

R epresentative of the M inistry of L a w , J ustice and C om pan y  A ffairs
(L egislative D epartment)

Shri S. K. Maitra, Joint Secretary and, Legislative Counsel.

Secretariat

Shri Y. Sahai,—Chief Legislative Committee Officer.

2. The Committee resumed clause-by-clause consideration of the Bill.
3. Clause 34.— (vide para 7 of the Minutes dated the 26th December,

1975).—The following amendment was accepted: —
Page 12, omit lines 33—40.

The clause, as amended, was adopted.
4. Clause 39.—The following amendment was accepted:—

Page 13, for lines 22—39, substitute

100. (1) Save as otherwise expressly provided in the body of 
this Code or by any other law for the time being in force, 
an appeal shall lie to the High Court from every decree 
passed in appeal by any court subordinate to the High 
Court, if the High Court is satisfied that the case involves 
a substantial question of law.

(2) An appeal may lie under this section from an appellate 
decree passed ex parte.

(3) In an appeal under this section, the memorandum of 
appeal shall precisely state the substantial question of 
law involved in the appeal.

(4) Where the High Court is satisfied that a substantial 
question of law is involved in any case, it shall formulate 
that question.

(5) The appeal shall be heard on the question s o . formulated 
and the respondent shall, at the hearing of the appeal, be 
allowed to argue that the case does not involve such 
question:

Provided that nothing in this sub-section shall be deemed to 
take away or abridge the power of the court to hear, for 
reasons to be recorded, the appeal on any other substantial 
question of law not formulated by it if it is satisfied that 
the case involves such question.” '

The clause, as amended, was adopted.

5. Clauses 40 and 41.—These clauses were adopted without any amend
ment.

6. Clause 42.—The following amendment was accepted: —
Page 14, line 15, omit “of fact” ,

"Second
appeal.
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f̂he clause, as amended, was adopted.

7. Clauses 43 and 44.—These clauses were adopted without any 
amendment.

8. Clause 45.—Further consideration of this clause was held over.
9. Clause 46.—The clause was adopted without any amendment.
10. Clause 47.—The Committee were of the view that Section 132 of 

the Code should be retained as the omission of this section would offend 
against the social custom and would also enable unscrupulous litigants to 
compel the personal appearance in court of innocent and ignorant ladies 
who are not used to appear in public. The Committee, therefore, 
decided to omit this clause of the Bill.

11. The Committee rose at 12.35 hours and re-assembled at 16.00 
hours.

12. Clause 48.—Further consideration of this clause was held over.

13. Clauses 49, 50 and 51.—These clauses were adopted without any 
amendment.

14. Clause 52.—The following amendment was adopted:—
Page 15, line 41, after '“furn.shed security”

insert “or given a guarantee”
The clause, as amended, was adopted.
15. Clause 53.—The following amendment was accepted: —

Page 16, after line 25, insert

“ (5) Where a caveat has been lodged under sub-section (1), 
such caveat shall not remain in force after the expiry oi 
ninety days from the date on which it was lodged unless 
the application referred to.in sub-section (1) has been 
made before the expiry of the said period.”

•• The clause, as amended, was adopted.
#■

16. Clause 54.—The clause was adopted without any amendment.
17. At the end, the Committee decided to cancel their sitting fixed for

Tuesday, the 17th February, 1976 from 10.30 to 13.00 hours. The Com
mittee would, however, hold their sitting fixed for that date from 16.1.' 
hours. .

18. The Committee then adjourned. ,

XLVI

Forty-sixth Sitting *

The Committee sat on Tuesday, the 17th February, 1976 from 16.00 to
17.30 hours’.

PRESENT

' Shri L. D. Kotoki—Chairman -j
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M embers

Lok Sabha

2. Shri R. V. Bade
3. Shri Narendra Singh Bisht
4. Shri M. C. Daga
5. Shri H. R. Gokhale
6. Shri B. R. Kavade '
7. Shrimati T. Lakshmikanthamma
8. Shri Mohammad Tahir
9. Shri Rajdeo Singh

10. Shrimati Savitri Shvami ~
Rajya Sabha

11. Shri Sardar Amjad Ali '
12. Shri Mohammad Usman Arif v
13. Shri Bir xChandra Deb Barman
14. Shri Krishnarao Narayan Dhulap
15. Shri B. P. Nagaraja Murthy
16. Shri Syed Nizam-ud-din
17. Shri D. Y. Pawar .
18. Shri V. C. Kesava Rao
19. Shri Dwijendralal Sen Gupta
20. Shri M. P. Shukla
21. Shri Awadheshwar Prasad Sinha
22. Shri D. P. Singh

R epresentative of the M in istr y  of L a w , J ustice  and Company A ffa irs
(L egislative D epar tm ent)

Shri S. K. Maitra, Joint Secretary and Legislative Counsel.

S ecretariat

Shri Y. Sahai, Chief Legislative Committee Officer.

2. The Committee resumed clause-by-clause consideration of the B.ll.
3. Clause 28 [vide para 3 of the Minutes dated the 17th February,

1975).—Further consideration of the clause was held over.

4. The Committee then adjourned to meet again at 10.30 hours on 
Wednesday, the 18th February, 1976.

XLVII

Forty-seventh Sitting .

The Committee sat on Wednesday, the 18th February, 1976 from 10.30 
hours to 11.45 hours.

PRESENT 
Shri L. D. Kotoki—Chairman
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MlCMTtTOg

J' Lok Sabha
% Shri R. V. Bade
3. Shri Narendra Singh Bisht 

.  4. ShriiM. C. Daga 
6̂, Shri H. R. Gokhale
6. Shri Dinesh Joarder
7. Shri B. R. Kavade
8. Shrinuti T. L»lcshmilranth«mma
9. Shri Mohammad Tahir

10. Shri Rajdeo Singh
11. Shri M. Satyanarayan Rao
12. Shri R. G. Tiwari ;

► '
’ Rajyp, Sabha
13. Shri Mohammad Usman Arif
14. Shri Bir Chandra Deb Barman
15. Shri Krishnarao Narayan Dhulap
16. Shri Kanchi Kalyanasundaram
17. Shri B. P. Nagaraja Murthy
IS. Shri Syed Nizam-ud-din
19. Shri D. Y . Pawar
20. Shri V . C. Kesava Rao
21. Shri Dwijendralal Sen Gupta
22. Shri M. P. Shukla
23. Shri Awadheshwar Prasad Sinha
24. Shri D. P . Singh

R epresentative of the M inistry of L a w , Justice and Com pany  A ffairs
(L egislative D epartment)

Shri S. K. Maitra—Joint Secretary and Legislative Counsel.
Secretariat

Shri Y. Sahai—Chief Legislative Committee Officer.
2. The Committee resumed clause-by-clause consideration of the Bill.
3. Clause 28 [vide para 3 of the Minutes dated the 17th February,

1976].—Tbe fallowing amendment was accepted:—
Page 9, for line 36, substitute—

‘Amend- 28. Section 80 shall be re-numbered as sub-section (1) there- 
ment of of, and,— 1
Section 80.

, (a) in sub-section (1) as so re-numbered, for the words
“no suit shall be instituted,” the words “Save as otherwise 
provided in sub-section (2), no suit shall be instituted” shall 
be substituted; and
(b) after sub-section (1) as so re-numbered, the following 
sub-sections shall be inserted, namely:—

“ (2) A suit to obtain an urgent or immediate relief against 
the Government (including the Government of the State 
of Jammu and Kashmir) or any public officer, in resp ect

2820 LS—28. -
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of any act purporting to be done by such public officer in 
his official capacity, may be instituted, with the leave of 
the court, without serving any notice as required by sub
section (1), but the court shall not grant any relief hi the 
suit, whether interim or othetfwise, except rifter gM ng to 
the Government or public officer, as cate 4hay be  ̂ a 
reasonable opportunity of showing cajtfe.fcvfespeet « f  the 
relief prayed for in the suit:

Provided that the court shall, if tt is - satisfied*- after 
hearing the parties, that no urgent e» imttiatale. rd ief 
need be granted in the suit, return the plaint’ for presen
tation to it after complying with the requirements of sub
section (1).

(3) No suit instituted against the Government or 
against a public officer in respect of any act purporting to 
be done by such public officer in his official capacity shall 
be dismissed merely by reason of any error or d'ef&t In' the 
notice referred to in sub-section (1); if In- suehntrtioe*—

(a) the name, description and the residence of the 
plaintiff had been so given as to enable the appropriate 
authority or the public officer to identify the perion 
serving the notice and such notice had been delivered) or 
left at the office of the appropriate authority specified 
in sub-section (1), and

(b) the cause of action and the relief claimed, by the
(plaintiff had been substantially indicated.” \

The clause, as amended, was adopted.
4. Clause 32 [vide para 5 of the Minutes dated the 28th DttCcriilier,

1975].—The clause was adopted without any amendment.
5. Clause 45 [vide para 8 of the Minutes dated the 16th February,

1976].—The following amendment was accepted:—

Page 14, for line 30, substitute

45. Section 115 of the principal Act shall be re-numbered as ‘Amendr
sub~section (1) thereof, and— ment o f

--- ^  *K iuon
115.

(a) to sub-section (1) as so re-numbered, the following pro
viso shall be added, ndfh^ly:—

“Provided that the High Court shall not, under thisjaectiao. 
vary or reverse any order made, or any . order deciding 
an issue, in the course of a suit or other proceeding, 
except where—

(a) the order, if it had been m ade to  farvdur off the party 
applying for revision, w ould have fin ally disposed o f 
the suit or other proceeding, or

(b) the order, if allowed to stand, W ould occasion a 
failure o f justice or cause irreparab le  in jury to  the 
party against whom it was m ade.'1;
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(b) after sub-section (1) as so re-numbered, the following 
sub-section and Explanation shall be inserted, namely:—

“ (2) The High Court shall not, under this section, vary or 
reverse any decree or order against which an appeal 
lies either to the High Court or to any court subordinate 
thereto.

Explanation.—In this section, the expression “any case which 
has been decided” includes any order made, or any 

, order deciding an issue, in the course of a suit or other
proceeding.” .’

The clause, as amended, was adopted.
6. Clause 48 [vide para 12 of the Minutes dated the 16th February,

1976].—The following amendment was accepted:—

Page 14, for lines 38-39, substitute—

“Amend- 48. In section 135A of the principal Act, for sub-section (1), 
ment of the following sub-section shall be substituted, namely:— 
section
135A. : ’

“ (1) No person shall be liable to arrest or detention in prison 
under civil process—

(a) if he is a member of either House of Parliament or 
of the Legislative Assembly or Legislative Council of 
a State or of a Legislative Assembly of a Union 
territory, during the continuance of any meeting of 
such House of Parliament or, as the case may be, of 
the Legislative Assembly or the Legislative Council;

(b) if he is a member of any Committee of either House 
of Parliament or of the Legislative Assembly of a 
State or Union Territory or of the Legislative Coun
cil of a State, during the continuance of any meeting

. of such Committee;
‘ (c) if he is a Member o# either House of Parliament.

or of a Legislative Assembly or Legislative Council of
* a State having both such Houses, during the conti

nuance of a joint sitting, m e e t i n g ,  conference or joint 
committee of the Houses of Parliament or Houses of 
the Legislature;
and during the forty days before and after such meet
ing, sitting or conference” /.

The clause, as amended, was adopted.

7. The Committee then adjourned to meet again at 10.30 ^ r s : on 
Friday, the 27th February, J976 in Committee Room B , P *
House Annex©, New Delhi,
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Forty-eighth Sitting

The Committee sat on Friday, the 27th February, 1976 from 10.80 to
12.00 hours.

PRESENT 

Shri L. D. Kotoki—Chairman

Members 

Lok Sabha

2. Shri R. V. Bade

3. Shri Narendra Singh Bisht
4. Shri M. C. Daga
5. Sardar Mohinder Singh Gill
6. Shri H. R. Gokhale

7. Shrimati T. Lakshmikanthamma
8. Shri V. Mayavan
9. Shri Mohammad Tahir

10. Shri Surendra Mohanty
11. Shri Rajdeo Singh
12. Shrimati Savitri Shyam
13. Shri T. Sohan Lai

14. Shri R. N. Sharma

Rajyfi Sabha

15. Shri Mohammad Usman Arif
16. Shri Krishnarao Narayan Dhulap
17. Shri B. P. Nagaraja Murthy
18. Shri V. C. Kesava Rao
19. Shri M. P. Shukla

20. Shri Awadheshwar Prasad Sinha

Representative of the M inistry of L a w , Justice and Com pany A ffairs
(Legislative Department) , ,r

Shri S. K. Maitra,—Joint Secretary and Legislative Counsel,

Secretariat 1

Shri Y. Sahai,—Chief Legislative Committee Officer.



2. Dr. V. A. Seyid Muhammad, Minister of State in the Ministry of 
Law, Justice and Company Affairs, who is not a member of the Com
mittee, attended the sitting with the permission of the Chairman under 
Rule 299 of the Rules of Procedure.

3. The Committee resumed clause-by-clause consideration of the Bill.

' 4. Clause 55.—The notice of amendment which was considered and
not accepted by the Committee is given in the Annexure.

The clause was adopted without any amendment.

5. Clauses 56 and 57.—These clauses were adopted without any 
amendment.

6. Clause 58.—Further consideration of the clause was held over.

7. At the end, the Committee decided to cancel their sittings fixed for
Friday, the 27th February, 1976, at 16.00 hours and Saturday, the 28th 
February, 1976. ’

8. The Committee then adjourned to meet again at 10.30 hours on 
Monday, the 1st March, 1976.

ANNEXURE

LIST OF NOTICE OF AMENDMENT CONSIDERED AND NOT 
ACCEPTED AT THE SITTING OF THE JOINT COMMITTEE HELD ON

THE 27TH FEBRUARY, 1976

Name of Member and text of amendment 

Clause 55
SHRI M. C. DAGA:

Page 19, line 2, after “any pleader”

insert “or a public servant or an expert who can plead about 
public cause in question” .

xux
FORTY-NINTH SITTING

The Committee sat on Monday, the 1st March, 1976, from 10.30 to 13.00 
hours and again from 16.00 to 18.15 hours.

PRESENT

Shri L. D. Kotoki—^Chairman

M embers

, Lok Sabha

1  Shri R. V. Bade
3. Shri Narendra Singh Bisht

i 8i



A. Shri' M. C. Daga

5. Shri Tulsidas Dasappa
6. Shri H. R. Gokhale

7. Shri Dinesh Joarder

8. Shri B. &  Kavade .

9. Shrimati T. Lakshmikanthamma
10. Shri Mohammad Tahir
H. Shri K. Pradhani .
12. Shri Rajdeo Singh

13. Shri M. Satyanarayan Rao
14. Shrimati Savitri Shyam

15. Shri Satyendra Narayan Sinha "
16. Shri T. Sohan Lai |
17. Shri Sidrameshwar Swamy

18. Shri R. G. Tiwari

Rajya Sabha

19. Shri Bir Chandra Deb Barman
20. Shri Krisnarao Narayan Dhulap
21. Shri Kanchi Kalyanasundaram
22. Shri B. P. Nagaraja Murthy

23. Shri Syed Nizam-ud-din
24. Shri D. Y. Pawar
25. Shri V. C. Kesava Rao
26. Shri M. P. Shukla

27. Shri Awadheshwar Prasad Sinha
28. Shri D. P. Singh 1

Representative of the M inistry of La w , Justice and Compahy A jtai*s 
' (L egislative DzsARTMijn’)

Shri S. K. Maitra—Joint Secretary and Legislative

Secretariat

Shri Y. Sahai,— Chief Legislative Committee Officer.

2. Dr. V. A. Seyid Muhammad, Minister of State in the Ministry of 
Law, Justice and Company Affairs, who is not a member of the Com* 
mittee, attended the sitting with the permission Off tyi&?ChMrman under 
Rule 299 of the Rules of Procedure,

182



m

S:' 'f t e  CdWtfnftt̂ e resumed clause-by-clause Cbnsideration ofi the Bill.

4. Clause 58.— (vide para 6 of dated th# 27tb February,
1976).—I. The flo w in g  amendments were accepted:—

(i) Page 20, line 26, omtt 

“in appropriate cases"

(ii) Page 21, line 10, after “registered post’’ 

insert “ , aeiaiowled^nent due,”

(iii) Page 21, for lines 23-24, substitute—

‘the summons, when tendered to him, the court issuing the sum
mon shall declare that ihe summons had been duly served on 
the defendant:

Provided that where the summons was properly addressed, pre
paid and duly sent by registered post, adttiowledgment due, 
the presumption referred to in this sub-rule shall be drawn 
notwithstanding the fact that the acknowledgment has been 
lost or mislaid dr has not been received by the court for any 
other reason within thirty days from the date of the issue of 
the siunmons.;’.

(iv) Page 21, after line 32, insert—

‘ (via) in rule 25,—

(a) in the first proviso, f6r the words “resides in Pakistah ”, 
the words “resides in Bangladesh or Pakistan,” shall be 
substituted,

(b) in the second proviso, for the words and brackets “in 
Pakistan (not belonging to the Pakistan military, naval' or 
air f<MQ6&)u, the words and' brackets “in Bangladesh or 
Pakistan (not belonging to the Bangladesh or, as the case 
may be, Pakistan military, naval or air fortes” shall be

, substituted;'.

H, The, following amendment was accepted subject to drafting 
changes:—

"  Page* 20-2f, for littes 41-42 and 1— 4 respectively—

substitute " (iii) In rule 17, after the words ‘or where the serving 
officer after using all due and reasonable diligence, dartnot 
foyfl the words ‘or where the defendant is
absent from his residence at the time when service is sought 
fo' bfc effected dn him at his residence and there is no I*®11* 
hood of liis being found at the residence within a reasonable 
time’ shaft be added'’. ,



IIL The notice of amendment which was considered and not accepted 
by the Committee is given in the Annexure.

The clause, as amended, was adopted . .
5. Clause 50.—The following amendments were acceptedi— 1 '

(i) Page 22, line 37, after “figures”, ineert k. ft ! .
“as well as in words”.

(ii) Pages 23-24, omit lines 42—46 and 1—6 respectively.

Hie clause, as amended, was adopted. !
6. Clause 60.—The following amendments were accepted:—

(i) Page 24, after line 32, insert—

‘ (va) in rule 10, for the words “The plaint shall” , the words 
“subject to the provisions of rule 10A, the plaint shall*' shall 
be substituted;’

(ii) Page 25, line 22, after “ 10B”, insert “ (1 )”

(iii) Page 25, lines 25-26,

for “direct the transfer of the suit to the court**, 
substitute “direct plaintiff to file the plaint, subject to the pro
visions of the Limitation Act, 1963, in the court".

(iv) Page 25, line 29, for “court to which the suit is transferred” , 
substitute “court in which the plaint is directed to be filed” .

(v) Page 25, line 31, for “to which the suit is transferred” , 
substitute “in which the plaint is filed”

<vi) Page 25, after line 33, insert—
“ (2) The direction made by the court under sub-rule (1) shall 

be without any prejudice to the rights of the parties to ques
tion the jurisdiction of the court in which the plaint is filed.”

The clause, as amended, was adopted.
7. Clause 61.—The following amendments were accepted:—

(i) Page 27, lines 35-36,

for “If the defendant to the counter-claim makes default in 
putting in a reply to the counter-claim”,
substitute “If the plaintiff makes default in putting In a rejfly 
to the counter-claim made by the defendant” '

(ii) Page 27, line 37, for “against him”, substitute "against the 
plaintiff”.

The clause, as amended, was adopted. '

8. Clause 62.—The following amendments were accepted:

(i) Page 29, lines 2—4, omit "any may, if It thinks fit, give a judge
ment on the basis that the facts stated In the plaint are true”.

(ii) Page 29, line 16, after “disposed of,” , insert
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"on any ground other than the ground that the appellant has 
withdrawn the appeal,”

The clause, as amended, was adopted.

9. The Committee rose at 13.00 hours and re-assembled at 16.00 hours.

10. Clause 63.—Further consideration of the clause was held over.
11. Clause 64.—The clause was adopted without any amendment.
12. Clause 65.—The following amendments were accepted:—

(i) Page 30, after line 4, insert—
‘ (i) in rule 2, for the words “ to admit any document” , the words 

“to admit, within fifteen days from the date of service of the 
notice any document” shall be substituted;’ '

(ii) Page 30, line 5, for “ (i)” , substitute “ (ia)”.

The clause, as amended, was adopted.
13. Clauses 66 to 68.—These clauses were adopted without any amend

ment. j
14. Clause 69.—-The following amendment was accepted:—

Page 32, line 4, for “ ten” substitute “fifteen”
The clause, as amended, was adopted.
15. Clause 70.—The clause was adopted without any amendment.

16. Clause 71.—Further consideration of the clause was held over.
17. Clause 72.—The following amendments were accepted: —

(i) Page 37, line 16, for “9” , substitute “9(1)” .
(ii) Page 37, after line 20, insert—

“ (2) Where evidence is not given in English but all the parties 
whoi appear in person, and the pleaders of such of the parties 
as appear by pleaders, do not object to have such evidence 
being taken down in English, the Judge m a y  take down, op 
cause to be taken down, such evidence in English.”

(iii) Page 37, after line 38, insert—
‘ (ix) in rule 18, after the words “any question arise”, the words 

“and where the court inspects any property or thing it shall, 
as soon as may be possible, make a memorandum of any 
relevant facts observed at such inspection and such memo
randum shall form a part of the record of the suit.’.

The clause, as amended, was adopted.
18. Clause 73.—Further consideration of the clause was held over.

19. The Committee then adjourned to meet again at 10.30 hours on 
fuesday, the 2nd March, 1976.
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ANNEXURE

LIST OF NOTICE OF AMENDMENT CONSIDERED AND NOT 
ACCEPTED AT THE SITTING OF THE JOINT COMMITTEE HELD

ON THE 1ST MARCH, 1976.

Name of Member and text of amendment 

CLAUSE 58

SHRI M. C. DAGA:

Page 20, omit lines 24—29.

L
FIFTIETH SITTING

The Committee sat on Tuesday, the 2nd March, 1976 from 10.30 to
13.00 hours and again from 16.00 hours to 19.30 hours.

PRESENT

Shri L. D. Kotoki—Chairman

M embers

Lok Sabha

2. Shri R. V. Bade
3. Shri T. Balakrishniah
4. Shri Narendra Singh Bisht
5. Shri Chandrika Prasad
6. Shri M. C. Daga
7. Shri H. R. Gokhale
8. Shri Dinesh Joarder
9. Shri B. R. Kavade

10. Shrimati T. Lakshmikanthamma
11. Shri V. Mayavan
12. Shri Mohammad Tahir
13. Shri Rajdeo Singh
14. Shri M. Satyanarayan Rao
15. Shrimati Savitri Shyam
16. Shri Satyendra Narayan Sinha
17. Shri T. Sohan Lai
18. Shri Sidrameshwar Swamy

Rajya Sabha

19. Shri Mohammad Usman Arif
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20. Shri Bir Chandra Deb Barman
21. Shri Krishnarao Narayan Dhulap
22. Shri Kanchi Kalyanasundaram
23. Shri Syed Nizam-ud-din
24. Shri V. C. Kesava Rao
25. Shri Dwijendralal Sen Gupta
26. Shri M. P. Shukla
27. Shri Awadheshwar Prasad Sinha

R epresentative o r  th e  M in istry  o f  La w , J u stice  and Com pany A ffa ir s
(Legislative Department)

Shri S. K. Maitra,—Joint Secretary and Legislative Counsel.

S ecretariat

Shri Y. Sahai—Chief Legislative Committee Officer.
2. Dr. V. A. Seyid Muhommad, Minister of State in the Ministry of 

Law, Justice and Company Affairs, who is not a member of the Com
mittee attended the sitting with the permission of the Chairman under 
Rule 299 of the Rules of Procedure.

3. The Committee resumed clause-by-clause consideration of the Bill.
4. Clause 63.— (vide para 10 of the Minutes dated the 1st Mach, 1976).—
The clause was adopted without any amendment.

5. Clause 71— (vide para 16 of> the Minutes dated the 1st March, 
1976.—The clause was adopted without any amendment.

6. Clause 73.— (vide para 18 of the Minutes dated the 1st March,
1976).—The following amendments were accepted:—

(i) Page 37, for lines 40— 42, substitute—
'(i) rule 1 shall be re-numbered as sub-rule (1) of that rule, 

and,—
(a) to sub-rule (1) as so re-numbered, the following provisos 

shall be added, namely: —

“Provided that every endeavour shall be made to pronounce 
the judgment within fifteen days from the date on which 
the hearing of the case was concluded but, where it is not 
practicable so to do, the court shall fix a future day for 
the pronouncement of the judgment, and such day shall 
not ordinarily be a day beyond thjjty days from the date 
on which the hearing of the case was concluded, and 
due notice of the day so fixed shall be given to the 
parties or their pleaders:

Provided further that, where a judgment is not pronounced 
within thirty days from the date on which the hearing 
of the case was concluded, the court shall Record the 
reasons for such delay and shall fix a future day on 
which the judgment will be pronounced and due notice 
of the day so fixed shall be given to the parties or their 
pleaders.” ;
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(b) alter sub-rule (1) as so re-numbered, the following sub
rule shall be inserted, namely:—

(ii) Page 38, after line 7, insert—

“ (3) The judgment may be pronounced by dictation in open 
court to a shorthand writer if the judge is specially em
powered by the High Court in this behalf:

Provided that, where the judgment is pronounced by dictation in 
open court, the transcript of the judgment so pronounced 
shall, after making such correction therein as may be neces
sary, be signed by the judge and shall bear the date on which 
it was pronounced and shall form a part of the record.” .

(iii) Page 38, line 15, after “ the filing of such appeal” , insert “ and 
place on record the information so given to the parties."

(iv) Page 38, far lines 23-34, substitute—

“ (2) Every endeavour shall be made to ensure that the decree 
is drawn up as expeditiously as possible, and, in any case, 
within fifteen days from the date on which the judgment 
is pronounced, but where the decrtee is not drawn up within 
the time aforesaid, the court shall i£ requested so to do by 
a party desirous of appealing against the decree, certify 
that the decree has not been drawn up and indicate in the 
certificate the reasons for the delay, and thereupon—

(a) an appeal may be preferred against the decree without 
filing a copy of the decree and in such a case the last para
graph of the judgment shall, for the purposes of rule 1 of 
Order XLI, be treated as the decree; and

(b) so long as the decree is not drawn up, the last para
graph of the judgment shall be deemed to be the decree 
for the (purpose of execution and the party interested shall 
be entitled to apply for a copy of that paragraph only 
without being required to apply for a copy of the whole 
of the judgment; but as soon as a decree is drawn up, the 
last paragraph of the judgment shall cease to have the 
effect of a decree for the purpose of execution or for any 
other purpose;”

(v) Page 38, after line 34, insert—

“Provided that, where an application is made for obtaining a 
copy of only the last paragraph of the judgment, such 
copy shall indicate the name and address of all the parties 
to the suit.”

(vi) Page 39-40, omit lines 12 to 39 and 1 to 11 respectively.
II. The following amendment was accepted subject to drafting 

changes:—

In sub-rule (1) (b) of rule 12, Order XX, first schedule, for the 
words—

which have accrued on the Property*’, the words “which the 
decree holder would have received from the property” shall 
be substituted.



189

The clause, as amended, was adopted.

7. Clause 74.—I. The following amendment was accepted: —

Page 40, omit lines 37—40.

II. The notices of amendments which were considered and not accept
ed by the Committee are given in the Annexure.

The clause, as amended, was adopted.
8. Clause 75.—The following amendments were accepted: —

(i) Page 41, after line 33, insert—

“ (5) On any amount paid under clause (b) of sub-rule (1), in
terest, if any, shall cease to run from the date of such 
payment:

Provided that, where the decree-holder refuses to accept ths 
postal money order or payment through a bank, interest 
shall cease to run from the date on which the money was 
tendered to him, or where he avoids acceptance of the postal 
money order or payment through bank, interest shall 
cease to run from the data on which the money would have 
been tendered to him in the ordinary course of business of 
the postal authorities or the bank, as the case may be.”

(ii) Page 43, for line 43, substitute—
‘ (xv) in rule 34, for sub-rule (6), the following sub-rule shall be 

substituted, namely: —
“ (6) (a) where the registration of the document is required 

under any law for the time being in force, the court, or 
such officer of the court as may be authorised in this 
behalf by the court, shall cause the document to be re
gistered in accordance with such law.

(b) Where the registration of< the document is not so required, 
but the decree-holder desired ft to be registered, the court 
may make such order as it thinks fit.

(c) Where the court makes any order for the registration cf 
any document, it may make such order as it thinks fit as 
to the expenses of registration.”

(iii) Page 48, line 29, after “shall continue or cease", insert, “and 
shall also indicate the period up to which such attachment 
shall continue or the date on which such 'attachment shall 
cease.”

(iv) Page 48, line 31, for “shall be deemed to continue”, substitute 
“shall be deemed to have ceased”

(v) Page 50, for line 1, substitute—

‘ (xxvi) in rule 66,—

(a) in sub-rule (2), in clause (a), after the words “the pro
perty to be sold” , the words “or, where a part of the 
property would bs sufficient to satisfy the decree, sue 
part;” shall be inserted;
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(b) to sub-rule (2), the following provisos shall”

(vi) Page 51, for lines 21—23, substitute

‘ (a) to sub-rule (1), the folloiwing proviso shall be added,
namely:—

“Provided that, where any property is sold in execution of a 
decree pending the final disposal of any claim to, or any 
objection to the attachment of, such property, the court shall
not confirm such sale until the final disposal of such claim
objection.” '

(vii) Page 52, for lines 11— 15, substitute

“ (a) make an order allowing the application and directing that 
the applicant be put into the possession of the property or 
dismissing the application; or

(b) pass such other order as, in the circumstances of the 
case, it may deem fit.”

(viii) Page 52, line 19, after “ instigation or on his behalf” , insert 
“or by any transferee, where such transfer was made during 
the pendency of the suit or execution proceeding.”

(ix) Page 52, for lines 38—42, substitute—

“ (a) make an order allowing the application and directing that 
the applicant be put into the possession of the (property or 
dismissing the application; or

(b) pass such other order as, in the circumstances of the case, 
it may deem fit.”

(x) Page 52, line 48, after “separate suit” add

“and for this punpose, the court shall, notwithstanding anything 
to the contrary contained in any other law for the time 
being in force, be deemed to have jurisdiction to decide such 
questions.”

The clause, as amended, was adopted.

9. The Committee rose at 13.00 hours and re-assembled at 16.00 hours.

10. Clause 76.—The following amendments were accepted:—

(i) Page 54, after line 3, insert—

“ (3A) The court, whenever it thinks fit, may exempt the plaintiff 
from the necessity of substituting the legal representatives of 
any such defendant who has failed to file a written statement 
or who, having filed it, has failed to appear and contest the 
suit at the hearing; and judgment may, in such case, be pro
nounced against the said defendant notwithstanding the death 
of such defendant and shall have the same force and effect as 
if it has been (pronounced before death took place.”

(ii) Page 54, line 8, for “prescribed period as provided” , substitute 
“period specified” .

(iii) Page 55, omit lines 12—15.



(iv) Page 56, line 11, after “other party”, insert and, for this 
purpose, the contract between the pleader and the deceased 
party shall be deemed to subsist.”

The clause, as amended, was adopted.

11. Clause 77.—The clause was adopted without any amendment.

12. Clause 78.—The following amendments were accepted:—

(i) Page 58, after line 30, insert—

“Provided that the commissioner shall not take down the ans
wer to a question which is objected to on the ground of 
privilege but may continue with the examination of the 
witness, leaving the party to get the question of privilege 
decided by the court, and, where the court decides that 
there is no question of privilege, the witness may be recalled 
by the commissioner and examined by him or the witness 
may be examined by the court with regard to the question 
which was objected to on the ground of privilege.”

(ii) Page 58, line 39, for “rule”, substitute “rules”.

(iii) Page 58, after line 42, insert—
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(iv) Page 58, for lines 43-44, substitute—
‘ (viii) in rule 22, for the figures and word “16, 17 and 18”, the 

words, brackets, figures and letters “sub-rule (1) of rule 
16A, 17, 18 and 18B’ shall be substituted.’.

The clause, as amended, was adopted.
13. Clause 79.—The following amendment was accepted:—

Page 59, line 2, omit “so allowed and the time”.

The clause, as amended, was adopted.
14. Clauses 80 and 81.—These clauses were adopted without any 

amendment.
15. Clause 82.—The following amendment was accepted:—

Page 62, after line 45, inserts—

“Provided that the opinion so expressed, whether in the affi
davit or in the certificate, shall not preclude the court from 
examining whether the agreement or compromise proposed 
is for the benefit of the minor.”

The clause, as amended, was adopted.

“Court 
to fix 
a time 
for re
turn of
Commission.

18B. The Court issuing a Commission shall fix a date on 
or before which the Commission shall be returned 
to it after execution, and the date so fixed shall not 
be extended except where the court, for reasons to 
be recorded, is satisfied that there is sufficient cause 
for extending the date.” .

18. Clause 83.—I. The following amendment was accepted:—



Page 63, tine 39, after “a w it or proceeding” , insert " ,  instituted 
by a member of the family,*'.

II. The Committee also decided that the definition of “family” in this 
rule should not affect any personal law or any other law for the time 
being in force and an Explanation to that effect might be added in 
this clause of the Bill.

The clause was adopted subject to the above modifications.

17. Clause 84.—The following amenlments were accepted: —
(i) Page 65, after line 32, insert—

‘ (iva) to rule 3, the following proviso shall be added namely: —

“Provided that, where there are more plaintiffs than one, it shall 
be sufficient if the application is presented by one of the 
plaintiffs.” ’

(ii) Pages 66-67, for lines 34 to 45, and 1 to 5 respectively substi
tute—

‘ (x) in rule 15, for the words “provided that he first pays” , the 
words “provided that the plaint shall be rejected if he does 
not pay, either at the time of the institution o f the suit or 
within such time thereafter as the court may allow,” ’

The clause, as amended, was adopted.

18. Clause 85.—The following amendments were accepted: —

(i) Page 67, omit lines 23—44.

(ii) Page 68, omit lines 1—23.
(iii) Pages 68-69, omit lines 27—47 and 1— 14 respectively.
(iv) Page 69, omit lines 20—26.

The clause, as amended, was adopted.

19. Clause 86.—The clause was adopted without any amendment.

20. Clause 87.— The following amendments were accepted:—
(i) Page 70, line 37, omit “other” .
(ii) Page 71, lines 37-38, omit

“and obtains the leave of the court or Judge to defend the suit”.
(iii) Page 71, lines 39-40, omit—

“and of his obtaining such leave to defend,”
(iv) Page 72, after line 32, insert—

“Provided that leave to defend shall not be refused unless the
court is satisfied that the facts disclosed by the defendant
do not indicate that he has a substantial defence to raise or 
that the defence intended to be put op  by the defendant is 
frivolous or vexatious:
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Provided further that, where a part of the amount claimed by 
the plaintiff is admitted by the defendant to be due from 
him, leave to defend the suit shall not be granted unless the 
amount so admitted to be due is deposited by the defendant 
in court.”

The clause, as amended, was adopted.

21. Clause 88.—The following amendments were accepted: —

(i) Page 73, omit lines 2—7.
- {ii) Page 73, fdt lines 10 and 11, sustitute—

“(4) If an order of attachment is made without complying with 
the provisions of sub-rule (1) of this rule, such attachment 
shall b» void.”

The clause, as amended, was adopted.

22. Clause 89.—The following amendments were accepted:—
(i) Page 74, for lines 13—21, substitute—

“Provided that, where it is proposed to grant an injunction 
without giving notice of the application to the opposite party, 
the court shall record the reasons for its opinion that the 
object of granting the injunction would be defeated by delay, 
and require the applicant—

(a) to deliver to the opposite party, or to send to Mm by 
registered post, immediately after the order granting the 
injunction has been made, a copy of the application for 
injunction together with—

(i) a copy of the affidavit filed in support of the application;

(ii) a copy of the plaint; and
(iii) copies of documents on which the applicant relies, and

(b) to file, on tb~ day on which such injunction is granted or 
on the day immediately following that day, an affidavit 
stating that the copies aforesaid have been so delivered or 
sent.”

(ii) Page 74, for lines 23—36, substitute—
'i' “Disposal of appli- 3A. Where an injunction has been

cations for tempo- granted without giving notice to the
rary injunction to opposite party, the court shall make
be expedited in an endeavour to finally dispose of the
certain cases. application within thirty days from the

date on which the injunction was grant
ed; and where it is unable so to do, it 

shall rec6rd its reasons for such inability.”

The clause, as amended, was adopted.
23. Clause 90.—The following amendments were accepted:—

(ii Page 75. line 37, for “shall reject the memorandum of appeal. , 
substitute “shall not make an order staying the execution of
the decree.*
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(11) Pag* 70, after line 5, insert—

"(3 ) Where an application has been made under sub-rule (1), 
the court shall not make an order for the stay of execution 
o f the decree against which the appeal is proposed to be 
filed so long as the court does not, after hearing under rule
11, decided to hear the appeal."

(ill) Page 76, line 12, for “by a Pleader1' substitute "b y  the appel
lant”.

(hr) Page 76, lines 23-34, omit “is admitted under this rule” .

(v) Page 76, line 26, for “ the admission of the appeal*', substitute 
**i» not dismissed under this rule, the hearing of the appeal".

(vi) Page 76, lines 30-31, for “the appeal shall be dismissed.", substi
tute “no order shall be made staying the execution of the

decree in relation to which such determination was made.”

(vii) Page 76, after line 35, insert—

*(va) after rule 11, the following rule shall be inserted, namely:—

"Time within which • 11A. Every appeal shall be heard under 
'hearing under rule rule 11 as expeditiously as possible and

“ 11 should be con- endeavour shall be made to conclude
eluded. such hearing within sixty days from the

date on which the memorandum of 
appeal is filed.’ •

(viii) Page 76, omit lines 36—43.

(ix) Page 77, line 29, for "by stating” , substitue “but may also 
state” .

(x) Page 77, line 31, for "been decided in his favour, but” , substir 
tute “been in his favour; and may” .

(xi) Page 77, lines 35-36, for “ finding of a court which is incorpo
rated in a decree", substitute "finding of the court in the 
judgment on which the decree appealed against is based” .

. (xii) Page 77, line 38, for “ it relates to that finding” , substitute “it 
is based on that finding” .

The clause, as amended, was adopted.
24. Clause 91.—The following amendment was accepted subject ta 

drafting and consequential changes:—

Page 78, omit lines 37—40.

The clause, as amended, was adopted. '
25. Clause 92.—The following amendment was accepted: —

Page 79, line 32, for “ the compromise ought not to have been re
corded.**, substitute “the compromise should, or should not, 
have been recorded.”

The clause, as amended, was adopted.
26. Clauses 93 to 97.—These clauses were adopted without any amend

ment



27. Clause 98.—The Committee felt that in view of the amendments 
tnade in Order XXXIV of the Code, the changes proposed in this clause 
were not necessary and, therefore, decided to omit this clause.

28. Clauses 99 to 102.—These claiises were adoped without any amend' 
ment

29. Clause 1.—The following amendments were accepted:—

(i) Page 1, line 6, /or “ 1974”, substitute “ 1976”.

. (ii) Page 1, linel 11, for “ 1974” substitute “ 1976” .

The clause, as amended, was adopted.
30. Enacting formula.—The following amendment was accepted:— 

Page 1, line 1, for “Twenty-fifth” substitute “Twenty-seventh”*

The Enacting formula, as amended, was adopted.

31. Long Title.—The Long Title was adopted without any amendment

32. The Committee authorised the Legislative Counsel to correct patent 
errors and carry out amendments of verbal and consequential nature in 
the Bill.

33. The Chairman then drew the attention of the Members off the Com
mittee to the provisions of Direction 87 of the Directioins by the Speaker 
relating to Minutes of Dissent.

34. The Committee decided to sit on Thursday, the 25th March. 1976 
at 16.00 hours for consideration and adoption of their draft Report

35. The Committee then adjourned.
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ANNEXURE

LIST OF NOTICES OF AMENDMENTS CONSIDERED AND NOT 
ACCEPTED AT THE SITTING OF THE JOINT COMMITTEE HELD

ON THE 2ND MAPiCH, 1976

S. No. Name of member and text of amendments

Clause 74

SHBI M. C. DAGA:

1. Page 40, line 38, after “pleader” insert “and countersigned by
the client”.

2. Page 40, line 39, after “by him” insert “and countersigned bjr
the client.”  •»



Fifty-First Sitting

The Committee sat on Thursday, the 25th March, 1976 from 16.00 to
16.50 hours.

PRESENT 

. Shri L. D. Kotoki—Chairman

M em bers

. .  Lok Sabha

2. Shri R. V. Bade <
3. Shri Narendra Singh Bisht
4. Shri M. C. Daga
5. Shri H. R. Gokhale "
S. Shrimati T. Lakshmikanthamma
7. Shri V. Mayavan
8. Shrimati Savitri Shyam
9. Shri R. N. Sharma

10. Shri Satyendra Narayan Sinha
11. Shri R. G. Tiwari

Rajya Sabha

12. Shri Bir Chandra Deb Barman
13. Shri Syed Nizam-ud-din
14. Shri V. C. Keaava Rap
15. Shri M. P. Shukla

, 16. Shri Awadheshwar Prasad Sinha
... 17. Shri D. P. Singh

Representative of the M inistry of L a w , Justice and Com pany A ffairs
(L egislative D epartment)

Shri S. K. Maitra—Joint Secretary and Legislative Counsel.

Secretariat

Shri V. Sahai—Chief Legislative Committee Officer.

2. Dr. V. A, Seyid Muhammad, Minister of State in the Ministry of 
l>aW, Justice and Company Affairs, who is not a member of the Com-
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ihtttee, attended the sitting with the permission o f the Chairman under 
Rule 299 of the Rides of Procedure. -

3. The Committee considered and adopted the Bill as amended.

4. The Committee also considered and adopted the draft Report.

5. The Committee then considered and approved the following two 
paragraphs regarding uniformity in the rates of Court-fees for inclu
sion at the end of the Reiport:—

“Since one of the main objects of the Bill is to bring about a re
duction in the cost of litigation, the Committee feel that atten
tion should bet paid toi the matter of court-fee although it 
is outside the scope of the Code. It has not been possible for 
the Committee to legislate with regard to court-fee because the 
Parliament’s legislative competence with regard to court-fees 
is limited to Union territories as the subject (court-fee) falls 
in the State field (vide entry 3 of State List). The Committee, 
however feel that there should be broad measure of equality in 
the scales of court-fee all over the country and the rates of 
court-fees should be very low, if not nominal, so that the less 
affluent sector of the community may not be deprived of equa
lity before the laws. Further, even if court-fees is charged, the 
revenue derived from it should not exceed the cost of adminis
tration of civil justice. The Supreme Court has repeatedly 
pointed out that there is a distinction between a fee and a tax. 
Where a fee is charged, such fee must have a reasonable rela
tionship with the services rendered by the Government. In 
other words, the levy must be proved to be a quid pro quo for 
the services rendered [AIR (1971) SC 1182].

Having regard to the observations made by the Supreme Court 
and the necessity to reduce the cost of litigation so* that justice 
may not be denied to the poor, the Committee feel that effec
tive steps should be taken by the Central Government to ensure 
that there is a uniformity in the rates of court-fees all over the 
coiuntry and that the rates of court-fees are brought down to 
such a level as to enable a poor person get a redress of his 
grievance from a court of law. The Central Government may 
further ensure that in case the amount received by the State 
Government by way of court fees exceeds its expenditure on 
the administration of civil justice, such excess is spent for pror 
viding necessary amenities to the litigant public.”

6. The Chairman announced that the Minutes of Dissent, if any,
might be sent to the Lok Sabha Secretariat by 15.00 hours on Tuesday, 
the 30th March, 1976. -
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7. The Committee authorised the Chairman and, in his absent, 
Shri Rajdeo Singh tot present the Report and lay the record of evi
dence on the Table of the House on Thursday, the 1st April, 1976.

8. The Committee also authorised Shri M. P. Shukla and, in his 
absence, Shri Syed Nizam-ud-din to lay the Report and the record of 
evidence on the Table of Rajya Sabha on the 1st April, 1976.

9. The Committee placed on record their appreciation for the as
sistance rendered by the Minister of Law, Justice and Company 
Affairs (Shri H. R. Gokhale), Dr. V. A. Seyid Muhammad, Minister 
cf State and Shri Bedabrata Barua, Deputy Minister in the Ministry 
o f Law, Justice and Company Affairs during the course of their deli
berations.

The Committee also placed on record their appreciation for the 
assistance rendered by the former Ministers of State [Shri Niti Raj 
Singh Chaudhary and Dr. (Shrimati) Sarojini Mahishi] in the Minis
try of Law, Justice and Company Affairs during the course of their 
deliberation*

10. The Committee also placed on record their appreciation for the 
cooperation and assistance rendered by the Legislative Counsel. The* 
Committee alsoi placed on record their thanks for all the arrangements, 
diligent help and valuable assistance rendered to the Committee in 
all matters by the officers and staff of the Lok Sabha Secretariat

11. The Chairman, while associating himself in thanking above
mentioned officers, thanked members of the Committee also for exten
ding their full cooperation to him in conducting the proceedings of the 
Committee in most congenial atmosphere.

12. The members of the Committee also placed on record their thanks 
to the Chairman (Start L. D. Kotold) for ably conducting the proceed
ings of the Committee and guiding their deliberations at various stages 
o f the B ili

13. The Committee then adjourned.



APPENDIX V m

MINUTES OF THE SITTINGS OF SUB-COMMITTEES OF THE JOINT 
COMMITTEE ON THE CODE OF CIVIL PROCEDURE (AMENDMENT)

BILL, 1974

SUB-COMMITTEE—A 
I

First Sitting

The Sub-Committee sat on Monday, the 16th September, 1974 from
10.00 to 13.45 hours in Committee Room, Old L eg isla torH ostel 
Madras.

PRESENT 

. Shri L. D. Kotold—Chairman

M embers

..  Lok Sabha

2. Shri Narendra Singh Bisht
3. Shri M. C. Daga
4. Sardar Mohinder Singh Gill
5. Shrimati T. Lakshmikanthamma
6. Shri Debendra Nath Mahata
7. Shri M. Satyanarayan Rao
8. Shri Nitiraj Singh Chaudhary

Rajya Sabha

9. Shri Stardar Amjad Ali ..
10. Shri Virendra Kumar Sakhalecha

R epresentative of the M inistry o f L a w , Justice and C ompany A ffairs
(L egislative D epartment)

. Shri S’. K. Maitra—Joint Secretary and Legislative Counsel.

Secretariat 

. Shri K. K. Saxena—Under Secretary.

2. The Committee heard evidence at the representatives of the As
sociations, Organisations, etc. mentioned below:

[In the beginning, the Chairman drew the attention of the re
presentatives to the provisions of Direction 58 of the Direc
tions by the Speaker.]

I. BOV Council of Tamil Nadu, Madras.

Spokesmen:
1. Shri R. G. Rajan, Vice-Chairman.

199
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2. Shri N. Ramanatha Iyer, Member.

(10.00 to 13.30 hours)

-H.- Shri C. D. Jagadesan, Kaladipet, Madras.

(13.30 to 13.45 hours)

3. A verbatim record of ettfdence was kept.

4. The Committee then adjourned to meet again at 10.00 hours on 
Tuesday, the 17th September, 1974, in Committee Room, Old Legisla
tors’ Hostel,. Madras.,

" ' ' n
Second Sitting

The Sub-Committee sat on Tuesday, the 17th September, 1974 from
10.00 to 12.15 hours in Committee Room, Old, Legislators’ Hostel, Madras.

PRESENT

Shri L. D. Kotoki—Chairman.

Members 

Lok Sabha

2. Shri R. V. Bade .
3. Shri Narendra Singh Bisht
4. Shri Chandrika Prasad
5. Shri M. C. Daga
6. Sardar Mohinder Singh Gill
7. Shrimati T. Lakshmikanthamma

*' 3: Shri Debendra Nath Mahata
9. Shri M. Satyanarayan Rao

10.' Shri R .' N. Sharma

11. Shri Nitiraj Singh Chaudhary

Rajya Sabha

12. Shri Nawal Kishore ”

13. Shri Dwijendralal Sen Gupta .

14. Shri M. P. Shukla

Representative of the M inistry of L a w , Justice and Com pany A ffairs

(Legislative D epartment)

Shri S. K. Maitra,—Joint Secretary and Legislative Counsel,



Secretariat 

Shri K. K. Saxena—Under Secretary.

2. Before the Committee proceeded to hear evidence of the following 
representatives of the Government of Tamil Nadu, the Chairman drew 
their- attention to Direction 58 of the Directions by the Speaker:

1. Shri T. A. Nellayappan, Deputy Secertary to the Government
] of Tamil Nadu, Law Department.

2. Shri T. Prabhakaran John, Assistant Secretary to the Govern
ment of Tamil Nadu, Law Department.

The evidence lasted till 12.10 hours.

3. A verbatim record of evidence was kept.

4. The Sub-Committee decided that a circular letter might be issued 
to the Central and State Governments asking them to furnish the fol
lowing information in respect of notices under section 80 of the Civil 
Procedure Code during the last 3 years for the information of the 
Committee: —

(1) No. of notices under Section 80 of Civil Procedure Code re
ceived by the Central and State Governments;

(2) No. of cases settled amicably during the period provided 
under this Section of the Code.

(3) No. of cases filed; and
(4) No. of cases which were decided against the State and time

taken for settlement of these cases.

5. The Committee further decided that a circulation letter might be
issiied to the Central and State Governments asking them to furnish the
following information in respect of settlement of decrees under Section 
82 of the Code of Civil Procedure during the last 3 years for the infor
mation of the Committee: —

(1) No. of cases in which the decree was complied with by Gov
ernment within the period provided under Section 82(1);

(2) No. of cases in which the decree was complied with within the 
time under Section 82 (2); and

' (3) No. of cases in which execution proceedings had to be institu
ted.

6.' The Committee then adjourned to meet again at 10.00 hours on 
Wednesday, the 18th September, 1974, in Committee Room, Old Legisla
tors’ Hostel, Madras.

Ill

Third Sitting

The Subcom m ittee sat on Wednesday, the 18th September, 1974 
from  10.00 to 13.00 hours in Cpmmittee Room, Old Legislators’ Hostel, 
Madras. ■



Shri L. D. Kotoki—Chairman.
Members

Lok Sabha
2. Shri R. V. Bade
3. Shri Narendra Singh Bisht
4. Shri M. C. Daga
5. Shri B. R. Kavade
6. Shri Debendra Nath Mahata
7. Shri R. N. Sharma
8. Shri Nitiraj Singh Chaudhary

Rajya Sabha
9. Shri Nawal Kishore

10. Shri M. P. Shukla

Representative of the Ministry of L a w , Justice and Company A ffairs
(Legislative D epartment)

Shri S. K. Maitra,—Joint Secretary and Legislative Counsel.

Secretariat 

Shri K. K. Saxena—Under Secretary.

2. The Sub-Committee heard evidence of the representatives of the 
Government of Andhra Pradesh and individuals mentioned below:—

[In the beginning, the Chairman drew the attention of the repre
sentative to the provisions of Direction 58 of the Directions by 
the Speaker].

I. Shri K. Parasakan, Senior Advocate, Central Govt. Senior Stand
ing Counsel, Madras.

[10.00 to 11.35 hours].

IL Government of Andhra Pradesh, Hyderabad.
Spokesman:

Shri P. Ramachandra Reddi, Advocate-General.

[11.35 to 12.45 hours] M

3. A verbatim record of evidence was kept. ;

4. The Sub-Committee then placed on record their warm appreciation 
of the valuable assistance rendered to them by the Secretary, Tamil 
Nadu Legislative Assembly, their Reporters and other members of the 
staff in holding their sittings in Old Legislators’ Hostel, Madras.

5. The Sub-Committee also placed on record their warm appreciation 
of the valuable assistance rendered to them by the Government of 
Tamil Nadu and officers of the Ministry of Law, Justice and Company 
Affairs in holding the sittings.

6. The Sub-Committee then adjourned to meet again at 15.00 hours 
on Thursday, the 19th September, 1974 at Bangalore.



The Sub-Committee sat on Thursday, the 19th September, 1974 from
15.00 to 18.40 hours in Eastern Lobby, Assembly Building, Vidhana 
Soudha, Bangalore.

PRESENT w:
Shri L. D. Kotoki—Chairman. ~ • '

» » WKMIijsbS
Lok Sabha

2. Shri R. V. Bade .
3. Shri Narendra Singh Bisht
4. Shri M. C. Daga
5. Sardar Mohinder Singh Gill
6. Shri B. R. Kavade -
7. Shri Debendra Nath Mahata
8. Shri M. Satyanarayan Rao
9. Shri R. N. Sharma

10. Shri Nitiraj Singh Chaudhary

Rajya Sabha
11. Shri Nawal Kishore
12. Shri Dwijendralal Sen Gupta '
13. Shri M. P. Shukla -

R epresentative of the M inistry of L a w , Justice and Oompay A ffairs
(L egislative D epartment)

Shri S. K. Maitra,—Joint Secretary and Legislative CounselH
Secretariat

Shri K. K. Saxena—Under Secretary.

2. Before the Sub-Committee proceeded to hear the evidence of the 
Chief Justice of Karnataka High Court and the following Advocates, the 
Chairman drew their attention to the provisions of Direction 58 of 
Directions by the Speaker:—

I. Shri G. K. Govinda Bhat, Chief Justice, High Court of Karnataka, 
Bangalore.

[15.00 to 16.20 hours]

II. Shri M. S. Phirangi, Advocate, Dharwar.
[16.25 to 17.50 hours]

III. Shri M. R. Achar, Advocate, Bangalore.
[17.50 to 18.40 hours]

3. A verbatim record of evidence was kept.
4. The Sub-Committee then adjourned to meet again at 10.00 hours on 

Friday, the 20th September. 1974 in Eastern Lobby Legislative Assembly 
Building, Vidhana Soudha, Bangalore.

IV
Fourth Sitting

' > 0 3



The Sub-Committee sat on Friday, the 20th Septembert 1974 frpm
10.00 to 11.15 hours in Eastern Lobby, Assembly Building, Vidhflna 
Soudha, Bangalore. *

PRESENT
Shri L. D. Kotoki—Chairman ' "  ’ '

M embers '

Lok Sabha ’
2. Shri R. V. Bade
3. Shri Narendra Singh Bisht
4. Shri M. C. Daga
5. Shri B'. R. Kavade
6. Shri Debendra Nath Mahata ’
7. Shri M. Satyanarayan Rao
8. Shri R. N. Sharma "
9. Shri Nitiraj Singh Chaudhary

. Rajya Sabha
10. Shri Nawal Kishore
11. Shri Dwijendralal Sen Gupta
12. Shri M. R. Shukla 1

Representative of the M inistry of L a w , Justice and Com pany A ffairs

(Legislative Department)

Shri S. K. Maitra, Joint Secretary and Legislative Counsel.
S e c re ta r ia t  

Shri K. K. Saxena—Under Secretary.

2. Before the Sub-Committee proceeded to hear the evidence pf the 
following representatives of the Government of Karnataka, Department 
of Law and Parliamentary Affairs. Bangalore, the Chairman drew their 
attention to the provisions of Direction 58 of the Directions by the 
Speaker:—

1. Shri N. D. Venkatesh, Secretary. ' '
2. Shri T. Venkataswamy, Additional Secretary. *
3. Shri M. L. Ramaswami, Draftsman.
4. Shri B. C. Srinivasan, Joint Law Secretary.

3. The evidence lasted till 11.15 hours.
4. A verbatim record of evidence was kept.

5. The Sub-Committee then adjourned to meet again at 10.00 hour* 
on Saturday, the 21st September, 1974 in Eastern Lobby, Legislative 
Assembly Biulding, Vidhana Soudha, Bangalore.

V

Fifth Sitting
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The Sub-Committee sat on Saturday, the 21 st September, 1974 from
10.00 to 13.j05 hours in Eastern Lobby, Assembly Building Vidham 
Soudha, Bangalore. '

PRESENT 
Shri L. D. Kotoki—Chairman

Members 

Lok Sabha
2. Shri R. V. Bade
3. Shri Narendra Singh Bisht
4. Shri Chandrika Prasad
5. Shri M. C. Daga
6. Shri B. R. Kavade
7. Shri Debendra Nath Mahata
8. Shri M. Satyanarayan Rao
9. Shri R. N. Sharma

10. Shri Nitiraj Singh Chaudhary

Rajya Sabha

11. Shri Nawal Kishore
12. Shri Virendra Kumar Sakhalecha
13. Shri Dwijendralal Sen Gupta
14. Shri M. P. Shukla

Representative of the M in istr y  of L a w , Justice and O om pay  A ffairs

(L egislative D epartm ent)

Shri S. K. Maitra, Joint Secretary and Legislative Counsel.
Secretariat 

Shri K. K. Saxena—Under Secretary.

2. Before the Sub-Committee proceeded to hear the evidence of the 
representative of the following associations, organisation etc., the Chair
man drew their attention to the provisions of Direction 58 of Directions 
by the Speaker:—

I. Advocates? Association, Bangalore.

Spokesmen: '
1. Shri B. T. Parthasarathy
2. Shri S. K. Venkatarangaiengar
3. Shri G. Dayananda
4. Shri R. N. Narasimhamurthy
5. Shri S. Udayashankar

[10.M to 12.10 ly>urs]
II. Karnataka State Bar Council, Bangalore.

Spokesmen:
J. Shri Manohar Rao Jagirdar, Chairman. ‘ . i

VI
Sixth Sitting
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2. Shri B. Jayachariya.
3. Shri B. G. Naik, Member, All India Bar Council.
4. Shri B. M. Natarajan, Secretary.

[12.10 to 13.00 hours] '
3. A verbatim record of evidence was kept.

4. The Sub-Committee then placed on record their warm appreciation 
of the valuable assistance rendered to them by the Secretary, Karnataka 
Legislature, their Reporters and other members of the staff in holding 
their sittings in Assembly Building, Bangalore.

5. The Sub-Committee also placed on record their warm appreciation 
of the valuable assistance rendered to them by the Government of 
Karnataka and officers of the Ministry of Law, Justice and Company 
Affairs in holding the sittings.

8. The Sub-Committee then adjourned. '

SUB-COMMITTEE ‘B* '

IfcfK - l
First Sitting

The Sub-Committee sat on Monday, the 1th Octobert 1974 from  11.00 
to 13.30 hours in Committee Room, Gujarat Vidhan Sabha, Griha, 
Gandhinagar.

PRESENT 

Shri L. D. Kotoki—Chairman 
' M em bers

Lok Sabha

2. Shri Rajdeo Singh
3. Shri T. Sohan Lai
4. Shri Nitiraj Singh Chaudhary '

Rajya Sabha '

5. Shri Bipinpal Das
6. Shri Syed Nizam-ud-din
7. Shri V. C. Kesava Rao

R epresentative of the M inistry of L a w , J ustice and Oom pay  A ffairs
(L egislative D epartment)

-  Shri S. K. Maitra, Joint Secretary and Legislative Counsel ' <
Secretariat

Shri R. G. Paranjpe—Deputy Secretary.

2. The Sub-Committee heard evidence of the representatives of the 
Associations, Organisations, etc. mentioned below:

[In the beginning, the Chairman drew the attention of the repre
sentatives , to the provisions of Direction 58 of the Directions 
by the Sp«*kw.]



1 8hfi L. L. Meghan ee, Bhavnagar, * «
# [11.00 to 12.00 hours]

II. Government of Gujarat, Gandhinagar.
 ̂ Spokesmen: * ~

1. Shri A. M. Ahmadi, Secretary, Legal Department.
2. Shri D. S. Majumdar, Deputy Secretary, Legal Department.

3. Shri I. V. Shelat, Deputy Secretary.
[12.10 to 13.30 hours]

3. A verbatim record of evidence was kept.
4. The Committee then adjourned to meet again at 10.00 hours on 

Tuesday, the 8th October, 1974.

w... n
1 Second Sitting

The Sub-Committee sat on Tuesday, the Sth October 1974 from
10.00 to 13.00 hours in Committee Room, Gujarat Vidhan Sabha Griha 
Gandhinagar. '

PRESENT 
Shri L. D. Kotoki—Chairman 

, Members
Lok Sabha

2. Shri V. Mayavan
3. Shri Rajdeo Singh
4. Shri T. Sohan Lai
5. Shri Nitiraj Singh Chaudhary

Rajya Sabha
6. Shri Bipinpal Das
7. Shri Syed Nizam-ud-din
8. Shri V. C. Kesava Rao
9. Shri Sawaisingh Sisodia

.Representative of the M inistry of L a w , Justice and Oompay A ffairs
(L egislative D epartment)

Shri S. K. Maitra, Joint Secretary and Legislative Counsel.
Secretariat 

Shri H. G. Paranjpe—Deputy Secretary.

2. Before the Sub-Committee proceeded to hear evidence of the
following representatives of the Bar Council of Gujarat, Ahmedabad, the 
Chairman drew their attention to Direction 58 of the Directions by the 
Speaker: ; #

1. Shri Vasant Jhaverilal Desai, Advocate.
2. Shri Ranjit Motilal Vin, Advocate. j
3. Shri Ajitray K. Qza, Advocate. _

3. The evidence lasted till 13.00 hours. .
4. A verbatim record of evidence was kept.



ft. fhe Committee then adjourned to meet again at 10.00 touts mi 
Wednesday, the 9 th October, 1974.

i_  m
Thind Sitting

The Sub-Committee sat on Wednesday, the 9th October, 1974 from
10.00 to 13.35 hours, in Committee Room, Gujarat Vidkan Sabha Griha, 
Gantthinagar.

PRESENT 
Shri L. D. Kotoki—Chairman

Members

2. Shri Dinesh Joarder
3. Shri V. Mayavan
4. Shri Rajdeo Singh
5. Shri T. Sohan Lai

Rajya Sabha

6. Shri Bipinpal Das
7. Shri Syed Nizam-ud-din
8. Shri V. C. Kesava Rao
9. Shri Sawaisingh Sisodia

R epresentative of the M inistry of L a w , J ustice and C ompany A ffairs
(Legislative Department)

Shri S. K. Maitra, Joint Secretary and Legislative Counsel. 
t Secretariat

Shri H. G. Paranjpe—Deputy Secretary.

2. The Sub-Committee heard the evidence oi the representatives of 
the Associations, Organisations, etc. mentioned below:

, (In the beginning, the Chairman drew the attention o£ the repre
sentatives, to the provisions of Direction 58 of the Directions 
by the Speaker.]

I. The Gujarat High Court Advocates Association, Ahmedabpd. 
Spokesmen:

1. Shri Bhalchandra R. Shah
2. Shri Pradyumna V. Hathi
3. Shri Mayoor D. Pandya.

' [10.00 to 13.00 hours]
II. Shri K. N. Mankad, Advocate, Ahmedabad.

[13.00 to 13.30 hours]
3. A verbatim record of evidence was kept.

4. The Sub-Committee then placed on record their warm appreciation 
oi the valuable assistance rendered to them by the Secretary, Gujarat 
Legislative Assembly, their Reporters and other members of the staff in 
holding their sittings in Committee Room, Assembly Building, Gandhi
nagar.
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The Sub-Committee also placed >xm r*tejtd - their warm Appxocietton of
the valuable assistance rendered, to them by the Government of Gujarat, 
officers of the Ministry of Lfett,*Jfrsficfe'&fid ‘Cotapftoy AfFfiir£ iii holding 
th* sittings.

5. The Committee then adjourned to meet.Again at'Bombay on the 
10th October, 1974 at 15.00 hours.

1 IV

FOURTH SITTING

The Sub-Committee sat on Thursday, the l(Jth October, 1974 from
15.00 id 14.49 hours in Congress Party Mali, Council Hall, Bdmbay.

PRESENT
Shri L. D. Kotoki—Chairman

' .. > . . .

M embers 

Lok Sabha

2. Shri Dinesh Joarder {
3. Shri V. Mayavan
4. Shri K. Pradhani ~
5. Shri Rajdeo Singh . ^
6. Shri Satyendra Narayan Sinha
7. Shri T. Sohan Lai
8. Shri Nitiraj Singh Chaudhary.

Rajya Sabha
4ft

9. Shri Bipinpal Das
10. Shri Syed Nizam-ud-din 1
11. Shri V. C. Kesava Rao : /i *

 ̂ 1?. Shri Awadeshwar Prasad Sinha
13. Shri Sawaisingh Sisodia

Represbseatwb iqf xhe Md'HWRy o f Law , Justice aih» Compamt Affairs
(L egislative D epartment)

Shri S. K. Maitra—Joint Secretary and Legislative Counsel.

Secretariat

Shri H. G. Paranjpe—Deputy Secretary.

2'B efere the Sub-Committee proceeded to hear evidence of th? follow
ing repteientatives of the Law and Judidar'y Department, Government 
of Maharashtra, Bombay, the Chairman drew their attention to Direction 
58 of the Directions by the Speaker:

(1) Shri A. A. Ginwala, Additional Secretary.

(2) Shri B. B. Tambe, Joint Secretary. ■
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3. flfea avid—o> i—tedtill 1&46 hours. , . , * ?  *i. 1 p

4. A v«rb*tim i^cord of evidence wu kept. . f
5. Tht Committee than adjourned to mMt again on Friday, the 11th 

Oetober, 1974 at IOjOO hours.

V *

FIFTH SITTING

The Sub-Committee sot on Friday, thf 11th October, 1974 from 10.00 
to 14.10 and again from  15.00 to 18.00 hours in Congress Party Hall, Council 
Hall, Bombay.

PRESENT 
Shri L. D. Kotoki—Chairman

M k m b e u

Lok Sabha

2. Shri Dinesh Joarder
3. Shri K. Pradhani
4. Shri Rajdeo Singh (
5. Shri Satyendra Narayan Sinha
6. Shri T. Sohan Lai • *
7. Shri Nitiraj Singh Chaudhary (

Rajya Sabha

8. Shri Syed Nizam-ud-din
9. Shri V. C. Kesava Rao • ?

10. Shri Awadeehwar Prasad Sinha ;
11. Shri Sawaialngh Sisodia

R epresentative  o r  t h i  M in istry  of L a w , J ustice  and  C o m p a n y  A j t a h s

(L egislative D epaktm knt)

Shri S. K. Mai tr*—Joint Secretary and Legislative Counsel. •

S ecretariat

Shri H. G. Paranjpe—Deputy Secretary.

2. The Committee heard evidence of the representatives of the Associa
tions, Organisations etc. mentioned below:

[lij the beginning, the Chairman drew the attention of the represea* 
tatives to the provisions of Direction 58 of the Directions by the 
Speaker]

I. Bar Council of Maharashtra, Bombay. -
Spokesmen: ( , (

1. Shri S. J. Deshpande, Advocate
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2. Shri P. V. Holay, Advocate
3. Shri D. R. Dhanuka, Advocate ,
4. Shri P. R. Mundargi, Advocate.

[10.00 to 11.45 hours]

II. Bombay City Civil and Sessions Court Bar Association, Bombay.
• • Spokesmen;

1. Shri M. N. Kothari, Advocate
2. Shri P. K. Pandit, Advocate. . -
3. Shri K. R. Dhanuka, Advocate.

' 4. Shri S. R. Raj guru, Advocate. -
1 5. Miss Sheela P. Baxi, Advocate.

‘ '' (11.45 to 14.10 hours)

[The Sub-Committee rose at 14.10 hours and re-assembled at 15.<fc 
hours.] •

III. Shri Ramrao Adik, Advocate-General, Maharashtra.
[15.00 to 15.45 hours)

IV. Shri C. R. Dalvi, Advocate, Bombay. ’
[15.45 to 17.00 hours] * 1

V. Shri D. M. Rane, Advocate, Bombay. ’ '' '
[17.00 to 18.00 hours]

3. A verbatim record of evidence was kept.

4. The Committee then adjourned to meet again on 12th October, 1974 
at 10.00 hours.

M.- VI
SIXTH SITTING

The Sub-Committee sat on Saturday, the 12th October, 1974 from 10.00 
to 13.45 houYs and again from  15.00 to 17.20 hours in Congress Party Hall, 
Council Hall, Bombay. •

PRESENT
, Shri L. D. Kotoki—Chairman

Members

Lok Sabhat ■

2. Shri Dinesh Joarder !
1 3. Shri V. Mayavan

4. Shri D. K. Panda
I 5. Shri K. Pradhani ’

6. Shri Rajdeo Singh
7. Shri T. Sohan Lai
8. Shri Nitiraj Singh Cfhaudhary.
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Rajya Sabha •

9. Shri Syed Nizam-ud-din !
10. Shri V. C. Kesava Rao - * ■■ ^
11. Shri Awadheswar ftaaid  BtehA *
l& Sfcri £awatfngh Stadia ■ , .< .... . ,,

R epresentative of the M inistry of L a w , J ustice and Com pan y  A fM xrs
( L eg isla tiv e  D e p a r t m e n t )

Shri S. K. Maitra— Joint Secretary <ntd' htgbAatfoe CaHmel.

S e c r e ta r ia t

Shri H. G. Paranjpe—Deputy Secretary.

2. The Sub-Committee heard evidence ef the representatives of the 
Associations, Organisations, etc. mentioned below: ,

[In the beginning, the Chairman drew the attention of the repraw
tatives to the provisions of Direction 58 of the Directions by the Speaker]

I. Bombay Incorporated Ldw Society
Spokesmen: '

1 . Shri P. M. Dandekar * 1

2. Shri P. P. Hariani ’ ^
3. Shri D. B. Engineer ' ‘ ; '
4. Shri D. M. Popat. "  '  ; }

[10.00 to 11.45 hours]  ̂ .

II. Bombay Bar Association, Bombay ~  J '* ’
Spokesmen: J

1. Shri Hemendra Shah " ' ' I
2. Shri Mahendra Shah ' r; " ' * •
3. Shrimati Sujata Manohar '

v 4  Shri P. K . Thakor r
5. Shri Ashok N. Vyas, Hon. Sec. ‘

[11.45 t6 ffcSO liouri] * ’

III. Shri M. V. Paranjpe, Advocate. 5 '

[13.20 fed 19.45 hours]

[The Sub-Committee rose at 13.45 hours and re-assembled at 15.00 hours]

IV. Shri Porn* A. Mehta, Advocate, High Coiirt, ‘Bombay.

[15.00 to 15.45 hours] "

V. Shri V, C. Kotwal, Advocate, High Court, Bombay. , .
[15.45 to 16.35 hours] "

, : ^ t ' •

VI. Shri D. S. Ptrikh, Advocate, High Court, Bembay. •.

C16.M to 1748 how t]
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S. A  verbatim record of evidence was kept.

. 4. The Sub-Committee placed on record their frarfti Appreciation of 
the valuable assistance rendered, to them by the Secretary, Maharashtra 
Legislature and other members of the staff in holding their sittings in 
Council Hall, Bombay.

The Sub-Committee also placed on record their warm Appreciation of 
the valuable assistance rendered to them by the Qoyernmuit <xf Mahara
shtra, officers of the Ministry of Law, Justice and Company Affairs in 
holding the sittihg&

S. The Committee then adjourned.

SUB-COMMITTEE—C 

I
FIRST STTTIHG

sot on Monday, the 30th December, 1974 from 
Council Chamber West Bengal Legislative Assembly 

Building, Calcutta.

r PRESENT

’ Shri L. D. Kotoki— Chairman

Members ,

Lok Sabha

2. Shri Mohammad Tahir ’ r
3. Shri Noorul Huda !

• 4. Shrimati Savitri Shyam
5. Dr. (Shrimati) Sarojinl Mahishi

Rajya Sabha * :

6. Shri Bir Chandra Deb Barman
' 7. Shri Krishnarao Narayan Dhulap

8. Shri Kanchi Kalyanasundaram ' !
9. Shri D. Y. Pawar ‘

R epresentative or th e  M in istry  or L aw , Ju stice  and Company A ita irs
(L egislative D epartment)

Shri S. K. Maitra—Joint Secretary and Legislative Coimet.
Secretariat

Shri N. N. Mehra—Senior Table Officer.

2. The Sub-Committee heard evidence of the representatives o£4h* 
MHttdt4ions, organisations, etc. mentioned below:—

fin the beginning, the Chairman drew the attention of th«fTeprwen- 
’ tatives toi the provisions of Direction 58 of the Directions by

the Speaker] 1 f

The Sub-Committee 
14.30 to 17.40 hours in



I. Government of West Bengal, Judicial Department.
• Shri P. K. Banerji—Joint Secretary. \
• 114.30 to 15.00 hours]

*n . High Court Bar Association, Calcutta. T ' \
• 1. Shri Hirendra Chander Ghose—Acting President. '

’ t. Shri 3. C. Mittra—Member. ,
3. Shri Binode Bhusan Ray—Advocate, High Court

• in . Shri P. K. Sen Gupta—Government Pleader, Calcutta. ’

[15.00 to 17.40 hours]

3. A  verbatim record of evidence was kept. _

4. The Committee then adjourned to meet again at 10.00 hours on
Tuesday, the 31st December, 1974 in Council Chamber, West Bengal Legis
lative Assembly Building, Calcutta.

n *

SECOND SITTING

The Sub-Committee sat on Tuesday, the 31st December, 1974 from
10.00 to 13.30 hours in Council Chamber, West Bengal Legislative Assembly

Building, Calcutta.

PRESENT *,

Shri L. D. Kotoki—Chairman \

! M embers

Lok Sabha 1

2. Shri A. M. Chellachami
3. Shri Mohammad Tahir 1
4. Shri Noorul Huda
5. Shrimati Savitri Shyam
6. Shri R. G. Tiwari ’

‘ 7. Dr. (Shrimati) Sarojini Mahishi ‘ '

* Rajya Sabha

9,.. Shri Bir Chandra Deb Barman * ■ n ’
9. Shri Krishnarao Narayan Dhulap ’

10. Shri Kanchi Kalyanasundaram *
11. Shri D. Y. Pawar

ffcpntolTATIV* or THE MINISTRY Or LAW, JUSTICE AND COMPANY AFFAUMi

(L egislative D epartment)
Shri S. K, Maitra,—Joint Secretary & Legislative Counsel.

•Appeared jointly.



.. rn • ■ -  S«a*XA*IAT.. .. . .

Shri N. N. Mehra—Senior Table Officer.

2. The Sub-Committee heard ‘evidenec of the representative* of the 
associations, organisations, etc. mentioned below:—

[In the begining, the Chairman drew the attention of the repre- 
' sentatives to the provisions of Direction 58 of the Directions

by the Speaker].
, •

I. Bar Council of West Bengal, Calcutta,

■ Shri Basanta Kumar Panda—Chairman of Enrolment Committee
of Bar Council.

[10.00 to 12.00 hours]

II. 1 . Shri Prithwis Bagchi, Advocate, Calcuuta High Court.

2. Shri Ranjit Kumar Banerjee, Senior Advocate Calcutta High 
Court. ^

[12.00 to 13.00 hours]

8. A  verbatim record of evidence was kept. ^

4. The Committee then adjourned to meet again at 10.00 hours on 
Wednesday, the 1st January, 1975 in Council Chamber, West Bengal 
Legislative Assembly Building, Calcutta.

. r in
; THIRD SITTING ;

The Sub-Committee sat on Wednesday, the 1st January, 1975 from
10.00 to 13.20 hours in Council Chamber, West Bengal Legislative As- 

•' sembly Building, Calcutta.

’ PRESENT .

. Shri L. D. Kotoki—Chairman

M embers 

Lok Sabha
2. Shri A. M. Chellachami
3. Shri Mohammad Tahir 

. 4. Shri .Noorul Huda
5 . Shrimati Savitri Shyam '
6. Shri R. G. Tiwari
7. Dr. (Shrimati) Sarojini Mahishi

Rajya Sabha

8. Shri Bir Chandra Deb Barman
9. Shri Krishnarao Narayan Dhulap

10. Shri Kanchi Kalyanasundaram
11. Shri D. Y. Pawar

i V* 1



& smbhsntatiyi of thc Ministry-or-LM p** Jusxic* and Oompay Affair*
(LSfip^XJY*. ;DpAJBTJ**NT)

. K. Maitra-r-Jpint Secretary <fc Lejultttit# Counsel,

SaonmtK^T
■ Shri K. N. Mekra—Senior Table O ficar.

2. th e Sub-Committee heard evidence of the advocate* mentioned 
below:— „

[In the beginning, the Chairman drew the attention of the advo-
. cates to the provisions of Direction 5fl of the Directions by

the Speaker].
I. Shri Pramatha Nat î Mitra

[ljOlOO to 11.00 hours]

Jjl. Sbri, B. C* Dutt
[11.00 to 11.45 hours]

III. 1. Shri Shankar Das Banerjee
2. Shri Dipankar Praead Gupta

[11.45 to 13.2G hours]

‘ ‘S /A  verbatim record of evidence was kept. : '
4. The Sub-Committee placed on record their warm appreciation of 

the valuable assistance rendered to them by the Secretary, West Bengal 
Legisaltive Assembly, their Reporters and other membrs of the staff 
in holding their sittings in Council Chamber, West Bengal Legislative 
Assembly Building, Calcutta.

The Sub-Committee also placed cm record their warm appreciation 
of the valuable assistance reodered to them by the Government of West 
Bengal and officers of the Ministry of Law, Justice and Company Affairs 
in holding the sittings.

5. The Sub-Committee then adjourned to meet again at 15:00 hours 
on Thursday, the 2nd January, 1975 in Committee Room, Orissa Legis
lative Assembly Building, Bhubaneshwar.

V ft*

IV

FOURTH SITTING

The Sub-Committee sat on Thursday, the 2nd January, 1070 from 15.00 
to 17.00 hours in Corrfinittee Room, Orissa Legislative Assembly Build
ing Bhubaneswar.

PRESENT * ’
Shri L. D. Kotoki—Chairman. j

Members i

Lok Sabha
2. Shri A. M. Chellachami
3. Shri Mohammad Tahir
4. Shrimati Savitri Shyam
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1 ’ Rajyp Sabha

5. Shri Bir Chandra Deb Barman
6. Shri Krishnarao Narayan Dhulap
7. Shri Kanchi Kalyanasundaram
8. Shri D. Y. Pawar.

Representative of the M inistry of La w , Justice and Company Affairs
(L egislative D epartm ent)

Shri S. K. Maitra, Joint Secretary and Legislative Counsel.

Secretariat 

Shri N. N. Mehra, Senior Table Officer,

2. The Sub-Committee heard evidence of the representatives of the
brganisations, associations, etc. mentioned below:— -

[In the beginning, the Chairman drew the attention of the repre
sentatives to the provisions of Direction 58 of the Directions by 

the Speaker].

I. Government of Orissa (Law Department)

Shri K. M. Misra, Legal Remembrancer. '

[15.00 to 15.45 hours]

II. Orissa State Bar Council, Cuttack 
Shri S. Mohanty—Chairman

[15.45 to 17.00 hours]

3. A verbatim record of evidence was kept.

4. The Committee then adjourned to meet again at 15.00 hours on 
Friday, the 3rd January, 1975 in Committee Room, Orissa Legislative 
Assembly Building, Bhubaneswar.

...................... V

FIFTH SITTING
The Sub-Committee sat on Friday, the 3rd January, 1975 from 15.00 

to 15.30 hours in Committee Room, Orissa Legislative Assembly Build
ing, Bhubaneswar.

PRESENT 

Shri L. D. Kotoki—Chairman.
Members 

Lok Sabha

2. Shri A. M. Chellachami
3. Shri Mohammad Tahir
4. Shrimati Savitri Shyam 

2920 LS—33.
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Rajyp, Sabha j
5. Shri Bir Chandra Deb Barman
6. Shri Krishnarao Narayan Dhulap
7. Shri Kanchi Kalyanasundaram
8. Shri D. Y. Pawar

R epresen tative or the M inistry o f Law , Justice and Company A ffa irs
(L egislative Department)

Shri S. K. Maitra, Joint Secretary and Legislative Counsel.

Secretariat 

Shri N. N. Mehra, Senior Table Officer.

2. At the outset, the Chairman informed the Sub-Committee of the 
sad demise of Shri Lalit Narayan Mishra, Union Minister of Railways 
earlier during the day. The Sub Committee adopted the following condo
lence resolution:—

“The Sub-Committee of the Joint Committee on the Code of Civil 
Procedure (Amendment) Bill, 1'974 place on record their pro
found sense of sorrow and grief occasioned by the sad and 
sudden demise under tragic circumstances of their most 
esteemed colleague, Shri Lalit Narayan Mishra, Minister of 
Railways and convey their heartfelt condolences to the mem
bers of the bereaved family.”

The members then stood in silence for a shortwhil* to express their 
sorrow.

3. The Sub-Committee held informal discussion on the provisions of 
the Bill.

4. The Sub-Committee placed on record their warm appreciation of 
the valuable assistance rendered to them by the Secretary, Orissa Legis
lative Assembly, their Reporters and other members of the staff in hold
ing their sittings in Orissa Legislative Assembly Building, Bhubaneswar.

The Sub-Committee also placed on record their warm appreciation of 
the valuable assistance rendered to them by the Government of Orissa 
and officers of the Ministry of Law, , Justice and Company Affairs in hold
ing the sittings.

The Sub-Committee then adjourned.

SUB'COMMtTTEE I
I

FIRST SITTING
The Sub-Committee sat on Thursday, the 9th January, 1975 from  14.30 

to 17.15 hours in Committee Room, Assam Legislative Assembly Building, 
Dispur (Gauhati).

PRESENT 
Shri L. D. Kotoki—Chairman

Members 1
Lok Sabha

2. Shri Narendra Singh Bisht 
' 3. Shri B. R. Kavade 1



4. Shri Debendra Nath Mahata
5. Shri V. Mayavan
6. Shrimati Savitri Shyam
7. Shri R. N. Sharma
8. Shri T. Sohan Lai

Rajyp, Sabha

9. Shri Sardar Amjad Ali
10. Shri Bir Chandra Deb Barman
11. Shri Nawal Kishore
12. Shri Syed Nizam-ud-din '
13. Shri D. Y . Pawar
14. Shri M. P. Shukla ,

Representative of the M inistry of La w , Justice and Company A ffairs
(Legislative Department)

Shri S. K. Maitra, Joint Secretary and Legislative Counsel.

Secretariat ,

Shri H. L. Malhotra—Legislative Committee Officer.

2. Shri Bedabrate Barua, Deputy Minister in the Ministry of Law, 
Justice & Company Affairs, who is not a member of the Committee, 
attended the sitting with £he permission of the Chairman under Rule 269 
of the Rules of Procedure.

3. Before the Sub-Committee proceeded to hear evidence of the follow
ing representatives of the Government of Assam/individual, the Chair* 
man drew their attention to Direction 58 of the Directions by the 
Speaker: —

I. Government of Assamt Gauhati.

Spokesmen:

1. Shri D. Das, Chief Secretary.
2. Shri U. G. Tehbildar, Secretary, Law Department.
3. Shri M. D. Saadullah, Joint Secretary, Law Department.

(14.40 to 16.100 hours)
II. Shri Bishnu Kinkor Goswami,

Advocate,
Chairman, Bar Council of Assam,
Nagaland, Meghalaya, Manipur ,& Tripura,
Gauhati.

(16.00 to 17.15 hours)
4. A  verbatim record of evidence was kept.
5. The Sub-Committee then adjourned.
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. SECOND SITTING
The Sub-Committee sat on Friday, the 10th January, 1,975 from  10.36 

to 14.00 hours in Committee Room, Assam Legislative Assembly Build
ing, Dispur (Gauhati). ■

PRESENT
Shri L. D. Kotoki—<Chairman

Members
i

iiok  Sabha
2. %hri foarfendra Singh Bteht ‘
>3. Shri *B. R. Kavade
4. Shri Debendra Nath Mah&ta
6. Shri V. MAyavAn
*6. Shlimaii Savitri ShyfciA 1
'7̂  Shri Rs Ns Sharma
8. Shri T. £ohan Lai

Rajyp. Sabha J
9. Shri Sardar Amjad Ali

10. Shri Bir Chandra Deb Barman
11. Shri Nawal Kishore
12. Shri Syed Nizam-ud-din
13. Shri D. Y. Pawar
14. Shri Virendra Kumar Sakhalecha
15. Shri Diwjendralal Sen Gupta
16. Shri M. P. Shukla

Representative of the M inistry op Law, J ustice  and  C o m p a n y  A ffairs

(Legislative Department)

Shri S. K. Maitra, Joint Secretary and Legislative Counsel.

Secretariat

Shri H. L. Malhotra—Legislative Committee Officer.

2. Shri Bedabrata Barua, Deputy Minister in the Ministry of Law, 
Justice & Company Affairs, who is not a member of the Committee, 
attended the sitting with the permission of the Chairman under Rule 299 
of the Rules of Procedure.

3. Before the Sub-Committee proceeded to hear evidence of the follow
ing representatives of the Bar Association/Governments of Tripura and 
Nagaland, the Chairman drew their attention to Direction 58 of the 
Directions by the Speaker:—
I. Bar Association, Now gong (Assam) • '

Spokesmen:
1. Shri Kusha Dev Goswami—President.
2. Shri Sarat Chandra Goswami—Secretary.
3. Shri Jogesh Chandra Sarmah—Advocate.
4. Shri Debabrata Sarmah, Advocate.

[10.30 to 12.30 hours]
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II. Government of Tripvtra, Agartala r

Spokesmen:
1. Shri Henchandra Nath, Advocate General.

-2. Shri Stfkumar Chakravarty, Secretary (Law).
(12.3® to 13.30 hours)

itl. Government of Nagaland, Kohima 
feptokeamen
4. Shri R. H. Macdonald D’Silva, IAS, Principal A.T.I. Kohima. 

Shri M. H. Khan, Secretary, Law & Parliamentary Affairs.
3. Shri Darshan Singh, Deputy Secretary, Law & Parliamentary

Affairs.

(13.30 to 14.00 hours)
4. A verbatim record of evidence was kept.
5. The Sub-Committee then adjourned.

ni
THIRD SITTING

The Sub-Committee sat on Saturday, the 11th. January, 1975 from
15.00 to 17.30 hours in Committee Room, Meghalaya Legislative Assembly 
Building, Shillong.

PRESENT
. Shri R. N. Sharma—in the Chair.

Members 

Lok Sabha

2. Shri Debendra Nath Mahata 1
3. Shri V. Mayavan
4. Shrimati Savitri Shyam
5. Shri T. Sohan Lai

Rajya Spbha

6. Shri Sardar Amjad Ali .
7. Shri Bir Chandra Deb Barman
8. Shri Nawal Kishore
9. Shri Syed Nizam-ud-din

10. Shri D. Y. Pawar
11. Shri Virendra Kumar Sakhalecha
12. Shri Dwijendralal Sen Gupta
13. Shri M. P. Shukla

R epresentative of the M in istry  of L a w , Justice and Co m pan y  A ffairs

(L egislative D epartment)

Shri S. K. Maitra, Joint Secretary and Legislative Counsel



S ecretariat

Shri H. L. Malhotra—Legislative Committee Officer.

2. Shri Bedabrata Barua, Deputy Minister in the Ministry of Law, 
Justice and Company Affairs, who is not a'member of the Committee, 
attended the sitting with the permission of the Chairman under Rule 299 
of the Rules of Procedure.

3. Before the Sub-Committee proceeded to hear the evidence of the 
following representatives of the Bar Associations/Government of 
Meghalaya/individual, the Chairman drew their attention to Direction $8 
of the Directions by the Speaker:—

I. Shri B. B. Lyngdoh,
Minister of Law,
Government of Meghalaya, Shillong.

(15.00 to 15.40 hours)
II. Gauhati High Court Bar Association, Gauhati 
Spokesmen:
1. Shri Tarun Chander Das, Advocate.
2. Shri Kanak Sarma, Advocate
3. Shri Pulakananda Das, Advocate. ,

(15.40 to 16.15 hours)
III. Shillong Bar Association, Shillong 

Spokesmen:
1. Shri A. S. Khongphai, President.
2. Shri B. P. Datta, Secretary.
3. Shri U. C. Roy, Member.

(16.15 to 16.40 hours)
IV. Government of Meghalaya, ShiUong 

Spokesmen:
1. Sfiri N. M. Lahiri, Advooate&eneral.
2. Shri S. N. Phunkan, Legal Remembrancer.
3. Shri D. R. Rymmai, Law Officer.

(16.40 to 17.30 houn)
4. A  verbatim record of evidence was kept.
5. The Sub-Committee then adjourned.
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IV -
FOURTH SITTING

The Sub-Committee sat on Mondayt the 13th January, 1975 from  10.00 
to 11.4(0 hours in Committee Room, Assam Legislative Assembly Building, 
Dispur (Gauhati) . <

PRESENT 
Shri L. D. Kotoki—Chairman

M em bers 
Lok Sabha

2. Shri Debendra Nath Mahata
S. Shri V. Mayavan
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4. Shri R. N. Sharma
5. Shri T. Sohan Lai

Rajya Sabha
6. Shri Sardar Amjad Ali
7. Shri Bir Chandra Deb Barman
8. Shri Nawal Kishore
9. Shri Syed Nizam-ud-din

10. Shri Dwijendralal Sen Gupta
11. Shri M. P. Shukla

R epresentative of the M inistry of L a w , Justice and Company A ffairs
(Legislative Department)

Shri S. K. Maitra—Joint Secretary and Legislative Cbunsel.

S ecretariat

Shri H. L. Malhotra—Legislative Committee Officer.

2. Shri Bedabrata Barua, Deputy Minister in the Ministry of Law, 
Justice ft Company Affairs, who is not a 'member of the Committee, 
Attended the sitting with the permission of the Chairman under Rule 299 
of the Rules of Procedure.

3. Before the Sub-Committee proceeded to hear evidence of Shri A. R. 
Barthakur, Advocate, Gauhati, the Chairman drew his attention to 
Direction 58 of the Directions by the Speaker:

4. The evidence lasted till 11.30 hours.
5. A verbatim record of evidence was kept.
6. The Sub-Committee then placed on record their warm appreciation 

of the assistance rendered to them by the Secretaries o£ Assam , and 
Meghalaya Legislative Assemblies and other members of the staff in 
holding their sittings at Dispur (Gauhati) and Shillong.

The Sub-Committee also placed on record their appreciation of the 
assistance rendered to them by the State Government of Assam and 
Meghalaya, officers of the Ministry of Law, Justice and Company Affairs 
in holding the sittings at these places.

7. The Sub-Committee then adjourned.

SUB-COMMITTEE II

I
FIRST SITTING

The Sub-Committee sat on Friday, the 17th January, 1975 from 10.00 
to 14.00 hours im Tilak Hall, Council House, Lucknow.

PRESENT
Shri Rajdeo Singh—In the chair

M em bers  

Lok Sabha
2. Shri Chandrika Prasad
3. Shri M. C. Daga



4. Shri Mohammad Tahir
'5. Shri Satyendra Narayan Sinha

Rajya Sabha
6. Shri Krishnarao Narayan Dhulap
7. -Shri Kanchi Kalyanasundram
8. Shri V . C. Kesava Rao

R epresentative of the M inistry of L a w , Justice and Co m pan y  A ffairs

(Legislative Department)

Shri S. K. Maitra—Joint Secretary and Legislative Counsel.

Secretariat

Shri K. D. Chatterjee, Chief Examiner of Questions.

2. In the absence of the Chairman, Shri Rajdeo Singh was elected as 
the Chairman for the sitting under Rule 258(3) of the Rules of Proce
dure and Conduct of Business in Lok Sabha.
- 3. Shri Bedabrata Barua, Deputy Minister in the Ministry of Law, 

Justice and Company Affaire, who was not the member of the Committee, 
attended the sitting with the permission of the Chairman in terms of 
proviso to Rule 299 of the Rules of Procedure and Conduct of Business 
in Lok Sabha.

4. The Sub-Committee heard evidence of the representatives of the 
associations, organisations, etc. mentioned below:

[In the beginning, the Chairman drew the attention of the representa
tives to the provisions of Direction 58 of the Directions by the Speaker].

I. Government of Uttar Pradesh (Judicial and Legislative Department)
Spokesmen:

1. Shri N. Goyal—Secretary.

2. Shri B. D. Agarwal—Deputy Legal Remembrancer.

3. Shri S. N. Sahai—Deputy Legal Remembrancer.
(IjO.OO to 12.20 hours)

II. Government of Bihpr (Law Department)

Spokesman:
Shri Durjodhan Dash—Deputy Secretary.

(12.25 to 12.55 hours)

III. Shri Rudra Pratap Rai,
Advocate,
Joint Secretary, Civil Court Bar Association,
Jaunpur.

(13.00 to 14.00 hours)
5. A verbatim record of evidence was kept.
6. The Committee then adjourned to meet again at 10.00 hours 

Saturday the 18th January, 1975.
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II "
SECOND SITTING

The Sub-Committee sat on Saturday, the 18th January, 1975 from 10.00 
to 14.00 hours in Ttiak Hall, Council House, Lucknow.

PRESENT
Shri Rajdeo Singh—In the Chair

M embers

Lok Sabha
2. Shri Chandrika Prasad
3. Shri M. C. Daga
4. Shrimati T. Lakshmikanthamma
5. Shri Mohammad Tahir
6. Shri Satyendra Narayan Sinha

Rajya Sabha

7. Shri Krishnarao Narayan Dhulap
8. Shri Kanahi Kalyanasundram
9. Shri V. C. Kesava Rao

R epresentative of the M inistry of L a w , J ustice and Company A ffairs
(L egislative D epartm ent)

Shri S. K. Maitra, Joint Secretary and Legislative Counsel.

Secretariat

Shri K. D. Chatterjee—Chief Examiner of Questions.

2. In the absence of the Chairman Shri Rajdeo Singh was elected as 
the Chairman for the sitting under Rule 258(3) of the Rules of Procedure 
and Conduct of Business in Lok Sabha.

3. Shri Bedabrata Barua, Deputy Minister in the Ministry of Law, 
Justice & Company Affairs, who was not the member of the Committee, 
attended the sitting with the permission of the Chairman in terms of 
proviso to Rule 299 of the Rules of Procedure and Conduct of Business 
in Lok Sabha.

4. The Sub-Committee heard evidence of the representatives of the 
associations, organisations, etc. mentiond below:
[In the beginning, the Chairman drew the attention of the representatives 
to the provisions of Direction 58 of the Directions by the Speaker]

I. Shri K. B. Sinha,
District Government Counsel (Civil),

Lucknow.
(10.00 to 11.40 hours)

II. Bihar State Bar Council, Patna.
Spokesmen:

1. Shri Satyendra Sahay Vanna
2. Shri Mahendra Nath Saran
3. Shri Uma Prasad Singh

(11.40 to 12.45 hours)
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III. High Court Bar Association, Allahabad
Spokesmen: •

1. Shri K. B. L. Gour, V ; ?
Advocate. ; .

2. Shri S. P. Gupta,
Advocate.

3. Dr. R. Dwivedi,
Advocate.

(13.00 to 13.25 hours)
IV. Shri O. P. Gupta,

Advocate, Allahabad. '
(13.35 to 13.55 hours)

5. A verbatim record of evidence was kept; ..
6. The Sub-Committee placed on record their warn appreciation of 

the valuable assistance rendered to them by the Judicial Secretary and 
other officers and members of staff, of the Law Department of the Govern
ment of Uttar Pradesh and the Reporters in holding their sittings in 
Council House, Lucknow.

The Sub-Committee also placed on record their warm appreciation of 
the valuable assistance rendered to them by the officers of the Ministry 
of Law, Justice and Company Affairs in holding the sittings.

7. The Sub-Committee then adjourned. > . ■
• - ..-r ' / !  :... : • <

nt
THIRD SITTING ..........

The Sub-Committee sat on Thursday,.the 29th May, 1975 from. 10.00 to
13.00 hours in Committee Room A , Punjab Vidhan Sabha, Chandigarh.

PRESENT
. Shri L. D. Kotoki—Chairman

MembMs

• Lok Sabha
2. Shri M. C. Daga
3. Shri Dirvesh Joarder
4. Shrimati T. Lakshmikanthamma
5. Shri K. Pradhani
6. Shri Rajdeo Singhf
7. Shri M. Satyanarayan Rao
8. Shri Sidrameshwar Swamy
9. Dr. (Smt.) Sarojini Mahishi 7

Rajya SAbhd

10. Shri Krishnarao Narayan Dhulap
11. Shri Kanchi Kalyanasundram
12. Shri V. C. Kesava Rao " !;
13. Shri Awadheshwar Prasad Sinha
14. Shri Mohammad Usman Arif



Representative o f the M inistry 6 r  Law, Justice and Company A ffairs
(L egislative  D epartm en t)

Shri S. K. Maitra—Joint Secretary & Legislative Counsel.

Secretariat

Shri H. L. Malhotra—Legislative Committee Officer.

2. Before the Sub-Committee proceeded to hear evidence of the follow
ing Advocates the. Chairman drew their attention to Direction 58 of the 
Directions by the Speaker:— . ' „

I. Shri Jinendra Kumar, Advocate.
(10.00 to 12.05 hours)

The evidence was not concluded. He was requested to appear again at 
Delhi on the 17th June, 1975. .

II. Shri Atma Ram, Advocate.
(12.05 to 13.00 hours)

3. A verbatim record of evidence was kept.
4. The Sub-Committee then adjourned to meet at 10.00 hours on Friday, 

the 30th May, 1975.
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IV
FOURTH SITTINQ

The Sub-Committee sat on Friday, the 30th May, 1975 from 10.00 to 
13.45 hours in Committee Room A, Punjab Vidhan Sabha, Chandigarh.

PRESENT

Shri L. D. Kotoki—Chairman '
Members 

Lok Sabha

2. Shri Chandrika Prasad
3. Shri M. C. Daga
4. Shri Dinesh Joarder
5. Shrimati T. Lakshmikanthamma
6. Shri K. Pradhani
7. Shri Rajdeo Singh
8. Shri M. Satyanaryan Rao
9. Shri Madhu Limaye

10. Shri Sidrameshwar Swamy
11. Dr. (Smt.) Sarojini Mahishi

Rajya Sabha

12. Shri Krishnarao Narayan Dhulap
13. Shri Kanchi Kalyanasundram
14. Shri V . C. Kesava Rao
15. Shri Awadheshwar Prasad Sinha



228
R epresentative of xhe M in is t r y  o r L a w , J u stice an d  C o m p a n y  A f fa ir s

(LEGISLATIVE D v a k e m x n t )

Shri S. K. Mattra— Joint Secretary and Legislative Counsel

S ecretariat

Shri H . L . Malhotra— Legislative Committee Officer.

2. Before the Sub-Committee proceeded to hear evidence of the fol
lowing representatives, the Chairman drew their attention to Direction 
58 of the Directions by the Speaker:

I. Government of Punjab, Chandigarh 
Spokesmen:

1. Shri S. S. Sodhi—Secretary.

2. Shri R. K. Battas— Joint Secretary.

(10.00 to 11.00 hours)

II. Shri Shri Chand Goyal, ex-MJP.
(11.00 to 11.40 hours)

III. Shri Harbhagwan Singh, Advocate.
(11.40 to 11.55 hours)

IV. Shri C. L. Lakhanpal, Senior Advocate.
(11.55 to 18.15 hours)

The evidence was not concluded. He was requested to appeal Again 
at Delhi on the 10th June, 1975.

V. Shri S. K. Jain—Advocate.

The evidence was not concluded. He was requested to appeal again 
at Delhi on the 17th June, 1975.

3. A verbatim record of evidence was kept.

4. At the end, the Sub-Committee placed on record their warm appre
ciation of the valuable assistance rendered to them by the Secretary 
Punjab Vidhan Sabha and other members of tha staff in holding their 
sittings at Chandigarh.

The Sub-Committee also placed on record their warm appreciation of 
the assistance rendered to them by the State Governments of Punjab and 
Haryana and Officers of the Ministry of Law, Justice and Company Affairs 
in holding their sittings at this place.

5. The Sub-Committee then adjourned. -
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LOK SABHA SECRETARIAT

Corrigenda
to

the record of Evidence (Vol. 1) tendered before the Joint Committee 
on the Code of Civil Procedure (Amendment) Bill, 1974.

Page (ill), S.No.4, line 3, for "legislators* read “legislations''
Page 4, col. 1, line 22 from bottom, for "musut” read "must"
Page 5, col. 2, line 18, for "rtaed" read "ted"
Page 7, col. 1,

(i) line 17, for "them" read " their"
(11) line 17 from bottom, for "loo go Id" read "age-old"

Page 9, col. 1,
(1) line 23, for 'Suppostlng* read "Supposing”

(11) line 12 from bottom, for "inreased" read "Increased"
Page 10, col. 2,

(1) line 2, for "It" read "If"
(ii) line S, foe "lligants" read "litigants"

Page 13, col. 1, line 14, for "partite*” read "parties"
Pages 29-31, for "Shri D.C. SEN GUPTA" read "Shri D.L. SEN GUPTA"wherever 

. ■.; occurs.
Page 33, col. 1, line 8, for "enquires” read "enquiries"
Page 35, line 1, for "COMMUNITY" read " COMMITTEE"
Page 37, col. 2, line 18, Jfor "apepal" read "appeal"
Page 41, col. 1, lines 2 to 5 from bottom, delete "105 takes care of these matters 

and that there will also be saving of time) Taking this argument further, 
could it not be"

Page 50, col. 2
(1) line 13, for "low" read "law"

(11) line 15 from bottom, for "is” read ’ us”
(iii) last line, foi_"way" read "away"

Page 53, col. 2, line 3, for "unless" read "useless"
Page 71, col. 2, line 23, for "trained" read "tained"
Page 77, col. 1, line 8, jor "we" read "they"
Page 89, col. 2, line 21 from bottom, for "In both Sections 100 and” 

read " The scope is entirely"
Page 102, col. 1,
■ ; (i) after line 26, Insert "of supervising and overseeing of the”

(11) delete line 28.
Page 110, col. 2, for line 12 read "pie. In the very preamble of our”
Page 120, col. 1, line 22, for "section 10" read "section 100"
Page 125, col. 1, for line 7 from bottom read "there is a specific direction in law 
Page 132, col. 1, line 23, for "suto" read "suo"



2

Page 144, col. 1, line 7 from bottom, delete “he*
Page 146, col. 1, line 23,Jor "Sir, by that" read "Then die case”
Page 159, col. 1, line 6 from bottom; for "adldng" read "adding"
Page 165,

(I) col. 1, line 24, for "Ored X clear" read "Order X clearly"
(11) col. 2, line 8, for "clause (a)" read "clause (d)*

Page 168, col. 2,
(i) after line 12, add "record* that it it lawful It cannot be”

(ii) delete line 14.
Page 172, col. 2,

(i) line 9, for “adva-" read "advo-"
(ii) line 10 for "cmharglng* read "charging"

Page 173, col. 1, line 17 from bottom, after *do" add "not"
Page 183, col. 2, line 23, for "ndgation" read "litigation"
Page 191, col. 2,

(i) line 8 from bottom, for "prescrlble rule* read ( "prescribe rules” and
for "folles" read "folio-" *

( ii) line 9 from bottom, for "stral-" read "straight"
Page 192, col. 1, line 15 for "lawer” read "lawyer"
Page 195, col. 1, line 22 from bottom, for "subsantial logleo" read "substantial logic" 
Page 215, col. 1, line 15 from bottom, for " decreases" read "decrees"
Page 220, col. 2, line 18, for "not" read "no"
Page 225, col. 1, line 18 from bottom for "trail" read " trial"
Page 228, col. 2, line 19, for "dispend" read " dispensed"
Page 259, col. 2, line 9 from bottom for " 10" read "104"
Page 262, col. 2, line 5, after "will" insert "be”
Page 265, col. 1, line 4, for "plrlt” read "spirit"
Page 276,

(i) line 6, for "Council" read "Counsel"
(II) line 11. for "Shri D. B. Bal" read "Shri B.D. Bal”
(iii) col. 1, line 3 from bottom, for "natudal" read "natural"
(iv) col. 2, line3, for "pdocedure" read "procedure"

Page 277, col. 2, *
(1) lines 11 and 17 for "mortgager' read " mortgagor"

(11) line 16, for "mortgager" read " mortgagee"
Page 291, col. 1, line 25, for "fell" read ”feel"
Page 292, col. 1, line 7, for "thedeln" read "thereon"
Page 306, col. 1, line 23 from bottom, _for "unread" read "unreal"
Page 307, col. 1, line 10, for "grat" read "grant"
Page 315, col. 2, line 11, from bottom, for "from" read "form"
Page 818, col. 1, line 21 from bottom, for *out" read "our"
Page 322, col. 1,

(1) line 8, for "dealy" read "delay"
(11) line 12, jfor "suggesetions" read "suggestions” 1

Page 324, col. 1, line 3, for "Emolument* read "Enrolment"



Page 328, col. 1, line 19, for "be* read "we"
Page 330, col. 2, line 17, for "few" read - fee"
Page 336, col. 1, line 11 from bottom, for "ellent" read "client"
Page 352, col. 1,

(i) line 22, after "That" insert "I"
(ii) line 23, after " we" insert "will try to see"

Page 353,
(i) col. 1, line 2, for "It" read "is"

(ii) col. 2, line 5, for "to" read "for"

Page 356, col. 2, line 12 from bottom, jfor "of" read "if"
Page 358, col. 1, line 22 from bottom, for "of" read "or"
Page 379,

(i) col. 1, line 22, jor "appal" read "appeal"
(ii) col. 2, line 6 from bottom, for "99" read "90"

Page 384, line 7, for "Shri L.D. Kotok" read "Shri L.D. Kotoki"
Page 385, col. 1, line 19 from bottom, for "Councills" read "Councils"
Page 386, col. 1, line 24, Jfor "them" read "then"
Page 399, col. 1, line 5 from bottom, for "application" read "applicant" 
Page 400, col. 2, line 14 from bottom, for "and" read "aid"
Page 430, col. 1, line 11 for "appreciation" read "application"
Page 441, col. 1, line 4 from bottom, for "evidenct" read "evidence"
Page 444, Col. 2, line 25 from bottom, for "plant" read "plaint"
Page 447 col. 2, line 4, for "put" read "but"
Page 448, col, 2 , line 2, for "Increasing* read "increasing"
Page 465, col. 1, line 22 from bottom, for "count" read "court"
Page 469, col. 1, line 12, for "may" read "my"
Page 482, col. 2, line 17 from bottom, after "Order" insert "7 "
Page 484, col. 1,

(1) line 19 from bottom, Jor "that point" read "to point out"
(ii) line 20 from bottom, for "Counsel" read "Council;

Page 492, col. 1,
(i) line 30, for "bur" read "our"

(ii) last line, for "clainmed* read "claimed"



COMPOSITION OF THE COMMITTEE

Shri L. D. Kotoki—Chairman

M embers

Lok Sabha

2. Shri R. V. Bade
3. Shri T. Balakrishniah
4. Shri Narendra Singh Bisht '
5. Shri Chandrika Prasad
6. Shri A. M. Chellachami
7. Shri M. C. Daga * '

i *8. Shri Tulsidas Dasappa
9. Sardar Mohinder Singh Gill 1

10. Shri H. R. Gokhale
11. Shri Dinesh Joarder '
12. Shri B. R. Kanrade
13. Shrimati T. lokahmikanthamma
14. Shri Madhu Limaye 

**15. Shri C. M. Stephen
16. Shri V. Mayavan
17. Shri Mohammad Tahir
18. Shri Surendra Mohanty ~
19. Shri Noorul Huda "
20. Shri D. K Panda
21. Shri K. Pradhani
22. Shri Rajdeo Singh
23. Shri M. Satyanarayan Rao

24. Shrimati Savitri Shyam
25. Shri R. N. Sharma . - ~

|| 26. Shri Satyendra Narayan Sinha
 ̂ 27. Shri T. Sohan Lai

28. Shri Sidrameshwar Swamy
29. Shri R. G. Tiwari

***30. Dr. (Shrimati) Sarojini Mahishi

'Appointed w.e.f. 2-12-74 vice Shri Prabhudas Patel resigned.
* * Appointed we.f. 20-3-75 vice Shri Debendra Nath Mahata died.

’ ••Appointed w.e.f. 19-12-74 vice Shri Niti Raj Singh Chaudhary resigned.

I JOINT COMMITTEE ON THE COD® OF CIVIL PROCEDURE (AMENDMENT),
' BILL, 1974

(i)
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Rajya Sabha

,< •%. /'.,}MuBhfi Sardar Amftd Ali ’ ’ ‘
®  32. Shri Mohammad Usman Arif !

33. Shri Bir Chandra Deb Barman
34. Shri Krishnarao Narayan Dhulap
35. Shri Kanchi Kalyanasundaram 

@@36. Shri B. P. Nagaraja Murthy
37. Shri Syed Nizam-ud-din
38. Shri D. Y. Pawar
39. Shri V. C. Kesava Rao
40. Shri Virendra Kumar Sakhalecha
41. Shri Dwijendralal Sen Gupta
42. Shri M. P. Shukla
43. Shri Awadheshwar Prasad Sinha
44. Shri D. P. Singh
45. Shri Sawaisingh Sisodia

Representatives of the Ministry o r  L aw , Justice and Company A ffairs

1. Shri S. K. Maitra, Joint Secretary & Legislative Counsel (Legislative
Department).

2. Shri A. K. Srinivasamurthy, Additional Legislative Counsel (Legislative
Department) .

3. Shri V. V. Vaze, Joint Secretary & Legal Adviser9 (Department of Legal
Affairs).

S ecretariat

Shri P. K. Patnaik—Additional Secretary.
Shri H. G. Paranjpe—jChief Financial Committee Officer.
Shri Y. Sahai—Chief Legislative Committee Officer.

<$Appointed 11-12-74 vice Shri Bipinpal Das resigned. 
@ @  Appointed w.e.f. 14-5-75 vice Shri Nawal Kishore died.



JOINT COMMITTEE ON THE COPE OF CIVIL PROCEDURE (AMENDMENT),
BILL, 1974

Questionnaire

1. What, acording to you, are the causes of delay in civil litigation and what
amendments do you suggest to eliminate such causes of delay?

2. Do you consider it desirable to permit the service of all processes on the
pleader of a party after the defendant has appeared in the suit?

3. Do you think that a civil proceeding should also include proceedings re
lating to the preparation and publication of the record of rights?

4. What measure would you suggest to prevent landlords and other persons
from instituting suits to defeat the distribution of land to the landless 

peasants in pursuance of the land reforms legislators or to evict land
less peasants from the lands reclaimed toy them?

5. What measures would you suggest to minimise the cost of litigation?

6. What classes of litigants should be given legal aid and what classes of liti
gants should be provided with all the expenses of the litigation?

7. Do you think that copies of documents and statements of witnesses should
be furnished to the parties free of cost? •

8. Do you think that preliminary objections should be heard along with the
merits of the case?

9 Are the provisions of review necessary?

10. Is section 115 necessary or can it be deleted in view of the fact that a re
medy is available under article 227 of the Constitution? •

11. Are the provisions of Order XI necessary?

12. Do you think that greater use may be made of Order XXXVII, so that
larger number of suits may be tried under the summary procedure?

13. Do you favour any limitation being imposed on the power of the courts
to issue temporary injunctions? In particular, do you favour an amend

ment to the effect that an ex-partje interim injunction should not be 
granted save in exceptional cases and for reasons to be recorded?

14. What changes would you suggjest in the existing procedure relating to the
execution of money decrees with a view to avoiding delay afIB iimpli- 
fying the procedure? ,

(iii)



WITNESSES EXAMINED

6. No. Name of witness Date of hearing Page

1. Bar Council of Tamil Nadu, Madras. 16-9-74 2

Spokesmen:
1. Shri R. G. Ha j an—Vice-Chairman.
2. Shri N. Ramanatha Iyer—Member.

2. Shri C. D. Jagadesan, Kaladipet, Madras 16-9-1974 18

3. Government of Tamil Nadu (Law Department) 17-9-1974 21

Spokesmen:

1. Shri T. A. Nellayappan, Deputy Secretary.
2. Shri T. Prabhakaran John, Assistant Secretary.

4. Shri K. Parasakan, Senior Advocate, Central Government
Senior Standing Counsel, Madras. 18-9-1974 35

5. Shdi P. Ramachandra Reddi, Advocate-General, Govern
ment of Andhra Praedsh, Hyderabad. 18-9-1974 45

6. Shri G. K. Govinda Bhat, Chief Justice, High Court of
Karnataka, Bangalore. 19-9-1974 53

7. Shri M. S. Phirangi, Advocate, Dharwar 19-9-1974 58

8. Shri M. R. Achar, Advocate, Bangalore. 19-9-1974 64

9. Government of Karnataka, Department of Law & Parlia
mentary Affairs, Bangalore. 20-9-1974 70

Spokesmen:

1. Shri N. D. Venkatesh—Secretary. *
2. Shri T. Venkataswamy—Addl. Secretary.
3. Shri M. L. Ramaswami—Draftsman.
4. Shri B. C. Srinivasan—Joint Law Secretary.

10. Advocates* Association, Bangalore. 21-9-1974 79
Spokesmen:

1. Shri B. T. Parthasarathy.

(iv)



(V)

2. Shri S. K. Venkatarangaiengar.
3. Shri G. Dayananda.
4. Shri R. N. Narasimhamurthy.
5. Shri S. Udayashankar.

11. Karnataka State Bar Council, Bangalore. 21-9-1974 91
Spokesmen:

1. Shri Manohar Rao Jagirdar, Chairman.
2. Shri B. Jayachariya. }
3. Shri B. G. Naik, Member, All India Bar Council.
4. Shri B. M. Natarajan, Secretary.

12. Shri L. L. Meghanee, Bhavnagar. 7-19-1974 96

13. Government of Gujarat (Legal Department), Gandhi
nagar. 7-10-1974 110

Spokesmen:

1. Shri A. M. Ahmadi, Secretary.
2. Shri D. S. Majumdar, Deputy Secretary.
3. Shri I. V. Shelat, Deputy Secretary.

14. Bar Council of Gujarat, Ahmedabad. 8-10-1974 j23

Spokesmen:

1. Shri Vasant Jhaverilal Desai, Advocate.
2. Shri Ranjit Motilal Vin, Advocate.
3. Shri Ajitray K. Oza, Advocate.

15. Gujarat High Court Advocate Association, Ahmedabad 9-10-1974 190

Spokesmen:

1. Shri Bhalchandra R. Shah s
2. Shri Pradyumna V. Hathi.
3. Shri Mayoor D. Pandya.

1#. Shri K. N. Mankad, Advocate, Ahmedabad. *-10-1974 171

17. Government of Maharashtra, Law and Judiciary Depart
ment, Bombay. 10-18-1974 17fl

Spokesmen:
1. Shri A. A. Ginwala, Additional Secretary.
2 Shri B. B. Tambe, Joint Secretary.



(vi)

18. Bar Council of Maharashtra, Bombay. 11-10-1974

Spokesmen:

1. Shri S. J. Deshpande, Advocate.
2. Shri P. V. Holay, Advocate.
3. Shri D. R. Dhanuka, Advocate.
4. Shri P. R. Mundargi, Advocate.

10. Bombay City Civil and Sessions Court Bar Association,

181

Bombay.

Spokesmen:

1. Shri M. N. Kothari, Advocate.
2. Shri P. K. Pandit, Advocate.
3. Shri K. R. Dhanuka, Advocate.
4. Shri S. R. Rajguru, Advocate.
5. Miss Sheele P. Baxi, Advocate.

20. Shri Ramrao Adik, Advocate-General, Maharashtra,
Bombay.

21. Shri C. R. Dalvi, Advocate, Bombay.

22. Shri D. M. Rane, Advocate, Bombay.

23. Bombay Incorporated Law Society.
Spokesmen:

1. Shri P. M. Dandekar.
2. Shri P. P. Hariani.
3. Shri D. B. Engineer.
4. Shri D. M. Popat.

24. Bombay Bar Association, Bombay.
Spokesmen:

1. Shri Hemendra Shah.
2. Shri Mahendra Shah.
3. Shrimati Sujata Manohar.
4. Shri P. K. Thakor.
9. Shri Ashok N. Vyas—Hony. Secretary.
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Duty, Rajasthan High Court, Jodhpur. 31-10-1974 262
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I. Bar council of Tamil Nadu. Madras

Spokesmen:
1. Shri H. G. Hajan—Vice-Chairman.

2. Shri N. Ramanatha Iyer, Member.

(The witnesses were called in and they took their seats)

i

MR. CHAIRMAN: For your benefit, 
I would like to draw your attention to 
Direction 58 of the Directions by the 
Speaker which read as follows:—

“Where witnesses appear before 
a Committee to give evidence, the 
Chairman shall make it clear to the 
witnesses that their evidence shall 
be treated as public and is liable to 
be published, unless they* specifi
cally desire that all or any part of 
the evidence given by them is to be 
treated as confidential. It shall, 
however, be explained to the wit
nesses that even though they might 
desire their evidence to be treated 
as confidential such evidence is lia
ble to be made available to the 
Members of Parliament.”

You have already submitted your 
memorandum. Now, you may explain 
or elucidate any point raised in your 
Memorandum.

SHRI R. G. RAJ AN: As far as the 
Bar Council is concerned, the memo
randum was prepared after a Special 
Committee constituted for the pur
pose went into the provisions of the 
Bill and made their suggestions and 
those suggestions will speak for 
themselves. But one or two matters, 
require a little elucidation. The two 
matters which require consideration 
relate to sections 100 and 115 of the 
Code of Civil Procedure. So far as 
section 100 is concerned, it provides 
for a second appeal and it is main, 
tainable only in respect of three 
matters which have been specifically 
mentioned in clauses (a) to (c). As 
far as the second appeal is concerned, 
the aggrieved litigant wants to nave 
the satisfaction of being scrutinised by 
the highest court that justice is done 
in accordance with the law. The pro

vision of second appeal which becomes 
final as far as the State level is con
cerned. The bounds upon which in
terference is made and called or are 
clearly provided in Section 100 which 
has stood the test for a very long 
time. It is true that the effect of these 
three clauses in Section 100 has been 
repeatedly reinforced by the various 
decisions of the High Courts the Sup
reme Court recently. Now we have 
understood to what extent the High 
Court will interfere. But in the Bill 
a departure is sought to be made in 
a very significant and far-reaching 
manner. In Clause 39 of the Bill it is 
stated—

‘Save as otherwise expressly pro
vided in the body of this Code or by 
any other law for the time being in 
force, an appeal shall lie to the High 
Court from every decree passed in 
appeal by any Court subordinate to 
the High Court, if the High Court 
certifies that the case involves a 
substantial question of law___ *

What is the substantial questions of 
law, is not defined anywhere. I do 
not see why the three clauses will not 
comprehend the substantial question 
of law. If that is so, why not those 
three clauses be retained. It will be 
interesting to note the broad head
lines in which the High Court or the 
Supreme Court has considered the 
question of law. For instance, I can 
give illustrations like ‘decisions not 
based on legal advice*. It is a funda
mental jurisprudence that the decision 
should be based on legal advice.

I was giving illustrations. In some 
cases issues might have been wrongly 
framed or no issue would have been 
framed; there might have been mis
conception of issues the subordinate



3
courts might have tried and decided 
gome matters not strictly coming 

I under their jurisdiction. In all these 
cases the question of ‘interference* 
comes in. There might have been 
omission to consider facts, evidence 
or proof. The findings might have 
been based on inadmissible evidences, 
misinterpretation of evidences etc. 
There might have been omission to 
try issues, legal facts and documen
tary evidence, misconstruction of 
documents of title, misconstruction of 
character of property— all these mat
ters have been the subject matter for 
decision as question of law by the 
High Court in second appeal. I have 
given the illustrations wherein the 
High Court had to decide the ques
tion of law on appeal. That is why 
I say it is vague to have the term 
“substantial questions of law” . The 
question of ‘law’ is itself vague. ‘Sub
stantial* is still vague. So I submit 
to hon. Members that clauses (a) to
(c) of Section 100, which are already 
there, must be retained. Hon. Mem
bers may also be aware that when 
you say substantial questions of law* 
there is bound to be difference of 
opinion. With the present diversity 
in our country and with the numerous 
High Courts we are having, consider
ing the complexities of questions 
coming before them, it will be better 
to confine existing questions of law 
comprising Section 100. Of course 
Article 133 concerns itself with grant 
of special leave for determining sub
stantial questions of law. That is 
with reference to Supreme Court. 
Even after 26 years of independence, 
we are yet to have correct definition 
by Supreme Court of what are ‘subs
tantial questions of law” . Since such 
matters of ‘substantial questions of 
law* may not be much so far as Sup
reme Court is concerned, that provi
sion may be there. But so far as mat
ters coming in second appeal to the 
High Courts are concerned, it is better 
to retain the present Section 100.

So far as second appeal is concern
ed. it becomes before a single judge. 
Practically each judge is allotted a 
district. Appeals coming from a par

ticular district may go to a particular 
judge. So that Judge is able to have 
superintendence over the Issues in
volved in the case from that district. 
If Section 100 is attracted, the case is 
admitted. But if on the other hand, 
a certificate is insisted upon, problems 
will arise and the whole thing right 
from the plaint in the first court, the 
framing of issues, oral and written 
and all other statements and eviden
ces, oral and documentary the ’judge
ments— the whole lot have to be gone 
through for establishing of a case for 
second appeal. That will be a waste 
of time and wholly unnecessary. What 
has been going on all these years has 
worked well and may be retained. A 
certificate is not necessary. For effi
cient functioning of judiciary and for 
proper administration of justice and 
to infuse confidence in the public, the 
present provisions for coming in ap
peal to the High Court may be retain
ed. Section 100 as it is may be re
tained. The present questions of law 
under the existing Section 100 are 
enough and may be retained. The 
anology of Article 133 for appeal to 
Supreme Court is not proper here. 
The Supreme Court is there to decide 
“substantial questions of law’’ for the 
whole country. That cannot be com
pared to trial of ordinary civil disputes 
between parties, between one party 
and another and whch may come to 
High Court. Insistence of certificate 
for coming in appeal to High Court is 
not necessary since it would lead to 
complications. It will not be condu
cive to smooth functioning also. Sup
erintendence by High Court by way 
of appellate jurisdiction is very im
portant. It tones up the subordinate 
judiciary. Without meaning any dis
respect fop subordinate judiciary, 
which is functioning well at present, 
wherein we want quick action, where 
in we have matters coming under Sec.
100, where it is apparent that possi
ble injustice has be'en done by subor. 
dinate courts, the litigant should 
have the right to come to High Court 
in appeal. Insistence of certificate is 
quite unnecessay. The present status 
quo may remain. It has worked well 
all along. Otherwise the whole record
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right from the first plaint to argu
ments, recording of evidences (oral 
and documentary), judgements of 
subordinate courts—all these will 
have to be reviewed again before cer
tificate is issued. That is not at all 
necessary. To find out whether the 
lower court has taken into considera
tion all relevant matters, whether 
there had been admission of inadmis
sible evidences etc.—all these would 
take a long time for the judge to de
cide before giving a certificate for 
appeal. Sometimes urgent action may 
be required for possession of property 
and High Court may have to be mov 
ed quickly. Here if we insist on issue 
of certificate, it will only complicate 
matters and we will have to work 
backwards considering all previous 
evidence etc. Section 100 A is not 
necessary. The existing provison may 
stand as it is. The modification sug
gested to Section 103 is also not neces
sary. The old Sectiofi 103 may be 
restored. Now the jurisdiction of first 
appellate authority is Rs. 10,000. I am 
saying about practice in Tamil Nadu. 
Our court fee is 7J per cent of the 
value of money suit. That itself is 
rather high for the litigant. If the 
litigant feels that appropriate judg
ment has not been given, if he has 
grounds to appeal under Section 100, 
he musut be given opportunity to come 
in second appeal, on decisions in re
gard to quuestions of law. The prope
rty rights of an individual is rapidly 
changing. So, Rs. 10,000 worth of 
property is substantial property for 
any person to possess today as an in
dividual. Litigations regarding Cor
porations, 'firms, associations or com
panies who possess larger properties 
are different aspects. Because in their
tKSe«ithu £rSt appeal itself will lie to the High Court and they get the ad
vantage of a higher judiciary to have 
a scrutiny of their cases. But in res! 
pect of poor. lower middle class, mid
dle class litigents they must be given 
an opportunity to g0 to the High

With a certain amount of experience 
and as a fact I may tell the hon.

Members that all second appeals are 
not admitted by the High Court They 
know what are the cases that should 
be admitted without a certificate even 
in the present context. A  substantial 
percentage of cases will be rejected 
even at the first stage, so that there 
will not be any kind of apprehension 
that this provision will only make the 
gates open and multiply the number 
of litigations or increase the arrears. 
I am not speaking about other States. 
As regards disputes between the par
ties there will be a substantial reduc
tion in the first stage itself. That is 
ateo a fact to be considered in the 
background of the property value of 
each individual’s holding.

SHRI NITI RAJ SINGH CHAU- 
DHARY: You said that the percentage 
of cases admitted is very limited. In 
this context can you tell us, out of 
the appeals that are admitted, what 
percentage of them are allowed ana 
what percentage of them are rejected.

SHRI R. G. RAJAN: I am an ad
vocate of 22 years’ standing in the 
High Court Bar. I have not brought 
the data with me. When a second 
appeal litigant comes to the High 
Court for engaging a lawyer. I ad
vise him not to file a case, if I find 
there is no case for filing a second 
appeal. So, even at my stage that 
stops. Of course, the suitor does not 
stop there and he may consult ano
ther lawyer. But by and large as we 
grow in the Bar with experience and 
create a status or stature of standing 
then we reduce the number of filing 
of second appeals asking the parties 
not to file. But it is possible that 
junior members of the Bar, perhaps 
members of the Bar of the 10 years 
group may go on filing more number 
of second appeals. But then more 
number of second appeals are dismis
sed at the admission stage itself. If 
possible, I will collect the data before 
the hon. Members come to Court. If 
possible, I will collect total number 
of second appeals posted for admis
sion and total number dismissed for 
three years. At least one-third is- 
dismissed at the admission stage. 
That is my impression.
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SHRI M. SATYANARAYAN RAO: 
After admission how many were 
allowed.

SHRI R. G. RAJAN: Perhaps it will 
be another one-third. It has to be se
lected at the final stage. There are 
different approaches. There are border 
cases. One Judge may take it as a 
question of law calling for interfer
ence by the High Court. There may 
also be decided or clear cases of law. 
But in some matters there may be 
difference of opinion. It also depends 
upon the nature of the judge who dis
poses of them. Quite a number of 
cases are sent baclf to the lower Court 
for reconsideration. That gives a 
very good remedy. My learned friend 
has collected some data for one year 
and I will request my friend to give 
it. ,

SHRI N. RAMANATHA IYER: In 
the year 1970, 1396 second appeals 
were confirmed and 780 were revers
ed. In the year 1971, 1979 second 
appeals were confirmed, that is the 
lower court’s judgments were confirm
ed and the appeals were dismissed.
In 1277 second appeals, the lower 
court’s judgments were reversed, that 
is the second appeals were successful. 
That is the ratio will be 2:1. The 
number of appeals in which the deci
sions of the lower courts are reversed, 
that is, being successful are increas
ing year after year for the past 10 
years. It is very difficult to get figures 
now-a-days from the High Court. It
i3 not for me to criticise the High 
Court. The Law Commission speaks 
of three ways of assessing a Judge’s 
work. One is monthly or periodical 
reports, the second is local inspection 
by the district judge or the High Court 
Judge and the third is judical review

his judgment. That will happen 
only if there is a second appeal.

There is a growing demand in the 
profession for having automatically 
second appeals, at least in cases of 
reversing judgments, that is, the ori
ginal court decreeing the suit and the 
first appellate court dismissing the 
same or vice versa. In such a cas* 
there must be automatic admission of

second appeal and there must be a 
review by a third court. We do not 
want him to appeal, but if he has got 
a grievance, if there is an urge in him 
to get justice, that urge must not be 
stifled. A  provision has to be in the 
Bill to that effect.

SHRI NITI RAJ SINGH CHAU- 
DHARY: There are certain matters 
dealt with by the constitution and a 
particular pharaseology has been used. 
Would you like the same phraseology 
to be used in the C.P.C. For instance 
Article 133 of the Constitution uses a 
specific phraseology and would you 
like the same phraseology, so far as 
appeals are concerned, to be incorpora 
rtaed in the C.P.C., or would you like 
to use a different pharseology, though 
it may be in conflict with the Consti
tution.

SHRI N. RAMANATHA IYER: The 
C.P.C. phraseology is enough.

SHRI NITI RAJ SINGH CHAU- 
DHARY: The phraseology of the
Constitution may be given a go-by 
and the C.P.C. phraseology may re
main.

SHRI N. RAMANATHA IYER: I do 
not study that problem in that parti
cular aspect. In the case of L.P. 
appeals already there is a provision. 
Unless the single judge gives a certi
ficate for leave to appeal, no L.P. 
appeal lies. Therefore, there is a 
control by the Judge over the admis
sion of second appeals. So, Section 
100-A is not necessary.

SHRI R. G. RAJAN: There are
cases of reversing judgments, that is 
the two lower courts taking a differ
ent view. Essentially it is a matter 
for the third Court, the highest Court 
to review the matter. So, in the case 
of reversing judgment, it requires a 
further review by a third court and 
so, the second appeal is essential.
If it is possible, Section 100 can be 
modified as in Kerala. The subject 
being in the concurrent list, the 
Kerala State has amended Section 
100. They have incorporated more in
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the nature of reversing judgments. 
In the case of reversing judgments, 
the Committee may consider the ques
tion of incorporating a new clause to 
have right of appeal

MR. CHAIRMAN: It is not clear to 
me. In your Memoranda, you have 
stated that it may be retained and no 
amendment is called for as proposed. 
Now you are citing the Kerala amend
ment and want that it may be modi
fied and say that you are in agreement 
with the Kerala amendment. Would 
you kindly enlighten us on this point?

SHRI R. G. RAJAN: In accordance 
with Section 100 what happens is this. 
In one case, the single judge may not 
give permission but another judge may 
be able to decide in a different man. 
ner. Therefore, they should give a 
certificate of permission to prefer an 
appeal. Of course, there may be a 
few cases. It may be only 5 per cent. 
The decision of the single judge is not 
sufficient.

SHRI M. SATYANARAYAN RAO: 
Suppose the single judge does not 
give the permission. What will hap
pen?

SHRI R. G. RAJAN: Under clause
15 of letters Patent, unless leave is 
granted the judgement in second ap
peal shall be final. It has not struck 
tne earlier. So I have not incorporat
ed this in our memorandum. I shall 
read the Kerala amendment. The 
wording is not proper.

MR. CHAIRMAN: Kindly reexa
mine the additinal sub-clause(d) to 
Section 100 according to the amend
ment of the Kerala Government. If 
you agree with the Kerala amend
ment, kindly send your amendment 
to the note, because now you want 
that Section 100 should be modified 
on the lines of the Kerala Govern
ment. We will welcome your sug
gestions as to how you want the 
amendment to be incorporated. Now 
I request the hon. Members to clarify 
their doubts with regard to Section 
100, 100'A and 100-B.

SHRI R. G. RAJAN: Yes.

SHRI M. C. DAGA: If you go clau
se-by-clause, it will take an hour for 
each clause and it may not be possi
ble to cover all the clauses.

MR. CHAIRMAN: I am only mak
ing a suggestion. You need not bo
ther about the time. I am seeking 
the advice of the hon. members.

SHRI M. C. DAGA: He was men
tioning about Section 100 and clause
39. Now he wants to mention about 
Section 115. First we can have his 
views and then we can put supple. 
mentaries.

MR. CHAIRMAN: Mr. Daga, I am 
only asking the procedure to be fol
lowed.

SHRIMATI T. LAKSHMIKANT
HAMMA: Whatever evidence they 
want to give, let them finish. Then 
we can put questions.

SHRI R. G. RAJAN: Now I shall 
come to Section 115. We have stated 
in our memorndum that Section 115 
of C.P.C. should be retained in order 
to see efficient functioning of the 
subordinate courts. Now under Sec
tion 115, the High Court can call for 
records on any case which has been 
decided by any court to exa
mine, whether it comes within the 
jurisdiction of the courts and whe
ther their powers have been properly 
exercised. The High Court may pass 
orders as it may deem fit. Section 115 
is a pivot Section. The power of sup
erintendence should be vested with 
the Highest Court on land. The High 
Court should have the powers to 
supervise the work of the subordi
nate courts and officers. That is why 
it has been couched in such a lan
guage. The word used is “case. A 
case can be withdrawn by exercising 
the revisional powers of the High 
courts. The power under Section 
115 is not given at the instance of 
the party alone, it can be exercised 
suo matin.
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Even according to the Constitution, 

the High Court is empowered with 
much powers of superintendence of 
the subordinate Courts. It is very 
essential when we formulate the 
Code of Procedure, The Code should 
contain important provisions for con
trolling or supervising the work of 
the subordinate courts. The hierarchy 
of courts, their jurisdiction and 
powers should be decided by the 
High Court and the powers and juris
diction conferred upon them under 
various Acts have to be determined 
by the High Couri. The subordi
nate courts may not exactly know 
them administrative or judicial limits. 
That is why Section 115 has been 
provided. It gives an idea as to how 
the suits have to be prepared and the 
manner in which they have to be 
dealt with etc. These have been spe
cifically mentioned under this sec
tion. To review the work of the 
lower courts by the High Court pro
vision has been made. To review the 
work of the subordinate courts, the 
power of superintendence is neces
sary. Then only it will know whether 
the subordinate courts have xeceeded 
their jurisdiction or acted within 
their powers. The bounds of the au
thority has to be checked and this is 
checked by Section 115. Even in the 
esse of Second Appeals, they are 
allowed only if the High Court is 
satisfied with regard to its jurisdic
tion and regularity. Such a power 
is absolutely necessary for proper 
working of the subordinate courts. 
Without this longold provision, the 
Code will be imperfect, and incom
plete. In view of the growing legis
lations regarding Tenure of lands, 
Land Ceiling Act and Rent Control 
laws and various such other enact
ments and inasmudh as they are 
"being disposed of by Tribunals, which 
are held by unqualified persons, the 
powers to supervise their work by 
the High Court should be there in 
those enactments. The High Court 
lias got powers to supervise and 
check their work under Section 115. 
That is whv it has been provided 
lo r  in the Code.

Therefore, taking all these things

into consideration, Section 115 should 
necessarily be continued. There is 
no question of loading the court with 
more work. A  very large number 
of civil cases are dismissed at the 
admission stage itself and only a 
very few cases are admitted and the 
revision cases are also disposed of 
within three months. We find that 
only in a very few cases they are 
able to interfere and set aside the 
orders and ask the court to take a 
correct position. If Section 115 is 
taken away, the problem will arise 
in that there would not be any check 
over the subordinate courts. The 
other question is whether in view of 
Article 227 of the Constitution, Sec
tion 115 should be continued. This 
provision is not something new to 
the Constitution and it was copied 
from the Government of India Act of 
1935. As regards Article 227, two 
important things cannot be forgotten. 
It is an extraordinary constitutional 
remedy and alslo it is wide enough 
and there is no doubt about it. But 
for a civil suitor to come to the High 
Court and ask for interference in 
respect of the civil case pending 
there, whether Article 227 or Section 
115 of the Code should be invoked. 
Section 115 is only with regard to the 
jurisdictional aspect and this section 
is there for a very long time. But 
Article 227 is yeth to be developed. 
Also Section 115 is understood by the 
High Court and Subordinate Courts. 
So my submission is that the extra
ordinary remedy provided for in 
Article 227 need not be resorted to 
as it is wide and we are yet to depend 
upon the future interpretation of 
Article 227 and the precedents of 
courts. I ask in all sincerity and 
earnestness, what is wrong in retain
ing Section 115?

SHRI M. SATYANARAYAN RAO: 
There is so much delay.

SHRI R. G. RAJAN: I will come to 
that point later.

With regard to the extraordinary 
constitutional remedy, the court fees 
would be higher than those fixed in 
regard to Section 100. As I have 
stated earlier, section 100 will solve
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the problem. A  large number of 
cases are rejected at the admission 
stage itself and only a few cases are 
allowed. The High Court is 
taking special care to see that revi
sions are disposed of quickly so that 
the trial of a suit is not obstructed. 
After all justice has to be done and 
reasonable delay must be expected..

SHRI M. SATYANARAYAN RAO: 
Poor litigants are suffering..

SHRI R. G. RAJAN: As regards
delay, it is the administration or the 
Parliament or the Court which must 
give consideration to it and provide 
more courts or judges or time for 
disposal* After all there Bie two par
ties to the litigation and the public is 
interested only in proper, efficient 
and fair administration of justice and 
not about the delay in the disposal 
of a particular suit. It is not as if 
every suit is taken to the High Court 
in revision and the total number 6t 
revisions are comparatively few. 
Also if a small mistake is committed 
in the lower court, the case is taken 
to the High Court and this can be 
done with the existing provision of 
Section 115 and there is no need for 
a provision like Article 227 which is 
wider in scope. Section 115 must 
form an integral part of the Code 
and it does not run counter to the 
Constitution. As its scope is limited 
in scope, it can be easily worked and 
delays can be easily avoided. So 
Section 115 which is intended for a 
limited purpose, must be continued.

SHRI M. SATYANARAYAN RAO: 
If anybody comes for revision, notice 
Will be given to other party. Is it 
not?

SHRI R. G. RAJAN: Only if it is 
admitted, notice will be given to the 
other party.

SHRI M. C. DAGA: The litigant 
has to part with the money.

SHRI N. RAMANATHA IYER: If
he comes in appeal, he has to pay 
Court fee. In 1970, 1436 revision

petitions wfcre confirmed and 766 were
reversed or modified. I may also say 
that in 1971, 2338 revision petitions 
were confirmed and in 954 cases the 
judgments of lower courts had been 
revised. So the number of reverses 
are increasing. The Law Commission 
has also stated in its 14th report that 
right of revision is a valuable one 
and should not be abolished. They 
also say that revisionary power under 
Article 227 should be left untouched. 
Both the powers are necessary in the 
interest of the litigant public. Whe
ther scope of Article 227 is higher 
than what is contained in Section 115, 
on "that point, there are differences of 
opinion. But the High Court Arrears 
Committee has pointed out that 
jurisdiction exercisable under Article 
227 is more restricted than what is 
contained in Section 115.

In Order 3, Rule 1, ‘recognised 
agent’ may be abolished. It only 
encourages the activities of outs, de
barred advocates and clerks also who 
practice as recognised agents. The 
sections may be suitably amended 
without reference to ‘recognised 
agents’.

So far as Clause 6 is concerned, I 
want that after Section 11, an addi
tional explanation as Explanation VII 
may be added. We have given thfr 
wording of the Explanation in our 
memorandum. The observations of

Mr. G. Spencer Bower in his Book 
“The Doctrine of Resjudicata” pub
lished in 1924 at page 126, in regard 
to principle of ‘Res Judicata’ and 
principle of ‘collateral estoppel’ in 
Page 590 of American Civil Proce
dure Code may also be looked into.

With regard to Section 60, many 
amendments have been suggested in 
the Bill. What we want to say is 
this. It is not as if that a person who 
gets a money decree in his favour 
is a rich person and the one against 
whom a decree is passed is a poor 
person. Professional Money-llenders 
have their own methods of collecting 
usurious interest from their debtors. 
Co-operative societies and banks
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have been excluded from the scope. 
I might say that a labourer in B&C 
Mill is getting more and is better 
fed than many of our lawyers. So 
what I say is that in the present 
socio-economic conditions, the terms 
‘agriculturist, labourer and domestic 
servant* need not be included in the 
exemption clause of 6 (c) of Section 
6 0 (i)(c ) .

Section 82 should be so modified so 
that there is no distinction between 
the citizen and the State.

SHRI M. C. DAGA: What are
your arguments for excluding domes
tic servants.

SHRI N. RAMANATHA IYER: The 
man who gets a decree cannot always 
be called rich. Moneylenders have 
their own methods of collecting 
interest. I am talking of the ordi
nary lower middle class litigant.

MR. CHAIRMAN: Supposting such 
a category of person, domestic ser
vant, labourer or agriculturist be
comes a judgment-debtor. He has 
only dwelling house. Do you say 
that could be attached?

SHRI N. RAMANATHA IYER: 
If the judgment-debtor is a labour
er or villager or agriculturist,, his 
homestead is exempted. But if he is 
a middle class white-collared em
ployee in urban area, his homestead 
can be attached. Why that class of 
people alone must be given that pro
tection, although, according to us, 
they are economically better off.

You want to have inreased exem
ption of the attachable salary. You 
want exemption to be given to a 
higher figure. That will cause hard
ship to the decreeholder who is also 
equally poor and who cannot afford 
to lose the money. That must be 
omitted.

We entirely agree with the pro
visions in the draft Bill as regards 
omission o f Section 80. As regards. 
Section 82, we have stated that the

time should not exceed six months. 
The poor citizen whose property is 
taken away by the Government 
under Land Acquistion Act, he has
to wait for 7 or 8 years even after 
obtaining a decree to get his decree 
amount. The State Government is 
not having a bottom-less purse and 
they have got legal officers and army 
of servants to carry on the work, 
whereas the poor litigant comes and 
goes, gathers the facts, gathers the 
funds, and is placed at a different 
level.

As regards Clause 41, you have put 
Rs. 3,000 and we have recommended 
Rs. 2,000. Rs. 2,000 is the figure 
arrived at by the Law Commission.

Then I turn to Clause 58 directing 
the defendant to file a written state
ment on the first day itself. That 
will cause considerable hardship to 
the defendant. On the day of appear
ance he must search for the vakil, 
he may not have sufficient funds, he 
must gather materials, gather records 
which will take some time. Asking 
him to file a statement of his defence 
even on the first day itself, it will 
work hardship on him.

As regards Clause 71—the profes
sion is against that amendment. You 
have put down there that the fact 
that the pleader of a party is engaged 
in another Court, shall not be a 
ground for adjournment. I oppose
that. How can we carry on our pro
fession, if it is put in a statutory 
form so as to give a handle to the 
judicial officers to shut us down. 
That will be a hardship. Sub-clause
(i) (d) shall be omitted and substi

tute the following “Where the illness 
of the pleader or his inability to 
conduct the case for any reason is 
represented as a ground for adjourn
ment, the court shall grant the ad
journment for such period as the 
court feels justified In the circum
stances.” The Court shall grant an 
adjournment for any personal grounds 
Of the Advocate for such period os 
the Court may deem fit. The Advo
cate has no casual leave or sick leave



10

as the officers are enjoying. The 
judicial officers are enjoying leave, if 
they are indisposed. What about us? 
We are also an important part of the 
machinery. It must be left to the 
discretion of the Presiding Officer 
concerned. No Court suffers for want 
of work even as per the list system.

SHRI R. G. RAJAN: Regarding
Clause 71, may I add a few words? 
As regards sub-clause (i) (c) and
(d ), these matters should be left to 
the discretion of the Court and there 
should not be a mandatory rule in 
this regard. That will not be pro
per. The Advocate has also got a 
right to carry on his learned profes
sion. You have said ‘unless it is 
satisfied’. The Court can only satisfy 
after enquiry. That will be deroga
tory to the dignity of the profession 
itself. Therefore clauses (c) and (d) 
should be omitted. The Court can 
decide whether the Advocate can 
appear or his junior can appear from 
the nature of the work and from the 
stature of the particular individual 
in the Bar. It is only a matter of 
adjustment between the Presiding 
Officers and the Lawyers and there 
should not be any statutory rule for 
this purpose. That will have a 
serious repurcussion on the dignity 
of the profession.

MR. CHAIRMAN: I am referring 
to Clause 71. I think you agree with 
clause 71(1).

SHRI R. G. RAJAN: We oppose 
sub-clause (i) (c) and (i) (d) and we 
are in agreement with othvr provi
sions.

SHRI N. RAMANATHA IYER: 
Before the close of trial, the parties 
should be given an opportunity to 
peruse the records. At present cer
tain documents are not made avail
able to them. But the discretionary 
power is given to the judicial autho
rities to deliver their judgements. It 
is not a good provision. After all, 
it may be due to some circumstances 
beyond Ms control, the party may

not be in a position to be present or 
to produce the document. It this is 
done it will be a judgement on in
sufficient materials, which is not 
proper and helpful for the iligants.

I am referring to sub-Clause of 
Clause 72. In the mofussil courts, 
the depositions are not given to the 
parties. The depositions are not 
typed and supplied to the witnesses. 
Without giving a copy of the deposi
tion to the witness, their signature is 
obtained by a Peon or by somebody. 
This is a bonafide difficulty for the 
Witnesses in the mofussils. They are 
not conforming to the Order 18 in 
rule 16 of sub-clause (3) of the Code. 
If a copy of the deposition is given 
to the witnesses, they will be able 
to know the mistakes and rectify 
them then and there. Due. to the non
supply of depositions in time to the 
witnesses, many mistakes arise. The 
correction of the mistakes will not 
take much time. We have also pass
ed a Resolution to the effect that it 
shall be the duty of the Court to 
strictly conform to order 18 in rule
16 of sub-clause (3) of the Code. 
Most of the Courts did not observe 
that Rule. Because they think that 
it is a waste of time. It is not at 
all a waste of time. By reading it 
again, he will be able to find out the 
mistake^ grammatically or otherwise 
and correct it then and there. The 
matter will be fresh in his memory 
and he will be able to correct them 
then and there. Another point is 
this. The copyists themselves are 
not able to decipher their hand
writing. Therefore, it is necessary 
that they should be typed immedia
tely, verified, checked and signed by 
the judge. It must be put as a part 
of the record. Therefore, we feel 
that the rules must be observed 
strictly and the subordinate officers 
must read the depositions so as to 
enable the illiterate litigants and 
witnesses to make his corrections. 
Therefore, we stress this point.

Then I would like to refer to the 
pronouncements of the judgments. 
Generally the judgments are written
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in the ‘A* diaries. The whole judge
ment is not read out and the judg
ment copy is not made available to 
the party concerned. They say that 
it has gone for the perusal of the 
Judge and that it is not available. 
The Counsel is not able to know 
what is contained in the judgment 
and they ave not able to know what 
has to be done further and how it 
should be done. Therefore, we feel 
that a copy of the judgment should 
be made available then and there. 
Therefore, we have suggested that 
‘Provided however no ’judgment shall 
be pronounced unless and until the 
same had been completed, compared, 
persued and finalised toy the court 
concerned.*

So far as the Claim petitions are 
concerned, there has been unnecessary 
delays in the Courts. There is a 
delay of 3 to 4 months even after 
the judgment. It is a welcome pro
vision. That kind of disposal must 
be left to the Officer concerned.

SHRI R. G. RAJAN: By mistake 
we have stated in our memorandum 
that Clause 76 Passed. It is not 
possible for the Pleader to know the 
deaths of parties and to inform the 
same to the Court. I think this idea 
has been taken from the High Court 
Committee’s Report.

MR. CHAIRMAN: You want that 
Clause 7*6-10-A (2) should be omitted.

SHRI N. RAMANATHA IYER: 
Yes. Otherwise it will rouse a revolt 
in us. It is a onerous duty cast upon 
the profession.

Then I would like to refer to Clause 
77 on page 10. Sub-clause (iv) (3A) 
must be omitted because the with
drawal is one form for the plaintiffs 
and defendants. We want an expla
nation to be added to Clause 78. It 
is a good thing so far as medical 
certificate by a qualified doctor is
concerned. There may be ertain 
cases in which the facts of the medi
cal certificate may not be proved. 
So it would be better if the matter

is left to the discretion of the Court 
to say whether it is prima facie cor

rect or not. Therefore, we have sug
gested an explanation in our memo
randum.

I shall rush through. Under Clause 
89 on page 10, it is not understand
able how an investigation of an 
claim could be made even without 
notice to the defendant. Therefore, 
we have suggested that the words 
indicated may be omitted.

Under Clause 90, provision for an 
affidavit from the Advocate is too 
much. A mere statement in writing 
itself will do. The Court can act on 
the basis of the statement furnished 
by the Advocate. If the statement 
furnished by an Advocate is false, 
action can be taken against him.

On the same page under clause 90, 
a provision has been made under 
rule 12A. It is unnecessary and 
dangerous. Because at the stage of 
appeal, it may not be possible to 
know or for the Court to decide 
whether all the points arising in 
the appeals are relevant or irrele
vant without hearing the points in 
full as at the time of the disposal of 
the appeal. Suppose there are 10 or 
12 points, the Court will limit its 
consideration to say 6 or 7 or 5 or 6. 
Only on these points alone, the ap
peals will be admitted. It is danger
ous to restrict the points. There
fore, we feel that Rule J2A is un
necessary.

Order 43 is exhaustive and it can 
be retained and that is also the 
recommendation of the Law Com
mission. ;

Order 44, Rule 2 proviso, can be 
omitted. Appeals by paupers must 
stand on the same footing as appeals 
by the rich people.

SHRI M. C. DAGA: In your memo
randum, you have stated—

“Our prima facie impression is
that the present Bill has enlarged
and has resulted in the bulk of the
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present amendments by nearly 
60 per c e n t . . . . ’

On what grounds, you justify this 
statement.

SHRI N. RAMANATHA IYER: 
Excuse me if it offends you. Drafts
men can reduce it still further and 
make it clear and crisp.. .

SHRI NITI RAJ SINGH CHAU- 
DHARY: In the same paragraph 
(lines 2 and 3) it is stated-----

‘Any amendment of the Code of 
Civil Procedure must be such as 
to make the existing Code shorter 
and more brief-----’

You have not given any sugges
tion for reducing the bulk of the 
present amendments.

SHRI N. RAMANATHA IYER: 
It is not intended for reduction. We 
want that it should be shorter.

MR. CHAIRMAN: Your impression 
is that instead of shortening the 
volume, we have increased it.

SHRI N. RAMANATHA IYER: 
Yes, that is our impression.

MR. CHAIRMAN: Have you got 
any concrete suggestion or eliminat
ing some of the provisions of the Code 
including procedures, orders and rul
es?

SHRI M. C. DAGA: Also have
you got any concrete suggestion to 
make it effective, speedy, inexpensive 
and simple?

SHRI N. RAMANATHA IYER: 
My submission is that the judicial 
procedure is a long drawn one.............

MR. CHAIRMAN: The point is that 
ff you have got any concrete sugges
tion to reduce its size, you can send \t 
later.

SHRI N. RAMANATHA IYER: 
We have not got time at our disposal 
to do it now but we will send it later.

SHRI M. C. DAGA: What about 
Order 32(A)

SHRI N. RAMANATHA IYER: It
is successfully done in America but I 
do not know how far it will work in 
the conditions obtaining in our coun
try. But it is a good provision.

SHRI M. C. DAGA: Do you approve 
of the provision relating to compro
mise arrived at between the parties 
concerned as a result of the efforts of 
the court?

SHRI N. RAMANATHA IYER: Yes.

SHRI M  C. DAGA: Why it should 
not be applied to other litigants?

SHRI N. RAMANATHA IYER: It
is a delicate matter. It can be done in 
camera but it is not possible in ordi
nary trials. The adoption of it will 
take a lot of time.

SHRI M. C. DAGA: Do you approve 
of the suggestion that in the case of 
appeals, the fee levied should be half 
the amount fixed in the trial court.

SHRI N. RAMANATHA IYER: 
very good suggestion.

SHRI M. C. DAGA: In the 54th 
Report orf the Law Commission, it is 
stated that the principal expenses are 
court fees, counsel’s fees, expenses on 
witnesses, expenses on obtaining co. 
pies of document, the cost to be paid 
to the opposite party etc. So, can we 
fix the counselfs fee or not? ‘

SHRI N. RAMANATHA IYER: It
should be viewed in the context of 
‘need based wage*.

SHRI M. C. DAGA: Do you know 
some advocates of Supreme Court 
are charging Rs. 1500 per day.

SHRI R. G. RAJAN: What I say 
is, the fees for Counsel are fixed by 
Legal Practitioners Rules. There may 
be cases wherein the litigant pays 
more but that is a national problem. 
We are not concerned with it. Regar
ding court fees the Government fixes
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it. If that could be reduced, we can to 
a certain extent reduce the cost of 
litigation. Now in small areas also, 
courts have been set up and the liti
gant has got a forum to represent his 
grievance. What I find now, is that 
there is a tendency among our people 
to fight. That is again a national pro
blem. The evolution of man's emo
tion is concerned with contemporary 
environment. More number of people 
are coming to courts now a days .But 
the number of pauper suits is on the 
decrease. Only aggrieved partites 
come in appeal.

MR. CHAIRMAN: There is the fee 
for Counsel, the court fee, the cost for 
bringing in witnesses, cost for obtain
ing copies of documents, depositions 
etc. Leaving other things apart, I want 
to know to what extent the fee for 
Counsel, forms part of the whole cost 
o f litigation?

SHRI R. G. RAJAN: 7J per cent of 
the value of suit is court fee. The fee 
for Counsel is what is precribed un
der the rules. ~

SHRI M, C. DAGA: The Law Com
mission in its 27th and 54th report has 
stated that the cause of delay in trial 
suits is mostly because of interlocu- 
tary petitions. Presented under Sec. 
115.

SHRI NITI RAJ SINGH CHAU- 
DHARY: You referred to Law Com
mission’s 14th report dealing with 
judicial administration in the country 
and they have made a passing refe
rence there about revisionary powers 
etc. But the 27th and 54th report 
deal exhaustively with the Civil Pro. 
cedure Code. What have you to ray 
regarding their observation in regard 
to Sec. 115?

SHRI N. RAMANATHA IYER: I
wanted the copies of both those re
ports to be sent to me but they were 
not made available to me. But perso
nally I want to say this. I join issue 
with the findings of Law Commission 
on this matter.

SHRI M. C. DAGA: You wanted 
domestic servants, labourers and

agriculturists not to be exempted. 
Domestic servant may be getting only 
Rs, 100 p.m. Suppose we fix a limit of 
Rs. 500/p. m. for these people, will 
you agree?

SHRI N. RAMANATHA IYER: The 
basic question is what I had stated 
before. It is not as if the money-dec- 
ree holder is always a rich man. I am 
taking of the average of lower mid
dle-class litigant.

SHRI M. C. DAGA: What about the 
privilege given for MLAs and MPs. 
Do you agree it is a privilege?

SHRI N. RAMANATHA IYER: No. 
Personally speaking, ‘No, Sir'.

SHRI M. SATYANARAYAN RAO: 
Do you think copies of documents 
should be furnished free of cost?

SHRI R. G. RAJAN: In Madras it 
is done, but it is not so in mofussil.

SHRI NITI RAJ SINGH CHAU- 
DHARY: What about deposition?

SHRI R. G. RAJAN: In original 
suits in High Court, the stenographer 
of a higher status takes down the 
evidence. The copies are supplied to 
plaintiff and defendant on payment 
of cost. One copy goes to judge. A 
what cost it should be supplied and 
whether it should be done free is a 
matter for administration.

SHRI N. RAMANATHA IYER: The 
District Judge can dictate the depo
sitions to typists in sessions cases. I 
asked for copies of the same. But the 
High Court had refused.

SHRI NIRENDRA SINGH BISHT: 
What changes would you suggest in 
the existing procedure relating to the 
execution of money decrees with a 
view to avoiding delay and simplify
ing the procedure?

MR. CHAIRMAN: I am sorry we 
were not able to send you the ques
tionnaire earlier to enable you to
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study the same. My hon, friend here 
wants to put one or two questions and 
you will reply to them off-hand. But 
I request you to study the question
naire and send our views on them in 
due course.

You please tell us if you have any 
concrete suggestion whereby this de
lay can be minimised.

SHRI N. RAMANATHA IYER: 
At the trial stage, along with the 
plaint affidavit of the plaintiff proving 
the claim due to him may- be taken as 
evidence, if the defendant is absent, 
the Court may automatically pass a 
decree in the terms of the affidavit, 
rather than wait for his examination.

SHRI NITI RAJ SINGH CHAU- 
DHARY: The question is very wide 
and you cannot answer it in a sen
tence or two. You have to apply 
your mind and send our considered 
opinion to us.

SHRI R. G. RAJAN: It again refle
cts upon the average national charac
ter. Under a money decree, there are 
a number of ways of recovering the 
amount like execution by arrest, res
traint of articles, bringing the pro
perty to sale. Certain comprehensive 
rules are necessary to provide safe
guards for the judgment debtor. At 
the same time also you will have to 
see that the decree.holder does not 
commit fraud and bring the property 
for sale. Of course, the procedure is 
complicated, but H can not be avoid
ed. The only thing is, how to mini
mise the delay.

MR. CHAIRMAN: You kindly apply 
your mind and if you have any con
crete suggestion, you kindly pass it 
on to us.

SHRI NARENDRA SINGH BISHT: 
Are the provisions of review neces
sary?

SHRI N. RAMANATHA IYER: 
Yes, necesary. In the case of ordinary 
litigant who is an illiterate, he does 
not come with the document before 
hand, Ks we proceed with the trial

we come to know of the document. 
Due to lack of education and lack of 
perspective on the part of the illite
rate litigant, he does not supply us 
all the materials at that time. S o m e  
times he forgets and some times he 
discovers it only later. So, this pro
vision is necessary. After all review 
applications are few and far between.

SHRI R. G. RAJAN: All review 
applications are not automatically adw 
mitted. Unless a Judge has retired or 
is transferred, the same judge enter
tains the review applications and he 
knows whether the matter deserves 
to be reviewed or not. Only if he is 
satisfied, he gives notice. There is a 
limitation also as to which cases can 
be reviewed. There are sufficient 
safeguards. It is not a dispute bet* 
ween two parties. It is a dispute be
tween the Court and the party who 
wants the case to be reviewed. It is 
only an enabling provision for the 
Court to review its own judgment. My 
submission is, provisions of review 
are necessary.

SHRI V. K. SAKHALECHA: As
regards Clause 41, you have stated in 
your memorandum that “ instead of 
Rs. 3000/- introduce Rs. 2000/-” . 
What is the reason behind it. Either 
you should not change from Rs. 1,000 
to Rs. 3,000/- or you must change. 
What is the reason behind making it 
Rs. 2,000/-.

SHRI N. RAMANATHA IYER: T h a t  
too is a big sum.

SHRI V. K. SAKHALECHA: Even 
Rs. 1,000/- is also a big amount for a 
poor woman.

SHRI N. RAMANATHA IYER: I 
agree. But having regard to the facts, 
it is done in a spirit of give and take.

SHRI V. K. SAKHALECHA: As 
regards Clause 72, do you approve the 
idea of the Magistrate or Judge pre
paring a memorandum of evidence or 
whether he should record full deposi
tion even in cases where there can be 
no appeal.
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SHRI N. RAMANATHA IYER: The 

High Court has issued a circular that 
in appealable cases at least they must 
record the full deposition. But I 
want the thing to be done in every 
case.

SHRI V. K. SAKHALECHA: What 
is your experience? When a memo
randum of evidence is recorded you 
feel that proper record is not made 
and hence, you want the whole depo
sition to be recorded.

SHRI N. RAMANATHA IYER: 
My experience is, it is not correctly 
recorded. In many cases what is spo
ken to by the witness or what is hap
pening in the trial is not correctly re
corded. Partly it is a bona fide mis
take. In the High Court the Judge 
sits at a higher level and the witness 
stands far away from him 10 or 15 
feet away. But in the mofussil courts 
the Judge is very near the witness. 
One Counsel or another may inter
vene. In between the judge’s mind 
is disturbed and he is not able to hear.

SHRI V. K. SAKHALECHA: What 
is your view in respect of Clause 45?

MR. CHAIRMAN: They want it to 
be retained. They do not want to ex
clude the powers of superintendence 
and control by the High Court.

SHRI V. K. SAKHALECHA: As
for temporary injunctions, you want 
to omit the existing proviso and sub
stitute it with your’s. Would you not 
agree that it will reduce temporary 
injunctions being issued without pro
per ground?

k SHRI N. RAMANATHA IYER: 
Taking the Bill as a whole we want to 
meet some of these provisions half 
way. Temporary injunctions are not 
passed as a matter of course. Unless 
the matter is urgent temporary in
junctions are not granted. For exam
ple, preventive injunctions from cut. 
ting trees, removing crops or dispos
ing of the property are only granted. 
They do not grant mandatory injunc
tions. They do not automatically 
grant preventive injunctions against 
the sale of property.

SHRI V. K. SAKHALECHA: Tom  
have stated that the Court shall order 
the notice on the opposite side return* 
able within a period not exceeding, 
two weeks. Ex parte injunctions are 
there for months. To reduce this* 
disease it has been laid down that 
within 30 days if it is not confined, 
it should be vacated. Are you oppos
ed to this idea?

SHRI N. RAMANATHA IYER: L  
am opposed to that idea. Once an 
order of Ad interim injunction is pas
sed as well as notice given to the 
other side, the other side files a coun
ter and it is then for the Court to 
decide. It is a tortuous procedure and 
a time consuming procedure. They 
adjourn it. That is not a proper 
method of disposal of injunction peti
tions. Courts do not take it as part 
of their work. It is the fault of the 
Court and not the litigant.

SHRI V. K. SAKHALECHA: You 
have said that the Advocate need not 
file an affidavit regarding any stay 
granted by the higher Court. I am. 
referring to Clause 19. But it may 
lead to some defects. The Advocate 
may inform the Court wrongly. He- 
must take the responsibility.

SHRI N. RAMANATHA IYER: 
Even if he has not filed affidavit 
he can be hauled up. Even for mak
ing a statement without an affidavit 
he can be hauled up. For misleading 
the Court, he can be hauled up and 
the Court can take disciplinary pro
ceedings against him. We are more 
strict than the Courts to some extent 
in furnishing information.

SHRI SARDAR AMJAD ALI: For 
the serving of notice, would it serve- 
any useful purpose if a time limit is 
prescribed?

SHRI N. RAMANATHA IYER: The 
department does not care for it. The 
department sleeps over it. No useful 
purpose would he served. They do 
not even acknowledge the receipt o f 
the notice. Formerly, they were tell
ing that the matter is receiving the
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attention. Now they axe not taking 
-M y  action on them. Therefore, the 
' notice is useles.

MR. CHAIRMAN: We will consider 
all your aspects that you have pre
sented. In paragraph 5 of the first 
page of your memorandum, you have 
suggested that recognised agents may 
be abolished. The reason given is 
that it will encourage the activities of 

'the touts, debarred advocates and 
-clerks. Can you suggest any other 
proposition for that?

SHRI N. RAMANATHA IYER: If 
there is already an agent looking after 
the properties, then this question will 
not arise. In some cases, the power 

. of Attorney is given only for the pur
pose of suing, in such cases, the ques
tion of touts come into the picture. 
The owner of the property may be 
a poor man or woman.

MR. CHAIRMAN: There is provi
sion in the ‘Touts Act* to safeguard 
this.

SHRI N. RAMANATHA IYER: 
With great respect to the Committee, 
I would like to submit that it is not 
so. With great difficulty, we are able 
to catch these touts. There is no pro
vision in the law to prohibit them if 
the power of attorney is given. Be
cause they are within the law. With
in the law they can commit so much 

vof mischiefs.

SHRI SARDAR AMJAD ALI: In
the lower Courts, that is in the ori
ginating Courts, several procedures 
are followed with regard to a case. 
First suit is filed and notice is served 
on the defendant and then written

• statement is filed. All these processes 
are there. In that case, along with 
the written statements, necessary 
documents will have to be filed. For 
filing the documents, the parties may 
also take sometime. Then the ques
tion of framing the issues arise. Do 
you think that the existing proce
dures that is being followed for the 
final disoposal of the suit in the ori
ginating court is also the reason for 

1'the delay in the disposal of eases.

SHRI N. RAMANATHA IYER: Yes, 
no doubt. In the counter-arguments 
we have to put questions. Without 
the documents it is not possible. In 
order to get the truth, we have to 
cross-examine them. Sometimes, we 
have to put questions. Especially in 
the case of illiterate litigants, it would 
be very difficult to get the facts. It 
is the national characther.

SHRI SARDAR AMJAD A U : Do 
you think that the provisions for fil
ing of written statements along with 
the documents should be much more 
rigid and stringent?

SHRI N. RAMANATHA IYER: But 
it should not cause hardship to the 
poor litigants. If it is rigid, it will 
cause considerable hardship to them. 
But in Western countries, even for 
promissory notes for 10 pounds, he 
goes to the Solicitor. But it is not so 
here. He contacts the local karnams 
and then get? into all kinds of diffi
culties. After getting into the trou
bles they come to us. Even then he 
is not able to explain what had hap
pened at the time of negotiation or 
even at certain specific stages. That 
is a matter of intelligence and nation
al character of our masters-the mas
ses.

SHRI SARDAR AMJAD ALI: 
Would you kindly say whether the 
early fixing of the disposal of the 
cases would help the litigants and 
als0 the courts?

SHRI N. RAMANATHA IYER: In 
Madras, the High Court has adopted 
the ‘List system*. It is a better and 
good system also. Under this system, 
the Advocates in the Bar are also con
sulted in advance. On the 10th of 
every month, preliminary list is pre
pared. If the witnesses would not be 
ready, then we make our submissions 
On the 15th of every month, the list 
if finalised. That is a good method 
and it was commended to the other 
States. In certain other southern 
states, this system is followed. Shri 
P. T. Raman Nair has introduced this 
system in Kerala but got into trou
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bles. He has introduced it In Madras, 
when he was a District Judge. It is 
working well here.

SHRI NITI RAJ SINGH CHAU- 
DHARY: While making your state
ment, Mr. Raj an, you have referred 
to the phraseology used in the Consti
tution under Article 133 of the Con
stitution and said that the C.P.C. 
phraseology may be retained. But in 
the case of cases referred to Supreme 
Court you have said that the substan
tive question of law is not defined. 
Could you elucidate that point?

SHRI R . G. RAJAN: The Supreme 
Court is ceased of jurisdiction of 
limited nature. As far as the High 
Court is concerned, it has got wide 
types of suits. The Supreme Court 
deals only with extraordinary matters 
where the question of law involved 
and it has to be certified by the High 
Court Bench and leave should be 
given to refer the matter to Supreme 
Court. Even small types of cases 
relating to monetary and pecuniary 
nature are referred to the High Court. 
That is why we said that the 
superintendence should be given 
to the High Court and that Section 
100 should be there. It is suggested 
that the highest court in the land 
must be able to decide and scrutinise 
the decisions of the subordinates 
which involves substantial value 
o f Rs. 10,000(/-. We do not want 
the appeal to be disposed at the 
district level. I have said provi
sion of the Kerala Government name
ly sub-clause (d) should also be in
cluded in order to give an opportunity 
for second appeal. It will also help in 
the efficient discharge of functions of 
the subordinate judiciary.

SHRI NITI RAJ SINGH CHAU- 
DHARY: While referring to Article 
227, you have used the phraseology 
‘the long rope of Section 115 etc.*. I 
would like to know whether that rope 
should be curtailed or continued. You 
have also said that the long rope has 
been misused against poor man and 

goes to the Court

SHRI R. G. RAJAN: Referring to 
Section 115, I said only for the pur
pose of jurisdictional issue that comes 
to the court. Few cases are taken on 
file and the notices are not even sent 
to the Counsel appearing for the suit. 
The time factor is limited.

MR. CHAIRMAN: Under clause 24, 
you have not opposed (h). But you 
have opposed the inclusion of agricul
turists and homestead. We have only 
included that the agriculturists and 
labourer and domestic servants should 
be exempted. Can you explain?

SHRI R. G. RAJAN: In the present 
socio economic conditions the terms 
‘Agriculturist, Labourer and domestic 
servant’ need not be included in the 
exemption clause.

SHRI NITI RAJ SINGH CHAU- 
DHARY: That is the argument of the 
Bar Council.

SHRI R. G. RAJAN: Yes.

SHRI NITI RAJ SINGH CHAU- 
DHARY: It has been stated that one 
of the causes for the delay in the 
disposal of cases is the adjournment 
taken by the counsel. Do you oppose 
it?

SHRI N. RAMANATHA IYER: Not 
at all. But it must be left to the pre
siding judge to decide whether a case 
should be adjourned or not. At ihe 
same time, when we ask for adjourn
ment that adjournment must be 
granted. There are so many difficul
ties with regard to choosing of the 
courts and the advocate must be al
lowed to choose it. He may choose 
the highest court and not the lower 
court.

SHRI NITI RAJ SINGH CHAU- 
DHARY: As regards Order 31, Rule
10 provides that if the counsel ap
pearing for a party comes to know 
fhat his party is dead, he should in
form the court about it. You have 
opposed this provision.



18

SHRI N. RAMANATHA IYER: Yes, 
It is not a duty cast upon him.

SHRI NITI RAJ SINGH CHAU- 
DHARY: When the Counsel knows 
positively that his client is dead, he 
can go to the court and say that his 
client is dead and so he is not appear
ing. . .

SHRI N. RAMANATHA IYER: That 
alone he can do and not more than 
that. The sting is on tail. You want 
t  ̂ punish him. Even then, who is to 
decide that he knows it.

MR. CHAIRMAN: We have discus
sed about the elimination of delay in 
regard to civil suits. From your ex
perience do you feel that the delay 
takes place due to inadequate strength 
of the courts to cop'e up with the 
number of suits that they have to deal 
with.

SHRI N. RAMANATHA IYER: And 
also the mental calibre of the judges 
is such that they are not able to cope 
up with the work.

MR. CHAIRMAN: As the courts are 
over burdened with suits, they them
selves have to grant adjournments. 
Also adjournments are granted by the 
courts for want of time.

SHRI N. RAMANATHA IYER: Yes.

n. Shri Jagadesan

(The witness was called in and he 
took his seat)

MR. CHAIRMAN: I may draw your 
attention to Direction 58 of the Dir
ections by the Speaker which reads as 
follows:—

“58. Where witnesses appear be
fore a Committee to give evidence, 
the Chairman shall make it clear to 
the witnesses that their evidence 
shall be treated as public and is 
liable to be published, unless they 
specifically desire that all or any 
part of the evidence given by them 
is to be treated a« confidential. It

MR. CHAIRMAN: Sometimes they 
adjourn the cases for two months and 
not 10 days?

SHRI N. RAMANATHA IYERr 
They can dispose of only two or three 
cases in a day.

SHRI M. C. DAGA: It also depends, 
upon the skills and abilities of the 
judicial officers.

SHRI N. RAMANATHA IYER: Yes.

SHRI D. N. MAHATA: Is it your 
experience that only cases involving 
poor people are adjourned several 
times and they are never taken up by 
the court. What is the remedy you 
suggest to overcome it?

SHRI N. RAMANATHA IYER: N o. 
body has got the guts to question it.

MR. CHAIRMAN: On behalf o f
myself and my colleagues we express 
our thanks to you for cooperations 
with us and giving very valuable sug
gestions. I assure you that we will 
give our earnest consideration to your 
suggestions. Now the questionnaire is 
before you and we request you to go 
through it and send your replies in 
writing.

I thank you again.

[The witnesses then withdrew.]

shall, however, be explained to the 
witnesses that even though ihey 
might desire their evidence to be 
treated as confidential, such evL A 
dence is liable to toe made available 
to the Members of Parliament.”

You may explain or elucidate any 
point raided in the memorandum.

SHRI JAGADESAN: In respect of 
amendment 5A, it has been stated 
that the State should be impleaded in 
every case where its public officer is 
impleaded. That is the proposed 
amendment. Public officers of the 
State are different legal persons with

Kaiadipet, Madras
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varying degrees of duties and respon- 
6ibilities etc. Acts done in official 
capacity are essentially delegatory by 
nature. The limitation of delegation 
as between the State and Public offi
cers are as follows: —

(i) While the State cannot abdi
cate legislative functions, sub
ordinate authority cannot be
come a parallel legislature; 
that is excessive delegation.

(ii) While there is scope of hav
ing bias, by the public officers, 
an Act of State is free from 
the ‘Doctrine of bias’. The 
kinds of bias may be (i) bias 
on the subject-matter (ii) pe
cuniary interest and (iii) per
sonal bias. As such liabilities 
of State and Public officers 
vary.

Administrative orders, acts and rules 
which violate Article 14 are void. It 
applies to public oIRcers, while only 
legislative acts which do not have 
•constitutional propriety can be attri
buted to the State.

Besides, in cases of ma'i:iou$ prose
cutions against public officers, where 
there is no contractual relationship, 
between the Government and the pub
lic, it does not seem correct that Gov- 
■ernment should also be impleaded.

The State cannot have criminal 
liability. For that two things should 

be specified, viz. (i) physical condition 
•of existence of an unlawful act and 
the second is formal condition mens 
rea or guilty mind. Unless both these 
conditions are concurrently present, 
-criminal liability cannot arise.

As far as contractual liability is 
'Concerned, it comes under Article 299 
and Article 300.

Tortuous liability of the State is 
limited. A  tortuous liability of today 
may become criminal liability of to
morrow. If tortuous liabilities are 
converted into crimes, tortuous liabi
lity of the State becomes limited. To

that extent, liability of the State 
should be restricted. So proposed 
amendment 5A requires modification.

Regarding delegation of powers, 
Justice Kania has said that it must be 
a delegation in respect of a subject 
matter which is within the scope of 
legislative power of the body making 
the legislation. The object of Article 
31A(b) is to create public trusts and 
not private trusts. In Banarasi Das 
vs. State of Madhya Pradesh, the 
Supreme Court has decided that the 
power to modify the provisions of the 
Act by the executive under cover of 
delegation must be clearly expressed 
in the parent Act and must not go 
beyond the permitted limit of the 
parent Act or run counter to it or 
change the form or identity or policy 
of the parent Act. The parent Act is 
the Constitution of India. Appoint
ment of individual persons as receiv
ers when tested on the above principle 
does not have constitutional propriety. 
Only State and not individuals can 
be custodians of property.

All legislative power of a Govern
ment is vested in the legislature 
under Constitution and it is not open 
to Legislature to surrender or abdicate 
that power or delegate U to another 
authority whether it is executive 
government or some other body. A  
legislature is authorised to delegate a 
power which is non-legislative in 
character. As the appointment of 
individual persons as ‘receivers’ affects 
the right of third parties and the 
determination of ‘rights' is essentially 
‘legislative’ in character, the delega. 
tion of this power is not correct. It 
tantamounts to delegating essential 
legislative functions.

Conditions for validity of subordi
nate legislation is laid down in State 
of Assam vs. Kidwai. 1957 Supreme 
Court. It has been stated thus: 
Besides the condition that subordinate 
legislation should be made public, 
subordinate legislation to be effective 
should satisfy the following ingredi
ents: (i) when rule making power is 
conferred by the Statute in general
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thus 'for the purpose of carrying out 
the provisions of this Act\ the pur
poses of. the Act must be determined 
with respect to all the provisions of 
the Act read together before holding 
any particular rule to be ultra Vires. 
"The provisions of the Act’ can simi
larly be substituted by *provisions of 
the Constitution where the rights 
accrue from the Constitution*. The 
‘void1 in Section 52 of the Transfer of 
Property Act and the ‘voidable* dan
gers specified in Order XL, Rule 2 
sub-rule (b) for wilful default or 
gross negligence of the Receiver or for 
Criminal liability of the Receiver spe
cified in sub-rule 8 therein, can be 
directly traced to the position speci
fied regarding the taking over of the 
management of any property by thte 
State for a limited period either in 
public interest or in order to secure 
the proper management of the pro. 
perty under Article 31A(b). The 
subordinate legislation should be cor
rected to that extent to keep in with 
the ‘purpose of the provisions of the 
Constitution* as mentioned above as 
the duty imposed on the State is 
obligatory and not optional or discre
tionary, both in public interest and 
for proper management of property. 
The word ‘shall’ occurring in Article 
31A(b) makes it an obligatory duty 
on the State itself. The present order 
XL is therefore against the policy laid 
down by Article 31A (b) of the Con
stitution.

I also want to add one more point. 
The liability for torts can be further 
limited by bringing in recognised torts 
under the purview of ‘crimes*. Under 
torts, the claims would be for ‘unli
quidated damages' while under ‘con
tractual liability’ the claims by parties

would be specific or liquidated 
damages only.

Public Officers and the State are 
distinct legal persons with varying 
degrees of rights, duties and obliga
tions and therefore in their capacity, 
and consequently, their powers. The 
position between the public officers 
and the Government is one of master 
and servant and also of an employer 
and employee. If both the conditions 
remain, the liability of the State for 
tortuous cases will become too much 
and the damages also will be much. 
If the position is re-examined and if 
the public officer is treated as an 
employee of the Government, the 
liability of the State would be only 
contractual.

If the public Officers are called to 
the Court, the principle ‘Ignorantia 
juris non excusat* applies i.e. ignor
ance of law is no excuse. That is not 
followed in principle actually. They 
are actually punished only when the 
fact has taken place. When it be
comes a fact they are called to the 
Courts to answer to the points o f 
law, whereas they are not initially 
provided with enough legal advice in 
their administrative decisions, orders- 
and acts.

MR. CHAIRMAN: We have got
your memorandum. You have fur
ther 'elucidated your points. I assure 
you once again that the Committee 
will give its utmost consideration to 
the points you have made. I thank 
you for coming and giving evidence 
before us.

(The Committee then adjourned).
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liable to be published, unless they 
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MR. CHAIRMAN: 1 may draw
your attention to Direction 58 of the 
Direction by the Speaker which reads 

follows: —
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tpart of the evidence given by them 
is to be treated as confidential. It 
shall, however, be explained to the 
witnesses that even though might 
desire their evidence to be treated 
as confidential such evidence is 
liable to be made available to the 
Members of Parliament.”

Before we proceed with the work, I 
would like to have a clarification 
from you. We have already sent a 
questionnaire also. You can throw 
light on them in addition to the 
memorandum already submitted. I 
can assure you that the Committee 
will be glad to consider them with 

'due respect and earnestness.
Here along with your memorandum 

you have referred to Repeal amend
ment Bill that has been introduced 
in the State Legislature. What is the 
«tage of that Bill?

SHRI T. A. NELLAYAPPAN: The 
Bill has been introduced. It is just 
there. It is pending before the Legis
lature.

The view of the Tamil Nadu Gov
ernment i» that there should be no 
execution by way of arrest and deten
tion of any person for non-payment 
of money. The Law Commission also 
considered this aspect and they have 
also suggested a similar amendment. 
The view of the Government is that 
the amendment suggested by the Law’ 

‘ Commission is not sufficient because 
it still provides for detention of a 
person under certain circumstances. 

'The Tamil Nadu Government view is 
Tthat under no circumstances, any 
person should be arrested or kept 
under detention for non-payment of 
money. For that purpose, a Bill has 
been introduced. The Statement of 

'Objects and Reasons of the Bill ex
plains clearly the reasons for intro
ducing this Bill. The amendments 
proposed in the code of Civil Proce
dure (Amendment) Bill, 1974 are not 
sufficient. But still the amendments 
ensures certain safeguards to see that 
the persons are detained only for 
wilful violation or cheating. Despite 
the amendment, the Government feel 
that the** would be harassment on

the poor and they would not be in a 
position to justify their nonpayment 
of money. The Tamil Nadu Govern
ment consider that the practice of 
executing a money degree by arrest 
and detention of a judgement debtor 
in civil prison, is somewhat antiquat
ed. Therefore, the Government feel 
that there should not be resort to 
arrest in such cases for non-payment 
of money. The Government suggest
ed that their view may be accepted 
and the Bill modified suitably.

Regarding other provisions, my 
friend will explain.

SHRI T. PRABHAKARAN JOHN:
In our memorandum, it has been sug
gested that amendment to Section 80 
of C.P.C. be omitted. On this point, 
our Government wants to take a 
different stand. As it is, Section 80 
gives an opportunity to the Govern-  ̂
ment to consider the claims made 
before any action is taken against the 1 
Government. This unique privilege 
conferred on the Government should 
be there. It has been in the statute 
book for quite a long time. There 
is also purpose behind that provision. 
Before coming to other points, I 
would like to submit that the views 
of this Government have been dealt 
with in the note submitted to the 
Committee. The reasoning given by 
the Law Commission to omit section 
80 i§ that section 80 was originally 
enacted when India was under foreign 
rule, when the main function of the 
government was to maintain law and 
order. Now India is a free country 
and a welfare State and engages it
self in trade and business like any 
other individual. When India was „ 
under foreign rule, they were very 
keen on maintaining law and order 
in the country. This was then con
sidered a necessity. But I wish to say 
that even though our country is a 
free country and a welfare state, still 
the maintenance of law and order is 
a very important function of the 
State now. This reason itself will 
justify that there is no need for 
omitting Section 80. Yet another 
reason is this. The Government is 
given this privilege of taking two
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months time before giving a reply to 
a suit notice. We find that this ele
ment of time factor is denied to other 
individuals. The present amending 
bill contemplates that there should be 
no distinction between a citizen and 
a State. There our Government take 
a different view. It is not as if the 
State is the same as a citizen. It is 
different in certain respects. Because 
the Constitution itself has made this 
classification. The State is different 
from an individual and the time fac
tor is also there. The time taken oy 
the Government is not the same as 
that taken by an individual in res
ponding to suit notices. The Govern
ment are a complex machinery where 
a decision has to be taken by a hier
archy of officers at a very high level. 
So it takes time. The reason behind 
this is the time factor. The time 
taken by the Government is not the 
same as that taken by an individual. 
The Government cannot be treated on 
a par with the individuals. It will 
cause hardship to the Government. If 
the Section is omitted, cases against 
the Government are likely to increase 
and it is quite possible the Government 
will be placed in an embarrassing 
position. There will be too many 
cases against the Government. There 
is justification for the two months 
time. That is what our Government 
feel.

Besides that there is distinction 
between an individual and a State. It 
h a s  been brought out in a very lucid 
manner by no less an authority than 
Shri H. M. Seervai, in his commentary 
on the Constitution. I would like to 
Place it before the Committee. The 
passage is taken from P 9 g e s  201 and 
202, He sa y s___

“The question whether the State 
can be treated as a class by itself has 
been considered in several cases and 
the overwhelming weight of authority 
supports the conclusion that for most, 
if not for all purposes,. the State is in 
a class by itself. This position of the 
State was recognised in Indian Law 
long before the Constitution came into

force and continues to be recognised 
under our Constitution. At one time, 
it was possible to distinguish between 
the governmental and the trading 
activities of government, but that 
distinction has lost much of its force 
because the State is now engaged in 
activities which at one time were not 
considered as the essential activities 
of the State but are so considered 
now. The main ground for distinguish
ing between the State and individual 
persons or bodies is that all activities 
of the State are public in the sense 
that they are either undertaken on 
behalf of the public or the loss or gain 
arising from them falls upon the pub
lic. It is on this ground that a 
special machinery has been devised 
ilor recovering public demands, 
and longer periods of time has been 
prescribed for the enforcement of 
demands by government. Also in 
the administration, of Criminal law 
all prosecutions are by the State and 
this is so even where prosecution arises 
from a private complaint. Again in 
matters of Civil Procedure, the law 
takes into account the fact that the 
constitutional requirements imposed 
upon Government involve delay. For 
when any claim is made against gov
ernment, the claim has to be consi
dered by several departments, official 
sanction to resist the claim has to be 
obtained and these requirements 
necessarily take t im e ...” So it is 
after all the time factor that is 
behind Section 80 and it is not 
any sort of invidious discrimina
tion between the citizen and the 
State. So, this Government is of the 
view that Section 80 should be 
retained. Also the object of this 
Section has been given in several 
decisions. In the decision relating to 
a Calcutta case it is stated that the 
object of allowing time and oppor
tunity to the State or the Public Offi
cer is to satisfy the decree amicably 
before the execution proceedings are 
started against them. So it is only 
time that is actually required by the 
Government. This Government’s view 
is that no distinction is sought to be 
made between the State and the 
citizen.
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With regard to Section 82, we have 
a similar View more or less. The Sec
tion gives a time of six months for 
the Government to execute the decree 
of a court. The proposed amendment 
seeks to do away with the time given 
and that is sought to be conferred on 
the court. The object appears to cut 
short the delay but taking away this 
privilege of the Government and 
conferring it on the court, may 
not ensure that the delay would be 
reduced. It is quite possible that 
the court may give more than 
six months’ time, say one or two 
years. According to the present Sec. 
tion, it is three months for the im
plementation of the orders of the 
court ai>d then the report should be 
sent to the Government within three 
months. Now the proposed amend
ment seeks to reduce it to three 
months which may not be in the 
interest of the Government. Natu
rally it would have repercussions, 
handicaps, difficulties and hardships. 
So, our Government are of the view 
that Section 82 may be retained as it 
is without the amendment proposed.

MR. CHAIRMAN: So you are op
posed to the omission of Section 80. 
But you will notice that in that Sec
tion apart from the Government, they 
made a distinction with regard to a 
public officer in respect of any act 
purporting to be done by him in his 
official capacity. Do you want the State 
or the Central Government to be cov
ered by Section 80 or do you want to 
include the public officer also?

SHRI T. A. NELLAYAPPAN: The
public officer also represents the State 
Government and he is discharging his 
duty in his official capacity. So the 
public officer also should be includ
ed.

SHRI M. C. DAGA: How many
notices under Section 80 have been 
received by the Chief Secretary of 
the Tamil Nadu Government durin^ 
1972, 1973 and 1974? '

SHRI T. A . NELLAYAPPAN : 
We have no statistics.

SHRI M. C. DAGA: How many
notices were received from your side?

SHRI T. A. NELLAYAPPAN: Seve
ral of them.

SHRI M. C. DAGA: What is the
number of notices for which you have 
given the reply.

SHRI T. A . NELLAYAPPAN : The 
actual number cannot be given.

SHRI M. C. DAGA: How many
cases have been settled during 1973?

SHRI T. A . NELLAYAPPAN : We
are not ready with the answer.

SHRI M. C. DAGA: Have you got 
a copy of the reply sent to the notice 
unde/ Section 80?

SHRI T. A. NELLAYAPPAN: I
have not got a copy of it.

SHRI M. C. DAGA: Have you given 
replies to any notice under Section 
80?

SHRI T. PRABHAKARAN JOHN: 
Yes, several times.

SHRI M. C. DAGA: In many cases 
you raise technical objections. You 
say that the notice is not in accor
dance wilh the provisions of that 
Section.

SHRI T. PRABHAKARAN JOHN'* 
It may not have been served to the 
proper person.

SHRI M. C. DAGA : The object
of Section 80 is to give to the Govern
ment or Public officer an opportunity 
to examine the legal position and to 
settle the claim. But all the objec
tions that you raise are on technical 
grounds.

SHRI T. A. NELLAYAPPAN: If
the Government have failed to dis
charge their duty in that respect it is 
for the court to pull up the Govern
ment. The court does pull up the Gov
ernment in certain cases. When any 
party to a suit makes default; the 
6ourt pulls up that party .

SHRI M. C. DAGA: In your memo~ 
randum you started on progressive
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lines but you want the distinction bet
ween the State and the citizen to be 

$ there. Suppose without any notice 
a case has been filled. What about the 
cost?

SHRI T. PRABHAKARAN JOHN: 
It is not as if the delay is intentional.

SHRI M. C. DAGA: In 99 per cent 
of the cases there is delay. Please cor
rect yourself, young gentlemen. There 
will be no distinction between State 
and citizen.

SHRI T. A. NELLAYAPPAN: We
are representing the views of Tamil 
Nadu Government. It should not be 
mistaken as though we are giving our 
personal views here.

MR. CHAIRMAN: In the course of 
his questions, Mr. Daga mentioned 
that this is the Bill of the Committee. 
It is not so. It is a bill formulated by 
Government of India and on behalf 
of Parliament, as Select Committee 
we are considering the Bill. We are 
hearing your evidence etc. Our mind 
is absolutely open. By way of clarifi
cation I am saying this. On behalf of 
Parli xment wc art rutinisMu; inis 
Bill. That is all.

You have said that it is the view 
of Government of Tamil Nadu. That 
is enough. What we want to know is 
this. The Law Commission, after its 
study of this problem, after taking 
evidence from several persons etc. 
have come to the conclusion, as Mr. 
Daga has read out, that Sec. 80 need 
not be retained. You have set out your 
views, What Mr. Daga wanted is sta
tistics to support your claim for re
tention of Sec. "80.

SHRI M. P. SHUKLA; You can give 
Us statistics relating to the past three 
years as to how many had been re
ceived, how many were amicably set
tled and how many went to court and 
what were the decisions of the Courts

the tame. If statistics are given in 
I'egard to that, it will be helpful to

the Committee. You can send the 
same to kok Sabha Secretariat.

SHRI T. A. NELLAYAPPAN: We
will send the statistics to them.

SHRI T. PRABHAKARAN JOHN: 
I would like to know whether there 
would be any specific advantage in 
deleting Sec. 80.

SHRI M. C. DAGA: Is it Cabinet 
decision you are putting forth when 
you plead for retention of Sec. 80.

MR. CHAIRMAN: They have said 
it is the view of Tamil Nadu Govern
ment. That is enough.

SHRI M. C. DAGA: The municipal
ity wants to demolish my house, Ag
ainst that I give notice to Govern
ment. I give a time-limit of two 
months. They must answer before 
that (time-limit. Otherwise what is 
the remedy left to me. There should 
be no distinction between State and 
citizen. That is the object. In 99 
per cent of the cases the privilege 
£iven to Government has not been 
properly used.

SHRI M. P. SHUKLA: I shall ex
plain. The Law Commission repbri 
has pointed out that this section has 
been used by Government to defeat 
the cause of justice and to delay jus
tice. In 99 per cent of the cases, it 
is delayed. In 50 per cent of the 
cases, no notice is issued. This is 
putting the public to difficulties. 
Sometimes the matter drag not to 
two or three y*ears but even to 10 
years. Some bills of military cont
ractors remain unpaid for several 
years. What we say is that Govern
ment also should have the power 
which a citizen has and nothing more. 
The object is justice should not be 
delayed. I* has been misused in seve
ral departments of Government to 
delay justice.

SHRI T. PRABHAKARAN JOHN: I 
am afraid the view taken that this 
section is used by Government to
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delay justice, is wrong. It is not as if 
one person represents the view of 
Government. So many officers* views 
are put on the file and naturally it 
takes time to gather the relevant 
particulars. If this is deleted, it will 
work as a disadvantage to Govern
ment. Of course we understand the 
noble purpose behind this amend
ment.

SHRI M. P. SHUKLA: The object is 
by this amendment, the State and 
citizen are put on a par. If this 
amendment is there, then it will put 
the Government on the alert. They 
will not delay matters as at present.

MR. CHAIRMAN: You claim that 
these privileges should be there be
cause of the complexity of the machi. 
nery. But the Law Commission’s 
successive reports and also the expe
rience of the members who practice in 
Courts on civil side is otherwise. The 
Government of Tamil Nadu through 
the memorandum and your evidence 
is of the view that this should be re
tained. Therefore, the onus seems to 
be put on the Tamil Nadu Govern
ment to substantiate this claim. You 
are triyng to impress upon the Com
mittee that there is still justification 
for retention of this section. There
fore, the onus is on the Tamil Nadu 
Government to satisfy this Committee. 
If you want to add other arguments 
to make out a case for the retention 
of th^ Section, you may please do so.

SHRI M. C. DAGA: Will you be in 
a position to give the number of cases 
in which you have settled the amount 
after the decrees were passed. In 1974 
how many months you have taken for 
paying the amount? Like that in
1973 what was the period?

SHRI T. PRABHAKARAN JOHN: 
The purpose behind the amendments 
it to cut short the time, that is to re
duce the delay. You seek to take away 
the power of the Government and 
confer it on the Court with the result 
that you confer the discretion on the 
Court which may indefinitely grant 
time for any justifiable reason.

SHRI M. C. DAGA: Three months 
are already allowed to the Govern
ment and thereafter the Court will * 
come in. You kindly go through the 
wordings of the sub-section at pp.
9 & 10 of the Bill.

SHRI NITI RAJ SINGH CHAU- 
DHARY: The Schedule provides 90 
days and thereafter you want ex
tension.

SHRI T. PRABHAKARAN JOHN:
It is .not as if you are going to reduce 
the delay. Anyway you are confer, 
ring discretion upon the Court.

SHRI M. C. DAGA: 90 days are
there in the Bill itself.

SHRI NITI RAJ SINGH CHAU* 
DHARY: 90 days are given to the 
Government to satisfy the decree. 
Thereafter if the Government wants 
time and if it satisfies the conscience 
of Court, the Court may grant fur
ther time. That is the purpose of the 
Bill.

SHRI M. P. SHUKLA: Giving dis
cretion to the Court may not be con
ducive to finish the proceedings ear
lier than six months. It may still be 
prolonged. That is what he thinks.

SHRI T. PRABHAKARAN JOHN: 
He has correctly understood.

SHRI NITI RAJ SINGH CHAU- 
DHARY: If you want that 90 days 
are enough for the Government and 
the Court should not have any discre
tion to grant further time, you may 
kindly say so. That will help us.

SHRI T. A. NELLAYAPPAN: In
the existing provision a report is 
sent to the Government. It will help 
the Government to make arrange
ments for satisfying the decree 
quickly.

SHRI NITI RAJ SINGH CHAU- 
DHARY: Can you tell us why a 
notice should be necessary to the 
Government after a decree is
passed.



SHRI T. A. NELLAYAPPAN: It is 
a machinery which lacks immediate 
control over things. It takes time to 
k n o w  through the various Officers.

SHRI NITI RAJ SINGH CHAU- 
DHAKY: There is a period of three 
months after the date of the decree 
within which you can wake up and 
take action.

SHRI T. A. NELLAYAPPAN: The 
existing provision will be sufficient.

SHRI NITI RAJ SINGH CHAU- 
DHARY: The main purpose of the 
Bill is to cut short the period of liti
gation. The existing provision lakes 
you to six months as a matter of 
course and here the Bill seeks to cut 
it down to three months and if neces
sary if you saitisfy the conscience of 
the Court, the Court can grant further 
time.

SHRI T. PRABHAKARAN JOHN:
So, the time limit is not fixed. It is 
left to the discretion of the Court.

SHRI NITI RAJ SINGH CHAU- 
DHARY: Three months time limit is 
fixed. Thereafter, it is discretion of 
the Court.

MR. CHAIRMAN: Section 82 is 
almost analogous to Section 80. Sec
tion 82 deals with the execution
of the decrees and here also you
want time. You agreed to sub
stantiate this claim by the Tamil
Nadu Government by giving data as 
to in how many cases of execution 
against the Government you have set

* tied within the three months* period. 
That will enable us to examine your 
claim. Kindly take the trouble of
substantiating your claim that this
time was actually necessary so that 

( within that time you satisfy the de- 
\ crees without further execution pro
! ceedings. Execution proceedings are 

as prolonged as the original suits. So, 
you take larger time there also in 
the matter of execution. So, kindly 
help this committee with those figures 
to strengthen your claim.

SHRI M. P. SHUKLA: The experi
ence of lawyers practising in Courts 
and the Law Commission has been 
otherwise. Change of law is always 
envisaged to help people. Every Act, 
every Government Order is meant to 
serve people more efficiently, more 
amicably and more expeditiously. 
The provision of two months* before 
the institution of the suit and 3 
months’ after the passing of the decree 
has been meant to bring out facilities 
to both the parties. But the experience 
has been that it has been more mis
used rather than used to the purpose 
for which it was intended. With the 
change of times we must take deci
sions quickly. But still if you think 
that the retention of this provision is 
helpful, kindly justify your case with 
the necessary data that we are in need 
of in respect of Sections 80 and 82.
I request the Chairman to put this 
question to the other States also and 
to collect that data which Shri Daga 
wanted.

SHRI M. SATYANARAYAN RAO: 
Have you gone through this Bill? 
Are you in a position to make any 
comments on the various provisions 
o f this Bill?

SHRI T. A. NELLAYAPPAN: We
are not in a position to make any 
other comments.

SHRI D. L. SEN GUPTA: In your 
representation you have particularly 
referred to Clauses 22 and 75 as a n ti
quated. Have you checked up whether 
these clause are as old as the Code 
of Civil Procedure itself, 1908?

SHRI T. PRABHAKARAN JOHN: 
Do you mean to say that it was in
troduced subsequently?

SHRI D. L. SEN GUPTA: You
have characterised Clauses 22 and 75 
as antiquated.

SHRI T. PRABHAKARAN JOHN: 
That is the Law Commission’s view.

SHRI D. L. SEN GUPTA: You have 
simply quoted the Law Commission. 
Have you checked up in which year 
they came into force. Are they as



old as 1908? Or, you have not applied 
your mind and you have just quoted 
the Law Commission.

SHRI T. A. NELLAYAPPAN: In
1936 there was an amendment. We 
have taken note of that.

SHRI D. L. SEN GUPTA: Were
those provisions found in the 1908 
Act itself or they were enacted there
after?

SHRI T. A. NELLAYAPPAN: As
amended by the 1936 Act.

SHRI D. L. SEN GUPTA: It was a 
new conoeption in 1936. These sec
tions came into being only after the 
1936 amendment.

SHRI T. A. NELLAYAPPAN: Cer
tain amendments were made in 1936.

SHRI D. L. SEN GUPTA: You agree 
with me that Clauses 22 and 75 are 
mot as antiquated as Clauses 80 and 
82. ,

SHRI T. PRABHAKARAN JOHN: 
Not the Sections, but th© mode of 
recovery.

SHRI D. L. SEN GUPTA: It you 
want to delete Clauses 22 and 75 on 
the ground that they were antiquat
ed, Clauses 28 ang 29 are much more 
antiquated. Will yod agtee?

SHRI T. A. NELLAYAPPAN: We 
have introduced a Bill in the Assem
bly seeking to do away with the prac
tice, It suggests another clause in the 
jplace of Clause 22.

SHRI D. L. SEN GUPTA: You are 
epposed to Clauses 22 and 75. Am I 
correct?

SHRI T. A* NELLAYAPPAN: The 
expression ‘antiquated’ does n°t refer 
Id the sections as such. It refers to 
fee antiquated mode of recovery.

SHRI D, L. SEN GUPTA: Suppose 
there has been a decree and payment 
has not been made deliberately. In 
that case also will you suggest that 
there should be no provision like this.

SHRI T. A. NELLAYAPPAN: That 
is the suggestion.

SHRI D. L. SEN GUPTA: He is not 
giving the money. Then how will you 
try to recover the money?

SHRI T. A. NELLAYAPPAN: The 
creditor has to proceed against the 
means. The Government’s view is 
that we should not resort to arrest 
and imprisonment for non-payment 
of money.

SHRI D. L. SEN GUPTA: There
may be benami transactions. You will 
be again encouraging so much of 
litigation under Section 53 of the 
Transfer of Property Act.

SHRI T. A. NELLAYAPPAN: For
non-payment of money we do not 
want to arrest a person and retain 
him in prison.

SHRI D. L. SEN GUPTA: Accord
ing to you civil prison is an anti
quated conception. Do you think that 
prison itself is antiquated concep
tion? How do you make a distinction 
between civil prison and other pri
sons. How do you draw a line? I 
can understand if you say that prison 
itself is an antiquated conception. 
Civil prison is intended for persons 
who do not pay the money due. You 
are very much against civil prison, it 
appears.

SHRI T. A. NELLAYAPPAN: We
want to give protection to honest 
debtors. So far as civil debt is con. 
cerned, we do not want to resort to 
imprisonment.

SHRI D. L. SEN GUPTA: What is 
the difference betweei^a prison and a 
civil prison? Can you tell me?



' SHRI M. P. SHUKLA: Somebody, a 
vespectable person, takes away 
other’s money and leads a life of 
luxury and he refuses to pay back the 
money due. He evades income-tax. I 
do not think that you have any ex
planation to taking a different vi«w 
in respect of a criminal prison and a 
civil prison.

SHRI D. C. SEN GUPTA: You have 
an attitude that Government should 
be distinguished from a citizen.

SHRI T. PRABHAKARAN JOHN: 
From the point of view of time.

SHRI D. C. SEN GUPTA; I want 
an answer from you as a good friend 
of mine. What is your attitude? If 
there is a real conflict between the 
Government and a citizen, I want to 
know whether you will be with the 
citizen or with the Government? Is the 
Government for the people or the 
people for the Government? How do 
you think?

SHftI T. A. NELLAYAPPAN: The 
Government views dispassionately 
and takes a decision. We cannot for
get our capacity a& representatives of 
the Government.

SHRI D. C. SEN GUPTA: You have 
maintained the position in your me
morandum that there should be a 
notice. Now every party wants to 
«erv£ the Government and wants to 

through the Government. St, 
there will be a lot of correspondence 
between a party and the Government. 
Suppose there is no chance of re
covery in spite of several correspon
dences, they give a notice under Sec
tion 80. This rh&s been my experience 
in the Bar* What I y^gnt to know is 
this. Do yoU insist that there should 
be a formal notice or any such letter 
would suffice without insisting on cer
tain formalities or whether the subs
tance of the notice will do. Would 
>ou make any difference between a 
demand and a formal demand?

SHRI T. PRABHAKARAN JOHN: 
The fa!ctor o f time should be taken 
into account.

SHRI D C. SEN GUPTA; Would 
you insist on notice or formal notice?

SHRI T. A. NELLAYAPPAN: The 
notice is contemplated under Section 
80. It carries plaint with it.

SHRI D. C. SEN GUPTA: So you 
feel there should be a notice under 
Section 80.

SHRI T. A. NELLAYAPPAN: Pro
vision has been made in regard to all 
matters. How can the Government 
require a man to send a notice to 
us. If he sends a notice on his own 
accord, it is well and good.

SHRI D. C. SEN GUPTA: Your
government may have so many custo
mers in the sense that you buy from 
them articles and you owe them for 
the same. They bring to your notice 
that such and such sum is due from 
the Government and you are liable 
to pay. You might have agreed to 
pay but you might have forgotten to 
pay.. Do you take notice of such a 
letter or not? That is my question.

SHRI T. A. NELLAYAPPAN: We
are taking notice 0f such letters. But 
if civil proceedings have to be insti
tuted, we would like to have a 
clear notice in a formal manner in 
order to enable the Government to 
avail the time. I do not think the 
people would be put to much trouble 
by this.

SHRI D. C. SEN GUPTA: How does 
it improve matter? If they bring to 
your notice all the details in the 
form of a letter without observing 
the technicalities, which is a l°ng 
process, expensive affair, time con
suming affair, would you consider 
that sufficient or not.

SHRI T. A. NELLAYAPPAN: In a 
particular case, the position referred 
to by the hon. member may be there.
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But here the Govevrnment have to 
think of all the cases and provisions 
made under Section 80 refers to all 
the matters on which suits are filed 
against the Government. In several 
cases, the legality of the claim has to 
be examined, especially when a notice 
is served. That is to be examined by 
various Departments.

MR. CHAIRMAN: The Law Cam- 
mission itself has commented on this 
technical aspect under Section 80. 
Shri Sen Gupta wanted whether you 
insist on a technical notice under 
Section 80 or whether you want the 
claimant to make this demand by ob
serving the legal notices? Supposing 
a demand is made in writing by a 
claimant on a Government for a 
particular sum of money for any ser
vice that has been rendered or for 
goods sold—whatever it may be— 
whether it is *to be taken as a notice 
and action would be taken on that. 
What action will you take on that?

SHRI M. C. DAGA: Haw can the 
Government go against the law?

MR. CHAIRMAN: The amending
bill is against certain provisions of 
the existing law. All these proposals 
are against some of the provisions in 
the existing law. The ' question is 
how to overcome these difficulties. 
That is being contemplated in this 
Bill. The litigation may be against 
the Government or public servants. 
Mr. Sen Gupta was insisting whether 
a letter would not suffice instead of 
giving a notice under Section 80.

SHRI T. PRABHAKARAN JOHN: 
It will be disadvantageous to the suit 
notice giver.

SHRI D. C. SEN GUPTA: I think 
your Government functions in a 
manner in which it is possible for the 
Government to know who are their 
creditors. The Government maintains 
records and it is easily ascertainable 
from them as to who are their credi
tors in the market etc. Do you main
tain such records or not?

SHRI T. A. NELLAYAPPAN: They 
do maintain the records.

SHRI D. C. SEN GUPTA: So, they 
maintain records with dates or with 
details.

SHRI T. A. NELLAYAPPAN: Yes.

SHRI D. C. SEN GUPTA: In such 
cases also you will insist notice under 
Section 80.

SHRI T. A. NELLAYAPPAN: Yes, 
we have to. Because the Government 
is not 3  single person. It maintains 
records with regard to so many 
places. They have to get information 
from various places. Therefore, the 
verification of the claim may take 
time.

SHRI D. C. SEN GUPTA: Then
according to you, unless there is a 
notice, you have no obligation to 
pay. That is your stand or attitude.

SHRI T. A. NELLAYAPPAN: We 
have to verify the information from 
various places and settle the ac
counts. It will take some time.

MR. CHAIRMAN: The Govern
ment knows its liabilities—civil liabili
ties. They have to pay for the goods 
purchased or for the services
rendered. They are liable to pay and 
the Government has also got the re
cords. The time within which they 
have to pay is also known to the 
Government. In spite of all that, the 
payment is not made and the creditor 
demands repeatedly by writing; but 
it is not treated as notice. It is
sufficient to bring a suit in the court 
for the violation of payment of dues 
to the creditor by the Government or 
by a public servant acting on official 
capacity. Therefore, when the offi
cial knows that demands are made 
repeatedly in writing and many 
other ways, yet payment is not made. 
Why it should not be treated a« no
tice and the man allowed to go to the 
court to file a suit without going into 
the technicalities and formalities.
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SHRI T. A. NELLAYAPPAN; That 
would be in rare cases. When a man 
is asked to send a formal notice to 
sue against the Government, it com
prises of so many things. That is why 
a period of two months has been 
prescribed.

MR. CHAIRMAN: There may be
irritants with regard to certain provi
sions of the Bill. The Committee, 
therefore, has to satisfy itself with 
regard to certain amendments pro
posed in the Bill. The Committee 
has to satisfy with your claim for 
the retention of section 80. When the 
Government has to pay and has liabi
lity, it cannot take shelter under 
Section 80 or even 82. That is the 
main purpose of the whole question. 
The purpose of the amending bill is 
to do away with section 80. The 
Tamil Nadu Government feels that 
there is need for the retention of 
Section 80 and also for enlarging the 
scope of the amendment proposed 
under section 82. When yoti want to 
emphasise this, you have to come 
with more argument than what you 
have so far deposed.

•
SHRI D. C. SEN GUPTA: What

should be the ingredients of a notice. 
What particulars you require in a 
notice?

SHRI T. A. NELLAYAPPAN: The 
existing Section 80 provides for that.

SHRI D. C. SEN GUPTA: We are 
going to repeal Section 80. What 
more do you want in the notice?

SHRI T. A. NELLAYAPPAN; The 
Government consider that a copy of 
the complaint that is filed in the 
court is the notice.

SHRI D. C. SEN GUPTA: You
have referred to the Calcutta deci- 
fiion. The Calcutta High Court did 
not express an opinion for the reten
tion of Section 80, but they only 
explained what Section 80 was.

SHRI T. PRABHAKARAN JOHN: 
They explained the object of the 
Section.

SHRI D. C. SEN GUPTA: When
Section 80 came up for interpreta
tion, they interpreted it^as it stood 
then.

SHRI M. P. SHUKLA: Now a per
son who has to claim money from  
the Government goes to the court 
only after running to this office and 
that office for years together. Our 
experience is that most of the claims 
are delayed due to the obstinacy of u 
particular officer. For instance, in 
connection with the Mela at Allaha
bad, a particular officer might have 
hired or purchased so many things 
but the claims of the concerned 
parties have been delayed for years. 
Now two months time is given. Can 
this not be reduced to one month? Is 
this not sufficient? Don’t you think 
that the payment should be made 
more expeditiously and that one 
month’s time is sufficient?

SHRI T. A. NELLAYAPPAN: One 
month is too short a time.

SHRI T. PRABHAKARAN JOHN: 
Even two months is too short a period. 
In a Government machinery, very sel
dom an individual takes a decision. 
Several individuals take a decision.

SHRI M. P. SHUKLA: We realise 
that the administrative machinery is 
so complex that it requires some time 
to examine the records, to take the 
opinion of the Law Department etc. 
before deciding what they should ac
tually pay. But there should not be 
much delay and lesser time than the 
usual time allowed 60 or 65 years ago 
should be taken. Now it takes a lot 
of time and the persons concerned 
have to go to various offices and ulti
mately they go to the public men and 
the Minister concerned. It is only 
after all these things, that they go to 
the court. So we are of the view 
that the provisions of law should not 
be such as to give any party un
limited latitude with regard to the 
settlement of any matter.
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SHRI NAWAL KISHORE: Your
Government are not in favour of a 
civil lock-up for non-payment of 
money. In some States when the 
tenants do not pay land revenue, the 
Tahsildar gets hold of them and puts 
them in the tahsil lock-up. I want 
to know whether in Tamil Nadu this 
practice continues or not?

SHRI T. A. NELLAYAPPAN: No
tenant is arrested for non-payment.

SHRI NAWAL KISHORE: You
want the distinction between the 
State and the citizen to be there. 
Don’t you feel that a time has come 
when the officers should be more 
vigilant, and more prompt in their 
dealings with the people outside. 
Why should they insist on the old 
undemocratic* and antiquated pro
cedure? Time has come when they 
should change it. The Law Commis
sion also has made so many recom
mendations. You have not been able 
to convince us so far as to what 
particular advantage it is going to 
give to the Government by retaining 
it.

SHRI T. PRABHAKARAN JOHN: 
An opportunity to settle the issue ami
cably should be there and it should 
not be shut away.

SHRI NAWAL KISHORE: Suppose 
the Government of Tamil Nadu owes 
a contractor about Rs. 2 lakhs. He 
corresponds with the Government 
for six months and only when he is 
convinced that nothing has been done 
for payment of money, he files a 
suit against the Government. But if 
the officer is quite vigilant he could 
settle the matter after the contractor 
writes to him.

SHRI T PRABHAKARAN JOHN: 
He will then straightway g0 to Court. 
At least now he corresponds with 
Government to settle the matter.

SHRI NAWAL KISHORE: He ^oes 
to court only as a last resort.

SHRI CHANDRIKA PRASAD: Now 
I want the section to be there for 
upper class. But for lower class, I 
want the Section to be amended. 
Can you say how it could be done?

SHRI T. PRABHAKARAN JOHN: 
How can we make a distinction bet
ween rich and poor. We cannot dis
criminate.

SHRI NITIRAJ SINGH CHAU- 
DHARY: You have said that provision 
for detention and arrest in civil pri
son should be deleted. The detention 
is there if a person is likely to abscond 
or is likely to leave the jurisdiction, 
the local limits, without lawful ex
cuse. If he goes, on lawful excuse, to 
see his ailing father.in-law and 
mother-in-law who may be dead, he 
can say that to Court. For lawful 
purpose he can leave. Only if he lea
ves without lawful excuse, just as 
Mr. Shukla said, if it is for the pur
pose of defrauding the creditor, be it 
the Government or any other person, 
only if there is such a likelihood,this 
question of detention comes in. Are 
we to take it that Tamil Nadu Gov
ernment is not for a distinction being 
made betv^een honest and dishonest 
citizens?

SHRI T. A. NELLAYAPPAN: 
Government feels that in practice it 
is only to harass the creditor. G ov
ernment feel that the provision is 
resorted to more to spite persons 
whom they want to disgrace, and not 
to recover money. Our Government 
does not want to make any distinct
io n  between persons so far as arrest 
and detention is concerned.

SHRI NITIRAJ SINGH CHAU- 
DHARY: Thank you. So far S*c. 80 
is concerned, you want it to remain 
because it is already there. This may 
fall under three groups, (i) As a 
consequence of breach of contract. 
You know Government is a party to 
terms of contract. If there is breach, 
you are not in equity bound to give 
notice, (ii) when there is dispute 
between Government and citizen, 
may be on a right. Government may



9 33

asrert a right. The citizen may re
fute it, (iii) on tort. It might have 
been committed.by a Government em
ployee. Government may say the 
concerned officer has not informed 
them that he had done anything 
wrong. Now time is given to you to 
make enquires, to enable Govern
ment to enquire and prepare for de
fence. It is there in Order 27, Rule
5. You can also ask the Court to ex
tend the time. In page 59 of the Bill, 
you find that Rule 5 has not been 
done away with. We have added the 
words “but the time so allowed and 
the time so extended shall not ex
ceed two months in the aggregate’ ’. 
5A and 5B are added. By this order 
271 Government gets 2 months’ time. 
If the State convinces. the Court, it 
can get further time. Will this not 
satisfy Tamil Nadu Government.

SHRI T. A. NELLAYAPPAN: This 
will be sufficient for Government. 
By the time the suit is filed, the party 
might have incurred expenses.

SHRI NITXRAJ' SINGH CHAU- 
DHARY: If you are so alert in settl
ing the claim, all right.

SHRI T. A. NELLAYAPPAN; We 
will give you statistics to support our 
arguments.

SHRI M. C. DAGA: You say deten
tion and arrest in civil prison should 
be barred. In your statement of ob
jects of your bill, you have said that 
the arrest and detention in civil prison 
of a judgment-debtor in execution of 
a decree for payment pf money is 
somewhat antiquated. You have de
cided to discontinue that practice. 
This is for purpose of execution of a 
decree. But you are silent about 
Order 38, Rule 12. Suppose he abs
conds. What you have said is after 
decree is passed.

SHRI T. A. NELLAYAPPAN: We
will take the hon. Member’s sugges
tion to Government for consideration.

MR. CHAIRMAN: Let me seek a 
clarification. In Sec. 80 and 82 dis

tinction is sought to be made between 
Stale Government and a public offi
cer acting in his official capacity. 
The main objet is to reduce the de
lay. Let me know your view on this 
question. Suppose the officer who is 
primarily responsible, is put as a 
defendant. At a later stage, the offi
cer may have ample scope to con
sult the particular department, lile his 
written statement and prepare his 
defence. What is your view if the 
suit is filed against the officer who 
is primarily responsible. Whoever 
has entered into the contract, he can 
be proceeded with, straightway. What 
is your view?

Ultimately that public officer acting 
in his official capacity will have to be 
reimbursed or whatever it is. The 
liability has to be paid by the Gov
ernment. The Managing Director of 
a Government Company or Corpora
tion or whatever it is, any Officer 
who has passed that order and who 
has entered into an agreement or the 
contract, he should be .the defendant 
in case of default to make payment.

SHRI T. A. NELLAYAPPAN; It 
may be that the particular Officer 
may be high enough to take a deci
sion. It is some times the case that 
even lower officers are sued and we 
cannot be making a distinction bet
ween an Officer who is empowered 
to take decisions and an Officer who 
is not. Therefore, unless there is a 
provision made requiring notice in 
respect of a case, we won’t be in a 
position to come to a decision. The 
Government have necessarily to 
examine the case and then only ask 
the public officer either to defend or 
yield.

MR. CHAIRMAN: So many per
sons are creating liabilities on behalf 
of the Government. We are not 
holding brief for any State Govern
ment or the Central Government. 
The only thing is to find out whether 
the Government will actually have 
any reasonable difficulty and whether 
there is any scope for reasonable
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opportunity being given to Govern
ment to take their decisions. Merely 
filing a suit does not preclude the 
Court to give time and the Govern
ment to seek time. Only we want to 
lessen the delay in view of the non
use of Sections 80 and 82. You want 
to retain these Sections. Suppose no
tice is given to a particular officer re
sponsible on behalf of the Govern
ment when he acts in his official cap
acity. is it not enough. Why notice 
should be given to the Government 
again? He should be responsible for 
Government and Government should 
be responsible for him. The party is 
the officer responsible and he is there 
as the defendant. Let him consult 
hundred persons on behalf of the Gov
ernment. You please give your con
sidered opinion on this matter.

SHRI R. V. BADE: In how many 
cases you have decided wherein notice 
has been served already? At lfcast 
you will be able to give us the per
centage of such cases?

MR. CHAIRMAN: Several mem
bers have put that question. The po
sition ii» they will collect the informa

tion and send it on to us and we will 
consider the same. Even the percen
tage they will not be able to givfe 
now.

SHRI R. V. BADE: What is your 
view regarding attachment of salary 
of Government servants? There ia 
restriction for attachment upto Ra. 
200| - .

MR. CHAIRMAN: The Tamil Nadu 
Government have no comments to 
make on other Clauses. The Govern
ment have restricted their comments 
to particular clauses they have men
tioned in their memorandum. In res
pect of other clauses they have no 
comments to make.

I thank Mr. Nellayappan and Mr. 
'john for the cooperation. I thank 
you also for your valuable opinion. 
I take it that you will furnish us with 
the information that we have asked 
for. I thank you again for your co 
operation.

[The Committee then adjourned]
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part of the evidence given by them 
is to be treated as confidential. It 
shall, however, be explained to the 
witnesses that even though they 
might desire their evidence to be 
treated a§ confidential such evidence 
is liable to be made available co 
the Members of Parliament;’

On behalf of myself and my collea
gues of the Committee we welcome 
you. You have already gone through 
the Bill. You have not submitted any 
written memorandum. So, you are 
welcome to make your observations 
on any of the proposals made in the 
draft Bill.

SHRI K. PARASAKAN: Primarily 
I want to give evidence on the propo
sal to omit Section 115 C.P.C., that is, 
the revisional jurisdiction of the High 
Courts. The reason given is, Article 
227 of the Constitution will serve the 
purpose. If that is so, it is certainly 
not going to lessen the. Court’s work. 
Instead of labelling it under Section 
115, it will be labelled under Article 
227. Therefore, you are not going to 
augment your proposal to minimise 
the work or liquidate the arerars.

I do not know about the other 
High Courts. As far as Madras High 
Court is concerned, for a revision 
under Article 227 of the Constitution 
the Ccurt fee is Rs. 100/-. but for a 
revision under 115 C.P.C. it is only 
Rs. 101 —. You want to reduce the 
cost of litigation. From that aspect 
also it would appear that Section 115 
is absolutely necessary.

Thirdly, 115 jurisdiction has been 
exercised from very long a time—in 
Bombay from 1827 and in other States 
like Madras from 1859 and it is a 
jurisdiction of Court of Records. The 
Court of records has got special juris
diction like committing persons for 
contempt. They atfe necessary con
comitants of the Court of Records. 
Under Sec. 115 the High Court can 
even interfere suo motu and revise 
tfoe order of the lower court. Hence, 
such a power is necessarily to be pre
served. It is one thing to say that

some judges are using it liberally, but 
the remedy is not to delete the pro
vision. As regards second appeals, 
formerly there wa$ interference by the 
High Court on questions of law, but 
now only on substantial questions of 
law. Like that some guidance can bo 
given for interference only in sparing 
cases. But there is no reason v;hy 
it should be deleted. The scope of 
this revisional jurisdiction has been 
considered by the Supreme Court in 
A.I.R. 1964 S.C. 497 Major Kanna vs. 
Brigadier Jiller. That gives the guide 
lines. - When you are preserving the 
jurisdiction under Article 226 and re
vision under Article 227 of the Cons
titution, there is no reason why this 
should be omitted from the C.P.C.

There is also divergence of opinion 
as to the scope of jurisdiction under 
Article 227. If 115 is omitted, the 
interference may become very narrow 
and in many cases injustice may be 
done. For instance, there may be 
petitions for amendments of pleadings 
in the plaint or written statement 
and the question of limitation may 
arise. The Court may say that it is 
not bound to interfere under Article 
227. A similar question recently arose 
in the Supreme Court involving ques
tion of limitation with regard to the 
amendment petition. They held that 
an L. P. Appeal will lie. If that is so, 
why the revision jurisdiction should 
be curtailed. It is really meaningful 
if you want to cut down too may 
orders of interference under Sec. 115. 
For instance, there may be order for 
discovery, order for inspection. If 
necessary, you can add that in such 
and such matters no revision may lie. 
High officials like Chief Minister or 
a Vice President or a Judge of the 
High Court may not be summoned to 
attend the Court but a Commission 
may issue for his examination. But a 
Judge may wrongly say I would not 
issue a Commission and he can come 
and appear and give evidence. Then 
the remedy lies under Section 115 and 
it will be adequate remedy. Other
wise, you will have to resort to Arti
cle 227 where the scope of jurisdic
tion i$ rather narrow. I feel that the
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Jurisdiction whfch has been exercised 
for so many years should not be de
leted.

For instance, supposing there is a 
petition for stay of trial of a suit on 
the ground that the same issue is 
pending in another suit already filed 
and supposing the Judge wrongly stays 
the suit, and if really they are not 
inter connected, you will be without 
a remedy to the High Court. It is 
going to add to the prolongation of 
the case and arrears being kept up. 
In the Madras High Court the proce
dure they follow is this. If a revision 
is filed against an interlocutary order 
and the suit is stayed pending the 
revision, as goon as summons is served 
on the respondent, they post the re
vision itself for hearing. In the 
Madras High Court they mark them 
a prior to decree cases. As soon as 
the opposite party is served with 
summons, the revision itself is listed 
for hearing and is disposed of. In the 
Madras High Court they are doing
1974 cases of such type. Therefore, 
Sec. 115 can be preserved and when
ever there is a stay, a provision can 
be added that the revision should be 
heard and disposed of within 6 months 
or 8 months or within a month of the 
service of the summons.

One other matter by which this de
lay can be avoided relates'lo appeals 
to Supreme Court. When a matter is 
disposed of by the High Court, we 
are requesting the High Court to cer
tify that the case is a fit one for 
appeal to the Supreme Court. After 
the amendment of Article 133f in 90 
per cent of the cases they do not cer
tify. If it involves only a question of 
general importance, 3 certificate is 
issued. Many of the cases are bet
ween two parties and no general im
portance is involved an<j hence, they 
do not certify. One has to file a peti
tion for obtaining a certificate. That 
takes two months or even one year 
for disposal. If the High Court re
fuses to issue the certificate, then the 
party goes for special leave to Sup
reme Cr*irt and thfcf takes another 
two mouttis. This delay can be cur

tailed, if the High Court either certi
fies or not certifies as a Ht case for 
appeal to Supreme Court even at the 
time of disposal of the case. That 
procedure was followed under the 
Government of India Act 1935 in 
granting certificates under Section 
205 of the Act. That procedure can 
be followed by the High Court. That 
will really save time. Along with the 
judgment the High Court mav issue 
the certificate if it involves a substan
tial question of law or it is of general 
importance or it may say that it is 
not a fit case to be certified like that.

Another matter by which delay can 
be avoided relates to appeals against 
orders o f remand. An apepal is pro
vided against orders of remand— 
Order 43, Rule 1 . The provision is 
also retained. Is it really necessary? 
Delay can be avoided by removing the 
provision for appfcJial against orders 
of remand. If the higher court finds 
some lacuna in the judgment of the 
lower court, it remands it for re
enquiry. If you abolish appeals 
against such orders of remand, pur
suant to the remand the case goes to 
the District munsif and then come* to 
the High Court in second apepal. Then 
the party may be permitted to attack 
the order of remand itself in the High 
Court. In the Supreme Court, that 
procedure is followed. No appeal is 
provided against orders of remand. 
The Supreme Court has ruled that you 
can question not only the judgment 
appealed against, but also the pr:or 
'judgment of the High Court which 
remanded the case to the lower Court 
because originally no appeal lay 
against the order of remand. It really 
saves time. Such a provision can be 
made even with regard to the cases 
in the High Courts. In 1969 Supreme 
Court A.I.R. 764 it has been held that 
where there is no appeal against the 
order o f remand, you can question the 
order of remand in the appeal filed 
against the final disposal of the case 
itself.

But if the Committee feels that an 
appeal should lie against an order of 
remand, such appeals against orders 
of remand should be directed to be
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disposed of within a particular time, 
say, .6 months. Such a provision is 
found in respect of election petitions 
under the Representation of Peoples 
Act. The third alternative is. when
ever some lacuna is found and the 
•Court feels that it should be remand
ed, instead of remanding the entire 
case, it can ask the trial Court to sub
mit its finding on the particular 
matter on which there is JTlacuna and 
keep the appeal pending before it. 
Then the trial Court will enquire into 
.only those matters on which a revised 
finding is called for and submit a re
vised finding.

Further, some judges resort to re
manding of cases because of statiJtcis 
mentality. Similar mentality is seen 
in the disposal of suits also. For ins
tance, if a suit is decreed ex parte for 
non-appearance of the defendant, the 
defendant within 30 days has got a 
right to plead for setting aside the 

.ex parte decree if he can show suffi
cient reasons for non-appearance. 
He files a petition within 30 days. The 
practice has been, no judge disposes 
jt of even within 6 or 8 months. Once 
he restores it, one more suit is added 
to his file. For the purpose of statis
tic*, they go on keeping pending such 
applications. If a petition is filed for 

.setting aside the ex parte decree or 
judgment, it should be directed to be 
disposed of within a month, if you 
want to set aside an ex parte order 
or  a dismissal for default, you serve 
the notice on the advocate of the other 
side who must be directed to file a 
counter within two weeks and within 
another four weeks the petition should 
be disposed of. Such a provision 
-should be made in the C.P.C. itself.

When once the matter is disposed of 
and if notice of further proceedings 
is given to the Advocate, he should 
not say *1 have no instructions, you 
send it to the party. Unless the 
Vakalath is revoked, the Advocate for 
the party is bound to be served and 
service on him is sufficient service.

One question has been asked whe
ther the proceedings for publication

of r'ecord of rights should be treated 
as civil proceedings. With regard to 
tenancy legislation records o f rights 
are prepared and it will depend upon 
the nature of the proceedings with 
regard to the preparation of the re
cord of rights. Some local Acts make 
the entry which enacts a presumption 
that the entry be presumed as correct 
unless proved to the contrary, for ins
tance, Madras Estates Land Act— 
Section 167. If the local Acts make 
such a provision, then there is alway* 
a remedy before the Civil Court oe- 
cause the presumption is that the 
entry is correct and you can rebut it 
by letting in evidence. But if the 
correctness of record of rights is made 
by the local Act as conclusive, then 
you cannot rebut it. In such cases 
certainly some remedy may be given 
to the Civil Courts by making it civil 
proceedings.

Another question has been raised 
about preliminary objections, whether 
they should be heard along with the 
merits or should be disposed of as pre. 
liminary objections. They should be 
disposed of only as preliminary ob
jections. If you dispose of them along 
with the merits of the case then you 
are not avoiding the delay. If you 
allow preliminary objections to b*5 
heard apart from the merits, in the 
first instance, after issues are settled, 
you can give one hearing for it and 
then dispose of it. Then you can go 
on with the trial of the case. If the 
preliminary obe’jetion is overruled, 
you can say there will be no appeal. 
When an appeal is ultimately filed 
against the decree you can also argue 
upon the preliminary objection. But 
if the preliminary objection is upheld 
and the suit is dismissed, then you can 
give a right of appeal. This will avoid 
delay and ensure the preliminary ob
jections being heard at the earliest 
stage then along with the merits.

Is a provision for review necessary? 
Provision for review is absolutely 
necessary because as a human being 
nobody is infallible. The Court must 
have an opportunity to rectify its own 
mistake. The Courts use their powers



of review only sparingly. Unless it 
is a patent error, a review is not al
lowed. Therefore, review provision 
must be retained. The best illustra
tion as to why a review should be 
sustained is found in the case—Re
view Judgment in Review petition 79 
of 1974 dated 9-8-1974—Logakanatha 
Tholaram vs Gangamradan.

Provisions of Order XI— are they 
necessary? I find Law Commission 
has sustained Order XI. They have 
not omitted it. I think it is also essen
tial. Many Advocates 3d" not freely 
resort to it and use it. But that is 
one of the most efficacious provision 
in the CP.C. Even before trial, by 
discovery, inspection, interrogatories, 
you eliminate delay as some of the 
evidence to be let-in in the suit itself 
could be made available before trial. 
It is very essential and it should be 
retained.

Another question is, whether copies 
of documents and statements of wit
nesses should be furnished to parties 
free cf cost. This may have relevance 
on the first question relating to mini
mising the cost o f litigation. I would 
submit that everybody who comes to 
a Court must be furnished with a copy 
of the judgment free of cost. If he 
wants further copies, he may be asked 
to deposit the charges. The party in 
Madras for example pays Court fee 
of 7 1/2 per cent on the value of the 
subject matter when filing a suit and 
I think he should be entitled to a 
copy of the judgment free of charges. 
Why should he be asked to pay for a 
cony of the judgment separately? 
Bi1;̂  if he is a third party, he must 
pay the charges. But as regards do
cuments and copies of evidence, they 
may be charged because the Court has 
to maintain staff for preparing the 
copies. But in cases where personal 
liberty of a citizen is involved, copies 
of documents and evidence should be 

. furnished free o f charges. But in 
cases involving property rights, 
charges can be levied for such copies 
of documents and evidence.
781 LS—4. ‘

As far as expenses are concerned, 
in some States the Court fee is rather 
very high. Some provision should be 
made for lessening the Court fee. 
though this may be beyond the" scope 
of the amendment of the C.P.C. Be
cause you want cost of litigation 
should be lessened. Substantial ex
penditure is only Court-fee, apart 
from the Advocate’s fee.

Printing can be dispensed with. 
Even in Supreme Court we find in 
most cases records are only cyclostyled 
or typed. Parties can be permitted to 
file cyclostyled copies or typed copies. 
That will be a measure to reduce the 
expenditure on litigation.

One other matter is appeals against 
orders of interim injunctions. Sup
posing a suit is filed and along with a 
suit an application for injunction is 
also filed and if the Court thinks that 
there is a prima facie case for grant 
of injunction, the Court says *interim 
injunction—notice1. Some of the High 
Courts have taken the view that even 
such an order is an appealable order. 
In Madras High Court such orders are 
not treated as appealable orders. Then 
the Court after hearing both the par
ties passes the final orders in the 
matter of injunction, either making 
the injunction absolute or vacating 
it. Then, if any of the parties is 
aggrieved, he can go on appeal. But 
recently following the Allahabad High 
Court, certain High Courts have said 
that an appeal lies even on orders 
like ‘interim injunction and notice’. 
Then we will be flooding the High 
Courts with C.M.As. Some amend
ment should be made that no appeal 
should lie on such order*—that i*— 
‘interim injunction—notice*. The 
Allahabad High Court decision has 
been given in A.I.R. 1970 Allahabad 
376. This is really not a correct ap
proach. The C.P.C. itself defines what 
an order is. Appeal is provided 
against a decree or order as defined 
in Section 2. Supposing an order for 
adjournment is made, you cannot say 
that it is also an order on which an 
appeal lies. That will work havoc.

. Madhya Pradesh and Himachal Pra
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desh High Courts have taken such a 
view following the Allahabad case. 
But it seems to be incongruous. The 
only scope in such an appoax i* vvirc- 
ther without hearing the other side 
on finding that there is prima facie 
case made out for granting interim 
injunction, injunction has been order
ed.

SHRI R. V. BADE: Then according 
to him, there will be two stages.

SHRI K. PARASAKAN: As the hon. 
member pointed out there will be two 
stages of appsals. First interim in
junction should be granted before 
hearing the respondent. The second 
stage comes after the injunction is 
granted. So far no CourtTias decided 
on this except the Allahabad High 
Court and the 1953 Hyderabad Court. 
I have also leferred this matter to 
Justice Kailasam who is the Chairman 
of the Rules Committee to consider 
this in the Rules Committee of the 
High Court. He said that he would 
consider this. It is a.common prob
lem for all the States. It should be 
solved. There should be a common 
procedure with regard to this matter. 
It is not as if the other party has no 
remedy. There is a remedy of moving 
the Court to vacate the order of inte
rim injunction. This aspect should 
also be taken into consideration.

One another submission that I want 
to make for the consideration of the 
Committee is this. I am referring to 
the provisions under Order 1 rule 10 
(a). Writ Petitions are filed in regard 
to service matters seeking justice in 
regard to promotion and other 
matters. In such pases, 70 or 80 per
sons may be involved. In such cases 
the seniority is decided by the Court 
and the affected persons seek remedy 
tijnder Article 226 or 227 of the Cons
titution. The interest of all the per- 
fpns who have to be added as respon
dents is common. The Court hears 
tepiresentations of all the parties and 
dispose® of all the cftes. This sort of 

n £y  j j &  irige in cafes b$tw$$n 
taiidtotda and thte tenant! Ttiere may

be several tenants under one land
lord. 25 or 30 persons might file 
a writ Petition with regard to the 
character of the lands as to whether 
they are pannai or ryoti. The matter 
will be common to all. The nature 
of he case will be the same in re
gard to all the tenants. The Court 
may decide in the case of one ten
ant. It should be made applicable 
to all the tenants without increasing 
the writ petitions. A procedure 
should be made in regard to matters 
of common interest. Because, the 
interest is common with regard to 
all the parties. It would minimise 
drawing people to the Court and it 
would also minimise engaging the 
Counsels by many people, to argue 
the case in such Writ Petitions. Why 
not we follow the Civil Procedure 
Code viz. Order 1, rule 10 in regard 
to matters of common interest? The 
Committee may consider this aspect 
also.

Then I would like to refer to an
other provision made in the amend
ed bill that is wi.h regurj to proviso 
under rule 1. It has been mentioned 
that the following proviso shall be 
inserted, namely: —

‘ ‘Provided further that in appro
priate cases, the Court may direct 
the defendant to file the written 
statement of his defence, if any, on 
the date of his appearance and cause 
an entry to be made to that effect 
in the summons.” . One difficulty 
with regard to this is this. In many 
of the Suits, suit summonses are 
served wthout a copy of the plaint. 
So a provision may be made that 
summons should be served with a 
copy of the plaint. Because we find 
very often summonses are served 
without plaints. So provision should 
be made to serve the summons along 
with plaint in order to enable the 
defendant to have time to get ready 
the written Statement on the nefct 
hearing.

Tften I would like tp refer to ex£- 
cutk*ns und^ Ordgr X X I. Su|>- 
po(rtng a motley cjecjee ifi passed, an 
appeal is Jf&en tfcdnft that. be
cause the appeal is pfcnd&k, there
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is  no stay order. The decree may 
be executed and the property is sold. 
Ultimately, if the appeal is allowed 
restitution is ordered. If third party 
purcnases the property in execution 
o f the decree which is later reversed, 
there is some difficulty. The Madras 
High Court has taken the view that 
if a decree is reversed the court sale 
will still stand. The same thing will 
arise in the case o f a person forging 
a promissory note and getting a 
decree thereon. Suppose appellate 
court reverses the decree upholding 
the case that the promissory note is 
a forgery, ultimately the property of 
the individual which is sold pending 
appeal is not got back by restitution. 
The restitution means that the party 
must be placed in the same position 
as he was before the decree. There
fore, some provision should be 
made with regard to the restitution. 
The Madras High Court has held that 
the sale cannot be set aside in AIK 
404 of 1964 Madras 4104. The 
Supreme Court in AIR 1967 S .C .,
page 609 left the question of the 
right to restitution open (vide 
page 614 para 25). Therefore, there 
should be a provision for restitution.

SHRI R. V. BADE: If this is not
done, he should be giv^n some com
pensation .

SHRI K . PARASAKAN: Cer
tainly, some solatium should be 
given. These were some of the 
matters which I have noticed. I 
have not prepared a written memo
randa, because j  have received the 
letter only on Monday.

SHRI KtyTI BAJ SINGH CHAIIr 
DHARY: Mr. Parasakan, you have
suggested the abolition of Order 
XLIII because you are of the view 
that Section 105 takes care of these 
matters and that there will alto be 
*ome saving of time. Taking this 
argument further, could it not be 
105 takes care of these matters *nd 
tket ther** <wUt * h ?  i>e aavipg of 
lime? T a loo* th i*  «|um ant fur- 
**»r, eowjd it »<*. b* that Jt
Section 115 is deleted, some matters

which go to the court can be avoid
ed and further time could be saved 
because in seme cases the matter 
may be referred for fredh trial and 
there may be subsequent delay?

SHRI K . PARASAKAN: Yes.

SHRI NITI RAJ SINGH CHAU- 
DHARY: You have not said any
thing about Section 100—Right of 
appeal. You must have read the 
provisions in this Bill. When the 
Judge admits the Second appeal, he 
formulates the question of law.

SHR K . PARASAKAN: Yes.

SHRI NITI RAJ SINGH CHAU- 
DHARY; Thereafter, appeal should 
be heard on the questions formu
lated by the Judge while admitting 
tjie appeals.

When that has to be done, the 
party who flies the application will 
certainly, try to convince the judge 
to his or her side and formulate the 
question. Would you ^gree to that 
proposition?

SHRI K, PARASAKAN: I would
make a small alteratipn. The judge 
sbould formulate that question and 
state his reasons for so certifying..

SHRI NITI RAJ SINGH CHAU- 
DHARY: So far as the formulation 
is concerned.

SHRI K. PARASAKAN: I agree.

SHRI NITI RAJ SINGH CHAU- 
DHARY: For giving reasons, you
have reservations.

SHRI K. PARASAKAN: Yes.

Secondly, at the time of admis
sion when a substantial question of 
law is raised, he formulates the 
question o f  -law. When the Respon
dent enters <*ppearance, he may be 
a t o  meet that question of law 
ly  another jwbstantial-question of law. 
i I W  that he-could 4&ly bear 
that substantial question of law, 
can the respondent be able to meet
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it. The point as to what is a sub
stantial question of law has been 
dealt with in A .I .R . 1951 Madras 
969.

SHRI M. P. SHUKLA: If clause 
39 is accepted, is clause 4? necessary.

SHRI K. PARASAKAN: Clause 42 
may be necessary. The lower court 
may decide upon a particular ques
tion of fact or a particular view of 
law but the High Court may take a 
different view and so clause (b) of 
the Section is necessary.

SHRI M. P. SHUKLA: Do you
want both clauses 39 and 42 to re
main?

SHRI K. PARASAKAN: Yes.

SHRI M. P. SHUKLA: Cannot
both the clauses be put in one clause?

SHRi K. PARASAKAN: Yes.

SHRI M. P. SHUKLA: What
about minimising the cost of litiga
tion and the class of people to which 
free legal aid should be g iven ..,.

SHRI K. PARASAKAN: About
the cost of litigation etc. I have not 
applied my mind. Ttiere is some 
discussion for legal aid to the poor. 
While submitting the written memo
randum, I will look into this matter 
also.

SHRI M. P. SHUKLA: What is 
your view with regard to avoiding 
delay and simplifying the existing 
procedure?

SHRI K. PARASAKAN: With
regard to minimising delay in execu
tion. Frequent adjournment of exe
cution petition even where judg
ment debtor pays only a small 
amount towards decree should be 
awarded. Unless one-fourth of the 
decreed amount or more substantial 
amount is paid, no adjournment 
should be granted. Some such pro
vision can be made. With regard 
to delay' in guit$ cdurt can fee liberal

in granting adjournment for filing 
written statements. But once a 
written statement is filed, adjourn
ment should not be freely granted. 
Once a tria] commences, it should go 
on day after day till it is finished 
unless there are special reasons ior 
adjourning it. After finishing one 
suit the judge can take up another 
suit. Suits should be tried day to day 
and (finished. Granting adjourn
ments on flimsy grounds should be 
discouraged.

SHRI R. V . BADE: Sometimes
all the witnesses may not come oa 
the same day.

SHRI K . PARASAKAN: You
examine the witnesses present but 
for other witnesses, do not adjourn 
for two or three weeks but one day 
or two days.

As regards disposal for statistical 
purposes, if a case is dismissed on 
grounds of default or decreed ex- 
parte and if petition is filed for res
toration or to set aside ex-parte 
decree, it should be disposed of with
in another one month.

SHRI M. P. SHUKLA: Some
times the parties in the civil cases 
see that their cases are adjourned 
on some excuse or other and the 
rules in the Civil Procedure Code 
give scope for such things. To 
avoid delay and corruption in the 
court, what do you suggest?

SHRI K . PARASAKAN: In the
written memorandum I will deal 
with it. In ‘conditional orders’ many 
apply for extension of time. That 
causes delay.

> SHRI M. P. SHUKLA: Some un
scrupulous lawyers are responsible 
for it. /

SHRI K . PARASAKAN: There
should be cb^e of conduct among, 
lawyers. It* started aa i  TOble pt6^
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to charge a fee. it ig the jurist that 
gave the judgment and Roman 
Emperor issued the decree on tihe 
basis of the judgment of many 
jurists. That is how the practice of 
judgment and decree came into 
being. The legal profession started 
as such noble profession. But now 
it has changed and many lawyers 
treat it as if it is a business. What 
I say is lawyers must have some 
norms and code of conduct.

SHRI B. R. KAVADE: Some
times I am in a sugarcane area a nd 
persons work there for three or four 
months in a year, coming there leav
ing their villages. I am not able 
to contact my client. What am I 
to do?

SHRI K . PARASAKAN: You can
inform the Court and the Court can 
Issue summons. In fact three 
months* time is given for issuing 
further summons. That is in order 
to enable the other party to find the 
whereabouts of this person. If you 
are not able to contact the client, 
you can inform the Court through 
memo and court can contact the 
man through summons. It can be 
done like that.

MR. CHAIRMAN: I might in
form members that Mr. Parasakan 
has said that for the points that he 
had not covered so far, he will sub
mit a written memorandum to us 
later.

SHRI B. R. KAVADE: What
.about preliminary objections?

SHRI K . PARASAKAN: They
should be heard and disposed of 
quickly.

SHRI R. V . BADE: In 27th re
port Law Commission has given some 
arguments regarding Sec. 115. Do 
you agree with it. What is the 
alternative you suggest?

SHRI K . PARASAKAN: What
*he Commission has said is a safe

guard against frivolous revision. 
What I say is that may be retained. 
This is a fertile area for the juniors 
to operate. They do not get oppor
tunity to argue heavy cases like writ 
appeals, original suits etc. They get 
opportunity only in petitions and 
CRPs and second appeals. Some do 
not send juniors even for second 
appeals. After all juniors should be 
trained sufficiently. By taking this 
section, you are taking away that 
field for juniors. Retaining Sec. 115 
is a help for them.

SHRI R . V . BADE; What about 
Sec. 80?

SHRI K . PARASAKAN: That
should be omitted. By that number 
of writs coming will be reduced. At 
present, even though it can come 
in the form of suits, writ is resorted 
to, for dispensing with notice. Pre
viously when notice wag given, they 
investigated the matter and if there 
was sufficient ground, they settled 
the matter. Now it is not the case. 
By the time it goes to four sections 
in the Government office, the two 
months’ time is lost and the party 
is ready with suit. Very often it is 
replied as this. *Your threatened 
suit is awaited9. So what I say is, 
when it is not serving any purpose, 
it is better it is omitted. Out of 
100, they might not have settled even 
in 10 cases.

SHRI R. V . BADE: Suppose the 
party buys a property in auction 
which is held in execution of a decree. 
If sale is set aside later on, what is 
the remedy for the buyer?

SHRI K . PARASAKAN: He wiU
get back the money he had paid plus 
a solatium of 5 per cent. That may 
be increased to 7 per cent.

SHRI A . N. MAHATA: What are
your arguments for retention of 
Sec. 115? If it goes, remedy is 
there under Article 227.

SHRI K. PARASAKAN: If it
goes, he will come under Article 227.
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By abolishing it, number of cases is 
not going to be diminished. You 
will only destroy the fertile field for 
juniors.

SHRI M. S. BISHT: In German
Democratic Republic, the Government 
provides lawyer for defendant also. 
Don’t you think that system is better 
here also,

SHRI K. PARASAKAN: In cri
minal cases, when tlhe accused is 
poor, the Court appoints .an advo
cate, amicus curie, I agree that the 
procedure in German Democratic 
Republic may be followed.

MR. CHAIRMAN: Then on these
questions you are in agreement.

SHRI K. PARASAKAN: Yes, I
agree.

MR. CHAIRMAN; Mr. Daga, Mr. 
Parasakan has deposed on the ques
tionnaire tbat we have circulated. 
He ha? also suggested voluntarily 
with regard t»  certain sections and 
he has also .assured the Committee 
that he would submit a written 
memorandum: to the Committee. He 
will cover all the pointy in a com
prehensive manner in his memoran
dum.

SHRI M. C. DAGA: I suppose
you are in the Bar for the past 30 
years or ao. .

SHRI K. PARASAKAN: For
thirty-five years.

SHRI M. C. DAGA: From your
experience, you caji give your views 
on the amendments proposed in this 
bill. I want a clarification with 
regard to a provision in tlhe amend
ing Bill. Now the government 
has suggested certain amendments to 
the Bill with a view to eliminate 
delay in disposing of cases. Do 
you propose any other suggestions 
or you agree with all the sugges
tions made in the BilL

SHRI K . PARASAKAN: I most
ly agree. Most of the suggestions, 
are agreeable to me. Here I would 
suggest that trial suits should be 
taken in a chronological order. 
When the case 70 is pending, 71 or 
72 is taken up. In the trial of suits, 
as far possible, should be taken in 
a chronological order, unless there 
are valid reasons. They should go 
by chronology.

SHRI M. C. DAGA: Do you
agree with provisions made under 
sutMclauses (b ), (c ) , (d) and (e) 
on page 26 in toto or partly? Being an 
advocate, do you want them to be. 
retained or deleted?

SHRI K. PARASAKAN: I agree
with C also because it can be ad
justed by an advocate. Even in the 
part heard cases, his Junior can 
appear and carry on the case. Even 
if he has any other work, he can 
finish it and attend thi$ work.

SHRI M. C. DAGA: Have you
gone through the Bin which ha* 
beep recently introduced in the 
Tamil Nadu Legislature with regard 
to an amendment to the Civil Pro
cedure Code?

SHRI K. PARASAKAN: I have
not gone through the Bill.

SHRI M. C. DAGA: Have you ap
plied your mind to the clauses re
lating to Directive Principles?

SHRI K. PARASAKAN: No. If
the hon. member can tell me the 
clauses, I shall submit my views on 
them.

SHRI M. C. DAGA: Clause 23,
24, 55(a), 73(3),' 75(1) (4) (19)
(29), 84(3) (7) and (8), 9 2 (l)(d ),
93(3) and clause 102, which give 
effect to the Directive Principles of 
the State Policy.

SHRI K. PARASAKAN: I shall
go through those clauses and submit 
my comments on them also in my 
written memorandum.
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MR. CHAIRMAN: We are thank
ful to you for having come here and 
given your viewg and valuable sug
gestions. You also take into con
sideration the suggestions made in

the Law Commission Reports and 
send your replies to the Committee 
as early as possible.
[The Witness then withdrew]

II. Shri P. R&machandra Reddi, Advocate-General, Government of Andhra 
- Pradesh, Hyderabad.

[The witness was called in and he 
took his seat]

MR. CHAIRMAN: Before you
start I draw your attention to Direc. 
lion 58 of the Direction* by the 
Speaker which reads as follows:—

“58. Where witnesses appear 
•before a Committee to give ev i
dence, the Chainmen shall make it 
clear to the witnesses that thair 
evidence BhaU to* treated ^  pub
lic arid ig liable to be ?ufrliaked 
unless thtiy rfpecifie&Hy desire tibtt 
all or any part of the evidence 
given by them ife to be treated as 
confidential. It shall, however, be 
explained to  the witnesses that 
even though tlhey might desire 
their evidence to be treated as 
confidential such evidence is liable 
to be made available to the Mem
bers of Parliament."

SHRI P. RAMACHANDRA 
REDDI: The government itself is
interested only in three provisions 
proposed in the amending bill. First 
is Section 80 of the Civil Procedure 
Code. Second is Section 82 and the 
third is Order 27 of the Civil Pro
cedure Code.

So far as Section 80 is concerned, 
tlhe omission of the Section is ob
jected to. So far as section 80 is 
concerned, ftm ajr be noted that two 
months notice was given to the 
Government. An opportunity was 
afforded to the ' Government to 
examine the merits of any claim 
that is made py  an outsider. It 
enabled the government to consider 
whether it was a fit case of settling 
the claim and Whether the claim was 
legitimate or not. There has been

justification for the criticism that this 
provision had not been made use of 
for the purpose for which it was 
originally intended. But still, I 
submit that the total abolition of 
the provision may not be good in 
the public interest. Whatever the 
intention of the original section be, 
with the advent of the Constitution 
and change in the concept of the 
objectives of State as Welfare State, 
the State ha* come to uqdert&ke 
several transactions of commercial 
nature, apart from several schemes 
wfeioh the State undertakes in order 
U vgivc effect to 4he pnMic, pplicief. 
Therefore, the State has come to 
safeguard itself from innumerable 
litigations not merely with reference 
to commercial activities but also 
with reference to activities of a 
Welfare State. This situation waff 
not anticipated at the time when 
Section 80 was introduced in the 
Code. Therefore, I would submit 
thfet if the committee considers that 
two months time is a long time, 
there must he some reasonable time 
for the State to take a decision, say 
a month’s time should be there, be
fore fcny action is taken against the 
State in a Court of Law.

Now with the expansion of the 
State’s activities, the subject matter of 
litigation in eVery case is dealt with 
by more than pne Department. Some 
sort of co-ordination is neccssary bet 
ween t*he varioug Departments dealing 
witji a particular subject-matter of a 
particular case, and this will take time.
If you do away with the two-month 
period, that means any court can grant 
any ex parte interim relief against the 
Government. Now with reference to 
the public services and with reference 
to activities which bring in revenue



46

to the State or toe undertaking of any 
development programme, any ex parte 
interim order without a period of 
notice is boun<TT6 cause substantial 
loss of revenue and also public dissa
tisfaction. For instance, a public ser
vant on the verge of retirement may 
file a suit that till the court decides 
the correct date of birth he should 
not be retired from service. The Go
vernment may consider that it is un
desirable to continue him in their ser
vice but according to the order of the 
court he cannot be retired in another 
case relating to excise contract, one 
contractor may file a suit that the 
other contractor to whom contract is 
given and who is the highest bidder 
is disqualified under the rule and if 
the court passes an interm order, the 
State will be losing revenue on that 
account. So, to understanding the nat
ure of the claim and to make prepa
ration to face any possible litigation, 
some reasonable notice would have to 
"be provided before the State 
is proceeded against in a court. I would 
submit that at least a month's 
notice is necessary. The State is 
certainly not a favoured litigant but 
It stands on a different footing from 
that if the ordinary citizen. So, firstly 
the State must have reasonable not
ice of any possible claim against it be
fore action is commenced. The period 
o f three months is a longer period and 
that can be retained in Order 27.

Section 82 provides for a report be
ing sent to the Government by the 
court whenever a decree is passed 
aginst the Government. Now a cord
ing to the amendment proposed, in
stead. of the report to the Govern
ment, some notice should be given to 
the Government Pleader and that I 
submit would not lead to any practi
cal result. The Government Pleader 
handles a number of cases and there is 
a regular general correspondence bet
ween the Government Pleader’s Office 
and the Government. If the Govern
ment. Pleader is to be informed that 
a decree has been passed against the 
Covemment there is no notice neces
sary to be sent to the Government.

Pleader because he will automatic
ally know that a decree has been 
•passed against the Government. 
Therefore, the present Section 82 
which requires the court to sent a re
port to the Government about the de
cree being passed, would be a more 
salutary provision, as that would 
command the immediate attention of 
the Government. If it is to be a part 
o f a routine correspondence which the 
Government Pleader had to carry on 
with the Government, the importance 
of communication of the decrefe may 
not even be realised by some of the 
officers of the Government. I have 
come across cases wherein on account 
of the delay in the creditor went and 
attached the treasure for the realisa
tion of small amount. The whole pur
pose of Section 82 is that the Govern
ment must be made aware of the de
cree passed by the court and there
fore that provision should be retain
ed. No particular reason has been sug
gestion for the change.

SHRI M. p. SHUKLA: With regard 
to Section 80, you insist only on some 
time being given to the Government. 
You do not insist on the form provided 
in the section.

SHRI P. RAMACHANDRA REDDY: 
I do not insist on the form but the 
Government should be informed 
about the gist of the claim.

SHRI R. V. BADE: The cause o f the
notice should be given.

SHRI P. RAMACHANDRA REDDY: 
Notice should be given. The gist of 
the claim should be given. It need 
not be in any. particular form,

SHRI R. V. BADE: So you want a 
report from the court about the decree 
passed by it and not a report from the 
Government Pleader to the Govern
ment.

SHRI P. RAMACHANDRA REDDI: 
Yes. A report from the court would 
command better respect and immediate 
compliance. Why should there be a 
change?
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SHRI M. C. DAGA: Please give us 
-statistics lor the last three years as 
how  many claims had been settled, 
how  many had been replied and what 
is  the percentage o£ settled claims to 
the total notices received?

SHRI P. RAMACHANDRA REDDI:
I shall ask the State Government to 
sent those statistics to you. But I might 
be permitted to say this. In the case 
o f  Government, it is the custodian of 
public property. They require time to 
get particulars. In one case of petrol, 
for interim injunction of 15 days got 
by the dealers* the government lost 
20 to SO lakhs o f rupees. They took 
15 days to collect materials and get 
the stay vacated.

SHRI M. C. DAGA: That may be 
one in 100 cases. Should we say then 
that in revenue matters, the Sec. may 
be retained.

SHRI P. RAMACHANDRA REDDI: 
It is difficult to classify like that. That 
is why I say a via media; give I mon
th notice. I am not sacrosanct about 
the form of notice.

SHRI M. C. DAGA: Do you note 
that the Law Commission has conclu
ded in its 27th and other reports in 
3 reports that the Government and 
public officers had not made use of 
this opportunity afforded to them un
der this Section.

MR. CHAIRMAN: Let me inter
vene. If Government or any officer 
acting in hig official capacity has not 
done the duty properly and if litigant 
'finds that there has been wrong, he 
gives notice. If on receipt o f notice, 
the officer finds that there is wrong 
and if there is genuine desire to set
tle the claim, well and good. This 
notice would serve the purpose and 
the litigant would be saved of the 
tjourt fee. That is before the suit is 
■filed. But our experience does not 
justify that. The Llaw Commision has 
also found that the public officers had 
not made usfe of this opportunity 
under the Section. The experience of 
many M.Ps is that this is time-consu
ming and only delays matters and

Government does not care for it in 
majority of cases. In regular suit also, 
before filing a suit notice is given to 
the other party that such and such 
money is due. If the other party has 
not remembered it, can settle the 
matter before the suit is filed. But that 
notice to Government* has not been 
made use of. That is our grievance. If 
liability ^  settled, then Sec. 80 is 
meaningful. -

SHRI P. RAMACHANDRA REDDI: 
I had found that in some districts, 
there is quick response to this notice. 
In the State capital, there is lethargy 
than in the districts. It varies from 
district to district. That is why I say, 
don’t take it away but let the notice 
period be for 1 month.

SHRI M. C. DAGA: In railways, 
they lose 10 to 12 crores o f rupees per 
annum. I issued two notices; one un
der Sec. 79 of the Railway Act and 
the other under Sec. 80 of the Civil 
Procedure Code. Even then the officers 
do not settle the matter. That is why I 
had pointed out how the Law Com
mission had concluded in three of its 
reports that the opportunity afforded 
under this Section had not been made 
use of by the Government officers.

MR. CHAIRMAN: We wiU ad
dress all the State Governments and 
departments concerned, whoever it 
might be, to give their suggestions 
regarding action taken on Section 80 
as well as Section 82. That is what 
we have decided yesterday.

SHRI M. C. DAGA: Do you
consider that two months is a long
period to pay the amount?

SHRI P. RAMACHANDRA REDDI: 
I have not said anything about the 
time. I have said that report must 
be sent by the Court to the Govern
ment. For the time, I am not object
ing.

MR. CHAIRMAN: Regarding sta
tistics, you have said that you will 
send it after contacting the con
cerned Department. That is all right 
I would like to seek a clarification
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from you with regard to utility of 
Section 82, as proposed now. Is it 
your suggestion that the intention of 
this Section should be that once the 
Court send its order with a court 
seal to whomsoever, the Government 
should not stagger the suits, and 
that they will settle the claims with
out delay within two months.

SHRI P. RAMACHANDRA REDDI: 
That is the purpose. The three 
months time is to satisfy a decree 
against the Government. Within 
three months, the Government is 
suppose to settle the claims. It is 
now sought to be mfluced to two 
months. It ii the intention that the 
Government should not prolong the 
payment and that it should settle the 
claims. On that we are seeking in
formation regarding settlement of 
decree order by the Court within this 
period.

SHRI M, C-. J3AGA; Under Sec
tion 82, the Court may extend the 
time from time to time. Now under 
clause 29, it h$s been stated that 
where in a suit by or. against the 
Government or by or against a public 
officer in respect of any act purporting 
to be done by him in his officlalcapa- 
city, a decree is passed against the 
Union of India or a State or, as the 
case may be the public officer, such 
decree shall not be executed except in 
accordance with the provisons of sub
section (2) .  The court may, in its 
discretion, and from time to time 
extend the period and send an inti
mation to the Government Pleader, 
by whatever name called. My con
tention is why such a long rope 
should be given to the Court.

SHRI P. RAMACHANDRA REDDI: 
Now a change ha$ been effected. It 
has been changed from the date of 
such report to form the date of such 
a decree.

SHRI M. C. DAGA: So when once 
a decree is passed, it is a sufficient 
notice for the Government to settle

the claims. Even then the claim is 
not settled. j

SHRI P. RAMACHANDRA REDDI: 
Then execution has to be taken. 
The Court may extend the time from 
time to time. It is left to the discre
tionary power of the Court.

SHRI M. C. DAGA: Siqppofle the 
government files a suit agaiast a 
citizen. The citizen asks for exfenr- 
sion of time. Will the government 
give extension of time?

SHRI P. RAMACHANDRA REDDI; 
The government may not ag*,ee.

SHRI M. C. DAGA; Why?

MR. CHAIRMAN: We> shall for
mulate our own decisions. ii> the 
amending bill it >has been suggested 
that the period will count from the 
date of such decree. Do you think 
that three monthtf tin *  is sufficient 
for the Government to 'settle the 
decree?

SHRI P. RAMACHANDRA REDDi:
3 months are quite sufficient. The 
three months time should be , retain
ed in the Section.

MR. CHAIRMAN: You have ma46 
a distinction between a Governttiertt 
Pleader or any advocate ay such 
acting on behalf of the Government! 
Is he not a public servant for that 
purpose? As Shri Daga tag pointed 
out, when a decree is passed, the 
lawyers of both the sides or Pleaclers 
as the case may be get a notice. 
From that time 3 xnonths time, 
there. I think ^t shpuld be, .sufficient. 
Instead from the date of report, in 
the amending , bill it haSfii)een sug
gested that it would fye from the dgt? 
of such decree. t

SHftl P. R A I^ C lU N D R A  REPPi: 
Three rn^nths time from the dat$ of 
decree is all,right. , t

SHRI R. V. BADE: I think the
amended clause is better suited far 
the purpose of the Government than 
the previous one.



MR. CHAIRMAN: In that also| the 
Court has been given unfettered and 

j- unlimited dicision to extend the time 
k too many times. How long they will 
f extend is not known.

i SHRI M. C. DAGA: Why should
; there be a distinction between a state 
| and a citizen. When a judgment is 

pronounced and a decree is passed 
against the Government it is the duty 
of the Court to inform the Government 
in time.

SHRI P. RAMACHANDRA REDDI: 
Such provisions have been interpreted 
by the Supreme Court and held con
stitutional on the ground that the 
government has no personal interest 
in any litigation. Only as a Custodian 
of public interest arid in charge of 
public administration the government 
has to act. Ordinarily the government 
does not want to cause hardship to the 

r public unless there is some
thing malafide

SHRI M. C* DAGA: Sueh th in gs
h ap p en  b e ca u se  th e  G o v e rn m e n t 
e m p lo y e e s— th e la w  officers— are n ot 
very a lert in th e ir  d u ty .

SHRI P. RAMACHANDRA REDDI: 
Unfortunately it is so in some cases. 
Till last moment they do not take any 
diligent action.

MR. CHAIRMAN: You kindly
study the questionnaire and give 
your reply later in writing.

SHRI M. P. SHUKLA: You kindly 
go through the questionnaire and 
give your answer so that it may 
assist the Committee to come to pro

p e r  conclusions.

SHRI P. RAMACHANDRA REDDI:
I require time to study it and I will 
send the reply later.

On behalf of'the Bar Council of 
Andhra Pradesh, I have a few sug
gestions to make on the provisions, of 
the Bill.

As regards Section 2, in clause (2) 
the wor Is ‘and may be either pre
liminary or final are proposed to

be omitted. So far as mortgage 
suits are concerned, the amending 
Bill seeks to do away with the dis
tinction ‘preliminary or final’ . 
There is no purpose in taking away 
from the definition ‘either prelimi
nary or final’ and the deletion of 
these words may not be desirable.

MR. CHAIRMAN: We will look 
into it.

SHRI P. RAMACHANDRA REDDI: 
Section 90 is sought to be amen
ded by adding the Explanation 
with regard to finding incorpora
ted in a decree. The Explanation 
should be deleted because 
there can be a decree but the decision 
may not be the same because no 
decree will contain an adverse find
ing. Findings will be given in the 
’judgment and the decree is the final 
conclusion. Therefore, there is no 
question of any finding in a decree.

MR. CHAIRMAN: You are nuk
ing a distinction between a finding 
and a decision. In Judgment
there is a Adding and on the basi»'of 
the finding a decree is passed by the 
court. The decree will >be in favour 
of a person but the findings may con
tain certain adverse remarks. While 
he will be satisfied with the decree 
passed in his favour but so far as the 
adverse remarks in the findings are 
concerned, he should be enabled to 
file an appeal to quash it

SHRI P. RAMACHANDRA REDDI: 
The Explanation says that the find
ings must be incorporated in the 
decree. When once it is incorpo
rated in the decree, the decree it
self is against him.

MR. CHAIRMAN: Anyway that
is a matter which will have to* be exa
mined. The basis on which the 
amendment has been proposed 
should be examined.

SHRI M. C. DAGA: For instance,
a decree may be passed in favour of 
the plaintiff but the finding may be 
against him.

SHRI P. RAMACHANDRA REDDI: 
According to the Explanation, only



If the finding is incorporated in the 
decree, the aggrieved party has got 
a right of appeal. So, the Explana
tion should be deleted.

ME. CHAIRMAN: Your point
.seems to be dear. You are not 
against the appeal being provided 
against the finding with an adverse 
remark to the party who wins the 
^ase. He should be enabeld to appeal 
against it so that the adverse remark 
can be removed. Therefore, your 
suggestion is that the world incorpo
rated’ should be deleted. That is a 
very fine point you have raised.

SHRI P. RAMACHANDRA REDDI: 
Then Section 100 should not be in
terfered with. The present amend
ment will practically destroy the 
right of second appeal. Also every
thing will depend on the decisions of 
the subordinate courts. This amend
ment is not based on a realistic 
appraisal of the character of the judg
ment o f the subordinate courts. If 
you only say ‘substantial question of 
law* there may be little or no case 
whatever for the second appeal. 
The substantial question of law 
was interpreted by the Supreme Court 
in 1962 (1314) in the case filed in the 
Madras High Court in *1951 (969). 
They have 6tated that the substan
tial questions of law are highly com
plex legal questions on which there 
is a conflict of jtxdicial opinion.

SHRI M. C. DAGA: In the case 
of appeal to the Supreme Court the 
High Court should certify that it in
volves a substantial question of law.

SHRI P. RAMACHANDRA REDDI: 
"Yes. The High Court will give that 
certificate.

MR. CHAIRMAN: The High Court 
certifies only in rare cases.

SHRI P. RAMACHANDRA RED
DI: The present door open to the liti
gant should not be closed. You can
not ask for issue of certificate. Evon 
nov/ in admission stage, they are

strict. It is posted before a Judge 
and even though it is not strictly in 
the form of certificate, he verifies 
whether there had been error in law ^ 
etc. Then only the appeal is admit
ted. So let the status quo continue. 
Substantial question of law are com
plex legal questions on which there is 
conflict of judicial opinion. That is 
there for Supreme Court. Even for 
High Court you need not insist on 
that. The second appeal comes if 
there is error of law. Error of low 
is not substantial question of law. If 
you shut the door, then there could 
not be appeal against ‘error of law*.
If the lower court has ‘erred in law* 
and if you say that certificate of ap
peal can be given only in substan
tial question of law*, that suit where
in there had been ‘error in law* in 
lower court, cannot at all come to 
High Court. Surely that is not the . 
object, I think, of this Bill. i

MR. CHAIRMAN: You have given 
a good point. What will happen if the 
word •‘substantial” is omitted.

SHRI P. RAMACHANDRA REDDI: 
Then there is no necessity for amend
ment. The status quo remains.

SHRI M. C. DAGA: Law Commis
sion Kas studied this question in 20 
pages and given its report.

MR. CHAIRMAN: Mr. Reddi had 
given is the benefit of his experience 
and we are thankful to him. He has 
said that he would ask the Govern
ment to send us the statistics. He had 
given us valuable suggestions. An
other witness is waiting. We are 
thankful to you, Mr. Reddi for your 
suggestions.

SHRI P. RAMACHANDRA REDDI:
I want to say only one thing more. 
Sec. 115 may be retained. It should 
not go. Article 227 may be there. But 
that is a cos tiler process. This Sec. 115 
is there even for the poor. Don’t take 
it way.
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Another point also I would like to 

submit. This Civil Procedure Code 
amendment may not be sought on the 
ground that person^ entrusted with 
administration o f justice or law have 
not been liberal in the interpretation. 
That can hardly be any ground for 
amendment of civil procedure code.

SHRI M. C. DAGA: Only one ques
tion, Sir. Why do you want Sec. 100 
to be there.

SHRI P. RAMACHANDRA REDDI: 
Suppose there has been defect in 
procdure which has affected dispensa
tion of justice. It is ground for second

appeal. But such things would be ex
cluded by your present amendment 
That is why I say let the present thing 
remain. I have already explained it

MR. CHAIRMAN: Thank you Mr. 
Reddi. On behalf of the Committee 
and on my own behalf, we thank you 
lor the valuable suggestions you have 
given us. I can assure you that oyur 
suggestions will be carefuly consider
ed by the Committee.

SHRI P. RAMACHANDRA REDDI: 
Thank you.

[The Committee then adjourned]
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I. Shri G. K. Govinda Bhat, Cnief 
Justice, High Court of Karnataka, 
Bangalore.

(The witness was called in and he 
tock his seat.)

Tvxil. CHAIRMAN: Mr. Chief Jus
tice 1 am glad to welcome you to our 
deliberations. But before we actual
ly : cur work, 1 want to draw
yo.' attention to direction 58 of the 
Directions by 1h<j Speaker which 
say? that the evidence that you give 
before us would be treated as public 
-and as such is liable to be made 
public. If you desire that all or any 
part of your evidence should be 
treated as confidential, it will be 
treated as such; but even so, the evi
dence will be made available to 
other members of Parliament.

We have received your memoran
dum. After you make your submis
sions, the hon. members would like 
to seek some clarifications. Now I 
request you to make your submis
sions.

MR. CHIEF JUSTICE: Whatever I 
have felt strongly about certain 
clauses of the Bill, I have put my 
ide^s in the memorandum Hhat I 
have submitted. I am not hesitant 
to make them public. I shall not feel 
shy to speak in the public.

MR. CHAIRMAN: I request the 
hon. members to seek clarification 
from Mr. Chief Justice.

SHRI NITI RAJ SINGH CHAU- 
DHARY: You have stated in your 
note that the Court which makes a 
submission to other court should it
self indicate the date on which the 
parties will have to appefar before 
the next court. We thank you very 
much for your suggestion. With re
gard to the second point which you 
have raised viz., section 54, this is a 
maltter which Requires some consi
deration. In A rt 31 of the Consti
tution we have s6me difficulty. The 
ryotwaui estate is defined as an 
estate,

m t CHIEF JUSTICE: That is a 
matter wfaich is v^ry muph affect
ing our State. Who are the persons

that appeal for partition? It is only 
those persons who have been given 
unless lands will approach the court 
for effecting proper partition. In 
Madras State all ryotwari estates 
partition will be done by the court. 
Therefore section 54 should be t ’ hri- 
nated o- so th: t th : ease '̂ ^ ided 
by *the Revenue autnorities should be 
made appeallable to the courts.

SHRI NITi RAJ SINGH CHAU- 
DHARY: Do you not agree that whiie 
admitting the appeals, if responsibility 
is placed on the judges to settle the 
question of law that is involved and 
to state it in the order sheet; will that 
not put some obstacles?

MR. CHIEF JUSTICE: I have ela
borately dealt with section 100. My 
own experience is if you ask the judge 
to give reasons for rejection, they 
would rather reject it than giving rea
sons. Most of them will not be able 
to give reasons. They may not be 
able either to grasp the law or the 
scope of the second appeal. Sometimes 
the accummulation of the work might 
be the main reason for not assigning 
reasons.

SHRI NITI RAJ SINGH CHATj 
DHARY: Why not we give a go by to 
these revision petitions?

MR. CHIEF JUSTICE: Sometimes it 
is necessary. In a recent case of 
Bangalore University, an appeal peti
tion was preferred against the order 
of a Munsif Court. This is a case of 
appointment of some Readers and Pro
fessors in the University. The Munsif 
court had granted an injunction. The 
Civil judge had confirmed the order. 
When the matter came up before me 
in a revision petition, I set aside the 
order. I have observed that the orders 
of the lower courts was perverse. 
If I had not interferred, the litigation 
would have gone on endlessly. Whe
rever there is abuse of power, the 
High Court must intervene.

SHRI NITI RAJ SINGH CIIAU- 
DHAJtY: Is it not yojux experieuce 
that * person who is. affluent, he wiT 
go in revision aqd thereby harass the 
poor litigant?



MR. CHIEF JUSTICE: The High
Court is not expensive; both can go
to the courts.

SHRI NITI RAJ SINGn CHAU- 
DHARY: Is it your view that even 8 
pauper can approach the High
Court?

MR. CHIEF JUSTICE: To our court 
even poor people approach.

SHRI D. L. SENGUPTA: Who
often comes to the courts, whether a 
poor man or a rich man?

MR. CHIEF JUSTICE: The litiga
tion is very much in the blood of our 
people. Therefore rich and poor alike 
come to the courts. The powers should 
be exercised with a sense of responsi
bility. The trouble is not with the law 
but with the persons who administer 
the laws.

SHRI D. L. SENGUPTA: I will
draw your attention to page 9 of your 
memorandum. May I know whether 
an appeal would lie only against these 
orders and not against every order?

MR. CHIEF JUSTICE: Yes.

SHRI NITI RAJ SINGH CHAU- 
DHARY: I would like to have your
views with regard to retention of 
order 43.

MR. CHIEF JUSTICE: I think it
should be retained. Sections 54, 100 
and 115 should be deleted.

SHRI NITI RAJ SINGH CHAU- 
DHARY: A  provision in the Bill is
proposed to be made by insertion of 
Rule 10 by which the responsibility 
is being cast on the advocates to in
form the court about the demise of 
his client, will that not serve the 
purpose?

MR. CHIEF JUSTICE: This may
serve the purpose.

SHRI NITI RAJ SINGH: CHAU-
DHARY: With regard to Order
XXXIX , in the first para you say 
that the proposed provision to Rule

3 makes it impossible for the Court 
to grant an exparte injunction in 
appropriate cases. This provision is 
sought to be added so that delay 
is minimised and the Court is not 
barred from granting injunction 
if the party satisfies the Court’s 
conscience and an affidavit in support . 
of it.

MR. CHIEF JUSTICE: You have
to make proper provision.

SHRI NITI RAJ SINGH CHAU- 
DHARY: At what point? Would it be * 
to Order X X  Rule 1?

MR. CHIEF JUSTICE: You have to • 
make in Order XXXXI.

SHRI NITI RAJ SINGH CHAU- 
DHARY: How the trial Court will 
have jurisdiction under Order 
X X X X I? Supposing we have it in 
Order X X  empowering the trial . 
Court—what is your view?

MR. CHIEF JUSTICE: Provision «
should be made though I had not 
made up my mind as to where it 
should be added.

SHRI M. C. DAGA: Regarding
Order X, Rule 2 (1) (a) you have 
stated that it is not desirable to make 
it obligatory on the part of the Court 
to examine the parties orally at the 
first hearing of the suit, and that the 
existing provision does not require 
any change. How do you support this 
view?

MR. CHIEF JUSTICE: The exist
ing provision itself says that. It is 
not a real stage of evidence; it is only 
for obtaining clarifications.

SHRI M. C. DAGA: The subject
can be narrowed down by examina
tion. Even the Law Commission in 
its 27th Report has stated that it is 
mandatory, the party should be 
examined. This suggestion was given 
in 1964 and again it was endorsed 
that the party should be asked to 
give the statement so that the sub
ject can be narrowed down and tim e 
can be curtailed. You have simply 
said that it requires no change, ypje 
want to know the reasons? ‘
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MR. CHIEF JUSTICE: There is

already power in the Court to 
examine. What is the purpose of 

& examining the witness? Issues are
' framed in the chambers of the Judge,
1 but not in the presence of lawyers.

SHRI M. C. DAGA: Would it not
% be more beneficial if this is made

mandatory and parties are examined?

MR. CHIEF JUSTICE: It all
depends upon the officers.

SHRI M. C. DAGA: Regarding
Order IX, Rule 13, you say that the 
explanation should be omitted. How 
do you justify this?

MR. CHIEF JUSTICE: The scope
of an appeal is entirely different 
against an exp arte decree and an 

» application to set aside the decree.
. When the scope is different, the ex

planation as it now stands will not 
be correct.

SHRI M. C. DAGA: He can also
mention before the Appellate Court.

MR. CHIEF JUSTICE: He cannot
argue in appeal what is not in the 
trial court. The scope of the appli
cation is entirely different.

SHRI M. C. DAGA: He would give 
the reasons in order to set aside the 
exparte order passed by the Court.

MR. CHIEF JUSTICE: That cannot 
be urged in appeal. I would not have 
chosen to give evidence, but for this 
Section 100, which I feel strongly 

% about it.

SHRI M. C. DAGA: In your Memo
randum, you have stated Clause 58 

« may be omitted. In appropriate cases, 
if he is asked to file the defence state
ment, what is wrong in it?

* MR. CHIEF JUSTICE: At present,
the subordinate judicial officers, in 
most cases, never practised before 
taking up the post and some of them 
were mere clerks and they do not 

V  kave very wide knowledge on legal 
781 LS—5.

matters. If these powers are given, 
I do not think it would serve the 
purpose.

SHRI M. C. DAGA: You have
rightly said that 80 per cent of the 
subordinate jmdicials are incompetent 
officers.

MR. CHIEF JUSTICE: I have not
said mathematically. I said 80 per 
cent of them are incompetent.

SHRI M. C. DAGA: You have
given reasons also. If we pay more 
for the judges, would it solve all the 
problems and honesty will prevail in 
courts?

MR. CHAIRMAN: I would like to 
draw the attention of the hon. Mem
bers that the Learned Chief Justice 
has touched upon the instances en his 
own experience to highlight certain 
points. During the course o f his 
deposition also, the Chief Justice has 
stated that he is more concerned with 
one particular aspect of the Bill on 
which he has elaborately explained. I 
think on other points mentioned by 
him, he has not gone into it.

SHRI M. C. DAGA: He has men
tioned all these points in his memo
randum in order to show that parti
cular Section should be retained. I 
submit that suppose if the judiciary 
is improved in future, then, what the 
Chief Justice say about these two 
Sections, i.e., 100 and 115?

MR. CHIEF JUSTICE: I am giving 
my evidence to consider my points 
only in the present circumstances.

SHRI NITI RAJ SINGH CHAU- 
DHURY: Whether the value of rupee 
has fallen down only for judges or 
for all citizens in the country?

MR. CHIEF JUStlCE: For every
body else, salaries have been enhanc
ed from time to time but in the case 
of High Court Judges, their salary is 
fixed by the Constitution and it re
mains where it was in 1050.
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SHRI Njrn RAJ SINGH CHAU- 

DHARY: In the case of subordinate 
judges, according to the Constitution, 
the High Court should Hike action. 
9as this High Court done anything to 
left the level of judges of the sub
ordinate courts? May I know whe
ther the High Court has taken any 
action to see that incompetent 
people are punished and not promot
ed? You have got power to stop their 
promotion.

MR. CHIEF JUSTICE: We cannot
dismiss them.

SHRI M. C. DAGA: In order to
improve the quality of judges, what 
steps we should take and what we 
should do and all that, would you like 
to give some concrete suggestions?

MR. CHIEF JUSTCE: That cannot
be done on the Civil Procedure Code. 
That can be done on a different level 
altogether.

SHRI D. L. SENGUPTA: Mr. Chief 
justice I would like to draw your 
attention to page 4 of your Memo
randum whe^in you have stated likr» 
this: “ .. . ‘No doubt a second appeal 
lies where there is a substantial error 
or defect in procedure, but an errone
ous finding of fact is a different thing 
from an error or defect in procedure 
Where there is no error or defect in 
procedure, the finding of the first 
appellate court upon a question of fact 
is final, if that Court had before it 
evidence proper for its consideration 
in support of the finding, even though 
the finding is material for the deter
mination of a question not raised in 
the Court below but raised in the 
second appeal.. ” You are a most 
qualified man who could speak more 
on this subject. I think you agree 
that the Supreme Court has already 
held in that subject. If the error is to 
the extent that no reasonable man 
will believe that it is a fact as if the 
gross error is inexcusable. There is 
b limit to the gross or inexcusable 
erfOfH. ■ * ’

. j

MR. CHIEF JUSTICE: Yes.

SHRI D. U  SENGUPTA: Enun
ciating perverse findings, means no 
reasonable man can believe.

MR. CHIEF JUSTICE: What wa«
perverse, was a statement, that is all.

SHRI D. L. SENGUPTA: After the 
Supreme Court Judgment on that 
matter, no water holds good.

MR. CHIEF JUSTICE: Yes.

SHRI D. L. SENGUPTA: Then, we 
come to the general question. Mr. 
Daga has put certain questions on the 
recording of evidences. You must have 
possibly seen the findings of the 
Supreme Court in today’s paper or 
yesterday’s, where they are just think
ing of curtailing delays in Courts so 
as to dispose off cases as early as 
possible.

MR. CHIEF JUSTICE: I have not
seen it.

SRI D. L. SENGUPTA: How tp
deliver justice to the litigant public 
expeditiously is the purpose with 
which this Civil Procedure Code 
Amendment Bill has brought in. That 
is the object of this Bill. With regard 
to the power of review, is it not your 
experience that the petitions and liti
gations go through so many channels 
of review and then order which takes 
lot of time?

MR. CHIEF JUSTICE: With regard 
to the review, I could give you one 
example of Madras when I was in 
Madras High Court. There, very very 
rarely review petitions came in the 
High Court, not even single case out 
of thousand. If at all any correction 
or a patent mistake, then such peti
tions were coming. But. when I come 
to Karnataka High Court, for every 
Writ Petition another lawyer is en
gaged and review petition is submit
ted. Of course, 99 per cent of such 
petitions are dismissed. What hap
pens, another lawyer comes and says 
that the other lawyer has not suffi
ciently argued on that point etc.
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. SHRI D. L. SENGUPTA: Will you 
agree that even if there is a provision 
for a review, it jnust be limited to 

± correction of typographical errors.

MR. CHIEF JUSTICE: Yes, I agree.

SHRI D. L. SENGUPTA: The pro
cedure laid down in the Civil Proce
dure Code for the production of do
cuments and inspections etc., is a leng
thy one. Will you agree that if a 
Jarty wants certain documents from 
the opposite side, it could be permit
ted just by filing an application ins
tead of all such procedures?

MR. CHIEF JUSTICE: Of fcourse, 
even today, the procedure is not 30 
lengthy.

SHRI D. 'L. SENGUPTA: Is it not 
necessary to file an affidavit etc.?

MR. CHIEF JUSTICE: Affidavit is 
not necessary.

MR. CHAIRMAN: That can be
checked up.

. SHRI D. L. SENGUPTA: I would 
like to know from you whether it is 
necessary to have interrogation, pro- 
pf documents and other expensive pro
cesses or is there any scope for redu- 
ing all those things in the interest of 
the litigant public?

MR. CHIEF JUSTICE: If one provi
sion is not properly utilised, naturally 
it will be lengthy one. If utilised 
properly, most of the evidences could 
be curtailed. With my experience I 
am telling you. Here, I find that in 
the case of identity of properties, 
boundary dispute etc., no commissions 
are taken to hold inspection and 
report. Nearly, 20—30 oral witnesses 
will come and give oral evidence on 
a matter which could be settled by the 
issue of a commission,

SHRI R. V. BADE: I want to di aw 
your attention to your note on page
3 under Section 96—Clause 34. How 
there will be appeal then? Appeal 
will be on the decree. In Section 11 
*lSo there is no word of finding.

MR. CHIEF JUSTICE: Your Bill 
provided. But, I have not made those 
suggestions.

SHRI M. P. SHUKLA: He is giving 
some deductions in which you can do 
correct thing. So, this question does 
not arise.

MR. CHAIRMAN: He has made
vtery clear that he has given his ideas. 
He says that this ifl not the place for 
it. This could be done by amending 
that Section 11.

SHRI M. C. DAGA: We say whe
ther there is any appeal against four 
decided in favour of the Plaintiff and 
one is against him. We want to know 
whether we can have an appeal 
against that finding or there could be 
a separate suit? May I know whe
ther an aggrieved party can go 
in appeal against the finding or not?

MR. CHIEF JUSTICE: He cannot 
gb in appeal in respect of the decree.

SHRI D. L. SENGUPTA: Is it not 
correct that an appeal lies against ;he 
decree but not against the finding?

MR. CHIEF JUSTICE: That is my 
view.

SHRI S. K. MAITRA: As the law
now stands, the appeal lies only 
against the decree but we are chang
ing the law. In the law we can pro
vide that the appeal can lie in res
pect of a finding which is adverse to 
the successful party. It is for the 
Parliament to decide this issue. The 
Law Commission has recommended 
that multiplicity of litigations should 
be discouraged. If no right of appeal 
is provided against an adverse finding, 
the same matter can be adjudicated 
J>y a separate suit. The successful 
party will be given an opportunity to 
appeal against the finding $0 that the 
decision of that finding may operate 
as res judicata in a subsequent litiga
tion. put the language put in the 
Bill is as suggested by the Law Com
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mission. It requires litt!e redrafting. 
That can be done later on.

SRI D. L. SEN GUPTA: Under
section 100, we have been informed 
that the substantial question of law 
and the question of law are quite 
different things. The substantial ques. 
tion of law, as explained to us, is a 
complex question; there are divergent 
opinions of different high courts. If 
the question of law is retained, I 
think, the provision of second appeal 
will be suitable and it will mot come 
in conflict with the opinion of the 
High Courts.

MR. CHIEF JUSTICE: Evan now it 
i* a question 0f law. The present sec
tion 100 is only a question of law. 
Second appeal lies only on the ques* 
tion of law. Substantial question of 
law is dealt with by the Supreme 
Court.

SHRI M, P. SHUKLA: Since yotf 
have not received the questionnaire, 
probably you are not in a position to 
enlighten us on the questions ocntain- 
ed in the questionnaire. I would 
therefore request you kindly to go 
through the questionnaire and on the 
strength of your experience both at 
the Bar and the Bench, for the benefit 
of this Committee, you may kindly 
furnish your views at some later date. 
Since you have already taken the 
trouble of furnishing us with a memo
randum. I request you to take a little 
more trouble and furnish us the infor
mation on the points indicated in the 
questionnaire.

MR. CHAIRMAN: I would join with 
my colleagues and make a request to 
you to go through the questionnaire

and furnish your views at some later 
date. This would help us to formulate 
our recommendations on the Bill.

Before I conclude, I would like to- 
seek some clarifications.

In the event of a suit being trans
ferred from one court to another, the 
transferring court should indicate to 
the party the date on which he has to 
appear in the next court. Don’t yoa  
think that fixing of the date would 
embarrass the other court?

MR..CHIEF JUSTICE: This would 
help the court to avoid delay in the 
issue of notices. For appearance there- 
would be no difficulty.

SHRI M. C. DAGA : Supposing a
party has not engaged a lawyer and in 
the meantime he dies, then what will 
happen to his litigation?

MR. CHIEF JUSTICE: My sugges
tion is in respect of a party who has 
engaged a counsel.

SHRI M. C. DAGA: If he is not 
represented by a Counsel, then what 
will happen to his case?

MR. CHIEF JUSTICE: Then the
burden lies on the plaintiff to prove.

MR. CHAIRMAN: On behalf of my* 
self and my colleagues, I express sin
cere thanks to you for having taken 
the trouble of preparing a memoran
dum and also for giving oral evidence 
before the Committee. We are indeed 
grateful to you for having answered 
patiently all the questions that were 
put to you.

(The witness then withdrew)

EL SHRI M. S. PHIRANGI, Advocate, Dkarwar.

(The witness was called in and he took his s€at)

MR. CHAIRMAN: Mr. Phirangi, you 
may kindly note that the evidence 
that you give before us is to be treat
ed &s public and it is liable to be 
published also. If you so desire that 
any part o f your evidence should be 
treated as confidential, it will be

treated as such, but even so, the evi
dence will be made available to other 
members of Parliament. You aave 
made a large number of suggestions 
in your memorandum. You may make 
your submissions.
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SHRI M. S. PHIRANGI: With refe

rence to definitions, I suggest that in 
the principal Act, in the sub-section
<2) of section 2, after the words “The

i determination of any question within
section” the figures 4‘34 or 35 or 35A 
o r 7’ be included because now there is 
Absolutely no provision for appeal

' Clause 8 is only with reference to the
pecuniary jurisdiction.

SHRI NITI RAJ SINGH CHAU- 
DHARY: Section 21 of the Bill serves 
ihe purpose.

SHRI M. S. PHIRANGI: When we 
-are restricting that it should be only 
with reference <o pecuniary jurisdic
tion, it is necessary.

MR. CHAIRMAN: This will be
■examined.

a

• SHRI M. S. PHIRANGI: Clause 11, 
Section 24A shall be deleted. That is 
with reference to the transfer. It 
will increase the litigation^ asd some 
timee, consumes the time also. This 
procedure will be redundant.

SHRI NITI RAJ SINGH CHAU- 
DHARY: According to the present 
Bill, the Court will ask the party to 
appear before the appropriate court 
and filing of fresh vakalath etc.. are 
.all eliminated.

SHRI M. S. PHIRANGI: But the di
fficulty is, the Court also may not be 
in a position to determine which Court 
the suit or the proceeding will He.

I have suggested an amendment to 
* Section 50. I feel it is better to make 

application to Executing Court which 
'will also save the time. If the decree 
is transferred from one court to ano-

• ther, then the decree holder has to 
make an application to the original 
*court which passes the decree.

•

I have mentioned in my memoran
dum that Section 52A be inserted after 
Section 52..

MR. CHAIRMAN: Most of your 1
suggestion* we have gone through and 
w e find that they are all new clauses. •

Would you like to throw pome light 
on Section 100?

SHRI M. S. PHIRANGI: As regards 
Clause 39, Section 100, my suggestion . 
is, it should be retained. So, after 
this stage is passed, notice will be 
received by the Respondent and the 
Respondent will come and appear and 
again the date will be flx*ed for hear* 
ing. At that stage, law provides for 
restoration, but at the initial stage 
when the appeals are fixed tor hearing 
or for admission. nO provision has been 
made. Therefore, it is necessary that 
it should be restored at that stage also.
If the appellant fails to appear when 
the appeal is fixed for hearing at the 
beginning, the appeal may be restored 
because teh Court has got power to 
restore at that qfaage. Rule 11 spaaks 
about the provision at the time o f 
hearing only.

Lastly, Clause 92—in clause (b) of 
rule 1 of Or. XLIII of the Bill, clauses
(b) C & V (3) of the bill may not be 
omitted. In clause (ii) of rule 1 after 
the words “judgement is pronounced 
against such a party.” the words 
‘ ‘and a decree is drawn up” be 
omitted and in the same rule, after 
the words “ in an appeal” , the words 
“against the decree*’ be omitted.

In respect of those clauses, not only 
judgement should be passed, but the 
decree may not be drawn up.

SHRI M. C. DAGA: You say order 
should be accompanied with the 
decree.

On which Clause you want to lay 
more emphasis?

SHRI M. S. PHIRANGI: I am em
phasizing on Sections 100 and 115. 
Absolutely, there should not be any 
change in Section 100 and it should 
be retained as it is, so Jalso Section 
115.

SHRI R. N. SHARMA: You have
given 34 suggestions. I wanted to 
know from you which are the sue;- ' 
gestions out of these 34 going to mini
mise cost, avoid delay and seek to.
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give effect to the dir^ttve principles
of the State Policy? You can mention 
the number as given in your memo
randum only.

SHRI M. S. PHIRANGI: Point No.
4 Sir. (Section 50.)

SHRI M. P. SHUKLA Most: of your 
amendments are valuable and the 
Committee is going to consider all 
your suggestions.

SHRI M. S. PHIRANGI: Order 13 
provides that the documents can be 
produced at any stage of the procee
dings.

SHRI M. C. DAGA: Whether the 
document is genuine or not?

SHRI M. S. PHIRANGI: That
makes no difference <at all. Even there, 
the leave should be given at the latest 
stage, but there is no necessity for 
provision in the Act.

Further Rule (IS) to the Principal 
Act, that is only with respect to the 
provision of Section (5) of Indian 
Limitation Act 1063 be added. In 
respect of applications Which are flted 
to set aside the exparte decisions or 
oi-der of dismissals are governed by 
Indian Limitation Act. Sb, the pro
vision of section 5 of the Indian 
Limitation Act, shall apply to the 
application under sub-rule 9 and 13. 
Therefore, these provisions are 
necessary. Some times, admissions 
will not be a conclusive proof dec
ree should not be passed only on the 
admission of the parties.

SHRi M. C. DAGA: What are the 
circumstances?

SHRI M  S. PHIRANGI: Some
times, the guardian of the iqinor will 
have prejudicial interest^ and may go 
against the minor’s interest. There 
must be some corrobarated evidences. 
The Court should not straight away 
pass a decree, but it may also call 
upon the part j  to satisfy by evidence 
in support of the plaintiffs case.

MR. CHAIRMAN: But, how can the 
Court interrene?

SHRI M. S. PHIRANGI: The Court 
will not make an appointment with 
the minor, but somebody represent* ' 
and says that I am the nearest friend 
of the miner.

SHRI M. SATYANARAYANA 
RAO: If anything goes against the 
interest of the minor, then some pro
tection should be there. Only for  
the benefit of the minor you can say 
anything but not contrary to that.

SHRI D. L. SENGUPTA: It is the 
duty o f  the Court to see whether the 
guardian of the minor has collided 
with the opposite side against tfiV 
interest of the minor. So, mere con
sent of accord between the two is. 
nbt enough. It is also the obligation 
of the Court to see whether they 
permit a particular thing or not *
which prejudices to the interest cf the  ̂
minor. So; the Court haj inherent *
jurisdiction. How this proposed 
amendment improves the matter?

SHRI M. S. PHIRANGI: Just now 
one hon. Member told that the 
interest 0f  the minor should be r.ofe- 
guarded. When the admissions made 
by the guardian of the minor, then,, 
it is the obligation on the part of the 
Court to decide.

SHRI D. L. SENGUPTA: In another 
stage the guardian is there. Plain
tiff and the defendants file a joint 
petition. There also the duty is. 
vested in the Court to see whether it 
is just, fair and reasonable to pass 
orders in the interest of the minor.
The Court is not only the custodian o f  * 
the law, but also the supreme cus
todian of the minors interest.

SIJRi M. C. DAGA: It is laid down 
in 32(9). "

SHRI M. S. PHIRANGI: When it is- 
the obligation of the Court to see that. ^
the best interest of the minor is serv- *
ed, and if there is any admission 
made, then there is no question of 
passing the decree. Whether these 
provisions are necessaty to pass dec
ree on the adtaisdidns made by the ^ > 
defendants? ■
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there may be other cases also. We 
will look into it.

SHRI M. S. PHIRANGI: There is 
nothing in the Civil Procedure Code 
to appoint a translator. There will 
be many documents which are not in 
the language of the court and if such 
documents are produced in a court 
o f law, then the translation of the 
documents becomes necessary.

SHRI M. C. DAGA: You are sug
gesting that a party should produce 
thie documents in the court language 
duly certified by a lawyer. Supposing 
in Rajafrthan I submit a document 
which is translated and certified bjr 
the Court, then the court accepts it.

SHRI M. S. PHIRANGI: Copies of 
t(pe original documents should be 
made available to the court At pre
sent there is no provision in the Code 
to submit a document in the language 
o f the court. Hence my amendment.

SHRI M. P. SHUKLA: Have you 
found any difficulty in the course of 
the practice of law?

SHRI M. S. PMIF^NGI: In order 
to know that the document produced 
is a genuine one or not it is neces
sary for such a provision. The Court 
can appoint a translator for this pur
pose. A similar provision is con
tained in *he Criminal Procedure 
Code.

SHRI NITI RAJ SINGH CHAU- 
DtiARY: If your amendment is
accepted, then there should be trans
lators for all the languages spoken in 
our country.

SHRI M. S. PHIRANGI: Unless the 
court knows the language in which 
the party speaks, then it would be 
difficult for the court to come to a 
proper conclusion.

In clause 2 Rule 6A of Order 20 of 
"the Bill. “After the words ‘where a 
decree1, the word *on application

made for a certified copy to btf
insertedV*

In order to obtain a copy of the 
decree, the party should make an 
application to the court.

SHRI D. L. SENGUPTA: Why do
you want to cast a responsibility on 
the party to make an application?

SHRI M. S. PHIRANGI: I feel it 
necessary Sir.

I have made a new suggestion in 
sub-rule 3 of the Rule 12 of Order 
20 of the Principal Act. :

SHRI M. P. SHUKLA: We are un
able to know the inyjact of yovir 
amendment

SHRI M. S. PHIRANGI: This it
with respect to mejme profits. When
ever a party requfrefe to move the 
appellate court, to hold an inqulfjr 
with respect to zheme profits, then 
the party may make a request to the' 
appellate court to hpld an inquiry 
with respect to mesne profits when
ever such a decree is reversed or 
varied.

I have suggested an amendment 
to Rule 60A. The idea is whenever 
a third party is affected being a bona 
fide purchaser of a party under liti
gation, he should be given compen
sation. i

SHRI D. L. SEN GUPTA: Why are 
you showing your sympathy to a 
third party? What about the mah wh6' 
has lost his property in the litigation?

SHRI M. S. PHIRANGI: With res
pect to the bona fide purchaser, I 
have suggested a remedy.

SHRI R. V. BADE: If the property 
is sold to a third party during the 
course of litigation, then it becomes
an illegal sale.

SHRI M. S. PHIRANGI: Tlie idea 
is that the bona fide transferee must 
not suffer an account of the reversal
of the order.
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I sugge X that a new Rule 63A ghall 
be added after Rule 63 of Order XXI 
of the principal Act as under: —

“ when attachment of -moveable 
property ceases the court may order 
the restoration to the person in 
whose possession it was before the 
attachment/’

SHRI M. P. SHUKLA: Has it hap- 
peried at any time?

SHRI M. S. PHIRANGI: Sometimes 
it has happened. Therefore, it is 
be ter that the Court passes an order 
lor the restoration of the property . 
Section 64 will not be applicable in 
such cases. I am not suggesting 
abolition of section 84.

SHRI NITI RAJ SINGH CHAU- 
DHARY: Will it not be contrary
then?

SHRI M. S. PHIRANGI: Then, I
suggest that r the following proviso to 
be added to rule 80 of Order XXI of 
the principal Act:

“provided that if Uhe full amount 
required to be deposited in the 
court under thi6 rule is not deposit
ed at the time of making the appli
cation through some bonafide error, 
mistake or miscalculation and the 
shortfall is made within one week 
from the date of discovery of error, 
mistake or miscalculation, the court 
may condonfe the delay, if it con
siders just and proper.”

, SHRI M. P. SHUKLA: A mistake
may, be discovered in a day or montlb 
or a year, if it is a mistake. Why 
should we put limitations?

SHRI M. S. PHIRANGI: Other
wise it will be endless. It must be 
settled as early as possible.

SHRI NITI RAJ SINGH CHAU- 
DHARY: Please read line 27 at
page 51 of the Bill, it will serve 
your purpose!

’SHRI M. S. PHIRANGI: Sub-
cT&use 4 to rule 4 of Order XXII of

frhe principal Act may be added as 
follows: —

“ (4) the court, whenever, it 
thinks fit, may exempt the plaintiff 
from the necessity to substitute the 
legal representative of any such 
deft, who has been declared ex- 
parte or who has failed to 
file written statement or who 
having filed it has failed to 
appear and contest at the hear
ing and the judgment may in such 
cases may be pronounced against 
such deft, and shall have the same 
force ^nd effect as if it had been 
pronounced before the death took 
place.”

SHRI M. F. SHUKLA; A  party 
may not have appeared for any rea
son. Do you mean to suggest that 
his son or heir should be penalised? 
Your suggestion amounts to that!

SHRI M. S. PHIRANGI: The law
provides for setting aside the decree 
in such circumstances.

SHRI M. P. SHUKLA: When the
plaintiff knows that the defendant iha9 
died, you want that he should not be 
compelled to get his legal representa
tive to be brought on record?

SHRI M . S .  PHIRANGI: My hum
ble submission is that if the party is 
aggrieved, he can come to the court 
and put an application to set aside 
the ex^parte order on various 
grounds. The question depends 
upon the facts of the case.

SHRI M. P. SHUKLA: Your sug
gestion means that the plaintiff should 
be in an advantageous position and 
the representative of the deceased 
person should also suffer for the de
fault though not willful.

SHRI M. S. PHIRANGI: Some
persons deliberately will not appear 
at all. So, I have suggested this.

TVien, I have suggested a new 
Rule 17 to the effect that nothing 
would apply to execution proceedings. 
This is with respect to the suits 
barred against the minors. Now 
there is no provision with respect to 
executions. We have a provision
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under Order XXII with respect to 
bringing legal representative on re
cord. Therefore, a similar provision 
should be there under Order XXXII.

With respect to appointment of re
ceiver, I suggest that in sub-clause 2 

•of the rules of Order XI of the prin
cipal Act for the words “any person” 
the words “any person not being party 
to the Suit” be substituted.

SHRI D. L. SEN GUPTA: ‘Any
person’ includes a person not being a 
party to the suit. Has any such per
son been appointed?

SHRI M. S. PHIRANGI: Some
times, with the consent of the advo
cates.

Then, I suggest that Sub-rule 1A 
to  rule 1 of Order XLi of the bill ba 
omitted, and in rule 5 of Order XLI 
o f  the principal Act after the words 
'“such preliminary decree” the words 
*‘or order” shall be inserted and be
low  that the following explanation 
shall be added: —

“ Nothing herein contained shall 
affect or limit the power of the 
court to stay other proceedings 
either before it or any court in 
appropriate cases.”

SHRI M. P. SHUKLA: Is it whe
ther the Court has jurisdiction over 
the other Court or not?

SHRI M. S. PHIRANGI: If any
proceeding is pending.

• Sub-Rules 4i and 5 to rule of Ord. 
X LI of the bill shall be omitted. 
<point No. 31).

In rule 11 of Ord. XLI of the 
Act, after the words “sending for 
the records” the words “ of its own 
motion or at the instance of the 
party” be inserted.

Some times the Court will not pass 
an order for the records of the lower 
coart. At * that time, if the party 
feels that the records are necessary,

in that case, the party may apply to 
the Court to call for the records in 
the lower court. With that view in 
mind, I have given my suggestion.

SHRI M. SATYANARAYANA 
RAO: What is the practice being
followed at present?

SHRI M. S. PHIRANGI: The Court 
will not call for the files in all cases. 
Rule 11 does not speak that at the 
instance of the party, the records of 
tfcie case can be called for- It is only 
8U0 moto, the Court can call for the 
records of the case. Whenever the 
party desires that certain record is 
material, then, I think, it would be 
better to consider the amendment 
suggested by vne.

Sub-Rule 2A to rule 11 of the 
Ord. XLI of the Act, the following 
be inserted:

“2A—the appeal may be restored 
to file on sufficient cause being 
sJhown by the appellant for his non
appearance on the date of hearing.”

This provision is not there in the Bill. 
If the party shows sufficient reasons 
for the restoration, then, the appeal 
has to be restored. Dismissal und*r 
Rule 11 is quite different from the 
stage of, dismisal of the appeal, at 
tlhe time when the party .fa called or 
for hearing, or when it is fixed for 
hearing.

Clause 4t, newly added Section 
100 A shall be omitted.

Clause 45, Section 115 of the Act 
shall not be omitted. If at all that 
power is taken away from the High 
Court, then, it should be conferred 
upon the District Court.

SHRI M. C DAGA: Your sug
gestion is that all power8 Should b* 
decentralised.

SHRI M. S. PHIRANGI: In
Clause 51, Section 145 of the Bill, 
the following new clause numbering 
as (1) be inserted: ’

“ (i) Firstly the decree or order 
may be executed against the prin-
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cipa^ debtor” . The Clauses I, II and 
III be numbered as (ii), (iii) and 
(iv) and then foT the words or “foe” 
in clauses (ii) and (iii), the word’  
“surety” be substituted.”

We found in the Court of Law, they 
leave the principal debtor and pro
ceed against the judgment debtor 
Therefore, the decree or order may 
be executed against the principal 
debtor first.

About Clause 60—*ub-clauses (2), 
(3), (4) and (5) of Rule 10A, j  would 
like to suggest that those Clauses 
shall be omitted. My little experi
ence of 23 years shows that such 
clauses are redundant. If once the 
Court passes an order rightly cr 
wrongly, if it has passed a wrong 
order, it is very difficult to do any
thing because that order must be 
complied with. If that order is taken 
tp the other court and that court 
had no jurisdiction at all, then, it is 
realty a very difficult problem for 
the party. It will create difficulties. 
Therefore, it must be left to the par
ties, Some t|mes notices will not be 
served on the Defendants and it will 
take time. I would like to submit 
that some times it is very difficult for 
the plaintiff also to say, because, it is 
only the legal expert can say to which 
Court the suit or any proceeding will 
lie. But, if the Court directs that it 
should be filed in the proper Court

and if that court is not the proper 
court, then, it creates difficult^*/ 
Therefore, my humble suggestion ’ is^ 
it must be left to the party himself 
and it is for the party to chose the 
proper forum and not the Court to- 
chose the forum for the party. *

Next I would like to say t ta t  
Clause 61, rule VIII of the Act b e  
retained and Sub-Rule 2,3,4,5, 6 and T 
of the VIli of the Bill rfiall be omitted..
1 would also like to submit that rule & 
of Order VIII shall be retained atnS 
the sub-rules 2 to 4 shall be omitted.

This is with reference to the pro
duction of documents. When the 
Court has given time for the produc
tion of documents at a later stage; 
then, all these provisions are redun
dant. At a later stage also, the Court, 
can give permission for filing the= 
documents. Then point No. 10, 11 ancN •
12, 14 15 also. Some other m inor *
points are also there. .

MR. CHAIRMAN: We can paeifjr
ourselves. Anyway, we appreciate* 
the trouble you have taken and labour 
you have put in examining the w hole 
Code to submit your memorandum.
It has covered wide grounds, i can 
assure you that we will examine alt 
your suggestions and consider which 
are found competent. I thank you  
on behalf of the Committee for c-x- 
tending co-operation in our work.

III. Shri M. R. Achar, Advocate, Bangalore.

(The witness was called in and he
MR. CHAIRMAN: Mr. Achar, the 

evidence you give will be treated as 
public and liable to be made public.
If you desire that any part of your 
evidence should be treated as con
fidential, it could be done so but even 
then the evidence will be made avail
able to other members of Parliament.
So, if you like to make your observa
tions on the memorandum submitted 
by you, you can do so.

SHRI M, R. ACHAR: First of all,
I will make my submission with re
gard to Section 100. What is sought 
to be done is unless the High Court

took his seat).

certifies that there is substantial ques
tion of law involved in the appeal, n o  
secohd appeal could lie. My sub
mission is that this expression is us£4 
in the Constitution, i .e . Article 138* 
So far as Supreme Court is concern
ed, many questions of general impor
tance will arise, because, what the* 
Supreme Court lays down is the Jaw 
of the land. It is very difficult to 
understand what is the meaning o f  
substantial question of law. Even 
as it is the section 100 stands it i s  
very difficult for the High Court to  
interfere. Question of law must k *
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involved &s Section 100 stands at pre
sent. I do not know whether High 
Court will be able to interfere in any 
matter of such nature. For example— 
it has been held that if certain evi
dence which is in-admissible in law 
has been taken into account by the 
Court, it is a question of law and 
High Court can interfere. Can we
say that question is a substantive- 
question of law or not, and so also in 
a case where the lower Courts have 
rejected or failed to consider some of 
the important documents ur piece of 
evidence, High Court has held that it 
xq a question of law. Will it be a 
substantial question of law? Let us 
take another example. With regard 
to easementary right which the plain
tiff had on 4 feet land. The Court 
held that one foot is enough for a man 
to freely 'move and carry on his busi
ness. But, High Court pointed out that 
it is not the law. The right of the 
dominant owner was unnecessarily 
curtailed it. Can we say tfrat it is 
question of substantial law. I r»m 
not able to understand when the 
questipn of law becomes substantial. 
Can we say that the Court can deli
berately ignore the expression and 
go ahead. Therefore, my submission 
would be that the insistence of certi
ficate that the appeal involves sub
stantial question of law, will not 
serve any purpose. Rightly or 
wrongly, today, the Courts do not 
have facilities to function. \ know 
how subordinate Courts arc sitting in 
what kind of atmosphere. There are 
no li/brary facilities, no proper assis
tance. Some times, it becomes very 
difficult to give judgement. T have 
great respect for the Judiciary and 
Judges from the lower rank to the 
higher. But, if the powers of the High 
Court are restricted the poor litigant 
will not get justice. I feel checks 
should be there and they are essen
tial, otherwise, grave injustice will be 
there. In my experience I find even 
officers of the cadre oi District Judge 
are capable of committing very simple 
mistakes. In a c&e, whare a claimant 
in land acquisition case bad claimed 
compensation. He wa$ dis-salisfie<J 
with the* award and he filed an appeal!

Government and the Deputy Com
missioner did not file appeal. District 
Judge, mereiy, heard the arguments 
and decided the appeal in favour of 
the respondent by setting aside the 
award patted. He could not have
set aside the award but at best dis
missed the appeal. Ih another case, 
the District Judge thought that the 
investment to be made on the erection 
of pump set to cultivate lands will 
fetch less income than the interest it 
would earn if it was put in some 
Fixed Deposits. On this ground he 
denies the relief. Can we say that 
these are all substantial qiiestions of 
law? We cannot equate constitutional 
law with the Municipal Law. When 
private parties are concerrfted, what 
they want is justice and in many cases 
question of general importance may 
not arise. Whereas under the Con
stitution it does arise.

There is another reason also. Let 
us assume that our judiciary is honest 
and we cannot question its integrity. 
But the feeling thst his judgment is 
not going to be . easily disturbed be
cause substantial question of law 
should arise, it goes to his head and 
he may pronounce judgement without 
much care. As it is the Higli Court 
has put so many fettere. My sub
mission is that this amendment is 
unnecessary. The High Court has 
interfered only when it has felt that 
gross injustice has been done in the 
case.

It is find when power has been con
ferred on the High Court under 
Article 227 of the Constitution, this 
section 115 of the Civil Procedure 
Code is redundant. The idea of this 
Bill is to make litigation cheap and 
justice is done even to a common man. 
In our State, the court fee prescribed 
for a petition under Art. 227 i8 Rs. 100, 
whereas for a revision petition the 
fee is Rs 5 and Rs. 10|-. There are 
so many orders whicih require th£ 
interference of the High Court at the 
earliest stage. It is possible to cajr
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that any error during the course of a 
trial could be corrected by the first 
appellate court, i would submit that 
if the High Court may take three 
.months to correct an error. My sub
mission would be if already an irre
parable damage has been done because 
of a wrong order and the High Court 
is  unable to correct it, then in the 
appeal even if the appellate court 
-comes to the conclusion that it is a 
wrong order the damage would have 
•already been done Suppose the 
party is precluded from adducing 
proper evidence and damage is already 
done and what the court will have to 
'do is to remit the case on that ground 
and it would take much more time 
than the exercise of re visional powers.
I would draw a distinction between 
A rt. 227 of the Constitution and 
section 115 of the Civil Procedure 
Code. No doubt in wide terms even 
the orders of the courts could be 
corrected. But in one or two cases 
the Supreme Court hag held under 
that article cannot be involved as 
power of revision. Same decisions 
have equated section 115 with arti
cle 227. But Art. 227 is a much wider 
in the sense that it contemplated Tri- 
bupals. But Section 115 does not 
contemplate tribunals but contem
plates only subordinate courts. Art. 227 
contemplates all the tribunals such 
as Industrial Tribunals, Labour Courts, 
Cooperate Appellate Tribunals, Sales 
Tax and Income Tax Appellate Tri
bunals . Therefore my submission 
would that deletion of 115 is not 
desirable specially in view of the fact 
that the court fee for a revision peti
tion is Rs. 100J-.

MR. CHAIRMAN: Supposing the
court fee under rule 227 is reduced to 
Rs. 5|-

SHRI M. R. ACHAR: For argu
ment sake if the court fee is re
duced under Article 227, no purpose 
would be served. On the contrary I 
would say that the remedy under 
Article 227 and 226 is always con
sidered to be eomewhat extraordinary 
Temedy. Why should we seek an ex
traordinary remedy in a civil suit

which involves municipal law*? If 
your aim is to eliminate further liti-* 
gation, then justice will not be done. 
That is my firm view. So far I ^ave 
come $cross middle class and poorer 
sections of clients. If we do not give 
relief to such litigants, we will be 
committing serious errors. If court 
fee is reduced instead of filing peti
tions under Section 115. Petitions 
will be tiled under Article 227 and 
then there will be no difference.

SHRI D. L. SEN GUPTA: Is it
not your experience that most of the 
petition under Section 115 of the 
G'P.C. are dilatory in nature and are 
intended to delay matters and most 
of the litigants are frivolous?

SHRI M. R. ACHAR: You are
partly correct. If there are certain 
litigants who want to delay matters— 
I know some, their cases should have 
been rejected. If such cases are ad
mitted by the High Court, is it the 
folly of the law or is it the folly of 
the judge who admitted such cases?
I have told the Chief Justice when
ever he has told me not to entertain 
such cases, why should the judiciary 
exist. While he was hearing certain 
cases, he has remarked how such cases 
are admitted. There also I disagreed 
with the Chief Justice. The Judge 
who has admitted the case might have 
viewed it from another angle. Just 
because there are many cases, we 
should not find fault with the laws 
which are quite good.

SHRI D. L. SEN GUPTA: Despite 
the lawg are good, yet 75 per cent of 
the people do not get proper justice. 
Is it not due to wrong judges being 
appointed? When there is no dearth 
for doctors, why should we not try to 
cure the disease by approaching an
other doctor? Instead of putting good 
judges we say let us amend the law in 
the interests of the poor people.

SHRI M. R. ACHAR: If it is 
against the interest of the poor liti
gant, ttyecause only small litigants 
seek relief under section 115; I  d»
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not want to blame so much the 
judges. There is a general lower 
standard, the witness lie, parlies are 
not truthful. Sometimes the lawyers 
oblige the clients to build up their 
cases, and because of certain deficien
cies and over-burden $f work the 
subordinate judiciary is not capable 
of getting at the truth. We are in the 
dark to find out the truth. In such 
a situation, if there is no remedy, who 
is going to suffer? The rich will not 
suffer.

SHRI D. L. SEN GUPTA: Do you 
mean to say that the poor go to the 
Court in larger number than the 
rich?

SHRI M. R. ACHAR: I am not 
saying that the poor can afford to go 
to the Court in large number. But, 
wherever they go, they go for chea
per remedies.

SHRI D. L. SEN GUPTA: During 
course of your evidence $rou slated 
that you do not understand what is 
substantial question of law that may 
be involved in a dispute between the 
parties. As a lawyer you must 
know that it has been decided by the 
Supreme Court and the High Courts 
what substantial question of law 
means. If there is a basic error there 
is substantial question of Law. In the 
Constitution the language used is: 
‘substantial question of law of general 
importance’. But in our amendment 
the words “o f general importance” 
are absent. Do you appreciate that?

SHRI M. R. ACHAR: Perverse
finding has never been treated in an 
appeal as a question of law at all. 
They have said that even if it is a 
perverse finding if it involves appre
ciation of evidence, we are helpless 
to correct. Perverse finding in other 
context may be bad. Thereorfc, I 
think it will be difficult for us to 
interpret this question of substantial 
question of law.

SHRI IS. P. SHUKLA: How many 
Per cent of litigants go for revision

under section 115 and how many per 
cent of them succeed?

SHRI M. R. ACHAR: Abo*t 20>
per cent go and less than 10 per cent 
succeed.

SHRI M. P. SHUKLA: Then you 
cannot establish your case that the 
majority of the litigants will sutler. 
According to you out of 100 o n ly  2 
will succeed. For this siQall number 
is it advisable to burden our High 
Courts and add to the statistics that 
so many cases are pending?

SHRI M. R. ACHAR: At least a 
few persons are getting justice.

It is not correct to say that 2 out of 
100 succeed. I stated that 20 out of 
100 approach the High Court and 
about 10 succeed. Therefore, nearly 
50 per cent will succeed and the 
question of the other 80 persons 
suffering will not at all arise.

SHRI M. P. SHUKLA: Thoce
people can find remedy under Article* 
227, which has a larger scope.

SHRI M. C. DAGA: How do you 
appreciate the views of Lord Hastings 
in this regard?

SHRI M. R. ACHAR; We do not 
want to perpetuate litigations. We 
want to put an end to them in a 
just manner. Nobody is here to go 
on multiplying the cases. In our 
State, I do not think anybody can 
indulge in a luxurious litigation.

SHRI M. C. DAGA: Why should
we not give a chance to the litigant 
to go to the Supreme Court to get 
better justice? There ahould be a 
provision for third appeal also!

SHRI M. R . ACHAR: No Sir. I 
am not saying that there should be 
endless appeals. I am not condemn
ing all judges. The subordinate judi
ciary is not well equipped in library, 
do not get able assistance and thejr
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«do not have enough time also be
cause they have so much of adminis
trative work and they are over-work 
ed, and therefore sometimes they 
commit mistakes. But in the High 
•Courts you have selected eminent 
people, there is library facility, assis
tance and congenial atmosphere and 
it is possible for them to quietly 
decide the case. At the same time I 
am not saying that the High Court 
is infallible. Why I said that High 
•Court should have the power is, that 
a higher man will be able to do bet
ter justice. We are all human beings. 
‘The Supreme Court also might com
mit mistakes. As far as the Judges 
are concerned, I do not hold them 
responsible unless a particular things 
is  proved.

SHRI M. C. DAGA: Suppose the 
officers of the First Appellate Court 
are provided with all facilities and 
they are completely competent and 
are able judges, do you appreciate 
the amendment under section 115?

SHKI M. R. ACHAR: It is im
practicable to get that kind of calibra 
throughout. If that supposition holds 
good, then everything is all right.

SHRI M. SATYANARAYAN 
RAO: You agree partly that so much 
litigation coming because of Sec
tion 115̂  and the poor litigants are 
•coming to the High Court because 
they do not succeed in the lower 
courts.

SHRI M. R. ACHAR: Yes.

SHRI M. SATYANARAYAN 
tlAO: You have also mentioned that 
lack of proper application of mind at 
the time of admission in some cases 
result in unnecessary litigation. IP 
they apply their mind properly, then 
there is a possibility of controlling 
the litigations. This is what you have 
said. Supposing, by retaining the 
Section 115, if we . put one condition 
that the judge should record the rea
son and in exceptional cases, he 
should admit. ’

SHRI M. R. ACHAR: Recording
the reasons is welcome. There should 
not be any difficulty.

SHRI M. SATYANARAYAN 
RAO: What is the practice at pre
sent being followed?

SHRI M. R. ACHAR: They are not 
recording the reasons. What they are 
doing is, while admitting, they do not 
record the reasons. They hear us 
and if they feel it could be admit
ted, they will admit.

SHRI NITI RAJ SINGH CHAU- 
DHARY; You have said, substantial 
question of law of importance. Sup
pose the word “substantial” is de
leted and if we only make it obli
gatory for the Court to formulate the 
question of law on which he is 
admitting, will you have any objec
tions?

SHRI M. R. ACHAR: There is no
objection.

SHRI NITI RAJ SINGH CHAU- 
DHARY: When you say that a small 
percentage succeeds in revision, 
would you agree that revisionary 
powers may be withdrawn if there is 
alternative remedy?

SHRI M. R. ACHAR: Yes. Sec
tion 115 starts with that.

SHRI NITI RAJ SINGH CHAU- 
DHARY: I would give an example. 
Suppose a point was decided. I could 
the a revision or I could agitate that 
point. I do not file a revision. I wait 
for seme time. When I filed an ap
peal, I raised that poijit. What is 
your opinion in that case?

SHRI M. R. ACHAR: Wherever 
an appeal lies, a revision will not be 
entertained.

SHRI NITI RAJ SINGH CHAU- 
DHARY:I If a person is allowed to 
Ale an appeal under Section 100 on 
matters where revisions $re Al*d and
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admitted, will you have any objec
tion?

,.$H RI M. R. ACHAR: I do not
Jcnow how it would serve your pur
pose. Unless I come within these 
three categories, the revision petition 
will never be entertained by the 
High Court. If you provide the right 
o f  appeal, then he can file an appeal 
petition.

Always an interlocutory order or 
any wrong order can be questioned 
an an appeal. It is permissible but 
we have to wait until the final order 
is  made. When an appeal is filed 
against the final decree, we will say 
•decree instead of final decree, thfcn 
we have to come to this question. 
As I submitted earlier, there may be 

certain matters where the damage 
would have already been done. If 
vital Lsues that have to be framed 
have not been framed and the trial 
•court proceeds, in that case, the ap
pellate court has to send back the 

case. Once again, here, tlhe delay 
would be about 2-3 months on the 
revisionai side but the delay would 
be  more on the appellate side.

SHRI NITI RAJ SINGH CHAU- 
DHARY: Is it not a fac that persons 
go in for revision against almost 
every interlocutory order if they fee) 
that the other side can be thrown 
out of the Court? If the other side i3 
poor, he cannot afford to go to High 
Court.

SHRI M. R. ACHAR: The ques
tion of harassment comes only when 
the revision petition is admitted. If 
I take a copy and file the revision 
petition it will not harass the other 
side.

In this connection, I would like to 
pass on a paper containing the ins
tances &nd other details relating to 
Section 115 for kind consideration.

MR. CHAIRMAN: We are thank
ful to Mr. Achar for havifig taken 
pains to give valuable suggestions. 
I assure you that the Committee will 
consider all your suggestions. I 
once again thank you on behalf of 
myself and the Committee.

(The Committee then adjourned)
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(The witnesses were called in and 
they took their seats.)

t MR. CHAIRMAN: Before we start 
our business may I draw your atten
tion that whatever evidence you 
give before this Committee will be 
treated as public and as such liable 
to be made public and if you so 
desire that any part of your evidence 
should be treated as confidential it 
may be treated as such. But, even 
such evidence may be made avail
able to the other Members of the 
Parliament. You have not submit
ted any memorandum to us. There
fore, you are welcome tp speak on 
any clause or anything pertaining to 
the Bill.

SHRI N. D. VENKATESH; Sir, 
firstly, I would like to submit about 
the proposed amendment to Clause 
28, i.e. to Section 80 on page 9 of the 
Bill. It is proposed to completely 
omit section 80 as it stands Sir. It is 
necessary that two months time as 
it is now should be made available 
to the State. It is necessary because, 
barring cases like injunctions such 
remedy is absolutely necessary in 
litigant’s interest. For other cases 
where the suit is for declaratory 
•decree or claiming compensation or 
claiming money etc., in all such cases 
two months time, as it is, may be 
retained. Because, the State may also 
concede to many genuine requests of 
the citizens thereby avoiding cost of 
the litigation at both sides.

SHRI NITI RAJ SINGH CHAU- 
DHARY: The Law Commisison sug
gested that the State rarely settle 
matters on receipt of notice under 
section 80. After the. suit is filed ob
jections were raised by the State 
Government. Do you like to make 
any suggestions?

SHRI N. D. VENKATESH: Some 
technical difficulties are there. In 
certain cases, we need not require 
notice in a technical form. What is 
required Is cause of action for which 
normal notice is sufficient. Suppose 
n the case of temporary injunctions

he cannot wait for two months. Only 
in such cases he may be permitted 
to file the suit without notice. Of 
course, I have nothing to say with 
regard to the State Government’s 
mode of taking action on such mat
ters. In many cases, on the basis of 
mere issue of notices, we have set
tled those cases.

MR. CHAIRMAN: May I make one 
point very clear. We have taken a 
decision to request all the State 
Governments to furnish this Com
mittee with factual position of their 
State for the last three years on Sec. 
80 and also on Section 82. That will 
also come to you. We requested the 
statistics as to the number of notices 
issued, complete number of cases 
settled and other things. On that 
basis you have to send them to us. 
You say that Sec. 80 should be re
trained, isn't it?

SHRI N. D. VENKATESH: It may 
be amended to provide for notice in 
such cases other than injunction 
matters.

SHRI D. L. SEN GUPTA: You
mean in all urgent matters?

SHRI N. D. VENKATESH: Yes.

MR. CHAIRMAN: The injunction 
arises after the suit is actually filed. 
Injunction cannot be passed by a 
Court before the sui£ is actually 
filed. But, Sec. 80 postulates two 
months time should be given to the 
Government to settle cases, and to 
avoid the suit being instituted. 
Therefore, let us confine to Sec. 80 
only.

SHRI N. D. VENKATESH; Two 
months notice may be made neces
sary in cases other than suits for 
injunction. In a suit for injunction, 
the very purpose of which will be to 
evict certain persons or there may be 
a case of demolishing certain struc
tures etc. In such cases injunctions 
are issued. In other cases, if notices 
issyed, we will take action.
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ME. CHAIRMAN: Is that your 
opinion that it should be retained? 
If so, could you kindly take the 
trouble of sending a draft on those 
lines to us?

SHRI N. D. VENKATESH: Yes
Sir, I will do it.

SHRI B. R. KAVADE: When we 
are in the welfare State, the Govern
ment has got many responsibilities. 
So, you cannot confine it to injunc
tions only.

SHRI M. P. SHUKLA: He means 
where the very purpose of injunction 
is likely to be defeated two months 
notice is required etc. could you kind
ly formulate your ideas in the form 
of amendments and send to us.

SHRI N. D. VENKATESH: It will 
be sent later, Sir.

SHRI D. L. SEN GUPTA: You
have made yourself very clear thbt 
you don’t insist on technicalites so 
far as Sec. 80 is concerned, but you 
insist on the substance of Sec. 80. 
As you know, from your experience, 
inspite of several letters written or 
sent to the Government, the Govern
ment do not take any action, and it 
has got its own luke-worm attitude 
on such matters. When there is a 
demand for justice, there is no res
ponse from the Government. Then 
red-tapism and other things will 
come. So, I want to know from you 
whether any party before going to 
the Court, writes any letter in which 
the party draws the attention of the 
Government. Will it meet the pur
pose of your Section 80?

SHRI N. D. VENKATESH: Yes.
In many cases these requests are not 
being complied with. It is only a 
question of making swnebody res
ponsible to look after Jhis aspect and 
see that the advice is accepted.

SHRI M. P. SHUKLA; A  notice is 
necessary only to draw the attention

of the final authority of the Govern
ment that a suit is likely to be insti
tuted against it. As pointed out by 
Shri Sen Gupta, the letter i* likely 
to be retained by the concerned 
Department. The final authority in 
the Government is the Chief Secre
tary and therefore a notice is issued 
to the Chief Secretary. I think the 
formal notice in your view is neces
sary to draw the attention of the final 
r*utb< r ty  in the Government and you 
do not insist upon the notice to be 
given in a particular form. You 
want that two months' time should 
be included in the Bill itself.

SHRI M. C. DAGA: May I request 
the Law Secretary kindly to let us 
know a single case where a client 
has filed a suit withoujL notice or a 
letter to the Government? | ^

MR. CHAIRMAN: Let us not be 
too rigid. Our main purpose is to 
elicit information from the witness 
before us. We are discussing section 
80. The learned witness has offered 
his views. We must allow the witness 
to complete his submission and later 
on we can seek clarifications from 
him. I request the hon. members to 
allow the .witness to complete his 
submissions. I request the witness ta  
take up next point. ^

SHRI R. V . BADE; May I know 
whether the witness is very strict 
about two months’ time?

SHRI N. D. VENKATESH: Two
months' time is not much in my 
view.

MR. CHAIRMAN: I will draw 
your attention to section 80 of the 
existing Code. I request you ta 
please go through section 80 of the 
Act and while formulating your 
amendment, you may take this sec
tion into consideration and submit 
the same to the Committee for _ its 
benefit. I would also like to draw your 
attention to order 39 Rule (1) re
garding temporary injunction. As I  
pointed out in my earlier interven
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tion that a temporary injunction will 
be issued in a matter of dispute which 
ooncems the State or the public offi
cial. Temporary injunction will come 
in after the- suit is instituted. Sec
tion 80 postulates a notice to be 
Issued. Before a suit is instituted, 
no injunction can be passed by the 
court unless the suit is before the 
court. Therefore temporary injunc
tion would be left out. Unless a suit 
ie before the court, the question of 
injunction does not arise.

SHRI NITI RAJ SINGH CHAU- 
DHARY: How to amend section 80?

SHRI N. D. VENKATESH: We will 
send the draft amendment for your 
consideration.

Section 64 of the CPC as it is, is not 
touched; no amendment is suggested 
to this section. I have got a few sug
gestions to make in this connection. 
Under Section 54 of the CPC as it 
stands now, in a decree for obtaining 
a partition of the undivided property 
belonging to a joint family or a joint 
proprietor the decree is executed by 
a Collector or the Deputy Commis
sioner as the case may be. Now, this 
is best with a lot of delay and difficul
ties; not that, of course there is any 
want on delay but in view of the fact 
that the court which gives the decree 
in the first instance is not responsible 
to execute it. If the Deputy Com
missioner is made responsible to exe
cute it naturally he takes his own 
time. While executing a decree for 
dividing the property there is bound 
to be some friction; some disputes do 
arise. At present there is no pro
vision in the CPC providing for an 
appeal against such disputes that may 
arise while actually executing the 
decree. Sir the decree is being exe
cuted by the Deputy Commissioner 
and his agents. While executing the 
decree frictions are bound to arise. 
The value of the property will not be 
taken into acount. While making 
a division of the property there may 
l*e garden land, wet land and the dry

land all the lands will not be of the 
same value but there has to be equit
able distribution. In case of such dis
putes there is no provision for the 
civil court to decide such disputes. In 
fact virtually it is left to the revenue 
agency to decide such issues and 
there are also instances of enormous 
delays which extend to a period of 10 
to 12 years. This difficulty could be 
removed by giving power to the civil 
court or to the court which passes a 
decree making provision to execute 
the decree by appointing a Commis
sioner—may be an Advocate or may 
be a Tahsildar of the Tahsil. Those 
people can execute the decree by 
taking assistance of Revenue Survey
ors. In each State we have got a Sur
vey Department attached to the re
venue establishment or the Revenue 
Department and the asistance of such 
officers might be availed of by the 
Commissioner appointed by the 
Court. If the Tahsildar or any reve
nue officer or an advocate is appointed 
as a Commissioner by the civil court, 
the civil court retains the control, it 
can ask as to why the decree has not 
been executed, If there are any 
other defects, the Civil Court will still 
have powers to set right these things. 
To this extent, Sir, section 54, can be 
amended. This is my humble opinion.

MR. CHAIRMAN: On what line
you would like to suggest amendment 
to section 54, a draft of which may 
kindly be passed on to the committee.

SHRI N. D VENKATESH: I shall 
send a draft amendment to your 
Secretariat.

SHRI NITI RAJ SINGH CHAU- 
DHARY: About agricultural lands in 
U. P. the Courts have been empower
ed under the general law to takfe 
cognisance of such cases.

SHRI N. D. VENKATESH: I will 
suggest a suitable draft for your con
sideration.

SHRI NITI RAJ SINGH CHAU- 
DHARY: The word ‘estate* incident
ally finds a deflnation in art. 31A of
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the Constitution of India regarding 

saving of law* providing for acquisi
tion of estates etc.

SHRI R. V. BADE: AH the States 
have framed their own laws in accor
dance with Art. 31A of the Constitu
tion.

MR. CHAIRMAN: I think your 
view is that the execution of a decree 
for partition of any estate or the share 
thereof should be done under the 
supervision of the court and not to be 
allowed to be executed through the 
revenue authorities, Since you have 
already agreed to give us a draft 
please send the same to us so that it 
could be considered.

SHRI N. D. VENKATESH: I have 
nothing to say on section 82.

SHRI NITI RAJ SINGH CHAUDH- 
ARY: After Rule 5, we are proposing 
to add Rule 5A and Rule 5B. You 
may also consider the provisions of 
Order XXVII.

SHRI N. P. VENKATESH: We will 
do it.

Under Clause 39, a new section 100 
is being substituted in place of the 
old one. This new section is restrict
ing the scope of a second appeal to 
the High Court. There is first appeal 
under section 96— clause 34, in which 
there is an explanation added on and 
one sub-section is also added on. But 
in my view, when the scope of second 
appeal is restricted in that manner, it 
is better that there is some provision 
in section 96 for the first appeal being 
heard by a senior subordinate judicial 
officer of the rank of a District Judge 
at least. Now, in several States under 
the Civil Courts Acts, as they are in 
vogue, Civil Judges are authorised to 
hear appeals—Sub-judges or Civil 
Judges as they are called—whose 
cadre is next higher to that of the 
Muniffs in view of the fact that the 
Parliament is proposing to restrict 
the scope of a second appeal in High 
Court, let there be a provision in sec
tion 96 C.P.C. providing an officer

of the rank of a District Judge to hear 
the first appeal. On facts the power 
of the High Court is being drastically 
curtailed. When it is conceded that 
there is a first appeal let at least a 
senior subordinate judicial officer go 
through the facts and decide on facts. 
Unless you provide such a provision, 
it may be that several States may pro
ceed with the matter as it is 
now and may authorise a Civil Judge. 
This is in the interest of the litigant 
public.

I would like to say one or two 
things on new sub-section 86. No ap
peal at all is provided and there are 
no revision at all. After all, to err is 
human. Therefore, there should be 
some provision for a litigant who 
feels aggrieved. My submission is that 
some way may be found for providing 
for a revision or appeal even in small 
cause matters. It may be a pro-note 
suit. There are cases where injustice 
has been caused in such cases. No 
man should be allowed to feel that 
not being given a proper opportunity, 
not having a proper application of a 
Judge that a case is lot. That is why 
I feel that this should be taken note 
of.

MR. CHAIRMAN: Are you suggest
ing this taking clause 45 into conside
ration?

SHRI N. D. VENKATESH: True,
Sir.

SHRI NITI RAJ SINGH CHAU- 
DHARY: The word District Court is 
defined in section 2 Will it serve your 
purpose?

SHRI N. D. VENKATESH: Yes, Sin

MR. CHAIRMAN: May I request 
you to please send a draft on this 
point also as early as possible because 
it involves several other sections also?

SHRI N. D. VENKATESH: We will 
do it. • *

Then, I request you to kindly per
use clause 84—Order XXXIII provid
ing suits by indigent persons. It i»
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proposed to give more assistance to 
poor and needy people in prosecuting 
their plaints. When you are thinking 
of providing some relief to the poor 
and needy persons, I may humbly 
submit that if possible you can also 
provide for a defence by providing 
for some assistance in order to defend 
civil causes by the poorer setions. It 
could be done by having a Board of 
Advocates in each District constitut
ed by the State Government on the 
recommendation of the District Judge 
to decide which matter is worthy of 
this and which advocate can do 
justice.

SHRI NITI RAJ SINGH CHAUDH- 
ARY: We have sent a report to your 
Government wherein this suggestion 
has been made. So, you may kindly 
consider about formulating your ideas 
on this.

SHRI N. D. VENKATESH: Yes, Sir.

MR. CHAIRMAN: You agree that 
this provision is made for relief to the 
plaintiffs. But you feel that the de
fence also who are indigent should be 
given some aid!

SHRI N. D. VENKATESH: Not
merely this. To all causes there are 
various proceedings under special en
actments. They are being taken up in 
the Civil courts. Take for example 
motor vehicle cases. Invariably 
under the rules made the procedure 
of the C.P.C.. is being taken as the 
procedure governing the causes. Poor 
people who meet with road accidents 
come there without proper assistance 
and many of them had suffered. So if 
this provision is made applicable 
either to prosecute or to defend such 
cases it would be better, and it will go 
a long way in alleviating the suffer
ings of the poor and the needy 
people.

HON. MEMBER: May I know whe
ther you have applied your mind on 
other questions also?

SHRI N. D. VENKATESH: We
have gone through the Bill Clause by 
Clause. We have applied our mind on 
all Sections.

SHRI M. P. SHUKLA: The Witness 
has given his suggestions and we have 
given him a questionnaire. I think it is 
better to give him some time to for
mulate his views and send them to 
us.

MR. CHAIRMAN: My view is this 
and I think you will all agree with me 
that in the questionnaire, the question** 
are not comprehensive. They are in
dicative and therefore, you may go 
even beyond those questions and make 
an additional submission of yours. 
Secondly, we will consider the sugges
tions of the witness on all the ques
tions. The Witness will send the sug
gestions in writing on behalf of the 
Government. I would like the hon. 
Members to know all these things.

SHRI R. V. BADE: For Section 54. 
you have said that it should not be 
given to the revenue authorities. But, 
here, there is one word, “deputed by 
him in this behalf in accordance with 
the l a w . I n  different States, diff
erent laws are there. They have got 
their own laws. What objection you 
have got in giving them authorities?

SHRI N. D. VENKATESH: Even
then, they are executive officers and 
not judicial officers. They are the 
laws governing their relationship 
between the Collector and his sub
ordinate officer.

SHRI R. V. BADE : The State might 
have provided some provision because 
some items are State subjects and the 
State has got power to make the law.

SHRI N. D. VENKATESH: The
Parliament can provide.

SHRI R. V. BADE: You have said 
that for small causes, some provision 
should be made for appeals or revi
sions. But, it is common that if the 
decree is going against him, he is feel
ing aggrieved even though the decree 
amounl is small. Why there should 
not be an end to it?

SHRI N. D. VENKATESH: Some
times, from the monetary point of
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view, it should be a small decree in
volving Rs. 100 or R*. 200 but the de
cision may have its far reaching conse
quences over other litigations between 
the parties

SHRI R. V. BADE; Don’t you agree 
that there is unmixed truth in the 
world?

SHRI N. D. VENKATESH: What I 
am submitting is that it is better to 
provide one more forum to apply its 
mind to the decision rendered by such 
Courts. Sometimes, he may overlook 
the relevant fact, it may be a small 
suit, may be a promissory note, but, 
even then, some interesting questions 
will arise. It is possible that some 
times the Advocate will not have 
pointed out some material an^ like 
that.

SHRI M. SATYANARAYAN 
RAO: Regarding Section 100, if some
provision is incorporated in this Sec
tion saying that the appeal should lie 
with the District Judge. Does it make 
any difference between Sub-ordinate 
Judicial Officers and higher officers?

SHRI N. D. VENKATESH: It does. 
The Judge of the District Court is the 
selection post.

SHRI M. SATYANARAYAN RAO: 
The human material everywhere is the 
same. Is it not so?

SHRI N. D. VENKATESH: 
The District Judge is more ripen than 
an officer next below him. I beg to 
differ because there is a lot of diffe
rence between the District Judge and 
the Judge of Sub-ordinate Courts. 
They select the best person for the 
post of District Judge. We select the 
Officers more mature in understand
ing not merely of the facts of life but 
also principles of law and in my hum
ble opinion, they are better people 
than their subordinates.

SHRI D. N. MAHATA: Are you in 
favour of giving revisionary powers to 
the District Judge under Section 100?

SHRI N. D. VENKATESH: W ell if 
the Parliament does, it is welcome. 
We welcome it Sir. It will difipitely 
improve.

SHRI M. C. DAGA: We have gone 
through the 27th and 54th reports of 
the Law Commission. They have 
covered all points under Sec. 80 of the 
CPC. Kindly let me know if any case 
has been settled during this year 19^4 
by your legal advise?

SHRI N. D. VENKATESH: We 
will verify and submit to the 
Committee.

SHRI M. C. DAGA: Do you find that 
the Supreme Court is also favouring 
that we should do away with this Sec
tion 80? I want to know whether 
Supreme Court rulings are honoured 
and can we go against them?

MR. CHAIRMAN: I want to make 
it very clear. Whatever may be the 
recommendations of the Law Com
mission, or whatever may be the law 
enunciated or interpreted by the 
Supreme Court, at the moment, all 
will be superseded by the Parliament 
when they legislate finally on this 
score. Thence forward, the Supreme 
Court and any other Courts are within 
their rights to interpret the law that 
we may make. So long as the Govern
ment is concerned, they are governed 
by the Supreme Court decisions. 
Everybody is governed by the Supre
me Court decisions. But, today we are 
considering how to over-come those 
rulings given by the Supreme Court. 
If so necessary to sub-serve the objec
tives of fundamental rights and direc
tive principles to which you refer.

SHRI M. C. DAGA: The High Courts 
have their own rules. We have stu
died the Madras High Court rules.

MR. CHAIRMAN: That we can dis
cuss later on. Now, let us confine 
ourselves to the witness’s suggestions.
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SHRI M. C. DAGA: Whether you

agree with the views of the Supreme 
Court or have your own views?

SHRI N. D. VENKATESH: 
On interpretation of law we have to 
obey the decisions of the Supreme 
Court. But while making a new law, 
Parliament has its own powers, we are 
supreme.

SHRI M. C. DAGA: Why should we 
not do away with all such lower Court 
officers and there should be only one 
appeal to the High Court and there 
should not be any second appeal?

SHRI N. D. VENKATESH : There
is no harm. Ideas are welcom e. 
There are also good judges in the 
lower courts. I never said against the 
integrity or honesty of the Judges.

SHRI M. C. DAGA: Then why do 
you say like that?

SHRI N. D. VENKATESH: If
you provide an appeal, only to the 
High Court, then it would normally 
be costy affair. Because, in Karnatka 
there are places the distance of which 
is nearly 400 miles and odd. So, for a 
man to come from such a distance to 
the Headquarters in connection with 
the appeal is normally costly affairs. 
Secondly, the work of the High Court 
has enormously increased.

SHRI M. C. DAGA: Can we do 
away with Court fees?

SHRI M. P. SHUKLA: This is not 
relevant to the subject, so I object to 
it.

MR. CHAIRMAN: Whether it could 
be avoided?

SHRI N. D. VENKATESH: Because, 
we are in a poor country, n&tutally, 
the burden will be too much on the 
litigant public.

SHRI NITI RAJ SINGH CHAU- 
DHARY: Mr. Bade was referring to 
Madhya Pradesh with regard to sec
tion 54. His suggestion was even after 
deletion of Section 54, Revenue 
Officers could be appointed by the 
Commissioner to safeguard and con
trol over the whole matter. But, some 
State Governments ane not ready 
to hand over to the Judiciary?

MR. CHAIRMAN: There is at least 
one State here who have made a sug
gestion in that behalf.

SHRI NITI RAJ SINGH CHAU- 
DHARY: Would you advise your
Government to consider the abolition 
of Court fee?

SHRI N. D. VENKATESH: I bear 
in mind your advice and think over it.

MR. CHAIRMAN: Mr. Venkatesh,
I am really very happy that the evi
dence you gave before thift Committee 
was very valuable. The information 
and suggestions given by you are 
quite appreciable. I can assure you 
on behalf of the Committee that we 
will give our earnest consideration to 
your views and take them into consi
deration whichever we find competent.
I once again thank on behalf of the 
Committee for your co-operation in 
our work. Thank you.

(The Committee then adjourned)
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(The witnesses were called in 
and they took their secfts)

MR. CHAIRMAN: Before we em
bark upon our deliberations, may I 
draw your attenton to a direction, i.e., 
whether evidence you give before us. 
it will be treated as public and if you 
so desire that all or any part of your 
evidence should be treated as confi
dential, we will do so; but that evi
dence though confidential will be 
made available to other members of 
Parliament.

We have received your memoran
dum and noted the comments made 
thereon.

SHRI B. T. PARTHASARATHY: I 
would like to make a few general ob
servations before we proceed to con
sider the clause? of the Bill. We had 
a detailed discussion of the proposed 
amendments. While we welcome 
quite a number of those proposals, we 
have found in respect of certain 
things, the approach was not to our 
satisfaction. The general impression 
was that this C.P.C. which has been 
evolved over a century has stood the 
test of time and It has inspired great 
confidence in the general public in

the administration of justice. If we- 
bear in mind the situation that was 
prevailing prior to the advent of the 
British rule, there was no rule of law 
and there was no order; there was na 
institutional arrangement. And how
ever much we may dislike the English 
rule, we cannot ignore the fact that 
they gave to us certain fine institu
tional arrangements which are th^ 
products of their experience and 
which are intended to safeguard the 
rights and liberties of the citizens and 
particularly when we had no syste
matic arrangement. We had not de
veloped a law of procedure in such 
detail as we find from English experi
ence. There were no courts which 
were functioning at specific times and* 
places with persons appointed to dis
charge certain duties and it was a 
mere vacuum and that was filled in a 
certain measure by these institutions 
which the English brought with them; 
not that they wanted to give us law; 
but they wanted to make their own- 
position secure. We find from a study 
of our legal history that for the last
2 centuries we did not have any ins
titutional arrangement and even 
though they came as rulers and esta--
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blished courts lor their <own require
ment, our people .flocked to their 
courts. We submitted ourselves to 
their jurisdiction and it was much 
later that they established their 
political hegemoney. During
the course of their rule the 
law has undergone considerable 
change. One aspect of their law 
which we notice here is that the com
mon man in our country is not associa
ted in the administration of justice. It 
is purely Europeanised by the system 
of jury trial. The moment they left 
our country, the entire responsibility 
lies on the Presiding Officers and if 
they fail, then the confidence in the 
system of administration of justice 
would be completely shaken and this 
thing we can ill afford and we would 
like to caution ourselves as members 
of the Parliament being a party to any 
such arrangement where the confi
dence of the public is shaken.

Today we are undergoing a series of 
changes to contribute to stability. The 
confidence in the system of adminis
tration of justice can be created in 
several ways. One such thing is that 
the members of the public are parti
cipating in several aspects of adminis
tration of justice like the ’jury trial, 
assessors and all that. W e have now 
given up the system of jury trial. We 
must give a chance in the courts to 
have a right of appeal and in some 
cases the right of second appeal. It is 
this opportunity that inspires confi
dence in the mind of the general pub
lic. If during the intermediate stages 
certain irregularties are noticed, there 
should be an immediate opportunity 
for seeking redressal.

We must always see that the supre
macy of law is maintained and the 
concept o f the rule of law should not 
be watered down. There should be 
trial of all cases in open courts by per
sons who are well-versed in laws snd 
by those who are trained in laws. If 
we have any other system, that would 
go against the very grain of the con
cept of the rule of law and that our 
confidence in the Constitution would 
be completely undermined. So, with

these words, we must deal with this 
amending Bill.

MR. CHAIRMAN: In your memo
randum you have indicated as to how 
we must approach thi$ problem. In 
order to retain the public confidence 
in the law, you have suggested cer
tain things. But I hope you will not 
disagree with us to have a second look 
at this law. We have to make this 
law uptodate. Even the proposed 
amendment should stand the test of 
time. Now I request the hon. members 
to confine themselves to the points 
urged in the memorandum and seek 
clarifications. Your memorandum is 
the consensus that has emerged at a 
recent seminar held at Bangalore.

Clause 6 (b). This will be confined 
to civil suits only,

SHRI B. T. PARTHASARATHY: 
Otherwise the tendency is to set up 
certain quasi judicial bodies for the ad
ministration of justice and invest 
them with powers almost equating to 
the powers of the civil courts and that 
would be a serious inroads into the 
sphere of civil law and unless we com
pletely do away with our appearance, 
the principle of rule of law will dis
appear.

MR. CHAIRMAN: A note on clause 
6 which refers to independent pro
ceedings is not clear to us. I request 
the Joint Secretary of the Ministry of 
Law kindly to examine the significance 
of this note.

SHRI S. K. MAITRA: The Law
Commission has expressed that we are 
of the view that an express provision r 
is desirable as regards second appeal.
We recommend therefore that the 
principle of res judicata should be 
applied to the situation of proceedings 
in execution. A  question has been 
raised as to what is meant by inde
pendent proceedings. The legal pro
ceedings which are initiated by a 
plaint are known as suits and those 
judicial proceedings which are institu
ted by a petition are called civil pro
ceedings. Pre-emption proceedings 
are independent proceedings.
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SHRI B. T. PARTHASARATHY: 

Most of these special enactments relate 
to certain special situations. For exam
ple, in arrears of rent cases, if there 
are certain pther things done, the 
tenant is liable to be evicted. Soa those 
are the limited questions.

SHRI S. K. MAITRA: If in a judicial 
proceeding, the rent is decided thereby 
the relationship of landlord and tenant 
Is also decided.

SHRI B. T. PARTHASARATHY: 
They are all under special enactments, 
and the jurisdiction of courts to go into 
the question of titles is a very limited 
one. In such a situation whatever ob
servations those Courts make, even to 
safeguard, should not be such as to be 
equated as adjudication of question of 
title.

SHRI S. K. MAITRA: As per the 
provisions of section 116 of the Evi
dence Act, the tenant is estopped from 
denying the landlord's title. In a rent 
suit, the decree indicates that the re
lationship of landlord and tenant exists 
between the parties. It does not estab
lish anybody's title to the property.

MR. CHAIRMAN: Shri Parthasa
rathy says that the Association has not 
examined this aspect on the basis of 
the Law Commission Report. He may 
kindly examine this aspect and sub
mit his comments later on, but as 
early as possible. After examination 
he may perhaps revise his opinion in 
the light of the clarification given by 
the Joint Secretary, Ministry of Law.

SHRI M. C. DAGA: There are Re
venue Courts and generally they are 
guided by the C.P.C. Certain issues 
are framed and they are decided. Are 
not those decisions proper?

SHRI B. T. PARTHASARATHY: 
Those matters which are exclusively 
within the competence of the Revenue 
authorities are not within the juris
diction of the Civil Courts at all and 
‘they are outside the purview of the 
Civil Courts; they are not suits of 
'Civil nature at a ll

SHRI M. C. DAGA: Can you ghfe 
me any instance where the Revenue 
Courts have got their own procedure? 
Every Revenue Court follows one 
procedure. The Revenue courts ore 
flooded with litigations by agricultu
rists. In such cases, the issues are 
framed, the parties are entitled to 
give their evidence and they produce 
documentary evidence, and very com
plicated questions of title come up. 
In order to expedite the matters, 
cross-examination is made by revenue 
records. Will not their decision save 
a lot of time?

SHRI B. T. PARTHASARATHY: 
It is precisely against the decisions of 
those Revenue authorities that we 
want to safeguard also. We do not 
want the Revenue Tribunals to be 
equated with the Civil Courts.

SHRI M. C. DAGA: Do you mean 
to say that the Revenue Courts cannot 
decide the title?

SHRI B. T. PARTHASARATHY: 
No. The decision of the Revenue 
Court will not be the last word in 
such matters. That safeguard we 
want. If you make this res judicata, 
that is lost. So far as section 11 is 
concerned, it is applicable only to de
cisions of courts. But this is only a 
Tribunal.

SHRI D. L. SEN GUPTA: The main 
purpose is to avoid repetition of liti
gations. In view of that will not the 
purpose of your amendment be within 
the frame work of the proposed 
amendment of the Bill?

SHRI B. T. PARTHASARATHY:
It goes against the grain of the rule 
of law we have accepted. The Reve
nue Inspector is approached by a poor 
agriculturist to attend to some of the 
matters, who would have a mahazar 
done and the matter would go before 
the Tahsildar and some order would 
be passed without taking any evi
dence and without knowing what is 
relevant. Such mahazars are always 
attacked and very often they are 
proved spurious. That would be some
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thing dangerous. In the Civil Court, 
the party comee, takes an oath, he is 
cross-examined and the Judge is their 
to preside and assess and then gives a 
decision after hearing arguments of 
either side. Such a thing is just not 
there here.

SHRI D. L. SEN GUPTA: The pur
pose cf our present amendment Bill 
is to avoid delay.

SHRI B. T. PARTHASARATHY: 
Not at the expense of ’justice!

SHRI D. L. SEN GUPTA: How to 
make a compromise then?

SHRI B. T. PARTHASARATHY: 
We differ entirely from that approach. 
We do not say that justice has been 
denied. There are ways of minimis
ing delays and the time that is involv
ed in a Court proceedings. But allow
ing theflfe quasi-judicial and adminis
trative bodies to the level of the Civil 
court proceedings would be something 
dangerous, and I would lose confi
dence in such a system.

SHRI D. L. SEN GUPTA: Will not 
delays occur in civil proceedings?

SHRI B. T. PARTHASARATHY: 
That is because of the procedural 
formalities. We have given our sug
gestions for minimising this time fac
tor. If we provided for certain conti
nuity there, then a substantial part of 
the delay could be easily avoided. If 
you want a Tahsildar or the Revenue 
Inspector who knows nothing of the 
law to be equated with the Judicial 
Officer, trained, educated and assisted 
by those who have also trained in 
open court, then, that would be a very 
shocking development indeed.

MR. CHAIRMAN: The Joint Sec
retary has already mentioned about 
the recommendation of the Law Com
mission. You may kindly examine 
your point as carefully as you have 
done in other cases and submit your 
considered views on this particular 
aspect as early as possible.

SHRI M. C. DAGA: Suppose there 
is a judgment of the Revenue Court, 
will it not be a piece of evidence?

SHRI B. T. PARTHASARATHY: 
Please refer to Section 43 of the Evi
dence Act. It has no evidenciary 
value and not binding.

MR. CHAIRMAN: So far as the
learned witnesses are concerned, they 
have made their points. From the 
Government side, the recommendation 
of the Law Commission has been 
cited. Therefore, I would like to in
form the witnesses to s'end their views 
later, after consulting their colleagues.

SHRI NITI RAJ SINGH CHAU- 
DHARY: Before the witness says 
something about Clause 14, I would 
like to clarify why this amendment 
is sought to be made. This question, 
was considered by the Law Commis
sion and the Law Commission have 
tried to make a distinction between 
normal advances and money advan
ced for commercial transactions. I 
would like to quote the particular por
tion. It says:

“We have in mind commercial 
transactions, i.e.. tarnsactions con
nected with industry, trade or busi
ness. Monetary liabilities arising 
out of such transactions stand on a 
special footing, because the activi
ties concerned are carried on with 
a view to profit. The debtor and the 
creditor do not stand insituations o f  
disparity. If, for example, it is a 
case of loan, then the money would 
have been borrowed for carrying 
on or improving the business of the 
borrower/'

It is felt that for normal transactions, 
to meet the needs would be within 
Rs. 10,000, but. of course, they &re 
persons who borrows lakhs and lakhs 
of rupees.

SHRI B. T. PARTHASARATHY: 
If the record shows that it is of a 
commercial nature, then, this may 
apply, otherwise, it should not and w e 
see no sanctity in fixing a limit.



SHRI NITI RAJ SINGH CHAU- 
DHURY: We should now consider the 
effect of the proposed amendment. 
So far as the relief of agricultural in
debtedness is concerned, in the Law 
Commissions report, it has been stated 
‘that there is in most States, self-con
tained legislation for the scaling 
down of debts, and such legislation 
will not be affected by any amend
ment of the procedural law. Even 
where such legislation itself contains 
<a provision referring back to 3ection 
34 of the Code, the Court can be ex
pected to exercise its discretion fairly 
and after bearing in mind the special 
features of the case. The last-men
tioned reasoning applies equally to 
situations where the judgment-debtor, 
though not an agriculturist, belongs 
to a section of the society which is 
more often exploited than not, or 
where the circumstances in which the 
monetary liability was incurred, make 
it desirable that the court should not 
be awarded a high rate of interest. It 
should be pointed out that even after 
the amendment which we propose, the 
rate will be in the discretion of the 
court. And, it is well established 
that such discretion must be exercis
ed on sound judicial considerations.”

Further, thsy have stated as fol
lows:

“As regards the amendment pro
posed in Section 34, we may repeat 
that even under the amended sec
tion, the discretion will be exercis
ed after due regard to the circum
stances. Every debt is not neces
sarily a loan and the circumstances 
in which a claim for interest may 
come up for consideration vary from 
£ase to case. This variation is, in 
most cases, attributable to the diffe
rence as regards one or more of the 
following circumstances: —

(a) Financial capacity of the 
judgment-debtor (e.g. the judg
ment-debtor may have the means 
'to pay and yet fails to pay);

(b) Financial position ot the 
decre-holder;

(c) Comparison between (a) 
and (b) above;

(d) Conduct of the parties, e.g., 
dishonest transfer of property by 
the judgment-debtor after or in 
anticipation of the litigation, or 
inordinate delay in taking steps 
necessary for progress of the liti
gation;

(e) Relationship which gave 
rise to the liability sued upon,
eg., the judgmen-tdebtor atand- 

ing in fiduciary apacity to
wards the decree holder;

(f) Nature of the monetary lia- 
bUity.”

This is what they hav*e said.

SHRI B. T. PARTHASARATHY: 
But when the discretion is there, the 
judge can very well say whether it is 
purety commercial nature Or some
thing other than that. If he finds that 
it is of the commercial nature then,, 
he need not be bound by this limita
tion. But this is a minor nature and 
I would like to ask whether you are 
going to recognise this non-institu- 
tional banking and say higher rate 
also could be given. Now that leads 
to exploitation of people in need. In 
some of the ordinary transactions, the 
rate of interest goes up to 30 per cent. 
We should not lay so much of value 
to the Money-lenders* Act. The con
tractual rate should not have so much 
respect shown here.

MR. CHAIRMAN: If the contractual 
rate is made within the provisions of 
the Money-lenders’ Act, is it alright?

SHRI B. T. PARTHASARATHY:
I wanted that reservation. Otherwise, 
we are encouraging parties to go to 
the private bankers and in their need 
and difficulties, submit themselves to 
any of the terms those bankers being 
posed.

MR. CHAIRMAN: Anyway, your 
submission will be considered.
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SHRI G. DAYANANDA: Unless
they are Registered money-lender, the 
provisions of the Money-lenders’ Act 
will not apply.

MR. CHAIRMAN: The point is, the 
Court while decreeing the money 
suits and awarding interest, are they 
not governed by the rate of interest 
as per the Money-Lenders’ Act even 
though the particular party has not 
registered as money-lender? Any
way, you want this contractual rate 
to be qualified. Your purpose is that 
it should not be limitless.

SHRI B. H. PARTHASARATHY: 
About Clause 24, I would like to say 
the expression ‘Labourer* that is not 
defined anywhere, and in the Indus
trial Law, we got the expression 
“Workmen” . Workmen is defined 
but the definition of ‘Labourer’ is not. 
Let me take the analogy of the Indus
trial Law. Workmen means any per
son whose wages will be less than 
Bs. 5001 - and who performs manual, 
skilled and semi-skilled work and 
who does not perform any supervi
sory or such other work. There are 
two limits. One is the nature of the 
work done and the other is, the res
ponsibility that he has to discharge. 
If he is discharging managerial and 
such other responsibilities, then, he is 
not entitled to the provisions of the 
Industrial Disputes Act. Therefore, 
such limitations should be there, 
otherwise, the skilled labourer must 
be a scientist drawing Rs. 15001.-.

MR. CHAIRMAN: In the existing 
code, provision has been made. We 
have mentioned labourer or a domes
tic servant’ , even though the “Labour
er” is not specifically defined under 
Section 2. The expression “Labourer” 
is already there in the Code.

SHRI B. T. PARTHASARATHY: 
I want “Labourer” should be defined 
on the analogy of the Industrial Law.

MR. CHAIRMAN: In that case, may 
I request you to kindly send us your 
draft definition for the consideration 
of the Committee.

SHRI B. T. PARTHASARATHYr 
Yea Sir. I want the definition similar 
to the definition of the “Workmen”  
defined under the Industrial Disputes 
Act. In place of “ labourer” it 
should be “workmen” .

MR. CHAL-tMAN: That we will con. 
sider and examine, Then on page 2, 
Explanation 5—Clause 24—what do 
you say about it?

SHRI B. T. PARTHASARATHY: 
Here, there is no limit. There may be 
an agriculturist earning 30 thousand 
rupees and there may also be another 
agriculturist earning 300 rupees.

SHRI R. V. BADE: Why not apply 
the same definition to the work-men 
also?

SHRI B. T. PARTHASARATHY: 
The latest decision in a Burmah-Shell 
case clearly says about the definition 
of a work-man. Even a Scientist 
could be called as such who is draw
ing a salary of Rs. 1000|- and odd.

MR. CHAIRMAN: You want to
give this concession to the upper 
limit also.

SHRI B. T. PARTHASARATHY: 
Not to the w ell-to -d o  agriculturists.

MR. CHAIRMAN: We will consider
it.

SHRI B. T. PARTHASARATHY: 
We have stated on two or three 
occasions as to why we want ths re
tention of Secs. 100 and 115. We have 
emphasised the importance of the 
present scheme and the great value 
that it attached to those sections.

SHRI NITI RAJ SINGH CHAU- 
DHARY: Under Article 133 of the
Constitution the words used are 
“ substantial question of law of gene
ral importance/ But, here the words 
used are “substantial question of law 
not of general importance” . Substan
tial question of law was also defined' 
by the Supreme Court. There is very 
good case reported in Madras Law
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Journal. They have tried to make 
distinction in every matter, whether 
there is something substantial or not, 
between the party and the parties. 
Secondly, the suggestion that the 
Court should study the question of 
law. I think, you will agree that out 
of the appeals that are admitted, the 
percentage ultimately allowed is very 
limited.

SHRI B. T. PARTHASARATHY: 
Not very limited; it is around 50 per 
cent.

SHRI S. K. VENKATARANGA- 
IENGAR: Theate is a responsibility 
cast on the Counsel. Therefore, 50 
per cent should not be a surprise.

SHRI B. T. PARTHASARATHY: 
Easier course would be—simply to 
dismiss and be done with it.

SHRI NITI RAJ SINGH CHAU- 
DHARY: Whether admission or dis
missal, the Court has to record rea
sons. In such a way the questions of 
law are brought out cl’early.

HRI B. T. PARTHASARATHY: 
When we find the wrong, can we go 
on a further appeal. We have posed 
that question also. ,

SHRI S. UDAYASHANKAR: The
delay depends upon the persons who 
do the job  of Judges. Many a time, 
we even do not utter a single word, 
before that stay is being granted. So, 
it is the responsibility of the persons 
who occupy the position as Judges, 
but there is nothing wrong in the law.
It is only on account of such men the 
delay occurs, but not on account of 
the law or rules.

MR. CHAIRMAN: I will pose a
general problem. When we make law, 
will it not be presumptuous to have 
any idea in making that law that it 
will be administered by a class of 
people who are sometimes, below the 
requirement etc. Therefore, it is very 
unfortunate if a particular case or 
cases are decided in accordance with 
the wish or desire of certain persons 
occupying such position of authority

and responsibility. Therefore, I am 
making a suggestion that when we 
make a law we should pferhaps pre
sume that our Boards, Legislators and 
others who are in the helm of affairs— 
are not up to the standard and who 
cannot make a full-proof law. That 
is why at this stage let us not be in
fluenced by that position. It may be 
true that we must make best laws 
and see that it gives best justice to the 
citizens of our country. It is for the 
Court to decide, whether in the first, 
second or in Revision petitions. Even 
there is provision for appealing to the 
Highest Courts on the same grounds 
and on the same case. In the Supreme 
Court also, from Bench to Bench they 
differ in many matters. So, let us con
fine ourselves to scrutinise the pro
visions of the lawa whether they sub
serve the litigant public or not.

SHRI S. K. VENKATARANGA- 
IENGAR: Even the bead of the Court 
has to see to the substance of the law 
as to whether w*e conform to the ideal 
picture or not. When considering 
Sec. 100 you are thinking of making 
the proceedings final, because, we are 
thinking of second appeal. To give a 
finality, we are thinking of changing 
the Section 100. The first question 
we have got to put is whether there 
is need to changfe Sec. 100 as it stands.. 
Then, if there is need, the amend
ment that is sought to be made—does 
it serve the purpose? The point is 
this. As you said, a clear picture of 
how the jurisdiction of the Supreme 
Court under Art. 133 has been utili
sed under Section 100. We have got to 
remember both the Privy Council and 
Supreme Court have pulled up High 
Courts whenever they hav*e deviated 
from the provision of Sec.. 100. Now, 
Sec. 100 is so well drafted that it is a 
fool proof. Now, you are making a 
suggestion that an appeal shall lie 
to the High Court from every decree 
passed in appeal by any Court sub
ordinate to the High Court, if the High 
Court certifies that the case involves a 
substantial question of law. If I may 
say so with utmost resnect that imme
diately an appeal is filed, even at the 
first appeal, we must remember that
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may also be subjected to the dismissal 
straight away, ap per Civil Procedure 
Code. If that is so, regarding the first 
appeal, as regards the second appeal 
invariably it has got to be admitted 
on its merits. At the stage of admis

sion  itself, if the Judge finds that it 
does not conform to the various classes 
of Sec. 100, he will dismiss it outright. 
I am telling this with some experience. 
The question of n’ext stage comes only

• at the later stage. If the admission 
judge should formulate the question 
and give his reasons; without mean- 

*ing any disrespect as you have stated 
from bench to bench and from judge 
to judge. He might have given the 
reasons which certainly does not touch 
the court and the judge who hears 

vthe appeal may feel embarrassed in 
dealing with other judge’s finding. 
That is why I am saying that the re
medy is worse than the disease. After 
all you are going to have a judge who 
has to certify and that judge may not 
be the hearing judge at the final stage 
and that judge in his own view might 
think that a particular thing is sub
stantial and the other judge may take 
a different view and say that it is not 
a substantial thing. With utmost res
pect I might say where is the need to 
seek an amendment to section 100? 
I request you kindly to enlighten me 
how in practice or even from a theo
retical approach, section 100 is badly 
worded, then we could think of this 

amendment. That is why I say, let 
us take the present section 100 whe

ther this has given any room for any
thing like uncertainty in the finality of 
the judgement. If it has given scope, 
let us think of amending it otherwise, 
leave things as they are. This section 
has stood the test of time. The High 
Courts and the Supreme Court have 
made it fool-proof. I request you kind
ly to point out any particular sub
clause in section 100 which wants an 
amendment, we shall be more than 
satisfied.

WITNESS: The Supreme Court has 
codified section 100 and therefore no 
High Court can traverse beyond the 
scope of section 100 and limit itself 
to the point which the Supreme Court

has enumerated. There are 8-7 deci
sions which define the exact scope of 
section 100. There is no scope to 
traverse beyond the scope of the de
finition.

MR. CHAIRMAN: We are only
seeking clarifications from you. Uulti- 
mately our committee will have to 
take a decision and those decisions 
will have to be accepted by the Par
liament. I cannot commit myself 
either this way or that way. Your 
suggestions will be closely examined 
and formulate our own opinion at the 
appropriate time.

SHRI R. V. BADE: What is the
remedy that you suggest for the clear 
ranee of arrears in the High Courts?

SHRI NITI RAJ SINGH CHAU- 
DHARY: The Law Commission have 
found out that certain judges have 
admitted all the appeals that came 
before them land ultimately 90 per 
cent of themNare rejected. This seems 
to be the main cause for the increase 
in work and thereby cost and delay. 
Could you suggest any remedy for 
this?

WITNESS: At the time of hearing 
if the judge finds that it involves a 
question of law, then he is precluded 
from doing any justice. That anoma- 
lay is there. Even though he finds 
that injustice has been done and that 
it should be corrected by the court, 
but the court feels helpless in the 
matter. If such a position is allowed 
to continue, what will happen?

SHRI D. L. SEN GUPTA: While 
agreeing with your premise that con
fidence in the administration of justice 
should not be shaken, but in this sys
tem are there not complaints that 
justice is delayed through the laws?

WITNESS: All the loopholes in 
the laws should be plugged.

SHRI D. L. SEN GUPTA: If the
time is restricted while developing 
arguments, how ca you do justice to 
a case?
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SHRI S. K. VENKATARANGA- 

IYENGAR: The more that I have
thought of section 136 and the way it is 
being administered by the Supreme 
Court, I am firmly of the opinion that 
any reform you might think of, sec
tion 136 itself being delayed if you ask 
jne. 22 petitions come up, 2 petitions 
being admitted and 20 petitions being 
thrown out. On the two admitted 
petitions the hearing Judges would 
have seen that some times the certifi
cate given on the particular point is 
no point at all. The unfortunate as
pect of the analogy of section 136 is 
not being correctly used by the Sup
reme Court, should not really confuse 
the issues as far as section 106 is con
cerned. You are restricting the liti
gant’s anxiety to the High Court, the 
finality is there and the cause of liti- 
.gation is there. While considering 
that, in most cases the litigant should 
be confident of the High Court itself 
Tendering justice, not even approach
ing the Supreme Court, sitting in Delhi 
-administering the law for the whole 
country. Most of the litigants should 
be more than justified if their liti
gation should get a fair deal at the 
High Court stage.  ̂Any analogy of 
the leave proceeding to section 100, 
I say with certain amount of empha
sis is certainly taking a way that fair 
aspect of the finality, and that is why 
we have said that what is at present 
in vogue will mean stabiliU|r, will 
mean confidence. We are saying this 
with our own experience as to how 
section 136 proceeding is of no help. 
When we are thinking of reformation, 
I am requesting you to avoid that pit
fall.

SHRI M. P. SHUKLA: Your stand 
point is that the proposed sub-section 
100 does not serve the purpose that 

^we have in view; it would involve 
more delay and more duplicacy of 
petitions. You agree that delays 
should be avoided.

SHRI B T. PARTHASARATHY: 
No two opinions on that.

SHRI M. P * .SHUKLA: Delay should 
foe avoided, justice should be done and

it should be cheaper. You may please 
send your submissions on these points 
later for our consideration, because 
this is one of the most important sec
tions.

SHRI S. K. VENKATARANGA: 
IYENGAR: A few suggestions of mine 
on the lines you are thinking may just 
be considered. Those who sit in second 
appeal—without meaning any disres
pect to the constitutional 'judges—the 
Chief Justice who has to arrange for 
the work of the Judges ought to be in 
a position to allot the work of second 
appeals to certain judges who are 
better experienced in the application 
of the facts of the case to section 100 
proviso. I was surprised to hear that 
all the second appeals were being ad
mitted by a particular judge in spite 
of the Privy Council and Supreme 
Court strictures. Here, I can only 
think that the Chief Justice who is to 
arrange for the work of the Court has 
not done his duty properly. Those 
who sit for hearing second appeals 
should be Judges of a particular cali
bre and ought to know really how 
section 100 has got to be applied to 
the facts of the case. So the remedy 
would be by giving instructions to 
the Chief Justice.

SHRI B. T. PARTHASARATHY: 
We have a view in respect of avoiding 
delay and in respect of avoiding 
costs.

SHRI NITI RAJ SINGH CHAU- 
DHARY: Suppose I agree with the
observations made by the learned 
senior advocate Could you kindly 
arrange to send us your concrete pro
posal as to how section 100 should be 
formulated and how it should be 
drafted?

SHRI S. K. VENKATARANGA- 
IYENGAR: Supposing we give in our 
draft something to your scrutiny, sec
tion 100 being retained as it is, adding 
explanation as we are accustomed to, 
so that it will avoid amendment and 
will bring out the points in explana
tion.

•781 fJS—7.
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MR. CHAiRMAN: Even if it be an 
explanation. or explanations to section 
101). that can be incorporated in the 
Code only through an amendment. It 
will be helpful if you can kindly send 
us some concrete suggestions.

SHRI B. T. PARTHASARATHY: 
We shall do that. Codification also 
becomes necessary from time to time.

SHRI M. P. SHUKLA: I would like 
to have your opinion on Clause 34 of 
the amendment Bill—section 96.

SHRI V. K. SAKHALECHA: I have 
one question on the previous point. 
Does the learned witness feel that 
delay would be caused at the time of 
admission?

SHRI B. T. PARTHASARATHY: 
There is no risk in admitting, ex-  
parte cases, because if I am aggrieved 
by the decision of the lower appelate 
eourt, then, I point out the grounds 
on which it could be admitted. If 
the Judge is satisfied that there is a 
prima facie case and comes under 
Section 100, he will admit.

SHRI V. K. SAKHALECHA: There 
will be no justice done to the cases at 
the time of admission because they 
have no time to hear. In some cases, 
admissions are finished within an 
hour.

SHRI M. P. SHUKLA: If some pro
vision is made that the opposite party 
could also put forth his argument at 
the time of admission, will it satisfy 
the witness?

MR. CHAIRMAN: No more dis
cussion on this. We have requested 
the Witness to kindly reconsider and 
send his views.

SHRI R. N. SHARMA: As regards 
Section 100, will you suggest that no 
admission could be made without 
hearing the other side except where 
order for injunction is necessary?

SHRI D. L, SEN GUPTA: At the 
admission stage, the other party is

not heard, as a result of which, some
times, the record is not before the- 
judge and delays are also caused. 
The mischief of delay could be avoi
ded if some provision stating, that no 
admission is allowed except in cases 
of injunction without the other side 
also is made, would it not solve the 
problem? What is your opinion?

*
SHRI B. T. PARTHASARATHY: 

As I said earlier, there is no risk in 
admitting ex-parte cases. It would 
be rather impracticable Sir.

SHRI S. K. VENKATERANGA1YEN 
GAR: I would like to suggest to
adopt the practice of Caveat. The 
person who has already won in the 
litigation is keen that there will be 
a finality and he would be vigilant 
and he will enter caveat. At that 
stage, the Supreme Court or the High 
Court which is hearing could dispose 
of the matter. Therefore if my sug
gestion is considered, the insisting on 
the opposite party being, present may 
be avoided.

SHRI NITI RAJ SINGH CHAU- 
DHURY: If you refer to Page 16,.
you can find that Section 148 A is pro
posed to be inserted and your sugges
tion is already there. You wanted 
that it may be extended.

SHRI B. T. PARTHASARATHY: 
Yes Sir.

SHRI S. UDAYASHANKAR: A f the 
time of admission, notice will have 
to be issued. This will involve lot o f 
expenditure on the other party also. 
At the time of admission, even in the 
case of Supreme Court, notice will 
have to be given to the Respondent 
and he had to travel from his place 
to Delhi. The Learned Judges did 
not ask anything. Therefore, there 
is lot of inconvenience to thejybher 
party. Because there is a provision, 
they have to do like that.

SHRI B. T. PARTHASA^ ATa y -  
If the Judge is satisfied tjftt it is a
fit caseildftjuknissionZStifeddr th^gtrict
requas^pBftfig'rw tsecipim 100 t Me  w ilt
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do it and in the normal course, notice 
will go. If it is not at all a fit case, he 
will dismiss and the matter ends.

SHRI D. L. SEN GUPTA: In the 
Supreme Court, they make an order 
and issue notice to the other party. 
If there is a provision in the statutes 
itself, then, without a caveat also, 
this could be done.

SHRI B. T. PARTHASARTHY: 
It could be done. As it is, there is 
no difficulty so far as admission is 
concerned.

SHRI D. L. SEN GUPTA: In some 
cases, the judges cannot apply their 
mind.

SHRI S. K. VENKATARANGAIY 
ENGAR : I am appearing for three
High Courts and as far as our High 
Court is concerned, the prevision pe
tition is posted for admission within a 
week, or 15 days or at most a month 
for admission. Some-times, it comes 
up for admission on the very next day 
I would like to say that you may 
allow the caveat practice by amend
ing Section 148A and keeping this 
thing in view of regulation of work 
by the Chief Justices. In some 
Courts, they are having number of 
pending cases.

SHRI B. T f PARTHASARATHY: 
We have no grievance so far as the 
working of law under Section 100 
and 115 are concerned.

MR. CHAIRMAN: You have agreed 
to send the draft explanation to Sec

* A ion 100. Amendment or no amend
ment, it is certain that this delay is 
caused by certain other matters and
o.her exigencies of situations which 
are not within the purview of our 
examination. As Mr. Shukla ably 
summed up, to avoid delay and at the 
same time to ensure justice, which 
must also be inexpensive if not cheap, 
the action to be taken to achieve that 
end is our ^im.

SHRI M. C. DAGA: Suppose the 
 ̂ appellate court is very competent, in

that case, will you suggest that there 
should be only one appeal, there 
should not be provision for second 
appeal or would you like to suggest 
that from any court, whether it is 
Munsiff or the Civil, matters could 
directly go to the High Court?

SHRI B. T. PARTHASARATHY: 
In that case, High Court becomes an
other District Court

SHRI M. C. DAGA: May I know 
whether you want to retain Section 
100 only or both Sections 100 ®nd 
115?

SHRI B. T. PARTHASARATHY: 
The purposes of two Sections, i.e.-, 
Section 100 and 115, are very much 
different. We are in favour of retain
ing both the Sections.

MR. CHAIRMAN; Regarding Sec. 
115, do you want to make any com
ments?

SHRI S. UDAYASHANKAR: So far 
as Karnataka High Court i$ concern
ed lot of delay would be involved if 
powers exercised as per Art. 227, 
wherein the Judge has got some re<- 
servntions. But, the Judge exercising 
powers under Clause 115, is entirely 
different. In both Sections 100 and 
different. In both Sections 100 and 
115, there will be no scope of remedy 
for the High Court to judge the capa
city of the Subordinate Judges. In 
no case, the scrutiny of the High 
Court and its control so far as sub
ordinate Judges are concerned, wiU 
not be there. By this, it may lead 
to certain arbitrary judgements in 
some cases.

SHRI D. N. MAHATA: On page 3, 
last para, you have suggested certain 
methods. What are those methods? 
and whether delay could be avoided 
by such methods?

SHRI B. T. PARTHASARATHY: 
After cause 90, we have suggested the 

% incorporation of a Rule on the fol
lowing lines. I have mentioned itiin  
our memorandum. What we suggest
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today is that under the existing 
scheme of things there is break at 
every stage. In the Court of first 
instance and its responsibility, grant
ing of decree and then starting afresh 
and go to the Appellate Court etc., 
make lot of delay. That itself takes 
time. Service of notice takes months 
sometimes. Even in presenting ap
peal memorandum so many months 
are taken. Notice also takes so many 
months. If notices are not served, 
once again there will be delay. So, 
there is repetition at every stage. 
This could be extended even to the 
execution stage also. For that pur
pose we have suggested the remedy 
in our memorandum. If that is done 
half of the delay could be easily 
avoided.

SHRI NITI RAJ SINGH CHAU- 
DHARY: May I draw your attention
to page 88, Rule 6A of the Bill.

SHRI B .T. PARTHASARATHY: 
These are very welcome.

SHRI S. UDAYASHANKAR: The
delay could be .avoided in certain 
cases. If interim order is required the 
copy is necessary. In other cases, 
merely lodging an appeal is sufficient.

SHRI B. T. PARTHASARATHY: 
It should be in the Court of first inst
ance itself and then transmission of 
the records automatically to the Ap
pellate Court. The function of the 
Appeallate Court is only to hear and 
pronounce. So, all such procedural 
formalities could be avoided and de
lay could be curtailed.

SHRI S. K. VENKATARANGAIY- 
ENGAR: In Tamilnadu, right from the 
t>eginning photo-state copies are given 
from the Trial Court. The cost will 
tiot be much when compared to the 
present day charge of copy making 
©fid the process is also quick. You 
may also consider this aspect.

MR. CHAIRMAN: We will con
sider it

SHRI B. T. PARTHASARATHY: 
Another thing is in the matter of 
judgements I found some difficulties. 
We do not have anything in the mat
ter o f execution of foreign judge
ments. We have got Sec. 13 of the 
C. P. C. We are un-aware of the 
English Courts of law. We take de
cree against English Firms. They are 
registered and executed. It is not so 
in England. They have got very 
clear method. So, unless we made 
similar measures, we are in a dis
advantage position. So, we have to 
adopt similar measures, we are the 
losers. I have given suggestions in 
the last para in this connection.

MR. CHAIRMAN: You kindly send 
it in your memorandum.

SHRI B. T. PARTHASARATHY: 
To avoid delay you >are suggesting 
certain cost to be awarded. The J1.tdge 
has to determine which party is res
ponsible for the delay. I suggest tf 
additional cost is given on the time 
factor after fixing responsibility for 
the delay on the party, that would be 
better to some extent. Under noticc 
to pleader when there is death, that 
would be a onerous duty cast upon the 
advocate. We wil] practically be
come parties.

With regard to injuction, even be
fore granting injunction if we are to 
serve copies to the opposite party, H 
would be very difficult.

MR. CHAIRMAN: Those are all
matters of detail.

SHRI S. K. VENKATARANGAI- 
YENGAR: As regards minimising the 
delay at the stage of orginal hearing 
of the cases, more than often very 
salutary provisions of the judge set
tling the issues are forgotten. We 
have got to make it very clear that 
if a judge applies his mind at the 
stage of settling the issues, most of 
our litigations can be ended. They 
must devote come time between low 
cost cases and small Cftuae cases. In 
such cases the points would be very 
simple. I request that a provision as
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x*gards the settlement of the cases 
should be made. You will have lo 
insist on the trial court judges apply
ing their mind so that many of the 
small cases where frivolous defences 
are taken can easily be avoided.
Second thing, if a trial judge has 
got six cases for hearing, and he 
can only dispose of only two 
cases, then the parties who will have 
come to attend the case, will be put 
to great financial loss. In these days 
of unemployment, the cross exami
nation of witnesses could be con
veniently avoided. This would ren
der the work of the judge easier.

WITNESS: At the time of pro
nouncing judgement, if the counsel is 
engaged elsewhere, he will be simply 
penalising the party, particular care 
should be taken to avoid such con
tingencies.

MR. CHAIRMAN: We shall consi
der all your suggestions.

SHRI D. L. SENGUPTA: Day before 
yesterday in the Indiafri Express, 
a decision of the Supreme Court'waft 
reported. Mr. Justice Iyef of the 
Supreme Court has suggested that

H. Karnataka State Bar Council, Bangalore.

instead of wasting the time of the 
court in taking oral evidences, it can 
be done through affidavit. Do you enr 
courage such a proposition in the 
interests of the litigant public?

SRI S. K. VENKATARANGAIYFN- 
GAR: Order 19 Rule 1 and 2 are
already there as far as affidavit evi
dence is concerned. All oral evidence 
is too dangerous.

WITNESS: If provision is made
for filing the draft issues, it would 
give an opportunity to the aavocafe 
to file the issues before the Court. 
This would enable the court to a great 
extent.

MR. CHAIRMAN: I think the
practice is already there for filing the 
draft issues.

On behalf of myself and my colle
agues, I express my deep apprecia
tion of the study which you have 
made and the paing that you have 
taken ii> preparing a memor^nduii*. 
I c*n assure you that we will give ou* 
earnest consideration to your sug
gestions.

(The witnesses withdrew)

1. Shri Manohar Rao Jagirdar,

2. shri B. M. Natarajan,

3. Shri B. Jayacharya.

4. Shri B. G. Naik.

(The witnesses were called in and 
they took their seats)

MR. CHAIRMAN: Before we start
discussion, I would like to draw your 
attention to a direction which gov
erns the taking of evidence by the 
Committee. Whatever evidence you 
tender before u§ would be treated as 
public and as such is liable to be 
published. But if you so desire that 
all or part of your evidence should be 
treated as confidential, we shall treat 
it as confidential but even then the 
Evidence will be made available to 
*ther members of Parliament.

Chairman

You have not submitted any memo-, 
randum as yet to us. ^

, ■■ -
Now you are welcome to make any 

submission you want ceg*rding the 
proposed amendment*.

SHRI MANOHAR RAO JAGIR- 
DAR: The proposed Code of Civil 
Procedure (An«ntoient) Bill, 1974, 
is introduced^RrBchieve certain ob
jectives! The main objectives to be 
achieved are:

(1) Minimising costa,

(2) Avoiding delay in litigation.
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(3) Implementing the directive 
principles, and

‘ (4) Resolving divergence of
judicial opinions with regard 
to certain provisions of the 
Code.

I. The amendments regarding re
volving cf divergence of judicial opi
nions are concerned, they are wel
come. By settling down the diver
gence of opinions in the various High 
Courts, litigation will be reduced and 
there will be certainly in the law, 
and the litigant public will not be 
harassed in ” iew of the divergent 
judicial opinions. If there is certainty 
in the law, people will decide before 
hand whether to take up the matter 
to the Court of law or to settle the 
same between themselves. In case 
there is conflict of judicial opinions, 
the litigants, even on merits if they 
have no case, may try to take their 
chance in the Court of law and by 
that process, there will be unneces
sary litigation and the rightful party 
will be harassed. Hence, resolving 
of divergence of judicial opinions is 
a welcome measure.

II. So far as implementing the 
directive principles is concerned, cer
tain provisions which are proposed 
in the Bill are welcome. The weaker 
sections of the community i.e. which 
cannot fight their litigation, should 
be assisted by competent Advocates 
and further they should not lose 
their rights because they are not 
capable of spending necessary amo
unt for the expenses of the litigation. 
The persons who really deserve the 
assistance, should be provided with 
assistance by the State. The question 
of deciding, whether a person is 
really not capable of meeting the 
expenses of litigation and deserves 
assistance, has to be taken up by the 
Legislature and the Court, and if 
necessary, certain Rules have to be 
framed. The principle is that a de
serving person should receive all the 
benefits at the cost of the State and 
his rights must be defended and 
there should be social justice to one 
and all.

Then the other factor with regard 
to the cost is the fees of the advo
cates. Advocates charge fee accord
ing to whims and fancies. For the 
interest of the society in general, 
when there are going to be restric
tions on the class of properties, I 
think there should be a restriction 
also as to what amount the advocate 
should receive as his remuneration. 
There is a possibility of saying how 
can we restrict it, after all it is indi
dual’s choice. But as Chairman of 
the Bar Council, I would say that 
the rules should provide the minimum 
fees according to the valuation of the 
suit, and in case more fees is charged 
by an aodvocate, that should be con
sidered as mis-conduct on kis part, 
and proper action can be taken if It 
ifc mis-conduct. If these factors are 
take* into consideration, then they 
will reduce the cost of litigation to a 
certain extent, though not fully.

The other thing is, the cost ©f wit
nesses has to be met by fhe client. 
In every Court, according to our 
experience, in the lower judiciary
i.e., either before a Munsiff or a 
Civil Judge, a long list of 30 to 40 
cases will be there. In each case, 
there will be 5 to 10 witnesses. The 
Presiding officer, inspite of his best 
efforts can record the witness in one 
case, and the statements are not 
recorded in respect of other cases 
because of the time factor. But the 
client has to pay the charges. And 
there i« no guarantee that the state
ments would be Recorded next time 
also. This should be avoided so that 
the expenses are minimised. The 
amendment of the C.P.C. is not at all 
connected with how the costs are to 
be minimised so far as the litigation 
is concerned.

The most important question is how 
to avoid the delays in litigations and 
certain amendments are proposed* 
•especially amendment to Section 100 
and deletion of Section 115. It is also 
proposed to treat a matter res judi
cata even if that is decided by a 
quasi judicial officer or administrative 
body. The entire amendments in thli 
respect to achieve this objective wfti
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not serve any purpose. The cause 
4)1 the delay in litigation is not so 
m uch due to procedural defect*, but 
it  is due to human agency which 
implements the procedure while per- 
iorm ing the duties prescribed under 
the various enacts for the decision of 
4he rights of the parties. One of the 
amendments proposed is that the 
.suits or even any other civil pro
ceedings, should be held to be res- 
Judicata between the parties though 
-they are tried by quasi judicial offi
cers or administrative bodies The 
*civil proceed in gfl which were triad 
by quasi-judicial officers or adminis
trative bodies should not be held to 
he as res judicata between the parties 
The parties should be allowed to re- 
*agitate the matter in an appropriate 
Civil Court. The ends ot justice will 
suffer if sueh civil proceedings which 
were decided by the quasi-judicial 
officers or administrative bodies, are 
held te fee res judicata and final. 
This itself will not avoid delay in 
litigation, and the purpose will not 
*be achieved. Take for example the 
Land Reforms Act in our State. So 
far as the Tribunals which are formed 
are concerned, the Assistant Commis
sioner, the local M.L.A., one harijan 
member, and one Taluk Development 
'Chairman, who are incapable of 
knowing even the family definition, 
will be there to decide the matter, 
-and if their decision is made final the 
very purpose of the legislation will 
be defeated and the real tenants will 
not get the benefit.

MR. CHAIRMAN: Here, I request 
the Jt. Secretary, Ministry of Lawf 
to explain to the hon. witness as to 
what is meant by civil proceedings 
because the hon. witness I think is 
presuming that the power is being 
•xtemded to other authorities which 
are not Courts.

SHRI S. K. MAITRA: Civil pro
ceedings mean proceedings of a civil 
nature as defined in section 9; they 
must be of a Civil nature. In the light 
•of the evidence Jalcen, we will clarify 
this in the BUI.r * %

SHRI MANOHAR RAO JAGIRDAR 
Then, it is all right. The other 
amendment proposed is to delete Sec
tion 115 from the Code. If Section 
115 is deleted, the purpose will not 
be served. On the contrary the 
parties will take recourse to Article 
227 of the Constitution of India and 
there will be a large number of 
petitions in the High Court. The 
High Court can admit petitions and 
issue stay orders under Article 227. 
What is the guarantee that they will 
not entertain petitions uader Article 
227 and grant stay orders? The 
human agency which sits there is 
most important and it has to see that 
there should not be delay.

If now the present judges are 
admitting the applications of revi
sions under Section 115, irrespective 
of the fact that the Privy Council ha* 
laid own that only questions of errors 
and jurisdiction are entertained then, 
I would like to mention that more 
powers have been conferred on them 
under Article 227 of the Constitution 
also. Those powers carry more 
weight. The High Court will, in 
appropriate cases and if the concern
ed judge feels that the petition will 
be admitted, stay will be granted and 
there will be pendency of the peti
tions under Article 227 instead of 
revision petition under Section 115. 
The idea of omitting Section 115 is 
merely to cut down the delay and 
other things is not a correct answer. 
A# it is, Section 115 is in force since 
auch a long time and it is working 
well. Even a particular litigant feels 
injustice is done to him, he brings 
the matter to the highest court. My 
•ubmission is, Section 115 in the cir
cumstances all along is working well. 
That should not be deleted merely on 
the ground that certain judges are 
making the petitions are admitted.

Coming to Section 100, now the 
proposed amendment is that certain 
appeal will lie only if there is a sub
stantial question of law. Substantial 
question of law is now settled , **nd 
that has been decided by the Sup
reme Court and as well as Privy
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Council also. The highest Court will * 
be entrusted to decide in a particular 
case, what is the substantial Question 
of law. In India, the Supreme Court ,
is only the authority which should 
decide on substantial question of law.
If every High Court is entrusted with 
that power, that will led to clearer 
injustice, to every litigant

SHRI S. K. MAITRA: Under our 
Constitution, Article 133 says that an 
appeal shall lie to the Supreme Court 
if the High Court certifies that the 
appeal involves a substantial question 
of law of general importance. There 
is a distinction between the substan
tial question of law as envisaged In 
this Bill and in the Constitution. 
While under the Constitution, the 
substantial question of law is to be 
of general importance, under the Bill 
the question of law should be sub
stantial as between the parties.

SHRI MANOHAR RAP JAGIR- 
DAR: I do agree but one thing 1 
would like to mention is that at the 
time of admission, in the High Court 
the judge who admits must say vfh&t 
is the substantial question oi ^w, 
whereas, according to proposed
bill, he need not give an> reasun. I 
would ike to submit that the way in 
which the recruitments are made in 
our country is to be considered. Se far 
as lower judiciary is concerned, vari
ous considerations are taken into 
consideration either communal consi
derations, or regional representations, 
whatever may J>e good or bad, while 
appointing lower ’judiciary officers.
If their judgments are made final artd 
the High Courts are completely pro
hibited, from going into tbe matter* 
my submission is, it will cause great
est injustice so far as litigant public 
are concerned. Though it is a per
verse finding, the High Court will not 
interfere in the matter and it will 
cause a great injustice, according to 
me, if Section 100 is amended as pro
posed in this Bill. The real fact is 
thei^e will be a check on the lower 
judiciary to see that there is a higher 
authority to correct the mistakes. If 
ihat check goes* then, there will be

no fear and what tte  lower court* 
will decide will be the ‘’final and in: 
the given circumstances in #hich our 
society is now working, if that check *
is removed, i.e., the control which ther 
High Courts are having over the 
lower courts, then, it will led to in
justice. From that point of view, the 
Section 100 should be retained as it  
is. Judges does commit some mis
takes but the question is appointing 
proper judges which is a different 
aspect. The question is, the 'judged 
for some times committing mistake* 
and therefore cut down the right of 
appeal. Thi^ I think is not good.

My first suggestion is, taking into* 
consideration the volume of litiga- 
tioft now which is going on in the 
country, th i number of judicial offi
cers in 'Taluka headquarters, District 
headquarters and in High Court had 
to  be increased. In every Court, 
according to my experience, in th(* 
lower Ittdiciarth i.e., either before a 
Munsilf or a Cfril Judge, a long list 
Of 30 to 40 cases will be there arid 
nearly 2 hours will be taken for ad
journing the cases or attending td 
■preliminary things. Any honest offi
cer if he wants to apply his mind on 
the facts of the case, it will takte 
nearly 2 hours for him atleast to gfr 
thtbugh it rind decide Which case 
shtittm be taken, which case should 
be adjourned and in which case, 
witnesses are ready. Later on, he 
can 'record 2-3 statements of the 
witnesses. In the meantime, he m fy 
hear some miscellaneous applications. 
XWs is rth'Q position throughout the 
§\aje arid in  every Munsiff Court, 
yoii will find 30—40 cases. If that is- ~ 
the pP3itipn, jis it possible to say 
there is delajtf Delay is due to the 
fact that the number of judges are 
less. Therefore, more judges are re
quired taking into consideration the 
volume of work.

The other thing which should be 
taken into consideration is, that while 
appointing Judicial Officers, alway* 
merit should be considered. If merit 
is not there, naiqrajly, there will b »  
delay. Inefficient man r̂nay not b e
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able to carry on the work prcperJy. 
Why I am requesting to increase the 
number of judges in High Court and 
in lower courts is, to see that the 
delay is avoided and the cases are 
early disposed of. While disposing 
cases, there should not be unneces
sary hurry. If there is unnecessary 
hurry, there is the possibility of ccm- 
mitting injustice, whatever may be 
the intelligence of the judge. That is 
more dangerous. Therefore, more 
number of competent judges should 
be appointed so that all these” cases 
should be disposed of. If there id 
more pendency of litigation in the 
lower cbutts or at the High Court, 
temporary appointments of competent 
persons have to be made till the 
arrears are all wiped out and later 
on, regular work can go.

In Servicing summons and in getting 
the witnesses on the date of hearing 
and all 'that, the Presiding Officers 
have to take strict action to see that 
summons are served and to take re
course to coersive methods for the 
attendance of witnesses* Therefore 
some strict action is necessary in 
order to see that the parties and the 
witnesses attend the Court.

mediately till the appeal is over ..>•> 
far as suits regarding immovable pro
perties are concerned, once the trial 
court decrees the suit, the propertios 
should be taken under the Couit 
custody. The receiver should be ap
pointed and the property should bo
under his custody. If the stay is- 
granted, the concerned appellant may 
try to prolong the litigation as he 
will be in possession. The Receiver 
will try to expedite the hearing.

MR. CHAIRMAN: I request you to 
send your observations in writing for 
the consideration by the Committee. 
You may kindly send the replies ta 
the questionnaire also. I request Mem
ber* to be. brief. Because, they are 
going to send their replies to the 
questionnaire. ,

i
SABI M, C. DAGA; Do you want 

that Stctitnfc 100* and 115 should be 
retained?

SHRI MANOHAR RAO JAGUft- 
DAR: Yes. as it is, it should be re
tained.

SHRI M. C. DAGA: I think you 
must ljave gone through all. the Sec
tions of the Bill. Do you say that 
pre-trial etaquwry should also be made 
applicable in. other cases like the one 
required under Clause 83— pages G&, 
64?

SHRI MANOHAR RAO JAGIR- 
DAR: Because, matters could be set
tled with the mediation Of the Court.

SHRI M. C. DAGA: Do you want 
the (difference between the Laboured 
and agriculturist?

The other thing and the most bad 
so far as our legal system is concern*
ed is, we get a decree early, but
execution is always being delayed. In 
one case, my Senior-senior got a pre
liminary decree. Later on my senior 
was also undergone that case ajid 
later hp became the judge of the Sigh 
Court and later on I a>o handled the 

 ̂ same case and it took nearly 40 yeai:s
to execute the decree. Ultimately, 
we could not get anything though we 
are the decree-holder. In such decrees, 
I want to suggest that, so far as 
money decrees are concerned, once 
the trial court decrees the suit# the 
parties may have the first appeal, 
second appeal but stay should not be 
granted unless until the judgment 
debtors deposit the entire amount in 
the Court. He should deposit the 
entire amount as soon as the decree 
is passed, in the Court, though you 

i may not pay to the Respondent im-

MR. CHAIRMAN: I have already
requested them to reply to the ques
tionnaire. Now, on such of thfr 
clauses on which you have not made 
any comments, you can do so.

SHRI R. V. BADE; You have said 
about cheap litigation. Do you think 
for that purpose, there should be some 
restriction on the fees?
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SHRI MANOHAR RAO JAGIRDAR: 
"Whcxt I hare stated that you have to 
Teducc the cost of the litigation. In 
every stage even in Supreme Court 
also, there is a schedule of fees for 
Senior lawyers and Junior lawyers. 
They are prescribed under the Code 
of Advocates. That itself is exorbi
tant. *

MR. CHAIRMAN: Can it be pro
vided in the proposed Amendment 
BUI?

SHRI MANOHAR RAO JAGIRDAR: 
‘The purpose for which you are 
amending is to reduce the burdens of 
^he litigant public. If you really 
want to do this, there is no harm to 
do it. In the Code of Advicates it 
has to be prescriebd. When they 
.have prescribed for other fhings. even 
with regard to the fees of the Advo
cates a provision could be made.

MR. CHAIRMAN: Whether it can 
be incorporated, or not, we will exa- 
imine it.

SHRI R. V. BADE: We have got 
-different Acts in different States with 
regard to the Court fees. How can 
we provide it as it is a State subject?

SHRI MANOHAR RAO JAGIRDAR: 
These are the causes, I have pointed 
out. It is upto you to accept it.

MR. CHAIRMAN: How it has to be 
meted out is another thing.

SHRI D. N. MAHATA: What do you 
say about tHe definition of labourer 
and the definition of agriculturist, 
•mnd do you want Vo fix certain maxi
mum ceiling limit to their income?

MR. CHAIRMAN: You will find
that there are certain definitions. You 
may kindly examine them and if you 
got any comments to make, please 
send them us.

SHRI MANOHAR RAO JAGIR
DAR: Yes.

SHRI B. R. KAVADE: While you
were suggesting that Section 100 
should be retained, you have given 
the reasons that the appointment of 
judges are made according to the re
gional basis and caste basis by which 
method, justice is not delivered to 
the expected standards or levels. Will 
you still say that if the draw-baks 
are removed, is there any necessity to 
retain that Section 100?

SHRI MANOHAR RAO JAGIR
DAR: At present, at the given set of 
circumstances, the remedy to that 
defect is not possible. Therefore, con
trol must be there.

MR. CHAIRMAN: On behalf of
myself and my colleagues, we thanlr 
you very much fur the evidence givey 
before us. You have taken the 
trouble of giving your valuable evi
dences before us very nicely. I can 
assure you that the Committee will 
give its earnest consideration to your 
suggestions made before us. We are 
also looking forward to your replies 
to the questionnaire. You can alse 
send us other suggestions which you 
want to make. I thank you once 
again and to your colleagues for your 
kind co-operation.

(The Committee then adjourned).
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SHRI L. L. Meghanee, Bhavnagar.

[The witness waG called in and he 
took his seat]

MR. CHAIRMAN: Mr. Meghanee,
you may kindly note that the evi
dence you give would be treated as 
public and is liable to be published, 
unless you specifically desire that all 
or any part of the evidence tendered 
by you is to be treated as confiden
tial. Even though you might desire 
the evidence to be treated as confi
dential, such evidence is liable to be 
made available to the Members of 
Parliament.

SHRI L. L. MEGHANEE: I have
just signed that and I am happy 
about it.

MR. CHAIRMAN: But even then,
it is necessary to draw your attention 
in this Committee also to this direc
tion which provides that whatever 
evidence you will be giving before 
this Committee will be treated as 
public and as such it is likely to be 
published also. But in case you so 
desire that all or any part of your 
evidence should be treated as confi
dential, we will do so. But even if it 
is treated atf confidential, it would 
be made available to all the Members 
of Parliament. And you have already 
noted the contents of the said direc
tion as you sard earlier.

Now, Shri Meghanee, we have re
ceived your niemorandum on this 
bill. We have all gone through it. I 
mean, our Hon. iMembers have also 
gone through it. it has been circulat
ed to them. N o ^  may I request you 
to high-light anŷ * of the points that 
you have raised ip your memoran-? 
dum. Here in the memorandum you 
have mentioned at several places that 
the maj&r part of yciur evidence would 
be oral. \

SHRI L. L. MEGHANEE: Not
major part of evidence but certain 
part of it which was\not possible for 
me to reduce it in waiting in such a 
short time. ^

MR. CHAIRMAN: Ye*. Would you 
kindly take up those pcfrnts in which

ever manner you like. You are m ost 
welcome.

SHRI L. L. MEGHANEE: Before I- 
proceed further( Sir, I have a request 
to make. I have to produce about 
nine documentary evidences to b e  
taken on the records of this Commit
tee. I have brought them with a list 
of the documents also, shall feel 
obliged if any 0f your officers woultt 
kindly receive them.

MR. CHAIRMAN: Yes. We would 
receive them.

SHRI L. L. MEGHANEE: I an*
grateful to you, Sir.

Now, Sir, if this Committee very 
kindly permits me to refresh m y  
memory by going through certain 
relevant portions from, the same 
memorandum which I have submit
ted, I shall be grateful.

MR. CHAIRMAN: Yes, you cai* 
refer to your memorandum.

SHRI L. L. MEGHANEE: Sir, I an* 
not an educated person. The Hon’blfc- 
members 0f the Committee would 
kindly ignore mistakes in my work
able, English language, and would! 
allow the to stand while addressing: 
the Committee.

SHRI RAJDEO SINGH: Well, it
you feel comfortable to speak b y  
standing you can do so.

SHRI L. L. MEGHANEE: Sir, m ike 
would create unnecessary disturbance' 
between us and I may be permitted 
to speak by standing. v„

MR. CHAIRMAN: Yes. If yots
want, you can speak by standing and 
without a mike.

SHRI L. L. MEGHANEE: Sir, I
have to draw the attention of the 
Committee on certain preliminary 
points. I do not know whether they 
should be called preliminary points*
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or, fundamental points for the work 
o f  the Committee. Because, accord
ing to me it constitutes the foundation 
o f  the work of the Law Committee, 
o f  the Ministry of Law and Justice of 
♦Government of India and of this 
.Sub-Committee too.

The fundamental truth kept in 
-view by the Committee is that how
ever elaborate and sincere has been 
the work of the Law Commission and 
the zeal of the Ministry of Law and 
Justice and may be now of this 
Committee, the ultimate result of 
every one’s would depend not on 
♦amendments passed by Parliament 
and the laws made thereupon, but 
would depend on the manner in which 
the laws so made are implemented by 
the Judiciary of the States and of 
the country.

I would like to draw attention of 
th is Hon’ble Committee to one simple 
^question, that what is the use of mak
ing any amendment in any law when 
we positively know vary well that 
the laws which are already found to 
be perfect and satisfactory and are 
never thought to be requiring any 
amendment, are not implemented by 
the courts of law.

Sir, I must make it clear that I was 
aiot interested and I shall never be 
Jreterested in my life time in the 
politics, but Sir. I ajn very much 
interested in the life, the life cf the 
common man, of the simple people, 
Law and order is a question of life 
and death for these common men, 
because their life totally depends on 
the law and order in the socity they 
are living in:

And therefore, Sir, this question of 
implomenta-tion of law, according to 
tne is one of the questions and the 
most important question before the 
Committee, and is a matter of life and 
death for the common men. The ac
tual rulers for the common man, are 
**ot Prime Ministers, Ministers of 
States and Rashtrapais, but they are 
the Judges of the Courts of Law.

For the ecommon men, their Parlia
ment, their Supreme Court, their 
everything is the Court of law. It 
begins from the Pftlice Station and 
Police Officer and then it ends, for 
major’/.y of the common men, in the 
courts of the first instance, because 
they are not in a position even to 
think of going too the High Courts.

Now Sir, while speaking something 
about the Judges, please let me make 
clear, that I am not s>ut with any 
campaign against the judges, because 
I myself know the work of a judge 
is a very difficult job.

I have already mentioned in my 
memorandum that even for a mother, 
it is difficult to find out which one of 
her own two quarreling sons, born 
out of her own blood, is lying and 
which one is not lying, which one 
should be relied upon and which one 
should not be relied upon.

From this, if we judge the nature 
of a Judge’s work in the court of 
law, we would realise that his work 
is not only difficult but is next to im
possible. Because the judge has to 
find out the truth from a jungle of 
lies created by advocates.

But your honour knows that the 
advocates alone are not to be blamed 
for the said lies, we all know, and I 
have nubmitted al1 the documentary 
evidence also to prove before this 
committee beyond any doubt of any 
nature whatsoever, that the lawyers 
and advocates have not been left with 
any other way for them than to 
please the judges even, by telling lies 
in order to have even the just orders 
passed in their favour by the Judges. 
The saying is well known in the legal 
profession that for an advocate it Is 
better to know his Judge more than 
knowing his case.

There are many other well know 
slogans, known to the highest officerf 
to the smallest one in the Judiciary. 
For an example. “The Justice delayed 
is the Justice denied.”  Justice de
layed is a fact admitted by the Judl*



100

ciary and confirmed by documentary 
evidence like our present Bill itself. 
The Bill itself states that it has been 
required to be introduced in Parlia
ment to find out remedies against the 
delay in Justice.

Now, Sir, how can we expect the 
people not to take the law in their 
owii hands when we ourselves admit 
that the courts of law are not deliver
ing Justice in due time, and before it 
is so late that the delay amounts to 
denial of Justice? This is one very 
simple question but most important 
question for the Hon’ble members of 
the Committee to be thought over.

On the other hand we order the 
people that 41 You are not permitted to 
use your sword which you are having 
to protect yourself and the common 
man who is so prevented from using 
his own sword is not entitled in law 
to ask the judiciary why the 3aid fire
arms are not used when required.

This is the substance of everything 
that I have come here to submit 
before the Committee. 1 have not 
written this in my memorandum 
because this is one thing which, I 
should always avoid to put in writing 
and avoid thereby any agitation to be 
launched in this respect by interested 
anti-social elements in the society. I 
am not a person believing in agita
tions of any nature whatsoever for 
any good cause, which cause would 
never be helped but would suffer by 
agitations.

Neither the agitators nor the Rulers 
are ever worried about the conse
quences of their agitations and of 
their indifferent attitude against the 
agitations. How much sufferings are 
being caused to the common men by 
these agitations?

Sir, I have requested that my 
English language is only a workable 
one. If I am allowed to say it in 
Hiiiiustam I would say, that

srr»ff n t?, m sjtt srclr 
t  q m  are

sprr srYr st.t tt wis.sTf ^  qrc
*5TT 3T^T VT fpfr
*?t ?

Section 52 of the Indian Penal Code 
says that “Nothing is said to have 
been done or believed in “good faith'* 
if it is not done with due care and 
attention.” We should appreciate 
that a specific section has been re
quired to be enacted in law—Le. the 
said section 52, to define the words- 
“good faith”  in their true meaning.

If this provision of section 52 of the 
Indian Penal Code is properly imple
mented by the judiciary, everyone 
responsible for agitations and lor in
different attitude against ftie agita
tions, irrespective of his being from* 
any political party or from the Gov
ernments, could be so dealt with 
by the said negative aspect of the. 
common men and the simple people o£ 
the country could be assured of that 
peaceful life and social security and 
justice which they are entitled to de
mand from the State under the pro
visions of our Constitution.

This is one thing which I would 
repeat again and againf and all that I 
have stated hereinabove could be re
duced in few sentences, that is, wheifc 
we know that the law which we are 
going to amend is npt going to be 
implemented at all even after the 
amendments, it is no use wasting so 
much of public money after amending 
that law.

This is one negative point of m y 
submissions but a very important one 
for the Committee to apply its mind 
to this negative point and save there
by a number of their positive attempts 
of bringing some really good results 
out of its work, from being defeated 
by the said negative aspect of the 
work of the Committee.
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MR. CHAIRMAN: You have ex

pressed your feelings about the Advo
cates and Judges and the Courts but 
you must appreciate that we have to 
examine the Bill and the comments 
on it as it is introduced in Parliament 
and Parliament in its wisdom has 
thought that the Bill requires fur
ther examination to see whether any 
changes are required as you also 
mentioned from the extracts from 
the reports of the successive Law 
Commissions.

For a Parliamentary Committee 
like this to examine a Bill, we have 
to observe certain rules. The rule 
provides that we have to see the 
provisions of the Bill before us and 
which will serve our purpose as pro
vided i» the Objects and Reasons to 
which also you have made a men
tion.

Now, so far as the general princi
ples are concerned, there you have 
said before the Committee that no 
law would serve the purpose unless 
that law is implemented by those who 
are responsible for its administra
tion. There are no two opinions 
about the fact that any law however 
whole-some it may be, must also be 
properly implemented and enforced. 
On that you have made certain ob
servations. Then you have mentioned 
in your memorandum and you have 
also high-lighted it that the judiciary 
and the advocates should also rise to 
the occasion and administer the law in 
its true spirit. Then you spoke about 
the causes of the common man in so 
far as the justice to be meted out to 
them is concerned. Am I correct?

SHRI L. L. MEGHANEE: Correct
Sir. Only one thing I would like to 
add and mention that...

MR. CHAIRMAN: Right. I will give 
you time for that also. Now, having 
outlined those things, those general 
observations which you have also 
Wgh-lighted, there are no two opinions 
that the law should be properly ad

ministered. Then you said that the 
justice delayed is justice denied. May 
I draw your attention to one of the 
main purposes of this amending bill 
of Code of Civil Procedure and that 
is tins that we have to reduce, if 
not to eliminate, the delay which has 
been faced by the litigants. That is 
one thing. -And the second thing is to 
give some help to the poor litigants, 
that is the common man, who cannot 
go to the highest court of the 
country. In your preliminary obser
vations before this Committee, you 
have mentioned that so far as they 
are concerned, their final place of 
justice is the court of the first ins
tance because they cannot go to the* 
High Court, leave apart the Supreme 
Court. Therefore, I would request 
you to concentrate, if possible, on 
those specific provisions of the Bill to 
which you think that certain improve
ments should be made. You have
stated in your memorandum and 
referred to the Objects and Reasons. 
Then in Paragraph 6 and in several 
other sub-paragraphs you have men
tioned something. On those points, 
if you kindly elaborate it would help 
the Committee to appreciate your
specific points pertaining to the Bill 
and within the limits prescribed 
therein. That would make our task 
much easier and be helpful with
your mature experience in the pub
lic life. So, I request you kindly to 
elaborate and concentrate on such 
points which are relevant.

SHRI RAJDEO SINGH: The hon.
witness has just stated and I think
the statement is a negative attitude 
on the subject. I want to know from 
the witness whether there are some 
positive suggestions also to correct 
the situation, which, according to 
him, operates in the judiciary in the 
Districts.

MR. CHAIRMAN: Here again, the 
hon. Member, my colleague, is very 
right and he has only corrobciated 
what I have observed and that would 
help the Committee. Kindly be 
specific on your suggestions on the
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■various clauses of the bill. We should 
try to put our efforts in that direc
tion. Now, may I say one thing? 
There are two aspect* that you have 
to consider. While agreeing with 
you for the purpose of emphasising 
the point that you have made that 
no law, however wholesome it may 
be, will bring justice to the people, 
particularly the common people, un
less they are meticulously enforced 
and administered by the judiciary. 
Your complaint through your memo
randum and your oral evidence here 
is that in your estimation the judi
ciary is not discharging their func
tion as they should. On this score, 
while we enter into this discourse 
with you, may I say this-----

That takes us to another thing as 
to  how our Judiciary should be con
stituted and how should the judicial 
functions be over-seen and how to 
•supervise the proper functioning of 
the judiciary. Now, here the. Consti
tution has provided a distinct rule 
various courts and that function has 
of supervising and over-seeing of the 
been assigned to the Supreme Court 
and various other agencies, such as, 
Bar Association to look after various 
aspects of this matter, viz. the admi
nistration of the judicial superinten
dence of the High Courts etc. You 
will find it in the Constitution but 

•even I think if you can point out that 
Civil Procedure Code as proposed 
nnd now the Parliament is seized of 
the problem. If you want to provide 
any amendment, you kindly point 
out.

SHRI L. L. MEGHANEE: I am
highly thankful to the Hon’ble 
•Chairman and to Shri Raj Deo Singh. 
Both are correct, but my answers 
to all this are already there recor
ded in my memorandum. I have not 
yet compieted the first pari of what 
I have to say. With the permission 
of the Committee, Sir, I would like 
to take little more time, if the Com- 
:m itee does not permit I will close.

The limitations of Committee’* 
work brought to my notice, have 
not been overlooked by me. I know 
that the basic work and object of J 
this Committee within the jurisdic
tion of Committee, is to find out cer
tain positive and constructive sug
gestions for the amendments, and 
not to waste its time after distruc- 
tive or negative observations. But, Sir,
I think even the beginning part of 
my submissions is not destructive.

MR. CHAIRMAN: I did not say 
so.

SHRI L. L. MEGHANEE: I myself 
pay so, because it is a very thin line 
o f distinction between the word ne
gative and the word destructive, 
and my submissions might be taken 
as destructive because the part which 
I  have not yet completed is not yet 
found to be constructive for the ob
ject which is before the Committee. 
This I myself admit Sir, and there
fore, I fee' that I must now con
centrate more on the constructive 
side of my submissions.

Sir, the Committee would be plea
sed to find that my constructive sug
gestions have already been in a very 
precise manner in my reply to the 
Questionnaire that was sent to me 
by the Committee.

Sir, I should not leave anything 
unsaid within my limits to impress 
on the Committee, and must, there
fore, request the Hon’ble members of 
the Committee to appreciate, that—  
that anv Committee or any authority 
whosoever they may be, or even * 
an ordinary officer of them, 
when anked that—“Look here, you 
are supposed to do only this much 
and nothing beyond that”—, so far 
as the military and its discipline is 
concerned I would not indulge say
ing anything, but where the civil 
questions are concerned, I submit 
Sir, that even an ordinary civil offi
cer has every right—not only has 
right but it would be more of his duty, 
to bring to the notice of his superior
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officer qr authority, «oy  #11 9Wh 
♦thiiiijs which h? thought fco be worth 
considering for the purpose of that 
work which is asked to carry out.

I do agree with your honour on 
the point that the work given to 
this Committee is, no doubt, a limi
ted one. But for that limit the Com
mittee cannot afford to forget the 
very purpose for which it has been 
•asked to carry out that work, spen
ding so much public money and 
energy of the hon’ble members of 
the Committee.

Now as Your Honour has ordered, 
I would come to the constructive 
side of my submissions.

MR. CHAIRMAN: I would like to 
(make clear once again that so far as 
the administration of a particu
lar law is concerned, surely that is 
very important and the committee 
takes note of that. It is not that the 
implementation of law is not impor
tant. I did not say that. At the mo
ment, the point is whether the am
endments that are proposed in this 
draft bill are educative enough. The 
mother point is, having done that, the 
meticulous implementation of the 
law as will be amended and that 
requires to be attended to. That ob
servation has been noted.

SHRI L. L. MEGHANEE: I would 
like to satisfy Shri Raj Deojee first, 
because his question in respect of 
the implementation o t  law as observed 
by me is very much like that question 
which lias been put to me by the 
tihair.

You have said Raj Deojee, that 
you have seen my memorandum 
which is on record and you are aware 
about its contents. But it is significant 
that in spite of all that, it becomes 
necessary for me to remind you again 
and again about my thos* answers 
to your questions, which are there in 
that memorandum itself which is on 
record and is seen by you. With all 
my respect for the committee Sir, I

must try tp impress on the commit
tee about this glaring example of
the fact that when such important 
things which are there on the record 
and yet are forgotten or overlooked 
through oversight, it can be the rea
son for me to doubt whether my 
observations on the question of imple
mentation of law also can be forgot
ten or overlooked in the same man
ner.

MR. CHAIRMAN: You should
have no doubt about it at all. As I 
have said the observations have 
been taken note of. We will also 
examine this observation that you 
have made regarding the implemen
tation of law.

SHRI L. L. MEGHANEE: I am
coming to the next portion and re
plying tbat question, that what posi
tive contribution could be done tyy 
me to the questions raised in the Bill 
and which are before the Committee.

m  $ smur irh: *rwra ift n *f; 
r̂rnT fv frrrtf ?«rr »ror $ i

My first memorandum on record 
is there already before you Raj De
ojee, and if you would turn over to 
pages 9, 10, 11 you would find the 
paragraph 18 thereon completely 
devoted to, according to you, the con
structive side of my submissions. 
There I have made all constructive 
suggestions. Even the very first page 
of the title of my said memorandum 
shows that the concluding part of the 
memorandum contains constructive 
suggestions.

I have sulnnitted my memorandum 
In four parts as shown on the said 
title page.

First part is preliminary, second 
is findings, third is submissions and 
fourth is suggested additions, which 
suggestions are positively construc
tive. ,

781 LS—8.
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Sir, lor additions which are sug
gested, I would not like to impose 
myself over the Committee, wher
ever your honour feels that it is not 
a question of my thinking but is 
a question to be decided by the 
Chairman of the Committee, and 
wherever the Committee think that 
I am wasting time, your honour can 
safely and without hesitation stop 
me at once.

I have mentioned there in one or 
two important parts of the Civil 
Procedure Code, one of them is Or
der 10. This Order 10 is a short one 
containing only four rules therein, 
and the entire Order is found to be 
essentially mandatory for the Jud
ges.

If the provisions of this Order 10 
alone are properly understood and 
followed by the Judges as they have 
been directed to follow by Civil 
Manuals, I think Sir, all the pro
blems before the Committee and 
before the Judiciary too, would be 
solved. This is a mandatory Order to 
be enforced religiously by the Jud
ges.

But as when a soldier refuses to 
use the fire arms given to him, it is 
no use giving him bigger number of 
and different qualities of fire arms, 
similar is the case of implementation 
of law to be thought over keeping all 
the aspects of the question in view, 
and that is why I have requested the 
Committee that such inquiries as 
suggested in my memorandum are 
very much essential to be ordered in 
certain cases by the Committee it
self as the part of its research work, 
when a witness comes prepared with 
such cases, and prepared to answer 
any and all questions to prove his 
contentions in thoGe cases, and un
dergoes punishments too, if fails to 
prove his said contentions.

Sir, I think this, to be most con
structive part of my submissions 
which I have repeatedly reminded 
and emphatically recommended in

my memorandum. The other impor
tant constructive part is my com
prehensive answer to the very first 
question of the questionnaire, which 
is also circulated and copies there
of have been given to the hon’ble- 
members in the morning at the 
guest house. <

MR. CHAIRMAN: We have receiv
ed the copies.

SHRI L. L. MEGHANEE: So Sir, 
only if this much is done, and when 
the Committee had been so kind to 
circulate the questionnaire which is 
containing practically the essence of 
the entire Bill and which question
naire has also been answered by me 
precisely, now if the Committee 
deals properly with the very first 
question alone of the questionnaire,
I am confident that the purpose of 
the entire Bill would be served- 
thereby to great extent.

I think this should satisfy the 
Committee and the hon’ble mem
bers as far as the important, posi
tive and constructive parts which 
according to the Committee, are4 
within the limitations of the com
mittee, are concerned, and the reply- 
given by me to the questionnaire cir
culated by the Committee would b e  
found sufficient.

smr srwf ^  ot stot to ^
3?n:*rf5*rfi -

MR. CHAIRMAN: ?  JTjft SR T fl 
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You have said so far as this is con-* 
cerned, it is there. Your only ques-. 
tion is that it is not being properly* 
implemented and that it should be 
implemented. If it is implemented, 
then much of the, drawback in the
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administration of the justice would 
be remedied. That is your point and 
that we take note of.

Now, so far as Order X  is concern
ed, it provides for the oral examina
tion of any party appearing in person 
or present in Court or any other per
son able to answer any material 
questions. Now Rule 2 is being sub
stituted to make it obligatory on the 
part of the court to examine the 
party appearing in person or present 
in Court for elucidating the matters 
in controversy. That is th e  thing. In 
so far as Order X  is concerned, it is 
already there and I think you also 
do not suggest any change to the 
existing Order and therefore there is 
no issue.

SHBI L. L. MEGHANEE: It is not 
correct Sir, I do have further sugges
tions and according to the Committee 
positive suggestions for the amend
ment in the existing Order 10.

MR. CHAIRMAN: You have sug
gested another thing. We will come 
to that. You have referred to this 
at page 10 in paragraph E. I am try
ing to refresh my memory. Now 
Clause 63 is like this:

“63. In the First Schedule, in Or
der X, for rule 2, the following 
rule shall be substituted, na- 

r m ely:—

*2.(1) At the first hearing of the 
suit, the Court—

(a) shall, with a view to eluci
dating! maitters in contro
versy in the suit, examine 
orally such of the parties
to the suit appearing in

_ person or present in Court,
as it deems fit; and

(b) may orally examine any 
person able to answer any 
material quesition relatflng

„ to the suit by whom any
party appearing in person 
or present in Court or his 
pleader is accompanied.

(2) At any subsequent hearing, 
the Court may orally exa
mine any party appearing in 
person or present in Court, 
or any person aible to 
answer any material question 
relating! to the suit by whom 
such party or his pleader is 
accompanied/ ” .

Now, this is an improvement to the 
existing order. Now, what you sug
gest is that each and every rule of 
Order 10 must be treated as manda
tory in view or directions given to the 
Judges in Civil Manuals issued by 
such authorities like the High Courts 
of Bombay and Gujarat. That is 
what it should be and there is no 
question about it. So far as your re
ference to Order 10 is concerned, we 
appreciate the point that you have 
made that it should be adhered to 
and that it should be made manda
tory.

SHRI L. L. MEGHANEE: It is al
ready mandatory Sir, that is what I 
have said in the beginning that the 
entire order itself is essentially 
mandatory even as it stands today. 
But it is not being implemented in 
spite of the reminders and repeated 
directions given by the High Court 
to the Judges specifically that—“be 
careful, unless you follow the Order
10, justice will not be done properly 
to the parties”

I am having a questionnaire issued 
almost three years back by the Judi
cial Reforms Committee of Gujarat, 
and this very thing I had pointed out 
even at that time in respect of this 
Order 10, before that Judicial Re
forms Committee appointed by the 
Government of Gujarat under that 
Chairmanship of the then Chief Jus
tice of Gujarat High Court, but he 
also has not been able to do anything 
for the implementation of this. Order
10, I do not know whether this Hon' 
ble Committee would like my this 
statement, but this is a statement of 
a real fact and an unfortunate fact.
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So far as the question of construc

tive suggestions is concerned, I have 
stated that in my reply to Commit
tee's said questionnaire I have already 
made the said suggestions in a com
prehensive manner.

There I have dealt with the question 
about the Section 115 of the Code of 
Civil Procedure in altogether a diffe
rent manner and in an eye opening 
manner. I am in agreement with the 
proposed amendment before the com
mittee that this Sec. 115 should be 
deleted as proposed in the Bill, but 
it should be deleted not for the reasons 
which are given in the Bill, but for 
other reasons and more serious rea
sons. The reason mentioned in the 
Bill is quite different and fragile.

According to me, this section 115 of 
the Code of Civil Procedure is a crimi
nally illegal provision and is against 
the law itself provided in the Indian 
Penal Code. That is my answer—most 
nositive and constructive answer to 
the question asked in the Question
naire in respect of the Section 115 of 
the Code.

Sir, I had an experience of an or
der passed in favour of a party and I 
advised the party to go in revision 
against that order. I was asked why 
that revision? I told him, that of 
course the Order was in his favour but 
it was passed on such a fragile ground 
that it could be smashed down within 
no time by the superior courts if mov
ed by the opponent and therefore, he 
had every reason and right to get the 
order made on a proper ground by 
applying for in the revision.

Similarly, many amendments pro
posed in the Bill are very good but 
the reasons for proposed amendments 
are fragile and nQt strong enough 
to stand objections against the 
amendments if and when raised one 
or the* other by any one. That is 
why I gave thig example of the pro
per and improper grounds and rea
sons for the deletion* df Section 115 
from the Code which deletion is pro

posed in the Bill and not objected 
but welcomed by me also.

MR. CHAIRMAN: Well, that will 
not be recorded. Have you any other 
suggestions. So far as your original 
memorandum is concerned, and also 
your supplement which you gave 
this morning and also your replies to 
the questionnaire, I can assure you 
on my behalf and the hon. members 
of the committee, that every aspect 
of which you have drawn our atten
tion, that will receive our utmost 
consideration. When we discuss this 
matter in relation to various provi
sions of the bill, we will make best 
use of the evidence you have given. 
You should not have any hesitation 
on that score at all. All your cons
tructive suggestions, positive sugges
tions, as contained in your memo
randum and as expressed here in 
your evidence, will be taken note of 
coolly and carefully by the com
mittee. *

SHRI RAJDEO SINGH: After
hearing carefully what you have 
observed now and after going through 
the memorandum submitted1 by you, I 
feel that according to you the defect 
lies at the district level and not on 
the High Court or Supreme Court 
level.

SHRI L. L. MEGHANEE: No Sir, it 
is at the highest level, I have used a 
very bad language in my reply to the 
first question of the questionnaire— 
“corruption in the judiciary at the 
highest level”—I have to request your 
honour to refer to my memorandum 
dated 31st August, too.

The very recent experience, and 
my own experience in the Supreme 
Court ha9 been that the Constitution 
bench of the Supreme Court itself 
has violated the Constitution, and, I 
have given this memorandum to the 
Committee with its heading. Flag
rant Violation of the Constitution by 
the Constitution Bench itself of the 
Supreme Court of India as found 
confirmed by the Press report of the 
Press Trust of India.”



107

P.TJ’s that press report was pub
lished throughout the country Sir, I 
am sorry for making such allegations 
against the Supreme Court which is 
knowh by people as the last place for 
them to have Justice from.

But this is such an important ques
tion of great public interest, and so 
relevant with the mission of the 
Hon’ble Committee tqo, that it must 
be put to the notice of the Hon’ble 
members of the Committee who are 
the members of Parliament first.

Not only that Sir I have a request 
also to be made to the Committee, 
which I am compelled to do because 
of the Rules of Procedure and 
Conduct of Business in Lok Sabha, 
I wish to know from the Committee 
about its porsition in respect of my 
petition which I want to present 
before the Parliament in respect of 
said violation of our Constitution by 
the Supreme Court.

I find the Committee the most rele
vant and competent channel through 
which the said petition could be pre
sented by me, because, according to 
the said rules I have to find out 
some member of Parliament who 
would be prepared to so present the 
said petition. And I find myself to 
be fortunate enough to have a big 
number of such members #ho know 
me and the content of my petition 
very well by  this time through this 
Committee. So Sir, I request that 
the petition on the basis of my memo
randum dated 31st August which is 
now on Coanmittee’s record as a 
documentary evidence to prove how 
the Supreme Court’s Constitution 
Bench itself fcas violated the Consti
tution, be kindly arranged to be pre
sented before the Parliament, and 
know from it Sir, that whefe is now 
the hope of Justice for the common 
men?

Kindly give me a minute more and 
I 'will finish Sir, I would repeat and 

again that I am thankful to the

Committee and to the Hon’ble mem
bers of Parliament for giving me 
this opportunity to express myself 
here, and I beg to assufe them that I 
will never abuse the opportunity 
given to me.

MR. CHAIRMAN: I appreciate that.

MR. L. L. MEGHANEE: I don’t 
believe in agitation, my desire itself 
for the said petition before the Parlia
ment, should be sufficient for the 
Committee to believe in my these 
words.

MR. CHAIRMAN: I should make ii 
clear so that whatever points Shri 
Rajdeo Singh has raised although it 
may constitute the subject matter of 
the petition to be presented to Parlia
ment that is again governed by rules 
and procedure, therefore, it would 
not be quite proper for you to assume 
that beoause we are members of 
Parliament you have presented cer
tain matters of petition which is for 
you to present to the Parliament. We 
Will do whatever is within our limi
tation we will do but to treat this as 
petition before the Parliament is not 
correct. You have to follow the 
particular procedure for this. So it 
will not be correct to assume that 
because we are members of Parlia
ment. It should be treated as petition 
before the Parliament. We will 
examine so far as the subject matter 
is concerned and whatever is possible 
for us so far as your submission is 
concerned. But this should not be 
treated as petition to the Parliament.

SHRI L. L. MEGHANEE: That is 
not my request Sir.

MR. CHAIRMAN: Then you clarify 
the matters raised by Hon'ble mem
ber Shri Rajdeo Singh.

SHRI RAJDEO SINGH: I was 
going through your memorandum. 
The first portion is that the defect 
lies at the district level in the judi
ciary but he has clarified it now that 
it is not only at the district level, but 
even the Supreme C^urt is net im- 
muned from the corruption and all
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those things. So, there are two fac
tors which may be responsible lor 
this, that is we Indians, as a whole, 
I am not forgetting the national 
character. *•.

SHRI L. L. MEGHANEE: May I
have your permission to interrupt 
and put one question to you in this 
respect Sir?

SHRI RAJDEO SINGH: Just a 
minute. Let me finish. There are 
two factors. One is the corruption 
all-round and there is no remedy 
possible now at this stage. Every 
where it is there. Either accept this 
thing or say that in the absence of 
national character such a thing hap
pens. But what are your suggestions 
because we have to live in this 
atmosphere.

SHRI L. L. MEGHANEE: You have 
taken the most practical view.

SHRI RAJDEO SINGH: So, we 
have to face the Supreme Court. We 
have to face the High Court and we 
have too face the District Courts. 
They are all human-beings. Some of 
the judges may be corrupt while the 
others may not be corrupt. 
This is the correct position? Either 
this position is correct or everybody 
is corrupt without ai\y exception. So, 
I am not clear about this thing 
What is your suggestion regarding 
corruption in the judiciary? First you 
kindly be clear on this point. That 
is to say, everybody in the line of 
judiciary is corrupt fjom  the top, 
from the Chief Justice of the Sup
reme Court to the Munshiff in the 
lowest District Court, or they lack 
national character and, therefore, they 
resort to corruption.

SHRI L. L. MEGHANEE: Most
fortunately in my latest reply to the 
said questionnaire I have cleared 
every letter of the questions put to 
me by Shri Rajdeo Singh. I am 
referring to my said reply to the 
questionnaire.

Shri Rajdeo Singhji would be 
happy to read my explanation about 
the broad meaning of the word 
corruption. By the word ‘"corrup
tion” I do not mean only the bribe 
of money, bribe is not the only 
corruption.

spt? i  *fhc srm apTr #
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This is not that corruption on 
which I have spoken here. I have 
given three examples in my said 
reply, of that corruption of which I 
have spoken, as it is stated herein- 
under—

* -wJ

“A  shop-keeper’s act of asking 
higher price than the price fixed 
for the goods and of supplying less 
quantity and inferior quality of 
goods than the quality and quan
tity declared is corruption.”

“A  watchman’s act of dodging 
or sleeping in the hours of his 
duty when he is supposed to keep 
awake and watch vigilantly for the 
safety of his employer’s property 
is corruption.”

“A  soldier’s act of keeping him
self at a safe distance in the battle

field or running away from there 
for his personal safety is also cor
ruption.”

These are all different forms of cor
ruption. And similarly, if a Judge 
who is the sentinal on guard to 
secure justice for the people, and, 
law and order for the Society, is 
found not vigilant but negligent in his 
solemn duty and heavy responsi
bility in the Court of law, it is a very 
bad type of corruption. So, by the 
use of the word "corruption* don’t 
mean that ‘corruption’ which is 
known as bribe and which meaning 
is prevailing in the society.
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lAR. CHAIRMAN: Will you kindly 

*take your seat? Your reply to the 
■■questionnaire and the supplementary 
-replies which you have given this 
morning to the Committee will be 
circulated. According to the word 
“corruption” it doesn’t mean a per
son involved in  money matters but 
negligence of duties, etc. also amounts 
to corruption. These are the ways 
how this administration of justice has 
to supervise and provide some guide
lines and even make specific provi
sions that may he considered by the 
Courts to be framed therefor. But jo 
lar as these are concerned, even 
orders of the Court, the rules may be 
made mandatory.

SHRI L. L. MEGHANEE: It should 
be religiously implemented, manda
tory it is already.

MR. CHAIRMAN: Mr. Meghanee. I 
draw your attention that whatever 

s valuable information you have fur- 
-nighed us in your memorandum and 
the evidence that you are giving 
"before the Committee and the sup
plementary reply you  gave this 
unorning to the Committee, I assure 
you that every aspect that you have 
mentioned in your memorandum, in 
the course of evidence before the 
'Committee and the supplementary 
reply will receive our careful consi
deration. So far as the supplemen
tary reply which you have given this 
morning, we will circulate to our 
Members so that all of us will exa
mine them. We *will give due con

sideration to it.

SHRI Ii. L. MEGHANEE: May I
"take it, Sir, that the Committee wants 
fine to conclude? ‘

SHRI RAJDEO SINGH: Well, if
[you have got any specific matter, you 
hcan say.

SHRI L. L. MEGHANEE: As I have 
already requested, if I am allowed to 
say more. I do not know how much 
time I will require to finish it, because 
I have brought all these books etc.
* °  refer to, and II have spent about

Bs. 1500 out o f my pocket—out o f 
my life-time savings. In fact I am 
-financially ruined afer fighting all 
sorts of litigations from which only 
I have collected and collecting every
day my these experiences of law and 
courts of law which I am presenting 
here before the Committee.

And I am fighting all these litiga
tions, not only for my self and my 
own interest alone but also for friend 
co-victims of the courts o f law, and 
this I am doing from my own money 
of life-time saving, never having any 
obligation of any nature whatsoever 
from any one whosoever, for the said 
litigations so fought by me.

I should not take much time of the 
Committee now, I will be happily 
concluding my evidence Sir.

MR. CHAIRMAN: Mr. Meghanee,
I have already made clear that your 
observations (a) during the course of 
evidence before the Committee (b) 
all aspects that you have referred to 
in the course of your memorandum 
and (c) also the documents that you 
have submitted to the C6mmittee, 
will be examined carefully. Of 
course the discussions may continue 
for any length of time. You will 
kindly appreciate that We have to .. .

SHRI L. L. MEGHANEE: The pur
pose of my giving oral evidence 
before the Committee was to explain 
fully about the real position of the 
Code in the hands of judiciary, which 
position can never be helped by 
amendments in law. If I had known 
that this was the position of time 
here, then my presence to give oral 
evidence was not necessary, I would 
not have wasted this much time of 
the Committee, More for the reason 
that your Honour has already said 
that everything is recorded and is 
available on record, not only that, 
your Honour has assured me on be
half of the Committee also that 
everything will be carefully consider
ed,
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But Sir, I have been receiving this 
type of consolations for the last 40 
yearg with no good result till now*
I hope the same would ont be repeat
ed.

SHRI RAJDEO SINGH: But you
yout^elf cofcfirte to the Bill.

MR. CHAIRMAN: Even on the
aspects which are very important, 
germane to the purpose, we have 
taken a note of it. Oh that also I 
have assured you.

SHRI L. L. MEGHANEE: I will
conclude Sir. I will fake only two 
minutes more to coticludte.

I have to remind and request the 
Hon’ble members of the Committee 
about only one thing—i.e. my worry 
is, that questions of life and death of 
the common men are not dependent 
on decisions made by the Ministers, 
Prime Ministers, or Rashtrapatis on 
extra extraordinary matters, but it 
depends on the ordinary judgments 
giyen in the courts of law on com
mon mens common problems arising 
out of their every day life, and the 
said judgments are given in accord
ance with the provisions of that law 
on which this Committee is sitting 
for making some research work and 
amend the law.

And therefore Sir, I remind the 
Committee again and again and 
again, that it is dealing with the 
questions of people’s life and death, 
of common men's life and death, and 
of that common men’s life and death 
who is never represented any whetfe 
by any of the politiaal parties on any

of the said every day problems o f  
the (iOfftmori Men’s life.

My most humble request to the 
Committee therefore is, that if this 
Committee also is not going to think 
of the life and death questions of the 
common foen, and is not going to 
take this matter as seriously as it 
shbuld take, then there will be no 
hope of that Justice which has been 
promised to be secured for the peo- 
the administration of the law in our 
Constitution. I think Sir, now I 
should' take permission from the 
Hbn'ble Chairman to conclude.

MR. CHAIRMAN: You have con
cluded. I have also to conclude by 
expressing our sincere appreciation of 
the trouble that you have taken, the 
labour you hav*e taken to study this 
bill and to draw the attention of the 
committee to the various problems in 
the administration o f the law in our 
country. As I have assured you 
earlier, we will appreciate every 
aspect that you have drawn attention 
of the committee. I am repeatedly 
tellifig that you should not have any 
hesitation about the appreciation o f  
the coihmittee.

SHRI L. L. MEGHANEE: I am
thanking the committee on behalf o f  
the common men for the kind and 
patient hearing given to me. I am. 
staying here in the Pathikashram^. 
Room No. 10, and I am staying for Z 
to 3 days more. If the Committee 
wants any service of mine, I am at 
the disposal of the Committee.

[The witness then withdrew]

Government of Gujarat, Legal Department, Ahmedabad

Spokesmen :

(1) Shri A. M. Ahmadi. Secretary.
(2) Shri D. S. Majumdar, Deputy Secretary.
(3) Shri I. V. Shelat, Deputy Secretary.

[The witnesses were called in and
they took their seats]

MR. CHAIRMAN: Mr. Ahmadi, I 
welcome you and your colleagues on

my behalf and on behalf of the Com
mittee. Before we may start the pro
ceedings may I draw your attention 
to the direction 58 o f the Directions:
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by the Speaker under the Rules ol 
Procedure and Conduct of Business 
in Lok Sabha reads—

“58. Where witnesses appear 
before the Committee to give evi
dence, the Chairman shall make it 
clear to the witnesses that their 
evidence shall be treated as pub
lic and is liable to be published, 
unless they specially desire that 
all or any part of the evidence 
given by them is to be treated as 
confidential. It shall, however, be 
explained to the witnesses that even 
though they might desire their 
evidence to be treated as confiden
tial such evidence is liable to be 
made available to the Members of 
Parliament.*'

Now you have not submitted your 
written memorandum. So your re
marks will be giVen entirely in your 
oral evidence before us. About the 
Bill that has been introduced in the 
Parliament you are welcome to make 
your observations on any provisions 
of the 6ffl.

SHRI A . M. AHMADI; So far as 
the provisions of the Bill are con
cerned some of th^ amendments pro
posed will have some salutary effect. 
There are a few matters which are 
not incorporated in this Bill to which 
I would like to draw attention of this 
august Committee. Now after sec
tion 11 of the Principal Act, the fol
lowing section should be inserted 
namely:—

‘11 A. The provisions pf section
11 shall, so faf as may be, also 
apply to*—

(a) every proceeding in execu
tion,-----M if read with sec. 47
of the Civil Procedure Code the 
combined effect of these two 
provisions is that even though 
under the proposed Code no ap
peal is provided in execution mat
ters, the number of appeals will 
go to High Court and other

Courts because an order passed; 
in execution amounts to a decree, 
and therefore I would suggest 
that we should provide the defi
nition of “decree” so as to ex
clude execution proceedings from 
being appealable because that 
only multiplies the execution 
matters. That to the first sugges
tion I had to suggest so far as the 
matters which are not included.

There is a came mistake to which 
I may draw your attention.

SHRI NITI RAJ SINGH CHAU- 
DliAltV: You said two points. What 
is the second point?

SHRI A . M. AHMADI: I am com
ing to the other point also. I was 
referring to two points be
cause I think you will have to make 
an amendirtent iji the provision 
which defines the decree or some 
amendment in Section 47 so as to 
predtidt appeals being taken to the 
higher forums. That was the point 
that I was making.

Now, Sir, in pub-section (3) of 
Section 21 which is sought to be 
amended on page 3 of the Bill, I 
think in line 24th, there is a slight 
mistake. It should be “executing” .

SHRI NITI RAJ SINGH CHAU- 
DHAftY: Yes, that is a pointing error.

SHRI A. M. AHMADI: Yes. 1
just Wanted to draw your attention.

Now, so far as amendments are 
concerned, there is no provision, as I 
find, made in the amendment for pre
trial proceedings. I understand that 
in the United States they 'are having 
these pre-trials. It haa been working 
quite well. Pre-trial procedure aa 
applicable in the United States may 
possibly not be practicable to be 
introduced in its entirety here, but 
we can introduce a system where, 
after the issues Ate tettled, the flat
ter is sent to an agency or a board 
where the parties arg^ called before 
the Board and attempts to bring 
about an amicable settlement between 
the parties are undertaken. If thee*
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^attempts fail, the matter may be 
taken up by the Court and it may 
proceed from that stage. Such a Pro* 
vision of having boards at the dis

tr ic t  level can be envisaged because 
this bill does not envisage such a 
procedure. I am only speaking gene
rally, at present, without going 
through the amendments proposed.

The third point which I wanted to 
make is that we should try to make 
some provision in the Civil Procedure

• Code restricting the power of the 
Mofussil Courts to grant interim in
junctions. I don’t, for a moment, pro
pose that the Mofussil. Courts should 
be deprived of the powers of issuing 
interim injunctions. But what I am 
trying to say is that, their power 
should be curtailed or restricted inas
much as a provision can be made 
that the interim injunction that the 
Mofussil Court may grant should not 
be say for a period exceeding 14 days 
or 15 days at a time; The time can 
be enhanced if the defendant against 
whom the injunction has been order
ed is not very keen to have it vacated 
or if he does not take immediate steps 
to file his affidavit in rejoinder or 
answer to the notice of motion taken 

-out.

SHRI NITI RAJ SINGH CHAU- 
DHARY: May I refer you to the
amendments proposed to Order 
X X X IX  on pages 73 and 74. I think 
you have perused them before you 
are making this comment. There, I 
think, we have tried 4p put some 
restrictions in Clause 89.

MR. CHAIRMAN: Mr. Ahmadi,
what I would suggest is this that the 
Hon. Minister has drawn your atten
tion to the provisions which find 
place in the Bill itself.

SHRI A . M. AHMADI: I am sorry.
1 have missed this point.

MR. CHAIRMAN: I am sorry I 
have missed that point. But on 
examination we will consider your 
view . The provision that you might 
"think fit or the amendment which is

necessary, you can suggest. Then 
take another point.

SHRI A . M. AHMADI: Then there 
is a provision to be incorporated in 
section 24A, so far as revision is con
cerned which does not find its place 
in the Bill and which needs consi
deration of the Committee. If you 
will kindly refer to Clause 24A on 
page 4 which is sought to be re-intro
duced in the Bill itself. So far as 
that provision is concerned, there are 
two objections:

(i) the introduction of this pro
vision might protract the trial; 
and

(ii) such a contention can be 
raised in the written statement 
with the result that the applica
tion of this particular provison 
would become attracted.

Section 24A reads as under:—

“24A. (L) Where any Court sub
ordinate to the District Court is 
satisfied that a suit pending before 
it, which it has jurisdiction to try, 
involves a question of such a 
nature that if a suit had been 
brought for relief based principal
ly  on that question the Court 
would have been incompetent to 
try the suit and that determina
tion-----”

What happens is, supposing a 
defendant raises one of these issues 
then there will be an appeal against 
that order and the proceedings might 
be delayed. So it is absolutely neces
sary that we may omit it.

MR. CHAIRMAN: We have noted 
all the points. After you finisti, 
Members will ask some questions. 
So far as this clause is concerned, 
you feel there is no need of amend
ing it.

SHRI A. M. AHMADI: Yes, I am
now referring to page's, clause 30.
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I SHRI A . M. AHMADI: So far as 

the provision is concerned, there is 
I no objection, and I have nothing to 

say about it. I have something to say 
 ̂ about our experience. I only wanted 

to put it before the Committee, so 
tlhat the Committee might consider 

to overcome this difficulty. The ex
perience is that, once a summons has 
been sent to another court in another 

\ State, it is very often found that the 
summons is not served for pretty 
long time. Not only that but it is 
found that the court to which it has 
T)een sent for service, does not even 
respond to the communication receiv
ed from the other court which has 
sent it. The experience is that con
siderable time is lost in the service 
by this process outside the State. I 
only suggest that some provision 
may be made to overcome this diffi
culty.

MR. CHAIRMAN: What is your 
constructive suggestion on that?

SHRI A . M. AHMADI: This is a  ̂
very peculiar situation, wherein, I * 
don’t think we can do much by incor
porating so&ne provision in the act 

itself.
SHRI NITI RAJ SINGH CHAU- 

DHARY: If you turn to  page 21, 19A 
has been inserted.

‘The court shall, in addition to, 
and simultaneously with, the issue 
o f summons for service in the 
manner provided in rules 9 to 19 
(both inclusive, also direct the 
summons to be served by registered 

. post addressed to the Dependant or 
his agent empowered to accept the 
service at the place where the 
defendant or his agent actually and 
voluntarily resides or carries on 
business or personally works for 
gain.”

1 think this should help.

SHRI A. M. AHMADI: The difficul
ty is this. Supposing it has been sent, 
there is signature of the acknowled
gement, but nobody knows who has 

picked it up.

SHRI NITI RAJ SINGH CHAU- 
DHARY: Now read (2), “ When ack
nowledgement..........that there has
been a valid service.”

SHRI A . M. AHMADI; That would 
be in the case of refusal. What I am 
saying is.

SHRI NITI RAJ SINGH CHAU- 
DHARY: “When an acknowledgement 
purporting to be signed by the de
fendant or his agent is received by 
the court or the summons is received 
back by the court with an endorse
ment purporting to have been made 
by a postal employee to the effect 
that the defendant or hi9 agent has 
refused to take delivery of the sum
mons’* then the qualifying clause is 
there “ the court issuing the sum
mons may declare that there has 
been a valid service.”

SHRI A . M. AHMADI: Wili it be 
possible for the court to declare that 
the service is valid? When the court 
is not satisfied as to who has receiv* 
ed the packet?

SHRI NITI RAJ SINGH CHAU- 
DHARY: What alternative you would 
suggest?

SHRI A . M. AHMADI: I must con
fess that it is difficult.

MR. CHAIRMAN: On this, Mr. 
Ahmadi, if you come across any sug
gestion you can send to us. You have 
drawn our attention, we will also 
consider that. It will help us if  you 
can, after further consideration, if 
you arrive at concrete suggestion, 
send us the same. That will help us.

SHRI A . M. AHMADI; I would 
draw attention to clause 14 the pro
viso. The proviso desired to be in
corporated to sub-section (1) of 
section 34 is:

“Provided that where the princi
pal sum adjudged exceeds rupees 
ten thousand and the liability in 
relation to the sum so adjudged 
has arisen out of a commercial
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transaction, the rate of such fur
ther interest may exceed Six ^er 
Cent, per annum, but shall not ex
ceed the contractual rate of inte
rest or where there is no contrac
tual rate, the rate at which moneys 
are lent or advanced by nationa
lised banks in relation to commer
cial transactions.”

Is it necessary that >re draw dis
tinction between commercial litiga
tion as against other litigation where 
money is involved? Or can we not 
make the provision which may be 
applicable to all cases i.e. at the 
rate of interest, contractual interest, 
or the nationalised bank interest 
whichever is less?

SHRI NITI RAJ SINGH CHAU- 
DHRY: We had a request by the 
money lenders to incorporate this and 
amend because if a man purchases 
the commodity and sales it at higher 
rates it is a common practice. There 
should be distinction between borrow
ing by a private individual and the 
Government and the Government in
stitution. Para 32 of the fiftyfiith re
port of the Law Commission of India 
reads as under:

“32. We have in mind commer
cial transactions, i.e. transactions 
connected with industry, trade or 
business. Monetary liabilities ari
sing out of such transactions stand 
on a special footing, because the 
activities concerned are carried oh 
with a view to profit. The debtor 
and the creditor do not fetand 
in situations of disparity. If, for 
example, it is a case of loan, then 
the ttiohey would have been bor
rowed for carrying on 0r improving 
the business of the borrower, it is 
f£r removed from a debt incurred 
by a poor agriculturist or a needy 
urban resident to make his two ends 
meet.

33. We are, therefore, of the view 
that: '

(a) Where the principal sum ad
judged exceeds five thousand rupees,

and
(b) the liability in redpect of which 

the decree is passed arosfe out of a  
commercial transaction, the court 
should have a discretion to order that 
the rate of further interest may ex
ceed six per cent per annum.

For this purpose, a transaction is a 
commercial transaction, if it is con
nected with the industry, trade or 
business of the party incurring the* 
liability/'

SHRI A. M. AHMADI: There are
observations of the Law Commission.. 
If this distinction is maintained what 
happens is that In certain other suit* 
where money is involved the defend
ant is interested in protracting the. 
trial. Because it will be a consider
ably lower rate than the rate at which 
he will be able to procure money. 
The result is that he goes on protract
ing the trial as much as he can. This 
is the reason why I was saying that 
for the rate of interest we may not 
make any distinction between the

* commercial and other transactions. 
What I was suggesting is that the* 
rate of interest may be contractual 
rate or national bank rate whichever 
is less.

MR. CHAIRMAN: Your sugges
tions have been noted.

SHRI A, M. AHMADI: May I now 
draw your attention to Clause 16 on 
the same page? This is about Sec
tion 35. There I have only one doubt 
and you will pardon me if I put it in 
the form of a question. Section 35Br 
which is sought to be incorporated 
says that:

“35B. While making an order fo r  
costs in a suit or proceeding, the 
Court may, for reasons to be re
corded, require the party to the 
suit or proceeding who is responsi
ble for delaying, without any rea
sonable excuse, any step in such 
suit or proceeding, to pay sutfh 
costs, comirieristirate with the delay 
so caused, as it thinks fit, and the 
costs st> required to 'be paid shall 
not be included in the costs
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awarded in the decree or order 
which is, ultimately made in the 
suit or proceeding.”

This has created a little doubt in my 
mind as to the stage at which the 
order can be made. The order can 
be made at the interlocutory stage; 
does the provision envisage that it 
should be made at the final stage? If 
it is to be made at the final stage the 
deterrent part of it may not be rea
lised till the final stage is reached 
and at that particular point of time 
it would be too late.

SHRI NITI RAJ SINGH CHAUDH-
-ARY: Clause 16 is as under:

“35B. While making an order for 
costs in a suit or proceeding, the 
Court may, for reasons to be recor
ded, require the party to the suit 
or proceeding who is responsible for 
delaying, without any reasonable 
excuse, any step in such suit or 
proceeding, to pay such costs, com
mensurate with the delay so caused, 
as it thinks fit, and the cots so re
quired to be paid shall not be in
cluded in the costs awarded in the 
decree or order which is ultimately 
made in the suit or proceeding.”

SHRI A. M AHMADI: That would 
go in the ordinary sense. The order 
may come the interlocutory stage or 
at the final stage, depending upon the 
nature of the application which is 
being disposed of.

MR. CHAIRMAN: Would you kind
ly read the remaining part also?

SHRI A. M. AHMADI: Yes, Sir, it 
is like this:

"35B. While making an order for 
costs in a suit or proceeding, the 
Court may, for reasons to be recor
ded, require the party to the suit or 
proceeding who is responsible for 
delaying, without any reasonable 
excuse, any step in such suit or 
proceeding, to pay such costs, com
mensurate with the delay so caus
ed, as it thinks fit, and the costs so

required to be paid shall not be in
cluded in the costs- awarded in the 
decree or order which is ultimately 
made in the suit or proceeding. ”

MR. CHtAIR&lAN,: That answers
your query. The coat ip to bo allowed 
tp the party who suffers, from that 
delay. That is distinction
made from the decree. And then you
read from the portion “ . . .  and the
costs so required to be paid ahall not 
be included in the costs awarded m 
the decree or order which is ultimately
made in the suit or proceeding.” I 
am trying to draw your attention to 
that.

SHRI NITI RAJ SINGH CHAU- 
DHARY: The purpose is that such 
order can be made at the interlocu
tory stage and we felt that let us
now make it complete. But you feel
that there is some doubt. We have 
taken a note of it.

SHRI A. M. AHMADI: Thank you, 
Sir. Then. Sir, I come to the next 
point. This, of course, is little matter 
of experience which I will place be
fore the Committee. This is the ex
perience or what the judges h^ve fac
ed. Under the City Civil Court Rules, 
in Ahmedabad we have a provision 
where we allow, J meftfi, tfee judges 
allow to award costs in certain mat
ters. Generally, what happens is that 
if an adjournment is sought, then we 
are allowed under the Rules, to award 
costs. But in practice, no body takes 
it. I mean both the sides are agreed 
on one point that this will not be 
recovered from either side. There
fore, even if we have a provision in 
the Code, the difficulty is very 
peculiar.................

SHRI S. K. MAITRA: The costs are 
included in the decree.

SHRI A. M. AHMADI: I agree but 
the purpose is defeated. Can we not 
make a provision of the type that the 
order of cost at that particular point 
of time would be to deposit mooey in 
the court not to be paid immediately. 
But the final order would make a men
tion about it. What happens ulti
mately is that the Judge at that parti



cular point o f time might have asked 
the party to deposit the money in the 
court. It may be a single instance 
where the party has been found guil
ty of delay. But on examining the 
subsequent conduct of that party, 
the judge feel that the party was in 
fact, honest in appearing before the 
Court for trial. So he might issue or
der that this gentleman should not be 
penalised for a single act of miscon
duct and he may be refund the costs. 
Ultimately how much amount of this 
money will go to the court.

MR. CHAIRMAN: When the case 
is ready for a particular stage one 
party submits a petition to the Court 
requesting for adjournment. That 
means the delay is caused. The other 
party is ready. They are ready with 
evidence etc. So for the sake of other 
party’s adjournment, the party which 
is ready with all documents etc. would 
suffer. So why should that party 
suffers. This clause is meant for this 
purpose. Kindly examine all the as
pects of the case and suggest what 
we should do in the matter?

SHRI A. M. AHMADI: I am only 
suggesting for your consideration. If 
it is deposited in the Court the Judge 
may order at a later stage to refund 
the costs to the party.

MR. CHAIRMAN: It is the Award
of the Court. What is its implication.

SHRI A. M. AHMADI: I am not 
objecting to the Penal clause. On the 
contrary there should be some pro
vision in the Bill. But 1 am trying to 
make it more effective that there is 
this particular difficulty which we 
have envisaged in many cases.

MR. CHAIRMAN: Well, the Minis
ter has already suggested. We will 
consider how far we can do it.

SHRI A. M. AHMADI: There is
one objection which Mr. Shelat would 
point out.

SHRI I. V. SHELAT: Sir, there is 
section 38 in the Code of Civil Proce
dure. Sometimes it happens that one

suit is lying in one court. Another
suit is lying in some other district
which is far away from that court. 
What happens that the parties appro
ach the High Court and get the suits 
transferred to one court. I will give 
you an example. One suit is filed at 
Bulsar and another suit was field at 
Rajkot. Now Bulsar is far away from 
Rajkot. Now the decree is passed at 
Rajkot for a party staying at Bulsar. 
Now party at Rajkot would try to go  
Bulsar for execution. Whereas the 
party at Bulsar may not know about 
the decree passed against him.

He would have to undergo lot of 
inconvenience. He might not be a na
tive of that place. In such cases, when 
once a decree is passed by the trans
feree court, the execution should also 
be made by the original court.

SHRI NITI RAJ SINGH CHAU- 
DHARY: In Section 38 of the Civil
Procedure Code, you propose that the 
provision should be changed. The 
decree may be accepted by the origi
nal court or the court to which it is. 
transferred.

SHRI D. S. MAJUMDAR: The
decree may be executed by the court 
which passed it, or by the court which? 
transferred the proceedings under 
section 38.

SHRI NITI RAJ SINGH CHAU- 
DHARY: Suppose this is done, then
the sale of property execution is 
there. That will be another problem, 
if we accept your suggestion.

SHRI A. M. AHMADI: I have 
nothing to say about the amendment 
proposed, but I have only one sub
mission to make. In certain courts, 
particularly in Gujarat and Mahara
shtra, judgements are orally dictated.
I think there should be some provi
sion in regard to oral judgements. 
Because, it says “Where a written 
judgement is to be pronounced...’* 
On page 37 clause 73 says:

“In the First Schedule, in Order 
X X —
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(1) rule I shall be re-numbered as 
sub-rule ( 1 ) of that rule, and after 
sub-rule ( 1 ) as so re-numbered, the 
following sub-rule shall be inserted, 
namely:—

(2) Where a written judgement is 
to be pronounced. . . .  So the Court 
shall pronounce judgement and the 
additional rule is to be added.

If I remember correctly actually 
previously there was a difficulty and 
there was an amendment on that. 
There was the case in Bombay City 
Civil Court.

SHRI NITI RAJ SINGH CHAU- 
DHARY: We will try to get it from 
Bombay.

SHRI A. M. AHMADI: I will try to 
find out. Then I would draw attention 
to page 40 which is dealing with Or
der 28. Costs. So far as this provision 
is concerned there cannot be any dis
pute as regards the incorporation of 
this provision. But item 1(c) expen
diture incurred on the typing, writing 
or printing of pleadings filed by any 
party ----- There is difficulty dh cal
culating the words.

SHRI NITI RAJ SINGH CHAU- 
DHARY: Why not prescribe per 
number of words say this much for 
400 or 500 words.

SHRI A. M. AHMADI: That is what 
I was trying to suggest.

SHRI NITI RAJ SINGH CHAU- 
DHARY: That can be covered under 
rules.

SHRI A. M. AHMADI: Sir with re. 
gar^ to that previous Bombay case 
that I was referring to, there was in 
the Madras High Cour. also similar 
difficulty. They had made some 
change in the rule regarding oral 
judgement.

SHRI A. M. AHMADI: Now, F
would draw your attention to page 
48. The amendment that is proposed 
in Rule 54 of Order 21 line 15. 
Therefore, I have not much to say ex
cept that sub-rule (2) of the Civil 
Procedure Code as it is presently, sta
tes, that the order shall be proclaimed 
at some place on or adjacent to such
property.................. 99 This has become
almost out-dated.

SHRI NITI RAJ SINGH CHAU- 
DHARY: No body does it except
certifying that it is done.

SHRI A. M. AHMADI: Sof we can 
as well make some change there and 
drop it, if I may say so. Generally it 
is only written and one rupee is 
debited. J

SHRI NITI RAJ SINGH CHAU- 
DHARY: Right.

SHRI A. M. AHMADI: On the
same page, in Rule 57, we are incor
porating Sub-rule (2 ). Here so far as 
the principle is concerned, there is 
nothing that I would say but the only 
question which I would pose is how 
long we should continue?

SHRI NITI RAJ SINGH CHAU- 
DHARY: How long?

SHRI A. M. AHMADI: There is on* 
suggestion which is not found in this 
but I propose to make it. In the 
execution proceedings which we con
template at present what happens is 
that when the decree for possession 
is passed and a warrant of possession 
is issued, an obstruction application is 
invariably given to the bailiff or 
process server. Now, the provision in 
the Civil Procedure Code as it stands 
today is that the judgment creditor 
or the decree-holder has to make an 
application to the Court for removal 
of the obstruction. Now, this causes 
lot of delay and protraction of the 
execution of the warrants.

SHRI NITI RAJ SINGH CHAU- 
SHRI NITI RAJ SINGH CHAU- DHARY: Order 27, we are changing: 

DHARY; Kindly let me see. that,
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SHRI A- M. A9MADI: I* is got 
"tiere. Not pf the type I am suggept- 

}pg. I w  siu^esting something 
different than what it is here.

SHJII NITI RAJ SINGH CHAU- 
DHARY: What we are suggesting is 
in  52-53.. .

SHRI A. M. AHMADI: I am making 
u different type of suggestion which 
the Committee may kindly examine. 
What I am suggesting is that, gene
rally, what happens that the obstruc
tionist is not at all eager to see that 
the obstruction application is dispos
ed of quio»kly. More often than not 
more obstructions are made for the 
sake of'obstruction. What I am sug
gesting is that instead of this parti
cular provision we can reverse the 
whole system. If we reverse it pos
sibly the delay part will be reduced 
considerably. Instead of providing 
that the judgment-debtor shall make 
an application for setting aside obs
truction, I would suggest the obstruc
tionist shall establish his claim with
in 30 days. Then, what will happen 
is that the obstructionist will have to 
come to the court to establish his 
right over the property or the posses
sion of the property. The judgment- 
debtor who is too eager to obtain 
possession will more often than not 
waive service. So at present when 
the service of the process is effected 
•on the opponent he often evades ser
vice of the process with the result 
that the service is not effected even 
'within 6/8 n inths time. This delay 
^will be bridged if we make a provi
sion that the obstructionist should 
come to the court and establish his 

-claim within thirty days. Besides at 
present we are asking the judgment 
debtor to prove the negative.

SHRI NITI RAJ SINGH CHAU- 
DHARY: It may be a paper possess
ion. The possession may continue 
<and the judgment-debtor will never 
•even file a fresh application. So it 
is  delayed. Then the position can 
T>e that the person who obstructs 
may not appear at a time when 
possession is taken about the papers.

Therfftfter when be goes for effecting 
tfte decree for actual possesaipn he 
does not succeed IJe will say, 
well, he might not be able to get i t  

, So he will have to file a fresh suit.

SHRI A. M, AHMADI: What hap
pens the court issues a decree. The 
decree-holder’s application is valid. 
Normally third party is not bound 
by the decree. But since Ke has to 
establish a claim, he must establish 
it within a prescribed time. In short 
we must make it clear “within thirty 
days" in the clause itself.

MR. CHAIRMAN: Well, your sug
gestion is that the third party has a 
claim. He must come. He must 
make a claim and come before the 
court and decide that.

SHRI A. M. AHMADI: Otherwise 
he will be in dispossession of it

SHRI BIPINPAL DAS: Why should 
the third party come to the court?

SHRI S. K. MAITRA: The poi$t 
is that when a decree is obtained, 
the obstructionist is in possession of 
the thing. Then why should he 
come to the court?

SHRI A. M. AHMADI: At present 
as the things are, if we make provi
sion to this effect, he will certainly 
come to the court and that will save 
lot of time.

SHRI S. K. MAITRA: That will 
lead to frivolous suits and would 
compel a third person to establish 
his title. That will be dangerous.

SHRI A. M. AHMADI: He may 
be either an applicant or an oppon
ent. In fact when the person sets 
up a claim, he will hav*e to estab
lish his claim. Supposing the decree 
holder comes to the court, he ha9 got 
to come to the court; after having 
come to the court, he has to establish 
his claim. What I am proposing is 
nothing new. I am only saying let 
him make the application within 30 
days and establish his claim.

MR. CHAIRMAN: In the light of
your suggestion, you kindly send us
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the same in writing to the office of 
the committee, so that the commit
tee may consider.

SHRI A. M. AHMADI: Very well, 
Sir. Now I would like to draw the 
attention to page 78 Sir, clause (aa) 
to Order 41.

“The party seeking to produce 
additional evidence, establishes that 
notwithstanding the exercise of 
due diligence, such evidence was 
not within his knowledge or could 
not be produced by him at the 
time when the decree appealed 
against was passed,

I am only proposing that the latter 
part of this provision should not be 
there. “or could not be produced 
by him at the time when the decree 
appealed against was passed? The 
first part is alright, but the later part, 
would only reopen the trial again at 
the appellate stage.

SHRI NITI RAJ SINGH CHAU- 
DHARY: Let us read Order 41 as it 
stands. If you read Order 47 Rule
I you will find almost identical lan
guage and, therefore, we have copied 
these words.

SHRI S. K. MAITRA: In some cas
es it happens that in spite of diligen
ce, some documents which are not in 
his possession, he cannot produce. 
That is why this amendment is pro
posed to be made so that that diffi
culty should not be there.

SHRI A. M. AHMADI: I am one 
with you with the view that the 
evidence which he could not produce 
in spite of due vigilance may be al
lowed to be produced. That pur
pose would be served by part one. I 
am, therefore, of the view that for 
p art one there is no objection but 
the second part will open the flood 
gates because. . . .

MR. CHAIRMAN: We have your
view before the committee that while 
fi st part should remain there the 
second part shbuld be reconsidered.

SHRI A. M. AHMADI: There are
78l LS— 9

one or two matters which I will draw 
attention of the Cohimittee. At 
present. Sir, in the judicial hirarchy 
in the State of Gujarat, there are 
Civil judges. Jr. Div. Civil Judges, 
St. Div. District and Sessions Judg
es and then the High Court. At 
present appeals from the decision of 
the Civil Judge (Sr. Div.) go straight 
tb the High Court. To relieve the 
High Court of the pressure a previ
sion enn be made that the appeal 
shou d go to the District Judge of the 
District Court. That is one sugges
tion for the Committee to consider.

MS. CHAIRMAN: That is one.
Then?

SHRI A. M. AHMADI: Jr. Div. 
Judge has some limited jurisdiction. 
On this particu’ar aspect he has some 
lin&ited jurisdiction. But if 
the Committee is not in favour of 
that proposal then of course the 
other alternative is to raise the limit 
from Rs. 10,000 to Hs. Rs. 20,000. My 
tirsi proposal is that it should go to 
the District Court by way of an 
appeal. If the Committee is not 
one with that view then I would put 
the alternative and make a suggestion 
that the limit should be raised from 
Rs. 10,000 to Rs. 20 000.

SHm I V. SHELAT: In the case of 
a suit fir  accounts, involving Rs. 1 
lakh, that can be tried by Junior 
Division Judge and the appeal lies to 
tho District Court.

MR. CHAIRMAN: Yes, any other
point.

SHRI D. S. MAJUMDAR: Clause
42, Section 103, page 14. The limit 
to the second appeal is only to the 
specific question of law and that has 
to be said by the High Court and 
the appeal has to be limited to that 
question. Now, while introducing 
the proposed amendment to Section 
103, what is said is that the ques* 
tion of fact would again be agitated 
at the High Court. So, that would 
not be consistent with the provision 
of Section 103.
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SHRI NITI RAJ SINGH CHAU- 
DHARY: So, what is your sugges
tion?

SHRI D. S. MAJUMDAR: It
should be omitted. Clause (b) of 
the proposed Section 103.

MR. CHAIRMAN: So. you want
that Sub-section (b) of Section 103 
should be deleted. Do you want any 
further amendment?

SHRI D. S. MAJUMDAR: No.

MR. CHAIRMAN: Will you kindly
examine the whole clause and send 
your suggestions.

SHRI S. K. MAITRA: But that de
cision has become wrong by reason of 
applying a wrong principle of law.

“ 103 (b) which has been wrongly 
determined by such Court or Courts 
by reason of a decision on such 
question of law as is referred to in 
section 10” .

Fact has been wrongly determined 
by reason of application of a principle 
of law which has been reversed. 
Therefore the decision on facts it may 
be reversed.. Why? Because it was 
based on wrong assumption.

SHRI A. M. AHMADI: What we
feel is that a question of fact. The 
court decides either way. Then the 
question is whether the decision of the 
Court on question of law has any 
effect or relation on the question of 
fact which is decided. Be
cause otherwise what happens 
that on the question of law the 
High Court can decide inter-mingl
ing substantive question of law. So 
what is apprehended that under clause 
(b) of section 42 (old section 103 of 
Principal Act) all questions of facts 
will be reopened wherever a n y  matter 
of question of law is opened in the 
High Court.

SHRI NITI RAJ SINGH CHAU- 
DHARY: So your suggestion is that
we should take care that under new

clause 42 the questions of fact are 
not brought in on questions 
of law as determined by section 100 
of the Principal Act.

SHRI A. M. AHMADI: There is a
difficulty in regard to the question of 
“substantial question of law” . What is 
meant by “ substantial question of 
Law?M

SHRI NITI RAJ SINGH CHAU- 
DHARY: We have found a lot of 
cases on “ substantive question of 
law” . The latest case is of 1974 of 
Orissa. I think you just refer to it 
where you will find the definition 
about the substantial question of 
law” and the provisions of the consti
tution and the sequences.

SHRI A. M. AHMADI: In a decision 
in the Bombay High Court even the 
service of a notice or non-service of 
a notice was considered 4 ‘substantial 
question of law” . It varies according 
to the situation. It is given different 
colours at different times. Sir, could 
we make some concrete provision.

MR. CHAIRMAN: Your suggestion 
is ‘substantial question of law” should 
be defined in section 2 . How its word
ing shall be, we would like te under
stand from you.

SHRI A. M. AHMADI: I quite
understand the difficult proposition. 
Because “substantial question of law” 
is an expression which is very diffi
cult to be given in a very precise 
definition. Put from the decisions of 
various courts it would be possible to 
indicate what the “ substantial ques
tion of law** is. It would be better. 
That is my humble submission.

MR. CHAIRMAN: We will consider 
on “ substantial question of law” as 
to how it should be defined as you 
have just now illustrated. An indica
tion should be given about it.

SHRI A. M. AHMADI: Yes, an indi
cation should be given so that it 
would not be made vague.
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MR. CHAIRMAN: Under clause 42, 

in the name of substantial question of 
law, the facts should not be allowed 
to be brought in. These are two points. 
As I mentioned in the other case, 
you can kindly apply your mind, try 
to concretise your suggestion and in 
what manner you would like this 
provision should be modified in the 
light of your judgement 0r the ex
perience of the state and send to us. 
The Committee will consider that. 
We have already taken note of the 
suggestion in a general way. It will 
help us. You try to pin-point in what 
manner you would like the provision 
to be modified.

SHRI A. M. AHMADI: We should 
extend the application of order 37. At 
present order 37 is made applicable to 
certain courts, not every court has that 
power. I was only making a general 
observation that it should be extended 
gradually.

SHRI NITI RAJ SINGH CHAU- 
DHARY: What change you would 
suggest?

SHRI A. M. AHMADI: I am not
suggesting any change. At present it 
is not extended to all courts. That is 
only I am saying.

MR. CHAIRMAN: The general feel
ing is there. If you will kindly exa
mine the existing order 37 and also 
various amendments proposed at page 
71, which refers to order 33, and 
kindly take your time and try to 
pin-point to the committee.

SHRI NITI RAJ SINGH CHAU- 
DHARY: Clause B7, Page 70. There 
the proviso is that “Provided that in 
respect of other courts, referred to in 
clause (b), the High Court may by 
notification in the Official Gazette, 
restrict the operation of this Order 
only to such categories of suits as it 
deems proper etc. What wou'd you 
suggest?

SHRI A. M. AHMADI: So far as
the provisions are concerned I have 
nothing new to suggest. I was only 
saying that there should be liberal ap

plication of order 37 to other courts. 
At present it is very restricted. Order 
37 applies only in the State of Gujarat 
to the City Civil Court.

SHRI NITI RAJ SINGH CHAU- 
DHARY: Kindly turn to page 70.
Clause 87 this order was applied to 
following courts: “High Courts,0 Civil 
Courts and Courts of Small Causes 
and other Courts.” Now what other 
courts you would like to include 
here?

SHRI A. M. AHMADI: It is already 
there but the proviso again restricts 
the application.

SHRI NITI RAJ SINGH CHAU- 
DHARY: Provided that in respect
of other courts referred to in clause
(b ) ............as it deems proper. Courts
are not omitted, only suits are omitted. 
Not only to restrict, but to enlarge 
also. This option has been given to the 
court.

SHRI A. M. AHMADI: If we can
make a provision that other courts 
where suits are of the value of a 
particular amount, then that power 
would be with all courts.

MR. CHAIRMAN: That option has 
been given to the High Court. Now 
you suggest that suqh category of 
courts to be determined by the 
amount.

SHRI A. M. AHMADI: Category
may not be dependent on the amount. 
It may be under negotiable instru
ment or suits against contract. This 
should be modified in such a way that 
the power to dispose of suits of a par
ticular value should be available to 
most of the courts. Category may be 
defined.

MR. CHAIRMAN: Option has been
given under the proviso to the High 
Court and other Courts. Will you 
kindly suggest exactly as to the limit 
of the amount?

SHRI A. M. AHMADI: So far as
other Courts are concerned, my sug
gestion was that the power dhould be 
extended if the suits are of less than
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Rs. 500 or Rs. 300 whichever value 
we might put.

MR. CHAIRMAN: You put the
limit which in your considered view is 
juat, or proper.

SHRI A. M. AHMADI: Between
Rs. 300 to Rs. 500.

MR. CHAIRMAN: If you will give
option to the Committee we will apply 
our mind. If you want to be specific 
and give afterwards in writing you 
can do so also.

SHRI NITI RAJ SINGH CHAU- 
DHARY: But your Government
should be agreeable to tfie contention

SHRI A. M. AHMADI: We have
not made any comment on this.

SHRI NITI RAJ SINGH CHAU- 
DHARY: You say that it will open
the flood gates for filing of appeals. 
For your information, these are orders 
which are not made appealable. Pro
posed sections are not being revised 
So there would be no appeal. But 
you said that to save the time limit 
should be fixed for t)he time.

SHRI A. M. AHMADI: Yes Sir.

SHRI NITI RAJ SINGH CHAU- 
DHARY: You were suggesting some
thing on the point of pre-trial matters.

SHRI A. M. AHMADI: That might 
help in determining the compass of 
dispute.

SHRI NITI RAJ SINGH CHAU- 
DHARY: May I request you to con
sider this matter again rather than 
to ccnimit and send your concrete 
suggestions what your feelings are 
about pre-trial matters?

SHRI A. M. AHMADI: Very well.

MR. CHAIRMAN: I may make it
clear that you are not committed to 
the Committee in any manner for 
your oral evidence regarding the pro
visions of the Bill on which you feel 
strongly some improvement should 
be made. So far as the bill is con
cerned, you will kindly refer to the 
dause and then make your amend

ment in some concrete form. That 
is one thing. That would be one 
category. That is in such a thing, 
you want such and such thing: 
Number two is that the new provi
sions which are not there in the Bill, 
the other provisions of the Code on 
which you have made suggestions and 
so on, they are also in the second 
category. You will kindly prepare 
your suggestions and say in what 
manner you require those provisions 
to be modified so that we can consider 
them.

Then, Mr. Ahmadi, our Committee 
has issued a questionnaire. It has 
been sent to the Government of 
Gujarat. But it has not been examin
ed. We are, therefore, making one 
copy more available to you. You 
may consider it. You may kindly 
teli us on which question# you would 
like to adviste the Committee. Then 
about the new provisions on which 
you feel very strongly that some 
improvement is necessary and atoo 
your replies to the questionnaire; on 
such questions on which you would 
like to submit your views, you may 
kindly send them to us as early as 
porrtible.

Nowf on behalf of myself and the 
Committee, I would like to express 
our thanks to you and to your collea
gues Sarvashri Shelat and Majumdar 
and to the Government of Gujarat for 
the cooperation that they have ex
tended to the Committee for under
standing the legal provisions of the 
Bill.

We expect your written comments 
and the suggestions at an early date.

SHRI A. M. AHMADI: I thank
you very much, Sir, on behalf of 
myself and on behalf of my colleagues 
for allowing us to place some of our 
view6 before this Committee and for 
the patience with which we were 
allowed to place our views. I am 
really indebted to this Committee for 
having given Us this opportunity and 
the Government of Gujarat is also in
debted to this Committee.

[The Committee then adjourned]
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[The witnesses were called in and they took their seats]

MR. CHAIRMAN: I welcome you
all to come to give evidence before 
this Committee. But before wt enter 
into discussion, may I draw your 
attention to Direction 58 of the Direc
tions by the Speaker governing the 
evidence before thig Committee. That 
is the evidence that will be given be
fore us will be treated as public _and 
as such liable to be published also. 
But in case you so desire that all or 
any part of your •''Mence be*o*-e this

Committee should be treated as con
fidential we will do so. But in that 
case the evidence, that is confidential 
according to your desire, mfey be made 
available to the Members of the Par
liament .

SHRI R. M. VIN: We are thank
ful, Sir. It may be noted that so far 
as we are concerned, we do not want 
any part of the evidence that may be 
treated ag confidential becauee * 1)
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these questions are arising on this 
Bill, viz. The Code of Civil Procedure 
(Amendment) Bill, 1974, they are the 
questions of public importance. There 
should not be any objection on our 
part for its publication or that any 
part Should be treated as confidential.

MR. CHAIRMAN: We are glad
to hear about this. But it is my duty 
to draw your attention to the rule 
that governs the evidence tendered 
before the Committee. So you do not 
want any part of your evidence to be 
treated as confidential. We have 
noted it. I would like to know whe
ther any of you wants to submit your 
Memorandum or make your oral sub
mission highlighting on the points 
which you consider for the Committee 
to consider it.

SHRI R. M. VIN: We have not
submitted any written Memorandum. 
We have no such Memorandum to 
submit before the Committee. Well, 
M r. Oza, he himself has prepared 
a memorandum and he will be sub
mitting it to the Committee. But so 
far as Gujarat Bar Council is con
cerned we have no written memoran
dum to submit, Sir.

MR. CHAIRMAN: You can make
your submission and w e will take 
a note of it.

SHRI R. M. VIN: So far as the
Amending Bill is concerned, I would 
say, Sir, the amendments suggested 
in the Bill are welcomed. But we 
would like to make a few suggestions 
which should be incorporated in the 
Amending Bill. First of all the burn
ing question of the day is the question 
of delay. And second is the question 
of costs of the litigation. These are 
the two burning questions. First of 
all addressing ourselves to the ques
tion of delay in litigations, we may 
say that so far as delay is concerned 
we can obviate the delay merely by 
curtailing the process or the oppor
tunities for redressing of a grievance. 
As a matter of fact, delay can be 
obviated by speeding up certain pro
cesses. As for example, there is delay

in disposal of a suit and that can be 
obviated by making a suitable pro
vision that the plaint when it is 
submitted should be accompanied by 
all the documents. Similarly when 
the written statement is submitted, 
it must be accompanied by all the 
copies of the documents on which that 
arises. Moreover, at present in the 
present Civil Procedure Code, it i3 
only by application to be given by a 
party that the other side is called 
upon to make affidavit. That can be 
made a compulsory requirement, that 
an affidavit on document shall be 
made either by the plaintiff or defen- 
dent concerned, so that much 
procedural delay of making an appli
cation could be obviated. That would 
be according to us a correct procedure 
for curtailing delay in litigation. In 
simple suits, summary procedure as 
provided in Order 37 of the Civil Pro
cedure Code should be made appli
cable. Of course, there is a proposal 
in the amending bill to make it appli
cable to more and more cases. That 
is welcome. It should still be applied 
to cases of simple nature.

The third thing to wfciich I invite 
attention of the hon. Members is that 
as we have got in labour legislation, 
there should be some method by way 
of conciliation between parties. 
During the time the suit is pending 
before the court, there should be 
provision at the intermediary stage 
for conciliation. There should be a 
permanent conciliator attached to 
more than one court, who may con
tact the party, and who may collect 
the references and may try to explore 
the possibilities of compromise. That 
will certainly curtail or obviate much 
delay, because once the suit is 
settled by compromise, so much work 
of the appellate court would also be 
saved. That of course has been 
successfully practised in labour legis
lation. In labour courts, we have 
got this matter of conciliation. I 
don't know, I can’t make a definite 
statement, but from some information 

!I have gathered, I am inclined to be
lieve that there is some such procedure
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of having a conciliator in courts j.u 
Japan. The next thing that I would 
submit is that one of the largest liti- 
gan 9 are the Government and the 
public corporations. For such liti
gants, a procedure must be devised. 
In case of railway administration, 
there is already a procedure for arbi
tration. It is provided that the Chief 
Executive Engineer of the Railways 
shall be the arbitrator and his decision 
shall be final. Under law, he has 
been made an arbitrator. If a pro
cedure for arbitrator is adopted on 
the lines of which it has been done 
in the railway administration, I think 
that will go a long way. I am told 
that this arbitrator in the railway ad
ministration, his arbitration, the 
manner in whidh the disputes are 
settled, has satisfied the private con
tractors etc. In respect of public cor
porations and Government, I think 
such a procedure can be evolved. Be
fore a suit is filed, the parties must 
be made to come to that arbitrator 
or to that tribunal, because that tri
bunal is free from any bias and many 
of the technicalities that go with the 
courts will not be there and that would 
also curtail much delay in litigation. 
The parties would get relief and the 
Courts would not be flooded with un
necessary litigation. That is another 
way in which this litigation should be 
curtailed and the same thing should 
be applied to the corporation® like 
municipalities, the universities and the 
public corporations like O .N .G .C . or 
such other corporations and I think 
the bulk of litigation in the Courts is 
on account of these corporations be
cause they have got large interest in 
the public undertakings of the coun
try. So far as lower Courts are con
cerned they should emphasise on com
promise between the parties, to bring 
about compromise between the bar. 
That can be done by making a pro
vision as in case of divorce litigation 
the Courts that they should try to 
the Courts that they should try to 
bring about compromise betwen the 
parties. So the Courts Should be 
directed by making specific provision 
in the Code itself that they should try 
to bring about compromise.

SHRI NITIRAJ SINGH CHAU- 
DHARY: Order 32-A is supposed to
be added. Do you want this should 
be extended to other suits?

SHRI R. M. VIN: Yes as far as
possible it should be extended to other 
cases also because once the Judge 
spends his energy to bring about good 
compromise that litigation will be out 
at the first stage itself.

SHRI NITIRAJ SINGH CHAU- 
DHARY: We must understand the
human psychology. If I find that 
Mr. Desai is unreasonable that will 
not affect me adversely so far as Mr. 
Desai is concerned.

SHR R. M. VIN: From our prac
tical experience in the Courts we find 
that even in some litigation between 
three or more parties and outsiders 
have intervened and made them to 
compromise and if the Courts take 
upon themselves this work of com
promise it results in good compromise 
even at the stage of High Court.

MR. CHAIRMAN: The Hon. Mem
bers may kindly put their questions 
afterwards. I have requested therm 
to make their submissions first. There
fore, all the Hon. Members may kind
ly remember all their points and then 
we will go into those points again 
and seek whatever clarifications we 
would like to have. So, the witnesses 
may complete their submission first 
so that the whole thing is before the 
Committee.

SHRI R. M. VIN: On the question 
of delay one more suggestion that I 
would life* to submit is that at the 
stage of framing of issues and settling 
the issues, generally, what happens 
is that framing of issues and settling 
of issues is taken as a sort of, so to 
say, a mechanical affair at present. 
Sometimes the parties are called upoo 
to submit their issues one or the other 
and then the particular issue is taken 
up by the Court. Now, even in ths 
present Civil Procedure Code, there 
are ample powers, they should be 
made more specific and express that
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at the stage of framing of issues, tfce 
Court should apply its mind so that 
many issues which unnecessarily 
arise at the time of pleading can be 
avoided. You can say, how this issue 
prises? What is the provision of the 
law by which you can take you1 
issue. Even if more examination is 
directed by the Court, most 
U$ues which in the final hearing 
would be settled, could be settled at 
the stage of settling the issues. So, 
there should be an express provision 
directing the Court to apply its mind 
at the very stage of framing and 
settling the issues, That would obvi
ate much delay. These are the broad 
submissions so far as I am concerned.

Now, 1 come to the question of cost 
of litigation. The cost is mainly, first 
of all, on the court fees on the head 
of the litigant. The question of 
court-fee of course, is a province of 
the State. In our State, there is the 
Bombay Court Fees Act. Of course, 
it may not be directly the concern of 
the Parliament but ttie structure of 
the Court fees act should be rationa
lised. So many times it happens that 
because of the wordings written in a 
particular way on same cases the 
court fee is smaller and for a rela
tively simple suit the court fee may 
be higher. As far as agricultural land 
is concerned, our basis is particular 
multiple of the assessment of the land, 
that will form, so to say, the basis for 
assessing the advelorem duty of court- 
fees. Now, the whole structure of 
court fees must be rationalised in such 
a way that more complicated the liti
gation the greater should be the court- 
fee and that should be the considera
tion . Otherwise, at present, the whole 
structure is such that in respect of 
more complicated caseg there is less 
court-fee and in the case of more 
simple cases, there is greater court- 
fee. So, the structure should be 
rationalised.

Ttan, Sir, I suggest that the rates 
of the court-fees should be amended 
in such a way that a P art o f  the cost 
of the litigation would be decreased. 
Secondly, there should a larger and

larger acope of free legsl a id . . . .  
jLegal Aid must not necessarily be 
c o in e d  10 vefHun communities or 
tribes but should be made available 
on the basis of the means and the 
financial capacities of the parties con
cerned. And when this legal aid is 
given, it may be given through the 
Lawyers. But the Lpgal Aid should 
be given in such a way that the party 
should leol satisfied that he has really 
got the assistance of a competent 
lawyer commensurate with the im
portance of that particular type of 
c*ees. Secondly, on reducing the cost 
of litigation I may submit that the 
cost can necessarily be qurtjuled at 
the stage of appeal. Now. supposing 
li*ere is first appeal in the District 
Court. The paper books are prepared 
at the District Court. But when the 
matters are coming up before the 
H^gh Court even on a question of law 
th ere is a fresh paper book prepared 
tor the purpose. And when you go 
l(j the Supreme Court, there is still 
iuither paper book is prepared for 
the purose. 1 think t£i?t cost can be 
reduced by preparing ,ail paper books 
at one stage and then adding only the 
naemocs and the judgement or ad
ditional papers to that. That w o u ld  
obviate the cost and delay. I recog
nise the present Amending Bill con
taining sections 100 of the Code of 
Civil Procedure and 115 of the said 
Code. Qut in spite of all that the fact 
remains that there is some scope for 
the appeals going right to the Sup
reme Court. So that much time and 
labour can be obviated by adopting 
this provision, viz. duplication of 
paper books at various stages, tbat 
cap Jbe done away with. These are 
my suggestions for curtailing the cost 
of litigation.

I would submit that the Hon’ble 
Member may kindly give an oppor
tunity to my learned friend? Mr. Desai 
and Mr. Oza what they have to say in 
the matter. So far as I am concerned,
1 have made my suggestions.

M R CHAIRMAN: Mr. Vin I would 
request you that there may be some 
important points which according to
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you are important to suggest to the 
Committee you can speak on those 
points. If you feel that there are some 
points independent of a particular 
clause of the Bill* you can suggest 
about it to the Committee. We will 
definitely welcome your suggestions. 
Alternatively, if you feel that certain 
provisions are inadequate and you 
want the Committee to consider im
provement of that clause or clauses 
you can make & suggestion about it.

Secondly, if such a suggestion is not 
related specifically to any particular 
clause of the Bill but they are very 
important. So far as the deposits are 
concerned, in that category all your 
suggestions are welcomed. Kindly 
refer to the previous provisions in the 
Bill under whch it is governed in your 
court, what difficulties you are expe
riencing in the matter which you want 
the Committee to consider. Well, 
Desai to speak.

SHRI V. J. DESAI: As the Hon’ble 
Chairman has suggested that we should 
deal with the clauses.

Regarding the delay in courts we 
welcome the proposed amendment re
garding serving of summons to plain
tiff by Registered post, I submit that 
it should be simultaneous. Even at 
the time of serving personally the 
summons may also be sent by Regis
tered post so that either service should 
be considered as valid because that 
takes a lot of time. An individual 
would try to avoid the service of the 
summons. It takes about one month 
or sometimes six months also. We 
welcome thii suggestion tEat summons 
should be sent by registered post and 
even if it is refused, as it is laid 
down under Section 28 0f the General 
Clauses Act, if summons has been sent 
and properly posted, it is deemed to 
have been served and that provision 
has been incorporated here and we 
welcome that provision. There is only 
one clarification required Sir. Here 
the endorsement mentions only re
fusal. It does not say that it is ten
dered and refused. Unless some pro

vision is entered as in Post Office Act, 
which specifically says that it was 
tendered, tender is important, not 
only mere refusal. Here endorsement 
mentions only refusal. I submit that 
only mere refusal should not suffice. 
There is lot of controversy regarding 
the interpretation. Recent Gujarat 
judgment has held that under .section 
28 of the General Clauses Act, the 
postman is not required to be exa
mined. Therefore, proper amendment 
6hou,d be made that it was tendered 
and refused. Such an endoi sement 
should be there. Otherwise, there is 
a possibility that the litigant may 
manage with the postman and ultima, 
teiy endorsement is otbained and that 
will be conclusive with regard to de- 
fendent. With regard to provisions 
before the preliminary stages of the 
suit, it is there, but only in some courts 
these provision are applied. Parti
cularly in Surat courts, all the Pro
visions of the Civil Procedure Code 
are applied. The parties, before they 
go to the trial points in controversy 
should be cleared, and then only evi
dence be taken. The provision is re
tained and we welcome the proposed 
amendment. Regarding the cost, 
Bombay Court Pee Act provides first 
Rs. 3600(- at the rate of the 10 per
cent. This is very excessive because 
most of the poor litigants who go be
fore the court will have to pay at the 
rate of 10 per cent, while the rich 
ones above Rs. 50,000 or a lakhs of 
rupees, they have to pay about Rs. 
3000) - which comes to less than 10 
p«jr cent. I nubmit that proper amend
ment should be made under the Cen
tral Court Fee Act and State Court 
Fee Act in such a way that poor liti
gants who have to litigate, for the 
fiTSt Rs. 5000|- they should have to 
pay only at the rate of five per cent 
and not more than 5 per cent. Income 
from the judiciary which js received 
from the court fees should not be 
considered as tax or general revenue, 
but it should be pooled and utilised 
for the administration of justice. 
Because on both the counts delay and 
the costs the presiding Judge would 
be able to dispense with the judge
ment quickly. Then we can get better
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people in the lower category i.e. Jr. 
Div. And I submit that the conditions 
of Civil Judge Jr. Div. should be im
proved otherwise good people will not 
corne at the Jr. Div. level and then 
the litigant is bound to suffer. The 
quarters should be made available to 
them. There is a proposal of the 
Gujarat State that residential quart- 
ters will be given to them wihin five 
years and I hope that proposal is im
plemented as early as possible. I have 
proposed amendment to section 22 and 
clause 7. The amendment which is 
proposed in clause 7 is only at “prin
cipal office” . I submit that original 
explanation 2 should be kept as it is, 
that it should be numbered as expla
nation No. 1 because otherwise liti
gant would be put to hardship be
cause principal office is there, the 
litigant say from Madras will have to 
go to the principal office to file a suit 
against the corporation. Such a diffi
culty arose under Article 226 of the 
Constitution of India that in case of 
our Indian Government or the other 
corporations cases can be filed only in 
Delhi High Court or at the place 
where the Central Office is located. A 
suitable amendment has been made 
under Article 226 of the Constitution 
of India that even if the cause of 
action arose at some place, then we 
can file our application unSer Article
226 of the Constitution of India in 
Gujarat High Court o r  in the Madras 
High Court or wherever the cause of 
action arises. That is why the pro
posed amendment is not in the inte
rests of the litigants because they will 
have to incur lot of expenses and prac
tically it would be impossible for 
them to get relief against the corpo
rations if they are asked to file the 
suits again only where the principal 
office is situated. This is with regard 
to Section 20.

Then, Sir, in Section 21. that is 
Clause 8, we welcome the proposed 
amendment that the question of juris
diction or with regard to territorial 
jurisdiction should be taken at the 
earliest opportunity. But I submit that 
even if a decree has been passed then 
such a decree cannot be considered

as a nullity or void on account of thi 
territorial jurisdiction, because of the 
question of territorial jurisdiction, 
the party is not going to suffer in any 
case. That is why suitable amend
ment is included. If the Civil Judge 
has got the power to try a particular 
suit at Surat, the party’s intei'est is 
not going to be prejudiced by one 
way or the other.

MR. CHAIRMAN: Now, Mr. Desai, 
before you take up other clauses of 
the Bill, may I suggest that at pre
sent we are at the stage of making 
general observations. Your colleague 
started like that. Do you want to 
make submissions on general princi
ples of cost and other matters? Then 
when we take up the clauses, you 
may explain them and the Hon. Mem
bers may also like to seek further 
clarifications from you so that that 
method would be more fruitful. You 
may make your submissions on clauses 
when we come to clause by caluse 
reading. Have you any suggestion to 
make on the submissions of Shri Vin. 
If so, I would request you to finish 
it.

SHRI V. J. DESAI: I will confine
myself just now to the general dis
cussion and not to clauses.

MR. CHAIRMAN: Right, clauses
we will welcome later on.

SHRI V. J. DESAI: About the gene
ra] matters, I have already made a 
submission about the residential ac
commodation for the judges.

Now, with regard to the queries of 
the Conimittee, I would submit like 
this. With regard to the query num
ber one, as I have already said that 
we welcome the proposed amendment 
with regard to service of summons by 
registered post and this is one of the 
causes of delay in the disposal of 
cases. Regarding court-fees. I have 
already dealt with. Then about the 
next point, I submit that even in some 
City Civil Court such a provision has 
been made. It is welcomed. Because 
once the Advocate appears in the 
litigation and he represents the de
fendants all the summons, etc. should
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b? given to the Advocate so that the 
time can be $aved in th£ disposal.

Now with regard to your Question
naire S. No. 3 I submit that it refers 
to the agricultural lands. I would 
submit that it should be left to the 
officers who are dealing with the cases 
of Land Revenue Code to deal about 
it. At present record of rights are 
dealt with for taxation or recovery 
purposes and in case the parties are 
aggrieved with regard to the entries 
in the Record of rights, they have a 
right to file a suit. So, the present 
set-up in Gujarat is working satis
factory.

Now regarding question No. 4 of 
your questionnaire I submit that in 
Gujarat and in the old State of Bom
bay there was an Act called Bombay 
Money Lenders' Act, etc. and the 
debts were scaled down. There the 
Government appointed Advocates in 
each court and that Advocate used 
to represent the debtors at various 
courts under the Tenancy or Agricul
tural Land Ceilings Act where the 
litigation is to be carried out. I sub
mit that that type of permanent Gov
ernment Advocate should be appointed 
to represent the tenants who are with, 
out legal aid and that arrangement 
should be made permanent with the 
courts so that just like Police Prosecu
tors who are appointed by Govt, in 
disposing of criminal cases. Similarly 
for Agricultural Reforms the Mamlat- 
dar’s Court the Govt, advocate may 
be appointed in order to help the 
tenants.

Regarding question No. 5 of the 
Questionnaire I submit that I have 
already dealt with it with regard to 
court fees.

Regarding question No. 6 of the 
Questionnaire I submit that according 
to the Bhagwati’s Legal Aid Report 
the Committees are formed at some 
of the places to give free legal aid io
he needy people. It is being enforced 

“ J some of the districts of the Gujarat
tate. So, that Report is being udop- 

m the High Court. I have nothing 
further to add.

Regarding question No. 7 of the 
questionnaire I submit that the copies 
of the documents on which the plain
tiff or the defendant wants to file a 
case in the Court they should be given 
to the opposite party. That practice 
is adopted in the City Civil Court 
of Ahmedabad. That saves a lot of 
time. I would suggest that that pro
cedure should be adopted and it would 
save the time.

Regarding question No. 8 of the 
questionnaire I would submit in nega
tive. The preliminary issues regarding 
’jurisdiction etc. should be decided 
first. So, that should be kept.

Item 9—Provision of review is neces
sary as provided under Order 47 of 
the C.P.C. and sufficient conditions 
are laid down in what conditions re
view is allowed and I think it is 
working very well.

Item 10—Section 115; It has been 
suggested to delete this section alto
gether, as the party will be entitled 
to file writ petition under Article 227 
of the Constitution of India. I submit 
that it is only changing the forum for 
the litigants to go to the High Court. 
Otherwise, it will not make any diffe
rence. I submit that Section 115 is 
contrary to the structure contained in 
Article 227. The question or power 
of jurisdiction is required in order to 
entertain revision applications. In 
Gujarat State, the revision applica
tions which are filed are 1582 in the 
year 1972 and in the year 1973, the 
figure was 1479. These revision appli
cations also include revision applica
tions under Rent Act provided under 
29(2). Out of the total figures cf 
1500 to 1600, l|3rd of the number is 
pertaining to Rent Act and 2|3rd is 
dealing with Section 115 of the Civil 
Procedure Code. At present, on 1 st 
Oct. 1974, total 1427 cases are pending 
in Gujarat High Court under C.R.A. 
I submit that Section 115 has been 
Entertained here and faithfully follow, 
ed at least in Grujtorat High Court and 
admissions of the C.R.As. are very
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few. Interpretation regarding clause**
(a), (b) and (c) which has been given 
by the Supreme Court has been strict
ly followed. So, that section 115 
should not be deleted. The mere 
nomenclature that by omitting Sec
tion 115, the party will still come 
under Article 227 of the Constitution 
oi India is not correct because there 
are some of the orders which are 
passed by the Civil Judg'd, Junioi 
Division, and which are required to be 
rectified, otherwise the litigants will 
have to go in appeal, pay court tees 
and such orders will be rectified in 
appeal. I submit therefore that Sec
tion 115 as U is, should be kept. 1 
might suggest that the provision may 
be made that civil revision applica
tion should be disposed within three 
months or six months.

There is another aspect with regard 
to section 115, if it is omitted then 
High Court will not have jurisdiction 
to see the judicial conduct and the 
decisions by the Jr. Div. Judges be
cause first appeal will be filed with 
Sr. Div. If section 115 is abolished 
then High Court will not have juris
diction to consider the orders and 
consider judicial conduct of judiciary. 
That is the only window through 
which High Court looks at it that how 
the suit is conducted by the trial 
Judges. Moreover from litigant pub
lic view point section 115 is the chea
pest remedy where only Rs. 101- fee 
is provided. Costs varies from State 
to State. In Gujarat Rs. 20|- and Rs. 
251- will have to be paid and Rs. 50 j- 
for petition under Article 226 and I 
submit that litigating public will 
have to pay mor$ if they have to file 
petition under Article 227

With rfegard to question No. 11, I 
agree that provisions of order XI are 
necessary.

With regard to question 12 we wel
come that proposal. The proposed 
amendment is already there with re
gard to order XXXVII with regard to 
mofussil courts and we welcome that 
proposal, this amendment.

With regard to question No. IS 
I jubmit that the provision har? been

made for interim injection snd that 
provision should be there so that 
while granting injection the party 
can oppose and time can be saved 
Because delay in judiciary has been 
continuing. It will be surprising to 
note that one of the parties to litaga- 
tion is interested in delay that is why 
it has been continuing ail thesa years, 
and that is why there is no hue and 
cry of the public also because tho 
man might be interested at one 
stage to expedite the suit and 
at 9pother^ stage hp might be interes
ted in delaying the suit. That is why 
when there ig delay in deciding the 
•suits or the appeals there is no hue 
and cry. But for the State of Gujarat 
I may point out to you that when the 
late Chief Justice Shri Chainani was 
the Chief Justice of the High Court 
of Bombay he had made a rule that 
the civil suits must be decided within 
1 year and the criminal complaints 
should be decided within 6 months 
and that rule is faithully followed 
there and in the Gujarat High Court 
also in the administration of justice 
•because a Special Officer is kept to 
see the disposal of all the subordinate 
judiciary. That is why the returns 
from the Civil Courts and the District 
Courts are filed every month and if 
the suit is gone beyond one year, then 
the District Judge usually writes to 
the subordinate judges that those suits 
should be disposed of, or some re
mark is sent confidentially to dispose 
of those suits on a priority basis, i.e. 
suits which are more than one year 
old. And the limit hen been fixed 
like this that one year for civil liti
gation and six months for criminal 
complaint*. And in most o f the cases, 
that rule is complied with.

Then, Sir, I come to query number 
14. We welcome the proposed amend
ment regarding the rate of interest 
which has been suggested. It has 
been proposed that the rate of interest 
which the nationalised banks charge 
should be made applicable which 
will come to 18 per cent now. And 
I submit that will have b deterrent 
effect for the debtor. Further, with
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regard to the query number 14, I 
submit that in respect of money de
crees/ if a defendant or a judgment 
debtor is able to pay certain thing 
we can verify from his property or 
from his status or from his living 
by then an arrest warrant or execu. 
tion of decree should be done by 
arrest and not by attachment of pro
perty and then the decree can be 
satisfied easily. That is why a liberal 
provision with regard to the well- 
to-do people who try to avoid to 
honour the decree should be made.

This much regarding the general 
submission that I have to make.

SHRI A. K. OZA: Sir, I endorse
what my friend has suggested with 
regard to the conditions of service of 
the judges. Further, I have to say 
that there is no adequate strength 
for the judiciary. I feel that it is 
very very inadequate. For example, 
for about 100 villages there would be 
one Judge and in some Mahal there 
would be only 20 villages, with less 
population. So, there is unequal 
distribution and there is inadequate 
strength and that is the major cause 
for the delay. If a judge is effic*ent 
then much of the work would be 
expedited.

SHRI NITI RAJ SINGH CHAU- 
DHARY: May I just interrupt for
a moment? How justice can be achie
ved by the Code of Civil Procedure?

SHRI A. K. OZA: J am just re
ferring to the points about the causes 
of delay.

SHRI NITI RAJ SINGH CHAU- 
DHARY; I wanted to interrupt to 
have y o u r  views. We are here fo r  am
ending the Civil Procedure Code. If 
you suggest some arrangement by 
which it can be achieved, we welcome 
it.

SHRI A. K. OZA: It is on the
execution of the decree that, as soon 
a* the decree is passed a notice 
should be issued to the judg
ment-debtor to the defendant that 
such and *uch a decree has been pas
sed against you.

SHRI NITI RAJ SINGH CHAU- 
DHARY: If it is an ex parte.

SHRI A. K. OZA: Yes. It can be in 
both the cases. I am on the point of 
expediting the matter because much 
of the trouble starts after the decree 
is pass3d. What shou d happen that 
as soon as the decree is passed, 
a notice should be issued to 
the judgment debtor which
should be sorved personally, saying
that under such and such an order
you are entitled to file an appeal
with-in thirty days. So, it is for you 
to obtain a stay order. If you want 
to file an appeal. Otherwise the plain, 
tiff will proceed with the execution 
of the decree by attachment or by 
some other means for its execution. 
If that is done then immediately after 
the decree is passed, after 30 days the 
decree-holder will be entitled straight
away for execution. There will be 
no notice or any other process re
quired. That would definitely save 
the time. That is with regard to the 
execution of decree.

Wih regard to the suits I have a 
novel procedure to suggest. It is like 
this that the plaintiff should be en
titled to send the copy of the plaint 
along with summons before filing a 
suit in the Court. He should send a 
copy to the opposite party and in that 
he should clearly state that he is filing 
a suit, a copy of which is attached 
and you (means opposite party) are 
to give y o u r  written statement within 
30 days in a particular court having 
its jurisdiction. If you fail to file the 
written statement within the speci
fied period of 30 days, a decree 
likely to be passed by the court. There 
ybu attach copies of documents you 
have to file in the court. I would 
suggest that copy may be served per
sonally to the individual concerned. 
If it is sent bv registered pod then a 
copy of Registered Acknowledgement 
Due shbu'd be produced specifying 
clearly that he has already sent a copy 
of the documents at the proper 
address. That would curtail much of 
the procedure. As soon as on the first
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day on which the plaint and the 
summons date is given for appearing 
'before the court he has to file a writ
ten statement or he must file a coincise 
statement of defence requesting 
granting time for submitting written 
statement. But he must file a 
coincise statement. And that if
he fails to file written statement, 
oral examination should be made
and that would curtail much of
the delay. Now with regard to Sec
tion 115, I fear there is no other pro
vision which gives suo motu jurisdic
tion to High Court for calling for 
record. If we were to delete 115, 
then under Article 227, the party has 
to move the court. Suo motu jurisdic
tion is only given under section 135. 
Section 115 should be kept, not only 
that but in order that the parties may 
not have recourse to Article 227, it 
should be amended. Suto motu juris
diction of the High Court would be 
there and along with that the powers 
would be enlarged. That is with re
gard to section 115.

SHRI R. M. VIN; Before the hon. 
Members put their own queries, so 
far as I am concerned, it was pointed 
out to me that I should in my sug
gestions and submissions, pin point 
the provisions in the bill. As a 
matter of fact these suggestions that 
I have made are clearly not in re
lation to or in reference to anything 
contained in the old or the new Civil 
Procedure Code. Some of the sug
gestions are entirely independent 
suggestions, as for example, regarding 
conciliation, I don’t think you w ill 
find about that either in the old or 
new bill. My suggestion regarding 
appointment of arbitrator in relation 
to Government or corporations, that 
is also an independent suggestion. 
The idea in making these independent 
suggestions is that they will decrease 
the delay and the cost of litigation. I 
made those suggestions in a general 
way at that time. So far as the text 
of the amendments are concerned, as 
I submitted earlier, most of them are 
welcome. Now, I would make my 
submission specifically with regard to

amendment under section 100 of the 
C.P.C. and on the question of deletion 
of Section 115. I think after I make 
those submissions, the queries by the 
Hon. Members may be put.

MR. CHAIRMAN: My colleague
now wants some clarification at this 
stage. I would request him to put 
the queries.

SHRI RAJDEO SINGH: He said
something about compromise. I wanted 
to know at what stage of the case the 
compromise should be attempted, 
whether in the beginning or during 
the course of the case.

SHRl R. M. VIN: I would submit 
that the court is called upon serious
ly to apply its mind at three stages 
of the case. First of all, if there is 
any prayer in the form of interim 
relief then the plaintiff wants in
terim findings or judgement or 
appointment of receiver, then at that 
stage. So whenever the ourt it called 
upon to apply its mind to the acto of 
the case that would be convenient 
stage, for compromise. If there is no 
petition for interim relief then at this 
stage Court will be called to exercise 
jurisdiction at the stage of framing 
of issues also. The parties are there, 
it is at this stage that the Court exer
cises its jurisdiction or power or dis
cretion to bring about compromise at 
the proceedings stage and lastly prior 
to the matter coming at the final 
hearing. These are the three stages 
and at whatever stage the Court gets 
the grip of the case it can compro
mise. Suppose I file a complaint, 
written statements are required by 
the administration of the Court. At 
this stage compromise can foe brought. 
Thene are the three important stages 
at which it is called upon to apply 
its mind to the facts of the case and 
these are convenient three stages for 
compromise.

SHRI RAJDEO SINGH: It is noted 
that delays are there but I want to 
know whether parties, advocates, 
court people or service of summons 
what is responsible out of these four 
factors? Parties are claiming for ad
journment on medical certificate and
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other factors, advocates also some
times try to get adjournments.

SHRI V. J. DESAI: Sometimes the 
parties are interested in prolonging 
litigation. I would illustrate this
way. Suppose a party does not want
to pay the money then he wants to 
see that the Court processes are uti
lised for putting off the judgment. On 
a particular date he does n°t want to 
pay, not because he is no capacity to 
pay but he knows that if the matter 
is lengthened he would get 
time to pay. That is why my
colleague said that parties are inter
ested in delay. Then where the
advocates are concerned they are not 
generally properly instructed. A  suit 
has been filed and the defendant 
comes to me asking for the copy of 
the complaint. I ask him where are 
all relevant documents? That is where 
advocates come into picture *so far as 
delay is concerned.

SHRI R. M. VIN: But then in some 
case, he will make an endorsement 
that such and such a person is not 
found. That is what happens. These are 
some of the factors which cause de
lay. That is true. But that delay 
ultimately may be for a month or two 
months or three months. The real
delay is in the loose procedure of the 
Court. That is my submission. Apart 
from these causes of the delay, apart 
from the amendment of the Code, 
improvement can be brought about 
by the better administration of the 
Court which has nothing to do with 
th€ Code itself. But thig delay which 
happens in the Court, that can be 
curtailed, as my friend suggested, by 
a proper judicial officer in the Court. 
He sits there. After all, whatever 
good rules may be there, but how 
they are executed, that is the more 
important thing. That can be reme
died by a proper judge. But this 
loose procedure, that is also so to say 
fundamentally responsible for this 
delay. This loose procedure should 

© corrected. The causes of delay 
which you have given, they are there 

ut they can be remedied by a pro

per and, more efficient administration 
and by the Court officer himself.

SHRI RAJ DEO SINGH: In your 
observations about the delay*, you 
have cited an example of an officer 
who collects the details and then the 
remedial measures are sought to ex
pedite the cases. What is the position 
in this regard in other States?

SHRI V. J. DESAI; I am not con
versant with other States. But about 
Gujarat I can say something. There 
is a procedure and it has freen adopt
ed by the Gujarat High Court. It was 
adopted in the times of the bigger 
bilingual Stat of Bombay when Shri 
Cha-inani was there. He laid down 
an administrative rule that the civil 
suit should be disposed of in one 
year and the criminal complaint 
should be disposed of in six month? 
and then some orders were issued to 
the District and Sessions Judges to 
see that the subordinate people keep 
this in mind and then a return has to 
be 92nt and that rule has been adopted 
by the Gujarat High Court. For other 
Stages, I have no idea.

MR. CHAIRMAN: This matter
came up before us earlier also. And 
we have taken a decision in this re
gard to request the State Govern
ments to furnish these statistics re
garding cases under 115 and  as soon 
as we get those statistics I will cir
culate them to the members. There 
are different practices in different 
States and the statistics are being col
lected. Obviously, they may not be 
acquainted with other States. But we 
have called for those stati3tics from 
other States.

Now, Mr. Vin, before you make 
your submission pertaining to Sec
tions 100 and 115, I should make it 
clear like this. We appreciate the 
general submission that you made. 
They are neither in the Code nor in 
the amendments proposed, neverthe
less you felt that they are germane 
to the objective that is before us viz. 
obviating the delays, reducing the 
cost and so on and so forth. Not only 
you, your colleagues made a mention



134

about the improvement of the ad
ministration, the judiciary and their 
equality and so on. But they are not 
strictly relevant to the provisions of 
the Code. Indeed they are quite im
portant points, that you have made. 
We have made a note of it But 
before we take up section 115 and 
other sections our colleagues would 
like to have further clarification on 
the provisions.

SHRI V. J. DESAI: You have made 
certain valuable suggestions regard
ing delay and naturally, your sugges
tions will receive consideration. But 
one point. I would like to be clari
fied by you. You said something that 
steps should be taken by the courts 
in framing, settling the issues. Now 
this is very important point. How do 
you want this point should be incor
porated in the body of the Bill?

SHRI R. M. VIN: I would submit 
that an express amendment to this 
effect should be made in the Code in 
the present Order—if it is regarding 
framing and settling of issues—-rele
vant provision is section XIV. An 
express amendment should be made 
that the court shall call upon both 
the parties to submit draft issues and 
the court should scrutinise raid will 
be at liberty to take even the evi
dence of the parties to bee whether 
draft issues do arise on the pleading 
of the parties. Thirdly if the court 
feels that it won’t arise the court 
should discard that issue or by such 
an amendment the court can be em
powered to deal with the case more 
effectively at the time of framing and 
settling the issues.

SHRI NITI RAJ SINGH CHAU- 
DHARY; You say that it should be 
dona in Order XIV at page 29, clause 
63, rule 2. It reads:

“2 . ( 1 ) At the first hearing of the
suit, the Court—

(a) shall, with a view to eluci
dating matters in controversy in 
the suit, examine orally such of

the parties to the suit appeatlng 
is person or Jnresent in Court, as 
it deems fit; and

(b) may orally examine any 
person able to answer any 
material question relating to the 
suit by whom any party appear
ing in person or present in ourt 
or his pleader is accompanied.

(2 ) At any subsequent hearing 
the Court may orally examine any 
party appearing in pefson or 
present in Court, or any person 
able to answer any material ques
tion relating to the suit by whom 
such party or his pleader is accom
panied.

(3) The Court may, if it thinks 
fit put in the courie df an exami
nation under this rule cjufestions 
suggested by either party.”

SHRI R. M. VIN: May I Submit,
Sir, this pertains to the first hearing 
of the suit. It would serve the pur
pose. But I would like to suggest 
that it should be more detailed.

SHRI NITI RAJ SINGH CHAU- 
DHARY: Besides this you want more 
to be added?

SHRI R. M. VIN: Yes.

MR. CHAIRMAN: I w ould request 
you to look deep into this particular 
point and make your concrete sug
gestions in the matter whether such 
modification is necessary or even if 
it does not pertain to the Bill we 
would also like you to examine that 
point so that it would be helpful for 
us.

SHRI R. M. V IN : May I refer
to Order 14. After Rule 3f such an 
amendment can be placed.

MR. CHAIRMAN: There also,
kindly apply your mind later on, not 
during the course of evidence, and 
send to us your concrete suggestion.
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SHRI R. M. VIN; I am referring 
to Rule 3 which deals with materials 
from which case should be framed. 
After rule 3, such a comprehensive 
rule could be put.

MR. CHAIRMAN : Later on, take
your own time and try to help the 
Committee with concrete suggestion 
as to where you would think this 
amendment can be put. We have 
taken note of what you have 
suggested. It is on record.

SHRI R. M. V IN : I am most
thankful for this opportunity and I 
will certainly do it.

SHRI BIPINPAL DAS : You have
said that 50 per cent of the delay 
is caused by the litigants themselves 
in their own interest. Now I am not 
a lawyer or legal practitioner. But 
there is a general belief amongst the 
public that, I do not know what 
percentage, but large number of cases 
where delay is caused, are due to 
some kind of understanding, if I may 
use a polite word, between the 
lawyer and the rich litigants. This 
is the general belief. You have said 
50 per cent of the delay is caused 
by the litigants themselves. What 
kind of litigants? Certainly poor 
litigants are not interested in delay. 
As regards rich litigants, they try to 
drag on, the advocates try to drag on 
for their interest- and sometimes also 
judges themselves have some 
interest. How will you comment on 
this?

SHRI R. M . VIN : Thank you Mr. 
Das for your query. Really speaking, 
at least from my little experience at 
the court, I have not found such 
uniform understanding. There may 
be case of understanding Supposing 
a rich or poor litigant, if he comes 
for redress of his grievance, then 
naturally he himself Is not interested 
in delay.

Even if a rich litigant files a suit 
for recovery of Rs. 25,0 0 0]- or so, 
though he is rich, he is not interested 
in delay, but the defendant against 
78 1 LS— 10.

whom the decree is passed, under law 
and morality, he is bound to pay that, 
there he would be interested in the 
delay. It is not because litigant is 
rich and therefore he is interested 
in delay or in case he is poor he is 
interested in delay. I don’t think 
you can classify that way.

SHRI BIPINPAL D A S: I said
rich litigant that means defendants 
in order to harass the poor com
plainant they are doing.

SHRI R. M. VIN: Rich and poor 
you cannot classify on the richness 
or the poverty of the litigant wanting 
to delay. If some liability is going 
to come then the pe*rson who has to 
undertake the liability of the decree 
is interested in delay. That is so 
far as litigants are concerned. So 
far as advocate is concerned he must 
identify himself with the client. If 
he is interested to bring speedy end 
of the suit advocate is equally 
interested to do it but if the client 
is interested in lengthening then 
advocate also is interested in 
lengthening the proceedings. That is 
so far as advocates are concerned. 
In large number of cases advocate 
identifies himself with the interest ot 
hi8 client. So far as Bench is 
concerned psychology is quite 
different. Bench is interested to 
take up such matter which does not 
occupy much o f its time. . If there 
is a case of Rs. 1 lakh which would 
involve recording of complaints and 
the evidence of litigants, then from 
the Bench’s view point it will bo 
easier suit to be handled than the 
property suit o f Rs. 5 lakhs. To 
take up the simpler cases which takes 
less time that is the thinking of the 
Bench. I may be permitted to cite 
an example o f a Civil Judge when 
I was practising in Broach, he used 
to put pressure on the parties to 
bring about compromise of the main 
points. A  Judee would advise to ac
cept Rs. 10.000 instead of Rs. 20,000 
by persuation and pressure and 
he would keep only one issue
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decree. For that he would read * 
judgement because according to the 
rules of the Hitfi Court a Judge has 
to submit certain written judgements 
in compromise. So in order to make 
up for his quota of written judge
ments to be submitted to the High 
Court he would do like this. 
Therefore psychology of the Bench is 
always to get disposal and that too 
by less work. They would like to 
avoid complicated cases and write 
Judgements of simple cases.

SHRI RAJDEO SINGH: You will
agree with me that that attitude of 
the Judge will play part in concilia
tion.

SHRI R. M. V IN : Courts should
lay down that conciliation would be 
regarded as disposal.

SHRI BIPINPAL D A S : I get the
impression that in your opinion the 
main cost to be borne by litigant is 
the cost o f the High Court fees. What 
do you think about the fees demanded 
by the legal profession?

SHRI R. M. VIN for that, of 
course, I made a suggestion. Then 
about the use of legal aid. If there 
is legal aid, then naturally it is like 
this. Supposing any legal aid is to 
be given even on payment on the 
conditions of certain litigants, then it 
would be according to a particular 
schedule.

SHRI BIPINPAL D A S: Do you
think that there should be some way, 
something by which we limit the fees 
paid to the legal profession?

SHRI II. M. VIN: It obviously
give rise to unindicated operations. 
It is very easy, if you try to control.

SHRI SAWAI SINGH SISODIA: 
Well, you have advanced a point 
regarding conciliation. This point 
requires some further clarification. I 
want to know whether you think that 
there should be compulsory procedure

for conciliation. Should there be 
gome Compulsory provision or should 
there be optional provision. Suppose 
you say that it should be optional, 
then there is the Arbitration Act, the 
parties can go for arbitration. But 
there are in some States o f our 
country certain provisions under the 
Panchayat Act. I want to draw your 
attention to the provision regarding 
Nyaya Panchayats which deal with 
small matters of civil and criminal. 
In that it is compulsory that every 
matter that is brought before the 
Nyaya Panchayat, it must go to the 
Gram Panchayat for compulsory 
arbitration or conciliation. Do you 
suggest that in Civil Procedure Code 
that every matter that comes before 
the Court that matter should be sent 
to any authority for conciliation 
compulsorily? If there is no concilia
tion, the matter again should come 
to the Court and then there must be 
regular investigations and trial of 
the matter. Do you suggest anything. 
Have you get any comment on this?

SHRI R. M. VIN: I may be permit
ted to clarify that so far as the sug
gestion of conciliation is concerned, 
that conciliation may be after the 
suit is filed. Of course, an inducement 
for compromise may be provided in 
the form of substantial return of 
court fees or some such thing. But 
that conciliation must not be in the 
form of compulsory arbitration. Once 
you make it compulsory, then the par
ties would be tempted to pet round it 
or to circumvent it In the labour 
proceedings, we have seen the work
ing r of the conciliation proceedings. 
According to my experience, that has 
worked quite well. But even then 
they get failure report. The Conci
liators work very hard to obtain 
conciliation and after hard-working 
they make failure report and on 
failure report, ultimately the 
matter is conducted. Sot even in 
the civil proceedings the conciliation 
proceedings should not be by wwy of 
a compulsory arbitration otherwise 
tjiere will be a temptation to .■ get 
rountf them. But there must be, op
tional arbitration and there should b+
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free consent Or free desire of the * 
parties. That is what I want to 
fubfoit

Regarding the other part of the Hon. 
Member’s query viz. sending the mat
ter to the lower level of Nyaya Pan- 
chayat, 1 may say like this.

SHRI SAWAI SINGH SISODIA: 
No. No. In that there is a provision 
for the Nayaya Panchayat that every 
matter that comes before them they 
will send it for conciliation and for 
compulsory conciliation. If there is no 
conciliation, then the matter comes 
up before the Nyaya Panchayat. Do 
you suggest some procedure like that? 
That any cjvii matter that comet up 
before the Court it must be sent to 
a conciliation authority and if there 
ia no conciliation then the matter can 
be taken further.

SHRI R. M. VIN: To that extent, I 
may say that the conciliation procee
dings must be compulsory. But I 
make a distinction between the com
pulsion to go to the Conciliation and 
the compulsion to arrive at an arbi
tration. There cannot be compulsory 
arbitration.

SHRI SAWAI SINGH SISODIA: 
Should there be a mandatory pro
vision that every matter should be 
referred to the conciliation. If there 
is no conciliation Or arbitration 
then the mattter should proceed in a 
regular way excepting in very simple 
suits like, money suits or spme such 
petty suits to which provision Order 
37 may be applied or can be applied. 
For other conciliation the matter can 
he resort *d to court*

MR. CHAIRMAN: Mr. Vin I would 
seek youv clarification on certain 
taints. According to your today’s ex
perience as a legal professional, there 
iii a provision in respect of money 
*taits etc. At any stage there will be 
Proceedings if the parties do not com
promise ; and their advocates are 
there and it may be in suits that 
the parties are not interested for a 
<̂ mpromi§e outaide the court, WJvat. 
ever might be the ttmsideratlon. I t tr

submit a petition before the Court for 
compromise and subsequently goes 
tor execution of a decree etc. Now, 
my friend wanted to know at what 
stage option for conciliation or com
promise should start. You have sug
gested that the suit is before the 
court. It is a disputed case.

SHRI R. M. VIN: Sir, we have sug
gested that when the suit is before 
the court even at the first hearing 
conciliation or compromise can be 
done. But this whole exercise of com
promise or conciliation is with
the objective of eliminating the
delay and also reducing the cost
of litigation. But when a suit is dis
puted it involves the initial cost,
drawing up the claim, fixing court fee 
stamps and then filing up of the peti
tion in the court. And therefore 
if he compromises or a conciliation 
has been made and with a view to 
achieve those objectives of avoiding 
the costs will it not be advisable or 
desirable that such an exercise 
ghould take place as a matter of fact, 
I have appeared in disputes after the 
things are settled because the plaintiff 
starts a notice through the advocate 
that such and such a liability has been 
caused or incurred by the defendant 
and the suit is filed. And if at that 
stage before the dispute is entered 
or filed in the court, it should be pro
cessed through a constituted machi
nery, then all this subjective elimina
ting the costs would be less, if it fails 
at the lower court then the disputed 
party can take up the matter further 
to the high court. Then the whole' 
process would start.

SHRI SAWAi SINGH SISODIA: 
What is the procedure today? What is 
the compromise suit? Can it be 
without prolonging the proceedings?

SHRI R  M. VIN; I would submit 
that it is a very novel idea. Before a 
litigation starts., I serve a notice on 
the ^efedant. Even at this stage a 
conciliation may be undertaken* SW r 
posing I am serving a notice then a
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provision can be made that copies 
of that should be sent to the Concili- 
tor so that he can be aware of the 
facts of the case. He should try to see 
that the matter is conciliated even 
before the suit is filed in the court. 
That will be one stage. The second 
stage can be that as soon as the plain
tiff has filed the case.

MR. CHAIRMAN: After the suit 
is actually filed, at any stage, before 
the decree is ordered by the court, 
compromise might take place and at 
a particular point it would eliminate 
further delay.

What I was trying to find out is 
this. If it is conciliation, what is the 
most appropriate time to achieve this 
in your opinion? I am trying to pin 
point out whether such a provision 
should be mandatory as it is sought 
to be put and if so, whether after 
the suit is instituted, of whethei it 
should be possible to provide for such 
a conciliation even before a suit is 
instituted? How it is to be done?

SHRI V. MAYAVAN: The very
idea of going to the court is to get 
an ingress in the judiciary. You have 
mentioned that the lower court 
should emphasise on compromise. 
But human psychology is that one 
gets satisfied with the pronouncement 
of the judgment rather than getting 
it out of the court. In the case of 
tenancy law, you know well that the 
executive authorities like Tahsildars, 
they do such sort of compromise, but 
being aggrieved of such things, they 
go to the court and seek redressal.

SHRI R. M. VIN: By tenants, you 
mean in respect of agricultural pro
ceedings.

SHRI V. MAYAVAN: Yes, under 
that the Executive authority, the Tah- 
aildar wantrc to settle it without al
lowing it to go to the court. He brings 
the parties together, hears them and 
gives his judgments and settles it out 

court.

SHRI R. M. VIN: With great res
pect, I may submit that so far as we 
in Gujarat are concerned, the position 
of the tenants of agricultural leads 
stands on a quite different footing. 
Here we have got the existence of 
Bombay Tenancy and Agricultural 
Lands Act, 1948 since more than 25 
years and under that act, the Mamlat- 
dars have the exclusive jurisdiction 
to decide about these disputes bet* 
ween landlords and tenants which 
cannot be taken to the Civil courts. 
As a matter of U:t, there is a fur
ther provision that if any dispute 
arises regarding tenancy or the pos
session of land subject to tenancy 
act, then in such a dispute or issue, 
the court has to refer to the Mam- 
latdar. So far as we are concerned, 
the Mamlatdar has exclusive juris
diction. The civil court does not come 
into the picture. Of course lot of 
things are said about the proceedings 
in the Mamlatdar’s court. Sometimes 
they are not happy proceedings. So 
far as we are concerned, because of 
this strict exclusion of the jurisdic
tion of the civil court, such a 
question does not arise in Gujarat. 
I don’t know the definite position 
about the tenancy and agrarian legis
lation in other States but if the civil 
courts come into picture at some 
stage on the same points tenants 
could go to the civil courts. The bet
ter thing would be to bring about 
compromise at the earliefet stage pos
sible.

SHRI BIPINPAL DAS: Are you 
satisfied with what is in practice in 
Gujarat?

SHRI R. M. VIN: Not quite. A® I 
submitted even in Gujarat the pro
ceedings before the Mamlatdar are 
not very satisfactory. I have already 
said.

SHRI BIPINPAL iDAS: In that case 
tenant should be entitled to go to the 
civil court according to you?

SHRI R. M. VIN: Civil Courts 
jurisdiction is completely barred 
under section 35 in Gujarat. After
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the judgement ia given by the Mam- 
iatdar, there U an appeal to the Col
lector that is heard by the Deputy 
District Collector under the Act. 
Over that decision there is an appeal 
to the Revenue Tribunal. It is & judi
cial body that commands respect of 
the litigant. Over that, people go to 
the High Court under Article 227 of 
the Constitution. By and large 
Gujarat Revenue Tribunal and 
the High Court in tenancy mat
ters they command respect of the 
litigating public. Even if the tenant 
is not satisfied with the Mamlatdars 
judgement he is generally satisfied 
by the Tribunal judgement and the 
High Court’s judgement.

SHRI NITIRAJ SINGH CHAUDH- 
ARY: They are completely State 
subjects. Rajasthan, Bengal and 
Maharashtra they have legislated 
about their States. They are contra
dictory and not the same type of 
Acts.

SHRI R. M. VIN: I have not made 
that comparative studies of various 
agrarian laws in other States. I have 
told about the position of Gujarat.

SHRI RAJDEO SINGH: Do you
agree that when one party believes 
that it is losing the case then it is 
prepared to compromise? One party 
to the case when it comes to believe 
that it may lose the case then it is 
prepared for compromise.

SHRI R. M. VIN: They get pre
pared for compromise when they feel 
the fate of the litigation is uncertain. 
Both the parties feel like that. I may 
give a personal example. Only about 
three months bafck there was a heavy 
appeal involving large amount bet
ween two litigants and the main 
question was limitation. I argued the 
question of limitation in the High 
Court and both the parties felt that 
the fate of limitation is not certain.

So, what will be the result of this? 
The High Coyrt may throw it out on 
the question of limitation. The High 
Court may pass a full decree. Or it 
may be iike this that this being a 
question which is highly controver
sial, both the parties feel induced for 
compromise and they compromise.

SHRI RAJ XMBO SINGH: If <me 
party is sure of its ' success, then
there is hardly an inducement for that 
party to compromise. Unless both 
the parties are prepared to compro
mise, there is no climate for compro
mise. The chances of success arc 
5 per cent in the beginning, in the 
middle it is more than this and to
wards the end or at the delivery of 
the judgment there is still higher 
percentage. Do you agree with it?

SHRI R. M. VIN: Not necessarily
so. Sometimes we feel that if I give 
a notice on behalf of an intending 
plaintiff and if I receive a reply to 
that notice, then I know that the liti
gation will be going on the lines of 
the reply to the notice. I can visua
lise and I can foresee as to what will 
be the trend of that litigation and see 
if it can be fitted in the Code.

MR. CHAIRMAN: I think we have
discussed this matter of conciliation 
and compromise at great length and 
sufficiently. To me it appears that 
whatever be the present position on 
compromise about inducement if a 
conciliation can be provided in the 
Code it wiU eliminate the prolonged 
procedure of the suit. That should 
be examined. We will examine this 
aspect in due course.

SHRI V. J. DESAI: Mr. Chairman,
Sir, can I reply to the query of Shri 
Bipinpal Das regarding the concilia
tion proceedings with regard to the 
gram panchayats? We have got the 
Gujarat Grant Panchayats Act and 
there is provision with regard to the 
Nyaya Panchayats also. The same 
provision may be ftiade in the Civil 
Procedure Code. Certain types of 
suits may not be tried by the civil 
courts aTfd fflfey be tried by the Nyaya 
Panchayats where the Nyaya Pancha
yats exist. Such a provision can be 
made.

MR. CHAIRMAN: We will examine 
all aspects as to how this can be done.

SHRI V. J. DESAI: The conditions 
will vary from State to State with re* 
gard to the Nyaya Panchayats.
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* MR. CHAIRMAN; We have1 fuflU 
-ciently discussed this and we under
stand yoursuggestion and we will ex
amine this.

SHRI SAWAI SINGH SISODIA: I 
would like to know froi$ Shri Desai. 
You have given your opinion regard
ing Section 115 and you have given ^  
the number of pending revision peti
tions with the High Court. I would 
like to know, if you can please give 
this information that actually how 
many revision applications were 
there in a particular year, say in the 
year 1972 and in the year 1973?

SHRI NITI RAJ SINGH CHAU- 
DHARY: We are getting this in
formation from the State Govern
ments.

SHRI SAWAI SINGH SISODIA:
I want to know as to how many re
visions were actually field and out of 
those how many were admitted and 
how many were allowed. As a matter 
of fact, how many were filed and how 
many were admitted because admis
sion of revision is very very difficult. 
That is not a general rule before all 
High Courts. If you can submit it now, 
well and good, otherwise you may 
furnish afterwards this information. 
That is to say, how many revisions 
were filed in the Gujarat High Court 
4n the years 1972 and 1973.

MR. CHAIRMAN: May I draw your 
attention that Mr. Desai gave the 
figures:

1972 1882 cases of 115 section
1973 479 ”
upto Oclo. 1974 .. 1427 cases

He further explained that one-third 
it would be covered under the Rent 
Act and the remaining two-third are
Civil suits.

SHRI V. J. DESAI: The impending 
cases as on l»3t October, 1974 ai*e 1479. 
This information is regarding revision 
petitions pending before the High 
Court.

SHRI SAWAI SINGH SlSODfA; 
I want to know the number ottfefti- 
fiion actually filed before the High 
Court ‘

SHRI R. M VIN: Once the revision 
is filed the argument for defence o f 
the general revision are not admitted.

SHRI V. J. DESAI; We file the 
revision and after the removal of the 
objection, the matter comes up before 
the court for admissibility. If it is 
admitted then notice is issued. Now 
the figure of admissibility will come to 
about 30 per cent and 70 per cent are 
rejected. So the total figures are 15801 
of which 1479 is the total figure. 1000 
applications are filed of which 115 
cases are of the Rent, Act. It is about 
30 per cent cases are only admitted 
and the rest are rejected at the ad
mission stage.

SHRI SAWAI SINGH SISODIA: 
This information will be relevant for 
other High Courts also. I would re
quest you to furnish information re
garding revision applications pending 
before the High Court.

SHRI NITI RAJ SINGH CHAU- 
DHRY: Filed and admitted by the 
Court.

SHRI V. J. DESAI: Mr. Chairman, 
if permission is given I will supply the 
exact percentage year-wise for the 
last five or seven years.

MR. CHAIRMAN: Yes. You may 
send It on to us..

SHRI V. J. DESAI: I will furnish 
information about the pending cases 
under section 115—how many are re
jected and how many are at the final 
stage allowed by the court.

MR. CHAIRMAN: I will give you
a copy of this proforma. You may 
kindly give a information on thpt 
basis. You may take your time and 
your information in the prescribed 
proforma bfe supplied to us.
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tNow h  will invite the attentio^of 

j my caUeagues about the time factor 
at our disposal. We have devoted 2 
hours on general discussion, *on 
principles etc. These are very im
portant and relevant. But we have 
to go deeper into the clauses of the 
B ill Mr. Vin suggested that he 
would speak and make a submission 
with regard to sections 100 and 115. 
But before that Hon. Minister wants 
to have- some clarification.

SHRI NITIRAJ SINGH CHAU. 
DHARY: I want to make some
things clear and I want your guid
ance in the matter. Regarding si
multaneous service by post should be 
provided because service delays the 
matter. May I draw your attention 
to page 21 of the Amending Bill, 
19A clause is inserted in rule 19, 
making a simultaneous provision in 
the rule itself. I think that will clear 
your first point,. Here you will find 
the word “simultaneously’* is used.

Then you suggested about produc
tion of documents. You suggested that 
the document must be produced at 
the initial stage at the first hearing.

SHRI NITIRAJ SINGH CHAU- 
DHARY: An amendment was sought 
to be made to Order 13, on page 30, 
clause 60. Would that serve the 
purpose or you would like some 
other thing. We are adding some
thing to what is there.

SHRI R. M. VIN: What has been 
placed is sought to be substituted by 
“at or before the settlement of the 
issues0. As a matter of fact, my sug
gestion was that they should be 
accompaniments of the plaint itself.

SHRI NITIRAJ SINGH CHAU- 
OIIARY: That is already there in the 
Civil Procedure Code. Therefore, I 
would request you to specifically su£- 
KGst as to how we should word, so 
that the court is not allowed further 
t ^ e  and at the same time, the party’s 
interest will not be affected for no 
fault of his.

V. J. DESAI: Page 21, Rule 
19A. ' I want to propose one amend, 
faent. Provision has been made that 
the summon is to be sent simultane
ously. But the discretion has been 
given under the proviso. That pro
viso should be deleted.

SHRI R. M. VIN: Regarding pro
duction of documents, I would sub
mit that the rule can be framed this 
way that the plaint shall be accompa* 
nied by copies of the documents on 
which the plaintiff relies.

SHRI NITIRAJ SINGH CHAU- 
DHARY: Order 7, Rule 14 is there.

SHRI R. M. VIN: That is true, but 
it speaks of original document. I am 
saying of copies. This is also made 
as a ground for delay. We have 
not obtained certified copies. There
fore, I am putting copies, copies 
along with the plaint. It will form 
part and parcel of the plaint itself.

SHRI V. J. DESAI: Otherwise, it 
would not be admitted.

SHRI R. M. VIN: Or a rule can 
be made this way that subsequently 
copies of the documents shall be al
lowed to be produced.

SHRI V. J. DESAI: Order 9 would 
mean same circumvention by the 
court. The parties would be called 
upon to explain why they did not pro
duce at the earliest stage.

SHRI NITIRAJ SINGH CHAU- 
DHARY: You suggested about sum
mary proceedings. Procedure should 
be extended under Order XXXVII*
We have made certain amendment 
Will that serve the purpose or not?— 
page 70-71.

SHRI R. M. VIN: Proviso to clause 
87 is not necessary because uniform 
procedure is adopted in city civil 
courts and other courts and the types 
of suits are to be notified. Further 
power of the High Court is not neces
sary, Clause 2 enumerates the types 
of suits. :



SHRI NITIRAJ SINGH CHAU- 
DHARY: Order 32A in to  be added.
You will find at page 66.

SHRI R. M. VIN: Suggestion that
I made was regarding far more com
prehensive adoption of this method.

SHRI NITIRAJ SINCJfl CHAU- 
DHARY: Your view is that it should 
be made applicable to aU suits. It is 
thought to make a beginning and then 
extend it.

SHRI V. V. DESAI: Under 123 I
think power to extend the limit for 
application to particular types of suits 
is given.

SHRI NITIRAJ SINGH CHAU- 
DHARY: May I refer to Order
XXXIII? In that rule 9A is sought to 
be added.

SHRI R. M. VIN: First of all I will 
take up section 100 of the main Act. 
Page 13 clause 39 of the Bill. With 
regard to section 100 my submission 
is that the powers of second appeal 
<should be retained. The amendment 
that is sought to be made in different 
clauses of section 100 I would submit 
that even if there is an amendment to 
this effect that any judgment contrary 
to law may be appealed against under 
section 100 then also same effect can 
be achieved. Error of law includes 
errors of facts also Errors of facts will 
be also errors of law, errors by way 
of wrong inferences from true facts 
also may be included in the errors of 
law. So, if the amendment is to the 
effect that errors of law will be 
appealable on judgment concerning 
errors of law under Section 100, then 
the entire effect of the present provi
sion of Section 100 would be achieved. 
Now, the amendment that is proposed 
is that there wiU be an appeal only 
on a substantial question of law. My 
submission is that this amendment will 
•substantially curtail the power of the 
High Court and in principle I would 
submit that this is not desired because 
of two reasons. First of all, I would 
submit that so far as the lower judi
ciary is concerned, the High Court can 
effectively control the lower judiciary. 
That Control can be exercised. 
Even in the interest of the 
judicial control this Section 100, 
the spirit of the present Section

ahotiirf be retained. Of course, even 
if you malto an amendment say *by 
removing the three clauses had amed- 
ing one clause, viz errors of law, then 
the same object would be achieved. 
But if you restrict the power of the 
High Court to the substantial question 
of law then it means like that that the 
lower judiciary is permitted to commit 
errors of law and in principle one 
would be apt to say that there can be 
erroneous judgment on a question of 
law. So, in principle, curtailing the 
powers of the High Court merely to 
substantial question*? of law in princi
ple it would be bad and, therefore, 
my submission is that Section 100 
be retained in the present form or 
should be amended to grant a juris
diction to the High Court to correct 
pie it would be bad and, therefore, 
mission.

MR. CHAIRMAN: Mr. Vin, do we 
understand that in so far as this clause 
is concern^, taking out the second 
provision the first provision in that 
Section 100 should be retained as it is. 
But even if it is amendment as pro
posed in the Bill at pare 13, Clause 
39.

SHRI R. M. VIN: That is true.
MR. CHAIRMAN: Now, in the n e w  

Section 100 in sub-section (1), do you 
mean to say that the words “sub
stantial question of law” is objected 
to?

SHRI R. M. VIN: It would curtail
the powers of the High Court. I object 
to the word “ substantiaT’ particularly.

MR. CHAIRMAN: If this word 
“substantial”  ie omitted, will that 
meet your second proposition?

SHRI R. M. VIN: Yes.
SHRI V. J. DESAI: At this stage, 

if the Hon. Chairman gives me per
mission, I will give the figures because 
this is the relevant section for this. In 
Gujarat High Court about 600 second 
appeals are filed in a year and about 
350 second appeals i.e. about 50 per 
cent of the second appeals are admit
ted at the admission stage and the 
rest rejected. And at present on  1st 
October, 1974, 1,484 second appeals are 
pending. These are the figures with
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regpkrd to the aecond appeal And I
endorse the view o f my learned friend 
on the second appeal and also with 
regard to the judicial control and 
also that with regard to the present 
Section. It works very well. Regarding 
the interpretation of statutes, 
regarding transfer of property act or 
other civil acts, law has been laid
down for the second appeal-----If you
refer to law reports of other courts; 
the dispute might be involved for 
Rs. 500 or 50. But the law lays down 
second appeal. Because it is neces
sary. The High Court lays down cer
tain interpretations those interpreta
tions are binding on other High courts. 
Because “substantial question of law” 
has been interpreted like Art. 133 of 
the Constitution where very substan
tial question of laiw is required ad
mission is reduced to hardly 30|40 
appeals filed in the second appeal. 
Now at the second appeal stage 
litigants will have to pay heavy court 
fees. Then only they are entitled to 
file a second appeal. What I would 
submit is that remedy for the second 
appeal that it is working very well 
and law has been laid down, which 
is binding on the Lower Court. But 
in the present form if it is omitted 
the parties will agitate. That is why 
I would submit by restricting this 
provision the purpose will not be 
served.

SHRI R. M. VIN: I was just going
to arfri that section 100 should be re
tained or in the new provision the 
word "substantial9' should be deleted. 
The reason is that there will be ® 
uniform judicial interpretation of 
important provisions. In order to 
ensure a uniformity on the questions 
o f law section 100 requires to be re
tained in its original form or the word 
“substantial”  should not be there. 
That is, with regard to section 100.

SHRI SYED NIZAM-UD-DIN: 1
would like to know from you, in case 
you want the word “substantial” to 
be dropped, do you think that sub
clause 4:

(4) Where the High Court certi
fies that a substantial question of
law is involved in any case, it
shall, at the time of granting the

certificate,— ’
(a) formulate that question; and
(b) state its reasons for so certi

fying.”
Is it necessary to be incorporated 

or not.
SHRI Rt M. VIN: No. With great

respect I submit that once you omit 
sub-clause ( 1 ) then the question of 
certification is not necessary.

Even in the present form if the 
High Court had to certify so validly, 
if it does involve a question of law, 
then that lengthy procedure involved 
therein may be omitted.

SHRI SAWAISINGH SISODIA: 
Your opinion is that section 100 in 
the present form, as it is, should be 
retained.

SHRI R. M. VIN: Yes. I would
suggest that either it may be retain
ed in the present form or if amend
ment is made the simplification may 
be made on these lines. “That an 
appeal shall lie against a judgment 
which is contrary to the law” .

SHRI SAWAISINGH SISODIA: 
This is the present position.

SHRI R. m , VIN: No. With great
respect there are 3 difficulties. An 
appeal shall lie against the judgment 
on an error of law.

SHRI SAWAISINGH SISODIA: 
Then all these 3 clauses can be auto
matically defective, because under the 
defective procedure they can be 
covered.

SHRI R. M. VIN: Yes. Then under 
that defective procedure that can be 
covered.

SHRI V. J. DESAI: There is a
law that a party can challenge the 
judgment or a decree and the Court 
will satisfy whether the judgment or 
decree is defective and then the court 
allows. There is a clause like that 
in the Delhi Rent Act and the Bom
bay Rent Act.

SHRI NITI RAJ SINGH CHAU* 
DHARY: Civil Procedure Code was
amended in the year 1908. The other 
laws enacted but before the Constitu
tion came into force. The Constitu
tion adopts a particular phraseology 
“substantial’ ' is there. An appeal



would not be entertained.,. Th^re the 
x^ferej^ was mactt vt Art. 133. But 
Art. 133 provides the words “ sub
stantial question of law ” of general 
importance" Here the “general im
portance” words are not there. Tha; 
is to say & distinction ought to be 
made between “substantial question 
o f law of general importance” and 
“substantial questions of law of parti
cular importance” . So Art. 133 says: 
that question of law of general im
portance comes in. Section 100 would 
cover “substantial question of law” 
of personal importance.

SHRI R. M, VIN: There is distinc
tion between question of law and sub
stantial question of law. That dis
tinction cannot be got away with. 
May I be permitted at this stage to 
make my submission on Section 115?

SHRI a . K. OZA: I would go a
step further than my friend. Even 
on findings of facts, there should be 
second appeals. I have practised be
fore District Judges. My experience 
is that their findings are not neces* 
sarily correct and there are so many 
reported cases where though the 
High Courts differ from findings of 
facts, they are not able to do any
thing. Law prevents them and they 
are not able to disturb those findings. 
If there is miscarriage of justice from 
error of fact or error of law or error 
of procedure, then second appeal 
should be allowed,

SHRI NITI RAJ SINGH CHAU- 
DHARY: Why not to Supreme Court 
also? If your argument is accepted, 
then if the High Court does not apply 
its mind, th Supreme Court should.
It will be another question of facts 
of law.

SHRI A. K. OZA: If the court
finds that particular findings are not 
correct, why the Court he be help
less to set it right? That is my point.

SHRI R. M. VIN: Now regarding
115, the reason for its deletion given 
is that there is now a power under 
Article 227 of the Constitution of 
India. It is true that under Art. 227,

erroraof ^urisdictton aad ecrore 
rent on the face of the records can J* 
corrected.. But the 3rd clause under 
Section 115 would not be covered by 
Article 227, namely, when a court acts 
or excercises jurisdiction with 
material irregularity; that may not be 
possibly covered by Art. 227 and 
therefore by complete deletion of Sec
tion 115, the scope would be restricted, 
Under section 115, a revision applica
tion would lie for a case decided. 
Under Art. 227, of course by the judg
ment of the Supreme Court, they say 
that Art. 227 should not be exercised 
except when the jurisdiction is invok
ed on a final determination of the suit 
or final interpretation of proceedings. 
In these two ways, the powers of the 
High Court would be curtailed. I 
would submit that Section 115 should 
be retained in the present form or at 
least that provision which is left out 
in Art. 227 should be retained i.e. 
wherever courts act not in its juris
diction or if there is irregularity, there 
should be power in the High Court to 
interfere. And for such Order which 
come within the purview of the case 
decided High Court should be em
powered to interfere with the Order 
of the lower Courts. That 'jurisdiction 
should be retained in the High Court 
by suitable amendment to section 115.

SHRI NITI RAJ SINGH CHAU- 
DHARY: Revision application is
entertainable only on a case called “a 
case decided*'. It is a subject matter 
of interpretation by the Supreme 
Court. Even in the present law with 
the present interpretation of sec. 115 
revision application cannot be enter
tained at all. The word “a case 
decided” has been officially interpreted 
by the Supreme Court. Even at present 
scope is very much restricted. But in 
other arbitrary order there cannot be 
revision application. If it comes with
in the “ case decided" then it should 
he allowed.

SHRI A. K. OZA: The matter under 
section 115 will be lost in the Jungle 
of writ petition with the result that 
the matters will be delayed. Because 
there will be lot of writ petitions filed 
before the High Court coming under



Artfcl* 227.. Ttot it wta I«haf« sug
gested that section 115 should be 
amende# on the lin^s of Article 927.
If parties are to take recourse to 
Article 227 then matters would be 
much delayed ultimately.

MH. CHAIRMAN: Section 115 should 
be retained in whatever form it is. 
That is your view. In section 100 
word “substantial” should not be there. 
And according to your interpreta
tion .. *.

SIIRJ R. M. VIN: May I invite the 
attention of the hon’ble members on 
a case decided by the Supreme Court? 
Minakshi Mills case. It lays down 
clear exposition. If this distinction is 
kept in mind all the questions of sec
tion 100 would be met. What are the 
questions of law? What are the ques
tions of facts? What are the findings 
of facts? What are the findings of 
law? You can say question of fact 
and question of law. If that is kept 
in mind, I don’t think there will be 
any apprehension that this Section 100 
would be abused.

SHRI V. J. DESAI: Mr. Chairman,
the law has been laid down and there 
is strict interpretation. The difficulty 
arises in the application of the law. 
And that is why Section 100 is being 
amended So that the power of second 
appeal may be curtailed.

MR. CHAIRMAN: We understand
your views on Sections 100 and 115. 
Do you want to refer to any other 
clause or have you concluded now?

SHRI V. J. DESAI: Sir, the Clause
as I have suggested in the beginning 
regarding corporations, that may be
noted.

MR. CHAIRMAN: Yes.

SHRI R. M. VIN: Regarding the
other amendments, by and large, we 
welcome those suggestions.

MR. CHAIRMAN: As I have also 
suggested to you earlier, kindly give 
your views as early as possible on the

ameadaeiitb that y«u would* like us 
to consider.

SHRI R. M. VIN: We are ' very
much thankful to you for all this.

SHRI V. J. DESAI: Here there is 
one suggestion about the cost on page 
36 of the Bill, Clause 71, sub-clause
(d) which reads as under:

“ (d) where the illness of a plea
der or his inability to conduct the 
case for any reason, other than his 
being engaged in another Court, is 
put forward as a ground for 
adjournment, the Court shall not 
grant the adjournment unless it is 
satisfied that the party applying for 
adjournment could not have engaged 
another pleader in time/*

Now, th.Vs provision is not necessary 
because the procedure has been pro
vided that the hearing is to be done 
day to day because sub-clause (a) says 
like this:

“ (a) when the hearing of the suit 
has commenced, it shialj be ponti- 
nued from day-to-day until all the 
witness in attendance bave been 
examined unless, the Court finds 
that, for the exceptional reasons to 
be recorded by it, the adjournment 
of the hearing beyond the following, 
day is necessary.”

I would submit that if the day-to-day 
hearing is there and by chance if an 
advocate falls sick or is not able to 
remain present, I submit that the liti
gant should not be burdened with, cost,

MR. CHAIRMAN: You want that
the discretion should be left to the
courts?

SHRI V. J. DESAI: Once there is 
a provision already for the day-to-day 
hearing. Now, actually when suits 
are filed, one date is given, after 15 
days another one is g iven .. . .

SHRI BIPINPAL DAS: There is a 
specific provision, it is like this:
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“when the bearing oI the gu&t has

commenced, it shall be continued 
from day to day until all the wit- 
aejBsee in attendance have been 
examined, unless the Court finds 
that, for the exceptional reasons to 
be recorded by it, the adjournment 
of the hearing beyond the following 
day is necessary.”

So, this is one of the exceptional 
reasons.

SHRI V. J. DESAI: Then it should
be left to the courts to dispose of the 
»case. This specific provision should 
not be made, that is the litigant should 
not be asked to engage another lawyer 
when the case is to be treated day to 
day. Suppose, some witnesses are 
examined. The man falls sick and an
other is engaged.

SHRI BIPINPAL DAS: Supposing
this is deleted, then what happens?

SHRI V. J. DESAI: Sir, by that
will be decided by the Court. Here 
also the ultimate discretion is given 
to the Court.

SHRI SYED-NIZAM-UD-DIN: You 
'object to the portion “unless it is 
satisfied that the party applying for 
adjournment could not have engaged 
another pleader in time.” That you 
do not want?

SHRI V. J. DESAI: Sir, by that 
time the party must have paid the fees 
and then they should pay second 
advocate’s fees. Ultimately, litigant 
is the first man who suffers. /

SHRI NITIRAJ SINGH CHAU- 
DHARY: Shri J. C. Shah reported 
about the causes of delay and there he 
has said that the advocates are res~ 
ponsible to a great extent. He has 
given the reasons and in consequence 
o f that recommendations are made.

SHRI V. J. DESAI: I am aware of
it. If the sickness i« real then the 
Court should consider the case, and 
grant adjournment.

SHRI NITIRAJ SINGH CHAU- 
DHARY: The witness comes here and 
if you get an adjournment, the advo
cate will get his fetes.

SHRI V. J. DESAI: Sir, my experi
ence has been just opposite to that. 
The presiding judge would dispose of 
the case as ex-parte.

MR. CHAIRMAN: On thig particu
lar issue that when a suit is at the 
stage of hearing and under the provi
sions that it should be working day. to 
day for hearing and on a particular 
rare occasion the plaintiff or the 
defendant advocate feels very much 
about it and it i$ provided that the 
adjournment should not be given. If 
the Advocate is ill and he is forced to 
go to other place or due to other sick
ness, do you mean to suggest to this 
Committee that the interests of that 
particular party-whether plaintiff or 
defendant— should not be affected by 
the lawyer who is appointed but who 
is not appearing at the sittings of the 
court.

SHRI R. M. VIN: I would suggest
that by making a provision in this 
form.

MR. CHAIRMAN: When the hearing 
ig fixed and it works day-to-day for 
hearing purposes. I constantly fell ill. 
Then what happens to my client. 
Then somebody else is just picked out 
and he may continue on behalf of “A” 
Advocate in the said suit.

SHRI SAWAISINGH SISODIA: 
And he will not be in a position to 
continue properly.

SHRI R. M. VIN: But the Law
yer’s work is not that of a worker. 
If one labourer is absent another 
labourer will do that work.

SHRI A . K . OZA: I would submit 
to the Committee whether the justice
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should be done to the party if tit*ere 
is a change like that.

MR. CHAIRMAN: In case the Ad
vocate has started hearing on behalf 
of the party and then he becomes ill. 
Well in exceptional, genuine cases 
where adjournment is justified, the 
court may grant it. But supposing 
the lawyer is, unfortunately, in a pro
long protracted illness of heart- 
disease, etc. and he is hospitalised. 
Therefore in that case a reasonable 
time should be given.

SHRI R. M. VIN: Yes. It should be 
left to the discretion of the Judge.

SHRI SYED NIZAM-UD-DIN: 
There has been a suggestion that in 
case the lawyer does not really con
duct the case properly, or absents 
himself from the court for some time 
just like me. I am a political worker.
I have my clients at Delhi but I have 
come here. In such a case, because 
I am busy with political work. Well 
in that case, the party concerned 
should ask for a refund of the fees 
paid to the advocate. Would you 
favour that suggestion?

SHRI R. M. VIN: The relation
between a client and an advocate is 
always like contractual relation and 
if ultimately it Is a case of breach of 
contract, the client can certainly 
proceed against that advocate for 
breach of contract. The client has 
two remedies. Client has remedy 
under common law, viz. ordinarily 
law for damages Or retain all fees and 
also a disciplinary jurisdiction under 
the advocates Act.

SHRI NITI RAJ SINGH CHAU- 
®>HARY: Page 65, proposed rule 10A,
(1) and (2), do you agree with this?

SHRI R. M. VIN: It is a proper
suggestion Sir.

SHRI V . J. DESAI: There is one
tiling with regard to Order 22 Sir.

It gives injustice to litigating public. 
Under order 41, the provisions of 
Order 22 are applied. What I sub
mit is that in appeals, provision of 
abatement should not be applied at 
all. Principle of amendment should 
not be applied even to suits. In 
order 41, provision should be made 
that order 22 will not be applied to 
amendments. Second appeal -/nay 
last for 5 years. The party should 
not suffer for the delay in disposal 
of the case. Same principle is not 
applied in writ jurisdiction. Same 
principle is not applied in revision, 
jurisdiction. In Bombay High Court* 
there is no abatement with regard to 
revision application. In any litiga
tion, on principle, the party should not 
suffer merely because the legal heirs 
are not brought on record. The duty 
should be cast on the respondent to 
bring tine legal heirs within time— 
say 3 months or so as provided in the 
limitation act.

SHRI NITIRAJ SINGH CHAU- 
DHAKY: Suo motu they have to 
come to the court and say we are 
the heirs.

SHRI V. J. DESAI: Here, duty
is cast on the appellant.

SHRI NITIRAJ SINGH CHAU- 
DHARY: I just wanted to under
stand. Have you any comments to 
make to Order 21, Rule 97.

SHRI V . J. DESAI: It i* mo*t
welcome Sir.

SHRI A . K . OZA: One suggestion 
Sir, to Order 39, proviso to Rule 3. 
That is with regard to injunction, 
where an injunction is sought for with
out notice, tliere the party is required 
to give an affidavit saying that he has 
already supplied the defendant with 
the notice. If the plaintiff is required 
to send notice before asking for in
junction. The defendant would be 
forewarned. He will do mischief 
which is sought to be avoided by in
junction. That proviso dhould be 
deleted.



SHRI NITIRAJ SINGH CHAU- 
1>HARY: Proviso to be added to
rule 3—page 74.

MR. CHAIRMAN: Provision to
give notice should not b© there in caoe 
of injunction.

SHRI NITIRAJ SINGH CHAU- 
DHARY: Proviso has provided that
where an injunction is granted with
out notice to the opposite party, the 
Court shall, before granting such in

' junction, require the party praying 
for injunction to file an affidavit 
stating that a copy of the application 
for injunction has been delivered to 
the opposite party.

SHRI A . K . OZA: It should be
ex-parte?

MR. CHAIRMAN: Do I take it
that we are about to conclude?

SHRI A . K . OZA: Order XLI—
where an appeal is filed and cross 
appeal is not filed even then with re
gard to cross appeal the Appellate 
Court is given power to modify or 
change judgment.

SHRI R. M. VIN: This aspect V̂ as
dealt with in Supreme Court Judg
ment. ]£ven though the party may not 
have filed independent appeal still 
however at the stage of deciding ap
peal the appellate ocurt can state 
suitably in its decree because the party 
is already there. Suppose it has not 
filed any cross appeal then also an
other Court can give necessary relief 
to t£e party. That is Supreme Court 
judgement. The provision should be 
provided:

SHRI NITI RAJ SINGH CHAU- 
DHARY: 14s8A, that is a general pro
vision. So, for every rule and order, 
there need not be a cavil.

SHRI V . J. DESAI: Amendment
may be made in Order 41.

SHRI NITIRAJ SINGH CHAU- 
&HARY: Therfe is a specific provi
sion. v

SHRI A . K . OZA: I refer to sub
rule (3) under rule 6 On page 20 of 
the Bill. There the court can compel 
a party to appoint a recognised agent. 
Now, that amendment is little hard 
because suppose there is a person 
from Punjab and he fileg a suit in 
Gujarat and he is not acquainted with 
anybody in Gujarat.

SHRI NITI RAJ SINGH CHAU- 
DHARY: This provision 6n page 20 
is for disposal of the suit so that the 
things may not (be delayed.

SHftl V . J. DESAI: Your pleader
is there.

SHRI NITIRAJ SINGH CHAU - 
DHARY: Here the appointment of
a counsel serves the purpose.

MR. CHAIRMAN: So, I think, jrou 
have made very valuable suggestions. 
As I have observed, even though some 
of them may not be strictly relating 
to. the Bill, they are very important 
in so far as the litigants are concerned 
and for general improvement of jus
tice and law. I can assure you that 
outf' Committee will give its earnest 
consideration to all those suggestions 
that you have made.

SHRI R. M. VIN: I am very
thankful. On my behalf and on my 
colleagues* behalf, 1 thank the Com
mittee lo r  the opportunity given to 
u§ «nd we are sure and confident that 
thfc- Committee will bring its most 
valued consideration on the sugges
tions tfcat we have made. I also sug
gest that whenever this Committee 
goe« to other places like Bombay 
and Calcutta, it may put our sugges
tions to the witnesses there also.

MR. CHAIRMAN: That is our
work and we have been doing it. 
May I also remind you once ag^in 
about the suggestion that I haVe al
ready Ihaiife that you may plfca*e sfcnd
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to *8 your specific suggestions relat
ing to relevant orders to enable us 
to oongider them. You pin-point Ihem.

SHRI R. M. VIN: We will do it
at the earliest opportunity.

MR. CHAIRMAN: May I on be
half of myself and on behalf of my

colleagues express our thankn to you, 
Mr. Vin and to your colleagues Sar- 
vashri Oza and Deeai and our sincere 
appreciation for the co-operation that 
you all have extended to us. Thank 
you once again.

(The witnesses then withdrew) 
(The Sub-Committee then adjourned)
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MR. CHAIRMAN: Mr. Pfcndya

•and Learned colleagues, on behalf of 
myself and on bdhalf of the Com
mittee, I welcome you. Before we 
enter into evidence that you will be 
tendering before us, I draw your 
attention to Direction 53 which gov
erns the evidences given before a com
mittee like ours, under which what
ever evidence that you will lay before 
us now will be treated as public and 
is liable to published. In case you 
desire that all or any part of the evi
dence given by you should be treated 
-as confidential, it will be treated as 
such, but even in that case» please 
note that it will be made available 
to other Members of Parliament. I 
hope you have noted this direction.

Now as far as this Bill is concerned, 
the Gujarat High Court Bar Associa
tion has not sent any written memo
randum. But you are welcome to 
give your oral evidence on any aspect 
of the Bill. Therefore, I invite you 
to just proceed in whatever manner 
you like. You can make a general 
observation on the main principles of 
the Bill as given in the Objects and 
Reasons or on any particular aspect. 
Anyway, 1 leave that part to you. 
Mr. Pandya, your colleagues can also 
supplement to what you say and 
thereafter the members may put ques
tions to you.

SHRI M. D. PANDYA: We feel it 
'better to go clause by clause.

MR. CHAIRMAN: Yes, we may
go clause by clause.

SHRI M. D. PANDYA: I have
indicated the clauses on which I wish 
to comment.

Clause 5, p. 2. Section 9.

In this section 9, one aspect which 
requires consideration is that the 
jurisdiction of civil courts is barred 

"impliedly and not expressly. A pro
's*1, amendment should be made 
781 LS— 11

whereby so far as future legislation 
is concerned, unless there is some ex 
press bar, there ̂ will be complication 
in question of interpretation. There 
should not be implied bat.

MR. CHAIRMAN: What would
you like u& to consider?

SHRI M. D. PANDYA: I am re
ferring to section 9 itself, if  the 
jurisdiction is barred impliedly it will 
create controversy in interpretation. 
If specific bar is provided that will 
avoid any complication. Some sec
tions are specific but this requires 
consideration in this section.

SHRI S. K. MAITRA: Supreme
Court decision is that the excessive 
jurisdiction is not to be readily in
ferred unless necessary implication is 
put on jurisdiction. So this specific 
jurisdiction should not be readily in
ferred .

SHRI M. D. PANDYA: Interpre
tation of various legislation creates 
difficulties if there is no express and 
implied jurisdiction.

SHRI NITIRAJ SINGH CHAU- 
DHARY: So you mean to say that
exclusion explicit and express, it 
should be at the court g jurisdiction.

SHRI M. D. PANDYA: Yes.

Clause 14 of the Bill, p5,
This is a very wholesome pro

vision which has been made 
by the proviso whereby in com
mercial transactions interest is now 
to be charged at the rate which might 
exceed 6  per cent but not contractual 
rate and it is on the basis of the in
terest on loans advanced by the 
nationalised banks. The only aspect 
which requires consideration is that 
by the present aspect as is suggested, 
the benefit would go only where the 
sum exceeds Rs. 10,000|-. Now, in 
matters of comipercial transactions 
Where the amount involved is 
Rs. 10,000|- or less, that should not, 
really speaking, be a criteria because 
to a small trader the value of his 
money would be much more than that
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to a bigger trader who has more 
money. Therefore, in all commercial 
transactions, if it can be provided that 
the interest shall 'be charged at the 
rate at which the loans are advanced, 
that would be more correct.

SHRI NITIRAJ SINGH CHAU- 
DHARY: Would you agree that the
limit should be Rs. 5,000 ?

SHRI M. D. PANDYA; It should 
be for all commercial transactions.

SHRI NITIRAJ SINGH CHAU- 
DHARY: You mean to every transac
tion, irrespective of its value, this 
should apply?

SHRI M. D. PANDYA: Yes. To
a small person the value of one rupee 
is much more than to a bigger trader.

MR. CHAIRMAN: Right. Next.

Clause 16 of the Bill: Page 5.

SHRI M. D. PANDYA: This re
lates to cost for causing delay. This 
is sought to be provided as 35B. Even 
at the time when the Court grants an 
adjournment, the powers are already 
there, that the court could impose 
conditions which might be irrespec
tive of the result of the suit, that 
power is already there. It could be 
exercised and by emphasising this 
one does not provide for more powers 
than what the Court already has. 
Firstly, it appears that it is super
fluous because there is already ! a 
provision and over-emphasising it by 
35B might, in a given situation, if a 
Court is getting more reminders from 
the superior Court about not giving 
disposal, that might induce the Court 
to go on imposing fine. So, it is a 
power whidh may not be conducive 
to proper administration of justice.

MR. CHAIRMAN: What is your
suggestion so far as this is concerned?

SHRI M. D. PANDYA: It is not
necessary because the power is al
ready there ajid the court can exercise 
its discretion.

MR* CHAIRMAN: Right. Next.

Clause 24 o/*th£ Bill: Page 8.'d '

SHRI M. D. PANDYA: Then, Sir,,
I come to Section 60 of the principal. 
Act, Clause 24 of the proposed Bill. 
We are adding the words “ an agri
culturist or a labourer or a domestic 
tfervant” . Now there are requires the* 
consideration that today when on the 
one hand we are thinking of imposing , 
tax on agricultural income on certain 
sectors of agricultural economy whe
ther the exemption from attachment- 
should be to all houses and build
ings-----belonging to the occupant
where he resides or whether it should! 
be restricted to the residential house 
or housfes. It will be necessary because 
he may have a number of houses out 
of his agricultural income. Now a 
days when the agriculturists income 
have increased considerably because 
of more facilities of irrigation etc. 
provided to them, they have become 
people of the richer .strata of society 
with the result that it may not be 
necessary to afford them that type of 
protection to such type of persons, 
for attachment.

MR. CHAIRMAN: You do not 
want that?

SHRI M. D. PANDYA: Yes. It
may be restricted to the residential 
houses or the power house but not to 
all the houses belonging to the agri
culturist. He might own several 
houses. /

MR. CHAIRMAN: So, you want to 
suggest any limit?

SHRI M. D. PANDYA: Yes. That, 
perhaps, might depend upon the facts 
of different states—between a State 
and a State—really speaking it re
quires State legislation or a rule 
making power should determine an 
ad hoc formula for the State. As a 
matter of fact, it should be defined 
in such a way that the clause gets- 
restricted.
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MR. CHAIRMAN: You want that 

somto limit should be fixed?

SHRI M. D. PANDYA: Yes. I
would suggest that the draft should 
be drafted in such a way that he 
should not get more than what is 
required.

SHRI SAWAISINGH SISODIA: 
Here for the words “an agriculturist” , 
the words “an agriculturist or a 
labourer or a domestic servant” are 
to be substituted. So you feel that 
the word “labourer” connected with 
the agriculturist, is not an agricul
turist?

SHRI B. R. SHAH: No.

SHRI SAWAISINGH SISODIA: 
But you spoke about the labourer 
connected with agriculturist.

SHRI M. D. PANDYA: I am sorry. 
When I am talking about agricul
turist. I was restricting myself to 
agriculturist labourer, becaus'e 
labourers of that type of class. I sug
gested that it should be restricted to 
houses.

SHRI NITIRAJ SINGH CHAU
DHARY: Generally the word labourer 
includes whether agriculturist or 
other type of labourer because this 
provision is discretionary.

SHRI B. R. 8HAH: I would sug
gest that even the benefit should be 
confined to the residential houses of 
the labourers.

SHRI M. D. PANDYA: Under the 
new Housing Scheme one might find 
that they have more than one house.
I mean an average middle-class 
people.

MR. CHAIRMAN: So, your sugges
tion is to restrict the labourer which 
*s» in fact, kept by himself fcr resi
dential work, etc. and it should be 
restricted to the house in which he is 
actually living. Isn’t it?

SHRI M. D. PANDYA: Yes.

SHRI SYXD NIZAM-UD-DIN: In
the beginning you said economic posi
tion of the agriculturist. You mean 
house and no other house. Whatever 
his economic position may be. I magr 
be having lakhs o f rupees but if I 
have only one house, in that case, that 
house should not be attached.

SHRI M. D. PANDYA: I was sug
gesting that ultimately definition of 
agriculture itself should be there. As 
a matter of fact, this definition 
should be so worded that ultimately 
the benefit goes to those classes, for 
whom the legislation intends, not 
only to those persons who can really 
Pay- . _  .

SHRI SAWAI SINGH SISODIA: 
The definition of the labourer is not ' 
necessary. There may be labourers 
who may be earning more than: 
R«. 1000. ,

SHRI M. D. PANDYA: That is
true.

MR. CHAIRMAN: There is the 
proviso given where the property is 
not to be attached, but here also 
there are certain exigencies where the 
property shquld not be attached. But, 
here also you suggest that the agri
culturists should not have unlimited 
exemption. Anyway, we will consi
der. The point is understood. We 
will see whether it can be fitted in. 
Your suggestion is clear. ‘

SHRI M. D. PANDYA: Clause
2 4 (c ). Here, the amendment is that 
for the words “two hundred rupees 
and one-half of the remainder” , the 
words “two hundred and fifty rupees 
and two-thirds of the remainder” 
shall be substituted. Here, there is 
no refernce to the income which a 
man actually gets, with the result 
that even a large income earning 
member might get this benefit. There 
must be some limit laid down. 
Beyond a certain limit, there should 
not be exemption.
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Another aspect is at clause (ka) 
all moneys payable under a policy 
of insurance on the life of the judge, 
ment-debtor. One more thing can be 
added here, and that is having an 
account in the provident fund scheme. 
Those persons who are self-employed, 
they are entitled to get a scheme of 
the State Bank of India, under Provi
dent Fund Schemes, where there is 
contribution by nobody else.

MR. CHAIRMAN: If you turn on 
page 18 of the code, where section 
60(a) is not being amended. It re
mains.

SHRI M. D. PANDYA: That is
with regard to compulsory deposit in 
the Provident Fund Account.

MR. CHAIRMAN: Apart from any 
fund to which Provident Fund Act, 
1925 for the time being is applied, so 
far as the definition by the said Act 
is concerned, provident fund should 
not be liable to attachment, compul
sory deposit as well as provident 
fund. I am j*ust pointing out. You 
want insurance and also provident 
fund.

SHRI M. D. PANDYA: Insurance, 
We have covered.

MR. CHAIRMAN: It is being
covered under the proposed amend
ment (k a ).

SHRI NITIRAJ SINGH CHAU- 
DHARY: Along with insurance policy 
according to you, public provident 
fund scheme should also be included 
along with other schemes like provi
dent fund etc. Those fund schemes 
should also be covered, is it not?

SHRI M. D. PANDYA: One must 
lay some limit on the amount for 
which no such policy should be ex
empted so that upper limit amount 
may be covered from both the 
schemes. Section 82 deal with exe
cution of decree against the Govern
ment. Provision is being suggested 
that pp. 10 sub-clause (4):

(4) The Court may, in its discre
tion and from time to time, extend 
the period specified in sub-section 
(2) or fixed by the Court under 
that sub-section, even though the 
period so specified or fixed may 
have expired.”

If delay is to be avoided, it should 
be avoided where Government is 
party also. If ultimately it will re
quire to be extended instead of 
giving such powers, we may suggest 
that a further time limit extension 
must be offered on the submission 
of causes being shown and the reasons 
being recorded so that Government 
may not be put in a more privileged 
position than ordinary man.

MR. CHAIRMAN: Your objection
is on unlimited time extension. You 
want that some restriction should 
be there.

SHRI M. D. PANDYA: If suffi
cient cause could be shown it should 
be the matter of discretion with the 
court. If further petronage is to be 
put then it should be for reasons 
being recorded.

MR. CHAIRMAN: I think it is pre
sumed in the provision. When a Gov
ernment submits any petition to the 
Court, before considering it, Court 
.will consider the causes. I am trying 
to mciet your point if you accept it. 
What I would like to understand is 
that whether your objection ia met 
if the discretion is given to the limit. 
You actually want-limit instead of 
unlimited time put here. Any way 
we will examine it.

SHRI NITIRAJ SINGH CHAU- 
DHARY: In section 148 of the Code 
enlargement of time is provided for. 
So, the reasons should be recorded, 
that would satisfy?

SHRI M. D. PANDYA: I would
submit like this.
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SHRI NITI RAJ SINGH CHAU- 
DHARY: The fear is that it may be 
done arbitrarily.

SHRI M. D. PANDYA: There should 
be a specific mention. It would be 
necessary to have such a provision 
so that the Government is not entitl
ed to it as a right.

SHRI NITI RAJ SINGH CHAU- 
DHAKY: There should be sufficient 
cause and the reasons should be re
corded.

MR. CHAIRMAN: I would like to
understand from you as to what 
would be the idea in the matter of 
granting extension. If the reason for 
extensiQn is not sufficient then it is 
going against.

SHRI M. D. PANDYA: That would 
imposed restriction on the Court.

MR. CHAIRMAN: It is the same 
court. It extends time to Govern
ment in this case. Suppose the rea
sons have to be recorded, what it will 
mean to the other party, the main 
plaintiff, the creditor. Government is 
the judgment debtor in this case.

SHRI M. D. PANDYA: It keeps a 
check in the case of Government.

MR. CHAIRMAN: I am asking a 
limited question. Whether such an 
order by the Court of giving exten
sion to Government is advantageous 
to Government,

SHRI M. D. PANDYA: No.

MR. CHAIRMAN: Therefore, if the 
« reason is recorded or not, it does not 

make any difference. If the Court 
grants time to Government under this 

k section, whether recording the rea
sons for such an extension will give 
any advantage to the party?

SHRi M. D. PANDYA: Moreover, 
 ̂ there is a supervisory control of the 

^ 'H igh  Court.

MR. CHAIRMAN: I am trying to 
understand i t

SHRI M  D. PANDYA: The High 
Court is exercising control over the 
courts.

MR. CHAIRMAN: Your point is 
that the reasons should be recorded.

SHRI M. D. PANDYA: Yes, Sir.

MR. CHAIRMAN: Right, Next.

SHRI M. D. PANDYA: Clause 32 of 
the Bill: Page 11: Here one finds from 
the objects that pending any legisla
tion to public charities, this amend
ment is sought to be introduced in 
the Civil Procedure Code. As we 
understand, there are already several 
State legislations dealing with pub
lic charities where there ha9 been a 
provision in the matters of cy pres 
and it is combating the powers of 
the court and this has been a matter 
of adjudication. This deals with the 
State law, not with the matter of 
procedure, as a matter of substantive 
law affecting charities. As such, it 
would be advisable that such legisla
tions or such provisions are made in 
the substantive legislation and, if 
necessary, public opinion is created 
so that it is available to the persons 
concerned in the matters of legislat
ing rather than keeping it as a 
matter of law procedure by intro
ducing this. There is enough provi
sion in all State legislation^ dealing 
with charities. So, this provision 
should come as a substantive legisla
tion rather than taking it in the Civil 
Procedure Code.

SHRI NITI RAJ SINGH CHAU- 
DHARY: I think you have perused 
the observations of the Law Commis
sion, in their Report in Chapter 1 Hr 
pages 65 onwards. I will read the 
relevant portion ...

MR. CHAIRMAN: The Law Com
mission Report should not be agitated 
upon. On the basis of recommenda
tions made by the Law Commission 
this amendment is being incorporated 
in the Bill.
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SHRI NITI RAJ SINGH CHAU- 
DHARY: Here is the Law Commis
sion Report it is stated:

“ It appears to us that it would be 
desirable to make an amendment 
regarding the scope of this without 
waiting for a revision of the Pub
lic Trust... ”

SHRI M. D. PANDYA: That is what 
we find in the clause 32 of the Bill. 
But experience has been that it causes 
delay and creates complications in the 
matter. There is a provision under 
the Shops Establishments Act—a 
State Legislation—dealing with the 
matters of payment of wages and that 
is likely to be lost sight of in the 
substantive legislations dealing with 
the subject matter rather than find
ing a place in the procedural law. 
The Law Commission has recom
mended that it should codify it. Then 
what is the doctrinnaire etc? Is there 
any existing legislation under the 
Public Trust relating to this? There 
are divergencies of the matters of 
detail in respect of the application in 
different States and for bringing a 
uniformity in all legislations, it may 
be desirable to have like that. But 
objection is not on codific action on 
that. The point is, whether we can 
do substantive legislation so that the 
people in-charge of Charity Act can 
also be made applicable to this. Be
cause it represents various sections of 
religious trusts. The persons who 
have interest, they have to say some
thing in the matter, or the cross sec
tion of people who might be affected 
by it.

M R  CHAIRMAN: Yes. We will 
examine that.

SHRI M. D. PANDYA: Clause 34, 
on page 12. Here an explanation is 
sought to be added. The experience 
we have on this side is much limited 
regarding cases where the judgment 
is held to be not well received on the 
ground of the findings in a decree. 
Here we are giving them more 
chances of appeal. By adding this

explanation that a party aggrieved by 
a finding of a court incorporated in a 
decree may appeal, we may be adding 
to the bulk of litigations already 
there, which otherwise might be 
unnecessary. The man may not have 
to face another litigation at the end of 
first litigation. Since he is required to 
file an appeal against the findings, it 
could further lead to litigations, 
which otherwise may not commence 
at all. It depends upon ultimately 
the particular case. What are the 
.number of cases where this difficulty 
has been experienced?

MR. CHAIRMAN; You are taking 
objection to this explanation. This is 
a very peculiar situation. Yet if 
something has crept-in in a decree by 
the findings of a court and it adver
sely affects the man. According to 
you such a provision should not be 
there. The man has won the case 
and the litigation has to come to an 
end. Judgment has been given in 
this favour.

SHRI M. D. PANDYA: There may 
be a question of personal remarks, 
which may be required to be ex
punged and which is on a different 
footing than findings on a question 
of controversy. This would be find
ings °n a question of controversy, 
and it is the interpretation of the 
legal profession; they may take one 
way or the other. I feel the 
man should be contend with the 
result o f the findings.

SHRI S. K . MAITRA: If there is
a finding against the successful 
person, he cannot go on appeal against 
that. Therefore, subsequent suit is 
possible. In order to discourage 
subsequent suit, we have put this that 
the successful party can also go in 
appeal and the appellate court so 
that the decision may operate as 
ses Judicata. Initially there may be 
large number of appeals, but subse
quent litigations will be discouraged.

SHRI M . D. PAN DYA: The
question is of balancing between two
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things; whether the experience has 
shown that there have been more 
subsequent litigations or whether by 
introducing this provision, it will be 
adding* more to the litigation. The 
view is that we will be compelling 
persons to go in for litigation in the 
form of appeals by making this 
provision, which otherwise he would 
not have thought of. It is only the 
unsuccessful party filing a suit 
against them.

Here we are encouraging defendant 
who is succeeded but ultimately goes 
for further appeal. That will given an 
incentive for him to carry on the 
case up to the highest level,

SHRI SYED NIZAM-UD-DIN : 
We have an institution for example 
*>f resident daughters. A  particular 
plaintiff goes and claims to be a 
resident daughter and lower court 
says that she is not a resident 
■daughter but she is a Khyanshi 
daughter. It will make a lot of 
difference to the status. In that case 
she will like to prove that she is 
Khyanshi' daughter. Though she is 
willing the party may go in appeal 
in regard to her status.

SHRI B. R. SHAH: It does not
debar her but if a status is concluded 
this should not arise.

SHRI M. D. PAN DYA: Sub
section (4) of clause 34:

“ (4) No appeal shall lie, except 
on a question of law, from a decree 
in any suit of the nature cognisable 
by Courts of Small Causes, when 
the amount or value of the subject- 
matter o f the original suit does 
not exceed three thousand rupees.”

Appeal and cross-appeal should be 
provided on question of law and facts 
and should not be merely on question 
t)f law. Because it is a restriction 
>̂n his right.

SHRI S. K . M AITRA: This is
also an extension of the existing

provision. Suppose we extend the 
limit put in the BUI and a case is 
tried by a civil court but the subject 
matter could have been tried by a 
court of small causes, then the effect 
will be that an appeal will lie on the 
question of law only. These cases 
are tried by Small Causes Courts.

SHRI M. D. PA N D Y A : He gets
an opportunity to re-agitate.

MR. CHAIRMAN : What would
you like to have?

SHRI M. D. PANDYA: On both,
the question of face and law, it 
should be allowed.

SHRI M. D. PAN DYA: Clause39. 
This is a provision about which 
I think, you must have heard from 
all Bars.

SHRI NITI RAJ SINGH CHAU- 
DHARY: Here we want to hear
something new from you.

SHRI M. D. PANDYA : We have
been thinking in these terms. It is 
true that the country is facing the 
question of protracted litigation and 
justice is being delayed and that is 
also the consideration. But simul
taneously, while making this pro
vision, one has to think in these 
terms, whether the existing pro
visions as they are and as interpreted 
by the highest court of the land are 
being insufficient to meet the same 
purpose because the present restric
tions are themselves sufficient and 
the mere fact that there are cases 
where the Court does not respect 
these restrictions which have been 
imposed upon, that should not be a 
ground for amending this legislation. 
The superior Court has been 
correcting and it has corrected it.

Moreover, there is one further 
aspect which is involved that by the 
suggested amendment a& appellant is 
required to formulate a question of 
law. the Court will there upon frame 
an issue and which alone shall be 
considered at the time of the final
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judgment. We have oeen thinking 
like this. Today, Suppose a litigant 
prefers a second appeal* he frames 
a question which, at present, has 
already been a subject matter of 
decision by the highest court of the 
land. But then, that decision itself 
might undergo a change by a 
suggestion order which takes a 
different v iew . That is also not 
unlikely. That happens every time. 
Now, therefore, at the time when a 
man raises a question, the normal 
inclination on the part of the High 
Court is that this is already a 
concluded, question is like this. 
Another question might have been 
raised. But this has not been 
permitted to be raised. The decision 
on that issue might have been 
reversed by a subsequent order of 
the Court of the State or by the 
Supreme Court. But the effect of 
that decision would not be given to 
these cases. So, the Court will be 
compelled to act contrary to the 
judgement of the highest court 
because the technical difficulty would 
be coming in the way. So, it would 
create an anomaly and the people 
will have to get their right determin
ed and the matter is being adjudicat
ed upon. This provision, in that sense, 
is not whole some. Ultimately, the 
restrictions are on questions of law. 
The question is that that person 
shall appeal to the Supreme Court. 
Naturally, it would be re-considered. 
At present as far as the State High 
Court is concerned, it is bound by 
the decision o t the Supreme 
Court . . . .

But the point can be kept open, 
that became the position. Because it 
is sought to a question of framing 
questions for answers. Supposing 
some question is not being framed and 
not permitted to be raised then he 
might be required to proceed further 
before a higher forum on the validity 
or otherwise. In case you are not 
permitting the question to be raised 
that means a higher cost. It would 
mean multiplicity of work and creat
ing complications on “question of

law’9 which should be raided «n d  
settled by the Court and the High 
Court will be in a position to deal 
with it on the basis of question o f 
law. I think that would be more, 
conducive because on that the ques
tions have not been formulated by 
the Judge and he can have an op
portunity to speak. In other case 
final determination to proceed fur
ther in the matter. So, it will be 
more difficult. There will be another 
aspect against an appeal. Of course,, 
objections do lie but the amendment 
do not provide limitations on the part 
of the Respondent to limit his cross
examination to a particular question. 
So the appellant will be unable to 
raise. • Whereas the Respondent will 
be in a position to raise many ques
tions. So, it will create anomaly.

MR. CHAIRMAN: What is your*
suggestion?

SHRI M. D. PANDYA: My sugges
tion is that the original provision as i t  
stands today is sufficient.

MR. CHAIRMAN: You do not agree 
to the new provision made in the 
Bill?

SHRI M. D. PANDYA: Yes. I do 
not agree.

MR. CHAIRMAN: Now, let us hear 
about the “question of law” and
“substantial question of law ” .

SHRI M. D. PANDYA: As far as 
litigation is concerned, “substantive 
question of law” is understandable, 
when one goes to the Supreme Court 
where the court may not entertain 
this question. But ^t least as far as 
the State's jurisdiction te concerned, 
the State should recognise the prob
lems of its citizens.. It is always s*ub- 
stantive as far as they are concerned.

MR. CHAIRMAN: Supposing the
word ‘^substantive* is omitted. Then>
what do you feel about this?
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SHRI M, D. PANPYA: Even then 

vo formulate a question and to res
trict the hearing of the second appeal 
to that particular question could also 
bring it many difficulties because new 
questions might arise, new interpre
tations by the Supreme Court. So 
you want to deny the party to raise 
a question on such an important issue 
and on change in the legislation which 
one must take into account. Now, 
while formulating this type of ques
tions that aspect should also be con
sidered.

SHRI NITI RAJ SINGH CHAU- 
DHARY: Supporting an appeal
shall be heard only on the questions 
so formulated by the judge. What do 
you think if these words are added 
in clause 39 at page 13 of the Bill? 
You are agreeable with the question 
of law.

SHRI M. D. PANDYA: it should be 
question of law.

SHRI NITI RAJ SINGH CHAU- 
DHARY: So far as the party is con
cerned, it would be a substantial 
matter. That is there. Your objec
tion is that by the time the hearing 
comes, some other question may crop 
up which may not be in existence on 
the date of formulation of the case.

SHRI M. D. PANDYA: Clause 4
says at the time of granting the cer
tificate, formulate that question and 
state its reasons for so certifying.

 ̂ Section 100 limits the jurisdiction of 
the court only to question of law. At 
the hearing the arguments are unne
cessarily protracted to questions of 
law, which are obviously the questions 
of law. What further purpose is go
ing to be served by adidng formulate 
the question and certify.

SHRI NITI RAJ SINGH CHAU- 
DJIARY: The judge should apply his 
mind to the various questions that 
arise.

SHRI S>YED NIZAM-UD-DIN; As 
the Chairman already suggested, if 
the word ‘siibstantial’ is dropped, then 
there will be pnly question of law. 
Will you be satisfied by that?

SHRI M. D. PANDYA: That will be 
sufficient.

MR. CHAIRMAN: Even if this
word ‘substantial’ is dropped, it will 
lead to only questions of law. I am 
trying to understand what you are 
saying.

SHRI M. D. PANDYA: Experience 
hag shown that if one is permitted to 
this, the Junior Advocate might have 
drafted an appeal, and at the stage 
of admission, he might think of only 
one question which according to him 
arises in the matter.

MR. CHAIRMAN: We will examine 
from that point of view. We have 
not examined from this point of 
view.

SHRI M. D. PANDYA: Our expe
rience is that when the matter goes 
for second appeal and revision one 
would be extremely lucky when the 
matter comes for hearing. That is 
the present trend here in the Courts. 
It is very difficult to get second 
appeal.

MR. CHAIRMAN: We will examine 
that.

SHRI M. D. PANDYA: Our sugges
tion is that larger scope should be 
given on either side.

SHRI NITI RAJ SINGH CHAU- 
DHARY: It should be on par that is 
what you want to say.

SHRI M. D. PANDYA: Yes on par.

Clause 40—42. So far as clause 40 
is concerned, the way in Which we 
feel is that rather than doing away 
with second appeal, the appeal should 
be made available not on the basis of 
certificate required to be obtained 
from the Judge who has given judge-
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i*nent in the original appeal. That will 
provide sufficient check. We can just 
provide by making suitable amend
m ent here. Not only justice should 
-be done but it should appear to the 
litigant public that it has been done, 
very few cases will go to the Sup
reme Court only if it is provided 
that and divergent views on the 
same might be there. Now, the recon
ciliation of these divergent views 
r might arise in some subsequent 
matter of which the benefit would not 
go to those litigants. A  conflict might 
result in somebody else's case. But 

.since he could not go to the higher 
forum, he could not get the benefit 

: 2nd also there is a possibility of the 
same judge giving the certificate that 
the question requires consideration.

MR. CHAIRMAN: Right. Next.
[Clause 42.

SHRI NITI RAJ SINGH CHAU- 
DHARY: Before you make any com
ment on this, I would like to have an 

; idea.

SHRI M. D. PANDYA: Here, Sir, 
this expression “on such question of 
law as is referred to in section 100” , 
would undergo a change if submission 
on Section 100 is considered by that 
body. ‘

SHRI NITI RAJ SINGH CHAU- 
DHARY: This is consequential.

SHRI SAWAI SINGH SISODIA: 
We shall have to read this and Sec
tion 100 together.

SHRI M. D. PANDYA: If one reads 
this with Section 100, where sub
clause (4) refers to a substantial 
question of law, one finds that the 
power is there about question of fact 
also.

SHRI NITI RAJ SINGH CHAU- 
DHARY: Suppose a necessary change 
is made here or elsewhere and it is 
made obligatory for the judge to 
record his reasons, whether he admits 
4his or rejects it, what will be your 
lommtftt on it?

SHRI M. D. PANDYA: At present 
we find that for rejection the reasons 
are not contemplated.

SHRI NITI RAJ SINGH CHAU- 
DHARY: Therefore, I said that if 
it is made obligatory, will that point 
be met that the judge is asked to 
formulate the question then he has 
to apply his mind?

SHRI M. D. PANDYA: Our expe
rience on the Constitution amendment 
has been that at the time when 0 
certificate is sought for, what nor
mally happens is that you take the 
relevant constitutional provisions in 
your hand and write down those 
words of the Constitution and no 
question of general public importance 
is involved and there is no further 
check on that. Supposing they are 
not so recorded as to fulfill the expec
tations which the Legislature has 
from the judiciary, that might not 
solve the problem.

SHRI SAWAI SINGH SISODIA: 
May I say something on this point? 
Suppose they do record the reasons 
for rejecting the appeal, what benefit 
the Appellant will get out of it?

SHRI M. D. PANDYA: As far as the 
matter is admitted it would be an 
excellent situation. Because ulti
mately, recording of the reason^ in 
case of rejection and admission will, 
prima facie be of the Judge. He will 
have to apply his mind and admit 
the matter. So the present provision 
at the time of admission of the Judge 
record the reasons for it but for re
jection he shall not w ill .. .

MR. CHAIRMAN: Mr. Pandya,
when an appeal is admitted for hear
ing, whether the reasons are record
ed or not. that doesn’t matter much. 
But if an application is submitted for 
admission, the reasons are assigned. 
Do you think some remedy should be 
provided for the aggreived parties for 
his application not being admitted. 
Now, the question is if appeal is ad
mitted, then substantive question was 
section 103 whether assigning his
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reasons or  not. There the matter 
ends. But if it is actually not admit
ted what remedy the aggrieved per
son will have in the matter?

SHRI B. R. SHAH: If it is not
there a certain provision should be 
provided that he can go to the court 
o f law.

SHRI M. D. PANDYA: While re
jecting the application recording of 
reasons, that provision should be 
there so that when he goes to the 
higher forum, and moreover in the 
second appeal, it would help the 
client. My feeling is that unless the 
reasons are recorded for rejection, it 
would be difficult for the party to 
know as to why it has been rejected.

MR. CHAIRMAN: Well, we pass on 
to the next point:

SHRI M. D. PANDYA: Now coming 
to clause 45 of the amending Bill. I 
would say that section 115 need not 
be omitted. It is not welcomed at 
our end for various reasons.

Section 115 will be restriction on 
the powers of the revision Court has 
already been explained by me earlier. 
I f  we restrict the scope to a limited 
extent and if that power is exercised 
that in very many genuine cases 
‘even at the interim stage we are able 
to remedy the defect which otherwise 
will be remedied only after a pro
tracted hearing.

By providing section 115 as it is, 
it saves time, saves litigation and 
results into earlier solution of prob
lems. What ha$ been suggested is 
that there is already remedy under 
Art. 227 of the Constitution of India. 
The suggestion is that if under Article 
227, this provision is already there, 
then retention of Section 115 would 
make it superfluous, if that is the 
idea, then differently things would 
be considered. But if Section 115 is 
retained in the present form, then 
there are several restrictions which if 
it  is deleted may not be there. Art. 
227 ls wider. In interlocutary mat
ters, under Art. 227, the court may

not interfere. In interlocutary mat
ters. under Sec. 115, the court may 
interfere if the case is made out. 
Retention of Section 115 would be 
shortening the litigations. There will 
be earlier solutions of problems. Some 
such provision should be there instead 
of asking the litigants to wait. Now, 
it would be that by allowing reten
tion of Section 115, the party can get 
interim stay of further proceedings 
and thereby the proceedings are pro
tracted. Now that defect would be 
remedied by making a special pro
vision that as far as revision applica
tions are concerned under S>ec. 115, 
they shall be disposed o f within a 
particular period and that if a stay 
is not necessary for the purpose of 
disposal of that particular point, pro
ceedings may not be stayed. For 
(example, at times delay occurs be
cause record is called for. Provision 
is made in the High Court rules that 
the party shall produce a certified 
copy with the result that for want 
of record the proceedings are not 
delayed. Delay could be obviated by 
making other provison allowing per
sons to get redress under section 115. 
By retaining Section 115, we will be 
doing more good to the litigating 
public.

MR. CHAIRMAN: Whether under
Section 115 or under Article 227, if 
this provision for revision is there, 
the delay that is sought to be elimi
nated by omitting section 115, will 
still remain under Article 227 and 
therefore you suggest that the time 
limit may be made for * disposal of 
revison petitions.

SHRI M. D. PANDYA: If the object 
is sought to avoid delay, that could 
be achieved by other means rather 
that omission of Section 115.

MR. CHAIRMAN: That point will 
be examined.

SHRI SAWAI SINGH SISODIA: 
Section 100 is not amended, even then 
you would like Section 115 to be re
tained in the present form.
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SHBI M. D. PANDYA: Section 100 

is for final stages. Section 115 would 
be available at interlocutary stages.

SHRI SAWAI SINGH SISODIA: 
If Section 100 is not amended and it 
stands as it is today, then the party 
can take benefit of Sec. 115 also. You 
want that.

SHRI M. D. PANDYA: Even be
fore passing the final decree, we can 
remedy the defect at much earlier 
stage.

MR. CHAIRMAN: Can you give us 
an idea as to the number of cases 
filed? ,

SHRI NITI RAJ SINGH CHAU- 
DHARY: How many applications are 
admitted, how many are rejected ini
tially and how many are primarily 
allowed. It is the general experience 
perhaps that 75 per cent are rejected. 
So it is not that they admitted as a 
matter of course.

MR. CHAIRMAN: For non-admis
sion there is no remedy. But even 
then about 30 per cent are admitted-

SHRI M. D. PANDYA: Our experi
ence is that at the time of admission 
hearing takes considerable long time 
till revision. It is only at the final 
hearing stage that revision is ad
mitted. ,

MR. CHAIRMAN: Your experience 
is there. Here this section is propos
ed. Your case is that it should be re
tained. The Committee has an open 
mind. The Committee has taken note 
of what you have expressed and sug
gested.

SHRI M. D. PANDYA: Yes Sir.

MR. CHAIRMAN: On this particu
lar point, out of 100 petitions under 
115 about 30 per cent are admitted. 
We request you that you later on send 
us the actual position about the num
ber of petitions and how many of 
them are rejected and the number 
ultimately allowed. ,

SHRI M. D. PANDYA: Yes Sir.

SHRI NITI RAJ SINGH CHAU- 
DHARY: Discretion between the riel* 
and the poor should not be there.

SHRI M. D. PANDYA: Provision 
of section 115 should be scrupulously 
followed. The scope of this harrass- 
ment could be minimised. How the 
administration of justice is done by 
the judiciary is also relevant. And 
what can be the safe-guard? It 
should be more on administration 
rather than on legislation. Since 
legislation has provided a safeguard 
to see that such a situation does not 
arise. Ultimately and finally if all 
the provisions of this section are 
satisfied* even then the discretion is 
there to grant or not to grant the 
relief. By deleting the provisions o f 
Section 115, the poor litigants will 
have to go on being harrassed and 
may not get an early end of their 
litigation which they can get by ap
proaching the revisional court at the 
earliest stage. It would entail savings 
of time and money.

MR. CHAIRMAN: The question is 
about long time taken for final dispo
sal. Now, it is suggested that this 
long time under 115 can be minimised 
by prescribing a time-limit for the 
disposal of the case. THIs can be pro
vided under the orders or under the 
rules. That will eliminate this. You 
feel that there is a scope for provid
ing for a clause, an amendment, time
limit for disposal. ,

SHRI M. D. PANDYA: That is true.

MR. CHAIRMAN: Shri Pandya, in 
certain cases like the disposal of elec
tion petition etc. That is another as
pect. It takes time.

SHRI M. D. PANDYA: By and'
large, in our State they are being fix
ed up in time and being disposed o f  
within the limits laid down.

SHRI NITI RAJ SINGH CHAU- 
DHARY: Within 6 months?

SHRI M. D. PANDYA: Yes, ex
cept where a stay is obtained.
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MR. CHAIRMAN: It has, however, 
^come to our notice that even if the 
law is made so much speedy, it all 
^depends upon the actual persons who 
are concerned, viz. the Judicials, the 
litigants, the lawyers, the clerks amd 
‘the postal service efficiency is also 
necessary to eliminate delays. But 
even so this provision which you have 
suggested is good.

SHRI M. D. PANDYA: Here on 
page 107 of the ‘Notes on Clauses’ it 
is stated: ,

“In view of the fact that adequate 
remedy is provided for in article 
227 of the Constitution for correct
ing cases of excess of jurisdiction, 
or non.exrercise of jurisdiction or 
illegality or material irregularity in 
the exercise of jurisdiction^ the sec
tion is no longer necessary. . . . M

If one looks at the petition under 
Article 227 the scope would be wider 
than one under 115. So instead of 
restricting or limiting the question to 
be agitated one should think of widen
ing the scope.. Because any error 
occurring on the face of the record 
can be corrected. Secondly the cost 
which one will have to incur for a 
petition under Article 227 will be 
much more than the cost incurred 
under section 115 of the Act. In short 
it will be a costly affair for the liti
gants and the delay in the disposal.

Secondly under Article 227 the 
court would be hearing so many other 
matters and the decisions of the seve
ral Tribunals with the result that, 
ordinary revision under section 115 
which are allotted to different towns 
and it would entail more details in 
the matter than otherwise.

MR. CHAIRMAN: Now, that item 
covers your points regarding this sec- 

"tion. ,

SHRI M. D. PANDYA: Clause 53 at 
page 16 of the Bill is not welcomed, 
‘Sir.

Rule 8 of Order 1, clause (2) on 
Page 17; there is a provision for a

public advertisement in cases where 
a representative suits is filed. As far 
as we are aware there are some limi
tations or divergence of opinion in a 
representative siiit. Now if an am
endment is sought for during the pro. 
ceedings, that also requires advertise
ment. There is no specific provision 
to that effect, because an amendment 
might be a drastic character which 
might alter the nature of the proceed
ings altogether, with the result that 
the man gives one type of suit, 
but the relief he gets might be alto
gether different. Some provision 
must be made where if an amendment 
is sought for, that also requires to be 
advertised. ,

SHRI NITI RAJ SINGH CHAU- 
DHARY: Thank you for the sugges
tion.

SHRI M. D. PANDYA: The same 
aspect may be kept when one is deal
ing with scheme suit under 92. There 
also the same question arises. Pro
vision should be made that “subse
quent to the filing of the suit which 
has been advertised/* so that they 
may get an opportunity. Otherwise 
the matter will be decided without 
they being heard. ,

There is also another point which is 
relevant. It may be convenient at 
this stage to refer to that position. 
There is a provision that if a person 
has been served a trial and if he has 
not appeared, then for any obligation 
which are incidental to the hearing, 
he need not be served. The expres
sion incidential to the hearing is so 
wide that I feel the same difficulty 
might be felt, if amendment is sought 
for at the stage of appeal. The per
son might think that the plaint stands 
as it is and there is no cause for com
plaint. If the appeal is restricted to 
the ground and nothing further, then 
it will take its own course. If an am
endment is sought for of which be is 
not aware, and he is not required to 
be intimated, that might be difficult. 
A  provision should be there that in 
cases where exparte proceedings are 
taken without the prepense of either
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and decision is taken, in the original 
case, representative case, public notice 
or any other case, it should be inti
mated by public notice.

MR. CHAIRMAN: We will examine 
that.

SHRI M. D. PANDYA: Then
clause 60— sub-clause (vi) on page 
24. Here one of the major causes of 
delay is time taken by the summons 
service. Under sub-clause (2) the 
plaintiff gives an intimation specify
ing the Court in which he wants to 
present his appeal. Decision of the 
Court is there. It does not adjudicate 
which Court has jurisdiction and it i& 
left to the plaintiff to specify which 
Court he will choose as the next ap
peal. It should be intimated to the 
Court. It is for consideration whether 
any proper amendment could be made 
where this should be either decided 
at the time of returning the plaint or 
the defendant will specify which is 
the Court which Court has jurisdic
tion so that he cannot object to the 
jurisdiction of that Court. If ulti
mately question would arise either 
there must be some determination 
which Court has jurisdiction. In 10 
(B) it is provided that the Appellate 
instead of retaining the plaint might 
transfer it to the Court in which the 
suit should have been instituted and 
fix a date for the appearance of the 
parties in the Court to which the suit 
is transferred to serve the defendant 
with the summons for appearance in 
the suit, unless the Court, for reasons 
to be recorded, otherwise directs. 
Something should be done in the ini
tial proceedings so that there is no 
time lost in adjucating which is the 
competent Court by providing in sub
rule (2). So this is so far as the de
fendant is concerned that the suit will 
be filed on that day on which he will 
appear otherwise he will have to incur 
unnecessary expenditure. ,

MR. CHAIRMAN: You give that 
onus to the Court which will decide 
whether they have got power to try 
or not. How can a Court be given

that onus by law? Thai particular 
court refer this question to  a particu
lar competent court. It can be re
jected. Against that rejection .. ..w e  
have not been able to examine that 
but I think that Court should be able* 
to exercise that responsibility.

SHRI M. D. PANDYA: Ultimately,, 
the jurisdiction would depend on the 
investigation of fact and cause o f 
action.

MR. CHAIRMAN: If the court takes 
a decision, then it becomes a question 
of law. Without jurisdiction it start
ed this and the -judgment is ultra- 
vires and therefore it would be late*

SHRI M. D. PANDYA: For a limit
ed purpose the power would be dep
endent on the court. ,

MR. CHAIRMAN: We do not know. 
We will examine that point. I am 
seeking your advice.

SHRI M. D. PANDYA: In 10B, there 
some provision is suggested of the 
transfer to the competent court. On 
page 25.

SHRI SAWAISINGH SISODIA: 
The plaintiff will request for a tranfer.

SHRI M. D. PANDYA: The words;
used in 10B are: “direct the transfer 
of the suit to the Court in which the 
suit should have been instituted.”

SHRI SAWAISINGH SISODIA: 
The words are: “ if the plaintiff by an 
application so desires, instead of re
turning the plaint, direct the transfer 
of the suit to the Court in which the
suit should have been instituted-----”
Then, that will be on the application, 
of the plaintiff. He will say that in
stead of “A ” transfer it to “B” and 
the Appeal Court will decide.

SHRI M. D. PANDYA: The word
ings as they are instead of re
turning the plaint, direct the transfer 
of the suit to the Court in which the 
suit should have been instituted” .



165

MR. CHAIRMAN: Anyway, we will 
decide. This requires some scrutiny.

SHRI B. R. SHAH: The District 
Court or the High Court can be given 
such power.

SHRI SAWAISINGH SISODIA It 
is there.

SHRI M. D. PANDYA: 24A would 
not positively cover this contingency.

SHRI NITI RAJ SINGH CHAU- 
DHARY: Anyway, this is a matter of 
examination. We will examine it so 
that there is no conflict and every 
aspect is covered.

SHRI M. D. PANDYA: Here we are 
pondering over the suggested amend
ment because we could not find what 
was the purpose sought to be achieved 
by making obligatory. I think it 
would be a time-cosuming process, 
a duplication of the recording to evi
dence, etc.

SHRI SYED NIZAM-UD-DIN: 
Ored X  clear specifies that the 
Court may ask for some elucidation. 
It is obligatory.

SHRI NITI RAJ SINGH CHAU- 
DHARY: There is no elucidation 
necessary.

SHRI M. D. PANDYA: Because
it is a more matter of clarification for 
us.

Now coming to Clause 71 (d) I
would like to say that the words and 
expressions used are rather harsh. 
Where the litigant who has already 
engaged a law for no fault of his and 
the lawyer is sick or is engaged in 
some other court and he is not in a 
position to attend the litigant’s case. 
In this case, what happens that when 
he has already engaged a lawyer and 
he has acquainted ,him with the facts 
of the case, he has briefed him and 
paid the necessary fees for that. If 
he leaves that Advocate and engage 
another Advocate, again he will have

to brief that advocate in a short time 
and incur fur flier corfts.

M R  CHAIRMAN: So far as sub
clause (a) of clause 71 lb concerned,, 
you agree.

SHRI M. D. PANDYA: Yes.

MR. CHAIRMAN: So far as sub~ 
clause (a) of clause 71 is concerned, 
you say, no.

SHRI M. D. PANDYA: That
should be considered as a exceptional 
reason. In this case what happens 
that if an advocate falls ill and the 
client is compelled by circumstances 
to engage another advocate then I 
doubt whether that advocate would 
fight or defend the case so properly 
as the first one.

Secondly the proceedings of the 
court are altogether different ffom  
the appellate side proceedings. Be
cause on the Appellate side the 
Council is briefed in the early morn
ing. Whereas in the Civil Suits wit- 
necesses are to be examined, So the 
second matter stands on altogether a 
different footing. There is no dual sys
tem. One is the solicitor who has pre
pared the case and the Council may 
not be in a position to come and ap
pear on behalf of the witness. But 
that is not the provision prevailing 
on the Appellate side.

Even for clause (a), one aspect 
may be considered; that witnesses 
who might have been called from 
different places, if hearing commen
ces and continued from day to day, 
several witnesses from outside the 
town and even from certain depart
ments of Govt, machinery, they 
might have to go on waiting merely 
on the ground that the matter comes 
day to day and he does not know 
when hig turn will come. Provision 
should be made for this sort of situa
tion. Their stay would also entail 
cost to the litigants also.

Clause 73, Order 20. In clause 5. 
a salutary provision is sought to be
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introduced. We would only wish 
?that it cOuld be made more effective 
even if the party is represented in 
the court. The judgment itself should 
contain the final part of the order, 
out of which he can file an appeal. 
At the time of the pronouncement 
>f the judgment lawyers may not 
be there, the litigant may be there, 
but he has to wait till his lawyer 
gets the copy and reads out. So if he 
is made aware of the position there 
itself even though he is represented 
by the lawyer, it would be much 
"better, except where both the parties 
are represented by the pleaders.

Clause 74, Page 40, Order 20A. Sub
clause (2), I understand as far as 
calculating the co**s for the purpose 
of drawing the details are concern
ed, it is based on tax cost and not 
the expenditure incurred. Now it may 
be that in a given case on the date 
when the decree is passed, the lawyer 
may not have received the amount. 
The client might have only incurred 
the obligation to pay the requisite 
fees, he may not be in a position to 
pay, the lawyer may not have re
minded, or might have given him le
gal aid without previous remunera
tion, in such cases, it may not be 
-possible to get a certificate. We are 
not able to follow what is the under
lying purpose behind having such a 
•provision.

What is the purpose of this amend
ment I want to know.

MR. CHAIRMAN: Fee is based on 
the schedule to which they are en
titled. Sometifnes less also and many 
-times on the higher side also. So a 
certificate should be given by a law

yer.

SHRI M. D. PANDYA: What is
the purpose sought to be achieved 
for the purpose of procedure. Actual 
amount received is not the conside
ration because he shall be entitled 

*on the valuation of the rule!. The 
amount will not be taken out for the 
purpose of the case which he has 
incurred

SHRI SYED NIZAM-QIN: Will
it help the pleaders to realise the 
fees it the certificate is necessary?

SHRI M. D. I*ANDYA: How will 
you certify for the amount which 
you are going to receive?

SHRI SYED: NIZAM-UD-DIN:
Because he has to receive certificate 
he can ask the client to pay him the 
amount. You can say this is the 
iaw.

SHRI M. D. PANDYA: Lawyer of 
the Corporation might not be know
ing his amount of the case or the 
fees he is going to get because he 
may be getting remuneration. He 
gets remuneration. That is ; 11 what 
can happen. Now, the case might be 
over say in the month of April and 
he may get the payment in the Next 
April.

SHRI BIPINPAL DAS: Then the 
certificate will say that this is the 
arrangement.

SHRI B. R. SHAH: Why such a 
certificate is intended?

SHRI M. D. PANDYA: There is
another possibility. For example, 
take the cases o f Mills or Companies. 
Their fees are not settled intially. 
Fee is settled ultimately on the quan
tum of work done.

SHRI NITI RAJ SINGH CHAU- 
DHARY: It has connection with the 
income-tax.

SHRI B. R. SHAH: It is not depen
dent on that. There may be cases 
Where the lawyer may charge less 
than the scheduled rate. 99 per cent 
advocates charge xhore.

SHRI NITI RAJ SINGH CHAU- 
DHARY: You have made your point. 
We have expressed our view before 
you. Now we shall consider.

SHRI M. D. PANDYA: Kindly
read sub-clause (2). It reads thus:
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(2) The award of costs under 

this rule shall be in accordance 
with such rules as the High Court 
may make in that behalf..”

;So, ultimately, it depends on the 
rules made hy High Court.

SHRI B. R. SHAH: Various am
endments made in Order 21 are rea
lly good.

SHRI NITI RAJ SINGH CHAU- 
DHARY: We We would like to have 
your comments where we have erred 
and not where we are improving.

SHRI M. D, PANDYA: In clause 
16, on pages 54, rule 4A is like this:

“4A. (1) If, in any suit, it shall 
appear to the Court that any party 
who has died during the pendency 
of the suit has no legal representa
tive, the Court may, on the appli
cation of any party to the suit, pro
ceed in the absence of a person 
representing the estate of the de
ceased person, or may by order ap
point the Administrator-General, 
or an officer of the Court or such 
other person as it thinks fit to rep
resent the estate of the deceased 
person for the purpose of the suit; 
and any judgment or order subse
quently given or made in the suit 
shall bind the estate of the deceas* 
ed person to the same extent as 
it would have been bound if a per
sonal representative of the deceas
ed person had been a party to the 
suit.”

Now, in so far as it provides for 
the proceedings being represented 
by the Admiistrator General or an 
Officer of the Court or any such other 
person which the Court thinks fit to 
to represent, it causes no difficulty. 
But if the Court chooses to adopt the 
first made, viz. to proceed in the 
absence of the person without ap
pointing anybody else, then to make 
it binding to the Estate, that does 
not appear to be doing justice to 
those persons who have not been able 
to come up because of certain rea
sons.......

Normally, the litigants, they will 
come before the Court. Now, here 
this situation would arise if he is not 
aware of the fact.

SHRI NITI RAJ SINGH CHAU. 
DHARY: So, your objection is that 
somebody should be put so that the 
interests of the party should be taken 
care of. ,

MR. CHAIRMAN: Supposing we 
omit the word “or" on page 54 clause 
76(ii).

SHRI M. D. PANDYA: For the 
word “or” substitute the word “and” . 
Because the section does not make it 
obligatory to appoint a person to re
present the case. I would suggest that 
the word <4may” appearing in clause 
4A be deleted:

“ ___ should prepare and make
such an order after some sort of 
advertisement whereby such a per
son may not be in the know of such 
a thing.”

If some such procedure is evolved, he 
get himself represented there, a man 
of his choice, because the plaintiff is 
not aware of the legal representative 
dealing in his case.

MR. CHAIRMAN: Next.

SHRI M. D. PANDYA: On page 56, 
3A—Bar to suit. It reads:

"3A. No suit shall lie to set aside 
a decree on the ground that the 
compromise on which the decree is 
based was not lawful.”

I feel it would not be conducive to the 
administration of justice because the 
person have been contracted out of 
the benefits which law gives to him.

Persons who might have taken ad
vantage of this, may not have been 
able to procure compromise and then 
if he is not permitted to a challenge 
even on this ground, that in our view, 
would not be a proper legislation.

MR. CHAIRMAN: Can you give 
any instance? In a particular suit,

781 LS—12.
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compromise takes place and on the 
basis of the compromise, compromise 
decree was ordered by the court and 
the party filed another suit based on 
the compromise, that the compromise 
on which the decree was based was 
not lawful.

SHRI NITI RAJ SINGH CHAU. 
DHARY: The matter was before the 
Law Commission. The Law Commis
sion considered the views expressed 
on various courts. The Bombay High 
Court said that it is true that before 
a court passes a decree it should exa
mine the lawfulness and validity of 
the terms of the proposed compro
mise. That was the view of the Agra 
High Court also. House of Lords also 
took up this matter. Taking all these 
factors into consideration, they sug
gested that it is desirable to make a 
clarification in the interest of finality. 
Rule 3A is based on that recommen
dation.

MR. CHAIRMAN: In view of this 
what is your suggestion?

SHRI M. D. PANDYA: The compro
mise might have been induced by 

v fraud or cotersion. At point of time, 
it may have been influenced, but that 
he is not in position before the court 
to say this.

SHRI NITI RAJ SINGH CHAU. 
DHARY: Please read that explanation.

SHRI M. D. PANDYA: That would 
be unlawful and if that is unlawful, 
clause 3A bears challenge on this 
ground.

MR. CHAIRMAN. Here it is a decree 
ordered by the High Court on 
the basis of compromise which 
later on appears to be unlawful. In 
such case your point was that one of 
the parties does not realise what he 
has compromised. Supposing your 
point is conceded whether remedy 
should be provided by any order? The 
question of law is involved and no 
compromise which is unlawful can be 
accepted by the Court

SHRI M. D PANDYA: There
would not be evidence for substantiat
ing a contention that it is not proper.

MR. CHAIRMAN: How can there 
be any finality in that case? It is for 
the Court to decide that it is unlaw
ful.

SHRI S. K. MAITRA: When a dec
ree is passed either a suit is filed or 
an appeal is preferred to set aside 
the decree. When the compromise is 
recorded by the Court and the Court 
challenged on the ground that it is 
records that it is lawful it cannot be 
unlawful. If it was unlawful Court 
would not have passed that decree.

SHRI M. D. PANDYA: It should 
be open to the litigant to go to the 
other Court.

MR. CHAIRMAN: We will examine 
that.

SHRI M. D. PANDYA: In Clause
89, sub-clause (iv) the following pro
viso is proposed to be added:

“Provided that wherein an injun
ction is granted without notice to- 
the opposite party, the Court shall* 
Before granting such injunction^ re
quire the party praying for the in
junction to file an affidavit stating 
that a copy of the application for 
injunction has been delivered to the 
opposite party or, where such deli
very is not practicable, a copy o f 
the application together with the 
documents and affidavit on which 
the applicant relies and a copy o f  
the pleadings has been sent to the 
opposite party by registered post.”

This provision, in our view, requires 
your re-consideration. If a party de
sires to go before the court of law 
where the chances are such that i f  
the other party is made aware at an 
earlier stage that they are going to 
obtain an injunction, then he might 
do some mischief which could not b e  
remedied. When such an expediency 
becomes necessary, ultimately the 
court must be satisfied. That is al
ready there. The ex-par*© decision 
is required. If he is previously in -
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formed f then the \ lata tiff would be 
without any remedy, in case he does 
some mischief.

SHRI S. K. MAITRA: Kindly read 
from line 17 onwards:

“ ..........where such delivery is not
practicable, a copy of the applica
tion together with the documents 
and affidavit on which the applicant 
relies and a copy of the pleadings 
has been sent to the opposite party 
by registered post.”

You send it by registered post and 
then proceed as you like.

SHRI NITI RAJ SINGH CHAU- 
DHARY: Sometimes the injunctions 
are obtained to harrass the people. 
You should consider the other side of 
the picture also.

SHRI M. D. PANDYA: The court
shall have to be satisfied.

SHRI NITI RAJ SINGH CHAU- 
DHARY: You send a copy today and 
apply for injunction and thereby the 
other slide comes to know about it. If 
any miichief is created, it will be 
seen.

SHRI M. D. PANDYA: The first
part talks of the delivery of the appli
cation for the injunction to the oppo
site party but the second part says 
that it has been sent to him by regis
tered post.

SHRI NITI RAJ SINGH CHAU- 
DHARY. It is up to you to choose.

SHRI M. D. PANDYA: It does not 
mean that it has reached him?

SHRI NITI RAJ SINGH CHAU- 
DHAKY: Yes, there delivery is not 
there. There you have to see that it 
is just sent to ensure that the mischief 
is not continued. He would come to 
™ ow as early as possible.

SHRI M. D. PANDYA: I am only
considering the second aspect. That 
aspect of “harrassment” would it be 
obviated by sending it by post?

SHRI NITI RAJ SINGH CHAU- 
DHARY: He will get the copy.

SHRI M. D. PANDYA: If the in
junction order is issued then it would 
also be served on him as early as pos
sible.

SHRI S. K. MAITRA: Our experi
ence is like this. In some cases people 
say that the building was being con
structed to obstruct a passage, or that 
a wall has been built to block a pas
sage and so on and so forth. There
fore, as soon as you want to go to the 
court the other party comes to know 
about it by post. We want to prevent 
frivolous and mischievous applications 
for ex-parte injunctions.

SHRI SWAI SINGH SISODIA: It 
may take about a week.

SHRI S. K. MAITRA: In any case, 
during that week he will come to 
know.

SHRI SAWAI SINGH SISODIA: 
During that time the order of injunc
tion will also be served on h im .. . .

SHRI M. D. PANDYA: The order 
will be served. Even the petition 
along with the copy of the documents 
etc. are not sent. That can be pro
vided that along with am Injunction 
Order of the High Court. Whenever 
an Injunction Order is issued it is al
ways accompanied by the necessary 
documents.

SHRI S. K. MAITRA: If you want 
an Injunction, how can the other party 
come to know of it? If you want 
urgently an injunction, he can get the 
injunction but the other party may 
not be aware of it and the case would 
be ex-parte decided.

SHRI M. D. PANDYA: Can we 
not make a positive provision in the 
Bill? Can it not be made necessary 
that the process should be on the very 
same day or a copy shall also be sim
ultaneously issued before obtaining 
order of injunction. I would suggest 
some such provision should be made
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in the bill because the person troubled 
is being harrassed by substantive pro
visions rather than by making such a 
provision in the Bill itself.

MR. CHAIRMAN: We will examine 
this.

SHRI M. D. PANDYA: Now, com
ing on page 75, clause 90. What hap
pens that:

Where the appellant fails to depo
sit or furnish security the Court shall 
reject the memorandum of appeal. It 
might wbrk hard in the cases where 
interim stay is sought to be obtained. 
But for the purposes of even prefer
ring an appeal without an interim 
relief being paid.

SHRI S. K. MAITRA: If an appeal 
is preferred, whether in such a case 
we must provide that he must deposit 
money?

SHRI M. D. PANDYA: The point 
is in a simple appeal we must not ask 
that he must deposit or furnish secu
rity to the Court. Otherwise what 
happens that a person who is not hav
ing sufficient money would be denied 
of the right of appeal. There is a 
similar provision of Appeal under the 
provisions of the Corporations Act. It 
has been set out on the ground that 
it is discretionary to those who are 
rich, who can afford to pay and the 
poor people, who cannot pay have no 
right to prefex an appeal. One relates 
to recovery and another is substan
tive. Both are on different footing. 
So, do we want to restrict the rights 
of appeal to rich and do we want to 
deny the right of appeal to the poor 
to suffer?

MR. CHAIRMAN: What do you 
suggest in the matters of appeal, the 
Committee will give its careful consi
deration. In the matter of appeal 
there are two different considerations 
expressed by you and the Committee 
will take different consideration in 
both the cases.

SHRI M. D. PANDYA: Similarly, 
provision relating to Section 47, on

page 77. They are both equally im
portant. They are on the same lines. 
As regards provision 12A, in clause
90, on page 76, line 36, provision is 
sought to be made of remitting in 
part only. Same difficulty, which I 
had pointed out while limiting the 
scope of second appeal under section 
100 would also be felt.

SHRI NITI RAJ SINGH CHAU- 
DHARY: Do not forget to read the 
last line.

SHRI M. D. PANDYA: Without
leave of the court, that is true. The 
question is this. When the admission 
order is made restricting him to a 
particular part, rest of the part-of the 
decree under appeal becomes final. It 
is as good as it is dismissed. Does he 
has to seek redress by rejection by 
the court?

MR. CHAIRMAN: The Minister has 
pointed out that without the le&ve of 
the court’. He cannot go beyond that. 
The door has been kept open. Any
how, we will examine that also. If 
there is ambiguity, we will examine.

SHRI M. D-. PANDYA: He should 
not be put to greater disadvantage 
than necessary.

MR. CHAIRMAN: Both sides are 
before us, we will examine.

SHRI M. D. PANDYA: On page 
44 in regard to rule 14 it is provided 
that—

“ (4) Notwithstanding anything 
to the contrary contained in sub
r u le d ) , it shall not be necessary 
to serve notice of any proceeding 
incidental to an appeal on any res
pondent other than a person 
impleaded for the first time in the 
Appellate Court, unless he has 
appeared and filed an address for 
the service in the Court of first 
instance or has appeared in the 
appeal.'1
This word 'incidental9 might raise a 

complication.
SHRI NITI RAJ SINGH CHAU- 

DHARY: Incidentally* should be 
made more exclusive is it not?



SHRI M. D. PANDYA: Yes Sir.
Clause 91. This duase is dealing 

with 2nd appeal. Here reasons lor
rejecting the admission should be 
given. If Court does not admit there 
should be more reasons to record the 
reasons. Court should record. While 
admitting it will not necessary but it 
is not admitting then the reasons 
should be recorded.

Clause 92. Clauses in (b) are sought 
to be omitted, in order XLIII.

SHRI NITI RAJ SINGH CHAU- 
DHARY: That is consequential,

SHRI M. D. PANDYA: Then clause 
(m ). This would avoid awaiting till 
the Anal decree. That would serve 
the purpose. If the agreement is re
corded nothing further requires to be 
done.

Clause 92: There is one aspect 
which we wanted to understand when 
we were reading clause 1A, sub-clause
(2), on page 79, line 29. It is like 
this:

“ (2) In an appeal against a de
cree passed in a suit after record
ing a compromise or refusing to re
cord a compromise it shall be open 
to the appellant to contest the de
cree on the ground that the com
promise ought not to have been re
corded."
These are the wordings. Now, the 

difficulty is this. Now, if there is a re
cording of the compromise, it is easy 
to prefer an appeal against that, 
whether that is open? There are two 
clauses. Unless we are making a mis
take in reading the section, two con
tingencies are contemplated.

SHRI SAWAI SINGH SISODIA: 
Compromise on what Is recorded or 
what should have been recorded. It 
should not have been refused.

SHRI NITI RAJ SINGH CHAU- 
DHARY: It should be “ought to have 
been recorded” . The phraseography
shall have to be changed.

SHRI M. D. PANDYA: Now, as far 
as the appeals by indignant persons 
is concerned, there is one aspect which 
requires your consideration and that 
is whether presentation by him in 
person would be strictly necessary 
keeping* in view that he might be re
siding at a long distance from the 
City of the Court, in which case, the 
indignant person is asked to come to 
the Court. That might be not in con
formity with the spirit with which 
this is sought to be liberalised. So, it 
is possible to keep that he is repre
sented through somebody else. We 
have Legal Aid Committes, wher^ the 
lawyers would be giving legal assis
tance. So, his personal presence may 
not be necessary. So, unless the Court 
feels that his presence is necessary, 
It should not be made a rule that he 
shall present in person.

MR. CHAIRMAN: Next.
SHRI M. D. PANDYA: Then Sir, I 

come to page 89 about repeal and
saving, Clause ( n ) ......... Second ap-
pellable appeal will certify or certifi
cate may have been granted but pre
sentation might not have been done. 
Certification has been done when it 
goes to different courts. It may be ad
mitted.

MR. CHAIRMAN: Mr. Pandya, on 
behalf of myself and on behalf of the 
Committee I express to you all ap
preciation of the valuable suggestions 
that you have made before the Com
mittee. Let me assure you that your 
honest and earnest suggestions will be 
placed before the Committee for care
ful consideration. I thank you all once 
Again.

H. Shri K. N. Mankad Advocate Ahmedabad.

(The witness was called in and he 
took his seat)

MR. CHAIRMAN: I welcome you to come and give evidence before the Committee. But before you enter into

your evidence I would like to draw 
your attention to Direction 58 of the 
Directions by the Speaker which 
governs your evidence, viz. whatever 
evidence will be given before us will
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to be published also. But if you so 
desire that any part or a part of th j 
evidence should be treated as confi
dential, even then, in that case, the 
evidence shall be made available to 
other Members of Parliament. I hope 
you have already noted that.

SHRI K. N. MANKAD: Yes.

MR, CHAIRMAN: You have not 
given us any written statement. So 
you are welcome to make any sugges
tions.

SHRI K. N. MANKAD: So far as 
this Bill is concerned I feel it is well 
drafted and studied and several Com
missions have laboured over it. I, my
self appeared before the Law Com
mission a couple of years back under 
the Chairmanship of Shri J. C. Shah. 
The main controversial point which 
agitates us is the curtailment of the 
Second Appeal powers of the High 
Court and the abolition or extinction 
of the Revision Power also. There are 
several other points but these two 
points are important which require 
reconsideration by the Select 
Committee.

You have, in your letter addressed 
to me personally, said that the impor
tant point is the reduction of the cost 
and minimisation of the delay. So far 
as extinction of the revision is con
cerned, both the objects would be 
frustrated. You have said that as the 
High Court has the powers under 
Art. 227 of the Constitution, this 
power of revision under Sec. 115 is no 
more necessary. I do not think that 
is the whole truth for the reason that 
it all depends on different High 
Courts, how they interpret Art. 227. 
For instance, if Art. 227 is rightly 
interpreted, a High Court can inter
fere only on an error on the face of 
the record. Some High Courts have 
clearly held that error on the face of 
the ecord is one which requires no 
argument. In errors of law, even 
misapprehension or misappreciation 
of evidence was considered a good 
ground for interference. It is well 
known that writ petition under Art.

227 takes as many as 4 years to be 
disposed of. In our Gujarat High 
Court, it is 3-4 years. So far as the 
question of delay is concerned, I do 
not feel That abolition of the right of 
revision will achieve the object. It 
will certainly add to the cost rather 
than minimise the cost. Normally, 
for a revision application the adva- 
cate would be cmharging anything 
between Rs. 150" and 3000, whereas 
on writ petitions the fees are any
thing as the advocate choses 
Then there are the court- 
fees. The court fee payable on a 
petition under Article 227 is Rs. 20 
whereas on revision application it is 
Rs. 10. Now how are the cost to be 
minimised? How is the delay going 
to be obviated? I feel that is not a 
legitimate cause for abolition of the 
powers of revision. As far as back 
1949, the Privy Council has held that 
the question of jurisdiction is the 
only question under section 115 
C .P .C . and no other question can 
come under 115. If that interpreta
tion is adopted, there is no difficulty. 
However as a matter of fact, I know 
that several High Courts have inter
preted this way that whenever th£ 
record is called, it can interfere in 
case of a miscarriage of justice. We 
know that delay is caused by the 
exercise of jurisdiction by the High 
Court but that is not because of Sec
tion 115, but it is because of the falli
ble human agency who administer 
justice. On the other hand, the 
Supreme Court has said that even if 
a case fulfills all the requirements 
of Section 115, the High Court is not 
bound to interfere. Therefore 
what I feel is that is not because of 
Section 115 that there is delay, but 
it is because of the fallible human 
agency through which administra
tion of justice is being worked out. 
Different interpretations are put by 
different High Courts for different 
reasons. Section 115 is sufficiently 
stringent. Therefore, we need not do 
away with Section 115. On substan
tial question of law I would like to 
(Section 100 C P C . ) .

MR. CHAIRMAN: Before you take
clause by clause, may I put on record
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"tHai so far as this committee is con
cerned it is not a general committee. 
This is a committee on the Govern
ment Bill. It has to scrutinise various 
proposals. Committee is scrutinising 
it  on behalf of Parliament.

SHRI K. N. MANKAD: The Com
mittee can suggest retention of sec
tion 115.

MR. CHAIRMAN: These are the 
proposals of Government and not of 
the Committee.

SHRI K. N. MANKAD: Yes yea. 
This is the Bill of Government and 
you are the Joint Committee appoint* 
ed by the Parliament. So far as 
amendment of section 100 is concern
ed it is on a substantial question of 
law. What is a substantial question? 
That again will depend upon views of 
the Judges of the same High Court 
as well as different High Courts. On 
a  question of law we do not know 
what is substantial. Therefore so far 
as this is concerned that would not 
minimise the delay or the cost. 
Because High Court can always say 
it is substantial, apart from the diffe
rent interpretations of different High 
Courts. Today also section 100 says 
that on error of law High Court can 
interfere. High Court cannot interfere 
on errors of facts. What is a substan
tial question of law will depend upon 
the Judge, I don’t think that will 
achieve the object. This Code is pass
ed in 1908. It is a well known fact 
that in those days when the standard 
was high we used to have best of 
talents, as District Judges. We do 
have that talent now. Therefore, that 
fact also should be considered, that is, 
looking at it from their point of vi*w 
Ultimately, the public litig£T?t haf 
faith in the highest judiciary. It has 
greater faith in the High Court than 
in the District Court, It has greater 
faith in the District Court than in 
thte Subordinate Court. And It has 
greater faith in the Supreme Court 
than in the High Court. So, we have 
to look at it from the practical point 
° f  view. He will be incurring ex
penditure over Second Appeal in any case. Therefore, what I feel is this, 
*he object of minimising cost and de

lay will be frustrated by this. That 
is what I feel by Section 100.

I very much appreciate that Sec
tion 111 is properly amended because 
so far as the question of writ petition 
is concerned, I welcome it. Amend
ment to Section 111 is very good.

Now, so far as the provision of 
litigations are concerned, they are also 
good provisions and are in accordance 
with the present time. Other provi
sions are also good.

There is only one point which I do 
not understand. This exemption 
period of 14 days is extended to 40 
days. Why this privilege? We are 
abolishing the privileges.

SHRI S. K. MAITRA: The provi
sion under the Civil Procedure Code 
is that a Member of the Legislature 
cannot be arrested in the civil pro
ceedings 14 days before and 14 days 
after the session. Under the Consti
tution, the privileges of the Members 
of the Parliament and the privileges 
of the Members o f the State Legis
latures are the same as the Members 
of Parliament in the U.K. That was 
the law prevailing in U.K. and those 
privileges are applied. In U. K. the 
freedom from civil process is for 40 
days before and 40 days after the 
session. That is actually what is 
being done.

SHRI K. N. MANKAD: So far as 
that point is concerned, I feel that 
that is a little relic of the past. There 
should not be anything like that. 
But when a provision is sought to be 
retained then I would request the 
Committee to compare our position 
our circumstances with the circum
stances prevailing in the U.K. I 
might mention here for the informa
tion of the Committee that there is 
hardly any material factor for com
parison with U.K. The MPs. of U.K. 
are performing many other duties 
outside the Parliament. They study 
the questions whieh are brought 
before them by their constituents. 
They seek information from the cons
tituents on their day-to-day prob
lems. Then they get so many facili
ties. Apart from that they are very 
much vigilant in their public duties
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also. I am afraid that cannot be said 
about the Members of Parliament of 
India and of the State Legislatures. I 
feel 14 days time if the exemption is 
to remain is a sufficient time. Why 
should it be extended to 40 days! I 
don’t think there is any logic behind 
it.

SHRI BIPINPAL DAS: It is laid 
down in the Constitution.

MR. CHAIRMAN: Mr. Mankad. 
will you make a submission so far as 
your opinion is concerned that this 
distinction should be made? Suppos
ing, we are very much busy than 
others, perhaps, you may not be 
aware of it, you feel that this dis
tinction may not be ruled out? Your 
objection is that it should not be in
creased to 40 days.

SHRI K. N. MANKAD: Yes. 40
days* should n o t t e  there. I feel 14 
days* grace before the commence
ment of the Session and 14 days' 
after the session would be alright.

MR. CHAIRMAN: Alright. The 
Constitution has been amended. If 
Constitution has certain amendments, 
we have amended so many times the 
Bills. The Committee is there to re
commend it to the Parliament that 
there is something that should be 
modified. So I am not taking that 
point.

SHRI K. N. MANKAD: Had ^1
known about it either in the State
ment of Objects and Reasons or on 
the “Notes on the Clauses” that such 
and such an amendment is sought to 
be incorporated in order to bring it 
in line with the provisions of the 
Constitution, then of course, my argu
ments would have been different.

SHRI RAJDEO SINGH: The rest
rictions have been laid down of 14 
days.

MR. CHAIRMAN: Anyway, we will 
consider your point.

StBRl K. N. MANKAD: That is all. 
I  feel many submissions have been

made by the Bar Association and 
Bar Council before the Committee. 
Therefore, anything spoken by me 
will only be a duplication of it; un
less the Committee wants me to give 
my opinion on certain provisions. 
Otherwise I am not in a position to 
say an/thing on this.

I am generally satisfied with the 
Bill excepting the proposed amend
ment of section 100 of the Principal 
Act and 115.

SHRI DINESH JOARDER: If you
want to emphasise on certain points, 
you can do so. I think you have al
ready done it.

SHRI K. N. MANKAD: Yes.

SHRI RAJDEO SINGH: We know 
you have just said that by way of 
amendments we are increasing the 
delay and litigation costs—revision 
application within a year or two and 
writ petition. I am talking from my 
point of view to reduce the time and 
cost. On that we want your sugges
tions.

SHRI K. N. MANKAD: My sugge$- 
tion is that Section 115 should be 
properly implemented in the spirit in 
which it is there. On the question of 
Jurisdiction alone.

SHRI RAJDEO SINGH: Instead of 
dropping Section 115, what would you 
suggest that we should do.

SHRI K. N. MANKAD: It is abso
lutely necessary that even at the in- 
terlocutary stage the High Court must 
be in a position to set right an injus
tice that is being committed by the 
lower court. That power must be 
there in the court. I do not for a 
moment agree that reduction of cost 
to that exjtent will be there if section 
is abolished as a litigant will resprt to 
Article 227. Revision is not a matter 
of . cost. What is really the cost? 
Court fees which is Rs. 101-. Then 2 
to 3 , per cent of the subject matter 
would be pleader’s charges and 2 to 
5 per cent other incidental charges 
in case of appeals so one has to spend 
10 per cent to 20 per cent before he 
gets a decree. So, even if he succeeds
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for Rs. 10,000] -  he would have already 
spent Rs. 2,000|-. That is not the 
question that revision entails greater 
cost or greater del&y« For instance! 
so far as delay is concerned, if the 
delay is lessened, cost will be lessened. 
If the court fees are lessened, cost 
will be lessened.

SHRI DINESH JOARDER: You
have certain other reasons apart from 
the delay and cost for retention of 
Sec. 115. It is that High Courts should 
have the jurisdiction to rectify the 
errors. If the litigants want to take 
recourse to Article 227, in that case 
you proposed to amend Article 227 
that litigants may not take recourse 
to that Sec. under article 227.

SHRI K. N. MANKAD: Even if mis
carriage of justice is perpetrated, the 
litigants will have no remedy.

SHRI DINESH JOARDER: The
primary reason should be that High 
Courts should have power to interfere 
even at interlocutary stage.

SHRI K. N. MANKAD: That power 
is there under 115. Many litigants 
prefer appeal only for the purpose of 
delay and stay and sitting tight over 
it. For an injunction, maximum du
ration is six months. That is suffi
cient for the purpose.

SHRI DINESH JOARDER: I think 
that we have come from a system of 
legal practice where the High Court 
has jurisdiction to interfere at the 
interlocutary stage and certain other 
legal proceedings. We have been ac
customed to this system for a long 
period. If this system is changed 
there will be certain dislocation in the 
field of 'judiciary or in the practice of 
judiciary.

SHRI K. N. MANKAD: It is not the 
fault of the system but the fault of 
human agency administering justice.

MR. CHAIRMAN: Human limita
tion is there.

SHRI K. N. MANKAD: In the pre
sent Code there are provisions under 
•ection 115. How many courts exer
cise the functions that can be exer
cised under section 115?

MR. CHAIRMAN: Our limited
function is to judge how far the pro
posals made in this Bill need to be 
improved although the other agency 
is human agency. So far as this Com
mittee is concerned our mind is open. 
As I said earlier we are scrutinising 
various provisions made here. 
Regarding section 100 and 115 you 
have expressed your views. We shall 
take note of it and Committee will 
give honest consideration regarding 
other points also which you have 
mentioned we have taken note of that 
and we shall see how far it can be 
taken advantage of it by the Com
mittee.

SHRI K. N. MANKAD: I knew "hat 
this committee cannot improve the 
administration of justice by itself. 
The delay is not merely dute to the 
Code itself. It is due to the fault of 
human agency that works it. In the 
present code there are provisions 
which can avoid delay but they are 
not implemented at the stage they 
are wanted to be implemented.

MR. CHAIRMAN: I will only sum
marise the point which you have 
made and also other causes which 
create delay. That we have taken 
note of.

SHRI K. N. MANKAD: This Bill has 
many provisions which minimise 
delay. There are many provisions 
which are there, i.e. for the first ad
journment, some modifications are 
made, then in the matter of passing 
the decree, etc. in mortgage suits. 
These amendments have a good effect 
of lessening the delays and I have 
nothing further to say than what has 
already been said, except on sections 
100 and 115.

MR. CHAIRMAN: Thank you, very 
much, Shri Mankad. I on behalf of 
myself and on behalf of my colleagues 
take this opportunity to express our 
sincere appreciation of the points you 
have made and I can assure you that 
our Committee would give due consi
deration to them. Thank you once 
again.

[The Committee then adjourned]



RECORD OF EVIDENCE TENDERED BEFORE THE SUB-COMMITTEE ‘B’ 
OF THE JOINT COMMITTEE ON THE CODE OF CIVIL PROCEDURE 

(AMENDMENT) BILL, 1974

Thursday, the 10th October, 1974 from 15.00 to 15.45 hours in Congress Party
Hall, Council Hall, Bombay

PRESENT 

Shri L. D, Kotoki—Chairman.

M e m be r s

Lok Sabha

2. Shri Dinesh Joarder *
3. Shri V. Maya van
4. Shri K. Pradhani ' ‘

Shri Rajdeo Singh  ̂ ^
6. Shri Satyendra Narayan Sinha . „
7. Shri T. Sohan Lai
8. Shri Nitiraj Singh Chaudhary * .

Rajya Sabha

9. Shri Bipinpail Das .
10. Shri Syed Nizam-ud-din j  I
11. Shri V. C. Kesava Rao 4
12. Shri Awadeshwar Prasad Sinha r
13. Shri Sawaisingh Sisodia „

L eg isla tiv e  C o u n se l  v

Shri S. Maitra, Joint Secretary and Legislative Counsel. t

S e c retariat

Shri H. G. Paranjpe—Deputy Secretary. w *

WxroncssEs Examined - , v „

Law and Judiciary Department, Bombay

Spokesmen: •

1. Shri A. A. Ginwala—Additional Secretary, i
2. Shri B. B. Tambe —Joint Secretary. . •

176



[The witnesses were called in and 
they took their seats],

MR. CHAIRMAN: Mr. Ginwala. I
would like to draw your attention to 
Direction 58 of the Speaker, Lok 
Sabha. which governs the evidence 
before this Committee. Your evidence 
^hall be treated as public and is liable 
to be published unless you specifically 
desire that all or any part of the 
evidence given by you is to be treat
ed as confidential. Even though you 
might desire your evidence to be 
treated as confidential, such evidence 
is liable to be made available to the 
Members of Parliament.

SHRI A. A. GINWALA: Yes, Sir. I 
have already noted it.

MR. CHAIRMAN: You have not 
submitted any written memorandum 
on the Bill. You give your views on 
the various clauses of the Bill that 
you may like the Committee to consi
der.

SHRI A. A. GINWALA: I would
like to give my views on certain 
caluses 0f the Bill.

Clause 28— Section 80 of the Act 
is proposed to be deleted. This is pro
posed to be deleted from the Code. 
The Section provides for two months’ 
notice in case the suit is filed against 
the Government. We think it was a 
salutary provision because it gave 
advance notice to the Government so 
that if the Government found that 
the cas’e was indefensible, they could 
give redress to the party concerned. 
In this way, a suit could be avoided 
and litigation could be avoided. If 
no notice \s given, there will be no 
time to find out whether the case is 
defensible or indefensible and if it is 
indefensible, to settle the matter. The 
Government could avoid litigation. 
We think that this Section should be 
retained.

MR. CHAIRMAN: Will it be possi
ble for you to give a factual statement 
to the Committee now or later on 
with regard to the notices served on 
thfe Government of Maharashtra under 
Section 80 for civil suits?

SHRI A- A. GINWALA: I will not 
be in a position to give statistics right 
now as to how many notices were 
served.

MR. CHAIRMAN: You can give
later on.

SHRI A. A. GINWALA: Yes, Sir.

MR. CHAIRMAN: You feel that
this notice is necessary so that the 

Government, before going into actual 
litigation, could find out whether the 
case is defensible or indefensible. We 
would like to have a factual statement 
whether Section 80 has actually 
achieved that purpose so far as your 
State is concerned.

Regarding public servants acting 
on official duty as such, they are also 
governed by this Section. You want 
that this should be retained in both 
the cases.

SHRI A. A. GINWALA: Yes, Sir.

MR. CHAIRMAN: In that case, 1
would request you to furnish informa
tion regarding that also.

SHRI A. A. GINWALA: Yes, Sir.

Now, I refer to clause 31, Section 
91 So far as sub-section (1) is con
cerned. the words “wrongful act affec
ting the public" are sought to be 
added. Those words were not there 
originally. It provides that a suit 
could be filed by two parties in res
pect of a wrongful act affecting the 
public. That will widen the scope 
of section 91. Our apprehension is 
that it may lead to frivalous litiga
tion or vexatious litigation. This will 
not require a permission of the Advo
cate General, but of the court. Two 
persons can file a suit in respect of a 
supposed wrongful act affecting the 
public. That way, litigation will inc
rease. The Advocate-General him
self can file a suit. If the members of 
the public want to file a suit, they will 
have to take the permission of the 
court. Formerly, it was the Advo- 
cate-General's permission that was
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required. Now, the permission of 
the court has to be taken. In that 
case, the court will have to see whe
ther there is a prima facie case or 
not. It will be, in a way, amounting 
to pre-judging the issue. So, far as 
these words “wrongful act” which 
may affect the public are concerned, 
we would suggest that these may not 
be there. So far a the members of 
the public are concerned, it should 
be with the permission of the advo
cate.

SHRI NITIRAJ SINGH CHAUD- 
HARY: Suppose there is a fraudulent 
practice by a trader. In such cases, 
if these words are added, what will be 
the position?

SHRI A. A. GINWALA: A  person 
who is accused of a wrongful prac
tice can also file a suit.

SHRI NITIRAJ SINGH CHAU- 
DHARY: Would that be enough? By 
this, in a representative way, action 
could be taken.

SHRI A. A. GINWALA: Any two 
persons can represent with the per
mission of the court and it is doubtful 
whether they represent the whole 
public or not.

SHRI SAWAI SINGH SISODIA: At 
present, the consent of the Advocate 
General is required. Now the pre
sent amendment is that the consent 
of the court is also required. One 
should think that this is a proper way 
of doing things. It is thought proper 
that this position would be there. 
What are the practical difficulties 
which you anticipate by this propo
sal?

SHRI A. A. GINWALA: The practi
cal difficulty is that before giving 
the consent, the court will have to 
see whether there is any wrongful act 
against the public or not. If all this 
evidence comes before the court, that 
may affect the ultimate decision. As 
I said earlier, it prejudges the issue.

Kindly see page 59 of the Bill, 
clause 79, the very first line, that is,

amendment to rule 5. Rule 5, as it 
stands, allows the court a discretion 
to grant a certain time to the Govern
ment for filing a written statement 
Up till now, I think, no time-limit was 
fixed. Now, it is proposed that this 
time-limit should not exceed two 
moths. The words which are to be 
added here are “the time which will be 
allowed shall not exceed two months 
in the aggregate” . The effect would be 
that the court would be able to give 
time for submission which would be 
two months, not beyond that, so far as 
the other litigations are concerned, 
there is no such time-limit fixed, as 
far as my knowledge goes. At least 
I have not been able to see anywhere.

SHRI NITIRAJ SINGH CHAU-
DHARY; Would you like that the 
Government and the private citizens 
should get power? There should be 
no time limit for anybody?

SHRI A. A. GINWALA: Excuse me 
for the comments on Section 80. All 
should be equal. That is the reason 
for creating Section 87.

SHRI NITIRAJ SINGH CHAU-
DHARY: By retention of Section 80, 
you will admit that the Government 
are the biggest litigants. You want 
that a special provision is to be
retained in favour of the Government 
even though you would agree that as 
far as this notice to Government is 
concerned, hardly 1-2 per cent matters 
are settled. Otherwise, the authority 
has to go to a court of law. So, you 
want that this should continue and 
that should go away.

SHRI A . A . GINWALA: At that
time, two months were there. So far 
as Rule 5 was concerned, there was 
no time limit. We used to get those 
two months plus whatever time the 
court was pleased to give. If Section 
80 is to be deleted, then these two 
months* time should not be there.

MR. CHAIRMAN: Do you want 
both the things?
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SHHI SAWAI SINGH SISODIA: Do 
you want that the status-quo should 
*be maintained in any case?

SHRI A . A . GINWALA: Yes, Sir. 
There are so many Departments from 
where we have to collect information 
and that would take some time.

MR. CHAIRMAN: This Sub-Com
mittee would like to have more in
formation than mere asking for this 
provision to be retained. So far as 
your State is concerned we would 
like to know about section 80. I have 
already requested you to submit in
formation saying that this section 
has actually given good results in 
your State. Anyway, if you want 
that this should also be retained, we 
w ill consider it.

SHRI A . A . GINWALA: Yes, Sir.

MR. CHAIRMAN: There are three 
matters on which this Sub-Commit
tee would like to have your comments

in writing. The first one is that you 
want that this section 80 should be re
tained. The second one is that you 
do not support clauses 31 and 79. 
Regarding other clauses, you have no 
comments.

SHRI A . A . GINWALA: Yes, Sir. 
We will sumit it.

MR. CHAIRMAN: I, 0n behalf of 
this Sub-Committee, would like to 
thank you for having taken the trou
ble to come over here and give evi
dence.

SHRI A . A . GINWALA: We thank 
you, Sir.

SHRI DINESH JOARDER: Our
Chairman would like you to send 
the information that we had asked 
for.

SHRI A . A . GINWALA: We will 
send then to the extent possible. Sir.

[The Committee then adjourned1
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I. Bar Council of Mahrashtra, Bombay.
1. Shri S. J. Deshpande, Advocate.
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3. Shri D. R. Dhanuka, Advocate.
4. Shri P. R. Mundargi, Advocate.

(The witnesses were called in 
and they took their seats)

ME. CHAIRMAN: Mr. Dhanuka, I 
welcome you and your colleague to 
appear before the Committee. I 
would like to draw your attention to 
Direction 56 of the Speaker, Lok 
Sabha, which -governs the evidence 
before the Committee. Your evidence 
shall be treated as public and is lia
ble to be published, unless you spe
cifically desire that all or any part 
of the evidence given by you is to 
be treated as confidential. Even 
though you might desire your evi
dence to be treated as confidenliai, 
such evidence is liable to be made 
available to the Members of Parlia
ment.

SHRI D. R. DHANUKA: Yes, Sir. 
We have already noted it. We are of 
the view that our evidence may be 
made available to the public. We 
have no desire to keep any part of 
our evidence as confidential. But 
we will keep it confidential till the 
Report is placed on the Table of the 
House.

MR. CHAIRMAN: We have re-
?wVed .yoUr memorandum and also 

replies to our Questionnaire just 
now. I can assure you that whatever 
you have submitted in your xnemo- 

^  w*U.receive our earnest con- 
eration. As regards your oral evi- 

ence, you may express your views 
vanous clauses of the BUI which

you would like the Committee to 
consider.

SHRI D. R. DHANUKA: Firstly, I 
have suggested an amendment to Sec
tion ID of the Code of Civil Proce
dure. It was held by the Supreme 
Court in a judgment reported in Air 
1962 Supreme Court at p. 527 that 
even if the first suit is false and fri
volous and it is filed in breach of a 
lawful agreement, Section 10 shall 
apply. Section 10 is mandatory and 
the court will be helpless even if the 
provision thereof is being misused 
by a litigant. The provision for 
award of compensatory costs in case 
of the first suit being found false in 
inadequate and the stay of second 
suit should not be granted 
pears ex facie that the first su!F is 
false and frivolous.

Some people forestall the action by 
rushing to the court first in breach 
of a lawful agreement. Therefore, I 
submit, that Section 10 of the Court 
be amended as per memorandum 
already submitted.

It is also found that sometimes, the 
first suit is pending in the court of 
exclusive jurisdiction and the-second 
suit is pending, say, in a civil court.
The issues may be directly and sub
stantially the same. At present, there 
is a statutory requirement of Section
10 that unless the court in which the 
first suit is pending also has juris
diction to entertain the second suit
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tlhe stay shall not be granted, that 
causes great hardship. Suppose, the 
court has an exclusive jurisdiction 
to find out whether a person is a 
tenant or not under the Rent Control 
Act. Now, the other party has filed 
a suit as the caure of action trespass 
In a civil court. The defendant con
tends in such a suit that he is a 
tenant. The main issue is whether 
the person is a tenant or not. That 
is pending in one of the two courts. 
But the other court has no jurisdic
tion to entertain the second suit. It 
is submitted that the remedy for stay 
of a subsequent suit should be avai
lable only in the interest of justice 
and that it should not be denied on 
certain technical grounds.

MR. CHAIRMAN: You have spelt 
out in your memorandum, in the pre
cise manner, how Section 10 should 
be amended. That will be considered.

SHRI D. R. DHANUKA: I have
formulated the amendment.

MR. CHAIRMAN: Yes. We have 
received it just now. It will be consi
dered.

SHRI DINESH JOARDAR: You are 
suggesting an amendment to Section
10. That is not in the Bill itself. You 
want to insert a new one.

SHRI DHANUKA: Yes, Sir. There 
are a few amendments suggested by us 
which are not ia the Bill itself. I am 
bringing them to your kind notice. 
We welcome the provisions in the Bill 
regarding Section 11. I want to divide 
Section 11 into two parts. Firstly, it is 
suggested in the Bill that Section 11A  
be added. Then it is also mentioned 
against 11A “ that the provisions of 
section 11 shall, so far as may be, 
also apply to—

(a) every proceeding in execution,
and

(b) every civil proceeding other
than a suit/9

We welcome the above provisions in 
the Bill.

As far as Section 11A  is concerned, 
I have made a suggestion in my 
memorandum on page 2.

Another suggestion regarding Sec
tion 11A. At present, it is requirement 
of Sec. 11, that a court of law which 
decides the first matter must have 
court jurisdiction to try subsequent 
suit before the decision of the court 
can operate as Resjudicata. The said 
artificial requirement dotes not serve 
any useful purpose. This suggestion is 
consistent with our suggestion regard
ing Section 10 also. I submit that the 
following words in section 11 of the 
code be deleted:

‘In  a court having jurisdiction to
try subsequent suits.”

We have nothing to say fttgarding 
amendment to Section 20.

SHRI SAWAI SINGH SISODIA: 
Do you find any difference between 
summary proceedings and execution 
proceedings?

SHRI DHANUKA: For example, an 
application is filed under Section
41 of Presidency Small Causes Court 
Act. In come of the proceedings, 
matters can be decided merely on 
an affidavits without recording of 
oral evidence. The execution pro
ceedings are not summary proceed
ings. An order passed in an execu
tion proceeding amounts to ‘decree’ 
within definition of the said word 
under the ‘code’ . A  decision given in 
a summary proceeding should not 
operate as resjudicata  in a subse
quent suit.

SHRI NITIRAJ SINGH CHAU- 
DHARY: In summary proceedings, 
there is no appeal.

SHRI DHANUKA: It is true that
according to existing law, orders 
passed in summary proceedings do 
not operate as res-judicata but 11A 
is wide enough to change the said 
well settled law which is not desir
able.
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We have nothing to say about 
amendments to Section 25. We wel
come these amendments.

Regarding Section 34, clause 14 in 
the Bill, in our respectful submission, 
this provision is not adequate First
ly, we feel that such a provision 
would lead to unnecessary on the 
question as to whether the transac
tion a commercial transaction or 
not. Secondly, we feel there is no 
justification for this distinction. 
Thirdly, even if the amount of the 
decree is less than Rs. 10,000 why 
there is no reason as to the Court 
should not award interest at current 
market rate. Therefore, the Bar 
Council is of the view that discretion 
should be given to the court to award 
the maximum rate of interest; it— 
may be allowed upto the maximum 
rate on unsecured loans or 12 per 
cent whichever is higher depending 
upon the facts and circumstances. 
Therefore, where there is a decree 
for money, let there be a judicial 
discretion. In this respect, kindly 
see our suggestion no 5 on page 2 
of our memorandum. We have pro
vided that the court should have the 
power to award the maximum rate 
of interest which is allowed under the 
State Law.

We are divided in our submission 
on the question whether an objection 
as to nullety of decree on ground of 
error cf jurisdiction should be allow
ed to be taken in execution, when 
a party has every opportunity to 
raise such a question in the original 
proceeding. Some members of the 
Bar Council are strongly o.f the view 
that the Judgement debtors should 
have a right to challenge direction 
of court which passed the decree 
even at the stage of execution. I am 
of the view that such a contention 
should not be permissible at the 
sta"e of execution.

As far as Section 21(b) is concern
ed, we represent both the opinions 
for your kind consideration. Mr. 
Deshpande is opposed to Section 
21(b).

781 LS— 13. ;

SHRI DESHPANDE: I oppose this 
for the simple reason that any pro* 
ceedings can suffer from infirmity in 
two ways, firstly, for lack of jurisdic
tion and secondly where orders are 
passed which are contrary to law. 
Take for example a Sub-inspector of 
Police. When a complaint is made, 
he just decides the case. And the 
proceedings are declared null and 
void. Justice must be restored to the 
affected person. No delay or haate 
or expediency should be made a 
ground for denying the fundamental 
right of natural justice. For example, 
under article 226 of the Constitution, 
even after 10 or 15 years a judgment 
was challenged in regard to manage
ment of (Xavior) schools and it wa* 
discovered that such a thing was 
wrong. Such a challenge should not 
be barred on the ground that there 
is second ndgation or third litigation 
or whatever it is.

So far as we are not making any 
fundamental change in the inheritance 
Jaw, the property right, the second 
litigalion and third litigation is only 
a disguise nothing else. This is no 
obstacle or impediment a according to 
low. Sometimes we flnd that the 
authority acting on certain basis of 
statute has no power to act at all. 
There should be objection to challenge 
jurisdiction of an authority at any 
stage. Such a defect may be dis
covered even after 10 year?. We are 
discovering certain things after 10 or 
even 15 years. That should be a 
continuous process. We must allow 
it. This is conducive to the growth 
of proper administration of justice.

SHRI S. K. MAITRA: How could
o quwtion with regard to jurisdiction 
be raised in the executing court? Once 
a decree is passed, the executing 
court has to execute the decree. 
If somebody wants to challenge 
the decree, he has to challenge 
it in the original court which passed 
the decree or the superior court. The 
executing court i« not the forum.
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SHRI DESHPANDE: Th3 executing 
proceedings are a part of the suit it
self. Appeals are provided for in our 
courts. If I raise an objection as to 
the validity of jurisdiction, that ques
tion should be taken up by the exe
cuting court itself.

MR. CHAIRMAN: So far as this
question is concerned, a new clause or 
a sub-clause to Section 21 has been 
suggested. There are two opinions 
on that. Even if there was a unani
mous opir’on, we want to have the 
opinions of other Bar Councils also. 
So far as the Committee is concerned, 
we want to have all shades of opinion. 
Later on, we will consider what it 
should be.

SHRI DHANUKA: I am merely
content in placing this view-point be
fore the Committee. Even a trans
feree court goes into the question of 
jurisdiction of the court which passed 
the decree. It does create a situation 
which normally should not be allowed 
to be created. You may kindly con
sider it.

Now, I come to suggestion No 9, 
p. 3 of the memorandum. Under 
section 47 pre-decretal agreement can 
be put forward as a bar to the exe
cution of the decree. Suppose prior 
to the passing of the decree, it is 
agreed between two parties, “Let the 
decree be passed. We will not exe
cute the decree.” Sction 47 should 
be amended by putting a sub-clause 
saying that unless the executing court 
shall not recognise a predecretal 
agreement unless the same is in 
writing and is made part of the decree 
sought to be executed.

Section 60 deals with exemptions. 
Certain amendments are also suggest
ed in the Bill. We have also for
mulated one or two amendments for 
your kind consideration. There is 
an exemption to houses and buildings 
belonging to agriculturists from being 
attached. Our submission is that it 
should be only one house belonging 
to an agriculturist actually occupied 
by him which should be exempted.

There should be an explanation that 
“an agriculturist is a person who cul
tivates the land himself” so that new 
types of agriculturists are not covered 
by it. If you give exemption to 
houses and buildings irrespective of 
value, the protection may be exces
sive. We have no objection to giving 
protection to agriculturists. Let it 
be there. We believe that as far as 
the value is concerned, if you specify 
the value, it might create complica
tions. S0 it should be “one houses ac
tually occupied by him” . There should 
also be an explanation that“an agri
culturists is a person who personally 
cultivates the land.” We have taken 
that definition from the Bombay Ten
ancy Act. Some such restriction 
should be there.

We are suggesting one more amend
ment to Section 60. Tools or artisans 
are exempted. We feel that books 
and magazines, literary works, and 
instruments which are necessary for 
professional persons should also be 
exempted. Such a situation may 
rarely arise. But, on principle, sup
pose somebody who is a lawyer or a 
doctor is involved and he may have 
taken same loan for buying these 
things, books, instruments, etc need
ed for his profession. When the tools 
of artisans are exempted from attach
ment these books, instruments, etc. 
should also be exempted from attach
ment. If somebody is doing business 
in these things, then, of course, no. 
This is one more suggestion that we 
thought should be brought to your 
kind notice.

MR. CHAIRMAN: So far as an
agriculturist is concerned, you sug
gest that only one house should be 
exempted. You say tihat if you specify 
the value, it may create some com
plications. Can you suggest an 
upper limit that should be fixed? The 
majority view is that there need not 
be any fixation of price. You may 
stipulate it ns on house occupied 
by the agriculturist, whatever be its 
value. Nothing more. Let the term 
‘agriculturist’ be defined.

SHRI NITI RAJ SINGH CHAU- 
DHARY: Suppose a person owns a



house in Bombay and another else
where. For which house should he get 
the exemption?

SHRI DHANUKA: Exemption
should be given To whichever house 
he occupies as an agriculturist.

SHRI NITI RAJ SINGH CHAU- 
DHARY: Do you mean the house
occupied for agricultural purposes?

SHRI DHANUKA: I agree, Sir.
That is the spirit of the suggesion. 
I am glad the Minister has put it 
better ttian ourselves.

SHRI NITI RAJ SINGH CHAU- 
DHARY: You want that the term
‘agriculturist’ should be defined. An 
Explanation V to Section 60 has been 
proposed and included in the bill at 
page 9.

SHRI DHANUKA: You are right,
Sir. If had escaped our notice. Our 
suggestion is that it should not be given 
unless the person cultivates the land 
personally there should be physical 
participation. You may consider the 
question as to whether the Expla
nation should include those not ac
tually cultivating the land. There 
are two views possible in this regard 
and you may examine them.

SHRI NITI RAJ SINGH CHAU- 
DHARY: Thank you very much.

SHRI DHANUKA: We welcome
the deletion of Section 80.

SHRI RAJDEO SINGH: How, do
you think, should the farm-house be 
treated?

SHRI DHANUKA: We have no
objection to that house alco being 
exempted. But the only object of 
bringing forward this suggestion is 
to prevent misuse since the provision, 
as it stands, relates to *houses and 
buildings’ . Therefore, Section 60, 
sub-clause ĉ ) capable of being 
misused.

SHRI RAJDEO SINGH: Only those 
houses should come in, which he has, 
rented.

SHRI DHANUKA: Suppose an
agriculturist has spent Rs. 1,0001- it 
may be a very small house. Let it be 
exempted; but the words should not 
be ‘house and -buildings’ without any 
limitation. We tiave suggested some 
exemption. You may consider same 
more exemptions, if necessary. We 
have no objection to 1 or 2  residential 
houses; but if a person owns 4 houses 
at different places, it will create com
plications .

SHRI SATYENDRA NARAYAN 
SINHA: He may have small farms
at four places.

SHRI RAJDEO SINGH: What is
to be done if he lives in a village but 
has got a house in the city or dis
trict headquarters; and he uses the 
latter for residence?

SHRI DHANUKA: Whatever is
his original place of residence, that 
house alone should be exempted. 
Suppose he takes loans from nationa
lized and cooperative banks. He can 
have a limited immunity. If he has 
got too many houses, the nationalized 
banks will not be able to exert pres
sure on him, to return the amount.

SHRI SYED NIZAM-UD-DIN: Let
us put it as “houses capable of being 
used for land operations.”

MR. CHAIRMAN: As far as you
are concerned, you probably feel that 
unlimited exemption should not be 
given to the agriculturist. There 
should be a limit, governed by the 
natural needs of the agriculturist. The 
rest of the properties should not be 
immune from attachment. Is it so?

SHRI DHANUKA: Yes, Sir; it is
quite correct.

SHRI DINESH JOARDER: Does
your suggestion regarding definition 
of the word ‘agriculturist’ involve his 
applying his own labour in the form 
of tilling etc. or appointing labour 
to work for him? He becomes just 
a middle man, in the latter case.
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SHRI DESHPANDE: Much of the
confusion arises because we have 
adopted certain definitions for the 
sake of convenience. Further defi
nitions can be added on the basis of 
what we find in several other Acts. 
Once personal Cultivation jg accept
ed as the basis, all cultivators any
where in India wi-1 be covered. Per
sonal cultivation has been defined as 
one including that through the mem
bers of the family of the agriculturist 
or through his servants. It lays 
greater emphasis on the actual tilling 
through him or his servants.

MR. CHAIRMAN: The hon. Minis
ter drew your attention to the fact 
that whether a person is an agricul
turist or a tenant, he should be given 
that exemption, as long as he is rent
ing a house. Other accessories may 
also be included. The rent of the 
house will be subject to the normal 
law and not be exempted. That is 
exactly how it is to be defined. Can 
we understand that this is your stand?

SHRI NITI RAJ SINGH CHAU- 
DHARY: You had suggested that a
person who cultivates personally is 
defined as an agriculturist in the 
t?n mcy laws. It is true; but you 
would agree that the main definition 
of the term is not identical in the 
various State tenancy laws. There || 
some difference. In Maharashtra ana 
Madhva Pradesh, the definition is 
identical to the present one. You 
would agree that the definition of the 
cuUivctor as a person who cultivates 
personally, should be the same 
throughout India and not vary from 
State to State.

SHRI DESHPANDE: That is my
considered view, Sir.

SHRI NITI RAJ SINGH CHAU- 
DHARY: Personal cultivation should
be defined in the CPC itself; and not 
left to the tenancy laws.

SHRI DESHPANDE: Yes, Sir.
That protection should be given.

SHRI SATYENDRA NARAYAN 
SINHA: With regard to Section 80, k

it has been urged by the representa
tives of the State governments that 
it should stand as it is, because 
according to them, the notice period 
of 2 months enables them to settle the 
cases without recourse to courts.

SHRI DHANUKA: During the last
17 years of my practice, I have 
appeared for the government, private 
parties as well as corporations. Acc
ording to my experience, this pro
vision is meaning less for various 
reasons. Matters are hardly settled 
within the notice periods. Secondly, 
in the case of injunction-suits and 
urgent matters, the suits have to 
be filed without giving notice. In 
Bhag Chand’s case, the Privy Coun
cil had said that notice period was 
compulsory. Some judges keep their 
eyes closed to this. On many occa
sions, the claims require to be amen
ded for some reason or the other. If 
a party wants to amend the claim, 
they say that he cannot do it, since 
the amended part of the claim is not 
in the original notice. Because of 
this, many good claims have been 
defeated in the past. I had said this 
in 1970 also, before the earlier Com
mittee. After all, if a person files a 
suit without giving notice and the 
State is really interested in settling 
it, a settlement can b^ effected. 
Therefore, a genuine opportunity for 
settlement would always be there. 
Secondly, nobody would like to 
fight a litigation unless there is an 
urgency even if Section 80 not be 
there. There would be no hardship 
either to the State or to the citizens 
if Section 80 of the Code is deleted. 
People would still giive notice and 
rush to the court only when there is 
an urgency. Let there be no fetter 
on the right of the citizen to move 
the court.

MR. CHAIRMAN: We have liste
ned to various State governments on 
the question whether Section 80 
should be deleted, as proposed in the 
bill, or it should be retained. There 
*re divergent opinions. Can you 
furnish this Committee with statis
tical information on the operation of



187

Section 80? It may be a rough esti
mate; but it would still help us.

SHRI DHANUKA: There is a con
sensus of opinion among the lawyers 
that Section 80 should be deleted; we 
are unanimous about it; but to pro
vide statistics will be very difficult.

MR. CHAIRMAN: I know it.

SHRI DHANUKA: It is very rare 
that suits are settled through Section 
80. If statistics are available, we will 
definitely forward them to you. Now. 
about Sec lion 82, we feel that the pre
sent provisions are adequate. It is 
now suggested that the copy of the 
decree must be forwarded to the Gov
ernment Pleader; that the time should 
be extended and that new, additional 
safeguards should be provided. After 
all, the Government is also represent
ed by lawyers. There is already a 
provision that no decree against the 
State should be executed unless a no
tice is given. Let the Government 
satisfy the decrees or obtain the stays. 
Why should there be any additional 
provision?

Now about the question whether 
Section 87B should be deleted. There 
is no question of requiring the consent 
of the Central Government. There 
are various suggestions in the bill with 
which we agree. We have given only 
the outlines of the reasons wherever 
we do not agree. We have given only 
the outlines of the reasons wherever 
we do not agree. Section 87B is 
about suits against rulers of former 
States.

SHRI S. K. MAITRA (LAW MI
NISTRY) : After the princely privi
leges were abolished and the Bill 
concerned was passed, Section 87B 
has been modified. It is now confined 
to the events prior to the Constitu
tion.

SHRI DHANUKA: I agree, tfhat 
suggestion may be deleted, since it is 
covered. We now go to Section 100  
1 o. our suggestion 1®. I have sug
gested that there should be power

to allow withdrawal of money depo
sited in court in disputes relating to 
maintenance.

SHRI SATYENDRA NARAYAN 
SINHA: Before going on to Section 
94, 1 would like to know something 
with regard to Clause 31.

What about clause 31 on page 11 
in the Bill?

SHRI DHANUKA: We support it.

As far as Section 100 regarding 
second appeal is concerned, we are 
not in favour of issuing a certificate. 
Coupled with that, if you kindly see 
provisions in Order 42, we believe 
that they will not serve any purpose 
Sometimes even the good mauur* 
may be rejected. Let the second ap
peal lie on a substantial question of 
law. But we differ only on giving 
reasons for the certificate being is
sued.

MR. CHAIRMAN: What happens 
if the matter is rejected?

SHRI DHANUKA: If the matter 
is rejectedf it means it is not admit
ted. Then the remedy in such cases 
is only under Article, 136 of the 
constitution of India.

MR. CHAIRMAN: Do you suggest 
that the reasons should be recorded?

SHRI DHANUKA: There are two 
ways of looking to the problem. The 
first one is that whether it is first 
appeal or second appeal t reason* for 
summary dismissal should be record
ed. Secondly, it will add to the 
work. We are of the view that un
less the present system is shown to 
have worked unsatisfactorily in this 
respect, the necessary burden should 
lot be put on the court of recording 
reasons at the stage of admission 
Normally, reasons are not recorded.

offR l SATYENDRA NARAYAN 
STNHA: Is there any law or practice 
which requires a certificate to be
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given by a pleader in the second ap
peal?

SHRI DHANUKA: There is no 
practice. But, at the time of admis
sion, an appellant has to justify that 
the appeal is covered by Section 100 
of the Code. Otherwise, the matter 
will be dismissed. We do not have 
any practice of Certificate being 
filed alongwith second appeal.

SHRI NITI RAJ SINGH CHAU- 
DHARY: That is the practice in the 
Calcutta High Court also.

SHRI DHANUKA: According
to me, it is a matter of formality; 
it is not a matter of much impor
tance. But the point is that if they 
give reasons, that may work the 
other way round also. Therefore, 
let it be left to judicial decision.

SHRI DESHPANDE: I agree that 
many matters are frivolously admit
ted. This: restriction is valid. I must 
frankly confess that very few mat
ters are dealt with on pure ques
tions of law. We also deal with facts. 
If a hearing is confined only to law, 
it cannot go on for more than three 
hours. The hon. Member’s question 
is correct.

MR. CHAIRMAN: The role of the 
lawyers i3 to assist the court. There 
is nothing new to my mind. But the 
authority is that of the court.

SHRI DESHPANDE: I want the 
Sub-Committee to note the actual 
state of affairs. We also assist. 
Many times our assistance is more 
to the client than to the court.

SHRI HOLAY: Section 115. If a
writ petition is filed, the Cost of 
copying is . more because we have to 
file all copies of documents as annexu- 
res in a writ petition. Now a days the 
rate of typing are so high that in a 
recent petition I had to pay large 
amount for getting it typed.

We will file revision application 
alongwith copy of the order and we

are not required to file copies of 
other documents as annexure in case 
of revision application. The remedy 
of civil revision application is chea
per and should not be taken away.

SHRI DHANUKA: As far as Sec
tion 123 is concerned, we are sorry 
for the omission of the letter (e) 
within brackets in the second line of 
our suggestion 2 1 . The Bar Council 
is the statutory body which has an 
electorate consisting of all the advo
cates in the State. In my opinion, let 
the attorneys and advocates chosen 
by the learned Chief Justice be 
there, but that the elected represen
tatives of the Bar should have a place 
in the Rules Committee constituted 
under Section 123.

SHRI NITI RAJ SINGH CHAU- 
DHARY: I would suggest, in regard 
to your suggestion 2 1 , that we delete 
the words *of Maharashtra* because 
the CPC is applicable to all the 
States.

SHRI DHANUKA: I respectfully 
admit the mistake: please excuse.
Suppose the Bar Council wants to 
appoint somebody else, it should be 
permitted. We have not suggested 
the deletion of the word ‘high court* 
either.

Then in our suggestion 23, we have 
said that certain provisions should 
be uniform throughout the country 
for all the courts. I would refer to 
Clauses (12) and (15) of the Let
ters Patent in particular. Suppose
I file an appeal against n judgement, 
of d Single Judge in High Court 
There would sometimes be a discus
sion for days together on the ques
tion whether order under appeal 
amonut to ‘Judgment’ under clause 
15 of Letters Patent and whether an 
appeal lies. The List of Appealable 
Orders is provided in Civil Procedure 
Code. Why should there be different 
provisions for appeals. The same 
should be made uniform.

About Section 141 of the code, I 
have submitted that it should be ap
plicable to writ petitions and all



other proceedings. In the bill it is 
stated that it shall not apply to wirt 
petitions.

SHRI NITI RAJ SINGH CHAU- 
DHARY: I invite your attention to 
Clause 40 of the bill at page 14, 
wherein Section 100A is sought to be 
added.

SHRI DHANUKA: We welcome it; 
that is why we are silent about it. 
We also feel that once the second 
appeal is there, no further appeal 
should lie; but so far as the original 
appeal is concerned, it will not be 
applicable.

SHRI NITI RAJ SINGH CHAU- 
DHARY: Do you want Clauses 12 
and 15 of the Letters Patent also to 
be deleted?

SHRI DHANUKA: Yes, Sir. I
would suggest that the simple List 
of Appealable Orders be provided.

SHRI NITI RAJ SINGH CHAU- 
DHARY: I refer you to Clause 40 
and Clau-e 15 of the Letters Patent.

SHRI DHANUKA: There is a
positive suggestion there. Clause 15 
of the Letters Patent lays down that 
appeals shall lie against judgement 
Different high courts have taken 
different views on the definition of 
the word judgment; Even. Hon’ble 
Supreme Court has not resolved the 
controversy so far on diverse inter
pretations of the said word by diffe
rent High courts. That word has been 
defined as an order which determines 
the rights. The right to file an ap
peal should be governed by the List 
of Appealable Orders and the usual 
provisions in the CPC.

MR. CHAIRMAN: Can you say 
something about your suggestion 23?

SHRI DHANUKA: The Letters
Patent consists of various things, in
cluding testamentary jurisdiction, 
jurisdiction over the minors etc. 
about which we are saying nothing. 
But the jurisdiction to try suits

should be governed by the CPC, 
That would make it more simple and 
provide a greater certainty. Clauses 
12 and 15 of the Letters Patent have 
led to a lot of difficulties which can 
be avoided.

SIIRI DESHPANDE: The reason 
for our suggestion 23 is this. There 
are two methods of appeal. In on« 
case, the appeal is against the judg* 
ment of the high court which is not 
governed by the CPC but by clause 
15 of Letters Patent. Let all appeal be 
governed by code of Civil Procedure.

SHRI DHANUKA: It is found on 
some occasions that the time for de
positing certain amounts, maybe 
under the consent decree or order 
of the court, expires, and the court 
is unable to extend time for the 
same even in genuine case. We have 
therefore, given the suggestion 26, 
with a view to prevent this help
lessness of the court in proper cases.

Our suggestion 27 is necessary to 
be considered as some times interim 
orders are not continued by a trial 
court on the dismissal of the suit till 
the appeal period expires on the 
ground that the court has become 
functus officio. Once the court decides 
the matter, it should have power 
to continue the interim orders, 
if it so decides till the appro
priate proceedings are taken in 
higher court. As far as Order I is 
concerned, we welcome the sugges
tion regarding rule 10A. We have 
also suggested rule 10B. We have 
suggested that the court may allow 
intervention. It is being done in the 
High court and the Supreme Court. 
Therefore, from the point of view of 
simplification, we suggest that In 
case a decision is going to aJTect out
siders, a body of persons should be 
allowed to be represented.

As regards Order X, there is sug
gestion No. 3 at P- 6* Suppose a plaint 
filed in Calcutta court is required to 
be presented in Bombay court. It wiH
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tak'j sume time before the plaint is 
represented before proper couit. My 
submission is that when one court 
returns the plaint for presentation 
to another court, let a time limit be 
fixed within which the plaint will 
be liled in another court. Let conti
nuity be not disturbed. Suppose the 
plaint is returned today and if it is 
to be filed tomorrow because it was 
filed on the last day, even if the 
whole period is excluded, the whole 
thing will become time barred. That 
is why I have suggested this amend
ment.

Now, I come to suggestion No. 5 
When an ex parte decree is to b? 
passed and the defendant does not 
appear in.the court, as far as Presi
dency towns are concerned, the court 
does not dispense with the oral evi
dence at all even in clear cases. Take, 
for example, a suit on pro-note. Sup
pose the defendant is not there. The 
court should be empowered to pass 
an ex parte decree on the basis of 
documents tendered if the court wants 
to do that. The court may not in
sist on oral evidence. But if there 
is a suit for damages in an accident, 
if the defendant does not appear, 
how can the court decide the quan
tum of compensation without oral 
evidence. So, the court should be 
empowered to take oral evidence in 
such cases. In other cases, the court 
may be permitted to proceed on 
documents tendered without going in 
for an oral evidence. It will save 
the time of the court also.

In the case of ex  parte decrees, 
there are two remedies available to 
the party. He may file an applica
tion for setting aside the same or he 
may file an appeal. I submit that the 
party should be allowed to choose 
only one remedy. He must not be 
allowed to pursue both the remedies. 
I f he files an appeal, let him continue 
with that. If an application is also 
pending, it creates unnecssary 
problems.

Then, I come to suggestion No. 8 
at far a$ books of accounts of big

companies are concerned, of a third 
party is not concerned with the case it 
all. Suppose there is a dispute bet
ween two persons. You ask third 
party, a big company, to produce the 
books of accounts, Let them file 
certified copies coupled with an affi
davit that they are correct copies so 
that in every single cases, the third 
party is not required to produce 
books of accounts.

There is another suggestion in 
regard to Order XVII which affects 
us very much. It provides that if a 
lawyer is engaged in another court, 
the case shall not be adjourned. If 
the lawyer is sick, in that case, the 
case shall be adjourned at the most 
for a limited period so as to enable 
the party to engage another lawer. We 
oppose this amendment. We feel 
that there should be a judicious dis
cretion left in the court in respect of 
adjournment applications, depending 
upon the nature of the case. If in a 
given case a lawyer is busy in an
other court and if his case is likely 
to be over in a day or so, if both the 
parties agree and there is no previous 
bad record of adjournments, should 
the judge be prevented from adjourn
ing the case for a day even if it is in 
the interest of justice? It is a normal 
right of a litigant that one must have 
his case argued by a lawyer of his 
choice. If you have a hard and fast 
rule that no adjournment is allowed, 
then it will be very harsh both to 
the lawyer and the litigant. It should 
be left to judicial discretion of the 
judge.

SHRI SATYENDRA NARAYAN 
SINHA: Will it not make for equit
able distribution of cases?

SHRI DHANUKA: That process has 
already started. That is welcome. The 
question is that it should not leacT to 
injustice. There should be a discretion 
left to the judge to decide. In the Bill 
as it is, there is no scope left for dis
cretion at all. If the previous record 
is good, the conduct of a person is 
good, it should be allowed. If a per
son is in the habit of asking for ad



X9i
journments, then it may be refused. 
Supposing a person is busy in another 
court and his estimate had failed to 
keep himself free for that day, if you 
do not leave any discretion to the jud
ge, it will be very harsh in some gen
uine cases. I am not suggesting that 
the mere fact that a lawyer of the 
party is busy in another court it shall 
necessarily be the ground for adjou
rnment of the case. Let it be at the 
discretion of the judge to decide. If 
the judge find that a party is obstruc
ting the proceedings, he can refuse 
it the adjournment. If there is a gen
uine difficulty, adjournment should be 
granted.

SHRI SATYENDRA NARAYAN 
SINHA: That position is there even 
now.

SHRI DHANUKA: Once you say 
that the lawyer is busy in another 
court, the discretion to grant adjourn
ment is taken away from the court 
under the Bill under consideration. 
It will create hardships if in genuine 
cases the adjournment is not granted.

There is another aspect also. Some 
times, the lawer has already taken 
the fee. Suppose he is sick for 4 or 5 
days. If you say, 'No you engage 
another lawyer” , the litigant may not 
be in a position to pay to the other 
lawyer. It will cause a hardship to him. 
Let it be left to the discretion of the 
judge. It should not be a hard and 
fast rule that no adjournment shall be 
granted. That will not be conducive 
to the administration of justice. Some 
of the innocent litigants will suffer. 
Some lawyers will also suffer. Ultima
tely, justice will suffer.

SHRI DINESH JOARDAR: Some
provisions are there in the Bar coun
cil Rules that without the consent of 
the earlier lawyer, a party cannot en
gage another lawyer.

SHRI DHANUKA: Yes, Sir. The
provisions made in the Bill in this 
respect be deleted.

SHRI DESHPANDE: The difficulty 
is felt only in big cities, like Bombay 
where there is v High Court and o her 
courts and the la/vers are very busy. 
There should be a discretion left. 
What is exactly the purpose behind 
it?

MR. CHAIRMAN: It is obvious that 
delays take place in the matter of 
civil suits and proceedings. One of the 
causes is that lawyers are engaged 
else where also Or they are ill and so 
on. One of the suggetions is that hear
ing* should take place day-to-day. 
Therefore, we are trying to under
stand, if this section kept, who will 
suffer.

SHRI DHANUKA: The preparation 
of a case requires some time. The 
lawyer who is in-charge of a particu
lar case must have gone through the 
various proceedings and case- law and 
to engage another lawyer on the spur 
of the moment is too much of expec
tation. Secondly, our experience in 
Bombay is this. Suppose a lawyer is 
given one adjournment on the ground 
that he is busy in the other court; the 
second time, if he is busy, he wiM 
transfer his brief.

MR. CHAIRMAN: What is your ex
perience in Bombay about these ad
journments on these grounds?

SHRI DHANUKA: My experience 
has been that matters are sometimes 
kept back or adjounred, say, for one 
day or two days from 11 A. M. to 
12 P. M. and so on; My experience in 
Bombay is that matters are adjourned 
for a short time. I think if a lawyer 
who feels some difficulty in visualis
ing things he is cautioned that next 
time somebody e ŝe appear, that is bet
ter for the end of the justice rather 
than to put these matters in a strai- 
jacket and prescrible rule to be folles- 
wed mechanically. My experience is 
that Advocates in Bombay do not 
misuse and are also not able to mis
use the limited faci’ity of adjourn
ment available in appropriate cases.

SHRI HOLAY: Suits should be de
cided in a particular period. If they
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take more time, reasons should be re
corded in writing at the time of judge
ment. In that case, all those applica
tions for adjournment and other 
things will be included in that. In this 
way, record is being prepared and 
everybody apprehends that his name 
should not go on record, etc.

SHRI DINESH JOARDER: In the 
present Bill, there is a provision con
cerning the conduct of the lawyers 
also. If these provisions are made and 
the client feels that due to the negli
gence of his lawyer, his case has suf
fered. Will the lawer become respon
sible under the provision of the IPC?

SHRI DHANUKA: Sometimes it is 
said that a client may have a remedy 
against his lawyer. Therefore, in the 
main proceedings, in so far as it is 
reasonably possible, the litigants 
should not be deprived of their right 
to contest proceedings merely because 
they may have a remedy against the 
lawyer. There are so many situations 
which are required to be dealt with. 
If you put in a straight jacket, it will 
create complications.

SHRI DESHPANDE; M y experience 
is that we always ensure that there 
should be no adjournment. This is 
only happening recently. A good law
yer does not ask for an adjournment.

MR. CHAIRMAN: We will examine 
it. You have made a number of 
points. We are glad to hear them.

SHRI S. SISODIA: The adjourn
ments in High Courts are less than in 
other courts; they t f t e  place more 
frequently in other courts.

SHRI DESHPANDE: There such a 
question never arises.

MR. CHAIRMAN: You agree that 
adjournments not only involve cost 
but also delay the justice to one 
party or the other. Here, you are in 
agreement. We will consider it. But 
in doing so, we will see that other 
restrictions are not created.

SHRI DHANUKA: Order 43, sug
gestion no. 44 on page 12. We want 
that the remedy of appeal should not 
be curtailed. Now let us take sugges
tions 43 and 44 together. The List of 
Appealable Orders should not be cur
tailed. The provision in regard to 
pauper appeals has remained on the 
statute book for a long time. Why 
should his appeal be restricted only 
£0 the question of law? Once a person 
has been exempted from the payment 
of fee, his appeal thereafter must be 
on all the points. We have, therefore, 
suggested amendment in Order XLIV 
rule 1 sub-clause (2) and dele ion 
of the provision to the effect that 
such an appeal shall be only on a 
question of law.

SHRI DESHPANDE: The personal 
appearance of the pauper should also 
be dispensed with.

SHRI DHANUKA: One more sug
gestion. The judgments are reserved 
and they are, sometimes, not deliver
ed for months together. In Order XX, 
there should be a provision to the 
effect that Judgments shall not be 
reserved; but if they are reserved, it 
should be Stipulated that judgements 
will be delivered within 15 days from 
the date of conclusion of the hearing. 
We have said:

“In case the Court is unable to 
pronounce its judgement within 15 
days from the date of conclusion of 
the hearing, it shall state the rea
sons in writing for late delivery of 
the judgement.”

MR. CHAIRMAN: How much time 
is taken normally?

SHRI DHANUKA: It may sometimes 
take even 2 months, as a result of 
which the arguments are forgotten. 
The judgements are sometims dic
tated in the open court.

SHRI MUNDARGI: In a number 
of cases, the judgements are reserved, 
for 7 or 8 months. In the meantime, 
the judge may not be knowing what 
the lawyer had said.
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MU. CHAIRMAN: Now about

Clause S*4 of the bill at page 80, re
garding the time fixed for hearing. 
You should say that it should not be 
delayed unduly.

Now about the questionnaire. We will 
examine the replies you have given to 
it.

SHRI RAJDEO SINGH: In your 
reply 1 (b) you have said that the 
quality of judgement has suffered be
cause of the poor quality of the jud
ges; cannot the same be said about 
lawyers also?

SHRI DHANUKA: Yes, Sir; because 
the judges are recruited from lawyers,

SHRI DESHPANDE: I strongly
differ from this, Sir.

SHRI DHANUKA: The service con
ditions remain the same as they were
20 years ago. The civil judge gets 
Rs. 380/-, whereas a skilled worker 
in a factory gets Rs. 600/—p. m. We 
had stalwarts on the Bench 20 years 
ago.

SHRI RAJDEO SINGH: Similar is 
the case with lawyers. Their number 
has increased many times compared 
to what it used to be 20 years ago. 
The deterioration is all round, viz, 
among* judges, lawyers, litigants etc.

SHRI DHANUKA: I agree; but my 
answer is that a party can choose his 
lawyer but not a judge. If a judge de
cides a matter wrongly the party 
has to go on appeal for the rea
son that the State has chosen some
body who does not know law correc
tly. The conditions of service must be 
improved and best talent must be at
tracted to the Bench.

SHRI DINESH JOARDER: Do you also not feel that sometimes Judges are also responsible for the dely? Sometimes they attend the court at 12 noon, sit for 2 hours and leave thereafter..
SHRI DHANUKA: Yes, Sir; but 

that practice is not there in Greater 
Bombay. It may be there in the mo- 
fussil; it should be discouraged.

SHRI DINESH JOARDER; Our ex
perience is that adjournments come 
about since there is no time at the 
disposal of the judges.

SHRI HOLA.Y: Supppose there is 
a time limit of one year in Order XX, 
and it is provided that if more time 
is taken, reasons therefor should be 
given in writing, it would put a res
triction on the judge himself, since he 
will have to submit the reasons to the 
High Court. There should be a record 
for the delay.

SHRI MUNDARGI: In fact, the 
judges are responsible for the delays, 
to a greater extent.

SHRI DHANUKA: There is a prac
tice of citing too many cases and to 
present very lengthy oral arguments. 
The responsibility is on everybody. 
There is blame even on the witnesses. 
We have listed some of the reasons and 
given suggestions in regard to inad
equate number, quality, conditions 
o f service, the need for simplifying 
the prevailing procedure, dishonest 
litigation etc. The cost is also a fac
tor. We have also suggested that in 
appropriate cases the court must have 
the discretion to award higher costs.

As regards the dual system which 
is prevailing in the High Court, all 
of us are against it. Let them en
gage any lawyer. Why should there 
be any compulsion? As Mr. Holay 
pointed out, for example, sometimes 
witnesses like doctors are called 
from outside and the case is adjourn
ed resulting in costs and delay. The 
witnesses should not be required to 
come again and again.

About legal aid also, we have 
made certain suggestions. If the 
case is reasonable and arguable, on 
the basis of the financial position of 
the party, the legal aid should be 
made available. The Bar Council 
could formulate a scheme which 
could be worked out with the help of 
State Governments and other 
agencies.
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The States concerned should rise to 
the occasion and contribute their 
mite in reducing the cost as well as 
hardships to the common man. You 
have referred to Section 80. There 
also, the States are very much con
cerned. They must also do what
ever is necessary by responding 
and settling the suits.

There is also a suggestion to pro
vide for conciliation, compromise and 
all that. The prolongation of pro
ceedings of civil suits should not be 
there. The Committee will go into 
all these aspects. You learned 
members of the profession can also 
rise to the occasion to achieve these 
things.

I thank you on behalf of myself 
and the Committee for the valuable 
suggestions you have made. You are 
welcome to supplement your views 
later on also. You are free to send 
them to the Lok Sabha Secretariat.

SHRI DHANUKA: On behalf of 
myself and my colleagues, I am ex
tremely thankful to the Chairman 
and the Members of the Committee 
for the patient hearing given to us. 
It has been our proud privilege to 
give evidence before the Committee. 
If there are any other suggestions 
which occur to us in regard to this 
Bill, we will certainly send them to 
you.

Thank you, Sir.
(The witnesses then withdrew)

II BOMBAY CITY CIVIL AND SESSIONS COURT BAR ASSOCIATION,
BOMBAY:

Spokesmen: .
1. Shri P. K. Pandit, Advocate
2. Shri S. R. Rajguru, Advocate
3. Shri M. N. Kothari, Advocate
4. Shri K. R. Dhanuka, Advocate
5. Miss Sheela Bosci, Advocate

Then, you have, asked for sugges
tions about execution of decrees. 
Sometimes, the drawing of decrees 
takes a long time. Therefore, the 
court which passes the decree should 
be entitled to execute the decree 
forthwith. If a decree is to be trans
ferred to another court, the execution 
can be started on the basis of precept. 
You can forward a certified copy of 
the decree later on. The same court 
which has passed the decree cannot 
execute without certified copy of dec
ree but if it is to be transferred to 
another court, execution can com
mence without certified copy of dec
ree. There should be a similar 
facility available in all such situa
tion and once the court has passed 
a decree and there is no stay order, 
it should be allowed to execute the 
decree.

MR. CHAIRMAN: I must say, on 
behalf of the Committee, that ypu 
have made very valuable points. We 
have not been able to go through all 
the points that you have made in your 
memorandum and in your replies to 
the questionnaire. We will examine 
them c irefully and consider them at 
an appropriate stage.

I would like to say one thing here. 
So far as the various wings of the 
administration of justice are con
cerned, the judiciary and the bar, they 
all affect the society as a whole. 
This is a subject which requires an 
all round attention. Some unscrupu
lous parties harass innocent people.

[The witnesses were called in and 
they took their seats.] i

MR. CHAIRMAN: Mr. Pandit, do 
you represent the Bombay City Civil
& Snisions Court Bar Association?

SHRI P. K. PANDIT: Yes, Sir.
MR. CHAIRMAN: We welcome

you all to our meeting. Before you 
tender your evidence, I draw your 
attention to the Direction of the Spe
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aker which governs your evidence. 
The witnesses may kindly note that 
the evidence they give would be 
treated as public and is liable to be 
published, unless they specifically de
sire that all or any part of the evi
dence tendered by them is to be trea
ted as confidential. Even though they 
might desire their evidence to be 
treated as confidential, such evidence 
is liable to be made available to the 
Members of Parliament.

So far as this Bill is concerned, 
you have not submitted any written 
memorandum. Therefore, you are 
welcome to make your observations 
on any aspect of the Bill.

SHRI P. K. PANDPT: First, I would 
like to make my submissions on Sec
tions 10 and 11 which have not been 
dealt with in the proposed amend
ment. There are various tests which 
are prescribed both in sections 10 and
11 before a suit can be treated as 
res judicata. One of such tests is that 
the court by which the former suit 
was decided should be a court com. 
petent. to try the subsequent suit. 
According to us, this does not have a 
subsantial logieo behind it. This 
particular test which is a prerequisite 
for making a degree res judicata 3 25 
not necessary. There will be multi
plicity of litigations without any 
purpose. This particular clause 
could be deleted, if it is felt de
sirable.

MR. CHAIRMAN: So far as Section 
10 is concerned, we feel there is no 
amendment proposed.

SHRI PANDIT: Our suggestion is 
that the following words are not 
necessary: “Having jurisdiction to
Rrant relief’ and “having like juris
diction.” In this once an issue is pen
ding that is the crux of the matter. If 
an issue is pending before another 
pourt, then the subsequent suit should 
be stayed.

Section 11. The words “in a court 
competent to try such subsequent

suit” according to us, should not re
main. Even though the court may be 
incompetent for the purpose of trying 
subsequent suit, since the issue is 
already decided by the court it should 
be treated as res judicata. The court is 
competent for various reasons. We 
would like to enlarge the scope of 
the res judicata. Because that would 
avoid the multiplicity of litigations.

As far as sub-clause (b) of 11A of 
the proposed amendment is concern
ed, here I would feel that it may be, 
“civil proceedings other than suits 
to which this code applies.”

SHRI PANDIT: There are cases 
where the Code may not apply e.g. 
tribunals; but they relate to civil 
proceedings.

SHRI SATYENDRA NARAYAN 
SINHA: As Mr. Maitra had pointed, 
out, even in the case of a court which 
has not not got competent jurisdic
tion other than on certain issues, 
would it still apply to the res judt- 
cata?

SHRI S. K. MAITRA: In regard to 
the original estimate, that court was 
competent to decide because of larger 
issues involved.

SHRI PANDIT: I will give s^me 
illustration. To-day, if the City Civil 
Court in Bombay tries an issues, eg . 
whether a particular person is a tres
passer or not. The court will give 
only a finding to say whether he 
was, or was not one such. Once that 
verdict is given by a court, it should 
be binding on a subsequent court, if 
substantially the issue is the same. To 
say that even if in the city civil 
court a person is declared as a tres
passer he can still go to the Small 
Cause Court for declaration of tenancy 
will be meaningless. According to the 
present rule, the second court would 
not be affected by res judicata, 
because the first court would not be 
having jurisdiction to try the second 
suit. I am suggesting a small*modifi
cation to Clause 6-11, sub-section
(b) in the proposed bill. I would
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submit that we mav have the words, 
to which this Code applies.* A  similar 
wording we find in present Section 12 
of the present Code. Then about 
Clause 7 at page 3 of the bill. The 
present Explanation II may be re
tained, because the proposed Explana
tion in fact narrows down the scope 
of filing a suit against the Corpora
tion; and it makes a member of the 
public to go to the principal office to 
file a suit. Taking into consideration 
the costs involved in this it can be 
avoided. The present Explanation II 
permits * person to sue the Corpora
tion even at a place where it has a 
branch office; therefore, the present 
Explanation may be deleted.

SHRI S. K. MAITRA: The 54th 
Report of the Law Commission of 
Indian on the Code of Civil Procedure 
has dealt with this Explanation in 
para l-D-52 i.e. T>age 30. It says:

“Th? first part of the Explanation 
is, no doubt useful, since where a 
corporation has its main office at 

any place (in India), it is to be 
deemed to carry on its business 
there, irrespective of the nature of 
the work that is actually carried on 
there. But the latter part of the 
second Explanation is otiose. If 
no part of the cause of action arises 
at the place of the branch office, 
the corporation cannot, as the 
wording now stands, be said to 
transact business at the place. In 
the presence of clause (c), the 
purpose of the second part of Ex
planation 2 is obscure. Where the 

suit is instituted at a place where 
a corporation has a subordinate 
office, the court cannot dispense 
with the requirement that the 
cause of action must arise at such 
a place. If no part of the cause of 
action arises at a branch office of 
the corporation, a suit is not main
tainable in the court of that place. 
The latter part of the second Ex
planation, therefore, serves no 
useful purpose. We are, therefore, 
of the view that the latter half 
nhould be deleted” .

MR. CHAIRMAN: We will exa
mine your considered views, if you 
can send them on to us.

SHRI DINESH JOARDER: Mr.
Maitra, if an aggrieved person wants 
to aeek redress, would he be bound to 
po to the principal place o f busi
ness, under the present amendment 
to this Explanation?

SHRI S. K. MAITRA: One of the 
conditions relates to the cause of ac
tion. Secondly, the question relates 
to the point as to whether the 
property is located or where the 
cause of action arises either wholly 
or in part. If it does not have an 
office, it can still be filed at that 
place; in addition, it can also be filed 
at another place.

MR. CHAIRMAN: The amendment 
is not to curtail the facility for the 
party. As to whether it will lead to 
further complications, we will 
examine it. You can also send us a 
note. We will consider it.

SHRI PANDIT: We fully agree 
with the intention of the Law Com
mission. We however, feel that this 
wording will narrow down the scope 
and widen it.

MR. CHAIRMAN: We will consider
it.

SHRI PANDIT: Now, I come to 
cause 9. The object of the amend
ment is that no separate suit shall be 
filed by any party to challenge a 
decree on the ground that the pre
vious court which passed a decree 
did not have territorial jurisdiction 
to pass that decree. I submit that 
this bar may be extended, if possi
ble, even to debar a subsequent suit 
on any ground of jurisdiction.

MR. CHAIRMAN: This amendment 
is in addition to existing Section 
which remains a9 it is. After Section
21 of the Act, this Section shall be 
inserted.
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! SHRI PANDIT: By the proposed
\ amendment, no suit shall lie for the 
| purpose of challenging the validity
■ of a decree passed in a former suit
* on the ground of territorial jurisdic

tion. In other words, if a court has 
passed a decree, a party to that dec
ree cannot subsequently file another 
suit and say that the previous court 
did not have a territorial jurisdiction 
to pass that decree. We agree with 
the principle. What we want to 
submit is that not only the party 
should be debarred from filing a suit 
on the ground of territorial jurisdic
tion of the previous court but a party 
should also be debarred from filing 
a suit to challenge the previous dec
ree on any ground as to jurisdiction.

MR. CHAIRMAN: You want to
enlarge the scope of the amendment.

SHRI PANDIT: We may add the 
words “on any ground as to the 
want of jurisdiction of the court, 
which passed a decree*’—territorial, 
pecuniary and inherent jurisdiction.

MR. CHAIRMAN: Suppose we say 
only, “on any ground” .

SHRI PANDIT: It should be con
fined to jurisdiction.

MR. CHAIRMAN: Territorial
jurisdiction is there.

SHRi PANDIT: If you say, “ on any 
ground”, it will mean anything, such 
as “fraud” . It will be too wide a 
scope. It should be confined to 
jurisdiction only, territorial, pecu
niary and inherent jurisdiction.

Clause 14 is with regard to grant
ing of interest by a court. Our sub
mission is that the rate of interest 
may be allowed having regard to the 
conditioina which are prevailing to
day, A court should have the power 
to grant interest at the rate of 12 per 
cent and, for special reasons to be 
recorded in writing upto 15 per cent 
We submit that discretion should be 
given to the courts. If the court 
finds that a party has acted mala

fide with an intention to delay the 
proceedings, the court may grant a 
little higher rate of interest. No 
reasons may be recorded up to 12 
per cent. If it is beyond 12 per cent 
the court shall record the reasons. 
The maximum rate should be 15 per 
cent. I submit that the proposed 
amendment might give rise to some 
complications. The bank rate might 
go on fluctuating. It may not be 
possible for the courts to find out 
what the banks are giving from time 
to time. It should be left to the dis
cretion of the courts.

M R  CHAIRMAN: You want “6 per 
cent” be deleted.

SHRI PANDIT: It should be delet
ed. It should be up to 12 per cent 
and maximum 15 per aent wth 
reasons.

In the original Section 34, there 
are three types of interest. There is 
interest up to the date of filing a 
suit. That remains as it is even by 
this amendment. That is the contrac
tual rate as between the parties. 
Then, there is interest from the date 
of suit till the date of decree. That 
is the second type of interest. The 
third type of interest is from the 
date of decree till the realisation. As 
regards the second and the third type 
of interest, it may be awarded up to
12 per cent and, for special reasons to 
be recorded, upto the maximum of 15 
per cent.

Clause 16 on page & Today, the 
practice in most of the courts is that 
whenever a court finds that a party 
to the suit is delayir^g a litigation, 
even at an interim stage, the court 
puts the cost on the party. There
fore, the power the court exercises is 
very liberal. That provision being 
there, I think 25(6) may not be in
cluded, because then it will be im
practicable at the end of a suit to 
find out the costs. We will submit 
this suggestion in writing, if this is 
accepted.
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MR. CHAIRMAN: You are welcome 
to make any suggestion. We will 
consider it.

SHRI PANDIT: Clause 19. In our 
view, if the decree is to be transferred 
to another court, that might create 
complications and inconvenience to 
the party concerned.

Clause 22. Here, instead of the 
words “ lawful excuse’*, we suggest 
the words “reasonable excuse.” The 
word lawful is too wide.

MR. CHAIRMAN: If an excuse has 
to be lawful, it must be shown under 
a ccrtain law. But an excuse which 
is now governed under any law can 
yet be reasonable. So, a distinction 
perhaps lies between reasonable ex
cuse and lawful excuse.

SHRI PANDIT: We feel the word 
“ lawful” is very wide though not 
the word “reasonable” .

MR. CHAIRMAN; We will examine
it.

SHRI PANDIT: Clause 60 on page
8. regarding granting of exemption 
or to widen it in the case of agri
cult'iral labourers, domestic ser
vants. In our submission, there is no 
logic behind it as it is sought to be 
defined here. No d^ubt an exemption 
should be granted to a labourer, but 
it should be upto a certain salary. If 
a skilled labourer who is getting 
Rs. 700 per month is completely 
exempted by this clause and a clerk 
who may be working in a public 
institution getting Rs. 300 is not 
exempted by this clause, I don’t think 
there is any justification. I would 
submit that a minimum salary 
should be the criterion for exemption 
from execution or attachment and 
not any particular category of work
man as such.

SHRI NITthAJ SINGH CHAU- 
DHARY: Exemption is only limited 
to the residential houses. I think 
you are on clause 8.

SHRI PANDIT* I am on sub-clause
(c) of the present amendment. For 
the proviso, the following provisions 
shall be substituted:

SHRI NITIRAJ SINGH CHAU- 
DHARY: But the provision is that
“salary to the extent of Rs. 200 and 

remainder.”

This is the original provision. What 
is the provision in the Code? Clause 
24 refers to Section 60, sub-section 
(1) ( i ) . Under Clause 24(i)(c) the 
words “ two hundred xupees and one- 
half the remainder” should be sub
stituted by the words two hundred 
and fifty rupees and two-thirds of 
the remainder” .

SHRI PANDIT: Somebody has re
ferred to Clause 60 sub-section (h).

SHRI NITI RAJ SINGH CHAU- 
DHARY: No amendment :»i suggested 
to it.

SHRI PANDIT: Here, it is a com
plete exemption, irrespective of how 
much he earns. A minimum amount 
of salary should be the sole criterion 
for all categories of persons.

MR. CHAIRMAN: Through the
amendment being proposed to Sec
tion 60 also, certain other categories 
are being included. At page 9, Ex
planation V says that—

“ . . .  “agriculturist” shall include 
every person who depends for his 
livelihood mainly on income from 
agricultural land, whether as own
er, tenant, partner or agricultural 
labourer.”

You have also said that some subsis
tence allowance shouM be left out of 
attachment so that a certain per
centage should be excluded from his 
income.

SHRI PANDIT: Certainly. Sir,
because the Explanation which is 
suggested includes skilled labourers 
also.
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MR. CHAIRMAN: You may kindly 

send a note on- this. Th* idea ii that 
people belonging to the low income 
group should not be thrown on the 
street. If any category is not includ
ed therein, we should include them. 
You can suggest them to us.

SHRI PANDIT: Coming to page 12, 
clause 34, a new Explanation is sought 
to be added in the proposed bill. We 
would say that the scope of such an 
appeal should be limited, and the 
finding must be specified as a finding 
on an issue. Even though he has got
a. decree, he can go on appeal.

MR. CHAIRMAN: In the course of 
the findings, there might be some 
adverse remarks. What should be 
done if they remain there, although 
the ultimate result is in favour. The 
suggestion is that it should be allow
ed.

SHRI PANDIT: We agree with it. 
Otherwise, every observation of the 
court might be taken as a finding. 
Things should be defined; otherwise, 
the word “finding” would be too 
broad. Moreover. I would like to add 
the words “incorporated in a decree” 
in the 4th line of the Explanation, 
alter the words, “of the finding of the 
Court".

SHRI NITI RAJ SINGH CHAU- 
DHARY: You are suggesting a re
drafting of the definition.

SHRI PANDIT; We now come to 
Clause 39 i. e. Section 100 which deals 
with second appeals. We are of the 
view that the present Sectioh 100 is 
sufficient to limit the scope of second 
appeals, because it is confined only 
to the decision on questions of law. 
If we narrow down its scope further, 
it will be unjust to thte parties. A 
‘'substantial question of law’1 has 
very limited scope. A  party may feel 
that it involves such a question. The 
court may not agree.

SHRI SYED NIZAM-UD-DIN: 
What about (a) and (b) under Claus® 
**<4>?

SHRI PANDIT: I think that they 
are not reasonable. We feel that the 
present pr6vision meets substantially 
the ends of justfce, and I lee1 that no 
amendment is needed. There is one 
more reason. If the propsed amend
ment is put into effect, we might find 
that in practice, it would become more 
strict and narrow down the scope 
very much, because the High Court 
is required to grant a certificate and 
give reasons. If thte High Court were 
to do so at the time of every second 
appeal, there will be a little more 
reluctance in admitting second 
appeals. The second appeal i8 not al
ways a luxury; it may become a neces
sity. A party may feel that there is 
scope for going in for second appeal 
on the finding of a district court. 
Again, in sub-section (5) of Section 
100y it i8 suggested that the appeal 
shall be heard on a certificate of fit
ness. Suppose a High Court feels that 
there is a substantial question of law; 
it may say that it has been admitted 
only on a question of law. The hands 
of the High Court should not be tied 
down, that the High Court should go 
only into that question of law on 
which it is admitted and no others. 
I feel that will not serve the purpose.

MU. CHAIRMAN: You want the
whole Section to be redrafted.

SHRI PANDIT: Yes, Sir, this clause 
should be dropped.

Similarly, as regards the nertt 
clause i. e. clause 40, the amendment, 
that is proposed will very substantially 
take away the rights of the members 
of the public especially in this city 
for second appeal. That is available 
ta Bombay city, against the order of 
the. single judge o f the High Court, to 
go to the two Judges of the same 
High Court. Clause 40 seeks to 
delete that.

SHRI S. K. MAITRA: That is not 
confined to original court. This will 
apply only where second appeal has 
been he**d by a finite iwdge.

781 LS.—14.
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SHRI PANDIT: The only course te 
to go to the Supreme Court if it is 
permissible. The Supreme Court is 
beyond the reach of an ordinary man. 
We have got a remedy available in 
Bombay for a second appeal. At least, 
we have a chance to go to the same 
High Court, before two Judges. If 
this is done a^ay with, we will be 
deprived of the second aPPeal. So. 
clause 40 should be dropped.

MR. CHAIRMAN: We will examine 
that.

Do you feel that the time has oomc 
when in different cities, like Bombay, 
Calcutta, Madras, etc. wherever small 
courts are there, there should be a 
uniform system of law?

SHRI PANDIT: We agree to that. 
We have passed a resolution saying 
that the same procedure may be ap
plied to all metropolitan cities.

MR. CHAIRMAN: Would you send 
us a copy of the resolution?

SHRI PANDIT: Yes. Sir.

Then, I come to Clause 53, insertion 
of Section 148A, regarding a new 
system of filing caveat. Our submis
sion is that this system of filing caveat 
may be confined only to appellate 
proceedings, not to original actions. 
It will lead to tremendous complica
tions. It may also give rise to aome 
kind of mischief. If a party wants 
to do something wrong, it may go to 
the court to file a caveat in anticipa
tion to forestall a lawful action.

There are a number or ex  parte 
applications every day. A number of 
them are genuine for ex-parte injunc
tions. If you say, “You will not get 
•an injunction if there is a caveat filed 
in the court” , the end* o f justice will 
be defeated. *t should be confined 
pnly to appeals.

< MR. CHAIRMAN: The party can 
go to an 'appellate court and raise 
objection to the issue of a caveat.

SHRI PANDIT: There may be a 
number of genuine cases where * per
son wants protection against the 
high-handedness o f a person who is 
physically strong. He comes to the 
court to get the protection. If the 
other party has filed a caveat because 
he has got some bad desitfis in his 
mind, ae soon as he gets a notice, he 
will change the status quo. In civil 
courts in Bombay, there is a provi
sion that if an injunction is granted 
to a party and if the other party who 
is served with an injunction order is 
affected, the other party can go tp the 
court in 48 hours. The court, while 
grating an ex  parte injunction gives 
an opportunity to the other side to 
go before the court within 48 hours 
to get the injunction modified. That 
is the practice adopted by civil courts 
in Bombay. Before granting an ex -  
parte injunction, the court in deserv
ing cases also gives a notice to the 
other side. That system is very 
reasonable. When we come to Order 
X X X IX  ex parte injunctions, giving 
a notice in advance may be deleted. 
There is a provision in the Civil Pro
cedure Code, as it is, that the court 
may direct a notice to be given. That 
is already there. The court exercises 
that power in fit cases. Therefore, I 
would submit that though it is a good 
idea of filing the caveat, it should be 
confined to the appeals. In the origi
nal trial, if the caveat is inserted, 
there is a possibility of changing the 
status quo before a party comes to the 
court by sheer filing a caveat.

Clause 55 on page 18 of the Bill, 
sub-clauses 4 and 6.

Before a suit is withdrawn, the 
court shall again publish an adveV- 
tisement in the paper. Under sub
clause 6, when a decree is passed, the 
same shall be binding on all persons. 
According to me, this will have a far- 
reaching effect and the persons may 
be bound by injunction even though 
they are not aware o f the litigation.

Clause 57 dealing with wakalatqav.|a 
filed by an advocate. .



According to the existing ruJe, it is 
extended even to appeal proceedings. 
Our submission is that it should be 
dropped. That amendment is not 
there; it should be made. Because 
many times, the party goes away 
after the trial court matter is over.

MR. CHAIRMAN: That may affect 
the party also.

SHRI PANDIT: Yes, Sir. It may 
extend only to the same court when 
vakalatnaina is filed.

MR. CHAIRMAN: It involves cost 
and certain responsibilities also.

SHRI PANDIT: If the party has a 
confidence in the lawyer, it will be 
always welcome.

MR. CHAIRMAN; Anyway, we will 
examine it.

SHRI PANDIT: Kindly see page 
23. last five lines. This is very rea
sonable. We agree with it. ‘ But the 
inverse of it may happen which also 
should be provided in the amend
ment. The court may not have juris
diction to try a particular suit. An 
amendment is sought to be suggested 
by us so that the suit pending with 
the court remains there by amend
ment.

MR. CHAIRMAN: We will examine 
the matter.

SHRI PANDIT: Sub-clause (j makes 
a new provision. We would only 
submit that it gives rise to a little 
confusion as to what decision a court 
has to be intimated about. This is oa 
pa^v 24, last ten lines. This decision 
cannot be arrived at, unless the 
plaintiff is heard. Its intention may 
be intimated and he may bte called 
upon to make his submission. Now 
We come to page 25, rule lOB(vii). 
This provision limits the power j f  the 
court to extend the time for the pur
pose of paying the stamps. There 
should be no such, restriction for the 
.purpose 0f correcting the .valuation.
Xt shoujd be left to the discretion of 
the court. There may be many good

or bad reasons due to which tb« patty 
may not pay the stamps.

SHRI SYED NIZAM-UD-DIN: The 
words, “unless the Court, for reasons 
to be recorded” are used.

SHRI PANDIT: It is correct, Sir. 
The court might feel that the facilities 
are abused. The court gives its rea
sons for its action. Now we come to 
page 26, amending Order VIII, rulo
5, i.e. at line 40. In the next line it is 
said:

“ (2) Where the defendant has 
not filed a pleading1, it shall be law
ful for the Court to pronounce 
judgment on the basis of the facta 
contained in the plaint, except a* 
against a person under a disabi
lity, .. .” .

This is very necesary and we aro 
very happy to come across this. It 
is something which will save unne- 
cessaiy wastage of time. But instead 
of the words, “on thfe basis of the 
facts” , we can have “on the basis of 
statement of facts” or “on the basis 
of allegations of facts” . It is a matter 
of drafting. Now about rule 6C men
tioned in the middle of page 27 of the 
bill. I feel that between the time the 
court applies its mind and the time 
when the case is ready for taking upv
3 or 4 years might already have 
elapsed—which happens especially in 
Bombay. If the court comes to the 
conclusion that the counter-claim is 
to be excluded, then it should be tried 
as a separate claim there and then 
instead of excluding it completely 
and driving the party to the necessity 
of filing another suit.

MR. CHAIRMAN: It is there in the 
first part of 0C, wherein it is said:

“Where a defendant sets up a 
counter-claim and the plaintiff con
tends that the claim thereby raided 
ought not to be disposed of by way 
of counter-claim but in an indepen
dent suit/*

If that is done,

' . “ the plaint}ff may, at any time 
before issues are settled in relation
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, to th$ counter-claim, apply to the 
Court for an or£er that such 
counter-claim may be excluded.”

SHRI PANDIT: It m aybe excluded; 
but it may be treated as a separate 
claim by the same court.

MB. CHAIRMAN: That power is 
given to the court which may '‘make 
such order as It thinks fit” , if it finds 
it suitable. Anyway, your point will 
be examined.

SHRI DINESH JOARDER: The
question of exclusion cannot be de
cided unless it is heard. So, hearing 
toy the judge, of the issues viz. whe
ther they should be ^excluded or not, 
will take time.

SHRI PANDIT: He would have to 
pay the court fee again.

MR. CHAIRMAN: Before the court 
gives any order, it will hear it. The 
point is whether it will be included 
among the issues framed for the ap
propriate hearing.

SHRI PANDIT: This point, along 
with the one of treating it as a sepa
rate issue, may be clarified by the 
court in a manner that it may think
m.

MR. CHAIRMAN: It may be treat
ed as presumptuous. If a re-thinking 
is necessary, Government will exa
mine it.

SHRI PANDIT: Now we corns to 
clause 62(v). The period of 3 
fnenths, which is given, would be 
reasonable. The previous summons 
might have come back for various 
reasons. The party's address might 
be wrong; or he might be avoiding 
the service of the summons. It takes 
time to serve the summons. It is a 
small point; but in practioe, we find 
that it is important.

I now come to t^q reipedieg. open
io person?, p. 29, order 9, rule 13—

i # 2
the following Explanation shall be in
serted:

“Where there has be$n an appeal 
against a decree passed ex  parte 
under this rule, and the appeal has 
been disposed of, no application 
shall lie under this rule for setting 
aside that ex-parte decree.”

If a party has already resorted to 
two remedies simultaneously, if he 
has filed an appeal in the High Court 
as well as he has filed an application 
under this rule, in that case, his ap
plication should not be dismissed 
merely because his appeal is dismis
sed. The scope o f the two remedies 
ifl quite different.

SHRI S. K. MAITRA: If an appeal 
is dismissed, you cannot proceed with 
an application.

MR. CHAIRMAN: Mr. Pandit,
certainly, there should be a remedy 
available. One may go in for appeal 
or make an application. If he goes 
to file an appeal and his appeal la 
dismissed, should he Set the other 
remedy oi filing an application?

SHRI PANDIT: The «cope 0t the
two remedies is different.

MR. CHAIRMAN: Anyway, we will 
examine it.

SHRI PANDIT: Now coming to 
clause 63 of the Amendment Bill 
about introducing a new procedure of 
pre-trial proceedings, we must say 
that we are opposing it for the simple 
reason that in a civil litigation, the 
scope of litigation should be left to 
the parties. We find a similar provi
sion in the amended Criminal Proce
dure Code. But the^e it is essential
ly a matter, between a State and a 
party. Here, by examining the party 
on the very first occasion, we feel, 
the purpose of avoiding delay may 
not serve at all- It will, on the con
trary add to another procedure 
which is not there today and, perhaps, 
it might increase the delay. When 
the parties file a suit, the feelings ar* 
very strong in the beginning. The 
parties are in a mood to compromise 
at a *at«r stage. I quite appreciate 
the intentton. The intention is to cyt
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dewii tM  litigation. I do
not thank ttet wffl W  possible. It 
<&>ow>d be W*t to the frarttes concern
ed. This will only lead to mor* 
May.

Clause 65, p, 30. If that provision 
has to go, then this also Will have to 
go. In line 20, clause *5, the vrtr* 
-orally” will go. It is consequential. 
Even otherwise, there cannot be an 
oral admission in a court of law. The 
admission is made in writing which 
may be produced in evidence. There 
cannot be an “oral admission” in the 
court, except in oral evidence.

MR. CHAIRMAN: We will examine
it.

SHRI PANDIT: Coming to Clause 
69, page 32, regarding the list of 
witnesses and summons to witnesses, 
it says:

“On or before such date as the 
Court may appoint and not later 
than ten days after the date on 
which the issues are settled, the 
parties shall present in Court a list 
of witnesses.. .”

Ow' submission is that a time-liftiit 
j of 10 days will not be workable Arid 

jfrractkiable. Firstly, the list ot wit
nesses itself in a civil case may depend 
upoft various eirciftnstancfes. Givttigf a 
list o f witnesses in a civil case is not 
exactly the same thing as giving a 
list df* witnesses in a criminal cask. 
It the c^fencfent his to give a list oi 
witnesses, It will be very difftcwft f&r 
him to do so in 10 days* tinte. Many 
times, th£ defendant witnesses depend 
upon the plarfntilTs witness**. In a 
cSvil trial, many1 times, the Witnesses 
ate not available; they are caned 
from gotne other places, ft a party 
is asked to give a list of Witnesses 
within a particular time aft®* the 
issue js settled, that might lead to 
some kind of inconvenience after a 
trial starts. Today we do not give 
any list as such. We bring the wit
nesses when the trial starts. Thew- 
fore, that does not involve any 
waste of time and by giving the list 

R  in advance, I don't think any purpose

Will bis served. In civil tridU on a 
number of ooc&sions examining wit
nesses depend upon the course of 
trial.

MR. CHAIRMAN: To avoid delay 
in the proceedings in a civil suit, the 
defendant i« bound to say something 
trfirough a written statement. Why 
it is not possible for the defendant to 
submit a list also? What is your 
suggestion in this regard?

SHRI PANDIT: According :0
present practice in a civil court, it 
should be left open to a party to 
bring witnesses so long as they do 
not ask for adjournment oil that 
ground. At the most it may be pro
vided that no adjournment will be 
granted on that ground.

MR. CHAIRMAN: Clause 71 on page 
36. What is your opinion regarding 
c, d and e?

SHRI PANDIT: We oppose this
clause c, d and e to clause 71. I think 
it should be left to the discretion o f 
the court. Today, if an attempt is 
being made to delay the trial, the 
court not only refuses adjournment^ 
but it also grants oosts. U may not 
be necessary to include (cj and (d). 
Whenever an advocate accepts the 
cases, he cannot foresee that on a 
particular date two or three cases 
will come up for hearing. Whenever 
an advocate accepts a case, he works 
out his brief; he takes into account 
the interest of the party; he has to 
work very hard on that particular 
brief. All these things develop a con
fidence between an advocate and the 
client If a party engages another 
lawyer, I think it is not only an in- 
justce to the Advocate concerned, 
but it is also a great injustice to the 
party concerned. I would feel that 
it will not tferve any purpose. Second-* 
ly if one Advocate is busy, the next 
can always proceed. The court has 
many cases every day.

MR. CHAIRMAN: We Witt *x4Mto» 
this point.
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SHRI DINESH JOARDER: I£ this 

provision is put into practice, will it 
help all thofce lawyers who are not 
able to appear before a' court oh a 
particular date?

SHRI PANDIT: I quite appreciate 
your point of view. But if a court 
finds that a particular lawyer is not 
attending continuously, it can give a 
warning to that lawyer by saying that 
no further adjournment in that case 
will be given. Secondly, there ]s al
ways an element of personal skill 
ability, knowledge and labour which 
is peculiar for a lawyer.

4 SHRI DINESH JOARDER: For ex
ample, a few years after the enforce
ment of this law, it may create some 
inconvenience to the clients and tl»c 
lawyers. The lawyers should also 
think that they should not take too 
much time jn a particular case.

SHRI PANDIT: The relationship
between the two is a relationship of 
confidence. It is ’just like a doctor.

MR. CHAIRMAN: After all, there 
is an adjournment. You may call It 
this way or that way. That is why 
the Government has come forward 
with this proposal.

SHRI PANDIT: If anything is to 
be done in that direction, it may be 
done in a very much modified manner 
and not this. -

MR. CHAIRMAN: You suggest
that it may be dropped.

SHRI PANDIT: A balance has to be 
struck.

MR. CHAIRMAN: One has to look 
into the interest of the party con
cerned also. All the same, we must 
also see how far we can plug the 
loopholes and reduce delays and 
costs. Please, therefore, examine ft 
in all aspects.

SHRI PANDIT: We will certainly 
assist you in this work, Sir. Now.

with regard fto clause 73, sub-clause 
6A at page 38, our Association . very 
much appreciates the prtvision sought 
to be made, to file an appeal, without 
a decree. In Bombay, as elsewhere,, 
it is perhaps a nightmare to get a 
certified copy of the decree from, the 
court due to staff inadequacy etc. It 
takes about 6 months or even a year. 
You need not wait under this provi
sion for a certified copy, but can pro
ceed on the basis of the last para of 
the Judgment. I suggest that as in 
the case of a decree, a similar provi
sion may also be extended to orders 
which are interlocutory and appeal
able in nature. We do not find this 
now. When the interim Applications 
are disposed of, in the case of inter
locutory orders, appeals are filed, on 
the basis of the latter. In regard to 
rule 11 mentioned at page 39, I sug
gest an amendment which is not 
given here. In this case, instalments 
of extensions of time may be given, 
even though the other party may not 
agree. Under the present Section as 
well as under the amendment sug
gested, the court is not empowered to 
give instalments except at the time 
of the passing of the decree, or after 
it, provided the other party consents. 
To a limited extent, this Extension of 
time may be permitted, since parties 
have sometime genuine difficulties in 
making payment. If there are genu
ine, difficulties, one or two instalments 
may be given, even though the other 
Party does not agree. Qne application 
may be accepted by the court after 
passing of the decree, irrespective of 
the* opinion of the other parties. 
Many times, decrees are passed cx- 
parte. Parties come to know of, this; 
but they want instalments. Power 
may be given to the courts in this 
regard. Now we come to the ques
tion of fees to be included in the 
decree, They should be included, 
as 'mentioned at the end pf page 40 
of the bill viz.:

“2, In calculating costs, no amo
unt shall be included as pleader’s 
fees unless a receipt signed by the 
pleader or a certificate in writing 
signed by him and stating the axno-
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ij junt; i^ceived has been filed in 
.C ourt/’

There is no harm in giving and taking 
receipt; but at the time at which the 
decree is passed, the fees may not 
even have been discussed. The fees 
may depend on the volume of the 
case. Due to cross-examination and 
other reasons, the case might get pro
longed. On the contrary, suppose the 
cnse goes on for 10 days, the fees 
might depend on the work done by 
the advocate. In such cases, it would 
not be possible to give the receipt in 
advance. Secondly, certain kinds of 
fee6 are charged in advance but they
ii re not granted by the court. To-iay 
the official rate of the fees prescribed 
is Rs. 125 for the entire suit. This 
rate was fixed more than 40 ysais 
back. But nobody charges fees at 
this rate. Even if the lawyer charges 
something more or substantially 
more, the court does not give the 
fees which are charged from the 
ciient. It gives only the scheduled 
scale of fees. So what iq the point in 
producing a receipt.

MR. CHAIRMAN; Do you suggest 
that whatever is actually charged— 
whether according to, above or below 
the schedule—the amount entered in 
the decree should be according to the 
Civil Code?

SHRI PANDIT: Yes. Sir. Now 
about rule 1 of Order XXI. We very 
»u ch  appreciate the various amend
ments proposed for the purpose of 
minimising delays and avoiding mul
tiplicity of suits. At the same time, 
we will give some suggestions. Now 
about rule 5ft of Order XXI men
tioned at page 48. These are the 
claims and objections raised by parties 
in execution. We appreciate that it 
may not be decided as a separate suit 
"which might just delay the execution. 
Tt ig already implied here that in 
deciding such applications, the court 
raay take evidence, if necessary.

. MR. CHAIRMAN; Do you waut it 
to be made explicit!

: SKR1 P A N K T : Yes, Sir; *ectu«e 
it bars another suit. There should be 
no doubt about it. One point how
ever must be noted. If a separate 
suit is barred here or by an obstruc
tionist and all issues between obstruc
tionist and a decree holder are decid
ed by executive court then in every 
matter of execution o* a decree there 
will be a fresh trial between obstruc
tionist and decree holder. This will 
further burden civil courts and exu- 
cution of decrees will be further 
delayed. On the other hand under 
existing procedure all obstructionists 
do not file separate suits. We also 
appreciate that the appeal is provid
ed for.

Similarly, the same wording should 
be adopted in obstruction proceedings. 
Another thing that I would like to 
mention here is that in obstruction 
proceedings, very often, the question 
arises where the obstructionist comes 
to the court and takes up a convention 
and the court has no jurisdiction to 
decide that contention. Suppose I do 
not execute the decree of possession 
from a civil court. The obstructionist 
comes forward and makes an appli
cation* *1 am a tenant or I am a 
sub-tenant”  The question whether 
he is a tenant or a sub-tenant cannot 
be decided by the civil court. There
fore, this should be clarified in the 
Section that the executing court may 
also entertain an application of such 
an obstructionist and decide all issues. 
Otherwise, the whole purpose will be 
defeated. That court AouM  hare 
the jurisdiction to decide All the 
issues.

In the case of suits against firms, 
that is, Order XXX, p. 60 of the Bill* 
we suggest that the service of a 
process on a partner who is an admit
ted partner should be taken as the 
service on the entire firm. Today, 
unless the partner says that he repre
sents the firm, there js no such pro
vision. Under the Partnership Act,
% partner is an agent of the firm fcJr 
all practical purposes. If a partner 
betray* a firm or other partheti, 
theife is a remedy available for other



fa sta e rs  te tok* acttoft again st that
partner. In la majority o f cases, a 
-partner usually represents the firm 
and takes interest and care of the 
entire firm. We feel that it will be 
reasonable to provide that the servioe 
on any one of the partners of the 
firm 5hould be taken as the service on 
entire firm.

Coming to the settlement of a suit 
filed by a minor, clause IB, p. 62 of 
the 3ill, the proposed amendment re
quires an advocate to certify that the 
agreement is, in his opinion, for the 
benefit of a minor. I would submit 
that this will be an embarrassing 
thing for an advocate to certify. The 
court is there to protect the interest 
of the minor. Even today, no compro
mise or settlement is effected unless 
the court satisfied and certifies* When 
the court is there to have its own sat
isfaction, it is not necessary that an 
advocate does it. Suppose an advo
cate believes that it is in the interest 
of the mtaior and, later on, some party 
may advise the m inor that this was 
not in the interest of the minor. They 
m ay involve etftn on advocate where 
4110 . advocate has no protection. Cer
tainly the care of the ntinor has to be 
token. But 1  do not think that one 
m ore cfert&cfete o f an adtvoeate is go
ing Db £ v e  m ore protection to the 
minor.

'  Further, on p. *6 of the Bttit, it Is
i U m :

“No suit shall be entertained ua-
• less: the/apjjlicajkt pays the costs 

(if any) incurred by .the State Gov
ernment and by the opposite party 

r "in opposing the application for 
leave to 9Ue as an; indigoat person 
and whete suob costs are not p#W 
at the time o f  the institution of the 
suit or within such period thereafter 
as' the Court *n*y allow, the plaint 
shall be rejected.”

This imposes a condition o< cost to 
be pajd by a person whose pauperism 
is nojt grafted. It might result 5» <tk. 
justice to.certain perg^n who |$nu*- 
Qftly w^nJ to come as paupers bttt on

account of certain reason*, th eir jpati-
perism is not granted. If it is abused 
and misused, then it is a different 
thii\g. Merely because pauperism is 
not granted, $ might result in injus
tice to really poor people. The other 
provision is also drastic. It may not 
be so drastic against a person who 
may be genuinely a poor person. We 
appreciate that the scope of pau
perism is wider.

Order 47. We would submit that the 
scope of summary suit may be fur
ther widened, if possible, for claims 
for price of goods sold and delivered, 
when prices are not paid.

On page 71 under sub-clause (b).  
Today this provision does no include 
the cases where goods are sold by a 
party under bills which are sent to the 
party who receives the goods. There 
are number of litigations, suits, in 
Bombay. In commercial suits where 
goods are sent to other parties under
bills, but there is no written contract 
to pay. S econd ly , there is no dis
pute with regard to the amount. This 
is not within the scope of the present 
B U I 'also. I. would submit that an am- 
eftdn e wt be extended to Ittetade even 
those ‘suits where the price o f goods 
sola a**d delivered to other parties fe 
sought to be recovered.

Order 39. The present interlocutory 
scope o f granting ex+pdtte o rter m ay 
be retained, because the court fesks, 
Os M is, about the advance Notfoe to 
be gtato  to oftfttr side* I f  H suftpeets 
any waXa J!ties. Therfore, that should 
not be m ade use of.

On page 74, clause (lv) may be de
leted. The rule, at preterit, is a suffi
cient. one.

Out page 79, Order 43, sub-clause
(b) stall be onrutted. There sure some 
of the clauses of the appealable order? 
which, are sought to be omitted. I 
would submit on behalf of my Asso
ciation that an appeal from order may 
be provided there. In a summary suit



leave to de<ep4 *• granted or defused. 
Sometimes otherwise it is refused or 
even after the degree is passed But
many time the Order says: “deposit 
a certain amount of money in the 
court/' In genuine cases, party may 
be allowed to go in for an appeal. 
This does not involve further wastage 
of the time of the suit, the suit is al
ready pending.

Therefore, there is no remedy ag
ainst any order for which a party may 
be allowed to go in for an appeal. So, 
an appeal may be provided for. I 
think the scope of the present Order 
be retained. On behalf of the Bombay 
City Civil & Sessions Court Bar Asso
ciation. we are very much obliged to 
the learned Members of this Sub
Committee and we submit that we 
may be allowed to send a written me
morandum giving detailed suggestions 
which we propose to make and they 
may be considered sympathetically.

MK. CHAIRMAN: Tthank you and 
your learned colleagues for extend
ing full co-operation to this Sub-Com
mittee. The main objectives of this

Bill Are to reduce the cost and . t<* 
give justice’ to the poor litigknts.

At the end, I would request you to 
have a fresh look in the light of our
discussion on the various points rai
sed by the hon. Members and to sub
mit us your considered views, as far 
as possible, on the clauses of the Bill. 
Your considered views on the various 
clauses would certainly help this Sub
Committee. Those Sections in the Code 
which are not in the bill, but about 
which you very strongly feel, should 
also be improved upon. On them 
.ilso, we would like tp have your 
views, as early as possible say in 
about a month.

SHRI PANDIT: Yes, Sir,

MR. CHAIRMAN: May I thank you 
and your colleagues once again on 
behalf of the Committee for the trou
ble yoiu have taken?

Thank you very much.

SHRI PANDIT: We are afeo thank
ful to you, Sir.

[The Committee adjourned at'14.10 hours and reaissembled at 15.00 hours]
111. Shri Ramrab Adik, Advocate General of Maharashtra, Bombay.

[The witness was called in and he
. took his seat]
MR. CHAIRMAN: , Mr. RawttO 

Adik, I welcome you to give evidence 
before the Committee. I would like to 
draw your attention to Direction 56 
o f  the Speaker, Lok Sabha, which go
verns the evidence before the Com
mittee. Y eur evident* shall be treated 
as public and is liable to be published 
Unless you specifically desire that aH 
er any part of the evidence given by 
you is to be treated a# confidential. 
E ven. though you might desire your 
evidence to be treated as confidential 
such evidence is liaWe to be made 
available to the Members of Parlia
ment.

SHRI RAMRAO ADIK: I have al- 
dy neted It.

MR. CHAIRMAN: W e have not re
v ived  any written memorandum from

you oil the Bill. That does not mat
te*. You may give your views on the 
various clauses o f  the Bill for the con
sideration of the Committee.

SHRI RAMRAO* ADIK: Regarding 
Section 34 of the Principal Act about 
the rate of interest, what is suggested 
by the amendment fe tto t  the rate of 
interest may exceed 6  per cent per an* 
num but shall not exceed the contrac
tual rate o f  irtterMt Ot %M*e that* i& 
no contractual rate, the rate at which 
moneys are lent or advanced by  
nationalised banks in friatio* to com
mercial transactions.

The experience of civil litigation* 
in the city of Bombay and elsewhere 
has been that all sorts of frivoiom 
defences are raised. The suits are 
kept pending for 5 to 10 years in ttie



ttigtf Courts and other Courts. "Now, 
after getting a decree, you have 
pay 4 'or 5 per cent when the market 
rate is 18v per cent or even 24 ptr 
cerit. That is why the people raise 
frivolous pleas and, ultimately, they 
are benefited. If the rate of interest 
is fixed at the market rate or even at 
the nationalised banks1 rate, in that 
case, there will be some sort of a 
check and frivolous defences may not 
be raised. You cannot get any 
amount at 6 or 9 per cent rate of 
Interest. The market rate is 24 per 
cent. So, the 'person will say, it is 
better to delay the matter. It is a 
premium on the dishonest people.

MR CHAIRMAN: What ifi your 
suggestion?

SHRI RAMRAO ADIK: The rate of 
interest should be the market rate 
or the rate fixed by the nationalised 
banks. Dont leave it to the discre
tion of the court.

As regards the provision of second 
appeal, Clause 39, I would suggest 
that there should be no provision oi 
second appeal at all. Though it is to 
be certified by the Judge and all 
that, there will always be a tendency 
to file a second appeal. It will be 
just adding to the number of cases in 
(he High Court. My submission is 
that Section 100 should be deleted 
■altogether.

MR. CHAIRMAN: Evan the origi
nal one.

SHRI RAMRAO ADIK; Even th<> 
Miended one is not necessary.

MR. CHAIRMAN: You do want 
even the proposed amendment.

SHRI RAMRAO ADIK: It is not 
necessary. If there is any point of 
law to be decided, under article 227. 
it can be done.

Clause 34, Section 96, p. 12. Sub
clause (4) says:

“No appeal shall lie, except on
a question of law, from a decre? fo

afty stilt o f  fKs/’ future cb^nlzable 
‘\by Courts pf Stiiall Causes, ' when 

the amouht or value of the subject- 
matter of 'the original suit does not 
exceed three thousand rupees.*

That is, regarding money suit, a pro
vision is made, Similar provision 
will have to be made regarding other 
type of litigation. Take for example 
immovable property. Suppose it is 
worth Rs. 3000 and the claim is 
Rs. 3000. There should be no pro

. vision for appeal. In petty cases, 
there should no provision for even 
first appeal. The limit of Rs. 3000 
should not be confined only to money 
claim but to any claim. It should 
be extended to all suits. An amount 
of Rs. 3000 is nothing taking th&
rupee value today. In petty cases,
there should be no first appeal even.

Similarly, the distinction that is
now existing in regard to Courts of
Small Causes should be done away 
with and a uniform clvU law should 
apply to all the suits.

SHRI NITIRAJ SINGH CHAU- 
DHARY; You say that Section 115 
should be deleted.

SHRI RAMRAO ADIK; It should 
be deleted. It has already become 

infructuous and unnecessary.

Coming to Order XX, rule 12, a 
person who is in wrongful possession 
of the property can merely pay to the 
decree-holder what he has in fact 
received. Actually, the decree-holder 
should be awarded what he could 
have got from the property during 
the period the property was *n 
wrongful possession. The point is 
that I was deprived of my property. I 
could have got more income out of it. 
I would have developed it. Suppose 
it is an agricultural land, an irrigated 
land. Person in wrongful possession 
may have been taken at a very low 
income. But I could have developed 
it during the period it was in wrong
ful possession and got more incoxnc 
out of it. It will have its own effcet.
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Because that fear is there u> the 
nui>d of that person that he wili have 
to pay heavily. Some amendment 
should be made to rule 12 itsell.

Order 21, rule 22. This provision 
is wholly unnecessary. It only add? 
to the number and delay.

Page 48 of the Bill. Here one year 
should be substituted by two years 
Why this extra proceedings? A 
question can be raised in the 
execution proceedings itself. In 
Bombay, it results in hardship 
and delay.

MR. CHAIRMAN: What about rule  
22 under this order?

SHRI ADIK: Rule 22 itself should 
be deleted.

Rule 98 oil page 52 of the Bill 
While dealing with the same order, 
in practice, the difficulty is that them 
ane obstructions in the proceedings. 
One obstruction is for removal af 
obstructions; then second obstruction 
and this goes on. In Bombay, o ir  
experience shows that there are one 
or two obstructions. In undertaking 
should be taken from him that he 
will not part with his possession. In 
that case, there i« a fear of the con
tempt of court. In most of the suits 
where there is an undertaking. it 
will bind on him. Otherwise, he 
will be guilty Under the contempt of 
Court Act.

Some provision should be made that 
whenever a suit relating to recovery 
of possession is filed, as soon as a 
defendent appears before the court, 
an undertaking should be taken from 
him that he will not part with his 
possession Then there will be no 
further obstruction, no further Jiffi- 
culty in the way of execution. A 
similar under-taking should also be 
taken from him that he will not part 
with his possession without the leave 
of the court.

MR. CHAIRMAN: So far as this 
°rder, is concerned, you will find that 
thqre are rules *96 and 103. They :are ‘

m

being, substituted by the new ru les.
What is your actual suggestion? ,

SHRI A D IK : An undertaking
should be taken from him that lie 
will not part with his possession *o 
that there should be no further 
obstruction. The rest of the rule is 
all right.

Order 37, rule 2. This does not 
include commercial causes and tran
sactions. For example, goods sold 
and delivered. You just do not pay. 
A suit is filed and the matter is taken 
up after ten yeurs and appeal later 
on. All this encourages dishonest 
traders to indulge in dishonest prac
tices. Why not extend it to the com 
mercial litigations? In that case, at 
least some amount is secured. Wo 
submit that this order should be ex
tended to all commercial transactions.

MR. CHAIRMAN: That j s not
covered by page 71.

SHRI ADIK: You place an order. 
You get goods sold and delivered by 
the other party. There is no written 
contract on this.

MR. CHAIRMAN: You want this
provision to be extended to commer
cial transactions. Do you want it to 
be made more explicit?

SHRI ADIK: Yes, Sir. Let the court 
apply its mind in every ease and sue 
whether a particular man deserves 
leave. These are the main points 
which I wanted to bring to your 
notice. The rest of the provisions 
are quite all right.

SHRI MAITRA (Ministry of Law): 
As the law stands now, what is the 
difference between the amounts re
ceived and the amounts that might 
havg been {received with due dili
gence? I know it would be a subjec
tive assessment. Anyway, would it 
be possible to assess it?

SHRI ADIK: It is very easy. For 
example, I had referred to a project 
earlier. In that case, there was also 
a possibility of getting irrigation, 
canal water could have been obtained 
and land could have been irrigated. 
Cash strops could havfc been raised.



f t H R T l C t t A U -  
DHARY: Even without irrigation, a 
particular crop would give more to 
persons e.g. to those who grow 
ground-nut than to those who grow 
millet. Yet one can say that he has 
cultivated the land.

SHRI ADIK: It exactly fits the 
case for which I had appeared this 
morning. A person had committed 
certain breaches and canal block was 
lot. He said that it was a Jiraya?* 
land and that he would pay only 
keeping this fact as the basis.

MR. CHAIRMAN : Do we take it
that you are in general agreement 
with the objectives of the biU7

SHRI ADIK: Yes, Sir.
MR. CHAIRMAN: You have sug

gested some more improvements, in 
order to avoid delay and to reduce the 
costs. It would be more helpful if 
you could kindly concretise your 
suggestions in this regard and pin 
point the provisions to be incorpo
rated. We may consider them, so

IV. Witness: Shri C.

(The witness woe called in and he 
took his seat)

MR. CHAIRMAN: Mr. Dalvi, before 
we go into the evidence, may I draw 
your attention to the Direction that 
governs your evidence?

SHRI DALVI: I have read it Sir,

MR. CHAIRMAN: Even then it is 
necessary to put this on record. What
ever evidence you give* before usw iH  
be public and is liable to be psfeHsh- 
ed. But in case you desire that all or 
any part of your evidence be treated 
as confidential, we will do so, bat 
even such fevidenee wiU b e  . mader 
available to the Members of Par lift**' 
ment.

Now, you have not submitted any 
written memorandum to us on tfee 
bill.

SHHI DALVI: I win do It, Sir, if 
you so desire.

MU. CHAIRMAN : We wUl ccane
to it later. . You are cow  welcome to

that at an appropriate stage they 
may be useful to us. Ybu may also 
send written replies both to our 
questionnaire and on how to help the 
indigent litigants.

SHRI ADIK: Yes, Sir; I would sub
mit a note even on those points which 
I have referred to here, so that they 
may be on record.

MR. CHAIRMAN: We will consider 
your suggestions very carefully. May 
I then thank you on behalf of myself 
and m y colleagues?

SHRI ADIK : I am thankful to
you, S ir.

MR. CHAIRMAN: We have reques
ted the representatives of the Gov
ernment of Maharashtra also to *ive 
something in writing, which they had 
not done earlier. Your views are 
welcome to us.

SHRI ADIK: I am grateful to you. 
Sir and to your Members.

(The witness then withdrew ) . 
t. Dalvi, Advocate

make your suggestions and submis
sions on any Clause of the bill.

SHRI DALVI: Though it is not 
directly germane to «he < issue, i  may 
paint out, in the ftrst instance, t  ft* 
3 things which have been w ry  em
phatically mentioned by the Latf 
Commission in its 54th Report, via. 
about ’judicial officers. The 6b$ect o f 
the Procedure is to see that there is 
a fair trial and expeditious justice.

The success of the procedure will 
depe.od qn. the personnel who man the 
whole system. They include lawyers; 
they include judges. So far as Judge* 
are concerned—I am not paying about 
the Judges of the High Courts but o f  
the subordinate judiciary—I w ou ld , 
like to say that three or four things 
may be noted. .

Firstly, thfeir service conditions. 
Their emoluments practically through* 
out the country are utterly inade
quate. Steps have to be tafeen to see 
that their emoluments are increased. 
Secondly, so far as the rfobordlitate'



m
judges are concerned, they must in
variably be provided with i^sidential 
accommodation. Thirdly, the court 
houses particularly in taluk places and 
in district places should be provided 
for. The court houses should be big 
enough and airy. There have been 
Instances in the city of Bombay when 
a city Magistrate has fainted in the 
court room because there was no air. 
Such things should not happen. 
Fourthly, all the eourt houses should 
be provided with up-to-date libraries 
Very often, the judge does not have 
the latest Act. the latest Commentary 
on the Act, the latest Law Report and 
all that. If all that had been made 
available to him, possibly his judge
ment could have been otherwise. This 
is as important as providing legal aid, 
possibly, more important. After all, 
we want that there is a fair trial and 
it is done as quickly ag posisble. 
Therefore, it is of utmost importance 
that all the court houses should be 
provided with up-to-date libraries.

SHRI RAJDEO SINGH: What is the 
position today?

SHRI C. R. DALVI: Today, the
court houses are not provided with 
up-to-date libraries. What is provi
ded is the Indian Law Reports. The 
Indian Law Reports, in the first place, 
care delayed. In the second place, 
they report cases which had been de
cided by High Courts a year back or 
so. So far as the Supreme Court is 
concerned, there is the A.I.R. which 
reports cases which had been decided 
three or four months back. We have 
got the Bombay Law Reporter. If it 
is provided to him and if the Judge 
i* provided with all the up-to-date 
commentaries and the latest amend- 
a*ents to the Acts, possibly, he will not 
commit mistakes which ought not to 
Have been committed for which an 
appeal is required.

Then, however good a procedure 
fiiay be* the success 0f that procedure 
win depend on the personnel which 
mans it.

These are some o f the things which 
•ught to feg looked |n|0 by the Com-

MR. CHAIRMAN: Before you taka 
up other pointy I would like to say 
one thing. You are making these sug
gestions regarding Judges of subordi
nate cpui'ts, about giving better emo
luments, better service condition, 
residential accommodation up-to-date 
libraries, etc. Do you feel that these 
things are necessary and essential 
with a view to achieving the object 
of efficiency and avoiding delays? Do 
you mean to say that delays take 
place because of these deficiencies?

SHRI C. R. D A L V I: If you do not 
have proper service conditions for 
the judges, then you do not attract 
good lawyers to become judges. Then, 
you may have judges who may not 
be as good as you could like them.

MR. CHAIRMAN: I appreciate all 
that. You need not go into the details. 
You go to other points now.

SHRI C. R DALVI: To some
extent, it is due to the inefficiency 
of the personnel also.

Lastly, there should be training 
given to the judicial officers. The 
Law Commission has devoted a sepa
rate Chapter o& training to be given 
to the judicial officers. That is also 
important. This is one aspect.

Another aspect is about the court 
fees. To my mind it appears, the ten- 
dancy is to increase the court fees 
not only to meet the cost of the staff 
but also to meet the emoluments an(J 
salaries of the judges That is not 
desirable. In some cases, the collec
tion is even more than what is actually 
spent on the administration.

MR. CHAIRMAN: What is your
suggestion?

SHRI C. R. D A LV I: The court fees 
should be reduced and they should be 
uniform, as far as possible and prac
ticable.

SHRI RAJDEO SINGH: The court 
fees should not be a source of reve
nue.

SHRI NITIRAJ 1m a n  CHAUD-
HA&Y: It is a tee. not a tax.
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MK> CHAIRMAN: The object of 
the Bill is to see that the cost of the 
suit is reduced. What do you think 
should be the reasonable court fee? 
What percentage should be the court 
fee of the total cost of the suit?

SHRI C. R. DALV I : It should be a 
certain percentage of the claim that 
the party wants to make, 10 per cunt 
or so. As far as possible, it should 
be a fixed fee. It should be uniform. 
It should be a fixed fee except in the 
cafe of money claims.

SHRI RAJDEO SINGH: Do you
think that by reducing the court fee 
litigations will be increased many- 
f ° ld? _,

SHRI DALVI: I don’t think so.

MR. CHAIRMAN: Do you want that 
there should be a uniform law for 
court fee?

SHRI DALVI: It may be desirable 
to have a uniform law. What the 
Law Commission has said should be 
the guiding principle. It is dealt with 
in Chapter 19 of the 54th Report of 
the Law Commission.

Proposed amendment to Section 2, 
clause 8. To my mind, it is not 
entirely correct. All the preliminary 
decrees are not done away with. In 
partnership suits, preliminary decrees 
will have to be there. Therefore, the 
defiintion of a decree has to be there 
as it was before; it should continue 
to be the same.

There is Section 9A in the State of 
Maharashtra. It provides that in 
case of interlocutory applications, if 
the question of Jurisdiction is raised, 
then the question of ’jurisdiction 
should be decided at that gtage. It 
is a wholesome provision. Otherwise, 
sometimes it may happen that when 
you file a suit, ask for injunction and 
you get it. Then the suit may come 
up after two or three years.. Till that 
time, the injunction. continues anq 
then the question 0t jurisdiction , .  is 
raised. But the court may hold that 
trhos no jurisdiction. In the city of 
Bombay, this problem is very acute.

Suits about ten*year old are pending 
in the city of Bombay Court. When 
the suits come up for hearing, the 
court may hold that it has no juris
diction in such cases. Therefore, a 
provision may be incorporated to say 
that at the interlocutory stagfe itself, 
the question of jurisdiction, if raised, 
should b’e decided.

Section 11 is sought to be amended 
by incorporation of Section 2 4 (a ). It 
is a very controversial section.

I welcome Clause 0; it is a very 
wholesome provision.

SHRI NITIRAJ SINGH CHAU- 
DHARY : Would you like to apply
summary cases to 1 1 (a)?

SHRI DALVI : So far as this section 
is concerned, there are two ways oT 
meeting the problem of making a 
decree final. (1) In Section 11, latft 
clause, that is, after “in a court com
petent, etc. etc.” that part may be 
deleted. All the trouble has arisen 
because of the finality. The other way 
as has been suggested by the pro
posed amendment is Clause 11(24A), 
that is, a judge makes a reference to 
the District Judge and then he sends 
it to other ’judge and then a decision 
is taken. I may prefer, irrespective 
of the competence of the court, to 
decide it, if it is a suit, by a court. It 
should be given a finality whether the 
court was competent to decide or not. 
If a Civil Court has decided a ques
tion and given a decree, then it should 
be made binding irrespective of whe
ther in a subsequent suit that court 
has jurisdiction or not. That is one 
way of giving the finality to it 
That is also one of the ways. Now. 
turning to Clause 12 i.e. the proposed 
amendment to Section 25, there are 2 
or 3 things which may be considered. 
One is, whether a provision should 
be made for an application direct to 
the Supreme Court. It may be desi
rable that if a party to a suit, appeal 
or proceeding pending in any court 
appeals, the court may send it up to 
the High Court; and if the latter &  
satisfied that there are reasonable
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grounds therefor and that the ends 
of justice require it, the High Court 
may make a report to the Supreme 
Court; the Superme Court may send 
it to the other court for a decision. 
1 think that due to the proposed 
amendment, the work of the 
Supreme Court is likely to increase. 
Therefore, the Supreme Court can 
ascertain the views of the High Court; 
and on the basis of the opinion of the 
latter, the Supreme Court will decide 
whether to send it to the High court 
or not. This would be more condu
cive to eliminating unnecessary or 
frivolous applications.

MR. CHAIRMAN : What would
happen if the iHgh Court does not 
forward it?

SHRI DALVI: The decision should 
be taken mainly at the level of the 
High Court. I do not say that it 
should be given the power, to trans
fer; but it should make a report to the 
Supreme Court. It should go to the 
Supreme Court as a matter of coursre.

MR. CHAIRMAN: We will look
into this.

SHRI DALVI: So far as Clause 1?
i.e. Section 35A is concerned, my 
submission is that appeals should not 
be excluded. Compensatory costs 
should be there both for the appeals 
and the suits. I would now say 
something about Section 80. It was 
meant to enable the State to settle 
claims. As luck would have it, they 
have made it a condition precedent to 
the filing of a suit. I feel that Sec
tion 80 need not be deleted fully; but 
it should not be made a condition pre
cedent for the filing of a suit. A  pro
vision should be made in Section 80 
to the effect that a party which desires 
to file a suit may give an appropriate 
notice to the State Government or the 
corporation, of his intention to do so, 
50 that the State Goverment would be 
to a position to look into the matter.
M a suit is filed and in the suit if the 
court records a finding that the State 
°r the officer or the statutory corpo- 
Wion has'no defence, then the com
pensatory costs ought to “bi ^warded

That should be there not only in tite 
suit, but also in the apepal. A ques
tion may be raised as to why should 
the State be put on a higher pedestal 
than a citizen. As a matter of juris
prudence, it is correct that the State 
is not on a higher pedestal; but in 
litigation where the State is involved, 
public finances also come into the 
picture. If we consider this, the pro
vision of a notice may be desirable, 
if the plaintiff has not given a notice, 
he may not be entitled to a special 
costs; but if he has done it and if the 
judge records that the State or the 
corporation has no defence, then spe
cial costs may be provided for under 
Section 35C. Those costs should, be 
in adidtion to the normal costs pay
able to the party, say about Rs. 3000J-. 
It may, in the long run, have a salu
tary effect on the officers of the gov
ernment. I have a little experience 
of having appeared for the State 
Government. In some proportion of 
the cases, the State had really no case 
in appeal or in the suit. For example, 
a person who had been dismissed from 
service, might file a suit contending 
that the statutory notices were not 
given, or that the first notice was 
given but the second one was w>t 
given. It is apparent that the 
dismissal was bad. The stipulation 
regarding notice under Section 80 is 
there. In spite of it, the State has 
not done it. There is no defence to 
the guit. It ia bound to be decm*d. 
If compensatory costs are awarded 
against the State Government or 
against the corporation in such cases, 
there may be a change in their atti
tudes and they may act before a suit 
ia filed. It is mainly for the purpose 
of saving public finances. So, is the 
case with insurance claims against the 
LIC. In many cases, that corporation 
has no defence. But suits have to be 
filed eVen in such cases. I, therefore, 
suggest that Section 80 may not be 
deleted wholly and that Section 35$ 
should be enacted. Statutory corpo
rations and banking companies should 
be included in this.

S«RI NTrtRAJ SJNGH C H A V -  

DHftftY: fa that eventuality, would
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you lik& that notice under Sectioji 80 
should be there a? it at present, or 
that it should be in some other form, 
30 that the«e objections are not there?

SHRI C. R. DALVI: A  normal
notice as any other client will give. 
It should not mention what is the 
cause of action and all that.

SHRI NITIRAJ SINGH CHAU- 
DHARY: The plaintiff who given a 
notice is to give within two months. 
Suppose a person does not give notice. 
Suppose it is not made obligatory. 
What will be the position about two 
months* period?

SHRI C. R. D E LV I: The period 
may not be mentioned. It need not 
be made obligatory. Even if the period 
of two motnhs is mentioned, in many 
cases, the suit is filed after the period 
of limitation is aver. Even if the 
p'eriod of two months is there it should 
not be mandatory.

SHRI NITIRAJ SINGH CHAU- 
DHARY: It should be just a notice.

SHRI C. R. DELVI: Yes, Sir.

So far as clause 21 is concerned, I 
may suggest that another explanation 
may be added which should provide 
that a question as to whether a decree 
t>r order sought to be executed is nul
lity on any ground whatsoever shaft 
be deemed to be a question retattog 
to the execution of the order. There
fore, a separate suit is not necessary. 
An explanation to this e**ect may be 
made.

Then, Section 54 provides for send
ing of decrees to the Collector for 
execution. The experience is that the 
court does not send a decree. Some
body else sends it. Once it is sent, 
it remains for months and months, 
may be for years and years. What I 
propose to suggest is, in the first 
pj&ce, that the court which passes a 
decree should forward it to the Collec
tor of the district in which the decree 
is passed or the district where a sub
stantial portion of the land is situat
ed. SecondO?, an receipt e| a 4*efee, 
th* CoUettot- *houl4 be called

issu^ notice* to the parties to come for 
either partition or possession of land 
on a specified date. *then, the Collec
tor should be asked to complete all 
the proceedings within a period of 
six months. Lastly, the order passed 
by the Collector should be treated as 
an order made under Section 47.

Now, the difficulty is this. The 
civil court says that it has no juris
diction once it goes to the Collector. 
Under the relevant provisions of land 
revenue, the matter goes to the com
missioner in appeal. In stead of that, 
if it is stated that it is an order under 
Section 47, then the consequences of 
appeal should be there. A specific 
provision should be made that the 
duty is cast on the court to forward 
it; the duty should be cast on the 
Collector to fix a date for completing 
the proceedings. They should be 
completed wthin sue months. The 
order that the Collector makes should 
be an order which is deemed to be 
made under Section 47.

As regards Clause 23, the proposed 
amendment is 'just a formal one.

Coming to Clause 29, the proposed 
amendment, in Section 82, sub
clauses (4) and (5) are sought to bo 
added. It may be considered whether 
they are really very necessary. No 
change may be made. It is not desi
rable either one way or other.

About Section 34, I do not see the 
propriety of the words “if it is so 
prescribed". It may be considered 
whether it is necessary.

As regards the controversial provi
sion of appeals in Clause 34, the ex
planation is sought to be added enab
ling appeal against finding*. 1  do not 
think that it is desirable to provide 
for appeals agatost findings. That 
will increase the number 0f appeals.

MR. CHAIRMAN: It is not find
ings. It is only when it Is adverse to 
a party.

s g m  C. R» DALVI: I fol^w that. 
A  flecree may be m favour of the
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party but the findings may be against 
him. It is to enable that party, 
even though the decree is 
in his favour, to prefer
an appeal against the finding. It is 
not desirable to provide for appeals 
against such findings also. It will 
increase the number of appeals.

I do not agree with sub-section (4) 
of Section 96 which says that there 
should not be even first appeal in 
respect of many claims.

Clause 39 proposed amendment to 
Section 100—I am of the view that 
the proposed amendment is not called 
for. The position in law is now very 
settled in regard to the scope of Sec
tion 100. I personally do not like the 
proposed amendment confining second 
appeal on a substantial question of 
law. So far as our State is con
cerned, between 1961—65, the cases of 
institution of second appeal were about 
2200 to 2300; between 1965—70, they 
were about 1800 and during the last 
two-three years, they had come down 
to 1600. It is a substantial fall. 
People are realising that second appeal 
is not admitted. If you take the 
average, you will find that not more 
than 50 per cent of the cases are ad
mitted. Even in the appeals which 
are admitted in our High Court, the 
decree are not stayed. As a matter 
dt fact, we have to make a separate 
application. So, the admission of an 
appeal does not, ipso facto, operate 
as a stay. Money decreases are never 
stayed unless money is deposited. To 
my mind, if this clause is added, it 
will open the flood gate of litigations; 
it should remain as it fa.

SHRI SAWAI SINGH SISODIA: 
Why do they not make it express*

SHRI DALVI: Section 100 as it 
stands itself, is very clear.

SHRI SAWAI SINGH SISODIA. 
What about (c)7

SHRI DALVI: It may be that ever 
if the finding is recorded, you are in
* position to tell the judge that the 
Ending is recorded is perverse an<f 
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the learned judge has failed to 
consider the evidence on the records 
before giving the finding. If it is 
to be a “substantial question of “ law” 
to my mind, even the Supreme Court 
may come down to the same inter
pretation. So far as second appeal 
to concerned, the pxtopoged amend
ment Section 100, to my mind, is also 
not correct.

Interlocutory stages in our < 
High Court: '

What I suggest is that these should 
not be deleted; these should tie 
retained. The High Courts areawan 
of their powers. Scope of Section 100 
is also well settled.

Section 137 regarding the language of 
the subordinate court.

To my mind, it is desirable that it 
is left to the High Court and an 
amendment may be made in sub
clause 1 and 2. What should be the 
language of the court, I suggest that 
it should not be left to the State Gov
ernment, it should be left to the High 
Court.
Clause 50 regarding the proposed 
amendment to Section 141.

Now, what is sought to be done is 
this. So far as the proceedings under 
Order IX are concerned, the answer 
is "yes’ - But applications under 
Article 226 are excluded from civil 
proceedings. I suggest that they 
should also be included and the ex
planation should be “Proceedings Iu 
this Section include proceedings under 
all Sections in this Code and proceed
ings under Articles 226 and 227 of the 
Constitution.9’ To-day the procedure 
provided in this Code would not 
provide for this and it is specifically 
sought to be excluded. Proceedings 
under Articles 226 and 227 should be 
included; and things should not be 
left to the rules of the High Court. 
One of the wholesome provisions to 
which I will come later is one in re
gard to registered address etc.

MR. CHAIRMAN: The explanatien 
is there because of execution*
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SHRI DALVI: Not so, Sir; but
because of the conflict of decisions as 
to whether it would be applicable to 
Order IX . That is why the proposed 
amendment mentions this specifically. 
This Procedure includes cases of ser
vice of summons also. One of the 
provisions relates to registered add
resses. I would now say something 
about the Orders.

MR. CHAIRMAN: It appears that
you have studied the Orders in 
Retail. We welcome all the sugges
tions relating to Clauses, Sections, 
’ Lfders and rules. Kindly send them 
on to us, so that we will be able to 
"in-point them. Whatever you have 
said is on record. You may add some 
more suggestions and send them in 
writing witlhin a month. We have 
another witness to examine to-day.

SHRI DALVI: Practically all the 
rules which were ‘made by the Bom
bay high court may be accepted. It 
is one of my main suggestions. As it 
is, many such rules are incorporated 
in the proposed amendment; but I do 

' not understand why some of them 
have not been incorporated.

MR. CHAIRMAN: Are we to
understand that you are in agreement 
with whatever have been included?

. SHRI DALVI: With some of them, 
Sir. I am in agreement with almost 
all o f them. I may not agree with 

1 some. I will send a note about it.
" The rules of Bombay provide that at 

the time of institution of the suit it
self, the plaintiff should be required 
to file, along with the claim, copies 
of the plaint and also make payments, 
so that delay could be avoided to some 
extent. So far as the registered add
ress is concerned, I feel that it should 
be slightly reformulated. We should 
state that the person should be re
quired to give his registered address, 
along with the plaint; and intimate 
any change in it as soon as possible. 
A provision should also be there to 
the effect that if the registered add
ress is found to be incorrect, false or 
fictitious, the consequence of striking

him out of defence should not follow 
immediately. He should be asked to 
give the correct registered address; if 
he does not give it, the plaint may be 
rejected and the defence struck out. 
As soon as he gives the address, the 
plaint may be revived. This address 
should be treated as registered address 
for the purpose of suit, appeal etc. 
and for a period of 2 years or more. 
One of the bottlenecks for delay in 
litigation occurs *n the service of 
summons. The responsibility for the 
service should in no cage be on the 
pleader. Each party should be bound 
by it. TVie other major suggestion is 
in regard to Order XXII which is the 
second bottleneck in litigation. Who 
should bring in the record if a per-* 
son dies? As :the Order XXII stands 
to-day, the responsibility is cast on 
the plaintiff or the applicant. I feel 
that it is desirable to consider whe
ther the duty should not he cast on 
the heirs of the deceased, irrespective 
of whether he is the plaintiff or the 
appellant. To that extent, it may not 
create delay. A lot of time is lost 
because the appellant does not know 
the heirs ^f the respondent. If the 
duty is cast on the respondent to 
bring things on record, time may be 
saved to that extent. This also causes 
hardship, particularly to the States 
and to the statutory corporations, be
cause it is very difficult to find the 
heirs of the deceased respondent or of 
the defendant. In my experience, I 
have found that a good number of 
cases are lost by the State because of 
the delay in bringing the heirs re
cords. As a result, applications were 
lost or dismissed, though they jvere 
good cases. This is not there in the 
proposed amendment 'because the 
latter does not say anything about 
Order XXII; but it may ibe. considered 
whether the responsibility should be 
cast on the plaintiff or the appellant.

There are seveihal other things. But 
the major thing is - about 
Order XXXXI, particularly in regard 
to stay. There, it is not yery clear 
today as ,to how the stay is to be 
granted. It should be clearly stated 
that filing of an appeal would not
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ipso facto operate as a stay and it 
should also be stated that it is only 
on admission of an appeal and on an 
aDplication made that the court may 
consider it. Then, all these applica
tions for stay and also for review to 
the Supreme Court should be support
ed by affidavits.

These are some of the major things.
If you so desire, I will send you my 
further views in about a month*® 
time.

MR. CHAIRMAN: You are wel
come to do it. You can forward your 
suggest ons to the Committee later on.
The Committee will give its due con
sideration to them.

SHRI S. K . MAITRA: You have
said that filing o f an appeal should 
not ipso facto operate as a stay. It 
will not ipso facto operate as a stay 
order.

SHRI C. R. DELVI: It is »ot very 
clearly stated. A  detailed provision 
should be made in regard to stay. For 
example, it should be made clear that 
filing of an appeal will not ipso facto 
operate as a stay order but it will be 
only on admission. Thottgh our High 
Court does not grant stay pending 
admission of applications, I am told, in 
other High Courts, even prior to ad-

V.Shri D M R

[The witness was called in

MR. CHAIRMAN: Mr. Rane, be
fore you give your evidence, I would 
like to duaw your attention to Direc
tion 58 of the Speaker, Lok Sabha, 
which govems ^ e  evidence before the 
Committee. Your evidence shall be 
treated a& public and is liable to be 
published unless you specifically 
desire that all or any part of the 
evidence given by you is to be treated 
*s confidential. Even though you 
Wight desire your evidence to be 
treated as confidential, such evidence 
is liable to be made available to the 
Members of Parliament.

SHRI D. M. RANE: Yes, Sir. I
have already noted it.

mission of appeals, the stay i8 grant
ed . This was the position in our High 
Court some 15 years ago. Unless the 
matter goes to the learned judge, the 
stay is not granted. It should be 
made clear.

Then, there is an amendment that 
the affidavit should be of a pleader. 
That is not a welcome one. How 
could a pleader at a taluk place know 
whether the stay has been obtained 
from the High Court?

SHRI S. K. MAITRA: It is on the 
basis of bis personal knowledge. That 
h  all.

SHRI C, R. DELVI: It may create 
hardship. With the postal efficiency
as it is today, it will be difficult.

MR. CHAIRMAN: Mr. Delvi, I
thank you on behalf of myself and 
on behalf of the Committee for coming 
before the Committee and giving your 
evidence. You can send us a com
prehensive memorandum containing 
your suggestions later on for the 
consideration of the Committee.

SHRI C. R. DELVI: Yes, Sir. I 
will do it within a month’s time.

Thank you, Sir.

(The witness then withdrew) .

Advocate.

and he took his seats]

MR. CHAIRMAN: You have no*
given us any written memorandum. 
You are welcome to give your sug- 
gestion.s on any of the Clauses of the 
Bill that you like for the consideration 
of the Committee.

SHRI RANE: This amendment Bill 
is mainly for the purpose of minimis
ing the cost of litigation. From that 
point of view, I find that Section 10 
deserves some consideration. In order 
to remedy the stay orders which are 
obtained by certain litigants, in my 
humble opinion it may be desirable to 
consider amendment of this Sec
tion 10. May I read out a small note 
which I have prepared in this behalf?
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' ME. CHAIRMAN: May I just sug

gest for you and for the convenience 
of this Sub-Committee that you can 
send us a detailed note later on. We 
Will consider every aspect of what you 
will send to us. But since this is an 
.oral evidence, you dan make your 
suggestions on the various clauses of 
this Bill and highlight those points 
which you like the Committee to con
sider them specifically.

SHRI RANE: In fact, the earlier
witness who had already appeared 
before you, he and I have worked out 
certain points about this particular 
amendment and we will forward them 
to you in due course. Just now he 
had told *ne that we should prepare 
exhaustive notes and then send them 
to you. Now I would mention only 
a few salient points in this short time.

In respect of Section 10, I was men
tioning that sometimes when stay 
orderg are given in respect of pend
ing suits, so. that they should not be 
proceeded with. The basis is some 
fictitious suit which has been filed 
earlier. I will send you a detailed 
note on this. But the main point is 
that if a suit is genuine, then only a 
stay order may be granted. I may 
first give you Bombay High Court 
reference, that is, AIR 1954 Bombay 
176 and Supreme Court reference is 
AIR 1962 Supreme Court 527.

MR. CHAIRMAN: At any rate, in
this section, you suggest that this 
section should be amended in the 
light of Supreme Court judgment.

SHRI RANE: Now that the High
Court has interpreted the section as 
it Stands, it does not serve the purpose 
of arresting the stay orders that have 
to be given by the High Court. If, 
at all, granting of stay orders pur
suant to the provision of Section 10
l8 to be arrested reasonably, this In
terpretation which the High Court 
had placed 0n Section 10 should be 
accepted. Once it has been reversed 
by the Supreme Court, the only way 
out may be the amendment of the 
Section.

So far as Section 11 is concerned, a 
new Section 11(a) has been inserted 
and a very happy development that 
has been made is that the principle 
of res judilcata has been made appli
cable to execution proceedings and 
to other civil proceedings. It is a 
welcome change.

Amendment of Section 20, Explana
tions 1 and 2. The original explana
tions have been replaced by fresh ex
planations 1 and 2. Now, by Expla
nation 1, a corporation can file a suit 
irrespective jof the place of its call of 
action at the head office where it is 
situated. This may cause some kind 
of hardship to the defendant. For 
example, the City of Bombay is the 
Head Office of the State Transport 
Corporation. If any accident in res
pect of the vehicle belonging to that, 
corporation takes place in the dis
trict, a suit can be filed under Ex
planation 1 even in the City of Bom
bay being the place of a principal 
office. Now the position is that a liti
gant will have to come here to fife 
a suit. If possible, Explanation 1 has 
to be eliminated. There may toe good 
reasons for that particular Explana
tion 1 which has been mentioned 
here. But then this results in a little 
hardship that is caused to a defen
dant. In order to obviate that hard
ship, if possible, this may be elimi
nated .

SHRI S. K. MAITRA (Ministry of 
Law): The operations a r e  determined 
by the residence. In this case, if 
the corporation is the defendant, there 
are two alternatives, one of which 
concerns the location of the head 
office. So far as Section 20 which 
concerns the defendant is concerned^ 
there are 3 clauses. Clause (a) says 
that a defendant might voluntarily 
reside in a particular place. If the 
office of the defendant were in Bom
bay, he is affected by the Explanation.

MR. CHAIRMAN: The witness
does not seem to have any objection 
to it; but there is some ambiguity 
his mind. If so, he can tell 'tu*
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SHftI RANE; jSow about Sec
tion 34. The 'maximum interest which 
has been Axed at 6 per cent, all these 
years, has created some hardship for 
the plaintiffs decree-holders, with the 
result that a person who is a defen
dant and who owes thousands of 
rupees to the plaintiff, uses this 
amount at the rate of 6 per cent 
throughout the period whereas it 
would not be possible to get the 
amount from the open market even 
at the rate of 12 per cent or 15 per 
cent. As such, that kind of difficulty 
has been removed by giving the right 
to the court to award h higher rate of 
interest. I would suggest that a 
maximum rate may be indicated. 
There would otherwise be no rational . 
limit to the higher rate of interest. 
Secondly, the amounts spoken of as 
coming under this particular rate are 
those over Rs. 15,0001-. Even with 
this amount, a certain benefit may be 
given to amounts between Rs. 5,000]- 
and Rs. 10,000

SHRI S. K. MAITRA (Ministry of 
Law): The maximum rate of interest 
which you wanted, is there. If there 
is a contract, the contractual rate is 
applicable. If there is no rate stipu
lated the maximum rate which is 
charged by the nationalized banks, 
would be chargeable.

SHRI RANE: I would suggest that
the maximum, in terms of the figure, 
may be mentioned. It would other
wise be fluctuating always. It should 
not be so, when we are concerned with 
a procedure which is of a fundamental 
nature. The precise minimum rate 
*nay be fixed. But the award may be 
at a higher rate.

SHRI S. K. MAITRA (Ministry of 
Law): It is difficult. This Code 
might prevail for 60 years or more. 
We would not be able to visualize the 
economic condition of the country 
then. Whatever might prevail as the 
rate of interest from time to time, the 
rate may go on ohanging accordingly.

SHRI RANE: No doubt n  lg a
sound consideration; but it leaves 
things vague. But it is good if you 
say that it should be equal to the 
bank rate. Now about Clause 35A, 
which is a compensatory one. The 
,amendment to it has excluded cases 
of revision applications, in addition 
to others. Secondly, in the amend
ment tc sub-section (2), the limit has 
been raised from Rs. 1,000|- to 
Rs. 2,0001-. I suggest that it may be 
raised to Rs. 3*000/-, so that it may 
have some deterrent effect.

MR. CHAIRMAN: We will exa
mine this.

SHRI RANE: One more suggestion. 
Wherever such false and vexatious 
contentions are detected—whether in 
the matter of a suit, appeal, revision 
application or any other proceeding 
arising out of a suit, at every stage 
thereof—action may be taken under 
Section 35A.

SHRI S. K . MAITRA: Will not
Section 41 take care of it?

SHRI RANE: Yes, Sir; if that is
the interpretation. I would now 
refer to Section 47. I have not much 
to differ on . So far as Section 60 is 
concerned, dealing with the property 
liable to attachment in execution of a 
decree, the position is again the same. 
I would next refer to Section 80 re
garding notice. This Section has been 
removed altogether by the new 
amendment. It was doing some use
ful function, viz. that if 100 notices 
were issued against the Government 
or public bodies for filing suits or 
claiming benefits against government 
officers, practically hardly half of 
them were lalive after the noticte 
period had expired. This is the esti
mate that I have made. I do not 
any official * figures to support this 
estimate; but many of the suits were 
compromised before filing. If that 
were so, it would be more convenient 
if we can save the cost of defending a 
suit which has been filed. The rea
son given is that the ordinary litigant 
and the State should be treated on
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£ar; but ultimately, the ordinary citi
zen has also got something to do with 
the expenditure which would 
be incurred ultimately by the 
State in defending such a 
suit. If it is possible to find out a 
via media whereby an opportunity to 
settle a claim before a suit is required 
to be filed—instead of completely re
moving Section 80—it should be con
sidered.

SHRI NITI RAJ SINGH CHAU- 
DHARY: Would you like the limita
tion of 2 months to remain? Would 
you also like that the notice should 
continue to be in the present form or 
in the ordinary form?

SHRI RANE: In that case, it may 
not b« in the ordinary form.

SHRI NITI RAJ SINGH CHAU- 
DHARY: Generally, when the Gov
ernment deals with cases, they raise 
objection when the notice is not in 
proper form. Cases are lost on such 
technical grounds. Would you like 
the notice to indicate that such-and- 
such a suit was likely to be filed and 
that if the party so desired, it might 
be settled without having recourse to 
it?

SHRI RANE: Such an opportunity 
to run away should not be given to the 
defendant.

Section 96 refers to the filing of 
appeals against decrees. One good 
thing has been done here. If there is 
an adverse finding against a person 
who has succeeded in the suit he has 
been given a right to file an appeal. 
That is welcome. However, there i* a 
provision that in respect of cases where 
the claim is below Rs. 3000, there 
Should not be an appeal at all, even 
a first appeal. An appeal should be 
only on a point of law. That provision 
is a little irksome. The Small Causes 
jurisdiction will normally have a 
majority of suits of this nature i.e. 
below Rs. 3000. They are being deni* 
ed of the right of filing an appeal. The 
(Law Commission, in their Report, says 
that in civil litigation, the litigant

shoifld have an opportunity of liti
gating in two courts, the trial court 
as well as the appellate court. This 
will be a deviation from that. If the 
right of first appeal is available in 
respect of cases involving Rs. 3001 and 
above, there is no justification why 
others should be deprived of the first 
appeal in cases below Rs. 3000.

MR. CHAIRMAN: You want that it 
should be applicable in all cases.

SHRI RANE: In that case, the 
lower limit may be reduced to a very 
insignificant figure of Rs. 500 or so. 
There should be no appeal in respect 
of cases below Rs. 500. If the amount 
involved is Rs. 2999 and you say that 
there should be not right to appeal, 
that will be a little hard on the poor 
people.

Regarding the second appeal, Sec
tion 100, in the first place, the ad
mission » f second appeals has been 
made stricter. There is a provision of 
giving a certificate. In my submission, 
that provision coupled with a provi
sion that the court should make out a 
point and admit such matters giving 
reasons at that time i» something 
would discourage admission of second 
appeals.

SHRI S. K. MAITRA: The court
will have to give reasons not only for 
admitting appeals but also for dismis
sing appeals. It is not there. Suppos
ing we modify it, you will agree with 
it.

SHRI RANE: Now, you take the
statistics of filing second app
eals. Yesterday, I had a 
talk with the Deputy Regis
trar of the High Court dealing with 
these matters. He told me—I do not 
have the figures now; I may submit 
them later on—that the number of 
second appeals in the High Courts is 
going down every year. Secondly! 
second appeals which are ultimately 
filed tmt which are admitted are very 
few. Because Section 100 is amended,
I do not think there will be much re
lief so far as the volume of work in 
courts is concerned.
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Today, the position in respect of 

matters of second appeals which Are 
filed has, more or less, crystalised. 
We as practitioners in the High Court 
have a daily experience that matters 
which really involve some point of 
law are admitted. Otherwise, the se
cond appeals are not admitted. In 
view of this, there will not be much 
impact by this amendment.

There is another aspect also. In a 
matter where the first appeal is to be 
filed in the district court, an opportu
nity to a litigant to go to the highest 
court in the State on a point of law 
which hitherto has been given would 
be discontinued hereafter.

Lastly, Section 115 has been com
pletely removed. The civil revision 
applications can be divided into two 
categories, interlocutory orders against 
which civil revision applications are 
filed and others where there is no 
right of appeal. So far as first cate
gory is concerned, such revision appli
cations are discouraged in the High 
Courts today. So far as our High 
Court is concerned, today, it is practi
cally an unwritten law that wherever 
there is a matter arising out of an 
interim order in which some very im
portant point of law is involved, only 
then it is admitted. With this 
background, I think, it will not be 
very prudent to remove this provision 
completely from the statute book.

So far as civil revision applications 
arising out of other matters are con
cerned, where appeal provision is not 
available, we resort to filing of civil 
revision applications. The number of 
applications filed in this category will 
not be minimised because there is an 
alternative provision under Article 
227 of the Constitution of India. If it 
is removed from the code, people will 
resort to Article 227.

The Criminal Procedure Code has 
been amended recently. That has 
made a provision for only one revision 
and no right of two revisions.

If an order has been passed by Judi
cial Magistrate, First Class, it is revi* 
sable by the Sessions Court. Now, be
yond Session Courtt you cannot file 
second revision application to the 
High Court. Now these right of revi- 

\ sion has been taken away by amend
ment of C.P.C. But applications 
under Article 227 which are entertain*- 
ed where the scope lor admission, ie 
still wider. So far as revision appli
cations are concerned, what we requi
re is to convince the court about, a 
point of law touching the aspect of 
jurisdiction. Now that is the legal posi
tion. As far as Article 227 is con
cerned actually the scope of the relief 
is wider and any mistake apparent on 
the face of the record or <my impro
priety or illegality committed ? by the 
lower courts can be corrected under 
that jurisdiction. So, by removing 
this provision of Section 115, I don’t 
feel it will make any impact on the 
reduction of the volume of the litiga
tion in the High Court.

SHRI S. K. MAITRA: That is
exactly what the law Commission has 
said.

SHRI RANE: I would say that this 
forum was there even before.

SHRI S. K. MAITRA: Therefore,
the argument which you are advanc
ing is practically what the Law 
Commission says.

SHRI RANE: The point is when re
vision applications were being filed, 
the scope was narrower. Now there 
is a wider scope; there would be 
more number of matters under Article 
227.

MR. CHAIRMAN; Section 115 and 
Article 217 should be deleted from the 
Constitution.

SHRI RANE: It cannot be. I do 
not mean that Formerly, When 
revision applications were being filed, 
as a matter of fact, where the right of 
appeal was not available, we used to 
file very few matters under 
Article 227. So, where Section 115 
could be resorted to, it was not neces
sary to resort to Article 227. Now,
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Section ll& matter cotAe under Article 
227. ,

MR. CHAIRMAN: 
that.

We appreciate
1 i

SHRI RANE: Even if 227 is avail
able, w e could not file it once we 
filed an application under 115. The 
soope o f 115 is narrower.

MR. CHAIRMAN: We quite appre
ciate the points that you have advan
ced. As has been suggested by Mr. 
Dalvi, I am repeating it to you again. 
Both o f you can work out certain 
points which you think are desirable

and then send those points to us. We 
!* will be able to consider them.

' SHRI RANE: I am obliged to the 
Chairman and the Members o f this 

iQjk Sub-Committee for giving me this op
. portunity to place m y views on the 

various clauses of this Bill.

MR. CHAIRMAN: I thank you on 
behalf of the Members of this Sub
committee

SHRI RANE: I am obliged to you. 

(The Committee then adjourned)

*̂1 A,
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(The witness was called in and he 
took his seat.)

MR. CHAIRMAN: Before we enter 
into the evidence, may I draw your 
attention to the direction that governs 
evidence before a committee like ours? 
It provides that such an evidence will 
be treated as public and as such will 
be liable to be published. In case, 
however, you desire that all or any 
part of your evidence is to be treated 
as confidential, We will do so. But 
even in that case, that evidence will 
be made available to the other Mem
bers of Parliament.

Mr. Engineer, you have not so far 
submitted any written memorandum 
u the sub-committee. Anyway, 
kindly be brief in your oral evidence. 
You may refer to the clauses and 
the objects of the bill, so that the hon. 
Members can follow. After you 
make your points, hon. Members 
would like to seek further clarifica
tions. ,

SHRI D. B. ENGINEER: In the 
first instance we wish to point out that 
the amending Bill does contain some 
very welcome suggestions, keeping in 
mind the objects of the Bill and the 
amending Bill viz. that the litigant 
should have a fair trial; that every 
effort should be made to expedite the

proceedings; and that the procedure 
should not be complicated. One of 
the main factors is the delay occurr
ing in the civil courts all over the 
country. The causes therefor should 
be kept in view. Factors like erosion 
in the value of the rupee, population 
explosion, increase in the number of 
legislations passed, changes in the pat
tern of legislation, extension of the 
jurisdiction of the courts etc. contri
bute in some measure to this delay. 
It is not as if by simplifying the pro
cedure, one would do away with all 
the ills. As a matter of fact, one has 
to be cautious in that respect. May. I 
refer to the High Court Arrears Com
mittee of 1972, presided over by the 
ex-Chief Justice of India Shri Shah 
and with Mr. Justice Veeraswami, 
the Chief Justice of Madras as a 
member? They have very aptly 
drawn attention to the fact that the 
court room is not a place for experi
ments of new-fangled ideas or effi
ciency experts. After all, the most 
important thing is the administration 
of justice. I would refer you to page
42 of their report wherein they have 
said:

“Administration of justice cannot 
be linked to the administration of 
business or even disposal of exe-



cative government business. A  
court room is not a place for experi
ments of new-fangled ideas or effl- 
cency experts. A thorough and 
painstaking determination of facts 
relevant to the matter in issue and 
application of the appropriate legal 
princples to the facts to achieve a 
just decision are the primary func
tions of the court. Hurry and judi
cial behaviour go ill together.” 
Having said that and drawn the at

tention to the dangers of undue hurry 
in courts it cannot be denied that our 
procedures are cumbersome and they 
can be simplified to some extent. But 
one cannot expect a miracle. One 
cannot merely hope that by simplify
ing the procedure we can do away 
with all the delays in the courts. It Is 
our experience as practitioners m 
Bombay and it is borne out by a num
ber of our colleagues that a large 
majority of suits or civil proceedings 
are settled ultimately when they 
reach a final hearing after an inordi
nate length of time. In other words 
a suit is kept pending for 5 or 6 years 
and, when it actually goes to 
trial, it is very often settled. 
If the very suit could be set
tled in the first instance or at an 
earlier stage, we could in some mea
sure do away with delay to that ex
tent.

In the United States it has been 
estimated that 90 per cent of the suits 
are settled in the first instance and 
only 10 per cent go to trail. Therefore, 
the tnost important recommendation 
that we are making today is the in
troduction of a pre-trial procedure in 
India. It is not our intention to 
suggest that the American system 
which exists there should be immedi
ately transplanted into this country. 
Our conditions are different; our 
system of jurisprudence is different. 
It should be adapted to suit our re
quirements.

How can we operate it in practice? 
After a suit is filed there should be a 
provision that summons should be ser
ved within 60 days. If it is not ser
ved it should be dismissed. Of course, 
there could be hard cases. The Judge

should consider such case, This would 
ensure that if the summons is not ser
ved due to the default or negligence 
of the plaintiff or the pleader, then 
the suit is dismissed. After this, a 
a period of 60 days should be provi
ded for filing a written statement. 
Again, if a written statement is not 
filed, the suit should be dismissed. 
Thereafter, there should be a provi
sion of four weeks for filing affida
vits, etc. Then, a period of two weeks 
should be provided for inspection. If 
this method is followed, the suit will 
get ready at least within a period of 
180 days.

Here comes the most important stage 
of proceedings. It is at this stage that 
we suggest that there should be a 
regular pre-trial hearing before a 
Judge specially allocated for that pur
pose. It should not be a Registrar or 
an Officer of the Court. Then, the par
ties will mot take the matter seriously. 
At this stage, the Judge can see whe
ther all the procedures and require
ments have been complied with.

We have an important innovation to 
suggest here. Now, the Judge is seiz
ed of the matter, whether all proce
dures and requirements have been 
complied with. It is at this stage that 
we strongly recommend the introduc
tion of a very welcome feature in this 
Bill itself has been introduced in 
respect of suits relating to family 
matters. There should be a specific 
statutory provision that the Judge 
should make available his good offices 
for the settlement of the suit. We 
find, in respect of suits relating to 
family matters and also relating to 
Government, it has been provided that 
the courts shall assist the parties in 
arriving at a settlement. A  large 
number of cases are ultimately settled 
when they reach a final hearing. If 
such a statutory provision is made we 
feel that commercial cases too will be 
disposed of earlier. Like family mat
ters, they are between businessmen 
and traders who understand the diffi
culties o f each other. Their purpose 
is not to fight each other in litigation 
but to settle the matter in the best 

possible terms* They have to wait
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tor 5 to 6 year*. If these cases caa be 
brought before the Judge at the ear
liest possible stage, he can use his 
good offices to settle the matter. One 
party knows the weakness of his own 
case and the strength of the other. The 
parties sometimes have wrong notions 
till they reach a final stage of hear, 
ing. When they see the difficulties 
that they are facing at the earliest 
possible stage, at least a fair percen
tage of suits will be settled at a very 
early stage, doing away with the de
lays which normally occur and also 
minimising the cost of proceedings. 
This is the most important suggestion 
we have to make so far as procedural 
amendments are concerned.

Then, adequate adjournments could 
be given at this stage for the parties 
to apply their mind. The adjourn, 
ments would be very small considering 
the total length of time taken for dis
posal of suits which is 6 to 7 years in 
the courts o f Bombay. If the negotia
tions for a settlement fail, it is at this 
stage that the Judge can say, “all 
right. I am giving directioms for 
compilation of documents, framing 
of issues and all that, to be got ready 
for final hearing.” .

Tha Judge can see whether plead, 
ings contain unnecessary material, 
like, evidence. The Judges should be 
strict about pleadings. They should 
not contain evidence; they should not 
contain citations of judgments. If 
there are any amendments to be made 
in the pleadings, they could be made 
at this stage, not at the final stage. 
More often than not, it is our experi
ence that the parties would apply for 
amendments in the pleadings at a very 
late stage when the suit has ultimately 
come for a final hearing. If this pre
trial procedure is adopted, all these 
things could be done at this stage.

The great advantage of the pre
trial procedure will be, if matters are 
already covered by the judgment of 
the superior court, like, the Supreme 
Court, the Judge can straightway tell 
the parties that the matter already 
covered and be is giving the judgment

straightway. Another advantage will 
be that the Judge can see whether 
similar or identical issues are involved 
and he can group the matters together. 
He can dispose them of together. 
Sometimes, 20 to 30 cases can be dis
posed of at a time by a single Judge. 
He can say, “ There are 20 cases. I am 
going to take one typical case and give 
my judgment. As to how the rest 
of the parties are affected, you can 
approach me.” The parties can say, 
“This judgment will not apply to us.’1' 
If it applies, the parties can say that 
it applies and there can be a decree 
given for a group of cases. 
So, these are all great advantages 
of having pre-trial procedure which 
will ensure that the suit would be 
got ready for hearing at a very early 
stage. In Bombay, a number of suits 
could be decided at an early stage. 
A ll those costs are saved if they are 
settled at an early date.

SHRI NITIRAJ SINGH CHAU- 
DHARY: You are in agreement that 
the provisions that are proposed in 
Order 22(a) presently, according to 
your proposal, they are limited to 
family matters; they should be made 
applicable to all matters. You have 
also mentioned about pre-trial proce
dure I think the Bill itself has a 
proposal to amend order 10. It is just 
an attempt. Then the provisions of
22 Order (a) can be brought in Order
10. Would you be kind enough to take 
some trouble and send us your ideas 
on Order 22(a) for incorporation in 
10(a) so that the procedure in 10(a) 
would, in fact, be a pre-trial proce
dure and it should be obligatory for 
every court to do that. That will 
help us a great deal? This may in
clude cases where the Government is 
also a party.

SHRI ENGINEER: I particularly 
emphasised commercial matters.

SHRI NITIRAJ SINGH CHAU- 
DHARY: I think Order 10 is the pro
per place.

SHRI D. K. PANDA: You haw 
mentioned about pre-trial undex



Order 10 and then other things. 
Normally, the court insists that both 
sides should file all their documents 
before thougji in practice everybody 
files after hundreds of adjournments at 
the time of trial or even after the 
trial has started to some extent. Now 
my apprehension is that once you say 
that it is a pre-trial, then the parties 
may also get ready with all their 
documents and witnesses; they can
not come to an end and taking ad
vantage of the pre-trial, the parties 
may again take the matter upto the 
trials stage. Whether it will be an 
additional burden on the parties or 
the court, if I suggest that this is my 
apprehension?

MR. CHAIRMAN: Before you make 
your suggestion and ‘all that for pre
trial, you have referred to a number 
of adjournments and they have taken 
note of them. Before a trial starts, 
this enquiry under Order 22(a) or 
(10) will take place and if a compro- 
/nise is arrived at, then there should 
be no need for the actual trial.

SHRI D. K. PANDA: After hav
ing expressed by apprehension, if 
the judge and the lawyers of both 
the sides take interest and if it be
comes binding on the judge that he 
should make an effort in the settle
ment of the dispute, will it be enough 
without even pre-trial?

SHRI ENGINEER: Let me again
clarify it. It is exactly to do away 
with the cost of the producion of 
documents and framing of issue, etc., 
that we have to make a provision 
like this. All the documents are in 
the possession of the party and it is 
known to the other party what the 
case is. Let us not confuse ourselves 
with the words "pre-trial” here. Let 
us make a statutory provision; let us 
introduce 10(a) after Order 10. Let 
the judge apply his mind on what the 
issues are and whether there can be 
a settlement or not. If the matter is 
settled, there can be »a decree by con
sent. So this will obviate the

production of documents which are 
produced in practice at a very late 
stage of the proceedings. If this
procedure is followed, there could be 
an informal examination of the
parties within a period of a month 
or two subsequent to the expiry of 
180 days. The parties need not ap
pear before the judge. The latter 
could apply his mind and indicate it 
to the parties. The parties would feel 
satisfied that a judge of a competent 
court had given his ideas in the mat
ter. I personally feel that we are on 
the same issue. Whatever form it
takes, such a procedure should be 
followed. f

MR. CHAIRMAN: Please submit a 
concrete proposal to the sub-commit
tee containing your views on the sug
gestions made in the clauses. We 
would examine it and see whether 
we can accept it. Suppose the sitting 
judge enters into the discussion and 
brings about a settlement out of 
court and the same judge enters into 
re-conciliatory proposals. In case 
a settlement is not arrived at, it will 
be resented by one party or the 
other. While agreeing that such a
step is necessary in regard both to
family and commercial matters under 
dispute, we should consider whether 
a provision is necessary in the Code 
itself for this purpose. If they fail to 
arrive at a reconciliation, there will 
surely be a trial. You may consider 
these points and send us a note.

SHRI NITI RAJ SINGH CHAU- 
DHARY: I would add something to
what the Chairman had said. Pro
bably, these Orders are amendable by 
the high courts. I would request you 
to consider whether a sanction should 
also not be added between Sections 
20 and 30 providing for the trial pro
cedure and conciliation which should 
come under Order X, so that when the 
high court does this, it would feel that 
it cannot be nullified.

SHRI ENGINEER: You are correct, 
Sir. Then, there are certain provi
sions which, we feel, do not contrl-
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bute to delay in the disposal or in
crease in costs. Our most important 
suggestion in that regard is this. A 
provision is now there in the bill 
regarding the summons for judge
ment under Order XXXVII. We are 
certainly in agreement with the sug
gestion that the scope and amplitude 
of Order XXXV II should be enlarg
ed. We suggest that it should be en
larged even further. But a discourag
ing feature is the introduction of the 
summons for judgement. We, the 
solicitors in Bombay, are very well 
accustomed to the summons for judge
ment because here in the city civil 
courts we pursue the rules of the 
Bombay High Court. We very often 
find that in regard to the summons 
for judgement, several summons have 
been dismissed in the past merely on 
technical grounds and for very small 
mistakes. Unfortunately what is pro
vided is that it should be supported 
by an affidavit verifying the cause of 
action. There are certain judgements 
to the effect that the cause of action 
should be very specifically set up. 
Sooner we do away with these small 
things, the better would it be. As 
soon as the writ of Bummons is serv
ed on the defendants along with a 
copy of the plaint, after the service 
has been effected, the plaintiff or the 
pleader should be at liberty to bring 
the matter before the court for 
orders on the summons, by a mere 
notice to the other side saying: 
“ Please note that the hon. court 
■will be approached on such-and- 
such date.”  The defendant should 
file hiB written statement within 
a certain period and the court 
should proceed on that basis. It 
is an unnecessary formality; I mean 
that the practice of giving the af
fidavit in support is a mere re
iteration of the entire claim. In 
practice, we tell the clerk in our 
office to take the plaint and get it 
typed again, using first person. This 
involves typing of hundreds of pages. 
It is a sheer duplication of effort 
and work. What is the use of an 
affidavit in support, when the written 

statement is als0 there, verified and

made solemnly before an officer of 
the court? The scope and amplitude 
of the summary suit should certainly 
be enlarged; but the consequence 
which follows in the bill, viz., about 
summons for judgement, should be 
done away with. There should be 
a simple procedure.

SHRI NITI RAJ SINGH CHAU- 
DHARY: I refer to page 62 viz., 
below rule 3 of Order X X X II. It 
refers to the matter you are discus
sing. What specific changes would 
you suggest in regard to rule 3(2), 
3(3) and 3(4)?

SHRI ENGINEER: My suggestions 
are in regard to rule 3(4). I suggest 
that the entire procedure for sum
mons judgement should be dispend 
with. A  summary suit, as the name 
itself signifies, is a summary proce
dure to be brought in before the 
eourt. It should be made as simple 
as possible.

SHRI NITI RAJ SINGH CKAU- 
DHARY: It means that after sub
rule 3(3), sub-rule 3(5) should fol
low.

SHRI ENGINEER: My suggestion is 
that rule 3(4) should be deleted. My 
friends agree with you; but my sug
gestion is that the form for the sum
mons for judgement—which is in 
Form 4b, which is appended—would 
be simplified considerably if the pro
vision regarding the affidavit itself is 
removed. The affidavit is only a 
reiteration of the plaint.

MR. CHAIRMAN: May I suggest 
that as in the case of other provisions, 
you can take your time in this res
pect also and pin-point in writing 
as to how this draft rule in the bill 
should appear?

SHRI ENGINEER: We will do that.

Then there are certain features 
of the Bill which do not meet with 
our ideas. Coming to Clause 69, page 
33 of the Bill, there is a provision 
made about examining the serving 
officer. What is the necessity of 
examining the serving officer in
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court? Various reports have said that, 
as far as possible, do away with the 
personal examination in court. All 
that is necessary is an affidavit. Why 
have that man in the court? It is un
necessary. It will cause harassment 
to the witness, waiting for hours and 
hours in the court. Wherever posslble, 
the examination in court of formal 
witnesses can be done away with. 
The affidavits can be substituted. 
This is another suggestion which will 
do away with delays.

Another suggestion is in regard to 
Order XVI, rule 1, Clause 69, page 
32 of the Bill. Here, it is provided 
that the party applying for summons 
will also state the purpose for which 
the witness is to be called. This is a 
very unwelcome provision. If the 
purpose for which a witness is called 
is made known to the other side, it 
is violating the fundamental right. 
The other side is not entitled 
to know the purpose of calling 
a witness. He is entitled to know 
the nature of the case, not the nature 
of the evidence. Secondly, if the pur
pose for which the witness is called 
is made known to the other side, it 
will be a very unhealthy practice. 
The witness will be tampered with. 
The other side should not know what 
the witness is going to say. The 
other party can cross-examine hirc. 
This will certainly lead to an un
healthy practice and will lead to 
corrupt practices in the hands of dis
honest litigants. This should be done 
away with.

About the practice in mofussil 
courts, a very strange practice has 
grown particularly in the north of 
riling what is known a replication. 
The pleadings are closed by filing a 
written statement in reply to the 
Plaint, if  the plaintiff in his plaint

■ has made a claim and the defendant 
has filed a written statement and, if 
he has to make a counter plaint, the 
plaintiff is given a right to reply 
again. Particularly, in the north, 
this practice has grown, the plaintiff 
filing a reply to the written state
ment of the defendant. There is a

plaint; there is a written statement 
of the defendant and there is a fur
ther reply by the plaintiff, what is 
known as replication.

It is nothing more than a repetition 
of what he has said in the plaint. 
Adequate measures should be taken 
to see that pleading are complete and 
no further pleadings are permitted 
after the defendant has filed a writ
ten statement.

MR. CHAIRMAN: Your point is, to 
avoid delay, after a written state
ment of the defendant, even the 
plantiff will not be allowed to make 
a counter statement?

SHRI ENGINEER: Yes, Sir. No 
further pleading8 should be permit
ted.

SHRI RAJDEO SINGH: Suppose in 
the written reply of the defendant, 
there is a new point made by him. 
It becomes necessary for the plaintiff 
to reply to certain new points made 
there.

SHRI ENGINEER: One must under
stand what a new point is. The 
plaintiff will have a chance to reply 
to that at the evidence stage. If it 
is a point of law, it can be dealt with 
at the arguments stage. I am against 
repeating what he has said in the 
plaint. Thi* should be avoided. 
Pleadings should be strictly comple
ted merely by filing a written state
ment.

MR. CHAIRMAN: So, after the 
written statement of the defendant, 
no further pleadings should be al
lowed. This is your suggestion.

SHRI ENGINEER: Yes, Sir. If the 
defendant brings out a new point 
which is very vital, the plaintiff can 
apply for an amendment of the plaint. 
The court will permit it. The plead
ings are complete.

MR. CHAIRMAN: Why should the 
plaint be allowed to be amended?

SHRI RAJDEO SINGH: Unle* we 
put some restraint on the defendant
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and on the plaintiff, making out new 
points will be a continuous process, 
arising out o f this and that. The 
plaintiff thinks that he hag raked a 
point and the reply of this point is 
essential to bring the case in his 
favour. If you do not restrict him at 
any stage, we have to decide at which 
stage, we have to restrict him. Other
wise, it will be a continuous process 
and there will be no end to it and it 
will delay the whole proceedings.

SHRI SYED NIZAM-UD-DIN: You 
have suggested that in case therte is a 
new point in the statement, then the 
plaintiff will be there and so on. I 
think the amendment i« necessary.

SHRI ENGINEER: Yes, Sir.

SHRI SYED NIZAM-UD-DIN: The 
result of this discussion is that you 
want to do away with the amend
ment.

SHRI ENGINEER: The amendment 
is something which is granted by the 
court; it is absolutely necessary to 
get that amendment. A  number ot 
amendments and the related amend
ments which actually take place in 
the court will be done away with, if 
the pretrial procedure ia followed.

SHRI NITI RAJ SINGH CHAU- 
DHARY: Order 10 itself is strictly 
complied with. Therefore, I say that 
a section should be put in so that it 
becomes obligatory on the 'judge to 
do it. You said about restricting the 
purpose for which a witness is sum
moned. The Law Commission, after 
considering the whole aspect has 
made this condition, because with this 
provision, a party may say that you 
must give in detail for what purpose 
a witness is being summoned. Sup
pose if this provision is retained after 
the word ‘therein” , the word gene
rally44 is added will that meet your 
objective?

SHRI ENGINEER: That will be 
just a formality.

SHRI NITI RAJ SINGH CHAU- 
DHARY: By this provision, a num

ber of witnesses could be reduced. 
That is what I believe.

SHRI ENGINEER: The word “gene
rally*’ might be workable, but the 
main idea is that the actual purpose 
should not be made known to the 
other side. That would be a very un
healthy practice. In order to obviate 
the delay of processes, after an appli
cation has been filed, the responsi
bility should be on the pleader of the 
party and not the party concerned. 
After a summon is served, all subse
quent services should be on the ad
vocate or pleader or party except in 
one case where it is well recognised, 
namely, contempt proceedings.

The other point is regarding giving 
legal aid to individual persons. It is 
indeed a welcome change that the 
limit has been raised to Rs. 1000 in 
the present Bill. Our submission is 
that looking to the economic condi
tion, it should further be stepped up. 
The criterion could be that a person’3 
individual disposable income does 
not exceed Rs. 3,000 or having the 
disposable capital asset not exceed
ing Rs. 5,000. That should be made 
for an indigent person or a pauper. 
As you know, an indigent person or 
a pauper is required to file a petition 
in the court which sets aside a suit. 
Please imagine the difficulty Of a man 
on the street if he does not possess 
all the means; if he does not satisfy 
the criterion of pauperism. There
fore, he gets it by an advocate who, 
first of all, takes money from him. 
First of all, that legal aid should be 
made available to the indigent per
son even before he files a petition in 
the court. In other words, there 
should be some simple procedure by 
which he can set out in a layman’* 
language that he is in possession of 
so much property and his income is 
so much and that he wishes to take 
legal aid in a certain vnanner. After 
this, the Registrar should call hinv 
txamine him and see whether it is * 
valid case or not and then immediate* 
ly allocate an advocate to him, who, 
from th*t moment, starts his case-
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Then it should be left to the 
various High Court* to frame their 
own rules for allocation of advocates 
in this respect. This allocation should 
be uniformally made and this should 
be provided in the Civil Procedure 
(Amendment) Bill itself. There 
should be a rotating panel of lawyers 
so that no lawyer should serve for 
more than a certain period. It should 
be made incumbent on the courts to 
have their own panels of lawyers 
who are normally practising in the 
courts to tender legal aid to the 
Indigent persons.

MR. CHAIRMAN: Would you sug
gest that the Advocate Act should be 
modified accordingly to provide such 
legal aid to indigent persons?

SHRI ENGINEER: Certainly, Sir.

SHRI RAJDEO SINGH: You have 
stated that for getting legal aid an 
income of Rs. 300 should be provid
ed. I want to know from you whe
ther this limit will hold good for 
urban area or for rural area because 
in a city like Bombay, Rs. 300 is 
nothing. For people who are living 
in the villages, this amount is some
thing.

SHRI ENGINEER: As a matter of 
fact, it was going to be one of our 
suggestions. A  special provision 
should be made for such class of per
sons, say SC&ST. But there again, 
we find it difficult to work out, be
cause in cities, you provide Rs. 300 
and in the villages, you provide so 
much, it could be made on the basis 
o f income and disposal of assets. 
The figure can be worked out, keep
ing the economic conditions in view.

SHRI NITI RAJ SINGH CHAU- 
DHARY: You were just suggesting 
that a person who is indigent should 
get the assistance. Any indigent per
son who feels that he is entitled to 
assistance may approach the counsel 
and the latter may ascertain the facts 
and render assistance thereafter.

SHRI ENGINEER: These are ex
cellent suggestions and more radical 
than our own. Now about furnishing

the copies of documents and of state
ments to the other side. It will be 
an extremely healthy practice to 
furnish the statements of witnesses; 
but not of documents, unless the 
court orders so. A party may pro
duce a huge document or a report of 
a committee or a voluminous contract, 
but rely only on one clause thereof. 
If it is incumbent on him to furnish 
a copy of such things, he may have 
to purchase another copy and fur
nish to the other side. It would lead 
to abuse by dishonest litigants. The 
other question is whether preliminary 
hearing should be there. It could be 
there if pre-trfel is provided for. 
The preliminary procedure should be 
followed. We certainly agree that the 
provision regarding revision in Sec
tion 115 is unnecessary, in view of 
the provisions of Article 227 of the 
Constitution. Again, that is a very 
welcome change; but we strongly 
feel that the provision about review 
should not be done away with. After 
all, a review takes place when the 
court has an opportunity of rectify
ing an error. It is true, as stated in 
the notes on the clauses, that it is 
sometimes abused by having several 
proceedings; but the disadvantage 
would be greater if it is done away 
with.

SHRI NITI RAJ SINGH CHAU- 
DHARY: How do you feel that the 
review i8 being done away with?

SHRI ENGINEER: It is not men
tioned in the Bill; but it is one of 
the suggestions. We have been asked 
whether we feel that the proceedings 
of review are necessary. Our answer 
is ‘yes’ . No doubt the amplitude of 
summary suits has certainly been 
enlarged in the Bill; but we feel that 
it should be enlarged further. For 
instance, the proposed amendment 
refers merely to a written contract. 
We should not restrict it only to 
written ones but should applv it to 
any form of contract. It is consistent 
with Indian law that the contract 
need not necessarily be in writing. 
The summary procedure should be 
made available.

781 LS—16.



SHRI S. K. MAITRA: Can we put it 
thu^ say “whether orally or in ’
tag’!?* V .. . . . '

SHRI ENGINEER: Yes, Sir. The 
other provision tinder the Bom|?a^ 
rules is that a sumtiiafy prucjed^re 
also covers cases where a 1 ^ 4 lo i$ , 
wants ’ to have’ recovery claiiT^f „ 
the tenant for irrepaifable fosses 
with or without a cl&im on rents,
i .e .  from a tenant whose tenancy has 
expired due to the issue of a notice 
to quit. The Bombay amendment,
which has a much wider scope, 
should be accepted. This brings us 
to the n'ext question viz. of injunc
tions. We do ffrid in practice that in 
the courts in Bombay, an ex-parte 
injunction is snatched by a party, par
ticularly in the Bombay city civil 
court, and the application—which we 
call a notice for motion—does not 
come up for another 5 to 6 months for 
hearing. It is true that this unfor
tunate state of affairs does exist; but 
as the saying goes in the criminal
law, it is far better that 100 criminals
go unpunished, rather than one inno
cent person be hanged; in the same 
manner, it would create difficulties if 
we were to restrict the jurisdiction of 
courts as has been suggested and grant 
injunctions only in exceptional cases 
which would mean fettering the 
powers of a court. The court issues 
injunctions only when it is satisfied 
that all facts favour it, or when there 
is a grave error or when an irrepair
able loss is likely to be caused if the 
injunction is not granted. It is a car
dinal, time-honoured principle that 
courts issue injunctions in appropriate 
cases and apt in exceptional cases. 
Therefore, t]»e discretion of the courts
is something subjective, which the 
courts should exercise. There should 
be no fettering of it$ pow'ers. There 
are two fetters here, which are not 
there under Order 3p£XlX, mentioned 
in page 7$ of the Bill,. The two amend
ments suggested, relate first of all to 
a proviso to rule 3 and to the addition 
o f rule 31. The proviso to rule 3 is 
not at. clear. It says:

^Provided that where an injunc
tion' is granted without notice to

the opposite .party, # ie Qourt .shatt 
before: granting ’̂ uch injunction, . 
Require % e  party praying for th* 
injunction to flie $n affidavit $tat- ; 
Jiiig that a copy ,of the application 
for injunction l\as been delivered! t<* 
tKfc 'b^OTite rfratty' or, where such 
delivery }s“ 'iibt pi^Qticable, a copy 
;o f the application together with the 
docufniehts &n& affidavit on ’ which 
the application relies and a copy of 
the pleadings lias been sent to the . 
opposite party by registered post.”

How can the re be an ex-parte injunc
tion behind the back of the other 
party, when the copy of the applica
tion has already been sent to him? If 
it is delivered to him. he has notice of 
it. I do not follow ffils.

SHRI S. K. MAITRA: Either it is 
delivered, or it is not. It is sent by 
registered post; so there is no diffi-. 
culty.

SHRI ENGINEER: What is the
raison d'etre behind this?

SHRI S. K. MAITRA: A  notice is
to be given. It will reach the defen
dant and the defendent will come to 
know of it. He will come to the court 
as soon as possible for the vacation of 
the injunction.

SHRI ENGINEER: There is a grave 
danger. It is a fact in life that as 
sopn as the other party knows that 
the plaintiff is going to approach the 
court for an injunction, it takes quick 
steps to set right a wrong action that 
has been taken. Suppose a demolition 
of the building is taking place. If the 
rule is followed that you are required 
to apply to the court apd send a notice 
to the other side—perhaps, tfee injunc
tion does not come up for days—he 
will selt right the wtong which he is 
doing. It will cause hardship to the 
plaintiff.

Who toot simplify the procedure by 
sa y in g  that every party shall approach 
t h e ‘Court for an ex part* injunction 
but, as soon as possible, the court shall 
direct that the notice, of , injunction 
together with relevaht papers should 
be sent to the other sldfc within a

, . - r •*.' ■ v
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specified time and an affidavit is ftlea 
tbat th& has '&6n3y* t l ;t W '& «  
is that* dishbrieist fiiigahtg siiait̂ K 
ex parte injtoctiohs, this cflî  he Am
plified by providing tKfet as iootr'arf 
he makes an application, immediately 
the coUtt hears it and he Will serve the 
notice to othef s id e ;1 '

SHRI S. K. MAITRA: You agree 
with the sending of a notice by regia* 
tered post after the court has heard it.

SHRI ENGINEER: Also as regards 
the affidavit of service, a period of 30 
days and 34 days has been provided 
for. In actual practice, the applications 
do not come within 30 or 45 days. 
A safety valve has been introduced, 
saying, it will be within a period of 
30 or 45 days, suppose due to pres
sure of work in court, the application 
for confirmation of injunction does not 
come up for hearing. There will be 
an endless procedure. He will come 
and say, “You have not been able to 
hear us. Please continue the injunc
tion.” Unless the other side agrees, it 
will continue for 45 days. Which 
party will agree to an injunction? A 
dishonest litigant will say, "He will 
not agree.”

Of course, the word “ordinarily”  
has been inserted. It is a safety valve. 
The maximum is 45 days with the 
consent o f other side. What happens 
if he is evading service? Again, the 
courts will be flooded with applications 
for continuation of injunctions. My 
suggestion is that courts should grant 
injunction at their discretion and they 
must be strict about it. 1 do agree 
that it will be a welcome change if 
the courts are required to set out rea
sons for granting injunctions. There 
is no case made out for theje time 
limits. It will unnecessarily lead to 
complicated procedures, the parties 
applying ?over and over again for con
tinuation of injunctions.

MB. CHAIRMAN; Would you agree 
that while this right is given to the 
Plaintiff to get an injunction ex  parte 
&nd an interim injunction should be 
there, the other party should Jbe eix-r 
abled to challenge the injunction? 
tt he challenges the injunction, th©

jhotjid, ftp and dispott*
of and, if the cooct is satisfied, the In. 
jupctioashould be vacated. Thera, 
fore, ft is for ?the other party to take 
the earliest opportunity 'to come to the 
court and challenge at. The rules pro- 
yide that,

SHRI ENGINEER: You are correct, 
in Bombay, it is working satisfactorily. 
As soon as an ex  parte application is 
made, an officer of the court or the 
registrar of the court issues a certi
ficate that the plaintiff has applied for 
injunction and It has been granted. 
Under the Bombay High Court rules, 
the advocate of the party or the soli
citor of the party is required to give 
an undertaking to the court that jf 
any damage or injury is caused to the 
defendant as a result of the ex parte 
injunction being wrongly obtained, 
the consequences will follow. That is 
second safety valve. Then, a reason
able date is given to the other side to 
five notice of application earlier for 
hearing with 48 hours notice to the 
other side.

MR. CHAIRMAN: While the plain
tiff has the right to have an ex-parte 
injunction, the other party on whom 
the injunction is issued by the court 
should likewise be given the earliest 
opportunity to come and challenge the 
injunction and, if the court is satisfied, 
to vacate the injunction.

SHRI ENGINEER: Yes, Sir. We
agree with you. As a matter of fact, 
this is our suggestion

SHRI POPAT: In the Question
naire, there is a pertinent and an Im
portant question as to what measures 
we would like to suggest to prevent 
landlords and other persons from in
stituting the su^s to prevent distribu
tion of land, etc. In our society, we 
are having certain social changes by 
legal reforms. It is quite likely that 
persons with vested interest are in
terested in using the machinery of ad
ministration of justice lor delaying 
those reforms. This particular inst
ance V  Just one illustration o f that' 
type o f litigation where a landlord 
who ** in possession o f land wants tQ
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retain his possession by avoiding 
timely distribution of land to other 
people. The same will be the case 
where the person holding a property 
wants to retain it even though there 
is a law relating to its acquistion and 
taking-over by the State. Such illus
trations could be multiplied.

The crux of the matter is that per
sons with vested interest want to use 
the machinery of administration o f 
justice for retaining the status quo.
It is in this class of cases that different 
considerations regarding procedural 
formalities must be followed. When 
the writ jurisdiction was started in our 
courts, we had provisions in the rules 
which ensured speedy disposal of the 
writ proceedings. The writ petitions 
were admitted; they would be return
able in four weeks’ time. In about 
3-4 months, a writ petition was ready 
for final disposal. If one could see the 
normal procedure, after the pleading, 
there is a list of documents and so on. 
The same is bound to take too much 
time and it is not necessary as to why 
the same procedural formality should 
be followed in this sort of matters 
which are set type of cases which 
should either be tried as writ proceed
ings, if they are in High Courts or 
should be tried as summary proceed
ings, if they are in other courts. That 
is why we have suggested that the 
ambit of Order 37 which provides for 
summary proceedings should be made 
available not only to those litigations 
which are by their very nature sus
ceptible to quick disposal, but also to 
those cases where we find that a parti, 
cular person having vested interest 
wants to it. I will also send you a 
written note on this.

MR. CHAIRMAN: Whatever has
taken place is recorded and you will 
get a copy of the minutes. But con
sidering the points raised and the 
suggestions made during the course 
of our discussion, you can also sup
plement it by sending us a written 
memorandum on the various clauses 
o f this Bill and we will consider it. 
You can send it within a month or 
eight weeks. Then we have also

given you a questionnaire. You can 
send your comments on this also and, 
if possible, you can send 80—100 
copies of your comments.

SHRI D. K. PANDA: I am a bit
worried and it has been agitating my 
mind for a long time. Now a new 
social order is to be brought out. 
Not only in other States, but in my 
State also, there is a policy of 
Pattaadikari. There is a property 
and that is now vested in the Gov
ernment and we are using it. So, there 
has been going on filing of innumer
able civil suits showing tenants of 
the land since the time of their fore
fathers. Now, the moment, they go 
to the Civil Court, they are already 
armed with all the documents. Their 
title deeds stand in their names 
and everything is in their favour. 
The advantage is being taken under 
155 of the Civil Court, because the 
court has inherent power. Now, 
there is a land measuring more than 
7i acres which could not be disposed 
of. Therefore, my point is that ac
cording to this social order whether 
we can dispense with 151? Because 
whenever a landless person files n 
suit, he is bound to describe the 
other side as a stranger. So, we al
ways describe him to be a stranger. 
In such cases, if he tells that the 
other side has got property and 
possess some such thing, have you 
given some thought to this aspect 
also?

MR. CHAIRMAN: He has already
covered that point.

SHRI D . K . PAN DA: I am re
questing the learned witness to reply*

SHRI POPAT: Since the point
raised by the learned Member is very 
difficult, it will certainly require 
some time. If sufficient time is avail- 
afble, I prepared to discuss it right 
from now. I have understood his 
point. Will it be proper if we in* 
elude in our written replies that we 
sire going to send to you?

MR. CHAIRMAN: Yes.
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SHRI DINESH JOARDAK: We
have already discussed regarding the 
proposed amendment. Apart from it, 
we want your opinion on this: whe
ther we can have a provision in the 
Code providing lor the cases in the 
civil courts to be disposed of at a 
very early stage, by ejecting a com
promise between the parties under 
the direction of the judge and with 
the consent of the larwyers of both 
the parties, by way of arbitration.

SHRI POPAT: We have already
spoken about it.

SHRI ENGINEER: This is what
exactly we have touched upon. It is 
about pre-trial proceedings. There 
should be a specific proposal for it.

MR. CHAIRMAN: Now, Mr.
Engineer, I thank you and your col
leagues and express our deep appre
ciation of the very valuable sugges
tions which you and your colleagues 
have made.

SHRI ENGINEER: We are very
thankful for the very patient hearing 
that you had given us.

MR. CHAIRMAN: I can assure
you on behalf of the Sub-Committee 
that your written suggestions would 
receive careful examination. This is 
an amending bill to a Procedure 
which is very old. Several Law 
Commissions have gone into the Code. 
You are on the practising side of 
the Bar. We are examining others, 
including State Governments and in
dividuals. A  lot of suggestions has 
come.

SHRI ENGINEER: How long do
you think, would this work of gather
ing evidence take?

n. Bombay Bar

Spokesmen:
1. Shri Hemendra Shah
2. Shri Mahendra Shah
3. Mrs. Sujata Manohar

4. Shri P. K. Tbakor
Ik Shri Ashok Vyas 

(The witnesses were called to fln(* 
they took their seats.)

MR, CHAIRMAN; We propose to 
conclude it by  February next By 
the end of the Budget session, if all 
the processes are completed, the idea 
is to submit our report to the Parlia
ment by the end of the monsoon ses
sion, so that during the life-time of 
the present Lok Sabha we can make 
it a law, if it so desires. There are 
so many procedures. The bill will 
go to the Rajya Sabha from the Lok 
Sabha.

SHRI ENGINEER: Will you hold
another sitting in Delhi? Perhaps 
after we give our written submis
sions, we may be able to appear be* 
fore you again at Delhi, if you permit 
us.

MR. CHAIRMAN: You are most
welcome. But our Sub-Committee 
will not be able to come to Bombay 
again. Along with your written 
notes, you can indicate when you 
would be able to come to Delhi and 
appear before us. We would make 
some time available to you.

SHRI NITI RAJ SINGH CHAU- 
DHARY: Some days between the
24th D ecem ber and 15th March may 
be suitable.

MR. CHAIRMAN: Before then,
kindly give us your written notes, so 
that we can study them.

SHRI ENGINEER: We will do it,
Sir. May we now have your per
mission to withdraw? Thank you 
very much.

MR. CHAIRMAN: Thank you,
Mr. Engineer.

(The witnesses then withdrew) 

Association, Bombay.r
MR. CHAIRMAN: I welcome you

to gjve evidence before the Com
mittee. I would like to draw your 
attention to Direction 68 of the Spea
ker, Lok Sabha governing the evi
dence before the Committee. Your 
evidence shall be treated as public 
and is liable to be published unless 
you specifically desire that all or any 
part of the evidence given by you is



ip  £e  treated as . / confidential. Even 
plough you migh4i idepke your; >©vi- 
dence £q >lbe treated as confidential, 
such evidence is liable to be made 
available to the Mernlber8 of Parlia
ment.

SHRI MAHENDRA SH AH : Yes,
Sir. We have already noted it.

MR. CHAIRMAN: We have not
received any written memorandum 
from you. You are welcome to make 
your submissions on whatever -clauses 
of the Bill you like for the considera
tion of the Committee. You are also 
welcome to submit a written memo
randum to the Committee. We have 
a Questionnaire also. On that also, 
we welcome your views. You can 
send your considered views within a 
month or so.

SHRI HEMENDRA SHAH: We
would like to go clause by clause. 
We will make general remarks at 
the end.

Clause 3 abolishes the distinction 
between a preliminary decree and a 
final decree. Our apprehension is 
that in certain suits, like partition 
suits, partnership suits, and adminis
tration suits apart from mortgage 
suits,, the real effective part id the 
working out the profits and dividends 
between the parties concerned— a pre
liminary decree merely determines 
thfc rights of the parties in regard to 
property; that will be decided by the 
Commissioner—whether it is investi
gated by the open court or by the 
Commissioner, if there is no final 
decree, how will that be decided?

MR. CHAIRMAN: You suggest
that it should be retained.

SHRI HEMENDRA SHAH: Yes;
it *hould be retained.

SHRI MAHENDRA SHAH: We
submit that the original pattern may 
be retained. It should not lead to 
more litigation.

’ StR. CHAIRMAN: We wffl *x -
aftnnfe" that. "  ' - ■ - ,

’»SHRl HEMENDRA SHAH: As re
gards clause1 7, Section 20, w e would 

Suggest an addition that were con
cerned, the Government Department 
has got an office in that city, that 
place should also be considered as a 
part of the cause of action or resi
dence for the purpose of bringing a 
suit. Suppose there is a Passport 
Office or an Immigration Office and 
there is some grievance against it. 
The Government has got so many 
activities and there are bound to be 
numerous offices at various places. 
One need not go to Delhi or to a far 
off place. Wherever there is a 
concerned branch office, that place 
should be considered as a part of the 
cause of action or residence. A  party 
cap choose a place where the Depart
ment of the Government has got its 
concerned office.

SHRI S. K. MAITRA: If the am
endment is accepted, that irrespec
tive of the place of cause of action, 
the suits can be filed against the 
Government throughout the length 
and breadth of the country, that will 
not be a desirable state o f affairs. 
After .due consideration, this was not 
accepted.

MR. CHAIRMAN: Anyway, we
^H1 consider it.

SHRI HEMENDRA SHAH: For ex
ample, where ithe Corporation has got 
a registered office, or where there is 
a Passport office or an Immigration 
Office connected with the suit that is 
filed.

SHRI S. K. MAITRA: In the Bill,
it is provided that the Corporation 
shall be deemed to carry on business 
at the sole or the principal office. 
The branch office is not mentioned. 
In the ease of Corporation also, you 
file a suit either at the sole or the 
principal office or where the cause 
of action has arisen.

MR. CHAIRMAN: Their s u c 
tion is, whether it is th$ Central 
Government or the State, Govern
ment', tfHereVer they fiaye <ot con
cerned offices, that place ghttUld alsd
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•be consider a* a place of residue.
w •?, " ^  for “ M u tto n . We will exantfrte theft.

SHRI S. K. MAITRA: This question arises because1 there was one difficulty under article 226 of the Constitution, which foas to be amended. The constitutional amendment provides that a writ petition can be filed at the place where the office of the Government is located or ®t the place of the cause of action. The same principle applies here also.
SHRI MAHENDRA SHAH: Sup

pose an order is passed by an officer 
sitting at one place on a person who 
is sitting at another place. Whether 
it constitutes a part of the cause of 
action, that should be clarified.

MR. CHAIRMAN: We will exa
mine It.

SHRI HEMENDRA SHAH: We
accept clause 14 of Section 34. Why 
this advantage is being denied to 
people bek>w with claims Rs. 10,0001-. 
It may be argued that people with 
claims below Rs. 10,000 require more 
financial help than those who have 
got more claims for than Rs. 10,000|-.

Mil. CHAIRMAN: That limitation
should be applicable to all cases.

SHRI HEMENDRA SHAH: 
Rs. 10,000 should be omitted.

SHRI MAHENDRA SHAH: You
have not defined the expression “ com
mercial transactions'* to include var
ious things. Would it include simple 
loans advanced? Would it include 
only the prices for goods sold and 
delivered? It will cause further liti
gation. Therefore, whatever is deci
ded, the ambit of this expression 
should be clearly laid down so that 
there is no further litigation.

SHRI S. K. MAITRA: That can be 
done.

SHRI ASHOK VYAS: Section 34
confers a discretion on the court to 
#ward in t^ s t . Jftwr ?rt>at is sought 
hy th is amendment is to . put 
kind of hinderance or fetter on the

discretion of the court and uwtfWdr it to award higher interest in respect of commercial transaction from the date of the decree .till payment I » e l that this section, be amended so 
that wide discretion is cbnferred on 
court to award interest, without 
limiting it in respect of commercial 
transaction. We need not limit it 
but allow it to operate in respect of 
money decree. Secondly, whenever, a court is dealing with the question 
of awarding interest, it has to con
sider two aspects. The first aspect 
is whether there if a stipulation in a 
contract for payment of interest or 
whether the contract is silent in res
pect of payment of interest. Where 
there is contract fbr payment of 
interest, the court usually awards in
terest at contract rate prior to the 
date of the suit till the date of the 
suit and at the same rate on the 
principal amount till the date of 
judgment. The court awards interest 
from the date of judgment till pay* 
ment, afi may be deemed reasonable 
by the court, which is usually 8 pet 
cent, what is visualised in the pro
posed amendment is that in res
pect of this 6 per cent, the court may 
be empowered to award a higher rate 
of interest in respect of commercial 
transactions*

Section 84 should be so worded that 
whether there is an agreement t<\pay 
interest or not, the discretion should 
be conferred on the court, to awai*d 
interest, for the period prior to suit 
till payment. The court should Be 
empowered to award interest at its 
discretion at the higher frate or at 
the rate at which loans are given by 
the Nationalised Banks in respect of 
commercial transactions.

SHRI NITI RAJ SINGH CHAU- 
DHARY: The Law Commission has
defined the commercial transactions 
as those transactions which are con
nected with industry, trade or busi
ness. Suppose we leave the words 
“commercial transactions” . Will it 
satisfy?

SHRI MAHENDRA SHAH: Agftia, it is too. wide; again it leads to Uti* gations. ,
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SHRI NITIRAJ SINGH CHAU- 

DHARY: I request you to kindly
give us in writing as to how they 
should be defined.

MRS. SUJATA MANOHAR: We
have got a definition of “Commercial 
causes” in the Bombay High Court 
Rules ( O . S . ) .  In the Negotiable 
Instrument Act, a specific rate of 
interest is provided at 6 per cent. I  
think a wider rate of interest should 
apply to negotiable instruments also.

SHRI S. K. MAITRA: The Court
has been given the discretion to gp 
high; but the higher limit is put so 
that it may not go higher than this 
limit.

SHRI HEMENDRA SHAH: I have
got a small suggestion to make. The 
interest which the Nationalised Banks 
charge is not known to the people 
who are living in taluka. The rates 
may vary from month to month. 
Would it not be better for the Gov
ernment to issue a notification men
tioning that such and such rates of 
interest are fixed by these banks?

SHRI S. K. MAITRA: Then'there
will be no difficulty.

SHRI HEMENDRA SHAH: Many
people from the middle-classes are 
advancing money to limited com
panies nowadays in order to secure 
old age security. Those commercial 
banks make money out of such 
moneys. We should also cover cases 
where they do not pay properly to 
people who deposit moneys with 
them. Anyway We will discuss this 
in detail in our written submissions. 
This should apply to all money 
deposits.

MR. CHAIRMAN: We have noled 
that suggestion.

SHRI HEMENDRA SHAH: Under
Clause 10, a provison has been made 
that at the final hearing of the suit, 
a court may require the payment of 
costs commensurate with the delay. 
We are against this provision for two 
reasons. If the conduct of a party is 
such that he is dishonest, you can 
deprive him of the cost. Secondly, 
there may be many adjournments

which may be unjustifiable. This 
would be a redundant provision. 
Sometimes, the judges themselves 
may be to blame for the delay and 
the poor party may have to suffer 
for it. It is better not to have this. 
It would unnecessarily increase the 
cost of litigation, especially when a 
party goes in for appeal.

MR. CHAIRMAN: This provision is 
qualified by the phrase ‘ ‘reasonable 
excuse.”  This provision will apply 
only where the delay is caused with
out any reasonable excuse therefor.

MRS. SUJATA MANOHAR: The
difficulty is not with the principle; 
but with the question viz . how the 
delays caused by so many considera
tions are to be accounted for; and 
how those delays are to be converted 
in terms of money. This itself might 
lead to litigations. Opinions relating 
to the conversion of period of delay 
in terms of money would vary from 
judge to judge.

SHRI NITI RAJ SINGH CHAU- 
DHARY: We cannot have any regular 
yardsticks in such matters.

MRS. SUJATA MANOHAR: The
word ‘commensurate’ should be re

, moved, since it would lead to a let 
of difficulty. Costs may be awarded 
for delay. Its “commensurate” nature 
is extremely difficult to decide.

SHRI S. K. MAITRA: It is for the 
judge to decide what is commensu
rate. As a matter of fact, I had done 
it, on several occasions, after ascer
taining from the party about the ex
penses that he had incurred.

SHRI MAHENDRA SHAH: That
action does not amount to deciding 
the commensurate nature. It has 
nothing to do with delay.

MRS. SUJATA MANOHAR: More
over, one case might b ĵ adjourned 
just for one day; and another for 3 
months. Yet the expenditure incur
red might be the same.

SHRI S. K. MAITRA: We will have 
to leave it to the judge to decide.
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SHRI HEMENDRA SHAH: Some
times the delay occurs, since we do 
not ha^e enough judges. Why should 
the litigants suffer for this inade
quacy?

MR. CHAIRMAN: Anyway, we will 
examine this point.

SHRI HEMENDRA SHAH: Now 
about clause 24, section 60, at page 8  
of the bill. In the proviso to sub
section (l) (k b )  where it is said:

“tfie interest of a lessee of a resi
dential building to which the pro
visions of law for the time being 
in force relating to control of rerts 
and accommodation apply;’'

we feel that some monetary limit 
should be provided for. Otherwise, 
the house of a poor man of the value 
of Rs. 500 can be attached and tenant
ed flat in a posh building may not oe. 
There must be a limit. The residence 
should be protected but it should be 
applied uniformly. The fact whether 
the affected person is an owner or a 
tenant, should not matter.

SHRI ASHOK VYAS: Instead of 
using the words ‘lessee of a residen
tial building1, we can use the words 
‘lessee of a residential premises/ A 
person may be a lessee of a building 
containing ten premises. The idea is 
to protect a lease of a person who is 
actually residing, in the premises.

MR. CHAIRMAN: Your apprehen
sion is that the residents of the build
ing should be protected and not the 
gates and the compound of the build
ing.

SHRI HEMENDRA SHAH: It
would be a matter 0f policy, no 
doubt; but the person should n°t o® 
thrown out of the premises where he 
resides. The other properties should 
be available to the creditors. He 
may be residing in any capacity. This 
is a restrictive and discriminatory 
provision. The word “lessee” relates 
to a very limited category. For ex
ample, if a person has got 1 0  rooms 
and has given five rooms to others, 
those other rooms can be taken away.

If there is a big agriculturist hi* 
whole property need not be protects 
ed. You cannot take people’s money 
and not pay. You cannot say, “This 
is all my property. I am the owner 
of it. it cannot be taken away.”

SHRI NITI RAJ SINGH CHAU- 
DHARY: The position in big metro
politan towns is that, generally, there 
are multi-storeyed flats. They belong, 
to cooperatives. If my information is 
correct, the Bombay High Court has 
held that persons occupying a flat be
longing to any cooperative are entitl
ed to occupy it till eternity and that 
flat will not be attachable. In that 
event, will these flats not be exempt
ed from being attached?

SHRI HEMENDRA SHAH: You are 
making a central legislation which 
will override Everything. It will ap
ply to everybody.

MR. CHAIRMAN: We will exa
mine that.

SHRI HEMENDRA SHAH: Clause 
60(c)—offices and other buildings be*~ 
longing to an agriculturist and occu~ 
pied by him. Today, there are agri
culturists and agriculturists. You are 
putting an unlimited exemption. You 
could put a limit of Rs. 50,000 income 
or whatever it is.

SHRI NITI RAJ SINGH CHAU- 
DHARY: You suggest that an Expla
nation should be added, that a person 
whose income is so much should be 
exempted.

SHRI HEMENDRA SHAH: Yes.

Clause 60(h)—the wages of labour
ers and domestic servants are exemp
ted. Yota have exempted the salary 
of Rs. 250 plus two-thirds of the re
maining balance. Today, the labour
ers get D.A. also. There should be no 
distinction between a labourer and a 
salaried person. You can say, “Any 
person whose salary including D.A .9*1 
and you can put whatever limit you 
like. You make it equally applicable 
to labourers as well as salaried per
sons whose salary is above Rs. 309 
plus two-thirds of the remaining
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^bfclanc*. This distinction should go. 
The textile worker® get a higher 
salary; the Life Ihsurance workers 
g et  a higher salary.

SHRI V. MAYAVAN: What about 
an agricultural labourer? They are 
not getting any salary at all. In res
pect of those who are employed in 
factories and in other industries and 
also agricultural labourer, only this 

•sort of thing will apply.

SHRI HEMENDRA SHAH: You put 
whatever limit you like. It should 
apply to all the employees.

In regard to attachment of salary, 
when you try to execute it, it takes 
two months’ time and the salary i* 
already taken away. The attachment 
can be there even before "the salary 
is due. In England, when the alimony 
is granted, the court issues an order 
to the employer that hereafter, every 
month, you should deposit so much 
amount with the court unless the 
court changes that order. There need 
not be attachment every month. You 
can issue an order to the employer, 
raying this is the order of the court 
and this much amount will be depo
sited in the court. That will be much 
better.

MRS. SUJATA MANOHAR: What 
happens is that when the wife has to 
claim the maintenance, every time, 
every month, when the salary be
comes due, she has to apply to the 
court for attachment of the salary. 
What we suggest is that the court may 
issue an order to the employer, saying 
that this much amount is to be paid 
to the wife every month and the 
amount may be directly paid to the 
wife or deposited in the court.

SHRI NITI RAJ SINGH CHAU- 
DHARY: Section 60 deals with attach
ments and properties. You want an 
explanation to be added that in cave 
where the amount is attached as 
alimony or maintenance, it should 
pot be necessary for the spouse to 
jget it executed every month but it 
should be obligatory fpr the employer

te tfliy tW ^b n ey eV d y  month or 
deposit in the ctiurt. Willihis toe the 
proper place to provide tfht?

SHRI MAHENDRA SHAH: A  sepa
rate provision may be made.

SHRI NITI RAJ SINGH CHAU- 
DHARY: Section 60 will not be the 
proper place. Order X X  will be the 
proper place.

SHRI MAHENDRA SHAH: Yes.

SHRI NITI RAJ SINGH CHAU- 
DHARY: Then, there is sub-section 
(k) in regard to compulsory deposits 
in the Provident Fund. Besides the 
Provident Fund Act, we have the 
Public Provident Fund Act also. 
Would you like that also to be in
cluded there?

SHRI HEMENDRA SHAH: Yes.

SHRI NITI RAJ SINGH CHAU- 
DHARY: Then, it also says about 
moneys payable from the insurancc- 
policies. One may have a policy of 
Rs. 1 lakh; somebody may have a 
policy of Rs. 5,000 or whatever it is. 
Would you. like any limit to be put 
on the policies or you do not want 
any limit to be put on them?

SHRI MAHfENDRA SHAH: Those
amounts become due on maturity. 
After maturity, it will be a long pro- 
,cess and the execution will remain 
pending for all the time. It is better 
to get funds which are available 
then than to depend on the funds 
which .may accrue in future.

MR. CHAIRMAN: The Order itself 
should provide whether the payment 
will be made in one lot or by month
ly instalments. If it prescribes that 
it will be by monthly instalments, 
then no Order is necessary under 
Rule 48.

MRS. SUJATA MANOHAR: That
w ill be the proper plfcce where tt can 
be ^provided. . .
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> MR. CHAIRMAN: It is already
there. 1

SHRI HEMENDRA SHAH: Our
point is that it will apiply to all em
ployers. In Clause 27, we want to add 
“scientific or technical or expert in
vestigation.” In Section 80, we want 
that only a designation should be men
tioned and not the name.

SHRI S. K. MAITRA: The Bill pro
poses the deletion of Section 80.

SHRI MAHENDRA SHAH: No suit 
should be rejected only on the ground 
that an individual person has not 
been named or another section may 
be introduced.

SHRI S. K. MAITRA: Suppose one 
officer goes away and another officer 
comes in, that will create difficulty 

' for the public.

SHRI MAHENDRA SHAH: Every
thing should be done in his official 
capacity.

MRS. SUJATA MANOHAR: Be
cause the practice varies from court 
to court,

SHRI HEMENDRA SHAH: If you 
mention the name that such and such 
party or association in the Bombay 
High Court, it dotes not accept it.

SHRI THAKOR: Where the pre
sence of a particular officer is requir
ed then that very <*fflcer should be 
addressed by name. In all other 
cases,, he may be addressed in his 
official capacity.

SHRI MAHENDRA SHAH: Clause 
•29. This is liable to be abused. There 
must be a definite time limit not ex
ceeding six months. There should be 
s*o further excuse.

SHRI HEMENDRA SHAH: Section 
37(B) should also be omitted.

; SHRI S. K  MAITRA: This is al
ready aftieiided.

' «HRr HEMENDRA SHAH: In Sec
tion 90 and the Order M  of the Code

of Civil Procedure, the provisan is by 
consent, tn the Bombay High Court, 
in the original suit, there is a provi
sion that any party may approach a 
court of law for construction about 
a provision in a deed etc. where no 
evidence is required and it saves 
much litigation. Rules 247—250 of 
Bombay High Court original side 
Rules, provide that any party may 
approach a court of law for construc
tion of a clause in a document where 
no evidence is required. The origi
nating summon procedure is in 
Chapter 14 of the High Court.

SHRI MAHENDRA SHAH: It says 
that the jurisdiction is given to the 
judge. He might even admit the 
appeal partly or do so only on a 
particular question. It would mean 
whittling down the right of the liti
gant. Very often, judges do not have 
even the time to go through the 
arguments. It amounts to a denial of 
justice. Everybody should have a 
right to first appeal, because no judge 
is infallible. So, Order XLI, rule 
1 2A should be deleted. In sub-section 
(4) of Section 96, i.e. clause 34, it is 
provided:

“No appeal shall lie except on a 
question of law, from a decree in 
any suit of the nature cognisable 
by Courts of Small Causes, when 
the amount or value of the subject

. matter of the original suit does not
* exceed three thousand rupees.”

As you are aware, in the Acts of 
Bombay and various other States,
jurisdiction is given to the various
small cause courts. That provision 
gives room for appeal. They should
iiot come in the way of an appeal
being made merely on the ground 
that it does not exceed Rs. 3,000. I 
personally think that it should not 
remain—I mean the amount of 
Rs* 3 ,WH>—since every onfe must have 
one right of appeal even in regard to 
the amount o f Rs. 3,000.

MR. CHAIRMAN: I  understand
your point.
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SHRI MAHENDRA SHAH: Even if 

this i* retained, care should be taken 
to see that appeals under special Acts 
are not affected. No appeal where 
the value is less than Rs. 3,000 should 
be excepted in a case of tenants and 
occupants. It is very important to 
them. Exception should be made in 
favour of appeals, provided under 
Kent Act and special laws. Clause 
34, sub-section (1) provides an Ex
planation. The position so far has 
been that if a person succeeds on one 
issue and does not succeed on the 
other, the latter issue does not be
come res judicata. By this Explana
tion you are compelled to file an 
appeal, although you are successful 
in one aspect. This would lead to 
more litigation. It may not be filed 
otherwise. It may be decided subse
quently or got resolved somehow.

MR. CHAIRMAN: It is not compul
sory, but optional.

SHRI MAHENDRA SHAH: The net 
effect is that it is compulsory. The 
moment you make this provision, it 
will become res judicata if no appeal 
is filed. This consequence has been 
lost sight of. The law should be left 
as it is.

SHRI ASHOK VYAS: It can also 
lead to rte&l hardship because one 
cannot anticipate the type of actions 
which may be filed against a party.

SHRI S. K. MAITRA: It is a pre
sumption; nothing has been lost sight 
of.

SHRI MAHENDRA SHAH: Never
theless it requires further scrutiny. 
A  person may succeed in appeal. But 
he may not have filed an appeal, 
because one cannot anticipate how an 
issue might crop up in future. Now 
about Clause 52. It enables the court 
to execute a decree. 'Security’ means 
'security by means of a letter’ etc. 
There are cases where a third party 
has stood guarantee. Therefore, the 
words used should be 'has furnished 
security’, or 'if any person has agreed 
to stand guarantee’. My suggestion is 
that it should also include the words 
*where ary person has agreed to stand

guarantee for.’ That is a practical 
approach. People settle matters if 
security is given. Next comes clause 
53, which provides for giving notice 
to people when ex-parte applications 
are made. It also indicates that a 
person might enter a caveat when 
somebody constructs a building, he 
might know that a suit will be filed 
against him. He might then enter a 
caveat and carry on with the building 
work in the meantime. One cannot, by 
a simple strategem o f filing a 
caveat prevent any orders being pas
sed. There should be a further pro
viso added, to the effect that nothing 
contained therein shall preclude the 
court from passing an appropriate 
order on an application. By the mere 
strategem of filing a caveat you pre
vent an interim order from being 
made; by this provision, you are pre
venting the court from giving an 
interim injunction.

MR. CHAIRMAN: What is the pre
sent position? Without the notice 
being made obligatory, the plaintiff 
goes to the court and argues for in
junction. Suppose the other affected 
party smells somehow that some suit 
is being filed. He might come and 
appear before the court.

SHRI MAHENDRA SHAH: A party 
has a right to be heard; but there are 
several cases where it is essen tia l 
that instant interim relief should be 
given.

MR. CHAIRMAN: We understand 
it; but the point is that a party may 
come in at any time thereafter and 
oppose the injunction; and get the 
order vacated. Before the court 
actually passes the order ex-parte. 
the other party might come in and 
appear before the court.

SHRI HEMENDRA SHAH: In many 
cases, the caveat is useful.

MR. CHAIRMAN: You are opposed 
to the notice being made obligatory- 
Anyway, we will examine it.

SHRI HEMENDRA SHAH: Clause 
55; p. 17. There ia a provision:



243

“ (a) any right to relief in res
pect of or arising out of the same 
act or transaction or series of acts 
or transactions is alleged to exist 
in such persons, whether jointly, 
severally or in the alternative; and

(b) if such persons brought sepa
rate suits, any common question of 
law or fact would arise/’

What we are suggesting is that you 
may also add, where a common ques
tion of plaintiff’s title or right arises.

In a city like Bombay, many per
sons go and occupy the land. You 
have to file a suit against, say, 2 0  
persons. The occupants may be the 
owners or not. It will be open to the 
plaintiff to file a suit even if there 
are various people occupying that 
land. You may also add one more 
thing, that is, where a common ques
tion of plaintiff’s title or right arises.

Clause 59, page 2 2 . We suggest that 
in the pleadings where a person is 
filing a suit, a copy of the power of 
attorney, must be annexed to it. When 
a suit is filed with the power of 
attorney, a copy of the power of at
torney must be enclosed. When a 
suit is filed by a firm, they must 
annex a certificate of registration and 
they must also give the names of 
partners and the addresses of part
ners. Because it may happen that, 
later on, the same firm may be there 
but the partners may be different. It 
must be made obligatory that they 
must give a certificate of registration, 
the names of partners, when they 
joined as the partners and their 
addresses. If it is a company, the 
names of directors, when thev be
came director^ and the addresses of 
directors; if it is a joint family firm, 
there should be a mention as to who 
is a karta and who are the other co
partners.

SHRI MAHENDRA SHAH: Clause 
p. 30. This deals with notice to 

admit documents. There is no time
limit provided for the admission of 
documents. That is essential. There 
should be a time-limit fixed.

MR. CHAIRMAN: What will you 
suggest?

SHRI MAHENDRA SHAH: It may 
be either 30 days or something like 
that. Some time-limit must be pres
cribed.

In that notice to admit facts, if you 
see the original provision, the party 
may admit facts and may be asked 
to admit facts save just exceptions. 
For example, there is a privileged 
document. Supposing some individ
ual has a talk with the lawyer, those 
things are not to be disclosed. The 
original provision provides for “save 
just exceptions” . It is not mentioned 
here. Care may be taken to include 
that in clause 65.

SHRI HEMENDRA SHAH: Clause 
69, p. 32. What we want is that a 
witness may he given a fixed date. A 
witness is not heard for several days 
and months. Many witnesses come 
from labour class. Many of them are 
wage-earners. They lose their wages. 
Some people come from abroad also 
There should be a fixed date given 
to the witness and he must be heard 
on that day. He must not be ex
pected to come every day to the 
court.

SHRI MAHENDRA SHAH: Clause 
69, p. 32. It prescribes that a list of 
witnesses should be given to the 
court. In civil litigation, it becomes 
very difficult. Apart from the matter 
of principle, if you disclose the names 
of witnesses, the other party is likely 
to get at them. Which witness to 
call and when is a matter of strategy. 
Long before the trial, you need not 
give a list of witnesses. That is 
liable to a great abuse. It should not 
be made obligatory to give list of 
witnesses.

Then, it should be left to the choice 
of the party itself to call witnesses. 
For example, you assume that a 
document will be proved and you 
believe that it is a public document. 
The court rules that it is no* a public 
document but a private document.
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For instance, |ncoxne-t^c jreturnp ,are 
itert> public ^ofciimeiits. The assess
ment orders are public docuittc&itsl" 
All those things « :jj^ rTa t . the trial 
stage. If ybil have not included in the 
list and if  some! judge says, “I will 
not allow and the matter has been 
delayed” , that will lead to an injus
tice. The provision of giving a list 
of witnesses should be taken out al
together.

The other provision is that the 
plaintiff shall be examined first. It is 
a matter of strategy and tactics. Why 
should the plaintiff be examined first? 
Take, for example, a divorce case. 
Now, you say, the lady shall be ex
amined first. An illitprate lady does 
not make a good witness. You should 
be entitled to examine, say her 
brother first about the case. Why 
should you not be entitled to do that? 
You say, the lady shall be examined 
first. This is a matter which should 
be left to the discretion of the con
ducting counsel.

SHRI HEMENDRA SHAH: I do not 
agree with that. The plaintiff goes to 
a court of law and the defendant 
defends. They both must be examin
ed first. This is my opinion.

MR. CHAIRMAN: We will examine 
both the points of view.

SHRI MAHENDRA SHAH: Clause 
71. Here it puts a fetter on the 
power of the court to grant adjourn
ment, by making it very strict, for 
any good reason. You should not put 
a fetter on the poWer of the court to 
say that the adjournments shall not 
be granted. You should say that they 
should be granted at their discretion. 
This provision about 81(a) for excep
tional reasons to be recorded etc. 
should be omitted. You should leave 
it to the discretion of the iudge when 
the trial is actually progressing. To 
my mind, it is not within the power 
of the litigant to get his pleader at a 
proper time. You should not convert 
thlis provision into a sort o f punish
ment.

SHRI HEMENDRA SHAH: Clause 
75* $ubrdause (b) on page 14. It 
should, be Mke this: “decree or. order 
for. payjnent of money,'*

On page 85, under 10A« you 
should also provide for a firm and a 
company* >

SHRI MAHENDRA SHAH: I would 
like to add the word “firm” a co
operative society and a registered 
society.

SHRI HEMENDRA SHAH: On page 
71, sub-clause 2(b), here the words 
“written contact” should go.

SHRI MAHENDRA SHAH: The
words “inclusive of” should be there. 
The problem can be solved by saying 
inclusive of a written contract. Then 
the word “really”  should come after 
clause 7 on page 72.

Clause 3 on page 71. Really the 
proper place for this clause is after 
clause 7. It may create difficulties 
if it is kept at this place.

SHRI HEMENDRA SHAH: There 
is no provision under Order 45 for 
a stay during preferring appeal to 
the Supreme Court pending the 
reference. It should be provided. The 
Calcutta High £ourt has got the 
power; but the Madras High Court 
has no power under this Order. 
Two orders .should be pro
vided here. After Order 45, one order 
may be there that in a suit relating 
to partnership, partition and adminis
tration, there should be a provision 
for an interim* decree o f division of 
assets if the eourt come8 to a con
clusion that there is no liability or 
very few liability; tt may not wait till 
the final decree is passed.

MR. CHAIRMAN: You send your 
suggestions regarding the proposed 
new order.

SHQI HEtiCENtoRA SHAH: There
should be a specific or a separate



order whereip i| there is a dispute 
relating tQipiropprty, the! qoyrt may 
pass an Jrfterim Qjtfej: fox (Jeppsit or 

-payment of compensation, etc. inhere 
should be a provision which enables' 
the court tOi pass an order for com
pensation or any payment for taxes 
or complying w ife the notices an<* 
other things.

On this ^ so* there should be a 
specific, separate provision* For 
example, when a wife sues for main
tenance, there is no provision fbr 
awarding an interim maintenance. 
One court might take a particular 
view in this case and another court, 
a different view.

MR. CHAIRMAN: I understand
your point; we will be able to exa
mine it if you present your views in 
writing to us in detail.

SHRI THAKOR: The primary pur
pose of this sub-committee might be 
to cut out the delay in procedural 
matters. Suits do not come up lor 
hearing both in the city courts and 
High Courts for a number o f years.
In the United States, a procedure 
known as the Pre-Trial Procedure is 
followed. We can consider whether 
we can follow it here, with suitable 
adaptations. The primary reason for 
suits not coming up for hearing ior 
long is that the matter does not 
become ripe for it for various reasons 
When thef; suit actually comes 
up for hearing after an ad-* • 
journment or two, the parties realizfi 
the difficulties in their way; andl tjie , 
patter is settled. If right from the 
ptage of serving the suits etc. we can , 
[crowd them together tiy adapting 
isome method and can see that the 
buit comes up at least to* . a jp re li^ -  r. { 
h a ry  hearing within six months of the 
Alipg of the suit, matters can be 
thrashed 01$  before the court. Ex- , 
perience in the American Congress is r 
that 73 per, qent to 77 per cent of the 
Cases were settled in this ipanntr,. 
because the parting had realized: the 
difficulty . in. proving their points, • I . 
pad read out a paper at /the lawyers^

conference; rbutr unfortunately, l  
not have * popy at it pow,

MR. CHAEMytAft; You may kindly 
send ft copy to us later.

SHRi THAKOR: I do fiot know 
whether \ jq y  next suggestion can 
be implemented, we had appear
ed before the first parliamentary 
committee, In America, the power 
for making rules hag been given to 
the Supreme Court, because the court 
knows the difficulties. Parliament in 
India might also consider whether 
things can be implemented more ex
peditiously if that power is trans
ferred to the High Courts and the 
Supreme Court.

MR. CHAIRMAN: We will con
sider both the suggestions.

SHRI MAHENDRA SHAH: In page 
74, sub-clause (IV) dealing with in
junctions, the following proviso to 
rule 3 is proposed:

“Provided that where an injunc
tion is granted without notice to 
the opposite party, the Court shall, 
before granting such injunction, 
require the party praying for the 
injunction to file an affidavit stag
ing that a copy of the application 
for injunction has been delivered 
to the opposite p a rty ...”

I want this to be deleted:

MR. CHAIRMAN-This matter is 
b e fo r e  us.

SHRI MAHENDRA StfAH: K<w 
about Order XLII at clause 91. T r>  
of coursie, dea ls  with second appeals. 

,«rl *efet^to * v le  ,2 ,(l)  and (2 ) p ro p o se d  
to  be inserted therein. It is p r o v id e d  
that the appeal would only be pn  a 
substantial question of law. R easons 
should, therefore, be* given so that 
the oiind* of the parties arf directed 
towards the whole thing. Again, the 
w orkload  on  the courts is very high. 
One way tq tackle this problem is 
through arbitration. Suppose the
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arbitration proceedings are completed 
in one year. A  petition is filed to set 
aside the award. The courts do not 
have the time even to take evidence. 
No special judges are appointed by 
the courts. The process of taking 
evidence itself takes about 3 years. 
There is an appeal thereafter. The 
whole purpose of arbitration is lost 
"because it takes a lot of time to deter
mine whether the award was given 
•correctly. It should be possible to 
request each Chief Justice to nomi
nate one or two justices wholly to 
continue to take interest in such 
awards. The parties should know 
their rights. If they knew that with
in a year 0r 5 0  after the award the 
court will take up the case, they 
would be more ready to go in for 
arbitration. Now they avoid arbitra
tion.

MR. CHAIRMAN: Provided the
number can justify this.

SHRI DINESH JOARDAR; Why 
should there be an appeal against the 
arbitration?

SHRI MAHENDRA SHAH: Some 
times the arbitrators themselves are 
biassed and they do not conduct the 

^proceedings properly.

MR. CHAIRMAN: We will con
sider whether it comes within our
purview.

SHRI MAHENDRA SHAH: The
appeal will provide a check; i.e. for 

•somebody to consider it again.
MR. CHAIRMAN: We will keep It 

in mind.
SHRI HEMENDRA SHAH: Inci

dentally, I would add one point. The 
civil court in the city of Bombay

makes a profit of Rs. 8  lakhs. Govern
ment utilizes that profit in other areas. 
You should recommend that the pro
fits from the civil suits should be 
channelized within that set-up. We 
should have better buildings and 
more facilities for the judges and the 
litigants. We should have good lib
raries. At present, witnesses do not 
even have urinals or drinking water 
facilities. All these facilities 
should be provided froip out of the 
income derived from court fees.

SHRI S. K. MAITRA: The admin
istration of justice being in the 
States, field, these matters cannot be 
provided for in the Code of Civil 
Procedure Code. Certainly, when the 
Committee submits its report, the 
Committee will take them into con
sideration.

MR. CHAIRMAN: If it is germane 
to the causes of delay or inefficiency 
in the administration of justice, 
surely, it will be taken note of. We 
will see how recommendations can be 
made. You can send your sugges
tions in the written memorandum 
later on. We will consider them.

I thank you on my behalf and on 
behalf of the Members of the Com
mittee for coming before the Commit
tee and giving your valuable sug
gestions. We will give our earnest 
consideration to all the suggestions 
you have made and the recommen
dations you will be making later on 
in your written memorandum.

SHRI MAHENDRA SHAH: I also 
thank you on my behalf and on behalf 
of my colleagues here for a patient 
hearing given to us.

The witnesses then withdrew.

m . Shri M. V. Paranjape, Advocate.

(The witness was called in and he 
took his seat)

MR. CHAIRMAN: Mr. Paranjape,
-may I draw your attention to Direc
tion 58 of the Speaker, Lok Sabha, 
which governs the evidence before 
the Committee? Your evidence shall 
“be treated as public and is liable to

be published unless you specifically 
desire that all or any part of the evi
dence given by you is to be treated 
as confidential. Even though you 
might desire your evidence to be 
treated as confidential, such evidence 
is liable to be made available to the 
Members of Parliament.
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You have not submitted any writ

ten memorandum to us. Therefore, 
you can make your points on what* 
ever clauses of the Bill you like for 
the consideration of the Committee.

SHRI M. V. PARANJAPE: Sir, I 
would like to deal with three, four 
aspects of the matter. The first as
pect to about the right to file an ap
peal against the findings, which may 
be in favour of the plaintiff or defen. 
dant as the case may be and rending 
such findings correspondingly “ res 
judicata?9. This relates to clause 34. 
Before this amendment is accepted, 
we must bear in mind three factors— 
(1) competence of our judges, (2) 
capacity for mischief of our lawyers 
and (3) voluminous litigation that is 
still pending and is expected in future.

When I say that we must take into 
account the capacity of our Judges,
I do not want to cast any aspersions 
on the judiciary. During the course 
of my experience for the last 25 years, 
I find that the standard of judiciary 
is going down and we have to be con
tent with such material as we get 
particularly at the junior division 
level or at the senior division level. I 
also do not want to blame the bar as 
a whole, when I say that the capacity 
for mischief of lawyers should be 
taken account. I am referring to that 
class of black sheep which is mis
chievous enough to introduce in their 
pleadings matters which are thorough
ly irrelevant. Such introduction cf 
irrelevant matter is made with an 
idea of getting admissions from the 
other side with a view to use such ad
missions for future purpose. If a 
finding is given on an issue which is 
not strictly relevant to the subject 
matter of that suit, then such finding 
is made as res judicata as is sought to 
be done, then serious consequences 
will flow in view of the factors men
tioned above and the consequences 
which are in my mind are as fol
lows:—

The lawyers of the parties would be 
tempted to introduce irrelevant mat
ter in the pleadings and if the Judge 
781 LS— 17.

it not in a position to appreciate thft 
relevancy o f the pleadings at that 
stage, then the issue will be framed 
on the basis o f such irrelevant plead
ings. The natural tendency of any 
straightforward lawyer would be to 
concentrate on the real subject matter 
of the dispute and he may not pay 
that attention to those irrelevant is
sues which will be framed in the suit. 
Thus there would not be a fair trial 
of such issue and the proposed legis
lation intends to make the finding on 
such issue in such state of affairs as 
res judicata for the future which, in 
my opinion, is not desirable. It may 
be argued that irrelevant material in
troduced in the pleadings can be se
parated by the Judge or the lawyer 
should help the Court in separating 
such material and if that is done no 
injustice will likely to result. This 
argument ignores the natural human 
tendency which is not to bother about 
what is irrelevant. The matter may 
be looked at from the point of the 
Presiding Judge also. The Presiding 
Judge will concentrate his attention 
on the proper subject matter of the 
suit and he will not deal with irrele
vant issues that seriously. That will 
also introduce an element of unfair 
ness in the ultimate decision. Thus 
the trial will suffer at the hands of 
litigants, lawyers and Judges. If a 
finding is made res judicata in such 
circumstances it is likely to result in 
injustice and therefore I am not in 
favour of making such findings 
res judicata nor any right of appeal 
should be given against such a Ending 
only.

Another aspect of the matter is that 
this will result in filing appeals where 
it is not necessary so far as the proper 
subject matter of the suit is concerned 
and this will lead to multiplicity of 
proceedings.

During the course of my experience 
of the last 25 years on the Appellate 
Side of the Bombay High Court. I 
have not come across very many cases 
where the question of res judicata 
arose on issues which were not 
necessary for determination of the
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suit. Such cases may not be even
i per cent of the litigation. In my 
opinion, therefore, no useful purpoSe 
will be served by introducing “this 
kind of innovation. When a litigant 
is told that he has succeeded in the 
suit, but still he must file an appeal 
there , are certain findings which are 
against him. He may not be inclined 
to go in appeal for variety of reasons 
(Viz. his poverty, his ignorance) and 

in such cases if such a finding is ren
dered res judicata for future litiga
tion instead of serving the cause of 
justice 9ucb amendment will defeat 
the cause of justice.

In this context we cannot ignore 
the facts that 90 per cent of our liti
gants are poor litigants.

Now so far as another aspect of the 
matter on which I want to deal with 
is making it compulsory for giving 
reasons while dismissing the Second 
Appeal summarily. Here what I 
would like to say is that as stated ear
lier 90 per cent of our litigants are 
poor and illiterate. V^ry often they 
do not possess all the copies of the 
proceedings before the Court,below  
and on such scanty information which 
is placed in the hainds of the lawyer 
in the High Court the lawyer has to 
file Second Appeal. It is only at the 
stage of final hearing that the lawyer 
will be in a position to go through 
the entire record when it is called 
for to do full justice to the case. The 
new provision which is intended to 
restrict the scope of appeal to the 
questions argued at the time of ad
mission and on the basis of which the 
appeal is admitted alone, will result 
in injustice and therefore I am oppos
ed to this provision. Besides it will 
be easier for the Judge to dismiss 
appeals summarily if he is not to give 
reasons for dismissal, the Judge will 
be more inclined to dismiss appeals. 
Judges are also human beings. I am 
therefore opposed to this amendment

being introduced in the Civil Proce
dure Code. In fact in my opinion the 
provision should be that it & Judge 
wants to dismiss Secorid Appeal sum
marily, ii thouid be ecnnjWlBOry tor 
him to give reasons.

The other point on which I would 
like to give evidence is with regard 
to the amendment to Section 115 of 
the Code of Civil Procedure. It isi 
proposed to delete the provisions of 
Section 115 because as the statement 
of objects and reasons says the power 
is already conferred on the High Court 
under Article 227 of the Constitution 
of India. But I would like to point 
out that all cases that fall under U S  
of the Code of Civil Procedure do not 
fall under Article 227 of the constitu
tion. Thus those cases which do not 
fall under Art. 227 will be excluded 
from the jurisdiction of the High 
Court and therefore according to me 
this power under Section 115 should 
be retained.

MR. CHAIRMAN: These are very 
important clauses which you have re
ferred to and we will consider your 
suggestions and give our earnest 
thought to them.

SHRI PARANJAPE: I will also give 
you a written memorandum.

MR. CHAIRMAN: Apart from theee 
three clauses to which you have drawn 
our attention, if you so feel, you cah 
also include in your memorandum 
other points which you may like to* 
highlight. We have also given you 
our questionnaire. You do not go 
into it just now. What I suggest is 
that you take your own time and 
send us your considered views and 
we will consider them. I thank you 
for your cooperation.

SHRI PARANJAPE: Thank you.
[The Committee adjourned at 13.45 

hours and reassembled at 15.00 hours].
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Shri Porus A. Mehta, Advocate, Bombay.

[The witness was called in and He 
took his seat.]

ME. CHAIRMAN: Mr. Mehta, we 
welcome you to our midst; but before 
we begin to hear your evidence, 1 
would draw y°ur attention to the 
Direction which governs your evi
dence to a committee like ours. The 
evidence you give before us would be 
treated as public and as such will 
also be published; but if you desire 
that the whole or any part of your 
evidence should be treated as confi
dential, we can do so. Even then 
that evidence will be made available 
to the other Members of Parliament.
I suppose you have already noted it.

SHRI MEHTA Yes, Sir; and I have 
perused the bill as well.

MR. CHAIRMAN: You have not 
drawn up any written memorandum so far.

SHRI MEHTA: I was not required 
to do it, Sir.

MR. CHAIRMAN: I would request 
you to start giving your oral evidence.

SHRI MEHTA: There are only two 
comments which I wanted to make. I 
find that the bill deletes Section 80 
of the CPC. I commend it as a »alu- 
tary amendment. This Section has 
been working against the interests of 
litigants, particularly when some im
mediate steps were to be taken as 
when a person was threatened to be 
rejected or was transferred or remov
ed from service. Other persons might 
have told you something to the con
trary. I feel that the need for doing 
away with the notice under this Sec
tion was a” long-felt one. My second 
point is with regard to the objects of 
the bill, viz. that delays should be 
curtailed and that there should be 
speedier remedy available. I have 
one suggestion to make in this regard; 
but it requires some careful drafting.
I have often felt that a great deal of 
time is wasted by the examination-in
chief in the courts. The party has got 
a witness and he knows what he has 
to get out of him. His advocate knows 
what he has to say. As such, merely

ptftting him in tire box and asking 
him questions would in bo way help 
promote justice or its administration. 
Very often, it is a game between the 
lawyer and the witness on the other 
side. The witness may not, very 
often, be able to express himself 
clearly. What is required ia getting 
at the truth; and when the witness 
already knows what he harf to say and 
his advocate and the other party also 
know, if I do not understand why we 
should have prolonged examination, 
in-chief. I think we should provide 
in the CPC that the examination-in- 
chief should not be oral but that it 
should be submitted to the court in 
the form of a written statement. The 
witness is then open for cross-exami
nation where the other side has an 
ample opportunity. Even if he is re
garded as a tutored witness in the 
sense that the statement is already 
prepared— and the usual complaint 
against the witnesses is that it is 
possible to get at the truth by cross 
examination. The examination-in- 
chief serves no useful purpose. Apart 
from it, it also defeats the ends of 
justice. Very often, honest witnesses 
either forget to say something or are 
confused and as such are not able to 
express themselves. The Evidence Act 
provides that Advocate cannot ask 
witnesses loading questions when they 
are under examination-in-chief. This 
is a kind of an absolutely redundant 
provision which only defeats justice 
to: some extent and it certainly delays 
justice considerably. We should not 
hesitate to bring about this reform 
which will curtail the length of the 
trial to a great extent. If the witness 
has a lawyer, the witness can be ex
posed during cross-examination.

I may also say this. 1 had an op
portunity to make this suggestion 
once to the former Attorney General, 
Mr. M. C. Setalvad. He had accepted 
the suggestion. He was very much 
in favour of it. The view of the for
mer Attorney-General of India may 
influence your mind. Of course, it 
will require careful drafting.



M R  CHAIRMAN: I would like to 
seek a clarification. You have enun
ciated a principle to cut down delays 
and, you say, the examinaticn-in-chief 
should be done away with. The issue 
starts with a plaint; the defendant 
submits a written statement: there
after, the issues are framed and the 
trial begins. When the trial begins, 
the examination of the plaintiff wit
nesses and the defendant witnesses 
begins. Do you suggest that once the 
trial starts, the plaintiff and his wit
nesses and so also the defendant and 
his witnesses should not only be exa
mined but at that stage cross-examine 
ed also? Will that be feasible?

SHRI MEHTA: Yes; it is very much 
feasible. All that is required is, you 
just hand over a copy of the witnesses 
written statement to the advocate. It 
can be read out in the court. This 
provision will require careful draft
ing. When there is no advocate and 
the party appears in person, then 
there is a different situation. But the 
law should be the same in all cases.

MR. CHAIRMAN: Whether the ad
vocate appears or the party itself re
presents the case.

SHRI MEHTA: The advocate pre
pares the statement. What he can do 
is to read out the statement. What 
should be provided is that the witness 
submits a written statement to the 
court. When the witness goes into 
the witness box, after he finishes, the 
cross-examination begins at once. The 
other side is, in no way, prejudiced. 
You just hand over a copy of the 
written statement to the court. It can 
be read out in the court itself. It is 
•n open court.

MR. CHAIRMAN: We will examine
it.

SHRI MEHTA: Clause 74, p. 40, 
Order XXA. I am referring to sub
clause (2):

“In calculating costs, no amount 
shall be included as pleader’s fees 
unless a receipt signed by the plea
der or a certificate in writing signed 
by him and stating the amount 
received has been filed in Court.”

I am wondering whether this is a 
good amendment. Very often, clients 
may not afford to pay the lawyers 
immediately. They pay the lawyer 
long after the case is over. To ask 
them to immediately pay the pleader 
may prove harsh to them. You can 
provide for receipt of the fees already 
paid, if you so desire. In actual prac
tice, the fees are sometimes paid in 
advance. But a great deal of balance 
remains. I have been paid several 
times. The Government owe me more 
than Rs. 50,000 or so. In respect of 
many cases from 1959 the amounts 
have not been paid to me. 1 have 
given them up. If they do not pay, 
I will not do anything.

MR. CHAIRMAN: This relates to 
the fees of the lawyer which should 
form a part of the decree. The decree 
is a decree. You can calculate the 
total value of the decree. Here, it is 
provided that it should be supported 
by the receipt of the lawyer’s fees. 
Supposing that is dispensed with, in 
your opinion, what amount on this 
head, the pleader’s fee, should be in
cluded.

SHRI MEHTA: The pleaders’ fee 
should be determined either by the 
rules of the court or the scheduled and 
the various provisions in the law. 
Usually, it is fixed by the court— it is 
decree with costs. The costs are fixed 
either by the Registrar or according 
to the Schedule which is fixed. In 
Bombay city civil courts, a Judicial 
pleader gets about 10 per cent or 15 
per cent. Similarly, in the mofussil 
courts also, a certain percentage \% 
fixed. In the Supreme Court also, 
you have to file a detailed bill and 
that is gone into.

There, unless you produce a receipt, 
the amount will not be passed. If * 
person has not actually paid, the 
advocate cannot recover it. I know 
in one election petition case in which 
I appeared, we had won the case, but 
the candidate was unable to pay my 
fae which came to about Rs. 10,000. 
Till today, that fee remains unpaid. 
This is a matter to be considered. I
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am sure, many pleaders will probably 
not approve of this. When the Gov
ernment is not able to pay it, how can 
you expect a private citizen to pay?

MR. CHAIRMAN: We will consider 
your point. If you kindly send ua i*  
writing, that will help this Sub-Com
mittee.

SHRI NITIRAJ SINGH CHAI1- 
DHARY: You had mentioned that this 
is provided in the Evidence Act.

SHRI MEHTA: That is Section 117 
of the Evidence Act. It says: “The 
witnesses, they shall be first examin. 
ed-in-chief.” I don't think strictly 
that Evidence Act requires to be am
ended. But even if it does, you may 
recommend consequential amend
ments. I don’t think it is required, 
if it is clarified in the Civil Procedure 
Court itself, that examination-in-chief 
of a witness shall ba taken by his

submitting a statement to the court 
and a copy to the other side.

SHRI NITIRAJ SINGH CHAU- 
DHARY: Order 18 provides that evi
dence of witnesses shall be taken oral
ly in the open court.

SHRI MEHTA: You will have U> 
amend it to some extent. You may 
even provide that a statement should 
be read out by the witness. There 
will be no difficulty about it. If you 
accept this suggestion, you will have 
to provide for it by suitable amend
ment.

MR. CHAIRMAN; A copy of your 
suggestions that you have just now 
made will be sent to you. Besides 
this, whatever you want to supple
ment, you can send us in writing and 
we will consider it. Thank you >ery 
much.

(The witness then withdrew)
V. Shn V. C. Kotwml, Advocate, Bombay.

(The witness was called in and he 
took his seat)

MR. CHAIRMAN: At the very
outset, I would like to point out to 
you, Mr. Kotwal, that the evidence 
you give before us will be treated 
as public and is liable to be publish
ed, unless you specifically desire that 
all or any part of the evidence given 
by you is to be treated as confidential. 
Even though you might desire your 
evidence to be treated as confiden
tial, such evidence is liable to be 
made available to the Members of 
Parliament. This sub-committee of 
the Joint Committee of both the 
Houses of Parliament welcomes you 
and hopes that you would enlighten 
us on the clauses which strike you as 
significant in any respect. The time 
at our disposal is about half-an-hour. 
If you are unable to complete your 
evidence by then, we would request 
you to submit a written memo 
within six weeks from to-day and 
the whole Joint Committee will have 
the benefit of going through it.

SHRI KOTWAL: The main object 
of this bill has been to expedite the 
hearing of the suits and to avoid any 
delays in prosecuting them. I would

first deal with the clause making pro
vision for the payment of interest in 
respect of commercial transactions, 
viz. clause 14, at Bank rate on sums 
decreed, viz. those exceeding Rs. 
10,0001 T h e r e  is no reason why it 
should be limited to such amounts 
because normally the majority of 
suits are for amounts less than that 
figure. Moreover, the rate of interest 
should be higher than the bank rate. 
The latter normally is the rate at 
which amounts are advanced and 
lent. If a person were to be penaliz
ed, the rate of interest should be 
higher than bank rate. The discre
tion should be left to the judge 
to specify a rate higher, upto a 
maximum of 4 per cent more or so. 
This is also confined to commercial 
transactions. The phrase 'commercial 
transaction' has not been defined; but 
it can be well understood. There are 
rules of the High Court regarding 
the hearing of suits of a commercial 
nature. If such a definition is added, 
it would help avoid confusion.

SHRI NITI RAJ SINGH CHAU- 
DHARY: Would it serve the purpose 
if, after the words 'commercial transaction, we add the words 4viz.0



those transactions connected with 
industry, trade or business'?

SHRI KOTWAL: That would serve 
the purpose; but if the words, “viz. 
dealings with negotiated instruments, 
contracts relating to sale and pur
chase of goods and suits relating to 
carriage of goods”, are added, it 
would simplify the problem to a great 
extent. Some sort of a definition is 
needed. Secondly, 1 find that Section 
115 has been deleted. It deals with 
reyisional jurisdiction. Various clau
ses of the bill still contain the words 
‘revision application* and ‘revisional 
courts/ Even in the correction slips, 
that phrase has not been deleted. 
For example, in clause 15 sub-section 
(1); the words ‘excluding an appeal 
or revision  ̂ are used. This is a mere 
matter of detail. That word should 
be deleted. For example there is a 
regulation in Bombay which confers 
a revisional jurisdiction on the Bom
bay High Court and it is still follow
ed there. This word would lead to 
confusion viz. as to whether it saves 
the jurisdiction conferred on the 
Bombay High Court. The whole thing 
should be scrutinized, unless there is 
any particular reason why it has 
been retained. I do not see any rea
son for it.

SHRI NITI RAJ SINGH CHAU- 
DHARY: You would find that the 
word ‘revision’ also comes in, in the 
provision relating to small cause 
courts.

SHRI KOTWAL: That is not cov
ered under revisional jurisdiction.

SHRI NITI RAJ SINGH CHAU- 
DHAIJIY: It is a revision specifically 
relating the small cause courts.

SHRI KOTWAL: It should then be 
made clear as to what revisional 
jurisdiction it would apply to.

Section 115 is being deleted. That 
will resist in complications.

Then, there is a provision to pena
lise the poor party who has caused 
delay by instituting vexatious suits. 
So far as vexatious suits are concern
ed. the provision is being made in 
Clause 15 to increase the amount from

Rs. 1000 to Rs. 2000. It is still open 
for a party to institute a suit for 
claiming damages.

Likewise, Section 95 of the present 
Civil Procedure Code also enables a 
party to obtain damages for wrong
fully obtaining an injunction or at
tachment on insufficient grounds. 
There also, the amount is being in
creased to Rs. 2000. Various courts 
take undertakings from the parties 
for reimbursing a party who has sus
tained damages by reason of obtain
ing an injunction. There, the amounts 
awarded are much more than Rs. 2000. 
If these provisions are correlated, 
that will simplify matters.

The party should not be given an 
option to institute a separate suit for 
recovering damages. At the most, 
the pecuniary limit caik be laid down. 
If. you leave the matter open, an op
tion to a party to institute a fresh 
suit, the judge has before him all the 
evidence and he has noted the be
haviour of the witnesses. Therefore, 
there is no need for institution of a 
fresh suit. If a fresh suit is barred 
and a composite provision is made 
for awarding compensation for vexa
tious suits or for obtaining injunc
tions on insufficient grounds, that 
will curtail the litigation itself. This 
is so far as litigation is concerned.

There is one provision which is 
being added in Section 96, Clause 34, 
There, if a party succeeds but some 
issue is decided against it, the success
ful party is being given a right to go 
in appeal. Normally, it so happens 
that a successful party will not like 
to go in for appeal. Therefore, if a 
provision is made that even if there 
is a finding at the party, such a find
ing need not be incorporated in a 
decree, then it shall not operate. No 
appeal is binding unless the finding 
is incorporated in the decree. The 
successful party will otherwise be 
compelled to go in for appeal.

Order XLI, rule 22 gives a 
right to a successful party who has 
not. gone in appeal to sustain the 
judgment on the basis of issues de
cided in his favour. There is no need
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:for providing that he should go in for 
appeal. That is really giving a fresh 
chance to go in for appeal against & 
certain finding when there is no need 
for it. In Bombay, a large number of 
citizenship suits are instituted. The 
courts have come to a conclusion 
£hat the suits are barred. But never
theless, the courts have held that a 
person is a citizen of India. The State 
of Maharashtra is faced with the 
problem what to do in such oases. If 
that person goes in for appeal, well 
and good. Otherwise, they will have 
to file a fresh appeal against it be
cause it is incorporated in the decree. 
If that is to be avoided, the 4best 

•thing would be that such a fiinding 
should not be incorporated in the 
decree.

Clause 59, p. 23, rule 16 is .feeing 
.amended. ~

' “The Court may at any stage o f
the proceedings order to be struck
out or amended any matter in any
pleading___ "  '
This is a reproduction of Order 

XVIII, rule 19 of the ^English 
Supreme Court Buies. There, the 

•words used are, “any pleading or any 
matter in any pleading/' You could 
strike off whole of the pleading or 
any part of the pleading. The ,ide& 
is that you should be able to strike 
off whole pleading and not a part of 
the pleading. This will avoid any 
complications of it beijig s^id thj&t 
you cannot reject whole pleading it
self; you can reject pnly a part of it.

Also, the English law says that the 
pleading could be rejected apart 
from the grounds mentioned here. The 
other ground is, if the pleading dis
closes no cause of action or no der 
fence. So far as it discloses no 
cause of action, we have Order VH, 
rule 11, sub-clause (a). We have no 
corresponding rule to strike off ple
ading if it discloses no defence. A  
provision should be made in reaped 
of this because jnany times frivoloys 
defences are made. It will simply be 
said that the plaintiff’s firm is a re

gistered firm and the defendant will 
say, “I do not admit that the plain*

tiff’s firpi is a registered firm.*’ The 
suit 'is barred by limitation. No op- 
pprti^itips are given. Such frivolous 
defences V e  made out. It takes 
about 6 to 6 years to decide a suit. 
It discloses no defence. A  provision 
should , be made that if a pleading 
does jiot disclose a defence, it should 
be struck off.

In this connection, I may also point 
out one thing more. There is no 
amendment suggested on behalf of the 
addresses or the order of speeches 
which is provided by Order XV11I of 
the Civil Procedure Code. What hap
pens is, the plaintiff makes an allega
tion; he goes into the witness box 
and the case is proved to be false or 
wrong. Nevertheless, the defendants 
cannot take a chance -that they will 
not step into the box. They have got 
to go into the box. They will be sub
jected to cross examination. The trial 
will be prolonged by a number of 
days. At this stage, after the plaintiff 
closes his evidence, the discretion 
should be given to the judtfe to rule 
that no case has been made out and 
that he does not want to hear the de
fence. There is no such provision in 
our Civil Procedure Code nor in the 
English one. it is provided in the Am
erican law.

A suit is going on in the Bombay 
High Court for the last 27 years. The 
plaintiff says that he has been wron
gly dismissed by the jGcverwnent of 
India. He has made two defendants 
of the Department a party to the suit. 
Now, everything that they have done 
is being taken up is taken into con
sideration. What was their behaviour 
and all that. It is apparent that the 
man has no case. He has charged the 
two officers with a conspiracy. They 
have got to go in the box. For the last 
27 years the trial has been going on. 
There is no power with the court to 
say. “We do not want to hear the 
defence.”

SHRI S. K. MATTRA: In the Cri
minal Procedure Code, there is a pro
vision for the disposal of the com
plaint if, after hearing the complaint, 
they find that there Is no case. In th*
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Civil Procedure Code, there is no such 
provision. If we introduce it, will it 
not practically deny the defendant’s 
right of the plaintiffs right?

SHRI KOTWAL: It is true that 
there are cases where genuine evi
dence may throw some light on the 
subject.

SHRI S. K. MAITRA: If you want 
it on the line of 203, all right, we may 
consider it.

SHRI KOTWAL: That would cur
tail the time of the court. This is ab
solutely an important cause of Go* 
vemment servant.

The necessity of passing a prelimi
nary decree and a final decree has 
been delayed. That is particularly ap
plicable in the case of mortgages. On 
several occasions, a question arose as 
to whether two decrees could be pas
sed at two stages in one suit or not. 
Although there is an amount which 
has been due, but the same cannot 
be recovered unless the whole suit is 
decided and the reference is made. 
Therefore, a provision is made that 
where there is a necessity for passing 
two decrees, the same could be pas
sed. J

Section 201 is being introduced by 
Clause 9 of the Bill. What is contem
plated here is that there will be mini
mum possible litigations or challen
ges to judgments. There should be a 
compulsory clause saying that on what 
ground the judgment should be chal
lenged? Otherwise, the words “that in 
case the judgment is challenged on 
any other ground than the place of 
issuing the judgment” may be open 
to challenge.

Sections 22 and 23 of the present 
CPC— They confer a right on the 
party to a court saying that a suit 
will be instituted in more than two 
jurisdictions. But 25 is being intro
duced; it gives a right to the Supreme 
Court to say that suit should be insti
tuted in the court. There may be a

conflict. A  man may make an applica
tion under Section 253. Here, anyone 
can apply not necessarily on the 
ground that jurisdiction will not be 
there. But even if Sections 22 and 
23 are not applicable, he can straight 
go to th« Supreme Court. So, here a 
provision should be made that 25 will 
apply where 22 and 23 will not apply.

Clause 89, sub-clause 4 on page 74—  
Here, a proviso is being added regard
ing ex-parte order, etc. There are 
many cases in which the very idea 
of obtaining an ex-parte injunction 
t* frustrated. This will not help any
one; it would create more complica
tions.

Order 39— Here, the enforcement of 
injunctions is provided. A  prohibitory 
order is granted saying that an em
ployee shall not, within a particular 
area, do a particular thing. It is a 
prohibitory order. A  question arises as 
to whether it should be enforced un
der Order X XI, rule 32, sub-rule (5) 
or not. How do you enforce a prohi
bitory order, except by taking the as
sistance of the police? The Calcutta 
High Court had said that it cannot be 
done because, under tHe CPC there is- 

j no provision whatsoever. Somebody
• else says that it can be done under 
l Section 181. This is more necessary ini 

a commercial suit where employees, 
stage dhama before a business premi
ses. A  provision is being made in 
clause 27 where sub-clause (f) to  
Section 75 is provided. There is a 
rule which confers such a power. 
Therefore, this is r e a lly  not necessary. 
The rule which says that if a party 
fails to issue it, he cannot institute 
another suit for the same purpose ex
cept with the leave of the court, has 
not been touched. The courts hold 
that if the two suits are instituted on 
the same day, it can be done. Leave 
can be obtained at a particular time, 
just as at the time of the institution 
of the suits. Otherwise the provision 
would render it infructuous.

SHRI B. N. LOKUR (MINISTRY 
OF L A W ): Are you suggesting aiv 
amendment to Order II, rule (2)?
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SHRI KOTWAL: It relates to that 

order, but I am not proposing any 
amendment. If we want to curtail the 
proceedings, merely saying that he 
can obtain the leave at any point 
would not help. If you have to instir 
tute a suit, you will have to obtain the 
leave at the time itself, just as it ia in 
the case of the High Court. If the two 
suits are instituted on the same day, 
they do not constitute two suits; they 
can be consolidated and the proceed
ings can be carried on. Now about 
Section 141, clause 50. The rules con
tained therein will not apply to pro
ceedings under Article 226. The same 
should be true in the case of Article 
227 also, because there is an advantage 
viz. that you can go before a division 
bench in Bombay, by quoting both. If 
it does not apply in the case of Arti
cle 226 but applies under Article 227, 
it will create confusion. At page 109 
of the bill, an amendment is sugges
ted to rule 10 of Order I. Actually, one 
does not find that particular provi
sion in that clause. Something is mis
sing there. The particular clause is 
found at pages 18 and 19. In page 
109 of the bill, it is said:

“Sub-clause (vii)— Sub-rule (2)
of rule 10 is being substituted to 
make the rule comprehensive by 
providing that.. . ___ •*

But I have not actually come across 
this provision at all in the main body 
of the bill.

SHRI B. N. LOKUR: There is some 
drafting error.

SHRI KOTWAL: It is important 
because it relates to transposition of 
clauses. Likewise, there is no provi
sion in the code relating to consolida
tion of suits. Two suits can be taken 
UP together, or one after the other, 
but there is no provision for consoli
dation. But powers are there under 
Section 151.

SHRI B. N. LOKUR: Instead of
putting certain particular conditions, 
would it not be better to leave it to 
the court? Section 131 is quite clear.

SHRI KOTWAL: It would save a 
number of appeals. The judge may 
sometimes say, “I would take up one 
suit after the other.'1

SHRI B. N. LOKUR: Would y#u kindly give a note on it?
SHRI KOTWAL: Yes, Sir. Now, a 

provision is made in Order X X X IX  
that if the injunction is not served on 
a party, it stands vacated. But they 
are not sometimes served tor a con
siderably long time. There is a provi
sion to the effect that unless a good 
cause is shown, the same should not 
be permitted again. A  person might 
wait till the period of limitation and 
keeps on postponing it, so that a man’s 
claim becomes barred. This abuse of 
the provision should be stopped by 
limiting the time within which a 
writ should be served on a party.

SHRI B. N. LOKUR: If it is not
served, it is automatically vacated.

SHRI KOTWAL: One can make a 
fresh application and get it done.

SHRI B. N. LOKUR: It is a matter 
of service.

SHRI KOTWAL: If it is not served 
within a particular period, it should 
be vacated; and unless a good cau&e 
is shown, it should not be permi ted. 
So far as compromise is concerned, 
it is being provided that compromise 
must be made in Writing and then 
only it can be enforced. This will 
rather hamper the settlement of the 
matter. Sometimes, the counsels 
between themselves agree to a 
formula that this and that shall 
be done. Writing is a mere formality. 
They agree upon everything. If it is 
provided that it must be in writing 
then the chances of settlement taking 
place are very remote.

With these suggestions, I have finis
hed.

M R  CHAIRMAN: Mr. Kotwal, I 
thank you on my behalf and on be-
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lialf of 4>ther Members of the Com
mittee. I assure you thqt the sugges
tions you have made will have due 
consideration of the Committee. I 

vwould request you to send a detailed

memorandum to he Committee later on.
SHRI KOTW AL: Yes, Sir. Thank you.

[The witness then withdrew.]

VI. SHRI D. S. PAM KH, ADVOCATE, BOMBAY  

[The witness was called in and he took his seat]

MR. CHAIRMAN: Mr. Parikh, I 
would like to draw your attention to 
Direction 58 of the Speaker, Lok 
Sabha, governing the evidence before
the Committee.
' ’ • , *

The evidence that you give shall 
be treated as public and is liable to 
be published unless you specifically 
desire that all or any part of the evi
dence given by you is to be treated as 

'confidential. Even though you might 
“desire your evidence to be treated as 
' confidential, such evidence is liable 
'to be made available to the Members 
of Parliament.

Now, you can make your comments 
on the various clauses pf the Bill that 

f you like the Qommittee to consider.

SHRI PARIKH: Sir, there are a few 
clauses on which I would like to make 
my comments.

Firstly, with regard to Clause 51, 
p. 50 that relates to Sectioin 144 of 
the Civil Procedure Code. With 
regard to restitution, there are several 
decisions of the High Court. There is 
a conflict of opinion as to whether, 
in case an ex parte decree is set aside, 
the provisions of restitution under 
Section 144 should apply or not. On 
that, a specific provision may be con
tained in the amendment which is 
proposed in Section 144 of the Civil 
Procedure Code. The amendment 
which is proposed in Clause 51 is:

“ (a) for the words ‘varied or 
reversed, the Court of first inst
ance’, the words ‘varied or rever
sed in any appeal, revision or other 
proceeding. . .  ...................  . .  . . . ”

My suggestion is that you may spe
cifically clarify that it applied also to 
setting aside a decree on account.,of

an ex parte decree being passed. If an 
ex parte decree is set aside by court, 
Section 144 should be made specifical
ly applicable.

Then, with regard to Clause 63, p
29, I welcome the provision. I sug
gest, after the procedure pf filing the 
written staj&ment, inspection, service 
Af notices, admission of facts and 
documents .is gone through, a fixed 
date may be prescribed for the court 
to ascertain the real matters of con
troversy between the parties; What 1 
suggest is that instead of waiting till 
the first hearing is t^ken up in the 
norpial course, a specific provision 
may be m^de whejreby a  da^e m3y t>e 
fixed for a pre-trial he.ari.ng jn order 
that the nature of controversies bet
ween the parties may be crystalised. 
If any steps are missing, the court 
may give directions at that stage. 
That may be a stage also when the 
parties may be made to realise that 
the controversies between them may 
not be worth fighting for. Apart from 
giving a chance or an opportunity to 
the parties to consider the respective 
merits and demerits of the case, it 
would also be a stage where an effec
tive step is taken to crystalise the 
controversies between the parties. It 
will be a stage which may bring about 
a settlement of more than 50-60 per 
cent of the suits. Therefore, my sug
gestion is that after the service of 
notices of admission of facts and d o-1 
cuments is completed, the parties 
know at that stage what evidence is 
necessary to be arranged. If any 
amendment is required to be made, it 
should be made. All those things may 
be considered at that stage, and it is 
quite possible that at Jthat stage, the 
parties may realise that they should  ̂
not proceed with the hearing; because



once the procedure of admission of 
factg and documents is gone through. 
It should be possible for the court to 
assess the merits of each party’s case. 
:i think, it will be very useful if that 
atage is introduced before the trial 
.and after Ordfcr 12.

Under clause 65 on page 30, that is, 
'Oder 12— I suggest that instead of 
leaving it to the party to serve a 
notice to admit facts and documents, 
a specific provision may be made, 
.making it obligatory on the parties to 
; serve such notices to admit facts and 
-documents. We can avoid a lot of 
inconvenience to the parties if this 
notice is made obligatory on them and 
a certain time limit is fixed. We 
should also ^provide that replies should 
be filed within a certain time. So, 
these notices to admit facts and docu
ments should be made a necessary 
part of the procedure for proceeding 
with the trial That would apply to 
both rules 2 and 4 of Order 12.

SHRI B. N. LOKUR: The whole 
idea is that it should be made obliga
tory and the time limit should be 
fixed.

SHRI PARIKH: Yes.

Clause 67 on page 31— I suggest that 
the question of limitation may be add
ed there. We may also add regarding 
maintenance of the suit on the ground 
of non-joinder or mis-joinder of a 
party.

We may also introduce a provision 
similar to Section 9 (A) of the Bom
bay Amendment which prescribes that 
a question of jurisdiction may be de
eded at the first hearing of the suit.

On page 44, Order 21, Rule 41 and 
Clause 17—The way it is put, we may 
find it impossible to get any custodian 
of such property. Nobody would be re
ady to accept the custody of such

property. A  provision may be made 
for paying to such custodian storage 
charges, watchman charges, etc. Other
wise, no respectable person would 
come forward to accept it.

SHRI B. N. LOKUR: Who will
bear the cost?

SHRI PARIKH: The attaching
Party.

On page 45, Clause 18— 1 suggest 
that instead of leaving it to the judge- 
ment-creditor, or the decree-holder to 
serVe a notice on the garnishee, it 
should be made obligatory on the patt 
of the garnishee to pay if he accepts 
the amount payable by him. The ex
perience shows that this is really a 
duplication.

46A oil page 45^*-My submission is 
that it would not be a practicable pro
position for this reaUon that if this 
process is adopted, it Will be possible 
for the defendant to get his claim 
against the garnishee adjudicated up
on without any institution fee or 
any suit of his own. It is really an 
assistance rendered to the judgment- 
debtor in getting the case decided 
Secondly, this procedure would 
make it a conclusive decision as a 
decree, as between the plaintiff 
and the defendant, and as between 
the defendant and thp garnishee. 11 
the plaintiff or the dlecree-holder is 
caUed upon to prove this claim against 
the garnishee, he would obviously not 
be having the materials to prove it  
All the materials would be available 
only to the defendant. If the garni
shee is served with a warrant of 
attachment and if he does not come 
to dispute it, the order may be passed. 
It may be treated as « decree against 
him as provided for under clause 46B, 
mentioned at page 43 of the bill. If 
the garnishee comes forward to dis
pute itf since there would be an at
tachment already levied which would 
be to the extent of the amount of the 
decree, an enquiry held under the 
rules, would result in all further pro
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ceedings in execution to be stopped, 
since the decree-holder would not be 
able to execute it in any other man
ner. There would be an automatic 
stay of execution. I submit, there
fore, that tH& should be treated as a 
summary procedure, as it is under the 
existing Code. The provision on the 
issue of notice to the garnishee says 
that the latter should submit an ap
plication. The same thing applies to 
clause 46C on that page, where the 
disputes relating to the third parties 
have been provided" for.

Now about Clause 20 which pro
vides for the attachment of salary or 
allowances in the hands of private 
employers. I suggest that those pri
vate employees who have been serv
ed with a warrant of attachment, 
should also be put on the same foot
ing as garnishees, so that if a private 
employer wants to contest the amount 
or the rate of salary payable by him, 
he should be made to make an appli
cation to the court contesting it. If 
he does not make it within a certain 
period, it should be deemed to have 
been admitted by him and any order 
against him should be treated as a 
decree in favour of the decree-holder. 
Then, in Clause 21, sub-clause (b), 
there is an amendment proposed by 
the addition of sub-rule 5. Buie 5 is 
mentioned under Order X XI. My 
submission is that it should be made 
to apply. If a suit is failed against a 
garnishee-firm, Order X XI, rule 50 
provides for adjudication of a suit qua 
partner. Similarly, if a decree is 
passed against a Hindu undivided 
family, the rights of any person who 
is sought to be made liable under that 
decree should also be executed. There 
is no reason why it should not be 
done. A  suit may be passed against 
an undivided family, but it may still 
not be possible to determine it. It 
would mean that a separate suit will 
have to be filed for that purpose. 
This provision should, in fact, be de
leted. Perhaps sub-rule 5 should be 
made affirmative.

Now about Rules 58 to 63 of Order 
XXI. I believe that the procedure

which is sought to be prescribed would 
really be a handle in the hands of the 
judgement-debtor. He will be in a 
more advantageous position to avoid 
execution of a decree. At present all 
claims made by the third parties are 
decided on affidavits, under the pre
sent Code. According to our experi
ence more than 80 per cent or 85 p#r 
cent of the claimants who fail in those 
proceedings do not take any action by 
way of filling regular suits to estab
lish their rights, with the result that 
in most cases, the decree-holder are 
in a position to proceed to execute 
those decrees against third parties.

SHRI B. N. LOKUR: Even after 
these objections are settled, the idea 
is that we should settle things once 
for all, instead of having two rounds.

SHRI PARIKH: It is no doubt true 
that the object is to prevent double 
litigation.

SHRI B. N. LOKUR: Having a sum
mary procedure does not mean the 
end of the whole matter.

SHRI PARIKH: But, practically
speaking, hotfr many would choose to 
file regular suits? More than 80 per 
cent do not. And the decrees are 
executed. In about 20 per cent or 25 
per cent of cases, people go to the 
Court for establishing their title. If 
the proposed procedure is accepted, 
the claimants would have the right 
to get their claims decided without 
paying court fees. The claimant is 
now required to file 3 regular suit and 
apply for an interim relief. He has 
to satisfy the court in such a suit that 
there is a prima facie case for grant
ing it. The court is normally reluc
tant to grant it. If the proposed pro
cedure is adopted, the claimant would 
not be bound to ask for interim relief. 
He would merely file a claim which 
will have to be adjudicated upon, I 
believe, on the basis of oral evidence, 
apart from affidavits, because this 
will be treated as a decree. Pending 
that claim, the entire execution would 
be stayed. It would mean that there 
will be a regular suit which will be
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tried aa one between the decree-holder 
and the claimant at the stage of exe
cution. It w ill be possible for the 
claimants to delay the execution pro
ceedings for aeveral years by making 
lalse claims.

Then, under rule 98, there is a pro
viso:

“Provided no such claim shall be
entertained or unnecessarily delay
e d .. *

My suggestion is that a claimant 
should be asked to prefer a claim 
within a certain time of the attach
ment of the property being made. It 
should not be left to the claimant to 
prefer a claim at any time. In the 
absence of any time-limit, while the 
execution proceedings go along, even 
when you reach the final stage, the 
claimant does not come forward. The 
claimant should prefer a claim within 
a certain time limit. Then, it will not 
be necessary to have a similar pro
vision in rule 59.

Further, the provision made in sub
t l e  (5) puts a premium on a person 
who delays the proceedings. Sup
pose a claimant does not come for a 
year and the court refuses to enter
tain his claim. He is not put at a dis
advantage. If the court refuses to 
entertain such a case on account of 
delay, it actually puts a premium on 
the delay on the part of the claimant. 
That should be deleted. A  diligent 
claimant is deprived of a rigJit of fil
ing a regular suit. A person who 
deliberately delays to prefer his claim 
and gets his application rejected by 
the Court on the ground that he did 
not come in time, is entitled to a bet
ter right of filing a suit.

Coming to p. 52, there is a provision 
relating to removal of obstruction to 
execution of decrees. My comments 
are similar to those relating to claim
ants. One point that I want to stress 
is that we must prescribe, if a warrant 
of possession of property is obstructed, 
and it cannot be executed, that war
rant should be directed to be pasted

on the property which is the subject- 
matter of the warrant. All persons 
who claim a right in that property 
chould be made to file their applica
tions for making their claim to the 
property within a specified time-limit.

Today, our experience is that there 
is a chain of obstruction proceedings. 
To avoid that, all persons who claim 
any interest in such a property should 
be asked to prefer their claims within 
a prescribed time-limit. Anyone who 
does not do it should be debarred from 
making a claim subsequently. He 
should be debarred from filing a suit 
also. The Court should proceed to 
pass an order on the expiry of such a 
time-limit.

As regards rule 102f p. 53, my sug
gestion is that such transfer notices 
should be made compulsorily registra
ble. Otherwise, it will jeopardise a 
third party who may have got no 
notice of the litigation at all. It will 
put the defendant to a double advan
tage. The defendant will be able to 
defeat a decree of the possession by 
saying, “I have transferred the pro
perty”. The third party who purcha
ses the property will be put at a great 
disadvantage. In the case of all trans
fers, in order that that may be sub
ject to execution, such notices should 
be registered.

SHRI B. N. LOKUR: Have you seen 
the Fifty-fourth Report of the Law 
Commission on that?

SHRI PARIKH: I have not seen 
that.

SHRI B. N. LOKUR: You better 
read that.

SHRI PARIKH: As regards Rule 10' 
which is proposed, my submission is 
that it will defeat the whole purocse 
of what is sought to be provkmd by 
the new rules. It provides:

“Every order made under rule 101 
or rule 103 shall be subject to the 
result of any suit that may be pend
ing on the date of commencement
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of the proeeeding in which such
order is m a d e. . . / *

As soon as a decree for possession li  
passed, the defendant normally makes 
arrangements to see that the decree 
cannot be executed. If this rule re. 
mains, it wjll mean that a person has 
merely to file a suit in anticipation of 
the warrant of possession being issu
ed for recovery of property. If such 
a suit is filed, such a suit has to be 
decided first before any execution 
proceedings can be started or orders 
can be passed. It will really defeat 
the whole purpose of the new proce
dure which is sought to be prescribed. 
Therefore, my suggestion is that all 
the proceedings should be treated aa 
summary proceedings. A person who 
is vigilant enough or shrewd enough 
to file a plaint one day before a 
warrant of possession is issued is 
protected. His suit must be decided 
first.

SHRI B. N. LOKUR: Unless the
whole idea is changed, this w ill h a ^  
to remain.

SHRI PARIKH : On page 56,
Clause 77, Eocplanation D.

My suggestion is that it should be 
specifically clarified that it does not 
apply to a partnership firm.

Clause (c) on page 57.

My submission is that it should be 
deleted. The whole object of filing 
a suit against a joint family would 
be defeated if the court has to call for 
all the members of the joint family 
and it is bound to ascertain their 
wishes. Today, it is possible to com
promise a suit of the joint family 
without doing any such thing. If this

i i  there, it w ill thrdw open the gates 
of further litigations.

On page 58, Clause 7 8 ( 4 ) .
I suggest that a specific provision 

may be made for appointment of 
Commissioners for doing acts under 
Ortter 2 1 ,  Rule 3 2 ( 5 ) .  A  lot of diffi
culty is experienced in executing 
decrees for specific performance of 
certain acts, where the defendant 
does not choose to carry them out. 
There is no specific procedure which 
is provided for that purpose.

Order 27. .

I believe that the proviso to rule 3- 
which is proposed on page 74 is a 
contradiction in terms. The defen
dant would be placed strictly in an 
advantageous position. It should be 
suitably modified.

ilR . CHAIRMAN: I, on behalf of 
my colleagues, thank you for taking, 
the trouble of coming over here and 
giving us your valuable suggestions. 
In addition to this, if you have got 
more points to make, you can send us 
in the form of a memorandum and we 
will give due consideration to them. 
Then we have given you a question, 
naire. You can send us your consi
dered views on those questions also.
1, once again, thank you.

SHRI PARIKH: I thank you for 
giving me this opportunity to appear 
before this Sub-Committee and ex
press my views or> the various clauses 
of this Bill. Thank you, Sir.

(The Committee then adjourned}
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I. Shri Milap Chandra Jain, Officer on Special Duty, Rajasthan High Court, 
Jodhpur.

(The witness was called in and he took his seat)

MR. CHAIRMAN: Mr. Jain, I wel
come you to this Committee.

You may kindly note that the evi
dence you give, would be treated as 
public and is liable to be published, 
unless you specifically desire that all 
.or any part 0f  the evidence tendered 
by you is to be treated as confidential. 
Even though you might desire the 
evidence to be treated as confidential, 
.such evidence is liable to be made 
available to the Members of Parlia- 
nent.

Now, you have submitted your 
memorandum and you have also sub
mitted your written replies to the 
questionnaire that we circulated. You 
may explain any of the points that 
you have raised in your memoran
dum, and after you make your sub
missions, hon. Members would like 
to seek further clarifications.

SHRI JAIN: I will first take up
Clause 58. I am mentioning only 
those points in regard to which I 
have brought some additional mate
rial. In regard to Clause 58. I sub
mit that the publication of a summons 
as given in Form 2 of Appendix B 
of CPC, will cost very much. I have 
obtained quotations from Times of 
India and Amar Ujala, Agra. The 
Times of India9s quotation is Rs. 316.80 
and Amar Ujala’s quotation is Rs. 75. 
For the nummary which I have sug
gested in my memorandum, Times of

India’s quotation is Bs. 198 and 
Amar Ujala’s quotation is Rs. 50 If 
this i* adopted, then, justice will be 
cheaper. Publication of the summons 
will cheaper. The litigant is im
puted knowledge of all laws. 
Ignorance of law is no excuse. He 
can very well be supposed to know 
the contents of the summons. If he 
is given notice that such and such 
date is fixed for settlement of issues 
or for fin a l disposal, he ca n  conte3t 
or otherwise it will be ex-parte. 
Instead of mentioning all that is con
tained in Form 2 of Appendix B of 
CPC, we can mention only the sum
mary of it.

MR. CHAIRMAN: We w il l  con sid er
it.

SHRI JAIN: Now, I will take up
Clause 69.—Page 32 of ihe Bill. 1 
feel that if the option is given io the 
party, as is provided in the Bill, no 
party who is interested in delaying 
the disposal of the case would like 
to move such an application, as is 
contemplated in the proposed clause.

MR. CHAIRMAN: Therefore, you 
are suggesting.. .

SHRI JAIN: I suggest that powers 
should be given to the Court. If the 
Court finds that a party is interested 
in delaying the case, it should direct 
the party to serve the summons him
self. But, as the clause stands in the
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RiU, it is only on t^e application oi 
the pdftjr ^hat/the Co^rt wiU 
jurisdiction arid clan order the service 
o f summons. My submission is that 
‘discretion should he given to the 
Court. If the Court finds that a party 
is indulging in dilatory tactics, it may 
direct the party or it may, even on 
the application of the other party, 
who is interested in the early dispo
sal of the case, direct the party who 
is delaying the case to take the sum
mons himself and serve upon the wit
ness. I have seen such type of delays 
in my 14 or 15 years of Judicial 
career. I see that summonses are 
thrown in the Court just like letters 
are thrown in the letter box. They 
do not see whether they are served 
or n ot. They simply discharge their 
functions or their statutory duty. 
They do not take any interest because 
they are interested in delaying the 
case. One party is definitely interest
ed in delaying the case.

MR. CHAIRMAN: Mr. Jain, would 
you not foresee the difficulty in this? 
The Court, on the application of the 
party may order the service of sum
mons. Your suggestion is that discre
tion should be left to the Court and 
the Court at its discretion may order 
the service of summons. But, if the 
witness is not willing lo have the 
summons an£ wants the party to 
serve the summons, what will hap
pen? Your 'suggestion is, even with
out application, the Court can suo 
moto....

SHRI JAIN: . . .or on the applica
tion of the other party, who is in
terested in the early disposal of the 
case. ”

MR. CHAIRMAN: We will consider 
your suggestion. But, I am pointing 
out the difficulty in actual implemen
tation of your suggestion.

SHRI JAIN: The Court may direct 
the party to take the summons and 
that party can post it by Registered 
A.D.

SHRI MOHAMMAD TAHIR: The
pjarty oan personally hand over the 
summons to the other paitfy.

SHRI JAIN: When the witnesscomes fto depose in 'favour of a party, how can the party not serve the summons? When parties are interested in delaying the case, iiiey do not adopt the procedure. This is my practical experience.
SHRI S. K. MAITRA: May I draw 

your attention to the proposed Rukl 
1(1)—-Page 32 0f the Bill? It 3ays:

. and not later than ten days 
after the date on which the issues 
are settled, the parties shall present 
in Court a list of witnesses whom 
th ey ..

&o, the list of witnesses will be before 
the Court and unless the party wants 
them to be summoned through Court, 
when the Court issues summones, they 
will be Court witnesses only. Is it the 
idea of tt̂ e witness that the Wit
nesses should be Court witnesses or 
should they be summoned through 
the Court?

SHRI JAIN: The list is being pro
vided. The intention behind this 
clause is that the other party may 
know who are appearing against him. 
fo r  this purpose, this clause is being 
abided. This is entirely different. The 
matter of summoning is entirely differ
ent from the tiling of the list.

SHRI S. K. MAITRA: If the party 
does not apply for summoning of the 
witnesses and the court still issues a 
summons to the witness, he becomes 
a court witness. Do you want these 
witnesses to be court witnesses?

SHRI JAIN: No. When the party 
mentions the names of witnesses in a 
list and wants to summon them, then 
naturally they will be foe witnesses 
of the party. But when the party 
does not do so and the court in the 
interest of justice issues «  summon*

781 LS— 18.
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he will be the witness of the court. But the difficulty is that despite his name being mentioned in the list and the party ostensibly showing interest that he is interested in producing him. in order to create delay, he does hot. In such cases, steps should be taken. I have one experience. A party wrote to the witness: 1  do not want that the case should be tried by this Munsif magistrate. If you have received the summons, you need not come and if it is henceforth tendered, please don’t take it or at least caus’e delay*. He was simply interested in seeing that the Munsif magistrate was transferred before 
his case came to a final stage. Only in those castes, the court sees that the party is interested in delaying cases, this procedure should be adopted by the court.

Cl. 71. One good provision is inserted in Order XVII. This provides that the court will proceed with the case even if the counsel is not present. In that case, the party will be obliged to engage another lawyer. Who will pay the fee, the party or the previous counsel? A new order is being inserted. I have explained this in p. 3 of the memorandum.
MR. CHAIRMAN: Is it not usually done? If the pleader who has accepted a brief on a particular day could not appear on that day and some other lawyer appears, your suggestion is that the original pleader should pay him.
SHRI JAIN: New counsel will not appear unless he is paid.
SHRI SATYENDRA NARAYAN SINHA: According to him, if the lawyer is unable to appear in a court on account of his engagement elsewhere and the court is not prepared to grant adjournment, the lawyer is required to refund the fee already charged.
SHRI JAIN: Not the entire fee, but proportionate fee.

SHRI SATYENDRA NARAYAN SINHA: Is it not the practice now?
SHRI JAIN: May be in the High Courts and the Supreme Court, but not so in the subordinate courts.
SHRI DWIJENDRALAL SEN GUPTA: The presumption is that the fee is being paid either for his ap-, pearing or for pleading or for acting or for both. The point is that for the day he could not appear, there is no earning for the lawyer. So the question of payment of fee does not arise
SHRI JAIN: The client pays thelawyer to conduct the case from the stage he is engaged.
SHRI DWIJENDRALAL SEN GUPTA: Is it a contract?
SHRI JAIN: Definitely.
SHRI DWIJENDRALAL SEN GUPTA: Is it a lump sum or daily fee?
SHRI JAIN: There are two ways. Some lawyers charge on daily basis and others on a case basis. If they charge on daily basis, there is no need for this. If they charge on the basis of a case and if the counsel does not appear on a day and the court does not grant adjournment, the client will be obliged to pay to the second counsel and the first lawyer should reimburse him for it.
SHRI MOHAMMAD TAHIR: What is the proof that the client has paid the money and the lawyer has received it? Should there be any proof?
MR. CHAIRMAN: He is asking how 

do you enforce it.
SHRI DWIJENDRALAL SEN GUPTA: If a lawyer works on contract and does not appear and thereby causes any difficulty to the client and does not make alternative arrangements to defend the case, that will mean professional misconduct
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and the matter can be taken up in the Bar Council without any such provision. Of course, I appreciate the pirit underlying this..

MR. CHAIRMAN: It may also be a breach of contract.
SHRI S. K. MAITRA: Suppose the lawyer does not reimburse, the remedy is to file a suit and the suit will be based on a contract. So this provision in any case will be redundant.
SHRI JAIN: Sir, I have simplyplaced the difficulty which the litigant will be facing after the coming into force of the Act. Here it is provided that the court shall not grant adjournment unless it is satisfied that the party applying for adjournment could not engage another pleader in time. The party would be o b lig e d  to pay another counsel.
SHRI S. K. MAITRA: So far as the provision in the Bill is concerned, it can be done by the court straightway. So far as the suggested provision is concerned, it must be enforced by the court. For that a separate litigation will be necessary and that will be based on a contract. So in any case the suggested provison is redundant.
MR. CHAIRMAN: The difficultyyou point out is appreciated by us. But how to enforce it? We will examine it.
SHRI DWIJENDRALAL SEN GUPTA: I think the only remedy is to nationalise the legal profession.
SHRI JABN: Another suggestion.This is on p. 4. A date should be fixed after which the judgment will come into force. It is our common experience that the party winning a case rushes to the court for execution. The party which intends to file an appeal has to incur a lot of expenditure to obtain stay order etc. This could be done by amending Order XX R 3.

MR. CHAIRMAN: Would you suggest that in all cases the final order should be given effect to after a period of time?
SHRI JAIN: Yes.
MR. CHAIRMAN: Would it notfrustrate the purpose o* justice?
SHRI JAIN: When the court takes years to decide a case, a month's delay in enforcing it is not much.
MR. CHAIRMAN: You are alsopleading that delay should be avoided.
SHRI JAIN: 10 or 15 daysf at the most one month. This will reduce corruption.
SHRI S. K. MAITRA: If the intention is that the party, defeated should be enabled to obtain a stay, the provision exists in Order 41. What is the purpose of this?
SHRI JAIN: Our experience is that the party losing the case has to file an appeal. He has to rush to the court. The poor litigant has to approach the trial court. We know all the difficulties.
MR. CHAIRMAN: Would you not consider it the right of the winning party to get the benefit of the judgment immediately? As far as the defeated party wanting to appeal, it is provided already. So will it not frustrate justice if the winning party is forced to wait for a certain period? This is presupposing that the defeated party would go in appeal and a stay would be necessary.
SHRI JAIN: It simply postponesthe taking effect of the judgment by at the most 0ne month.
SHRI NOORUL HUDA: In some cases, the contention of Shri Jain is quite sound because the defeated party will appeal and it will take some time. The chance of corruption is there. This will reduce that.
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JAljN-* Then another difficulty fe li1 v about ascertaining tfie nances and addresses. Order XXII sub-rule 4 The court may direct the, defendant to disclose the names and addresses of the relatives of the deceased defendant. How is the plaintiff supposed to know the members of the family, small children etc.?

SHRI S. K. MAITRA: What willhappen if the defendant himself is dead?
SHRI JAIN: This applies when there is more than one defendant.
MR. CHAIRMAN: Your suggestion is that the surviving defendants should report to the court giving the names of the heirs of the deceased co-defendant. How to enforce it? Suppose he deliberately does not do it.
SHRI JAIN: Then the plaintiff will get the substitution of the LR which can be ascertained by him. Thereafter the defendant cahnot create difficulty. He cannot say that some of the LRs have been omitted.
SHRI DWIJENDRALAL SfiN GUPTA: The defendant may ndt, blit the person affected by the omission may come ih at any stage and Bay, the person whose interest may be affected.
MR. CHAIRMAN : Mr. Jain’s suggestion seems to be a safeguard for the plaintiff against any plea being taken up by the surviving defendant.
SHRI JAIN: I have one more suggestion about the examination of witnesses on commission. This has been introduced in Rajasthan. The examination of witnesses on commission will reduce the court work and that time can be devoted to writing judgments and heating arguments. It is a common experience now that Almost all the courts are overworked. This will aliso prbvide Itoine remuneration to youhg lawyers.

S$RI DWIJENDRALAL 3$N
G*UjPTA: At whose coat?

SHRI JAIN: At the cost of thelitigant.
SHRI DWIJENDRALAL SENGUPTA: Making the litigation moreexpensive.
SHRI JAIN: The litigant will get the justice speedier.
SHRI DWIJENDRALAL SENGUPTA: Let the Government pay, I don't mind. The cost of the commission should be borne out by the Government.
SHRI JAIN: I can say about Rajasthan that we have no finances to bear the expenditure. It is not mandatory. An option is given to the litigant. Suppose the defendant is interested in delaying the case; he does not get the summons served upon the witnesses. The other party may move an a p p lica tio n  that his witnesses may be examined on commission saying that he is willing to bear the e*- penses.
MR. CHAIRMAN: There is a provision that if the court wants, it can exatnine witnesses on commission in certain cases. You want it in all cases. What will remain for the courts s0 far as hearing is concerned? No oral evidence will be there; no witness will appear before the court.
SHRI DWIJENDRALAL SEN 

GlHMrA: Not only the evidence but 
also the examination of the witnesses 
is important. It is important to con
sider the demeanour of the witnesses 
tfhiie deposing before the court. Tnat 
'link will be lost. To meet the ends 
of justice, that is also important.

SHRI JAIN: My own experienceabout Rajasthan and U.P. is that iittrdly IQ per cent af the cases are îtebided by the safrie Judge. The 
'Gistoi take sb “tnucfh time ahd the number of cases is so much that the
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castes are not decided by the same Judge. As a matter of faci# the demeanour of the witnesses is not 
noted. •

MR. CHAIRMAN: I think, in criminal cases, when a trying Magistrate is transferred, the entire case is tried 
de novo.

SHRI JAIN: This is confined to civil cases.
MR. CHAIRMAN: Even in civilsuits, whether a witness has lied, whether he has been purchased, whether he has been influenced, etc., it can be determined by the court if the Judge; apps the deposition of thfe witness before the court. If he reads 

only the written evidence taken by a QO-mmission, would you, not think that that will, to some extent, vitiate the appreciation of the actual case by the court?
SHRI JAIN: In practice, hardly 10 per cent cases are decided like that.
MR. CHAIRMAN: Is it a healthypractice th£*t during. th$ trial, the trying Judge is transferred and the new Judge oomes and proceeds with the case? Does it not affect the proper administration of justice?
SHRI JAIN: It does.
MR. CHAIRMAN: Would you suggest that the Judge should not be transferred unless he concludes the case?
SHRI JAIN: In the new Cr. P.C. Bill, there was a provision that • de 

novo trial will not apply to Sessions Judge. But when the Act was passed, it was deleted. The Sessions Judge will conclude the case before he ig transferred. It is not applicable to civil cases.
MR. CHAIRMAN: Do you suggest 

it should apply in this case also?

5^$I, JAIN: This if  all I have suggested in my memorandum.
MR. CHAIRMAN: We will careful

ly examine the suggestions made in the memorandum. So far as your replies to the questionnaire r̂e concerned, we have gone through them. You have taken great pains. You have not only given replies but you have made very concrete suggestions also. '
SHRI, JAIN: They are all based on my personal experience.
MR. CHAIRMAN: I can assure you tjiat we will consider your suggestions seriously.
SHRI RAJ DEO SINGH: As regards your reply No. 11 to Q. No. 1, I want to know whether you recommend a yearly refresher course for a weel* or two weeks for lawyers and pleaders practising and working in subordinate courts.
SHRI JAIN: It will be better to use the word “refresher course’*.
SHRI S. 5 . MAJJ3A: With regard t0 service of summpns, 21 of the Bil} where rule 10(A) has been sijg- gested, don’t you think that simultaneous service of, summons by iegis- ter'ed ppsfr whjch has alr^ady been provided in the Bill will be sufficient?
SHftl JAIN: Yes.
Mfe. CHAlftMAN: N0 more questions.
Mr. Jain, I thajjk y°u on my behalf and °n behalf of the Committee for the cooperation you have given to us. I can assure you, once again, that the Committee will give its earnest consideration to the suggestions made by you both in the memorandum and in the replies to the questionnaire.
SHRI JAIN: Thank you, Sir.

(The witness then withdrew).
II. Shri P. N. Lekhi, High Court Bar Association, Delhi

(The witness was called in and he here to give evidence before thistook his seat). Committee. Before we proceed, I: WPUAd like to read out a particularMR. CHAIRMAN: $hri 1,-ethi, we Direction of the. hon, Speajwn whichwelcome you because you have come governs your evidence. The witnesses
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may kindly note that the evidence they give would be treated as public and is liable to be published, unless they specifically desire that all or any part of the evidence tendered by them is to be treated as confidential Even though they might desire their evidence to be treated as confidential, such evidence is liable to be made available to the Members of Parliament

SHRI P. N. LEKHI: I have got no 
objection i* it is made public.

MR. CHAIRMAN: You have notsubmitted your memorandum.

SHRI P. N. LEKHI: Yes, Sir.
MR. CHAIRMAN: Now you canstart your oral evidence.

SHRI P. N. LEKHI: Clause 80 on page 60 of the Bill. Here an explanation is added after rule 4. This, in my view, has not taken into cognizance the great advance in law that has been made in practically all the Commonwealth countries; particular
ly when the instrument is to be statutory, an enactment is not at all a condition precedent. If you make an enactment as a condition precedent for a statutory instrument, you will be injuring most of the litigants who have to contest against the executive order of the State, which in the nature of the power, nullifies any enactment. Likewise, we have a number of circulars issued or memoranda made under the rules of business by a competent Secretary which have been considered as having the binding effect of law and there is no enactment which was the basis of that instrument. So, if you add any enactment, you would be doing a lot of injustice and pulling back the law from a very good and healthy practice which has existed without this explanation. The amendment sh<">uld be such as would give something more

to facilitate procedure. This would be shackling the procedure. So, in my view, the explanation should be without the words 'made under any enactment*. These words should not be there. This is the present state of law of which no notice has been taken.
Then, I would like to refer to Rule 4 of proposed new Order 32A, in Clause 83—Page 64. An eminent jurist, Mr. Duncan has said ‘A modern law administered by conservative judges is causing the whole problem’. Now, you are giving a statutory recognition by introducing a halfhearted measure in this new Order 32A. If you turn to Page 64 of the Bill, the marginal note of proposed Rule 4 is ‘Assistance of welfare tex- pert\ We know that under the Matrimonial Causes Act, the Maintenance Act and various other enactments, which probably have inspired this particular provision, in regard to family disputes, assistance of some experts would certainly be sought to resolve them, without the long drawn out procedure. Now, we see that in those enactments, it is not lust one line written there. Thtey have a definite scheme under which the matter would be referred to an expert. Sometimes he may be a psychologist, .sometimes he may be an expert in matrimonial affairs or guardianship matters. He may be an expert in his own line and he tries to treat the dispute from a mental angle. Now, in regard to this bland assistance of welfare experts in every suit or proceeding, it would be open to the Court to secure the Services of such persons, preferably women where available. I do not understand at least these words ‘a woman where available*, because they are available. Fifty per cent of our population consists of women. This is the proportion. Women are available. I am not at all on the sex dispute. I treat both of them alike. After all, we are ênacting a new procedure. The present law has lasted for 66 years and these amendments, probably, for a couple of decades. Therefore, this



particular reference preferably a woman where available' stipulates the non-availability of women. This is what I am submitting to you. What type of woman? This is a question which will vex the Courts. After all, you are going to lay down procedural guidelines. This is not like a politi
cal manifesto which can be twisted at convenience. Thia is what I am saying. When we are dealing with the letter of law, we are dealing with it not like a slogan, but, in a very serious way. So, what exactly is the intention of this Rule 4? The marginal note says ‘Assistance of welfare expert*. As a matter of interpretation, marginal notes mean nothing. There is no reference to a welfare expert in the substantive rule itself. Therte is no guidance given to the Court for the induction of this expert. I am a little wondering about this drafting.

SHRI S. K. MAITRA: Kindly *ee the words ‘including a person professionally engaged*.
SHRI P. N. LEKHI: It is stated here professionally engaged in promoting the welfare of the family.. .* This is entirely different when you read the marginal note. You are first saying ‘professionally engaged*. The difficulty that would arise in the Court is, Whether the person who is appointed is professionally engaged or not. This particular aspect of introducing a sort of welfare legislation in a procedural code is very much welcome. But, it should be a complete and not an attempted measure. The Court should be given some guidelines that if a matter relates to such types of family disputes, the matter would be referred to persons with such and §uch qualifications etc. The word ‘professional expert' is an absolutely vague expression. It is only the vagueness of law which is the reason for multi-farious litigations. A clear law is never litigated. What you are doing here is, introducing a kind of vagueness, which ultimately would be open to

this challenge, 25 such and such person a professional expert? Any amount of case laws will have to be developed on this. As I read this particular provision..,
MR. CHAIRMAN: May I drawyour attention. Mr. Lekhif to the wording in the fifth line, regarding the point that you are making? The wording is ‘as the Court may think fit*. The question of deciding whether a person is a professional expert or not, is left to the Court.
SHRI AWADHESHWAR PRASAD SINHA: You have said that this is vague. May I know, have you any alternative draft which is not vague and which can help us?
MR. CHAIRMAN: In other words, what modification would you suggest in this vague clause?
SHRI AWADHESHWAR PRASAD SINHA: Will you send us an alternative draft?
SHRI P. N. LEKHI: Our Civil Procedure Code is not a original work done by us. This is more particularly similar to the Procedure Codes available in the United Kingdom. If you see Dryden’s Law of Divorce, for liie purpose of such experts, a full chap* ter enacted by the British Parliament is available. I can send that. Books, of course, are available. If that particular aspect is also looked anto, perhaps, w'e shall, when enacting thii Code, be able to give to the Courts full guidance.
MR. CHAIRMAN: We will look into it.
SHRI SATYENDRA NARAYAN SINHA: The witness said that thisdoes not bring out the real intention of the framers of law. That is why, Mr. Sinha wanted to know whether he would be able to suggest a draft, which will make the position clear.
MR. CHAIRMAN: He has referred to the British law.
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SHRI P. N, LEKHI: It will be possible lor me to give a note.
MR. CHAIRMAN: We welcomeihat. Kindly sent it later on.
SHRI RAJDEO SINGH: The arguments put forward by the witness regarding the welfare expert, to my mind, have some weight. So, before we proceed further. Government should cpme forward with some statement just now regarding Rule 4*
SHRI S. K. MAITRA: As I have already submitted, these provisions are based on. the recommendations made by the 1&W CommiSStbn ijn their 64th Report. While giving effect tQ these recommendations, Government had; as far as possible, accepted the recommendations as they are. It is now for the Committee to consider whether these recommendations are adequate ot  not. The recommenda

tion in regard to the provision aborut which the learned witness has said will be foiirid on page 236 of the 54th Report ot ttife Law Commission. It is on this basis that this provision has been made.
SHRI P* N. LEKHI: I have read the argument given by the Law Comtnife- mission. Setotion 23 (2) of the Hindu Marriage A6t says that before proceeding with the trial of a matHmo- njal dispute, the court shall try to bring about ah amicable settlement betweien the parties. But our experience of the last 20 years is that absolutely no attempt has been made. If the report of the Law Commission is the guideline, the Law Commission has very emphatically said that adversary procedure, which is the foundation of the court is not fit for family disputes. If family disputes are to be taken out of the adversary procedure, the best thing would be to have a separate code for family disputes and not to keep it a part and parcel of the C.P.C. The very fact that It is part of the adversary procedure is an argument against this very limping provision.
MR  ̂CHAIRMAN: You have agreed io bubmit to the committee the form

in which you would like this rule to> be amended.
SHRI, MOHAMMED TAHIR; Will it not be possible to have a definition of welfare expert?
MR. CHAIRMAN: That is for us to consider amongst ourselves.
SHRI MOHAMMED TAHIR: Preference ha$ been given to a woman expert. I think the Law Commission has not mentioned that preference should be given to a woman.
MR. CHAIRMAN: We are not bound by the Law Commission’s report. We will be guided by the Law Commission's advice, the draft Bill and the evidence given before us and ultimately come to our conclusions..
SHRI P. N. LEKHI: My next point is about the amendment being, sought to be made to Order VI, Rule 17—. page 23, last two lines. I am afraid this particular amendment is going, to assist certain litigants who in the present scheme of law would not be permitted to drag on the proceedings indefinitely. All he has to. do is to make an amendment which that particular court is not able to try and the matter goes to another court. By some machination which is not* unknown to lawyers, it 

is not difficult to make an amend* ment. that particular court may not be able to try and thus drag on the proceedings. This tendency would be harmful to the very basis of cheay justice, for which purpose the code is being amended in some provisions. By allowing a person to amend and change the court—a process which is not available to him now—you will be achieving precisely the opposite result. I feel this particular amendment has to go lock, stock and barrel. It has no place where the basic idea is to expedite the proceedings. This is the oonsidered view of the Bar, Some of my friends were very happy because they said, we can drag on the proceedings for any number of years without any impediment from the court or from the party. I feel there
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is no necessity, for J]jus particular amendment because the party has to choose not only the remedy but also 
the forum. If he has chosen the wrong forum, law should not help him for his negligence. This is a very retrog
rade step.

ME. CHAIRMAN: ATe you opposed to the continuance of the original rule?
SHRI P. N. LEKHI: No.
MR. CHAIRMAN: Under the original rule, the power to amend is there. What is sought to be added now is that as a result of that amendment, if the court finds that it no longer has jurisdiction to try tha suit, in that case the suit will be returned. What is your objection to;that?
SHRI F. N. LEKHI; As I said, it is for the litigant to choose both his forum and remedy . If he chooses a wrong forum or asks, for a wrong remedy,there is asolutely no reason why he should not suffer the consequences. To give a practical illustration,we hav$ in Delhi original jurisdiction confered,, on the Wigjh Court. After Rs, 50,000 any ordinal suit will lie to the High Court. If it is less, than; R& 5Q,000, it lies tp the District , Court* 

Most ofr the litigants choose, the district Court because it does not* take more than a year fpr a-suit to he disposed of. In, the, High Courts it may take a decade. Now, after choosing the District Court, the litigant finds that something, has intervened and it would be more profitable for him to keep the matter hanging. The other 
party also has gpne to the Pistrict Court in anticipation that within one year, the matter will be over. Now, th© litigant makes an amendment saying, "I forgot this. The property was under-valued. Now I have pot it revalued. The value is Rs, 1 lakh and here is the valuation certificate.” The District Court will allow the valuation to be amended, and the suit will have to he transferred to the High Court. When, we are creating a mul*. tifarious jurisdiction which, in itself has a wheel within a wheel, causing

a lot: of confusion, efforts should be made to lessen the coaxial wheels rather than to permit a person to jump over from one cirfcle to another and keep the whole agitational approach of the courts continuing for years at an end. Why should a person who has chosen the wrong forum be given 
any legal handle to choose a different court?

MR. CHAIRMAN: You agree to the original rule. Suppose after allowing 
the amendment under, the original rtile, the court finds: that it1 has no jurisdiction to try the suit after the amendment, what is to be done?

SHRI M, P. SHUKLA: Original rul^ 17 contemplates only amendments within the power of the court aijjd not beyond the powers of the court.
SHRI S. K. MAITRA: This provision has been made to remove a divergence of judicial opinion. This has been dealt with in the 27th- report of the Law Commission. I quote:

“Order VI Rule 17 deals with amendment of pleadings. A question has arisen whether the court can allow an amendment, of a plaint where the effett of the amendment would tfe to refrdjfê  tfcat cqiirt incompetent to tfy the suit. Opp view is that the court cannot grant such an amendment. Another view is that the court can gfrant such an amendment. There is divergence of judicial opihiori on this..................99
To resolve this; the Law Commission has recommended:

“We proposed that statutory effect should be given to the later view by a suitable amendment of Order VI Rule 17.”
Based on this recommendation, thif amendment is being suggested.
MR. CHAIRMAN: In such exceptional cases* what should be done?
SHRI P. N. LfiKHl; The limitation 

is positively to bar a particular type of retnedjr. It does not alter but bar the remedy. tJnder our Limitation Act
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i f  an amendment to a claim is made, 
and that amendment is barred by
limitation, the matter cannot be agi
tated. Under the present Code, if it is 
-beyond the jurisdiction of the court, 
the court cannot try it but it can re
turn the plaint. Then the litigant can 
go to the proper court. This particular 
.amendment tries to find favour with 
one or the other view under the garb 
o f  settling the controversy. But what 
about the limitation pehod? What 
about the litigant himself going to the 
other court?- Here the amendment is 
allowed by a court not competent to 
deal with it. Without allowing the 
amendment the court is definitely 
looking to ceruiin le^ai principles. If 
the Court has not got pecuniary or 
territorial jurisdiction to be seized of 
that matter, I simply cannot under
stand how it has got the power to 
allow the amendment, which is per
mission granted by the judiciary to 
agitate the matter over which it has 
no jurisdiction at all.

SHRI S. K. MAITRA: I think there 
is some confusion. This will arise 
only when initially the court has 
jurisdiction and not otherwise.

SHRI SAWAISINGH SISODIA: As 
lar as the question of limitation is con
cerned, the court is bound to examine 
it before allowing the amendment 
whether that particular item is with
in the limitation or not. Therefore, 
this fear that that particular item may 
be out of limitation cannot arise. 
Whenever an application for amend
ment is moved, the court will examine 
whether that particular item which he 
wants to add in the plaint is within 
limitation or without limitation. 
Therefore, I think this fear is not pro
per that some such amendments may 
be allowed which may be out of limi
tation and such controversies may 
come.

SHRI P. N. LEKHI: I am not re
ferring only to what is added by the 
amendment. If a suit is presented in 
a wrong court, in a wrong forum, by 
the stoategem of amendment under 
the preseat law, when the plaint is 
returned for filing before the appro

priate court it would contain the date 
of filing the original suit. Under very 
limited circumstances you are permit
ted to prove a bona fife  mistake so 
that the time consumed in the wrong 
fortim may also be credited to him. 
By this particular amendment that 
difficulty would be overcome and it 
would be possible under certain cir
cumstances to agitate the time-bar 
plaints which is not possible now 
I am not referring to that one parti
cular item introduced by the amend
ment. I am referring to the entire 
subject matter of the suit. This is a 
point which I hope you will be plea
sed to consider.

MR. CHAIRMAN: We will examine 
that. Are there any other points?

SHRI P. N. LEKHI: 50 per cent of 
the litigation now is between the citi
zen and the State. By introducing 
judicial definition of statutory instru
ment you are putting shackles on the 
citizen. We have travelled much far 
ahead of this definition and so this 
will drag us back to very unhealthy 
situations. It is a very serious matter. 
It will also affect the interpretation of 
the constitutional law. This is for the 
first time we are having a definition 
of statutory instrument. Here again 
I find measures adopted by those re
sponsible for legislating these laws 
extremely half-hearted; I hope I will 
be excused for using this expression. 
As the Law Secretary is aware, there 
was the Statutory Instruments legi
slation of 1948 in UK and in USA they 
have amended their law in 1972 in 
order to give a definite type of pro
tection to the citizens from the admi
nistrative acts of tKe executive. In 
our country, without having this en
actment and without having a defini
tion, fortunately our administrative 
law and constitutional law have de
finitely been making verv healthy 
progress. Now by this one line or one 
sentence explanation you are whittl
ing down the entire procedure of con
stitutional interpretation. It would 
not Just be an amendment of the 
Civil Procedure Code: it would be 
throttling o f the progress which ad
ministrative law has registered thus
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tfar with out this definition. It is a 
very serious matter.

SHRI S. K. MAITRA: If you want 
to leave the position as it is, would 
it not be better to omit the explana
tion?

SHRI P. N. LEKHI: If you omit the 
term “any other enactment” it would 
be beter. Then the whole thing can 
be salvaged and saved. Otherwise, 
this very innocuous explanation would 
introduce consequences which would 
be of very tremendous significance 
for the entire administration of jus
tice in this country.

SHRI M. P. SHUKLA: Have you 
received our questionnaire?

SHRI P. N. LEKHI: We received 
those documents only two ways back. 
Even though we have spent the wnoJe 
night we could not prepare ourselves 
for them.

MR. CHAIRMAN: You can take 
your time to consider the question
naire and give your views in writing 
in a month or two., say before the 
end of December.

SHRI M. P. SHUKLA: Have you 
anything to say about amendment to 
Section 115?

SHRI P. *T. LEKHI: 115 going out 
of the field is very healthy because 
quite a bit of litigation and revision 
with conflicting decisions from the 
Supreme Court and High Courts have 
been causing* a bit of difficulty. It is 
also in keeping with the recent am
endment to the Code o f Criminal Pro
cedure, where the power of revision 
has ben taken out. 115 is going to de
finitely reduce the workload of un
necessary litigation by 10 to 13 per 
cent. This is very healthy. Further, 
article 227 is there.

SHRI M. P. SHUKLA: One argu
ment is that article 227 involves more 
cost to the litigant. It is costlier whe
reas the object of the amendment is 
to make justice cheaper.

SHRI. P. N. LEKHI: I can tell you 
from personal experience that cheap 
justice is a very misleading slogan. 
I will give you an example. Some
1,453 employees of the Haryana State 
Electricity Board courted arrest. Ulti
mately, it was found that these was no 
order promulgated under section 144 
and so all the arrests were illegal. By 
some clear brain-wave the 
Chairman of the Haryana State Elec
tricity Board dismissed each one of 
them. I filed a writ petition and I said 
that if each one of these 1,453 persons 
who have a common grievance against 
a common order have to come before 
the court for appeal for reinstatement 
in service, under article 226, according 
to the Chandigarh High Court Fees 
Rules they will have to spend Rs. 
175 lakhs as court fees, I will have 
to point their writ petitions which 
will consume one tonne of valuable 
paper and each of them will have to 
engage a lawer to argue which on the 
current rate of payment will come to 
Rs. 15 lakhs. But the High Court said 
that according to our rules there is 
only an individual cause of action alt
hough it is against a common order. 
So, though you are certainly very 
much concerned about cheap justice, 
you do not exercise proper amount of 
legal and administrative control in 
order to really make justice cheap. 
Threfore, whenever I hear the term  
“cheap justice” from any quarter it 
makes me laugh.

My positive suggestion in this direc
tion is that you should make a law 
called the Administrative Procedure 
Law like the Administrative Proce
dure Act in the United Kingdom and 
in the United States and put all these 
things there. Because, civil litigation 
is only for a man with property. A 
poor man always goes to a magist
rate's court; he never goes to the 
Supreme Court. When you are sug
gesting amendment to 133, you have 
to see how many poor people actually 
want to go to the Supreme Court. A 
poor man would be benfitted if you 
have something like Administrative 
Tribunals Act, really making the 
whole thing cheaper. The Civil Pro
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cedure Code is not a remedy to* a 
poor man, because‘ a poor man has no 
property to litigate.

SHRIMATI LAKSHMIKANTHAM
MA: What about 32A?

SHRI P. M. LEKHI: I will give a 
note on that.

MR, CHAIRMAN: On behalf of the 
Committee and myself I thank you

fos your cooperation. We are now 
looking forward to your reply to our 
questionnaire where you may give 
your concrete suggestions so that our 
task may become easier. I can assure 
you that your suggestions would be 
carefully considered by the Commit
tee.

[The Committee then adjoum edl
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(The witness was called in and he 
took his seat)

ME. CHAIRMAN: Mr. Bal, I wel
come you on behalf of myself and 
the Committee. Before you give 
your evidence, you may kindly note 
that the evidence you give would be 
treated as public and is liable to be 
published, unless you specifically de
sire that all or any part of the evi
dence tendered by you is to be 
treated as confidential. Even thpugh 
you might desire your evidence to be 
treated as confidential, such evidence 
is liable to be made available to the 
Members of Parliament.

SHRI B. D. BAL: I have no 
objection.

MR. CHAIRMAN: You are welcome 
to submit your oral evidence on any 
of the clauses of the Bill. You have 
not submitted any written memo
randum.

SHRI B. D. BAL: The object of the 
Bill as given is to secure expedition 
o f proceedings, cut down delays con
sistently with fair trial and principles 
of natudal justice and also to give a 
fair deal to poor litigants and to 
simlify the procedure. For securing

these objects, it is really not neces
sary to have so many amendments in 
the pdocedure. The procedure, as it  
is, is quite good, what is lacking is 
the proper implementation. That 
cannot be secured by amendments. 
Even then there are a few amend
ments which will achieve these ob
jects to some extent. They are, of 
course, few.

To give just one instance, there are 
new rules substituted for rules 58 to 
63 and 98 to 103 of order 21 which 
deals with execution proceedings. As 
the law stands today, rule 58 deals 
with objections to attachment in exe
cution proceedings or claims to 
attached property. The proceedings 
under execution are summar- at 
present. There is no appeal and the 
unsuccessful party has to file a suit. 
A suit means again a second round 
of litigation. The stages are, suit, 
then decision, first appeal, second 
appeal and so on. There would be so- 
much Iqss of time.

The other set of rules 98 to 103 
also has one same scheme, but it re
lates to properties sold in execution 
or properties of which possession has 
been ordered and the possession is



277

sought to be given in execution pro
ceedings. There also, it is summary 
procedure under he existing law. But 
the substituted new rules make it an 
elaborate enquiry in the execution 
proceeding itself. The decision is 
appealable and then second appeal 
also lies, but no second round of liti
gation. Therefore, to that extent, 
there would be expedition. Such
provisions are few.

Taking the idea of giving a fair
deal to poor litigants, there are some 
provisions which, of course, will 
achieve this objective, particularly 
section 60, which gives a list of pro
perties which cannot be attached in 
execution. That is liberalised. But 
there are other provisions which will 
produce entirely the opposite effect, 
e.g. Order for appeals, Order 41. 
Sub-rule (IA ) of rule 3 provides, (as
is sought to be added) that if the
decree is a money decree, then the 
judgment debtor has to deposit the 
amount or furnish security within a 
certain period If that is not done, the 
appeal shall be dismissed without 
hearing on merits. If the judgment- 
debtor is poor, though he may have 
a good case in appeal and the decree 
may be quite wrong, if on account of 
Poverty, he cannot either deposit the 
amount, or can And nobody who will 
stand surety for him, the result 
would be that the decree would be 
confirmed against him without a 
hearing. Thus a right of appeal is, 
in effect, taken away from him. 
Similar is the provision in case of 
orders in execution under section 47 
in the same order, Order 41. If it is 
an appeal from an order is execution, 
which is appealable under section 47 
of the Civil Procedure Code, what 
will happen is, if even after admis
sion, he does not deposit the amount, 
the admission will be cancelled and 
the appeal will be dismissed. Nor
mally, inability to deposit the amount 
°r to give security will be because of 
poverty. Here the amended law will 
be punishing the poor for his poverty.

There are some other provisions 
where also injustice will be done

though the person to whom it is done- 
may not necessarily be poor. Just to- 
give one instance, there is the new 
proviso to rule 10 of order 34 and the 
new rule 10(Ai) of that very Order. 
Order 34 relates to mortgages. Some 
amount is due to the mortgagee on 
his mortgage and let us assume that 
he makes a proper claim. Now the 
proviso and the new rule provide that 
if the mortgager has, before or at the 
time of the institution of the suit, 
deposited the sum due on the mort
gage or a sum not substantially defi
cient, the court shall direct the 
mortgager in a foreclosure suit to= 
pay to the mortgager mesne profits 
for the period beginning with the 
institution of the suit. If the deposit 
is deficient, then if the court thinks 
ultimately that the deficiency is not 
substantial, then also the mortgagee, 
who is the creditor shall be deprived 
of costs. He shall not get his costs 
and shall have to pay the costs of the: 
other side,... that is the mortgagor. 
In the case, where he is in possession, 
he will pay mean profits. Now, the- 
deposit or tender has got to be ac
cepted by the mortgagee in full satis
faction of the claim. Section 83 of 
the Transfer of Property Act provides 
for that and it says that he must 
apply to the Court saying that he 
will accept the amount deposited 
as full amount and surrender the 
mortgage deed and all other docu
ments and also hand over the posses
sion back, if he is in possession. That 
means he cannot file a suit thereafter 
for the deficency. This is against all 
universally accepted principles of law 
and justice | A mortgagee, even 
though he is a creditor, need not 
necessarily be a professional money 
lender, It may be his single transac
tion and if he loses in it and if he 
wants to file a suit for the balance* 
he will be saddled with at his own, 
costs and the costs of the opposite 
side, i.e., the debtor, are also cast on* 
him. This woultf obviously be unjust.

Similar is the provision in the new 
Rule 10A which relates to mean pro



fits—t|iat is, he ,bas to ^ive to the 
debtor" the ipcopie he receives from 
the da.tje ojt the tends* or deposit till 
he hands ov£r possession. Both these 
are unjust.

There are some provsions in the 
Bill, as it is, which are obviously 
unnecessary. I can give just one ins
tance. Section 103 applies to the 
JJigh Court and it says that if the 
District Court has not decided an 
issue of fact, it has to be decided or 
disposed of by the High Court and if 
there is evidence on record the High 
Court may decide on that basis. There 
is nothing wrong in this, but the pro
vision ijs there already. What is 
sought to be added in the Section to 
be substituted, is quite unnecessary.

Then, another instance of such un
necessary amendments would be 
Order 34 of the Civil Procedure Code. 
So far as the present lsJKv goes, in 
mortgage suits, the Court decides the 
mutual rights and passes what is 
known as a 'Preliminary Decree. After 
the amounts are calculated and the 
decree is finalised, it becomes what 
is known a  ̂ the ‘Final Decree. That 
is the present position. Jtfow, what is 
sought to be done is to remove these 
terms fPreliminary 'Decree* and ‘Final 
Decree*. But with what advantage? 
It is easy to see that there is no ad
vantage in that and the ameridmeht 
is umiecesseary. The definitions 0f 
^Preliminary’ and ‘Pinal’ decrees are 
given in Section 2(2). The distinc
tion is very clear; it is that the Pre
liminary Decree only declares the 
fights but the Final Decree actually 
«ays What is due to whom from 
whom. What is now sought to be 
done is that the Preliminary Decree 
is now t0 be styled as a ‘Decree’ and 
the ‘Final Decree* is now to be 
called an ‘Order* or ‘Order m execu
tion’ according t0 the context. But 
the entire procedure remains the 
same. So, what is tlhe use of simply 
changing names? And these amend
ments take up quite a number of 
clauses here. The forms of the 
^fteoree also remain the same; only iHe

names change. There is no advantage 
to be gained by $his because, Where 
the procedure remains the name, what 
they are called makes no difference. 
The Final Decree which is now to 
be called “Order in Execution” still 
conforms to the definition in Section
2, as also the Preliminary Decree or 
the ‘Decree’ as it is now to be called.

So, all these amendments are of no 
consequence and they are unneces
sarily being done.

Now, the note to these clauses men
tions that the preliminary decree and 
the final decree are being dispensed 
with in all suits. It is not so, because 
there are other suits in which there 
will still have to be a preliminary 
decree and a final decree. Order 20 
gives the form and contents of dec
rees in other suits. In some cases it 
Is obligatory on the Court to pass a 
preliminary decree and then make a 
final dcree after further investigation 
while in some cases it is discretionary; 
but it has always been done as a 
matter of convenience.

Rules like Rule 12 relating to suits 
where the future mesne profits are 
asked for—that is, the future in
come— and administration suits (which 
are governed by Rtile 13) and A court 
suits (under Rule 18) ai# not being 
amended. Then, there are o^her 
Rules relating to partnership suits 
etc. whch also remain the same. So, 
these amendments will not secure 
any of the objectives of the Bill.

In the very order there is another 
amendment—and quite an extensive 
one—which would also be unneces
sary. After Rule 12 there are new 
rules proposed to be added—Rules 
12A and 12B and according to this, 
the provision is for the execution of 
a decree for specific performance. But 
this provision is there already in 
Ojrder 21, Rule 34 which provides for 
this. Only one thing can possibly be 
added that a decree for specific per
formance shall fix the date brfore 
which the purchaser has to deposit



279
the money. A  short amendment in 
a couple of lines can be made in 
Order 20 itself. But otherwise, the 
amendment is of no consequence and 
would be unnecessary.

Another thing is that a number of 
provisions in the amendments which 
are sought to be brought in, would 
become unnecessary with a little 
different drafting. For instance, in 
several amendments it is said “ this 
will also apply to execution proceed
ings’ '. There are at least half a 
dozen places where it occurs. Instead, 
a simple definition can be inserted in 
Section 2 (it might probably come in 
between sub-section 16 and 17) 
nam ely... That “ proceeding includes 
proceeding in execution” . Then all 
these six would go away. All these 
are unnecesseary.

Again after a court hears the case, 
a judgement is delivered. Now, Sec
tion 33 deals with that and says after 
a case is heard, the court shall pro
nounce judgement and according to 
such judgement a decree shall follow 
Now, according to Order XX, the dec
ree shall bear the same date as the 
one on which the Court pronounces 
its judgement. If it is prepared after
wards, it is not taken as of the date 
on which the judge signs it actually.

Now, there are a number of other 
cases where judgements can be pro
nounced without a hearing and that is 
where the hearing becomes unneces
sary for some reason. Supposing an 
order is made for the defendant to 
file a written statement and the de
fendant does not file it, then there is 
a sort of default on his part. For 
that default he can be penalised by 
debarring him from taking part in the 
further proceeding and judgment can 
he pronounced against him imme
diately. Now, after this, in the new 
scheme, a rule is added that the 
judgment shall be followed by a dec
ree and the decree shall bear the 
same date as the judgement. But if 
to Section 33 which speaks about the 
judgement, one more clause ii added 
so that the section reads: “ (a) the 
court after the case is heard, shall 
pronounce a judgement, (b) Where a 
781 LS— 19

hearing becomes unnecessary on ac
count of some default of the defen
dant the court may, if it is so pro
vided, pronounce a judgement” ; (be
cause that is discretionary) and then 
we add a third clause after the clauses 
(a) and (b ), which may read as “ (c) 
upon every such judgement a decree 
shall follow.” , all these half a dozen 
amendments would go.

There are several other things which 
are similarly unnecessary. Then 
there are some amendments which 
will definitely defeat the object. I 
may just give you a few instances. 
Let us take Section 24A which is not 
sought to be introduced. It relates 
to the transfer of a suit. Now the 
position is this. A  suit is filed in the 
court of a junior judge whose juris
diction extends to some amount. Of 
course, this may vary from State to 
State. Now, an issue might arise as 
to titles if the suit in relating to im
movable property. . . .  I will presently 
give a concrete instance as to now it 
works. But let us assume the ques
tion is of title—title concerning the 
property involved in the suit. Section 
24A has the object of making every
thing which may be decided in the 
suit, res judicata and thus give finality 
to the adjudication. That is what is 
intended. Now, as it is, at the level 
of the junior judge, title to only a 
small portion of the property is in
volved, but though the actual pro
perty concerned is a small part of a 
big property, title to the whole pro
perty will have to be established in 
the suit. Now, if a second suit had 
had to be filed at all for the whole 
property, then it would go to the 
court having a higher jurisdiction and 
the decision here, whatever it is, will 
not be res judicata for the suit. There
fore, if the court thinks that this issue 
should be decided by a higher court, 
it may report the matter to the 
District Court. The District 
Court may issue notices to the parties, 
hear them and transfer the suit to the 
higher court, so that that issue is 
decided by the court of higher juris
diction and becomes res judicata bet
ween the parties.
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Now, what are we doing here, if the 

amendment is to be made? Trying to 
simplify a future suit which might be 
filed or might not be filed there may 
be no occasion to file that suit. But the 
present suit will be prolonged by all 
these procedures. The procedure of 
the first court is to consider after 
hearing the parties, whether such 
question will arise, whether that ques
tion will be such that it may be made 
the basis of the main relief in a pos
sible future suit, and if so, whether 
that suit would lie in the higher court 
then after the report the District 
Court is to issue notices, hear the par
ties and after all that the District 
court may say W  ‘no’ nothing is ne
cessary. Even if the suit is transferred 
what do we gain? It will all be de
feating the object and of expediting 
the pending suit the suit which is not 
in existence but which on speculation 
we assume might be filed in future, 
may never in fact be filed. Now, I 
will give an instance where such a 
thing may easily happen. Suppose, a 
person dies leaving a large property 
by a will to be acquired by his two 
sons. Suppose one of the two sons has 
got some of the property which is 
very valuable—it is an open property 
—and if a suit for possession of this 
who’e property had to be filed, it would 
definitely go to the higher court; but 
some individual has encroached upon 
a small corner of this pro
perty and the owner wants 
to take possession of it; for that he 
files a suit showing the value of the 
property actually in suit, which may 
be a few hundred rupees, and there
fore it will go to the lower court. Now 
if that court has to follow all these 
procedures, imagine what will happen 
to the case which could otherwise 
have been quickly disposed of. So, all 
these things will defeat one of the 
objects of the bill. That is what will 
happen.

About injustice to poor people, I 
may give one more example. For 
Amendments to Section 20, two Ex
planations are sought to be substi
tuted, for the Explanations as they 
are. There are two explanations but

they are sought to be substituted by 
new ones. Now, the two Explana
tions to Section 20 relate to: where
the suit can be filed or place of su
ing or territorial jurisdiction, as one 
may saj in legal terms. The provi
sion, as it is, is this, that a suit can
be filed where a part or whole of the
cause of action arises in the court of 
that place or where the defendant 
resides or works for gain. The plain
tiff may say that we would file is suit 
at any of these places. Now, the first 
concession which I would at once 
make is that the present Explanations 
have to be deleted; nothing wrong in 
it. They actually do not convey any 
sense. Even the Law Commis
sion has said likewise. But one 
of the new Explanations relates to 
is given: there a Corporation can be 
sued ( “corporation” is not necessarily 
a Municipal Corporation. It may be 
any registered company or Insurance 
Company, etc.) In this Explanation 
it is provided that if a person wants 
to file a suit, against a Corporation 
then for the purposes of jurisdiction 
the Corporation shall be deemed to 
reside at the place where it has its 
principal office. It is quite all right 
but a Corporation may not have only 
one office but many offices; one prin
cipal Office and other subordinate 
ones. Supposing with this amendment 
a person in one corner of the country 
has to file a suit against a Corporation 
which has its principal office at the 
other end, but a subordinate office at 
a nearer place, it would be very hard 
on him. Therefore, the recommenda
tion of the Law Commission was for 
an amendment to the effect “that a 
Corporation shall deemed also to 
reside at all places where it has its 
subordinate offices.” That is quite just 
because a person wanting to file a suit 
would ordinarily have less means. One 
can easily understand if the suit is to 
be filed in any place where the Corpo
ration has its subordinate office be
cause then there will be no hardship 
to either party. That should be added 
which has not been added here. The 
next explanation 2 is still more im
portant In such cases, one can easily 
see that the creditor will be the stron-
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ger party and the debtor will genera
lly be the weaker party. Even as the 
present law stands, a creditor can file a 
suit at any place where the cause of 
action arises. What is sought to be 
added by this explanation is that the 
cause of action shall be deemed to 
arise at the place of the creditor if 
there is nothing else in the contract. 
All these contracts are one-sided 
generally. Now, the debtor will have 
to run to the place of the creditor. So, 
this explanation 2 would be undesi
rable altogether.

Section 100. It seeks to replace the 
porvision relating to second appeals. 
At present, as the law stands, second 
appeal can be filed only on a question 
of law. But what is a question of law 
is left to the court to decide, according 
to the circumstances, and which court 
is meant for that? One can safely 
rely on the High Coiyt to decide 
what is fair in the circumstances cf 
the case. Now, what is sought to be 
done is that several other restrictions 
are being put. One restriction is that 
the High Court must certify that there 
is a substantial point of law. Certifying 
means duplication of procedure. Then 
what is a substantial question of law 
will be a debatable point. Then again 
it is sought that an appeal may be 
confined to a few points at the time of 
admission. All these restrictions will 
lead to injustice. The High Courts 
know what their jurisdiction is. As 
I said, if they find in exceptional cases 
that there is serious injustice which 
requires a law to be liberally inter
preted they dc it. Can anything be 
said against it? Therefore, Section 100 
3s it is, should remain.

Section 90. If there is a case of a 
nature which is triable (though not 
tried) by the court of Small Causes, 
then there will be no appeal on facts. 
The appeal will be only on a question 
of law and no second appeal. I think 
this is unjustifiable. I am sorry to say 
that experience shows that standards 
are falling at the lower level of the 
judiciary. It is a fact acknowledged on 
all parts. It is the experience of the 
High Court judges. Therefore, a case 
triable by a court of Small Causes

cannot be tried summarily by a junior 
judge. When a case is actually tried 
by a Court of Small Causes, there is a 
guarantee that its judgement will 
generally not be wrong, because of 
the ability of a particular judge 
due to his long experience and all 
that. But that guarantee is absent at 
least in the present condiions in the 
case of the lower judiciary. If this 
restriction of upto Rs. 3000 is put, 
then several cases of injustice may 
be there.

Section 115. Now, it is said that it is 
not necessary and should be deleted, 
because Art. 227 of the Constitution 
will serve its purpose. That is not 
quite correct. There may be over 
lapping but the provisions of these 
two are not identical. Take for ins
tance clause c of Section 115. The mat
ter will not fall under 227 and it is 
only the High Court which can exer
cise this jurisdiction and do justice 
where it is necessary. When we are 
bringing in hundreds of amendment,, 
if this small section remains, no harm 
will be done. On the contrary there 
will be a guarantee that in proper 
cases, power will be exercised and 
justice will be done.

MB. CHAIRMAN: Now, I request 
the Secretary of the Law Depart
ment to make his comments on the 
observations of the hon. witness.

SHRI S. K. MAITRA: Regarding
preliminary decrees and final decrees, 
the learned witness has said that 
these amendments which have been 
made are necessary. While consider
ing this point, the Law Commission 
as confined itself only to mortgage 
decrees. If it is omitted for mortgage 
decrees, then it has to be omitted for 
all decrees. On this point, there is 
ruling of the Privy Council. Prelimi
nary decree is the “decree” , but final 
decree is really what is called the 
orders on further consideration.

If you describe them as decrees or as 
orders, it comes to the same thing. 
Then, the question of appeal has to 
be considered. It was considered by 
the Law Commission and the Law 
Commission said that if it is a decree,
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it becomes automatically appealable, 
but, if it is an order, it will be appeal
able, only if it relates to execu
tion, discharge or satisfaction of the 
decree; otherwise, that won’t fall 
within section 47 and it will not come 
within the definition of decree. That 
distinction was drawn by the Law 
Commission. In pursuance of that re
commendation of the Law Commis
sion, these amendments have been 
made. Now, it will be for the consi
deration of the Committee whether 
these amendments should be confined 
only to mortgage decrees or they 
should be extended to other decrees, 
such as administration suits, partition 
suits, account suits to. In that case, 
exhaustive amendments will have to 
be made. The other alternative would 
be to omit these amendments so that 
the existing position remains. This 
will be for the consideration of the 
Committee. But, so far as the point 
raised by the hon. witness is concern
ed that it does not go far enough, that 
it goes only half-way ? it is correct 
because the Law Commission did not 
consider this aspect. This Bill is bas
ed on the recommendations of the 
Law Commission, this point will re
quire consideration.

MR. CHAIRMAN: Hon. Members 
may seek clarifications from the wit
ness, if they so desire.

SHRI RAJDEO SINGH: We agree 
that these amendments should give 
some relief to poor litigants. The 
poor litigants mostly cannot go be
yond the level of lower courts and 
financially it is beyond their means to 
go to High Courts and Supreme Court. 
So, to make things better for him, 
will it not be advisable to have some 
compromise, during the proceedings 
in the lower Court? If there should 
be compromise, then, at what stage? 
Secondly, in the beginning of your 
evidence, you said that generally am
endments are not implemented. Here, 
to some extent, we agree with you. 
But, by only saying this much that 
amendments are not implemented^ the 
purpose will not be served. There

fore, I would like to know from your 
noble self, what remedy you suggest 
what process you suggest so that these 
amendments are implemented most 
earnestly.

SHRI B. D. BAL: As for your first 
question, poor litigants may not be 
able to go to the High Courts. Com
promise, if possible, should be tried. 
It should be tried at the very early 
stage. But, it is for the parties to 
agree. The Court may make an at
tempt, but, it cannot compel a com
promise. So, it is for the lawyers to 
see the merits of the case. If a law
yer finds that there is not much merit 
in his case or defence, he should 
frankly tell his client. In that case, 
compromise will be possible. I do 
not suppose that it would be proper 
for the lawyers to advise that we 
should go on fighting. That should 
never be done. The lawyer will be 
in a much better position to see where 
justice lies or where according to law, 
relief would or would not be avail
able. If he properly advises, compro
mise would be possible. Compromise 
can be tried at every stage. But if 
effected, ih the trial Court, it would 
save cost and time. Further amend
ments or any change in law, would 
not help that. I suppose that is all I 
could say on this. As for the next 
question, I did not say, about imple
mentation of amendments. I was 
sayingj implementation of the proce
dure as it is. If this is done, these 
amendments would be unnecessary. 
The present Civil Procedure Code has 
been with us for more than 60 years 
and the earlier Civil Procedure Codes, 
which were on a similar scheme, for 
a number of years. Therefore, there 
is nothing fundamentally wrong with 
the procedure. Implementation again 
depends upon the lawyers and the 
judges. It is only stricter supervision 
from the High Courts which can do 
the job to a certain extent. The Law 
Commission has said in one of the last 
Chapters, I suppose, that there should 
be7training for the judges. It should 
not be that any one who is appointed 
immediately starts deciding cases.
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They should be trained properly. As 
I said, the falling standards have be
come scandalous and the standards 
have fallen so low that the procedure 
is not even correctly appreciated. 
Therefore, previous training will im
prove the position. This is what I 
would like to say.

SHRI RAJDEO SINGH; You say 
that there should be some training.

SHRI B. D. BAL: Not some train
ing, but proper training.

SK-RI RAJDEO SINGH: You are 
for training. If, instead of training, 
we have a refresher course yearly for 
the lawyers as well as the judges, 
what is your opinion about it? ,

SHRI B. D. BAL: For lawyers, the 
question how it should be enforced 
will be difficult. This is one thing. 
So far*:ias procedure is concerned, it 
has been neglected so long. In old 
days, when we went through the 
course, procedure was taught in col
lege. Thereafter, it was taken out. I 
am told, it has again been introduced. 
But, it is not seriously considered as 
a subject * for examination. This 
should be done. Training can only 
be in the college. In the college, we 
can have moot courts. This is possi
ble. For judges, it is not necessary 
to have a refresher course as such. If 
it is there, it is all right. A good 
course, intensive course, in the begin
ning should be enough. In Nagpur, 
they have started a college or an aca
demy, whatever you call it. This 
sort of thing can be done.

SHRI SAWAISINGH SISODIA: 
While giving your views on Section 
100, which is sought to be substitut
ed by Clause 39, you have said that 
the difficulty is in formulating the 
law. I would like to know whether 
you want that this section should be 
re-considered or there should be’ some 
easy procedure for this. In your opi
nion, the provisions of section 100 are 
sufficient to limit the scope of second 
appeal.

SHRI B. D. BAL: I feel that tht 
present Section 100 is sufficiently res
trictive. No amendment is really 
necessary. If the procedure is stricter 
and it is not flexible, Courts will not 
be in a position to do justice in diff
erent sets of circumstances. No law, 
howsover well made, can provide for 
all possible contingencies. Contin
gencies arise, which are not provided 
for. If the law is very strict and rigid, 
rigid would be the word, no discre
tion is left. One has only to apply 
the law and if a case comes which re
quires a little different consideration,, 
nothing can be done. Injustice must 
be perpetuated. Instead, I think, one 
can rely on the High Courts to see 
justice on either side and apply Sec
tion 100 properly. That is what is 
done generally. It is only rarely that 
Section 100 is interpreted liberally, so 
as to apply it to a case about which 
it is felt that if it was not brought 
within the jurisdiction given by Sec
tion 100, injustice would be done. It 
is, therefore, only fof that purpose 
that High Courts go outside it; but 
that is done only in the interests of 
justice and in exceptional cases. That 
liberty should be there. We always 
find that if a case comes to the Sup
reme Court where the High Court has 
gone outside Section 100, the Supreme 
Court sees to it that justice is done. I 
think that should be the real attitude.

SHRI SAWAISINGH SISODIA: 
You have just said that there are some 
persons who come before the Supreme 
Court to point out that the High Court 
has not acted properly in considering 
the second appeal. How many such 
cases come before the Supreme Court 
in a year?

SHRI B. D. BAL: Very large num
ber of cases are brought. We have 
to see how many are justified. The 
total number is useless. Only in a 
very few cases can one find that the 
High Court has actually gone beyond 
Section 100.

SHRI SAWAISINGH SISODIA; Ih 
how many cases has the Supreme 
Court admitted such petitions?
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. SHRI B. D. BAL: Very rarely. The 
reported cases are only two, so far as 
I know, on this point. There may be 
a few more which I do not know 
about; but it is a very small number. 
It is difficult to say anything off-hand. 
If I remember correctly f it was in 
1964 that the Supreme Court has said 
that even if the District Court's judge
ment was perverse, the High Court 
cannot interfere, unless it fell within 
the ambit of Section 100.

SHRI SATYENDRA NARAYAN 
SINHA: You say that the Supreme 
Court has said that even if the judge
ment of the District Court is perverse, 
the High Court would not interfere, 
if it does not involve any question of 
law.

SHRI B. D. BAL: Yes.

SHRI SATYENDRA NARAYAN 
SINHA: From that point of view, the 
present amendment goes further to 
make it specific and clear—and not to 
leave any misunderstanding in the 
mind of the litigant—public or the 
practising lawyer that there is a scope 
for preferring a second appeal and 
burden the High Court with a num
ber of appeals pn a mixed question of 
law and fact; or create the impression 
sometimes that the trial court has 
failed to place the facts before itself. 
We then try t̂o make out a seemingly 
legal point for the purpose of prefer
ring second appeals before the court; 
this results ultimately in burdening 
the High Courts and in a lot of back
log. The purpose of this amendment 
is also to cut it down.

SHRI B. D. BAL: The cases where 
-the Supreme Court has made the ob- 
aervations I had referred to, are those 
where there was no injustice. That 

. is the one thing which is important. 
Wherever justice has been done, the 

f Supreme Court has never interfered 
even though the High Court‘may have 
gone a little outside Section 100. These 

; ‘Vetfe cfties where th£re Xvas no justice
• done.

SHRI SATYENDRA NARAYAN 
StNHA: How will you decide that 
justice has not been done?

SHRI B. D. BAL: It should be left 
to the judges to decide.

SHRI SATYENDRA NARAYAN 
SINHA: Would it not leave the door 
open for re-opening the cases? Mis
carriage of justice or non-proper- 
utilization of facts has been dealt with 
by the High Courts.

SHRI B. D. BAL: The High Courts 
have gone outside Section 100 in some 
cases; but those are cases, barring ex
ceptions perhaps, where one can clear
ly see that unless they interfere in 
this mannerf injustice will be perpe
tuated. That is what they have said. 
The High Court could not interfere, 
barring some exceptions; and excep
tions will be there every time. The 
High Court does not interfere with 
facts, except where there is injustice. 
I have not known of such a case.

SHRI SATYENDRA NARAYAN 
SINHA: I have not been able to un
derstand the point made out by you 
with regard to Section 24A, because 
the object of tlus amendment is to 
bring about finality of judgement and 
to make the doctrine of res judicata 
more effective. By intrpducing Sec
tion 24A, what would happen is that 
a court of competent jurisdiction* will 
alone try the case and will not leave 
it to the losing party.

SIJRI B. D. BAL: Section 15 of the 
CPC says that every suit shall be 
filed in the iowest court competent to 
try it. Therefore, the litigant must 
first file it there. The question will 
arise thereafter whether an issue 
which that court can try, should still 
be sent to a higher court because there 
may not be a dispute on the same 
point later. That is the point of 
res judicata; but as I said, here, we are 
having a suit which will be prolonged 
because of this procedure; and the 
question which is decided may never 
have td be adjudicated again because 
rip further suit may be filed, That
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is a fipeculative suit. Ultimately, 
wnether sucjh a suit is filed or not, is 
a matter for speculation. The party 
may not have to file a suit icfr the 
whole propsrty at all.

SKRI SATYENDRA NARAYAN 
SINIIA: Do you want this Section 24A 
to go?

SHRI B. D. BAL: That is what I 
mean.

SHRI MOHAMMAD TAHIR: I also 
gather from the report of the Law 
Commission that they want to econo
mize the expenses on litigation, be
cause the poor litigants are in a very 
bad condition. There is the question 
o f  final decree and the preliminary 
decree. After hearing all the eviden
ces, the judge passes an order—pre
liminary and final. Is it not possible 
ior the judge, after going through all 
•the evidences in one sitting, to pass 
one order to cover the final as well as 
the preliminary decrees? As a law
yer, I may like that there should be 
two orders so that I may have engage
ments in both. But so far as litigants 
are concerned, there will be heavy 
iexpenses.

SHRI B. D. BAL: The position is 
this. A preliminary decree, as under
stood at present, declares the rights 
o f  the parties. Suppose it is a part
nership suit. It decides first whether 
there is a partnership, whether it is 
•dissolved or has to be dissolved by 
the court, what are the shares of the 
partners etc. This is the basic thing 
‘which has to be decided first. And 
■when this is decided, the further ques
tion of taking accounts and finding 
out what is due from one party to the 
other will arise afterwards. We might 
■say this, that if a preliminary decree 
is not desired, do not pass it at all. 
But let the findings be recorded and 
accounts taken. It will be the same 

thing. But I do not think there is any 
difficulty about the appeal because the 
scope of the appeal against the preli
minary decree and final decree is en
tirely different. Whaf te decided in

the preliminary decree, the appeal 
will either confirm or the decree will 
be set aside. If it is set aside, there 
is no question of final decree at all 
because the whole suit will be dismis
sed. But if it is confirmed, then what 
remains is only the accounting. The 
question settled by the preliminary 

decree cannot be reagitated. There
fore, there is no difficulty. The scope 
is entirely different. If only one dec
ree is desired instead of drawing up 
the decree, the judge might record 
his findings, because he must know 
first of all what he has to hold, whe
ther the partnership is there, whether 
it is dissolved or he has to dissolve 
it by his own order, and what are the 
shares of the partners. All this must 
be recorded at least as a basis for the 
further accounting. Otherwise, it 
will not be possible to be done.

SHRI MOHAMMAD TAHIR: This 
should be recorded on the first day 
and final decree passed.

SHRI B. D. BAL: That can be done, 
if that is desired. All questions can 
be agitated in the final decree in that 
case.

MR. CHAIRMAN: Is it your evi
dence that the provision of prelimi
nary decree, if retained, might also 
eliminate unnecessary or prolonged 
litigation for final decree. If the ap
peal against the preliminary decree is 
allowed. . .  >

SHRI B. D. BAL: If it is allowed, 
the cumbersome procedure of going 
into the accounts will not arise. On 
appeal from the preliminary decree, 
further proceedings are stayed till the 
decision. Therefore, nothing further 
is done.

SHRI NOORUL HUDA: You
represent the Supreme Court Bar 
Association.

SHRI B. D. BAL: They have deput
ed me.

SHRI NOORUL HUDA: I wanted to 
know whether you had time to pre
pare a memorandum because we have
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not received any memorandum from 
your Association. Considering the 
importance of all these amendments, 
would you not think what your Asso
ciation should have time to submit a 
memorandum. Whether these amend
ments are finally accepted or not will 
depend on our deliberations.

SHRI B. D. BAL: I think it should 
have. The first thing I enquired when 
the matter was referred to me was 
that. But what has been done, I can
not undo. If any memorandum is 
hereafter desired, I will convey it to 
them.

MR. CHAIRMAN: I have already 
made a note of that. At the end of 
the evidence, I would make a concrete 
suggestion to the learned witness and 
seek his co-operation. You may leave 
it to me.

SHRI NOORUL HUD A: Witness haa 
already said that many of these am
endments are not at all necessary. The 
objects of the Bill are clear, to afford 
fair trials, cut down delays, help poor 
litigants etc., in so far as it is possi
ble under present circumstances. 
These are very laudable objectives. 
At the same time, under present cir
cumstances, the learned witness will 
also agree that these are very difficult 
to achieve. In any case, we must try. 
Since you are representing the Bar 
Association of the highest court in the 
land, I would urge your Association 
to send us a memorandum. We have 

^circulated a questionnaire and this 
should also be replied to so that we 
may consider these and come to pro
per decisions.

MR. CHAIRMAN: I have got seve
ral suggestions to make in that con
nection at the end.

SHRI DWIJENDRALAL SEN 
GUPTA: In the course of your evi
dence you observed that the quality 
of the judges at the lower level is 
not as it should be. I fully agree, 
but according to you has the quality 

-of the judges in the High Courts and

Supreme Court also deteriorated to 
the same extent now-a-days?

•

SHRI B. D. BAL: I do not think i 
should give any opinion on that.

SHRI DWIJENDRALAL SEN 
GUPTA: You have already given 
your opinion about Judges at the 
lower level. It is from that level that 
Judges come up to the High Courts 
and the Supreme Court. If you feel 
embarrassed in answering it, I will 
not pursue it. But this question 
comes. Take sec. 100 of the CPC. 
You have said that the amendment 
is not necessary. You have gone so 
far as to say that things should be 
left to the sense of justice of the 
judges of the High Courts and the 
Supreme Court. For the purpose of 
sec. 100, it is High Court Judges who 
are in the picture. Unless we inquire 
about their quality, how can we 
leave the section to be interpreted? 
According to your own evidence, the 
Supreme Court has said that it will 
not interfere even if the judgment 
is perverse provided there has been 
no denial of justice. Comes the 
question, what should bs the test of 
applying the law. Is it to apply 
the law or there should be a different 
yardstick to see whether the law is 
observed or not, the standard of jus
tice has been maintained or not. Put it 
the other way round. If there is no 
law to hold, but justice is being de
nied, can the High Court/Supreme 
Court say ‘In the interest of justice, 
though I am not permitted by law, I 
am going to do it?’ You are a well 
known lawyer. There is a perverse 
finding. The Supreme Court says: 
‘The finding is perverse. The High 
Court did not interfere under 
s 100. So we also do not 
interfere because no justice has been 
denied.’ The law enjoins upon the 
High Court to interfere. But the 
High Court did not interfere. The 
matter came to the Supreme Court. 
The Supreme Court abo did not 
interfere. Was it not a butchery ot 
law? If you say, justice is more t o -
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portant than the law, can you put it 
the other way round and say, the law 
does not permit but the justice de
mands it and therefore, the Judges 
should havs absolute powers irres 
pective of the law?

SHRI B. D. BAL: As regards the 
first part, I can only say about judi
ciary at the lower level because 1 
have had to deal with their judgements 
in some cases. About High .Court 
judges and Supreme Court judges, it 
will not be proper for me to eay any
thing about them or judge them* As 
regards the other question, I should 
make one thing clear. When the
Supreme Court says “We do not want 
to interfere’1, that is at th<j admis
sion stage where no judgments are
delivered. I c a n t e l l  you from my
personal experience that this is what 
they say. When the appeal is ad
mitted, then only the question of 
writing something coirtes in; Other
wise, at the stage of admission on, as 
we call, granting special leave under 
article 136 of the Constitution; noth
ing is written except “dismissed”— 
one-word order. Therefore, all this 
will not be found although some ob
servations will be found in decided 
cases. I

As regards the other point, if I 
have understood right, whether jus
tice can be done by "the courts even 
if the law is against, the first thing 
is that when a party comes to the 
court, there must be a cause of action 
and a cause of aotion pre-supposes 
some legal right of his which is en
croached or broken. Otherwise, at 
the very earliest stage, Order VII, 
rule 11 says that if the plaint do*s 
not show a cause of action, there is 
nothing further to be done; it is to 
be rejected straightway. Therefore, 
the law must be there. But how to 
interpret the law is the question. 
Should it be interpreted so as to be 
in consonance with justice or can it 
be allowed to be interpreted rigidly 
in spite of whatever may happen to 
justice?

What the courts have done is to* 
interpret it as far as possible not by 
actually going against the law direct
ly but interpreting it, if it is possible, 
in consonanc.2 with justice.

SHRI DWIJENDRALAL SEN
GUPTA: I am also a member of the 
Supreme Court Bar Association. I
have not any intention to put ques
tions at cross purposes. I want to g'A 
facts. I know what happens at the 
admission stage. That was not my 
point. You yourself said, there are 
two decisions of the Supreme Court, 
one Of 1964, and when a question on 
perverse finding was put, still the 
Supreme Court did not interfere
because substance of justice was 
done. ^JYou referred to two reported 
daises. In one such case, you said 
that the Supreme Court held that 
though the finding was perverse, still 
they did not like to interfere as there 
had been no denial of justice.

What is the yardstick? Will you 
allow the Judges to be subjective or 
objective in the administration of jus
tice? If it is a perverse finding, 
obviously, the whole judgment should 
go. I am not asking about what the 
Judges say in the open court at the 
admission stage. I know, sometime*, 
They are very arbitrary; they are 
impatient; they do not like to hear. 
They do not even say that they are 
rejecting it. They form a certain 
opinion. Unless the lawyers are very 
persuasive, they will not be prepared 
to hear. I have quoted the word 
“perverse”  from the two reported 
cases where Section 100 has been 
interpreted.

I ask you: Will you allow the 
judges to be subjective or objective?

SHRI B. D. BAL: Neither fully 
subjective nor fully objective also. 
One has to interpret the law as it is 
but with the sense of justice. There
fore, it cannot be subjective wholly 
because “ subjective* will mean that 
you ignore the law pnd do what you 
feel is jutt. That cannot be done. It
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•should be interpreting the law, as £ar 
as possible, in consonance with the 
jus tics of the case. That is, I think, 
what the courts mostly do. There 
may be exceptions. About Section 
100, even from the Privy Council, 
there are decisions saying, “We cannot 
interfere on facts howsoever wrong or 
howsoever perverse the decision may 
be.”  They do not interfere in every 
case. They interfere only where 
there is injustice. Not otherwise.

SHRI DWIJENDRALAL SEN 
GUPTA: So far as Section 100 and 
Section 96 are concerned, much de
pends on the mental attitude of the 
judge. A  person may feel, “He is a 
creditor; he has lost money.” Another 
person may feel, “Here is a debtor; he 
is a poor man.”  He may have sym
pathy for the poor man. As regards 
Section 100 and Section 96 are con
cerned, the law as it is now is very 
much subjective. They are capable 
of being misused if they are applied 
by improper Judges. '

SH RI B. D. Wtitk Not^^nty fitection 
100 or Section  96* any r̂oNHsfofri rof 
law can be milipplied if th r  fagge 
is not a proper Judge.

SHRI DWIJENDRALAL SEN 
GUPTA: More so in respect of Sec
tion 100 sind Section 96.

SHRI B. D. BAL: I cannot say. 
There can be several provisions like 
that. So long $s the law has to be 

. administered by a human agency, the 
subjective element must come in. It 
cannot be avoided. That is no fault. 
It is incidental to the System itself. 
If the law is made very rigid, it 
might lead to injustice. That is what 
I say. It should be left in such a 
condition that it can be interpreted 
by a competent and honest judUe so 
as to do justice.

, SHRI DWIJENDRALAL SEN 
GUPTA: The purpose of the amend
ment not only to these Sections but 
to all the Sections put together is to

have justice ensured and, at the same 
time, to eliminate delay and to reduce 
the cost. You have got a long ex
perience. From your experience, do 
you think that no perfection is possi
ble, no improvement is possible? 
Obviously, there is a scope for im
provement. Have you any sugges
tions to make in this reagrd?

SHRI B. D. BAL: Perfection and
improvement are entirely different 
things. As regards perfection, I can 
say that we can never achieve per
fection. There will always be some 
lacunae left. But so far as improve
ment is concerned, yes, we can make 
improvement.

So far as the present Bill is con
cerned, I find, it does not have the 
object of reducing the cost. At least, 
it is not mentioned in the Objects 
and Reasons.

For example, the most important 
item of expanse* is, t h r c o v r t f r e s .  
I t  to Jo r  the St«t«s to p w h t o t e r ^ i t  

themtls pot 
A g * e * a r d * t h e  

improvements to be suggested, we can 
do that. I have in mind one sugges
tion that if a second appeal is to be 
dismissed, the reasons should be 
given. If it is admitted, they need not 
be given because they will come at 
the final hearing.

There are so many things that all 
of them cannot be said here. There
fore, I chose only an instance of each 
one of the aspects of the Bill. It will 
be l>etter, while dismissing a second 
appeal, if reasons are given so that 
it will not be a casual decision. It will 
be a considered decision and the ap
pellate court, if it is to come to the 
Supreme Court, for example, the 
Supreme Court can see what is the 
approach of the court and what are 
the reasons given. For admitting an 
appeal, it is not necessary to give re
asons because they will come at the 
final stage.

SHRI DWIJENDRALAL SEN 
GUPTA: When you say, perfection and
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improvement are different things, we 
all know that. But improvement is 
towards perfecton. Perfection is the 
goal. By making improvements, we 
should try to reach perfection. Can 
you suggest any improvements?

MR. CHAIRMAN: We will come to 
that at the end of the evidence.

SHRI DW IJENDRALAL SEN 
GUPTA: Coming to Section 115, you 
will agree with me that there are 
more cases under Section 115 than the 
number o f suits. What would you sug
gest to avoid that? H ow many revi
sion applications should be allowed 
to be filed?

SHRI B. D. BAL: Neither the
courts nor the State has any control 
over it, as how many should be filed.

SHRI DW IJENDRALAL SEN 
GU PTA: Under Section 115, there 
are more revision petitions than the 
number of suits. Revision petitions 
arise out of suits. This is what we 
iprant to eliminate. Have you got any 
suggestion for that?

SHRI B. D. BAL: I think, it was a 
slip to say, review  petitions. It is, re
vision applications. How many revi
sions are there, one cannot say. But 
there are quite a lot. There is no do
ubt about it. But most of them arc 
dismissed at the admission stage be
cause they do not fall even distantly 
within Section 115. If a case has some 
point of jurisdiction which can fall 
under Section 115, then only it is ad
mitted. In cases where there is an ap
peal, there is no question of revision. 
Thereforec, applications under Sec
tion 115 come in only from interim 
matters and. sometimes, from final 
decisions where there is no appeal. 
Quite a lot of them are there. But 
very few are admitted and very few 
succeed.

SHRI MOHAMMAD TAHIR: Sup
pose there is a litigant against whom 
an invalid decree has been passed. 
Now, he is asked to deposit a certain 
amount failing which the case is dis
missed. If that person is not in a po

sition to deposit the amount, what 
is the rem edy left to him?

SHRI B. D. BAL: That is why I 
suggested that this amendment should 
not be there at all. A  decree-holder 
may execute his decree but the other 
man’s appeal should be heard.

SHRI MOHAMMAD TAHIR: Even 
if he is not able to deposit the amount, 
the appeal should be heard.

SHRI B. D. BAL: Yes.

SHRI V. K. SAKHALECHA:
You have said about Section 100. You
have not said about Section 115 re
garding revision applications,

SHRI B. D. BAL: Section 115 should 
not be dropped.

SHRI V. K. SAKHALECH A: By
eliminating Section 115 and Section 
100, perhaps it will lead to a position 
that lower courts w ill have a feeling 
that there is no remedy against their 
decisions.

SHRI B. D. BAL: That w ill be a 
suggestion which I would like to make 
Because o f the falling standards of 
judiciary and even otherwise, if the 
low er judiciary knows that they are 
secure, that their judgments will not 
be touched, human nature being what 
it is, there w ill be a tendency to pass 
arbitrary judgments. Therefore, both 
these provisions should remain.

One more provision that I was go
ing to suggest was that if Section 100 
is amended, as it is proposed to be 
amended, the High Court has to cer
tify that there is a substantial point of 
law. It is easier to dismiss appeals than 
to give reasons for this. Human nat
ure being what is is, more appeals 
will be dismissed even if they have 
merit in them. Therefore, the law 
should not be made rigid; it should 
he kept flexible.

SHRI M. P. SHUKLA: Don't v i;
think that amendment to Section 100 
involves duplication of proceedings?
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It will not avoid delay; rather, it will* 
cause delay. Once an appeal is filed' 
to decide whether a point of law is 
there, second time, the Judges will 
have to hear the case. Instead of 
avoiding delay, it will delay the 
proceedings further.

SHRI B. D. BAL: Yes; that is what 
I am exactly saying. Fommulating a 
point of law mean spending time 
again.

SHRI S. K. MAITRA: About Sec
tion 20, Exaplanation 2, you said, if 
the Corporation has a branch office, 
even then the litigant will have to go 
only to the head office. Explanation 2 
is to sub-cluase (a) and (b ). But 
sub-clause (c) is also there. If the 
cause of action arises in the branch 
office, will it not be covered by 
sub-clause (c) of Section 20?

SHRI B. D. BAL: The difficulty 
will be: Where has the cause of ac
tion arisen? It may be that the 
dealing is with the head office. A  per
son who files a suit may be at a dis
tant place. It will be a hardship to 
him to go there and file a suit. 
But the Corporations having their 
subordinate offices will be in a 
position to contest the suits where 
they have the subordinate offices.

SHRI S. K . MAITRA : My point
is this. As you are aware, in a suit 
for contract case, causes of action 
arises where the contract was made, 
where the contract was to be 
performed or where the breach takes 
place. As far as the breach of 
contract is concerned, would it not 
be better for the plaintiff to file a 
suit where he resides?

SHRI B. D. B A L : What I said
was that if the cause of action arises 
where the plaintiff resides, then no 
difficulty arises. The question is that 
though the cause of action does not 
arise, it may be that the contract may 
have some provision or it may be that 
the contract has taken place some
where also and the performance is

at that place. The breach will be 
where the performance of contract 
has to take place. In such cases, 
the cause of action does not arise 
where the plaintiff resides. This is 
the only case which we will have to* 
consider.

SHRI S. K . MAITRA: About the
Order 41, as per the provision in the 
Bill, there will be no decree unless 
the amount is deposited or security 
is furnished. The appeal will be 
dismissed if this is not deposited. 
Suppose we have a provision in the 
Bill that no stay of operation of the 
decree will be granted but an appeal 
will be heard. Will that be 
sufficient?

SHRI B . D. B A L : I think that
is quite enough. I mentioned that 
just now. That is the present 
practice. A$d  no amendment is 
necessary at all.

What the High courts or other 
courts do, is this. They ask the 
person concerned to deposit the whole 
amount—not even the security is 
taken. No stay is granted if he does 
not deposit the whole amount. The 
stay (on deposit) will be granted to 
the extent that no further harrasment 
will be made against him. But, this 
is the practice at present and nothing 
also is necessary.

SHRI MOHAMMAD TAHIR : The
courts dismiss these cases.

SHRI B. D . B A L : That should
nort be done.

SHRI S. K . M AITRA: May I
draw your kind attention to the 
recommendation of the Law Commis
sion with regard to the recovery of 
the amount?

SHRI B . D. B A L : Though the
Law Commission has recommended 
that, I do not agree with it.

SHRI S. K . MAITRA: As regards 
the second appeal, the procedure that 
has been followed is to ask the
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appellate court to give the reasons 
or to formulate the points on which 
the appeal is admitted. There may 
be a, tendency to dismiss the appeal 
in limine. So, if we provide that for 
both reasons will have to be given. 
Will that be sufficient?

SHRI B . D . BAL: That at least
should be done. Individual discre
tion as it is should not be restricted. 
That is my feeling—the feeling of my 
association. I am speaking for the 
Association.

MR. CHAIRMAN: Now, I must
straightway express on behalf of the 
Committee our sincere appreciation 
for the very lucid manner in which 
you have placed your views before 
our Committee. That reflects the 
amount of study that you have made 
on this Bill. You have applied your 
mind and your experience in the 
administration of this law—the Civil 
Procedure Code—|n your evidence. 
Nevertheless, I fell that some more 
study and labour would perhaps help 
our Committee if we examine and 
consider your position before this 
Committee which you have made so 
objectively and so pointedly. I have 
formulated my suggestions on behalf 
of this Committee on the basis of the 
questions put to you by several 
hon. Members. Before I take them 
up I would like to make one point 
more clear on behalf of this Com
mittee. So far as this Committee is 
concerned, our mind is quite open. 
As the Law Secretary explained, this 
Bill as placed before us is based 
mainly on thfi recommemdations or 
the reports made by the eminent 
body like the Law Commission. The 
Government has applied its mind on 
this and has appropriately brought 
before us this Bill. It is for this 
Committee to examine the bill 
carefully and than come to ?ome 
conclusions regarding the various 
clauses of the Bill. Here we seek 
vour cooperation and your exoerience.
T am verv glad that a body like vour 
Association has made it possiVe to 
come before us and give us their

considered views. Even though you 
have not submitted a written 
memorandum—it would have been 
very helpful for the Members to 
study it if you had done it—none
th eless in your oral evidence you 
have placed your views so well. As 
I said you had explained your views 
in a lucid manner. Based on your 
evidence which is on record, we shall 
examine and come to our conclusions.

As I said in the beginning, if you 
will kindly formulate your views 
point by point with regard to the 
specific clauses, specific orders and 
rules thereunder where you would 
like the Committee to apply their 
mind, it would be helpful to us. I 
think this can be divided into two 
parts—first one dealing with the Bill 
as such and then your views. Our 
Committee’s main task is to examine 
the Bill as it is based on the 
documents and various reports that 
also become relevant for our exami
nation. Though the Law Commission 
has suggested like this, you may not 
agree with a particular recommenda
tion of the Law Commission, the 
Government might not have accepted 
all the recommendations. Therefore, 
this Committee will be free to accept 
or not to accept or to accept them 
with certain modifications. In your 
evidence you have made certain 
suggestions. As I said our mind is 
onen and your suggestions would 
enable us to examine the Bill more 
pointedly so as to come to definite 
conclusions. That is why I am 
dividing this into two parts—the first 
part is strictly relating to the Bill 
and the clauses therein, and on the 
o+her part, though it is not strictly 
w ;thin our jurisdiction. U wou’d be 
perhaps helpful if you could suggest 
to the Committee your views—the 
views of your Association—regarding 
the other provisions of the Bill which 

not have been dealt with in 
this Bill. There are certain sections, 
Orders rules etc. You have said in 
the course of your evidence that 
there is still some scope for improve
ment. That is why I say that it 
would be relevant for this Committee
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to recom m end to Parliament that 
although certain provisions are not 
germane to the Bill, we feel that 
certain other provisions require 
reconsideration and re-exam ination. 
Perhaps, the Government might take 
action thedein. May 1 say that this 
B ill has got its history behind it? 
The previous Bill came up before 
the Joint Committee of Parliament, 
They submitted their report and 
recom m ended that various sections 
in the Bill required further exam i
nation .

Regarding the other provisions 
Which did not come under the 
purview of the previous Bill they 
were referred by the Government to
the Law Commission. Therefore, the
latest report of the Law Commission 
is with us and this Bill is based on 
this report. The Bill, as has now 
been drafted, is before us. I am 
suggesting for your consideration that 
if you  so deshe or if your Asso
ciation so desires that some of the 
provisions of this Bill would require 
improvement, you are free to suggest. 
The third point to which T would 
like to draw your attention is to the 
questionnaire that w e have form u
lated. This was ^ent to all the Bar

Associations. I am sending a copy 
o f the same to you right now  so that 
you may a^ply your mind on it. I 
would suggest that by the end of 
Decem ber at the latest you will 
kindly send your views on some oi' 
the questions that have been framed. 
What comments, do you think, you 
w ould like to make or you would 
like the Committee to consider? There
fore, those are the three categories 
o f suggestions which I am making on 
behalf o f the Committee.

SHRI B . D . B A L : What we arc
required to do is to give our views 
on the Bill as it is. Secondly, if 
we have suggestions regarding the 
Civil Procedure Code within the 
ambit of this Bill and thirdly replies 
to the questionnaire. I will convey 
this to the Association.

M R. C H A IR M A N : M r. Bal, on
behalf of m yself and on behalf of the 
Committee we extend sincere thanks 
to you for the cooperation and 
straightforward replies w e got from 
you . Please convey our thanks t.) 
the Association also. Thank you 
very m uch .

[The Committee then adjourned]
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Bar Council o f Delhi, Delhi
Spokesman:

Shri Radhe Mohan Lai
(The witness U)as called in and he 

took his seat.)
MR. CHAIRMAN: Mr. Radhe

Mohan Lai, before we begin, I would 
like to draw your attention to Direc
tion 58 of the Directions by the Spea
ker that your evidence shall be treated 
as public and is liable to be published 
unless you specifically desire that all 
or  any part of the evidence given by 
you is to be treated as confidential. 
Even though you might desire your 
evidence to be treated as confidential, 
such evidence is liable to be made 
available to the Members of Parlia
ment.

SHRI RADHE MOHAN LAL: I have 
noted it. I have no objection to my 
evidence being treated as public.

MR. CHAIRMAN: Your Bar Coun
cil has not sent any written memo
randum to us. Therefore, you are 
welcome to give your evidence on any 
clauses of the Bill, on whatever 
matters you like the Committee to 
consider.

SHRI RADHE MOHAN LAL: From 
the various provisions which have 
been proposed in the Bill, I find, 
mostly they are based on the various 
amendments which have been exist
ing in the various States in the coun
try. Under the original Civil Proce
dure Code there is a power under 
Section 122 of the C P.C. given to the 
High Courts in the country to make 
amendments. A large number o* 
amendments have be*en existing for 
the last many years in the various 
States. Most of these amendments 
have now been incorporated in the 
€ .P  C. Bill which is before the Com
mittee.

My submission is that one of the 
amendments which has been made in

Punjab soma 30 years ago which is in 
force in Delhi could also be incorpo
rated in this Bill and that is that a 
residential house of the judgment- 
debtor is not liable to attachment. In 
Punjab, they have the Punj'ab Money
Lenders Act and the Punjab Relief 
of Indebtedness Act. Under those 
Acts, they have made a provision 
amending Section 60 of the C-P.C. It 
prescribes what property of a judge- 
ment-debtor is attachable and what 
prpoerty is not attachable and is ex
empted. In Punjab, in 1936, they 
made this rule by way of an amend
ment of Section 60 that a residential 
house of a judgment-debtor will not 
be attachable. That applies to Delhi 
also because all Punjab amendments 
apply to Delhi.

In the present Bill, there is a little 
reference t0 that. Under Section 60. 
it says that the tenancy rights of a 
judgment debtor in a residential 
house will not be attachable. My sub
mission is that following the same 
pattern as we are having in Punjab 
and Delhi, it should apply to the 
whole country, that as far as a judg
ment-debtor is concerned for the sake 
of money decree, his residential house 
will not be allowed to be attached. I 
find that this has worked very well 
for the last more than 30 years in 
Punjab and Delhi. I suggest that it 
should apply to the whole country.

Here, in clause 24, p. 8, it says :
“ (ka) all moneys payable under 

a policy of insurance on the life of 
the judgment debtor;

(kb) the interest of a lessee of a 
resdential building to which the 
provisions of law for the time being 
in force relating to control of rents 
and accommodation apply;”



MB. CHAIRMAN: You will see that 
under the original Section 60 and also 
under this Clause, certain exemptions 
have been made. Do we understand 
that your suggestion is that all 
j udgment-debtorg should be exempt
ed in respect o f residential houses?

SHRI RADHE MOHAN LAL: Yes. 
Secondly, I would submit, this clause 
is not, in fact, according to law. It
says:

“ the interest of a lessee o f a re
sidential building to which the pro
visions of law for the time being in 
force relating to control of rents 
nnd accommodation apply;”

Mv view, as a lawyer, is that the 
te tancy rights are not attachable at 
aL. As long as there is no rent con
trol, the tenant has no right. As long 
as rent control is there, the tenancy 
rights are not attachable. If I own a 
property but I have no right of trans
fer, it is no property of mine. Any
thing which can be attached must be 
owned by me. If it is not owned by 
me, how can it be attached? It says, 
“the interest of a lessee” but he has 
no interest barring the right 0f occu
pation or the right of continuity.

There are many such cases in many 
High Courts.

MR. CHAIRMAN: What is the pro
vision that is obtaining today in the 
two Punjab Acts?

SHRI RADHE MOHAN LAL: Sec
tion 35 of the Punjab Relief of In
debtedness Act makes an amendment 
in Section 60 of the C.P.C, In Section 
60, as applicable now to Punjab and 
Delhi, there is a sub-clause (ccc) 
which says:

“One rented residential house and 
other buildings attached to it with 
the material and the sites thereof 
and the land immediately appa
rent thereto and neceeoary for 
their employment belonging to a 
judgment-debtor other than an 
agricultutirt and decupled by him /’

Iti Lid—20 J

As far as an agriculturist ia concern* 
ed, the main provision of the Civil 
Procedure Code includes that. The 
house o f an agriculturist is not attach, 
able. Now, the question arises, in re
gard to an urban man living in Pun
jab or Delhi. Whether that house is 
attachable or not. This amendment 
was made in 1936.

MR. CHAIRMAN: That means it
covered all the residential houses of 
a judgment-debtor, be he an agricul
turist or a labourer or 'even a million- 
naire.

SHRI RADHE MOHAN LAL: I may 
bring to your notice one more thing. 
Lately we had a case in which there 
is a judgment of the Supreme Court. 
Where in a residential house there is 
a small portion being let out for a 
shop by the owner, the Supreme 
Court has laid down that after letting 
out a portion of a residential house 
for a business premises that house 
is not attachable.

MR. CHAIRMAN: You mean that 
rented portion is exempted from 
attachment.

SHRI RADHE MOHAN LAL: Sup
pose a house has dye or ten rooms and 
a courtyard. If a small portion is let 
out for the purpose of making money, 
the Supreme Court, in their recent 
'judgment, said that is not attachable. 
There are various cases of this type. 
There may be divergence of opinion 
obviously.

MR. CHAIRMAN: What is the date 
of the judgment o f the Supreme Court?

SHRI RADHE MOHAN LAL: I am 
not able to tell you. Only two months 
back it was given. It was a judge
ment delivered in 1974. Under the 
law, the Supreme Court~says that if 
in a residential house, a small por
tion is let out for business purposes—* 
the house cannot be divided and parti
tioned—it is a residential house. There 
may be many houses in the towna 
where some portions might be let out 
for small shops. By letting out the



*ame foy ahop purposes if it is sfdd 
that that is a residential house and 
that is not attachable. My submis
sion is this. I shall refer you to the 
latest edition of Mr. Chitale, C.P.C., 
Vclume I, page 829 wherein you will 
flnd the concerned section 00 under 
(ccc). Here that particular section is 
applied. As far as masses are con
cerned, they are residential holies. 
Why should the same law be applied 
not only in Punjab and Delhi but in 
other parts of the country as well?

This is precisely what is done on 
page 8 of the Bill which is not sound. 
That is nay submission. And that is 
to be decided by you. I was a person 
dealing with such cases. The Sup
reme Court says that even in a con
trolling situation the interest js only 
to continue in a house. The tenapt 
cannot be evicted as long as he does 
not contravene any of the provisions 
of the Rent Control Act.

MR. CHAIRMAN: Regarding the
judgment of the Supreme Court, you 
yrill later on send us a copy of the 
same for the reference of this Secre
tariat so that we can consider that 
aspect.

SHRI RADHE MOHAN LAL: Oh,
yes.

SHRI MOHAMMAD TAHIR: Sup
pose ‘A* has a house having ten rooms. 
He lives in one or two rooms and 
lets out all the other rooms to the 
shopkeepers. Will that house be 
attachable?

SHRI RADHE MOHAN LAL : It
w ill be attachable.

MR. CHAIRMAN: He is explaining
it.

SHRI RADHE MOHAN LAL: Sup
pose if a house has got 18 rooms. The 
man is living in 9 rooms and lets out 
one room for a shop. The Supreme 
Court says it is a residential house. 
If out of 10 rooms, 9 rooms a*e let 
out to make money out of rents, then 
tnat is not a residential'house. It is 
attachable.

SHRI DWIJENDRALAL SEN 
GUPTA; You say that the qbject of 
the Efill—Pun jah legislation—was 
definitely tp {hat {he poor man 
is not ousted from hie residential 
building because of this reason. The 
Supreme Court does not obviously 
say that this will be applied or will 
not be applied Take  ̂ case where a 
man has ? multi-storeyed building. 
He indulges in the luxurious living by 
keeping the rooms vacant and using 
them in a princely manner. That 
building cost? about Rs. 10 crores but 
the judgment-debtor has 9 debt of 
only Rs. 1 lakh. The 'judgment cre
ditor incidentally Js not as much 
cruel as he is. Will that case be 
covered by this judgment? Is that 
the intention of the law?

SHRI RADHE MOHAN LAL: My
submission to this question is this. A 
man is having a multi-storeyed build
ing for residential purpose. But, if 
he is keeping it vacant, th^t is not a 
residential house. The Government 
has another mode of seeing that this 
building is occupied by the people. 
The property can be requisitioned and 
can be given to a man. The man 
having so many rooms in a multi- 
storeyed building is not entitled to 
keep them vacant. Therefore, I sub
mit that if a man has got on}y four or 
five rooms in a house or a reasonable 
accommodation therein, that should 
not be liable to be attached.

SHRI DWIJENDRALAL SEN 
GUPTA: May I put it this way? It 
will amount to this that he should not 
be divested of the legitimate portion 
of his house for the residential pur
pose?

SHRI RADHE MOHAN LAL: That 
is a good suggestion.

SHRI DWIJENDRALAL SEN 
GUPTA: That Is subject to the con
dition that if the portion is necessary 
for hig accommodation, then it should 
not be attached.

SHRI RAPH9 MOHAN LAL: 1 
think that is a good suggestion*
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Suppose a judgment-debtor h*s a palace. He cannpt even maintain that. But, he is living in three rooms 
in a small corner of that palace. The whole palace should not be exempted. I entirely agree with you. 1 know such types of cases also.

MR. CHAIRMAN: Whatever may 
be the Supreme Court’s judgment, 
what do you think to be a reasonable 
assumption from the judgment for the 
purpose of exemption o f a residential 
accommodation from attachment? If 
he is an agriculturist, then should lhat 
judgment debtor be exempted from 
attachement of the residential house? 
Suppose that is a residential house and 
it happens to be a building or a palace 
comprising not only of residential por
tions but also apartments. So much 
so, is that your suggestion that a 
portion of that should actually be 
exempted from the attachement?

SHRI RADHE MOHAN LAL: My
submission is this. If there is a big 
building having several units of resi
dences, then he may be living in one 
or two units at the most. They should 
be exempted and not the rest of it. 
Under the present laws, they are also 
not exempted.

MR. CHAIRMAN: You also ex
plained that if a particular owner of 
a residential house has got several 
rooms in it and if some portion is ren
ted out, that may come within the 
purview of exclusion. II it is more, 
then that portion should not be ex
empted from attachment.

SHRI RADHE MOHAN LAL: That 
is right.

MR. CHAIRMAN: Therefore, your 
suggestion is that it should be clari
fied properly as to ^hat should be 
ttoe exemption. Your idea is that the 
legitimate portion of a building or a 
residential accommodation that is 
necessary for a citizen who happens 
to be a ’judgment-debtor, should be

exempted from attachement. That 
should be clearly laid down is that 
the point?

SHRI RADHE MOHAN LAL: My
submission was that if this matter 
were left to this courts, in that case,, 
there is bound to be a lot of unneces
sary litigation. So, a better course 
would be to define that portion which 
is actually occupied by him should fete 
exempted from attachement. Suppose 
a man has a house having 10 units. 
He is living in one or two units. That 
is no attachable. It is not possible to 
live in all the 10 units of a house. If 
that house is kept vacant and only 
one unit of that house ig occupied, 
then also he cannot have the house 
like a palace.

MR. CHAIRMAN: Having agreed to 
this, would you kindly help the Com
mittee with your idea as to how to 
define that so that we can examine 
that and make use of your suggest 
tion at the appropriate time?

SHRI RAJ DEO SINGH: Suppose
there is a religious family having re* 
sidential houses in Banaras, Mathura 
and other religious places. The fami
ly may be having a modest house in a 
village because they are religious. In 
other houses in places like Banaras, 
Mathura, Hardwar etc. they may 
spend some of their time. Can those 
houses be termed as residential 
houses?

SHRI RADHE MOHAN LAL: They 
cannot be exempted. My submission 
will be this. There are people living 
in places like Banaras etc. We have 
come cross all types of people as law
yers. There are persons having houses 
in Delhi, Simla, Mussoorie and Cal
cutta. That does not mean that all 
houses should be exempted.

SHRI RAJDEO SINGH: It should
be qualified according to you.

SHRr RADHE MOHAN LAL: It
shouM not b* left to the whims of the 
Court*. But, the residential house 
should be qualified for this purpose.



298
SMT. T. LAKSHMIKANTHAMMA: 

Your idea is that poor people or poor 
agriculturists should not suffer be
cause ot this clause.

SHRI RADHE MOHAN LAL: My
submission is either rich or poor, he 
is entitled to a reasonable type of 
accommodation to live in.

This particular suggestion which I 
made does not refer to agriculturist 
house because that is exempted under 
the Act.

These days people have big houses 
but they do not rent it out.

SHRI T. BALAKRISHNIAH: Do
you like this Committee to am'end the 
powers of the High Court which are 
not vested with the High Court under 
Section 122 of the CPC not to amend 
this CPC?

SHRI RADHE MOHAN LAL: As
*ar as Section 151 CPC is concerned 
it is not essential for the courts. Many 
points arise which are not covered 
by any other section.

SHRI T. BALAKRISHNIAH: Do
you think this kind of amendment 
sometimes is inconsistent from one 
another?

SHRI RADHE MOHAN LAL: In
consistency will always remain. There 
are reported cases where you find 
in the same month on similar cases 
two different opinions have been 
taken.

SHRI T. BALAKRISHNIAH: Do
you know the High Court and the 
courts below adhere to what we enact 
and do not go a step further? They 
should confine to the law.

SHRI RADHE MOHAN T A L : Every 
judge is a human being. Some judges 
are always pro-women. Any woman 
who says anything in the court is al
ways right. That is a bent of mind.
I do not think it could be fixed on the 
civil procedure code.

SHRI T. BALAKRISHNIAH: At
present it depends 0n the earning 
capacity o f the husband as to how 
much amount has to be fixed for the 
maintenance of the ’wife.

MR. CHAIRMAN: I think the learn
ed witness has covered all the aspects 
and clarified the position. He has 
also agreed to send to us his consi
dered views and concrete suggestions 
on this point.

SHRI RADHE MOHAN LAL: Ano
ther point I wish to bring to your 
notice is that we had a case of this 
type in the High Court. Supposing 
there is a judgment debtor in Delhi 
and there is a decree against him for
2 lakhs of rupees. His residential 
house cannot be attached as far as 
Delhi law is concerned. If there is a 
decree obtained by a decree holder 
in Bombay, we have to exceute decree 
according to Bombay Law. Proce
dure has to be of Delhi Law but the 
substantive law has to be of Bombay 
Law because it is Bombay decree.

SHRI T. BALAKRISHNIAH: If the 
judgement debtor has a Residential 
house and no other property, what is 
your suggestion about the realisation 
of the amount? ,

SHRI RADHE MOHAN LAL: He
must forget his money.

If the judgement debtor has several 
decree against his and he has only one 
residential house, he can quitely walk 
in the insolvency court. Insolvency 
court cannot attach the house. Any
thing which ig attachable will go to 
the insolvency court receiver for dis
tribution.

MR. CHAIRMAN: You have sug
gested that if C.P.C. is uniformally ap
plicable to all States, those difficulties 
will be taken care of.

SHRI RADHE MOHAN LAL: C.P.C. 
is meant for the whole country and 
not for any particular State.

Powers have been given to the 
High Court to make amendments.
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Order 37—it does not apply in 
Meerut.

‘Suit on promissory note will not 
be decreed unless there is good ground 
for which permission has been given 
to the defendant/ There is no such 
law in Meerut or any part of U.P.

My suggestion is that it should not 
apply to smaller places. Originally 
it was applicable to Bombay, Calcutta, 
Madras. Then it was applicable in 
Lahore. It applied to Delhi also.

This has been amended on the basis 
of the amendments which were al
ready existing in the Bombay area. 
Bombay High Court had amended 
Order 37 C.P.C. to apply not only to 
negotiable instruments but also to 
other types of cases—suit for the 
recovery of price of goods sold. If 
the goods had been sold, received by 
the purchaser, Order 37 will apply. I 
understand here Bombay pattern had 
been adopted.

As far as Section 42 is concerned, I 
submit some clarification should be 
Made. Although it has a word already 
there,—but from my experience I am 
speaking,—it seldom arises, but clari
fication may be made. My suggestion 
is that the following may be added:

“That the execution will take 
place at the transferee court only 
according to the law prevalent there"

Supposing Delhi Decree holder goes 
to Madras, he can execute the decree 
only according to the Madras Law.

The original Section 42 has been 
lately interpreted by Delhi High 
Court—we will apply procedural law 
find not substantive law. Substantive 
law may be Bombay law. Then the 
difficulty arises on the question of 
exemption of attached property. As 
I submitted Delhi property it fexemp-

** . 1 k « 
ted from residential property, it is 
not exempted in Bombay.

In Mussoprie p o  property cap be 
transferred without permission.,

Some clarification should be made.

MR. CHAIRMAN: We will consider. 
Your suggestion has been noted. So 
far as other clauses of the Bill are 
concerned, we take it that you have 
no comments and you generally agree 
with them.

SHRI T. BALAKRISHNIAH: This 
present amendment Bill deals with 
two important aspects:

1. How to reduce the expenditure 
in litigation.

2. How we can expedite the dis
posal of civil matter.

What is your suggestion in regard
to these?

MR. CHAIRMAN: Before you
answer that question, I would like to 
tell you that our Committee has fram
ed certain questions on the various 
clauses of the Bill. We sent it to you 
already and we are passing just an
other copy to you. We request you 
to consider all these questions and 
submit your views on any of the 
clauses before 31st December.

SHRI RADHE MOHAN LAL: We
will do that within a week or two.

MR. CHAIRMAN: May I extend 
our sincere appreciation of the co
operation that you have given to this 
Committee? We would look forward 
to your concrete suggestions and 
replies to the questionnaire. I thank 
you onoe again.

SflRl RADHE MOHAN LAL: t aw 
much obliged to you, Sir.

[The Committee then adjourned]
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I. Government of Weet Bengal (Judicial Department)
, J Spokesmen

Shri P. K. BahdrJi^Joint Secretary.
(The witness ttfas called in arid he 

he toojc his seat)
MR. CHAIRMAN: Mr. Banerjee, 

before we take your evidence on the 
Bill I would like to invite your at
tention to the direction which governs 
the taking of evidence and that is, that 
the evidence that you tender before 
us will be treated as public and as 
such is liable to be published but in 
rase you desire all or any part of 
your evidence to be treated as confi
dential it will be so done but even 
1  ̂ that case your evidence should be 
made available tb other Mettibefs of 
the Parliament.

Now, yo* have not submitted any 
written nlemorandum before us. 
Therefore, I would invite you to
make your submissions on any clatise 
of the Bill or any general principles 
that you would like the corrtniitteo 
to consider.

SHRI BANERJI : On behalf of
the State Government I beg to sub
mit that We are in general agreement 
with the principles which promoted 
this amendment. But we beg to sub
mit on three clauses o f the Bills. Our 
first submission relates to clause 28 
which seeks to do away with section 
80 of the principal Act. The proposal 
is to omit this section altogether. 
We believe that it would be more 
beneficial to retain this section be
cause litigation against a State in 
volves expenditure of public money 
and the object of the notice under 
section 80 CPC is to afford the State 
an Opportunity to settle the claim 
withdtit litigation. In fadt, it is our 
experience that very often govern
ment departments wake1 up only on 
receipt of this notice under section 
80 o f the clirrefct CPC . In oar view 
public money may be unnecessarily 
wasted if no g'ueh opportunity' is given 
to the State o f its officials by this 
ftottoe.

iVIK. CHAIRMAN: That is your
only submission regarding clause 2 S.

SHRI BANERJI: Yet.
MR. CHAIRMAN: Will if be pos- 

sibie for you to submit to this Com
mittee a statement regarding the 
action taken by the State Govern
ment on receipt of the notice under 
section 80 to jttttify the eufgefttldrh 
that you have ftiadtf that retention 
of this Action W necessarjr to avoid 
litigation so that on receipt of the 

ndtice uhder section 80 Government 
may settle the case actual institution 
of the suit. That is yotir r o g a t io n .

SHRI BANERJI: Yes, we think 
that after the notice the department 
concerned may Start working to 
adse&s the justifiability of the claim 
or Otherwise.

MR. CHAIRMAN: That is the in
tention of this notice but the Com
mittee would like to know as to 
whether this section has served the 
actual purpose that after receipt 
of the notice under section 80 Gov
ernment and Government officials 
have in faot settled the liabilities, 
avoided the actual institution of the 
suit. That is my limited question.

SHRI BANERJI: In our experi
ence we have found that in softie 
cases suits proposed to be instituted 
are compromised on receipt of sec
tion 80 notices. That is our practi
cal experience in courts.

MR. CHAIRMAN: The Law dom - 
miAion’s and aWb our information 
may not fa* the cafe with West 
Bengal but with otlter States that 
thi|k obligation of notice being served 
within two months’ time to govern
ment means delay of actual institu
tion of the suit and no action is takett 
under this section. You have said 
that your experience is that this 
section is necessary but to make this 
cfafni appreciable to us could you 
substantiate it by some factual data 
pertaining to your State.

sHRf 6 ANEHJT: I am afraid I
have no fkbtual data before me.



MR. CHAIRMAN: Later on—
within a month will it be possible lor 
you to submit that?

SHRI BANERJI: We may try but 
we have to obtain the data from tubr 
ordinate courts.

SHRI ; NOORUL HUDA: Mr,
Banerji, the question is that the
whole purpose behind these amend
ments is to minimise delays of liti
gation and according to my experience 
it has been found that even after 
service of notice under section 80 of 
CPC the government or the authori
ties concerned do not respond. It 
may be that in certain cases—in one 
case out of, say, 5 or 8  or 10 cases, 
governments may respond to the 
notice given and a compromise might 
be possible. But in most cases we 
have found that there is no response 
of the government. That is ^hy my 
question would be to you as to 
whether you' can generally sfay—you 
said just now that you have no 
factual data before you—that ih 
large number o f cases after receipt 
of these notices under section 80 
CPC the governments or the autho
rities concerned do respond and 
compromises or settlements are made 
possible.

SHRI BANERJI: As I have already 
stated that there are no factual Akta 
before me and this has to be obtained 
from our subordinate courts. I do not 
know whether it will be permissible 
for me to introduce my own experi
ence as a judicial officer. I have 
in my experience in courts found 
some beneficial effects of notice 
under section 80 CPC, particularly in 
ra ilw ay, claim cases.

MR. CHAIRMAN: Do * e  under
stand that even though it may not bk 
possible for you—for the State Gov
ernment—to furnish any statistical 
data, the Government still feels that 
thi8 section should be retained.

MR. CHAIRMAN: In that case 
would you still suggest that this time 
limit of two months would suffice, 
though my honourable colleague has 
poirtted out that the main purpose of 
the Bill is to reduce delay?

. , -y* .. «
. * SHRI BANERJI: I would suggest

. that period m a y 'be eo?iewhat reduc
ed, but some time should be given to 
the Government before the actual suit 
is instituted.

I would next refer to clause 39 of 
the Amendment Bill, regarding sec
tion 100. This relates to second 
appeals. The proposed provision to 
which I am referring is, where the 
High Court certifies that a substantial 
question of law is involved in any 
case it shall, at the time of granting 
the certificate— (a) formulate the 
question and (b) state its reasons 
tor so certifying the new provision 
is for grant of certificate^ before the 
second appeals are filed. In our num- 
ble view, this may lead to increased 
litigation. There will be another pro
ceeding which was not there in the 
old Act. This will have to be fought 
out by the parties before the actual 
appeal is heard and decided. So, our 
suggestion is that this provision for 
certification may not be introduced.

MR. CHAIRMAN: Do we under
stand that you want the section to be 
retained as it is in the Code?

SHRI BANERJI: That is so, Sir. 
We want that the present section 1 00  
of C .P . Cotje be left undisturbed.

MR. CHAIRMAN: West Bengal
Government wants that the old pro
vision should be retained and they 
are opposed to this new clause.

SHRI BANERJI: May I be per
mitted to give my reasons?

MR. CHAIRMAN: Yes.
SHRI BANERJI: We think that 

sub-section (4) o f the proposed 
section 100 of the Amendment Act 
imposes muqh too heavy a burden 
and responsibility on the High Court. 
If the High Court is to state the 
reasons for certifying that a substan
tial question of law is involved it 
will have to write out a fulfledged 
judgment. It is not clear from the 
proposed section whether it will . be 
necessary for the High Court to give 
reasons for the certificate. These are 
our objections -to clause 39 of the 
Amendment Bill.
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Lastly, we want to refer to Order 
XXXIII, which is clause 84 of the 
amendment Act. Clause 84 provides 
for insertion of rule 9A under rule 9, 
Order X X X III. This provides—where 
a person, who is permitted to sue as 
an indigent person, is not represented 
by a pleader, the Court may, if the 
circumstances of the case so require, 
assign a pleader to him. If the courts 
are free to assign pleaders to persons 
suing forma pauperis that would be 
a heavy burden on the State Exche
quer. Of course justice ought to be 
free and fair as far as practicable. 
Even so, our Government thinks that 
it would be risky to allow all indigent 
persons to have pleader at State cost. 
We find that persons suing forma 
pauperis in our country (although 
they are exempted from payment of 
court fees), engage lawyers. If the 
courts freely assign pleaders to them 
there may be misuse of this facility 
and impose quite a heavy burden on 
the State Exchequer.

MR. CHAIRMAN: But what is the 
main principle If he cannot appoint 
a lawyer, will he go unrepresented 
by a lawyer?

SHRI BANERJI: I have already 
mentioned, Sir, that the basic princi
ple must be that justice must be 
free. But in this country that has 
not yet been possible to the fullest 
extent. We have exemption of court 
fees already but not appointment of 
lawyers in ‘ every case.

MR. CHAIRMAN; If you concede 
exemption of courtr-fees, does it not 
also mean a loss to the Government? 
This is an indirect aid given to indi
gent persons by way of concession, 
etc. Similarly, if the party is indi
gent and cannot afford to be repre
sented by a lawyer, as he is given 
exemption of eourt-fees, he also 
deserves the help of a lawyer. That 
is why this provision is sought to be 
made. Ypur complaint is only the 
inability of the State Government to 
pay for the pleads* appointed— by 
court.

SHRl BANERJI: It is somewhat 
inconsistent, Sir I concede that an

indigent litigant will be allowed 
exemption of court-fees, but will not 
be given a pleader of his choice free 
o f cost. i

MR. CHAIRMAN: You may kindly 
go through clause 2  where details 
are also given as to how pleaders 
would be selected and so on and the 
necessary amplifications are provided 
under sub-clause 2 . Indigence must 
be proved to the satisfaction of the 
court. Only then this burden will 
fall On the State Government. The 
only point is, whether you agree in 
principle to this proposition that the 
party which is indigent and which in 
the opinion of the court is required 
to be provided with a lawyer should 
be given such assistance. You may 
go through sub-clause 2  and after 
that whether you would agree that 
this provision is necessary.

SHRI BANERJI: I have already 
made my submission in this respect. I 
have nothing to add. .

SHRI NOORUL HUD A: You admit 
that the administration ’ of justice 
should be made free as far as possi
ble. But what we find in our country 
just now is that the poor litigants, 
specially in the countryside who have 
got no means, who own very small 
plots of land—one to two or three 
acres—when an attack is made to evict 
such indigent persons from^heir pos
sessions, would you not agree that 
the State Government should come 
forward to assist them against those 
who have got better mteans and who 
can always go to court and engage 
very good and competent lawyers? 
Don’t you not agree that in such cases 
poor should be protected by the State 
Government?

SHRI BANERJI: I am in full 
agreement with you in this respect. In 
our State. We have formulated a 
scheme of legal aid for indigent per
sons. We have formed legal-aid com
mittees in every district. We have 
formed rules under which such per
sons are entitlted t0  get relief by way 
of engagement of lawyers and other 
things. We have done some thing in 
this State in this regard.
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SHKI NOORUL HUDA: I do not 

krow  what is your experience as far 
as West Bengal is concerned because 
I have got very little concern about 
this State; but as for as Assam is 
concerned, Mr. Chairman would, per
haps,. agree with me that there Gov
ernment generally have not come 
forward to assist the poor litigants. 
So do you not think that these amend
ments should be made applicable all 
over the country?

SHRI BANERJI: In principle 1 
have no objection to the provisions 
but in West Bengal it would be a dup
lication because we have already a 
scheme of legal aid for indigent per
sons.

SMT. SAVITRI SHYAM: Do you
think that some sort o f ctiling should 
be placed On the fees of thfc lawyers?

SHRI BANERJI: That is a matter 
perhaps, for the Bar Council and the 
High Courts to decide—not for us. It 
is beyond our competence.

MIt. CHAIRMAN: Have you got 
any other suggestions to nfrafce?

SHRI BANERJI: No, Sir.

MR. CHAIRMAN: So, I myself and 
on behalf of the Committee thank 
you very much and through you to 
the State Government for cooperating 
with us.

[The witness then withdrew]

*n. High Court Bar Association, Calcutta

Svokesmen:

1 . Shri Hirendra Chunder Ghose, Acting President.
2. Shri Shyam Chunder Mitter.
3. Shri Binode Bhushan Roy.

•III. Shri P. K . Sen Gupta—Government Pleader—Government of West Bengal 

[The witness^swere catted in and they took their seats]

MR. CHAIRMAN: Before we en
ter into evidence may I draw your 
attention to one direction? The evi
dence that you will tender before 
this Committee will be treated as 
public and is liable to be published 
also. But if you so desire that all or 
any part of your evidence is to be 
treated as confidential we will do so 
but even then your evidence is liable 
to be made available to the Members 
of Parliament. I think you have no 
objection.

First of all, we will hear the evi
dence of High Court Bar Association 
and thereafter Mr. Sen Gupta. Gov
ernment Pleader will give his evi
dence .

Now, Mr. Ghose* you are free to 
highlight on any of the clauses of 
points that you like this Committee to 
consider. I assure you that we will

-r-i- - fc. I • . '■* i ' ' —■ 1 ■ '■ ——
* Appeared jointly. ,

look into all the suggestion^ made in 
your written memorandum submitted 
to us and we will give our careful 
thought to it. In your oral evidence 
you are welcome to explain your 
suggestions.

SHRI GHOSE: On behalf of the ^  
Bar Association and myself we want ** 
to emphasise on 3 points at the outset.
We have gone through the proposed 
amendments. Regarding the proposed 
Section 100 of the C.P. Code, Sec. 115, 
fevteional powers of the High Court 
tod  thirdly about further appeal after 
second apjteaI  i.e. Letters Patent Ap
peals under clause 15 we think we , 
We against the proposed amendments.
Ift my statement as the Acting Presi
dent of the Sar Association I have « 
adopted the views expressed in the 
iruttrtorandum of the High Court Bar 
Association and I have added para
graphs 1, 2 and 3 regarding Sections 
100, 115 of Civil P iocedtir* Code and
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the batten  Patent Appeal Sec, 14K) in 
my view and the view of the Bar 
Association, as it exists, is sufficient 
for the ends o f justice. The proposal 
amendment, I submit, will neither 
expedite nor ensure justice. The 
first hearing, as you know, Sir, 
is under order 41 rule 67 of the 
C. P. Code. In that preliminary 
hearing it is decided whether any 
point of law or any error on a 
point of law is there in the judgments 
of the Courts below. A division Bench 
of the High Court consisting of 2 jud
ges hear and decide at the outset whe
ther the appeal should be admitted or 
not. If they dismiss straightway the 
appeal goes out but in cases where the 
Judges find point of law or any error 
on points of law they admit the ap
peal. But under the proposed am
endment On the first hearing when 
the records of the lower courts have 
not come they will have to certify on 
the point of law involved and give 
reasons. Regarding this point you 
may refer to amendment as proposed, 
clause 39, of your amendment. I first 
read Section 100 of the existing C. P. 
Code to show how there will be in
justice if the proposed amendment is 
effected, and the proposed amendment,
I respectfully submit, is wholly un
necessary, and it will not introduce 
expediency but is liable to end in 
failure of justice. Section 100  is this:

“Save where otherwise expressly 
provided in the body of this Code or 
by any other Law for the time being 
in force, an appeal Khali lie to the 
High court from every decree passed 
in appeal by any court subordinate 
to a High CoUrt, oh any of the fol
lowing grounds, namely:—

(a) The decision being contrary 
to law or Some usage having the

force of* law;

(b) The decision having failed, 
to determine some material issue 
o f law or Usage have the force of 
law;
(c) A substantial error or defect 
in the procedure provided by this 
Code or by Any other law for the 
time being in force, which may

possibly have produced error or
defect in the decision of the case
upon the merits.”

If upon the merits of the case on the 
ground of any error of law in the 
judgment the appeal is admitted than 
it goes to final hearing. Both sides 
are heard in final hearing. In the 
preliminary hearing full-fledged judg
ment case not expected from the 
Judges, in under Order 41, Rule 11, 
<*P. Code. Sir, I am not hearing the 
entire section proposed. But sub
section 4 of the proposed amendment 
is very important. It reads thus, 
“Where the High Court certifies that 
a substantial question of law is in
volved in any case, it shall, at the time 
of granting the certificate,—

(a) formulate that question; and
(b) state its reasons for so certi

fying. ”
Sir, if this section is passed then 
Judges will have to work both as 
Judges and lawyers for formulating 
and for stating the reasons for so 
certifying the cases. This will again 
be lost because this will have to be 
argued once again in the presence of 
other side at the time of final hearing. 
This is duplication of'labour far from 
expediting the hearing which is very 
much sought for in the proposed 
amendment. This proposed amend
ment of Section 100 will not achieve 
its purpose. This is our experience 
and I think the lawyer friends hi this 
Committee will also agree with me, 
that in hearing under order 41, Rule
11 ^CiP.C. cases Of hearing are dispos
ed lummarily because 30/40 cases are 
heard per day and the lawyer appear
ing at the first hearing will have to 
state what is the error o f  the law, 
what is wrong in the Judgment point
ing out relevant paragraph and how 
it has been transgressed by the lower 
court. The only judgment that is 
given in these cases is either ‘ad
mitted’ or 'dismissed*. But granting 
certificate formulating the substan
tial question of law stating reasons for 
so odrtifying implies a fulftedged 
judgment by the High Court on hear
ing only one side. That will take 
time and instead of 30/40 cases only 
3 cases per day at the maximum will
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be disposed of. This will not achieve 
expedition and pn the other band it
will deny the appellants, in some 
cases, the chance of their cases being 
heard by  the High Court in second 
appeal by summaiy dismissal. §©, I 
submit that this section should .go and 
it will not achieve expedition. Dispo
sal of cases will be delayed and there 
will be duplication of work in the 
final hearing. The present practice o f 
summary admission or summary dis
missal is enough.

MR. CHAIRMAN: May I draw
your attention to sub-section ( 1 ) bf 
this proposed section 100. It relates 
only to substantial question of law. 
But i* the original section it was 
only the question of law but in addi
tion to it there was the question of 
usage. So, in the proposed section 
the appeal shall lie if it is a substantial 
question of law.

SHRI GHOSE: Certainly, question 
of law means substantial question of 
law. There is nothing like unsub
stantial question of law. In the ori
ginal section the question of usage is 
also there. But that will make no 
difference. Tihe question of law, I 
repeat, is substantial question of law 
and any unsubstantial Or unread or 
fascinating or imaginary law is no 
point oi, law. So far as the ques
tion bf usage and custom is concerned 
my submission is that usages certain
ly form a part of law. There are 
instances of it in Hindu Law, in 
Mohammadan Law and in other laws.

SHRI NOORUL HUDA: You have 
stated just now that Section 100 of 
the Civil Procedure Code as it exists 
now it sufficient to take care of every 
eventuality and you do not think 
that this can in now way be improved 
upon. Shall we take it that way?

SHRI GHOSE: I just said that that 
the proposed amendment is not in 
the interest of justice and will not 
achieve expedition.

SHRI NOORUL HUDA: Shall we
take tt that it is your view that High 
Court is sufficient to take care of 
all the eventualities and that this

section cannot be improved upon in 
any way? ;
' SHRI GHOSK: W e are concerned
with the proposed amendment, and 
our views are croo fined to the amend
ments proposed. We have stated that 
w e are not in favour of the proposed 
amendment. Covnparing the propos
ed amendment with the existing law 
whether there can be any further Im
provement or not is perhaps beyond 
the sciope o f reference made to us.

MR. CHAIRMAN: Kindly refer to
page 106 of the Bill i.e. notes on 
Clause 39. You will find that 
Clauses (a), (b) and (c) of section 100  
are very wide in effect and clatises (b) 
and (c) have led to plethora of con
flicting judgments. In dealing with 
second appeals, the Courts have 
devised and successfully adopted, seve
ral concepts, such as, a mixed ques
tion of fact and law, a lctfal inference 
to be drawn from facts proved, and 
even the point that the cc se has not 
been properly approaches by the 
Court below. This has created con
fusion in the minds of the public as 
to the legitimate scope of the second 
appeal under section 1 0 0  and has 
burdened the High Courts with an 
unnecessarily large number of second 
appeals. Section 100, is, therefore, 

being amended to provide that the 
right of second appeal should be con
fined to cases where a question of 
law is involved and such question of 
law is a substantial one.

Tlhis is the objective with which 
Government have, on the basis of the 
jrecommendations of the Law Com
mission, proposed this amendment of 
Section 1 0 0 . On this point do you 
have any comments to make?

SHRI GHOSE: There will be two
High Court Judges in the first hearing. 
If they find that no point of law is 
involved then they will not admit the 
case. If tiiere is any point of law they 
will admit the second appeal. So, we 
do not agree with the apprehensions 
as contemplated with regard this 
section.

SHRIMATI SA VTTRI SfiYAM:
You are afraid Of the discretion of the 
ju d ges .'



SHRI GHOSE: Not afraid of, but if 
the proposed amendment of the sec
tion is accepted then the provision 
will become rigid, hard and cumbrous. 
I have stated in our memorandum that 
the proposed insertion of fhe new sec
tion 1 0 0  will make it very rigid, and 
the exparte preliminary hearing for 
admission of Second Appeal will be
come cumbrous and dilatory in grat
ing certificates formulating questions 
of law and stating reasons for so Cer
tifying, as required in the proposed 
new Section.

SHRI GHOSE: The judges them
selves are to formulate the question 
of law and they have got to find out 
the reasons of certifying on full fled
ged judgment. But when tlhey have 
not got the records from the lower 
courts how they can decide to hear 
any of the contesting parties? So, 
I think this proposed amendment is 
rigid, cumbrous and dilatory. There 
will be duplication of work because 
the same question of law will be 
scrutinised at the final hearing also. 
My submission is, tftis is unnecessary 
and we should not introduce any 
amendment which will lead to dupli
cation of work.

MR. CHAIRMAN: Our Mr. Maitra
Law Secretary, will ask you some
thing .

SHRI S. K . MAITRA: This is
based on the Law Commission's re
commendations. The Law Commis
sion came here and the Bar Associa
tion represented before the Law Com
mission. This is the considered view 
of the Law Commission that most of 
the second appeals which are admit
ted after hearing under Rule 11 of 
Order XLI are dismissed. Will you 
kindly give Us the statistics as to 
what are the percentage of admission 
o f  appeal i.e . which are ultimately 
allowed by the High Court?

SHRI GHOSE: In the order for
Tule 1 1 , it may b* that some judges 
dismiss 75 per cent, some judges, 
50 per cent and some judges dismiss 
40 per cent of the cases. So, the rate

C hearing is about 30 to 40 per cent 
of the cases. It varies from judge to 
judge. But even if half of the cases 
are admitted in a day only 25 per cent 
of them can be heard, i .e ., 50 per cent 
in the first hearing.

SHRI S. K. MAITRA: (Joint Secre
tary, Ministry of Law): So, only
25 per cent of the second appeals are 
ultimately allowed, and 7 5  per cent of 
them go out. What is tlhe difficulty 
in the Bench which makes the ad
mission certifying all these as soon as 
the judge admits the second appeal?

SHRI GHOSE: The percentage of
25 may not be taken as rigid. In some 
cases it may be 30 per cent or 40 per 
cent or even 50 per cent. This is up- 
to the judge wiho admits it. I have 
just given you a rough idea which 
I have gathered in course of my ex
perience. But, for the second ques
tion as to why the judges cannot cer
tify, my submission is, the judges are 
to get the records from the lower 
courts. They are to dheck the rules 
for both the sides which make the 
task of the judges cumbrous and 
sometimes impossible. Both sides 
are to be heard and naturally they 
reserve the judgement and the prog
ress of the cases will be still lower. 
So, the question of giving certificate 
cannot come that way particularly 
the reasons therefor are, they have 
not got the records on the basis of 
which they have to give reasons for 
their full fledged judgment. It 
will take time. I think, the Law 
Commission is not contemplating of 
giving certificate in the form which 
this proposed amendment prescribes. 
Even if it contemplates our present 
view is we are against this-

SHRI S. K. MAITRA: Joint Secre
tary, (Ministry of Law); Supposing we 
omit this provision of giving reasons, 
then will the amendment be accepted 
by the Bar Association?

SHRI GHOSE: No Sir. Three
reasons of these are, firstly the propo
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sed amendment removes the question 
of heritage, custom, etc. But the 
existing clause has got wider scope 
of i t  Secondly, the judges are to 
give a certificate which implies to 
formulate of giving reasons. If the 
Bench or the judge has to give rea
sons they have to put their attention 
deep into the matter which naturally 
calls for intellectual observation of 
the law. This may not be done of 
the way when 30 to 40 cases are 
there to be heard. I think, in Patna 
High Court they do it more liberally. 
So, this certificate will lead to dif
ficulty. Actually, hearing takes long 
time. The final hearing takes half a 
hour a d<y. So, for expeditious dis
posal of the cases it is not feasible.

SHRI S. K MAITRA: X>o I under
stand that although after the admis
sion of an appeal under rule 1 1 , there 
will be difficulty in certifying that 
the appeal involves questions of Law 
and reason for so certifying?

SHRI GHOSE: Sir, simply to chalk 
cut sovne arguable and presentable 
point of the law on the ax-parte 
hearing of the appellation, is one 
thing and to formulate the point of 
law himself is there. To give a certi
ficate in that form is something dif
ferent. If admission of appeal implies 
certificate then why not it is in the 
interest of justice when the appeal is 
being dismissed or rejected. In this 
process the purpose of expedition 
will not be achieved. I understand 
from the proposed Bill that the objects 
as stated, Sir, are to expedite and; 
to remove the delay in hearing. Will 
it be effected if they disnrss the ap
peal? No Sir. So, I submit that the 
proposed amendment will not achieve 
the objectives of the Bill.

SHRI S. K . MAITRA: I >noticed it 
when I was also a struggling practi
tioner before the barr Mr- Justice 
Nasin Ali used to dismiss second ap
peal* on the grounds that t ^  ap
peal is concluded by findings of fact. 
What is your opinion?

SHRI GHOBS: That is also done 
even to-day. The question is that 
any point of law within the section of 
1 0 0  of Civil Procedure Code—even 
wrong finding of f*ct—is sought to 
be corrected in the s^cw d appeal. 
H ie question is that in the final ap
peal the matter of judgement will 
conclude. The object is to expedite 
the matter. So, many cases will go 
out. Why we should introduce fur
ther difficulties in cases where the 
question of law is involved.

SHRI S. K . MAITRA: So, your
point is that Section 100 should be 
retained in the present form.

SHRI GHOSE: Yes Sir. Section 
113 (revision) of the principle has 
been proposed to be totally omit
ted, although that that is taking away 
the removal of power of Section 115. 
Your honour Sir, you may see that 
whenever an error is committed 
that is corrected under section 115 of 
the Civil Procedure Code. Now if 
this section 115 goes, the result will 
be that the matter of error grips into 
the judgement upto the end of decree 
and go again and challenge. The 
order of decree will be set aside and 
it will again go to the trial court for 
re-hearing. Now instead of expedit
ing the hearing that is the principal 
objective of the Bill, delay will oc
cur. That is why, section 115 has 
served a very useful purpose for all 
these years and its removal will not 
expedite the 'matter. Ultimately, the 
disposal of the suit will delay. In 
such cases it will send back to the 
arguing court and what will happen? 
Many witnesses died by that time. 
Many records would have vanished. 
A  very useful purpose of Section 115 
which has been doing all these years 
will be denied to the litigant public. 
It will neither achieve the objective 
nor it will achieve greater and better 
achievement of justice. I submit, Sir, 
the power of Section 115 should not 
be omitted. * *

Sir, I respectfully submit that 
Section 11'5 and Article 227 of thte



Constitution are going for extending 
the power o f superintendence of 
High Court. Section 107 of the Gov
ernment of India Act, 1915 have con
tained the similar power. 8 0  my 
respectable submission i* that section 
115 should be allowed to remain in 
this Civil Procedure Code.

ME. CHAIRMAN: Mr. Ghose so 
far as Article 227 it is concerned 
with the matter of Civil Procedure 
Suit of Writ Petition—is not it?

SHRI GHOSE: Sir, my submis
sion is that a Writ Petition under 
Article 227 is a constitutional remedy. 
Writ Petition under Article 227 is 
also for correcting the errors of the 
tribunals.

M R . CHAIRMAN: So you want 
to say that Article 227 and 115 of 
Code should remain as it is?

SHRI GHOSE: Yes Sir. Section 115 
did good service and it shoud be al
lowed to continue.

MR. CHAIRMAN: You see the main 
purpose of this Bill is to avoid de
lay. Now, justice delayed is justice 
denied—so goes the adage. Now, the 
tea that is before you becomes useless 
if it gets cold. Similarly, in courts 
also the parties who seek redress, 
whether civil or criminal, if the dis
posal of the suits or the cases are not 
done expeditiously, then some parties 
might so suffer that they may be 
beyond redemption. Now, the main 
objective which the Law Commis- 
sin has snccessively given in its 
three or four reports is that it wanted 
to say whether this delay in the dis
posal of suits and civil proceedings 
could be somewhat reduced, if 
not totally eliminated by modi
fying the Code wherever it is 
needed and possib le / In that exercise 
it hag been seen that it is not that all 
the sections and rules and orders 
would be so formulated as to elimi
nate delay altogether but certainly 
perhaps it can be reduced to a con
siderable extent. That is the exercise 
we are in. Now, I  also explain 
as a master o f clarification that this 
Committee is examining this question

and the Bill before us is a government 
Bill plaeed before Parliament which 
thought it fit to know the views and 
opinions o f the lawyers and therefore 
attaches fundamental importance to 
questions relating to the Civil Proce
dure Code. This Committee has been 
appointed by Parliament to go into 
the details. We are seeking your co
operation also to help us Be to whe
ther the proposals need further im
provement. In some cases you have 
suggested omissions, in oth?r cases 
some people have suggested even 
some additions. And ultimately at 
the conclusion of these evidences we 
will apply our mind on the basis of in
formation that we receive from you.

SHRI NOORUL HUDA: As the
Chairman has just now stated Mr. 
Ghose, one of the main Objectives 
beyond all these amendments of the 
C.P.C. is to do away with frivolous 
litagations and also to reduce delays 
as far as it is practicable. Now, you 
kindly see in page 107 of this amend
ment it is said under section 45 that 
according to the experience of the 
government high courts are flooded 
with applications for revision most of 
which are frivolous and are filed with 
a view to delaying the conclusion of 
the litigations, and it is also said, the 
provisions contained in section 115 
are misused and the entertainment 
of applications for revision invari
ably results in st^y of proceedings 
and other delays. These are the main 
objectives, these are the main pur
poses mentioned. Now, I would like 
to ask you whether as far as your 
experience is concerned in the High 
Court of Calcutta, one of the most 
important High Courts in our coun
try, whether it is a fact that such 
entertainment of applications lead to 
great delays and a great many of 
these applications are frivolous and 
afte filed with a view to delaying 
justice. What is your experience?

SHRI GHOSE: I would first answer 
the questipn from the Chairman and 
then I would answer the question# 
of Jtfr* Huda one by one. Now, to 
begin with the question o f Mr.
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Chairman, my first answer is that 
certainly the members of the Bar 
Association .and myself agree and 
want that matters should be expedi
ted. Justice delayed is justice denied 
we are conscious of it, we do not 
want delay in dispensing justice and 
we are also conscious that if expedi
tion is good, justice is better. As for 
expediting the hearing, Sirs, my sug
gestion would be, plug the real 
sources of delay. The effort, the 
exertion as the Chairman very 
rightly puts it, is certainly to elimi
nate delay. My venture in answering 
on these three proposed amendments 
will not help expedition. That will 
lead to further delay. But there are 
sources which need to be plugged. 
That is not so much in the Civil 
Procedure Code, that is elsewhere— 
human. Conduct, where human nature 
plays its part. The process servers 
sitting in departmental proceedings, 
clerks are sitting over ready cases 
and so on— we cannot stop this. 
These are the real causes of delay 
and for removing these delays we are 
one with the Committee because if 
justice is put in a high pedestal, no 
one will be more happy than the 
members of the Bar and the judges. 
We all want it but the question is 
whether these three amendments on 
which I have laid my fingers will 
serve that purpose. My submission is 
that they will not. As for others, cer
tainly f the process serving machinery 
should be pulled up, the real source 
of delay should Be plugged—human 
nature where beings play their part 
and sometimes one party is interested 
in delaying matters. It may be that 
one party is interested in early dis
posal of the case and another party 
is interested in delaying it. These are 
the causes of delay. Of course, I am 
not going to indict on the whole na
tion by saying that all staff of the 
courts, all process servers are bad 
even if a few persons are bad, inte
rested parties may exploit them. 
These are the real causes. The real 
course for expediting delays as Mr. 
Chairman rightly pointed out and 
we all agi"ee i* administrative

changes, not so much changes, in the 
Civil Procedure Code by changing 
section 115 or amending section lOO* 
of the Civil Procedure Code, but ad
ministrative changes, greater control 
over the staflt, the peons, the process 
servers. Today I had a talk with Mr. 
Mitber, member of the Bar Associa
tion, and I am entirely in agreement 
with him and it is also my experience 
we have put in requirements of 
notice cost but it does not go out of 
the High Conrt building for one year.

SHRI GHOSE; As Mr. Sen Gupta 
says, more than that. These are the 
causes of delay. Plug these causes. It 
is not so much revising a oection or 
omitting section but administrative 
changes are necessary.

As regards section 115, if any fri
volous application is at all moved 
there is the Hon’ble Judge who will 
reject it straightaway. It does not 
take more than 3 or 4 minutes for a 
judge to reject such an application. 
But then people will have some con
solation to know that he moved the 
High Court. But there is nothing in 
that for that section 115 should not be 
omitted altogether. If rule is issued, 
certainly, there is some point to con
vince him. That also does not take 
more than 15 minutes. The remedy 
suggested is section 227 will take its 
place. Same difficulty will arise there 
also. Article 226 will lie there also. 
So, how one can sub-plant or replace 
another? My Association will not 
agree.

SHRIMATI SAVITRI SHYAM: 
Service takes a lot of time in most 
o f the cases. Can you make any sug
gestion as to how to reduce this?

SHRI GHOSE: One point has al
ready been taken up by the depart
ment—processes will be served by 
the peons and another copy will be 
sent by registered post. I think that 
should be done invariably. That is 
one of the methods.

MR. CHAIRMAN: Now that the 
question of delay has been raised
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and Mr. Ghoae has referred to admi
nistration; may I know what is your 
experience in the Calcutta High 
Court and also other subordinate 
courts— considering the cases pending 
for a long time, even Ttt the Supreme 
Court— it was placed before the Par
liament that a huge number of cases 
are pending— question of adjourn
ments—heaps of cases are pending 
before courts including High Court 
and Supreme Court—is it due to pro
portionate increase in the number of 
cases and on the contrary smaller 
strength in the Bench or courts?

SHRI GHOSE: We have new and 
old cases. Old cases bring bad name 
to courts. I will give one instance 
where an appeal was disposed of 
within 6 months, as the law was go
ing to be overtaken by an Act which 
was coming in April. We successfully 
did the appeal case in a few months.

MR. CHAIRMAN: You did it be
cause you had a target date. Other
wise, the new law would have over
taken it. That happens only in excep
tional cases. What is your general 
experience? Are the courts over
burdened with cases?

SHRI GHOSE: I may say, High 
Court seldom allows long adjourn
ments.

MR. CHAIRMAN: That relates to 
adjournment only, but if the cases 
are listed fairly long enough because 
the courts cannot deal with, that also 
leads to delay.

SHRI GHOSE: Judges never rise 
for want of cases. High Court seldom 
gives long adjournment. AH the 
delay is due to making the cases 
ready in the Department, process 
serving, bringing on record the heirs, 
getting the paper book prepared, all 
these things lead to delay. But then, 
there are cases which are disposed 
of early.

MR. CHAIRMAN: About the qua
lity of the persons sitting in diffe- 
781 LS— 21,

rent courts and Benches, not only 
High Court, but subordinate court*, 
does it make any difference?

SHRI GHOSE: Certainly, the ques
tion of the judge ability is there. All 
judges are not Ashutos Mookerjee 
and Gurudas Banerjee, but then, that 
is an insignificant factor in the case of 
delay. It will be wrong to assume 
that all the judges are of same cali
bre.

MR. CHAIRMAN: It is not merely 
by amending the Code, as you have 
stated in answer to our lady mem
ber’s question—sections 115 or 100—  
you have mentioned process serving 
and all that. These can be stream
lined. The administrative quality is 
also there. This may also perhaps go 
a long way in expediting or quickly 
disposing of the oases. The question 
of litigant's co-operation is also 
there. One party wants expedition 
and other wants delay. One party 
may be affluent and he may have 
some influence and the other party 
may be a poor litigant. He can not 
afford to engage a lawyer; he can 
not afford to meet the requisite ex
penditure and so on. So these things 
are there. Now a particular lawyer 
takes a brief from his clients and it 
may so happen that on the same day 
he may have to appear in different 
courts. So an adjournment is neces
sary. Now what is your experience 
in this regard?

SHRI GHOSE: For personal conve
nience we do certainly ask for ad- 
jqurmnept but it is granted for one 
or two days or for one to three 
hours. That is not responsible for any 
delay in hearing, because a lawyer 
may get an adjournment for one day 
for personal convenience but if he 
does not appear on the next day he 
loses his reputation and on the next 
occasion he does not get any adjourn
ment. My submission is that this 
personal convenience or inconveni
ence of lawyers is never a cause of 
delay in disposal of pases in th$ Higfy 
Courts.
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MR. CHAIRMAN: As you have 
very rightly said about the tempera
ment, all these things are relevant 
and therefore we all have to put our 
heads together to see that delays are 
reduced, if not totally eliminated, 
and the courts must have requisite 
strength.

SHRI GHOSE: We all certainly 
agree in expedition. But my submis
sion  ̂ is that these three points will 
not serve the purpose.

MR. CHAIRMAN: Now you can 
take your next point.

SHRI GHOSE: We now come to 
the third point i.e. the letter patent 
appeal which is going to be abolished 
altogether I respectfully submit that 
the Bar Association is definitely 
against the proposal. It is never a 
cause of delay in disposal of cases. 
The * practice is that if the judge 
sitting singly himself grants a certi
ficate or a leave under clause 15, then 
and then only can an appeal be 
heard—not that we get right of 
appeal against the second judgement 
rightaway. There are three points; 
first, when a judge has some doubt 
on the question of law he decides. In 
that case an application for leave is 
made to him and he grants a leave. 
Second, there may be conflicting de
cisions from one High Court to ano
ther or in the same High Court. In 
order to solve the difficulties he may 
grant leave for letter patent appeal. 
Third, if the point is not covered by 
any decision. In that case also a judge 
can grant leave. Letter patent appeal 
is giving very useful service. I may 
say that letter patent is granted very 
rarely. So that is not the cause of any 
delay in disposal of cases. Omission 
of that provision will not lead to any 
expedition but may lead to failure 
of justice.

SHRI S. K. MAITRA: The position 
is that this Committee is considering 
the question of changing the law. 
We would like to know whether ins
tead Of writing out the judgement

and disposing of the particular case, 
a judge can refer it to a division 
bench.

SHRI GHOSE: If at the outset 
there are conflicting decisions he can. 
It is only after hearing if one party 
comes and says 'kindly give us letter 
patent appear then only he will 
grant leave. He cannot anticipate his 
doubt before hearing.

SHRI S. K. MAITRA: After hear
ing, suppose he entertains doubt and 
he thinks that larger ‘bench should 
decide then what prevent him from, 
instead of delivering judment, refer
ring the matter to full bench?

SHRI GHOSE: He oan do that.
In the judgment pronounced he gives 
his own opinion and then it goes to 
Division Bench.

SHRI S. K # MAITRA: Even while
referring he can express his opinion, 
that since this is an important matter, 
this should be decided by a larger 
Bench.

SHRI GHOSE: That he can do but 
that w ill not cause expedition and so 
it makes no difference.

SHRI S. K. MAITRA: But it eli
minates one appeal.

SHRI GHOSE: That will be done 
after the case goes in the list and not 
in the appeal. But after hearing both 
sides if he refers to division Bench 
it will make no difference.

SHRI S. K. MAITRA: Possibly I
could not make myself clear. Now, 
Letters Patent appeal amount to a 
third appeal. If leave is allowed 
under clause 15 in second appeal 
then it amounts to third appeal. What 
the committee wants is to eliminate 
that. So, instead of delivering judg
ment if he refers to a larger Bench 
then 3rd appeal is eliminated.

SHRI GHOSE: If he gives opinion 
and refers to division Bench it makes 
no difference between 2nd appeal and
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3rd appeal. In case of conflicting 
decision will refer it at the outset 
instead of deciding himself. Some 
times both the parties Pray for refer

ring it to a division Bench saying, that 
the point is important then the judges 
sometime do it before hearing.

MR. CHAIRMAN: Have you any
thing to say aibout clause 41 on page
14 relating to section 102? You are 
opposed to new section 100 A regard
ing Letters Patent. What about this 
section?

i SHRI GHOSE: This is more a
[question of policy on which the Bar 
^Association do not venture ^n opin
ion. We are conscious about the 
[value of money but at the time of 
evidence whether the amount should 

.be fixed at 1 thousand or 3 thousand, 
we don’t venture to give any opin
ion. Let the Parliament decide the 
point.

MR. CHAIRMAN: Supposing the
other extreme view is taken that it 
should not be limited by any amount 
at all, would you like to reserve your 
comment? Existing section 102 says, 
“No second appeal shall lie in any 
suit of the nature cognisable by courts 
of Small Causes, when the amount or 
value of the subject matter of the 
original suit does not exceed 1 thou
sand rupees” . By this amendment it 
fis sought to raise to three thousand. 
But the people for smaller suits should 
not have the same right.

SHRI GHOSE: In case there is no 
second appeal they may go under re
vision and so there is alternative 
remedy as the High Courts have 
enough revisional powers. So, second 
^appeal may or may not be necessary. 
As for the amount whether 1 thousand

» or 3 thousand our Association is 

silent— w e  leave it to Parliament.

MR. CHAIRMAN: There is an
other section which you have men
tioned, i.e., Section 80.

* SHRI GHOSE: I have welcomed
section 80 and I will mention three

other more. Omission of section 80 
will expedite matters. Reason is that 
State should not be favoured liti
gant—why should 8ection 80 give 
special privilege to the State? Now 
section 80 gives the state an opport
unity to settle the claim of original 
claimant but our experience is that 
after we gjive notice under section 80 
it is seldom settled by Government. 
I appreciate the ground why it was 
maintained but in practice it i3 not 
maintained and so why retain i t  
Its omission will expedite matters. 
Our other objections are in the lon
ger report and this section 80 of 
course it was ntfade to serve useful 
purpose of giving Government an 
opportunity. If it is done, well and 
good 'but it is seldom done—Govern
ment officers seldom takes the res
ponsibility to settle and my experi
ence is that they think that let it be 
decided by the court of law. So, 
section 80 does not serve the purpose 
for which it was inserted. I think 
Mr. Sen Gupta, as a Government 
pleader and laiwyer will differ from 
our views and he will advance his 
arguments in a better way. Any 
way, if any time is required by Gov
ernment like any other litigant Gov
ernment will ask for time.

MR. CHAIRMAN: Without hold
ing any brief for the Government 
Pleader could you not make a dis
tinction between an individual defen
dant and a Government? We know 
that for Government decision has to 
be taken at different levels. Some
body moves the file and somebody 
takes the decision. It is true not only 
in the matter of response ro com
pliance secured under, section 80 out 
in all other administrative matters. 
This delay takes place at various 
levels of administration as it is to-day. 
The Administrative Reforms Commis
sion has gone into it in detail and 
they have made a number of recom
mendations. Those apart, my pointed 
question is, and I seek your opinion 
on this, that whether it will be fair 
to equate any individual defendan 
with an institution, not necessarily



govgilnment institutions but other 
institutions?

SHRI GHOSE: I agree and appre
ciate your view. Government can 
never be equated to any individual. 
They have so many difficulties at di
fferent levels. I appreciate those 
difficulties. When the Government 
itself has introduced this Bill why 
should we stand in the way. Appear
ing. for the Government I have my
self felt many difficulties.

MR. CHAIRMAN: Whether there
i& any scope of reducing the time 
limit of two months to a lesser 
period?

SHRI GHOSE: Government mac
hinery jnoves slowly, so, a period of 
15 or tO day8 will not practically be 
of much relief.

MU. CHAIRMAN: I was just
stocking your opinion as to what are 
thfe various facets or implications of 
i t  Whether it will be possible to 
tfqoAte government with an individual.

SHRI SIR CHANDRA £>EB BAR
MAN: In section 82 power has been 
given to the Court so that it can ex
tend the time. Then how the delay in 
execution Jiroceedinf against the go
vernment will be reduced?

SWftI (SHOSE: W e have given our 
observations in our memorandum. 
Provision of report has been omitted 
and approved. The period of three 
months sliould be reduced to or alter
natively and in addition if not satis* 
fled, tto objection against execution 
will be enterained against the Decree 
holder.

SHRI BTR CHANDRA DEB BAR
MAN! The power has been given to 
the Court to extend time. We know 
the IHMitations and if the government 
Barits the extension they will readily 
get It. Whether or not that will delay 
the execution?

SHRI GHOSE: Certainly it will de
lay.

SHRI BIR CHANDRA DEB BAR. 
MAN: So amended Section 82, in no * 
way will help the litigants.

SHRI GHOSE: Yes.

SHRI BIR CHANDRA DEB BAR
MAN: If anybody wants the execu
tion of the degree then he will have 
to depend upon the discretion of the 
Court.

SHRI GHOSE: There should be 
some curb on the court's power. I 
appreciate your point. -

SHRI BIR CHANDRA DEB BAR
MAN: What is your opinion with re
gard to Section 96?

SHRI GHOSE: Any aggrieved party 
may prefer an appeal. Sometimes it 
so happens that some individuals have 
got the decree in their favour. Some 
are against them. The individuals are 
given a right of appeal. Then this will 
lead to prolific litigation. This will be 
lawyers* paradise but not much of ex
pedition that you and I are asking for.

SHRI BIR CHANDRA DEB BAR
MAN: I think both the plaintiff and 
defendant will have to go for appeal.

SHRI GHOSE: In an appeal it is'1*  
open to the decree holder to justify 
certain matters. He can certainly cha
llenge that. The definition o f resje- 
ducata has been amened and this will 
lead to plethora of litigations.

SHRI GHOSE: This amendment as 
Hon'ble Members are advising will 
ordinarily be an academic discussion * 
so far as relief is concerned. This 
amendment wants to give additional  ̂
relief in the question of appeal. He 
has every right to cjiallenge—the 
rigbt as it stands today. This amend
ment—secti on 96—has also defined- 
ers iudvacta and (xi) (a) both should 
go because they will not certainly  ̂
expedite hearing for which we are 
all trying. So the section 96 amende



oient as framed will cause delay 
which we want to eliminate

Then Sir, regarding new clause 1£,
i.e. section 35 (b) some amendment 
is sought to be introduced and inser
ted. This is regarding costs for caus
ing delay. I am afraid "the language 
in which this section [Section 35 (a )] 
has been enacted is quite exemplary.
The court may fix any amount of cost.
I submit that in section 35 (b) there 
should be one addition. The delay 
must be punished. The addition is, 
“the cost will be not exceeding the 
cost payable in such suit or proceed
ings'w. These Words will keep the 
court within their bound. Otherwise 
a party having a legitimate grievance 
comes to court but finds the judge is 
very much against him. I think we 
have missed this point.

SHRI S. K. MAITRA: So, you pro
pose that there should be some limit.

SHRI GHOSE: I suppose that there 
should be legitimate cause for the 
delay. But I also propose that the pen
alty should not be exceeding the cost 
payable in such suit or proceeding. We 
have missed to insert these words in 
our memorandum. This may kindly 
be supplemented there.

MR. CHAIRMAN: In the same 
clauae 35 (B ), it is written “any step 
in such suit or proceeding, to pay such 
costs, commensurate with the delay 
so caused”—do these words not 
serve the purpose as you like to pro
pose? ' * '

SHRI GHOSE: My submission is. the 
word 'commensurate’ is vague. I would 
suggest, "cost not exceeding the cost 
payable in such suit or proceedings” .
This is a discretionary cost. So, this 
discretionary cost should not exceed 
the cost payable in such suit or proce
edings. These are all additional cost 
irrespective of the results of the suit.

MR. CHAIRMAN: So, you suggest 
that it should not exceed the total 
cost which the court decree.

SHRI GHOSE: It is stated that this 
wUl not be added to the cost irrespec

*1$
tive of the results of the suit. Bui 
even such discretionary cost should 
not exceed the cost payable in 3 U£h 
suit or proceeding. This araep&ttft&t 
to section as (B) relates to ad$tio$ftl 
coat that may be imposed » JW$y 
when the court thinks that he is de
laying without qualified reason# and 
the court awards some cost irrespec
tive of the result of suit. That cost 
will not have any relation to the 
cost that is ordinarily awarded on the 
suit. That is why we call it an addi
tional cost or penalty cost. My sub
mission is, there must be some limit to 
the penal cost.

MR. CHAIRMAN* The words com
mensurate with the delay so eauaed” 
—are you not satisfied with thebe 
words?

SHRI GHOSE: Sir, ‘commensurate’ 
means deals in any case.

MR. CHAIRMAN: 9ut you ajpr^d 
to this principle that the delay is to 
be curbed — is not it?

SHRI GHOSE: Yes Sir, because 
there is another provision which we 
appreciate. In clause 73 (4) where it 
is defined that for ignorance of the 
death, etc,—we not stand in the tvay. 
We appreciate it. This is a good am
endment and it is approved by our 
Association because very often it is 
not possible for the plaintiff or for the 
appellant to know about the death o f 
a defendant or the respondent. Now 
cluase 88 is another proposed amend
ment which we approve. This is 
about suits relating to matter con
cerning the family. This is a new 
Chapter that has been proposed to be 
inserted. In 1906 this Civil Procedure 
Code was enacted in the from of dis
solution. Now there are aome cases 
of this type which may be enacted in 
the form in which it has been pro
posed.

MR. CHAIRMAN: Mr. Ghose, as I 
said, your written note qn behflW of 
your Association is before us. ^pu 
have $iven a very good evidence jp d  
you have also highlighted some jftjpts 
for which we have been benefited
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very fruitfully on those points. 1 as
sure you that we will pay our care
ful attention to your note that you 
have placed and examine those points 
and place them at proper place at 
proper time. Is there any supplemen
tary views from the other members 
of the Bar Association?

SHRI MITTER: We endorse the 
views that have been expressed by 
Ghose, It is not necessary for us to 
make any separate supplementary 
submission. But so far as section 100 
is concerned there is one point that 
has struck me. In the existing section, 
you will find that far from being im
provement, it is—rather 1 should say 
—a misery expression of the law be
cause you find that in the existing 
section the ground on which the ap
peal be taken, are enumerated in the 
3 cluases (a) (b) (c ). But in the pro
posed amendment it is only said ‘sub- 
atantial question of law.* Of course, 
the question of law is also there. Now 
the word 'substantial’ does not add 
anything to it. Mr. Ghose has already 
submitted it so far as decision is con
cerned. This decision is contrary to 
the law. Decision means ulimate con
clusion affecting the judgement of the 
lower court as a whole. Therefore, I 
submit that so is as this concerned, this 
Cluase 3 should be retained. With re
gard to the usage, Mr. Ghotfe has co
vered it. If the court has omitted to 
frame any issue that arises on the 
case made by the parties, but is not 
taken before the judge then that may 
not be pointed out in the existing sec
tion. This is also a ground or reap
pearance in a second appeal. Third 
question is about substantial corror in 
the procedure. In our experience we 
have seen that on this ground 55 per 
cent of the appeals are allowed. 
When we have seen that 55 per cent 
appeal demanded^ why should this 
provision be omitted. That is not a 
substantial question of law1 is rather 
vague word that has been incorpora
ted in the proposed amendment. It is 
better to retain the existing enumera
tion in (a) (b) (c).

In order 41 of Rule 1, it is referred 
that every appeal shall be preferred in 
the form of memorandum singed by 
an appellant and placed by the plea
der before the Court. Such memoran
dum shall be accompanied by a de
cree. So, this Clause 3 of the proposed 
amendment is rather unnecessary. I 
think it is superfluous.

MR. CHAIRMAN: That has been in
serted in the proposed section con. 
cerned. Now Article 133 of the Con- 
stiution as amended reads, “An appeal 
shall lie to the Supreme Court from 
any judgement decree or final order 
in a civil proceeding of a High Court 
in the territory of India if the High 
Court certifies—

(a) that the case involves a subs
tantial question of law of general im
portance; and

(b) that in the opinion of the High 
Court the said question needs to be 
decided by the Supreme Court.”
This is the only anology that has 
been provided in the constitution 
under Article 133 (as amended) make 
a particular case of appeal before the 
Supreme Court on the certificate 
given by the High Court, that is the 
case involves a substantial question of 
law of general importance. You op
pose this new section or of whatever 
angle you give to the same question 
So do you want that Section 100 
should be retained?

SHRI GHOSE: Sir, I want to add 
a few words to what Mr. Mitter has 
said. Regarding the sysrtem of appeals 
that we have in our land original 
suits can be decided on the question 
of facts, law and jurisdiction. The 
first appeal is also on these three. In 
the second appeal limitation is im
posed and second appeals can be de
cided only on the question of law. 
When we go further up in the Sup
reme Court, a further limitation is 
imposed in the shape of leave under 
the present amended Article 133. These 
words have again been borrowed from 
Article 136 of the Constitution in case 
of special leave. So higher up we go 
more and more rigid provision are in
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troduced. Why introduce the rigid pro
visions of leave of Article 133? 
We may remember that n ow a
days suitg are heard by munsiffa 
and they are appointed subordi
nate judges with only seven to 
nine years. experience. Now, a 
nine years' munsiff being a sub
ordinate judge will dispose of 
subordinate judge will dispose of 
appeals and that will be final 
if there be no substantial ques
tion of law and this is a position 
which we respectifully submit our 
Association is against.

MR. CHAIRMAN: Now, so far as 
MR. Ghose and hig learned colleagues 
are concerned, we have heard your 
case and now we will like to hear 
Mr. Sen Gupta, and I request Mr., 
Ghose and his colleagues to allow Mr. 
Sen Gupta to make his submissions, 
and you can hear him. |

SHRI MITTER; May I just add one, 
or two words? Mr. Ghose has explained 
the case so far as adjournments arej 
concerned. Now, if you kindly consi
der the leave of an appeal after it is 
filed, how it travels to the final stage 
and you will be able to just ascer
tain where the delay is. As soon as an 
appeal is filed, it goes to the Stamp 
Reporter’s Department— I am speak-, 
ing of the High Court—and the Stamp 
Reporter certifies that the court fee 
that has been paid is sufficient and 
proper.

Second question he considers 
is the form in which the appeal has 
been presented, and third the ques
tion of limitation, if any. Now, so far 
as this matter is concerned, it takes 
some two to three months and even 
more than that. There the appeal 
stands to be registered after its filing 
—there is a delay of three or four 
months. Then in setting the appeal 
for hearing under Order 41 Rule 11> 
sometimes it takes or>e year, some
times a year and a half. We under
stood that in the Patna High Court 
there was a rule that appeals under 
order 41 Rule 11 should have to be 
heard within a fortnight. Previously 
also the Calcutta High Court had 
such a practice. But so far as that

is concerned, that is not now in vogue. 
From the lawyer’s point %of view he 
draws up the grounds of appeal and 
if within a short time the hearing 
under order 1 rule H is made then 
so far as his labour is concerned, he 
has not to go over the same ground, 
and there these delays can be elimina
ted. There may be a rule that so far 
as this is concerned, order 41 rule 11 
cases shonld be heard within a speci
fied time after the filing of the appeal 
and then after the appeal is admitted, 
the process free for sending not the 
written up notices of appeal are filed 
and these written up notices are not 
sent for service sometimes for one 
year, sometimes one and a half years, 
sometimes two years, and we are 
pasted with letters by the clients that 
so far as this is concerned, this has not 
been done, why no notice of appeal is 
not coming. There is the cause of de
lay. Then after the notice is served, 
a declaration is put in to prepare the 
paper book. Then the records are called 
for and the records come to the High 
Court, Then notice for intimating the 
arrival of the records from the lower 
court is not served upon the advoca
tes. The records come and they are 
left there for checking. That is to say, 
that is about one year, sometimes 
more than that, sometimes of course 
less. There is the delay. Then the 
paper book notice is served. The paper 
book is filed within six weeks— that 
is under the rules of the Appellate 
Side—  and after this is done the mat
ter does not come or appear on the 
cause list for several months and 
years.

MR. CHAIRMAN: Mr. Mitter, now 
whatever you have analysed is quite 
germane to this question to ascertain 
what are the causes of delay and how 
to eliminate them and therefore I 
request you to just submit a note to 
us later on— you may take your own 
time—within a month by the end of 
January —the causes of these delays. 
You can indicate to us who can strea
mline the procedure. As you say some 
High Courts have donte it; but we want 
to know from what "reasonable time 
should there be between the various



stages and probably we will have to 
make references to the High Court. 
My suggestion will be that if it can 
be provided in the appropriate orders 
and rules < then it will be within the 
competence of this Committee to sug
gest and also take into account While 
we consider the various order and 
rules. Any way about the technical 
competence. I will look into later on 
but we will very much welcome a 
note from you by the end of January 
and as a very valid point that you 
have taken that these are the causes 
of delay while in the ultimate analy
sis it may be that a case may require 
a long time for Its final disposal. Mr. 
Ghose from your Association also 
you may submit a written note.

SHRI GHOSE: Sir. as I suggested in 
tiiy evidence I say that these amend
ments o f the Civil Procedure Cede 
will not serve the purpose and solve 
the problem. The problem is more ad
ministrative than legal.

MR. CHAIRMAN: That is general
ly what you have submitted. That is 
already on record. But this Is a parti
cular point of procedure in the exis
ting system which can be also strea
mlined and minimise the delay and 
there we will try to pin point out mind 
to that and see whatever changes are 
necessary, whether administrative or 
otherwise, and take congnisance of 
those things and put them in their 
proper perspective but the essential 
point is that I would very much like 
your Association to help us with the 
concrete suggestions on the parti
cular procedure.

SHRI GHOSE: Sir, again the rules 
o f the High Court are not bad but so 
far as the actual implementation of 
the rules is concerned, that causes de
lay.

MR. CHAIRMAN: The human ele
ment will always be there but so far 
t i  the rules orders are concerned, we 
will welcome your suggestions what
ever goes to eliminate delay. I will 
dtaw yeur attention also to a ques

tionnaire that We have issUed from our 
Committe. That was sent to your As
sociation earlier but we have not re
ceived your replies thereto. We are 
giving you another copy, you kindly 
examine it and on behalf of your As
sociation whichever question you 
Would like to comment on, you may 
please do it.

SHRI GHOSE: Our Association has 
not received any such questionnaire 
before. So far as the Civil Procedure 
Code and the High Court rules are 
concerned, there is no difficulty but 
where the human nature plays its 
part, therein come in all sorts of 
difficulties.

MR. CHAIRMAN: You may men
tion whatever your experience is. 
Now, shall we turn to Mr. Sen Gupta, 
if he has to say anything?

SHRI SEN GUPTA: Mr. Chairman 
and members of the Committee, I 
am very much thankful to the mem
bers of the Committee for asking me 
to depose before you on the propos
ed amendment.

As a member of the Bar Associa
tion I am bound by the decisions ta
ken by the Association itself in its 
memorandum and I am one with Mr. 
Ghose and Mr. Mitter in what they 
have deposed before the Committee. 
But as Mr. Ghose has mentioned, I 
could not agree with the change so 
far as section 80 is concerned. The 
reason is not far to seek. With my 
experience at the Bar and working 
for the Government for the last 5 
years I find it difficult to say that 
this provision should be deleted. I 
am faced with another difficulty also. 
This is a Government Bill and appa
rently it has the sanction and the ap
proval of the State Government also, 
1 cannot but point out that this has 
got a salutary effect so far as check
ing frivolous suits are concerned, 
suits which would be coming in lar
ge numbers if this provision of check 
of two months or 60 days’ notice pe
riod is not there. I am apprehensive, 
if this check is taken away a very
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large niifcibei4 of suits will be filed.
* urthermore, the Government would 
require time to decide . and alao, in 
fact, to receive notice. All these 
things have been pointed out by the 
Chairman, I am thankful to him for 
having dene so, that the State should 
be treated on a little bit different 
footing from an ordinary litigant. 
After all, the State is nothing but a 
Government of the people and for the 
people. Therefore, in order to decide 
a point whether the suit should be 
contested, or there should be a com
promise, etc., for all these things a 
notice should be there. And that no
tice shall have to travel from one pla
ce to another—the file will move 
from the Secretary to the L.R. and 
this way the file will go round. It 
is not possible for the Government to 
determine the point at issue at a 
very early notice as a litigant is able 
to do in an ordinary suit. More so, no
tice will be served with regard to 
persons, or with regard to actions 
taken by particular officers who would 
be in a different place, or may pro
bably not even be in service. There
fore, in that case also it shall require 
some time to find out whether the 
officer is there or not. Therefore, 1 
was suggesting that section 80 should 
be retained and not omitted from the 
Civil Procedure Code. Moreover, it 
is public exchequer, it is we who con
tribute for the defence of these cases 
of the Government. Therefore. I 
would submit that this provision 
should be retained. If this provision 
is taken out of the Statute, I am sure 
a very large number of cases would 
be filed on frivolous grounds and con
sequently, it will delay all other mat
ters. That is why I was suggesting 
that the Government require some 
protection and Government cannot be 
treated at par with an ordinary liti
gant because of its inherent difficulty.

MR. CHAIRMAN: You have right
ly said that in a democracy when the 
Government is a people's Govern
ment it should be treated differently. 
But if it is a people’s Government

how is it that the Government deled 
not fulfil its obligations relating to 
the legitimate claims of the people for 
which suite have to be filed at a huge 
cost and other difficulties and suffer
ings of the citizens? Here section 80 
gives the Government two months 
notice. You will find from the notes 
on the clause and also from your ex
perience that in spit of this notice 
Government have not responded. Go
vernment is callous—I will come to 
the other end also. Therefore, to judge 
this question dispassionately. Will 
you not agree that for this reason 
thay want to o*nit this section 80. 
Why do you require this notice? 
Why not settle the claim even without 
waiting for a notice under this sec
tion? Government should not allow 
an opportunity for a notice to be 
served under Section 80. What is your 
experience in this regard, whether 
section 80 has been responded to in 
West Bengal.

SHRI NOORUL HUDA: I may add 
a few words here. We find that the 
State has the most powerful machi
nery in any country and if an indivi
dual, it is my own experience, after 
writing to the Government for months 
together, for one year to one and 
a half year does not get any response 
then only as a last resort he goes to 
a court. I would rather say that if 
that provision is done away with 
then the very deletion of this provi
sion from the Code would bar a citi
zen to remove his legitimate grievan
ces as a citizen.

SHRI SEN GUPTA: In my humble 
submission the question of two months 
time in the life of litigation is almost 
nothing. As Shri Noorul Huda says 
that it takes a litigant to file a suit 
after writing to Government for one 
and a half year therefore the question 
of two months time is of little im
portance. But therein I also bring the 
question of human factor. Can we 
know that human factor? A notice is 
served on a gentleman. That ffle
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stays there for that very same human 
factor. Therefore it does not matter 
much when the period is only two 
months. It only gives a chance to 
the Government to find out whether 
there are causes to file a suit. I can 
understand that Government should 
settle all the disputes as quickly as 
possible and it is fit and proper lor a 
peoples Govt., to satisfy the same 
people but at the same time, I once 
again repeat that the human factor, 
as it is now, cannot be avoided.

MR. CHAIRMAN: So far as the
provision is concerned, let us not consi
der a particular point of time or a 
particular form of Government. When 
this Bill will take the shape of an Act 
it has to be followed by successive 
governments. We would like to know 
whether this two-months time is one 
of the factors of delay notwithstanding 
other factors.

SHRI SEN GUPTA: I have already 
said that two months time in the life 
of litigation is of little consequence.

MR. CHAIRMAN: This section pos
tulates a particular form in which the 
notice has to be given which is more 
or less the plaint itself. We would 
like to know whether a simple let
ter, an ordinary letter, making a final 
claim on the Government should not 
be taken as the notice served u/s 80 
and enable the aggrieved citizen to 
file a suit if the Government does not 
respond to it. Whether an ordinary 
letter stipulating a particular time 
making the ultimate claim th^t un
less you satisfy then I will Kctve to 
go to court should not be treated as 
a notice served under Section 80.

SHRI SEN GUPTA: Mr. Chairman, 
the difficulty would be only fail
ing a letter. My submission is that a 
letter making the claim would not 
disclose the real cause of action.

MR. CHAIRMAN: Nof no, substance 
of the claim will be there. As far 
as I know—I stand corrected whether 
a notice u/s. 80 requires to be formu
lated in a particular pro-forma like 
the nature of a plaint itself indica

ting all these things. It is more or 
less like a plaint.

SHRI GHOSE: It must disclose the 
cause of action. A  prudent lawyer is 
to send the copy of the plaint. Ditti- 
culty is we cannot get interlocutory 
order within 2 months and in the 
meantime no injunction can be issued 
It so happens that within 2 months 
the suit becomes infructuous. It is 
question of not obtaining an interlo
cutory order at the time when the 
suit is filed and the notice given u/s. 
80 when the suit is filed it is made 
infructuous. Why this? Why not 
the same privilege to firms and com
panies. So, I submit sec. 80 has not 
served any useful purpose.

MR. CHAIRMAN: That you have 
already stated. Difficulty pointed out 
by MR. Sen Gupta is also justified as 
to why it should be retained. In the 
Bill it has been proposed to be omit
ted and which has been supported by 
the Bar Association. Therefore, from 
anothor angle I am suggesting to you 
to consider whether the existing form 
of notice under section 80 can be sim
plified. To meet the objection raised by 
Mr. Huda my colleague, whether this 
formcan dispensed and a letter 
making a claim on Government 
in the last sentence be added to speci
fy  the claim; I think one should not 
take objection if we amend it in that 
way and whether that will meet the 
ends of justice.

SHRI SEN GUPTA: There can be
no legitimate objection to such a pro
cedure.

MR. CHAIRMAN: We may sum up 
this way. Appreciating the difficulty 
of the complicated machinery 0f the 
Government to give certain reasona
ble time for it to fulfil or satisfy the 
legitimate demand of the citizen who 
ultimately becomes the complainant 
and Government becomes the defen
dant and the Government takes shel
ter u/s. 80—to avoid delay and to 
give quick justice to the aggrieved 
parties whether these formalities u/s 
80 apart from settlement Act can be 
simplified.
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do not want to take responsibility on 
ihemselves and they always consult 
their seniors. That is why this has 
been done. This a salutary change 
and we approve of it and that is why 
we are silent on this.

SHRI SEN GUiPTA: It can be sim
plified—that means, retention of suc
tion 80 with amendment thereof. Not 
omission altogether.

SHRI GHOSE: The pinch in section 
80 is not so much in 2 months as 
waiting period., not in the cause of 
action but no interlocutory leave is 
obtained until the suit is filed. Mere 
giving notice will no be enough. So, 
this omission is salutary.

MR. CHAIRMAN: No, this 2
months waiting as introduced is not 
enough so far as complainant is con
cerned and that he will become a 
complainant after he actually files the 
suit.

SHRI GHOSE: Even if after giv
ing notice complainant has to wait 
for two months the mischief will be 
there. All that the claimant wants to 
get is relief on interlocutory order at 
the time of institution of the suit— 
otherwise after 2 months it becomes 
infructuous.

MR. CHAIRMAN: Any way, we
have heard both angles, we have dis
cussed it enough. So far as the con
troversial question regarding omission 
or retention of section 80 is concern
ed we have heard others also else
where. Ultimately we will examine 
and discuss among ourselves when 
we take clause-by-clause. I think M . 
Sen Gupta is in agreement with his 
Association excepting in section 80-

MR. SEN GUPTA: Yes.

SHRI S. K. MAITRA: May I diaw
your attention to clause 79 of the 
Bill in which amendments have been 
proposed to order 27? What are your 
suggestions about this because they 
are linked with section 80?

SHRI GHOSE: Certainly some timj 
must be given to the Government in 
suits by or against the Government lo 
file their written statements. If they 
want time that shall be allowed. We 
must keep it in mind that in govern
ment cases the lawyers are to get ins
tructions from the government 
officer and the officers generally

DR. (SMT.) SAROJINI MAHISHI: 
Mr. Chairman, Sir. I would like to 
says a few words. Knowing the weak
nesses and the strong points of human 
beings, as they are, at different levels 
and at different spheres, we are here 
to do the best under the existing 
circumstances. Of course We cannot 
dispense with many of the weaknes
ses and strong points of human beings. 
But I know that being professional 
experts you can give more convinc
ingly arguments for and against some 
points. But in to-day’s evidence we 
have never, even for a minute, found 
that Mr. Sen Gupta was arguing for 
the government and that Mr. Ghose 
was arguing against the government. 
This Bill ie now under the considera
tion of a Parliamentary Select Com
mittee and its object is to find out 
the means for cutting down or redu
cing the delay that is involved in 
the administration of justice. Cer
tain points may not be covered under 
the amendments that have been 
sought for in the Bill. The delay 
may be due to various other reasons, 
it may be involved in the procedure 
or in the other administrative sphe
res. Now, wherever may be the de
lay, in the light of your variety of 
experience, we would like to know 
from you where ^exactly you think is 
the cause of the delay, as it will not 
be covered by this Sill. Even then, 
your suggestions will be utilised at a 
proper place, at a proper time, if the 
suggestions are with regard to cut 
down the delay. I can assure you that 
our aim is to cut down the delay in 
the matter of administration of jus
tice and expedite the proceedings. 
Therefore, I would like to request you 
to please give suggestions on behalf of 
the Bar Association of the Calcutta 
High Court. I am sure, those sugges
tions will be very much useful to us.
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supplement the views of the law 
Minister. The Law Minister has 
coma forward to invite suggestions 
from you one some points which are 
not under the scope or competence of 
the Committee. Even if the cause of 
dealy may not come under the Code 
itself, it may be due to other adminis
trative reasons which is under the 
competence of the Government. We 
would like to have suggesetkms from 
you as to the way in which the pro
ceedings of the administration of jus
tice is to be streamlined so that it be
comes quick and at the same time 
fair, whether it is the citizen, whether 
is the afRluent society, the most 
powerful as against the worker or 
the individuals, whether it is against 
the government as against the citi
zen etc. etc. Under the existing 
context of the society, nevertheless, 
these things will have to be tackled 
and, I think, government has come 
forward to examine these aspects. 
My view is that you can go a little 
wider than the scope of the Bill, and 
give us a detailed memorandum stat
ing the specific achievements relating 
to the Code itself and other questions 
and other points which require other 
administrative machineries which, in 
your opinion, the Government may 
examine.

SHRIMATI SAVITRI SHYAM: You 
must also give your suggestions as 
to how to reduce the cost also.

MR. CHAIRMAN: I have already 
specifically mentioned about the ques
tion relating to the delay, the ques
tion relating to the cost, legal aid to

the pbor litigants, the imiigents. All 
these are there.

SHRI MITTER: On behalf of our
Association, I can assure you Mr. 
Chairman, that we would send a 
supplementary memorandum after 
consulting the questionnaire which 
you were please to hand ever to U6. 
by the end of January, 1975.

MR. CHAIRMAN: Mr. Ghose, Mr. 
Mittex, Mr. Roy and Mr. Sen Gupta, 
I on behalf of my colleagues, thank 
you for the keen interest that you 
have taken in studying this Bill and 
coming forward to give evidence here 
inspite of your busy days in Courts 
to help this Committee. There is no 
doubt about it that we have received 
a very valuable information. Let me 
once again offer our sincere thanks 
to you and through you to the other 
colleagues of your Bar Association. 
I can assure you that we will certainly 
examine your suggestions very care
fully.

Thank you.

SHRI GHOSE: Mr. Chairman. Sir,
on my behalf and on behalf of the 
Bar Association, I thank you all for 
the keen interest you have taken in 
going through our memorandum sub
mitted by my Association and in the 
evidence that we have tendered here 
this afternoon. I also thank you for 
your kind expression to the Associa
tion for the work that we have done 
in support of this Bill. We are so 
grateful to you, Sir.

Thank you.
[The Committee then adjourned].
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Spokesmen:
Shri Basanta Kumar Panda—Chair man, Emolument Committee of Bar 
Council.

[The witness was called in and he took his seat]

I. Bar Council of West Bengal

MR. CHAIRMAN: Mr. Panda, be
fore we enter into the evidence I like 
to draw your attention to some direc
tion. The evidence that will be given 
before us will be treated as public 
and is liable to be published, unless 
you specifically desire that all or any 
part of the evidence given by you is 
to be treated as confidential. Even 
you desire all or any part of your evi
dence should be treated as confiden
tial such evidence is liable to be made 
available to the Members of Parlia
ment.

SHRI PANDA: There is nothing 
confidential that will be placed before 
you.

MR. CHAIRMAN: I welcome you 
for giving evidence before us. You 
have already sent us your written 
memorandum and it is before us. You 
are now welcome to place your oral 
evidence before us explaining what
ever point you would like to do so.

SHRI PANDA: Sir, my written
notes will speak explicitly for itself.
I shall now give you some notes about 
the questionnaire. Your question 
was— according to you what are the 
causes of delay in civil litigations and 
what amendment do you suggest for 
the elimination of such causes of de
lay? On this, I have several items to 
say.

The parties unnecessarily takes 
several adjournment in interlocutory 
matters and sometime they prefer 
appeal for civil revision case against 
some inter locutory matters causing 
delay in the final disposal of the suits 
or appeals. There is one cause of 
delay in suits against the Government 
or public officer but the said time is 
now saved by deleting section 80 from 
the Code of Civil Procedure.

My second reason of the delay is 
the provisions o f Orders 11 and 
12 of the Code of Civil Procedure. 
Interrogatories discoveries and admis
sions need not be done by loss of time, 
but that can be done during the pro
cess of time. The third reason of 
delay is that the issuance of summons. 
The summons should be served at 
first and if such service is not satis
factory registered noticed are to be 
given. By the amendment, simulta
neous provisions have been made for 
services of summons under Order 5 
as also giving registered notices with 
acknowledgement due along with the 
issuance of the summons of the suit. 
Then there shall be strict provisions 
in the Code of Civil Procedure against 
the granting of several adjournments 
on applications of parties to complete 
their preparations for the disposal of 
the suits. The courts should be direc
ted not to grant more than one ad
journment for any purpose on very 
urgent grounds and such adjournments 
shall in no case be more than two 
weeks. The last point is, the parties 
praying for adjournment should be 
saddled with heavy costs which should 
be about 2 to 5 per cent, of the valu
ation of the suit. The said cost are 
to be paid irrespective of the result 
of the suit and before the next date 
fixed in the suit. This is my sugges
tion about the eradication of the 
causes of delay.

The next question of the question
naire—question No. 2. It is, ‘do you 
consider it desirable prompt service 
of process, etc.”

SHRI NOORUL HUDA: Mr. Panda, 
you have already replied all these 
questions in your memorandum. I 
would request you to make your gene
ral observation regarding the propos
ed amendments which have been put 
in the Bill.
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SHRI PANDA: The reply to the

second question is that after the party 
has already appeared in a proceeding 
or in a suit he shall not be served 
with a further notice with regard to 
any proceeding in the suit or in the 
subsequent proceeding. He should be 
diligent about his case. But where a 
party has not appeared at all, but if 
the matter is of such importance that 
the process of the suit, i.e., the plaint 
in the suit does not contain same but 
the same has arisen in the process of 
the suit then only the party will be 
given fresh notice to meet the chal
lenge if it does not come within the 
four corners of the plaint. This is the 
reply to the second question, it should 
also include the proceeding relating 
to preparation and publication of the 
record of rights within the jurisdic
tion of the Civil Court. Here some
thing has arisen in West Bengal and 
also in other parts of the country 
where Civil Courts should be given 
power under the Code of Civil Pro
cedure, which would be immune from 
attacking by any local legislation or 
by any local authority. Therefore, I 
have stated that now-a-days some 
State Legislatures including the West 
Bengal State Legislature has provid
ed in West Bengal Land Reforms Act 
and West Bengal Estate Acquisition 
Act that no evidence should be given 
in Civil Courts to do away with the 
presumption in the finally published 
record of rights. The said record of 
rights have, therefore, been made im
mune from the jurisdiction of the 
Civil Courts and also from leading 
evidence to show that the presumption 
be avoided. So long the procedure, 
which is being adopted throughout 
the country and also codified by the 
previous land laws and the record of 
rights, may be prepared by the Reve
nue Authorities. But if any entry of 
record of rights is wrong then the
Civil Court is to decide the jurisdic
tion under Section 9. Now if the 
Civil Court’s power is curtailed in this 
way then the revenue authority will 
do whatever they like in the matter 
of preparation of record of rights and 
if the record is made sacrosanct then

the people’s right to challenge th« 
record of rights through Civil Court 
or any other forum is vanished. So, 
the party loose his title. Therefore, 
the Civil Court must retain this juris
diction under the proposed amend
ment of Section 9 of the Code of Civil 
Procedure irrespective of any other 
law made by the State Legislature is 
to the contrary; because you all know, 
the Civil Procedure Code is under the 
concurrent list and the State cannot 
make any law without the previous 
sanction of the Central Government.

MR, CHAIRMAN: Mr. Panda, may 
I enquire what is the position in West 
Bengal? Whether these Acts of West 
Bengal Government are ultra vires? 
Section 9 of the Code of Civil Proce- 
due is under concurrent list and now 
you have said that the Civil Court 
must retain this authority to go into 
the question of title. So far as the 
West Bengal Acts are concerned, what 
is your own experience, if these Acts 
are being challenged in the High Court 
of Calcutta?

SHRI PANDA: Sir, the actual posi
tion here is that these are being chal
lenged under Section 226 of the Civil 
Procedure in the High Court. Now 
the Estate Acquisition Act has been 
amended recently and it is included 
in West Bengal Act 38 of 1973 i.e., the 
West Bengal Estate Aquisition Act 
(Second Amendment) of 1973, which 
came into force on 12th July, 1973. 
Under section 57(B), which have been 
newly introduced therein, it is said 
that no Civil Court shall enter into 
any suit or application concerning any 
law or any right. If it relates to 
alteration of any entry in the record of 
right in the finally published, revised; 
corrected or modified under any pro
vision of chapter 5 of the Estate A c
quisition Act, Civil Court shall send 
the matter to the Revenue Officer to 
follow the decision on the point. This 
point was challenged. This has been 
finally decided by Mr. Justice P. K. 
Banerjee that this section 9 of Civil 
Code shall not do away, but a chance 
shoud be given to the plaintiff to am
end the plaint and accordingly in that



326
case the suit will proceed, of course 
the State Government may also file 
an appeal against that.

MR. CHAIRMAN: That appeal of 
the State Government is still pending 
in the High Court.

SHRI PANDA: In the recent
amendment of Land Reforms Act, West 
Bengal Act 33 of 1974, which came 
into operation on the 21st June, 1974, 
this has also been challenged and it is 
now sub-judice. 2 sections have been 
there, one is section 51A, which is 
about the preparalion of record o\ 
right. According to the Land Re
forms Act, there is a procedure for 
that, in section 51A and sub-section 
(9). It arises only when it is proved 
by evidence to be incorporated there. 
Unless it is proved that evidence to 
be according to the section 115 of the 
Evidence Act, presumption can be 
taken away before the Civil Proce
dure Code. But now they say that 
only it is proved by evidence to be 
incorporated that has been deleted. 
Both the purposes of evidence there 
are two provisions for appeal and 
now in the first appeal court before 
the subordinate judge and then to 
the High Court. And there is the end 
of the matter. So there are three 
forums to agitate about title. So by 
these Acts the revenue authorities 
who are only for the preparation of 
the record of rights, for collection of 
revenue and for recording the vesting 
and for recording distribution of land 
should not be given the power to de
cide the question of title

MR. CHAIRMAN: It is not clear to 
us as to how the State Legislature 
could make amendments whfch vio
late the main Code. Now, your sug
gestion here is that we should consi
der as to whether section 9 of the 
Civil Code could be so modified and 
made water tight so that no legisla
ture can be entitled to have a legisla
tion taking away the jurisdiction ot 
the civil court.

SHRI PANDA: I am not^saying that. 
I am suggesting that the revenue

courts will not perform all these 
functions but the civil court shall re
tain only the jurisdiction as to decide 
the title. You know the record of 
rights is a very good evidence of title. 
It carries a presumption and so long 
as it carried the title of possession it 
was all right but it did not carry any 
presumption as t0 title or ownership.

MR. CHAIRMAN; The point is if 
the State legislatures have overstep
ped their jurisdiction and infringed 
upon the authorities o f  the civil courts  ̂
f ie y  will be declared v^id by the ^urts.

SHRI PANDA: That can be done 
but as the State Legislatures have got 
the President's assent in the matter 
they have got the same character as 

' if it is a central legislation.

"K MR. CHAIRMAN: I cannot venture 
to say anything about that. But my 
own impression is that were Presi
dent’s assent will not give the State 
Legislature the validity if it violates 
the Constitution or the Code.

SHRI PANDA: I can only submit 
one thing before you. Why this al
lergy about the civil court?

MR. CHAIRMAN: What we can do 
is to make the Code more water tight 
so that it cannot be violated by the 
State Legislatures.

SHRI PANDA: You know that in 
such suits where record of rights are 
to be challenged, the State is always 
a party. Let the State come and sup
port the action 6t its offices.

MR. CHAIRMAN: At page 2 of your 
memorandum you have stated this. 
“ In the West Bengal Land Reformr 
Act it is also provided that no suii 
in the civil court can be filed in res
pect of the nature and character of 
the finally published record of rights. 
So I suggest that this time honoured 
jurisdiction of the civil courts should 
be preserved by suitably amending 
Section 9 of the Code of Civil Proce
dure providing there in that in spite 
of any legislation by a State to the
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contrary the civil court shall have 
jurisdiction to decide the questions of 
title to property in spite of the finally 
published record of right* being to 
the contrary.” Now, that is the point 
on which I wanted to get an expla
nation from you. Whether in spite of 
section 9 of the Code as it is the State 
Legislatures are entitled to have a 
legislation which violates or takes 
away or any way impinges upon the 
authority of the civil court to decide 
about the title and if they have over
stepped then it is for the High Court 
and the Supreme Court to pull them 
up? I say the assent of the President 
by itself does not give a legal autho
rity to the State Legislatures to enact 
a legislation which violates the Con
stitution. Now, in the Constitution 
there is an article 2£4i2) which reads 
like this: “Where a law made by the 
Legislature of a State with respect to 
one of the matters enumerated in the 
concurrent list contain? any provision 
repugnant to the provisions of an 
earlier law made by Parliament or on 
existing law with respect to hat mat
ter, then, the law so made by the 
Legislature of such State shall, if it 
has been reserved for the considera
tion of the President and has received 
his assent, prevail in that State/' Now, 
at any rate, Mr. Panda, without coming 
further into this question I would re
quest you to submit to the Committee 
later on a draft which according to 
you would meet this question by am
ending section 9.

SKKI PANDA; I \m much thankful 
to you Sir. To whom shall I send it?

MR. CHAIRMAN: You send it to the 
Secretaryt Lok Sabha Secretariat, 
Parliament House, New Delhi, within 
January.

SHRI PANDA: Yes, I will do that.

SHRI R. G. TIWARI: Sir, If I may 
go back a little, Mr. Panda probably 
suggested that no notice would be 
necessary after the decree i* passed. 
I think that would be too much. Th* 
party is not supposed to know when 
the execution has been made.

SHRI PANDA: If anything arises 
which is new, does not occur in the 
four corners of the plaint, then, a 
notice should be necessary. There 
are some suits where plaintiff has 
made prayers, but the decision may 
not be exactly in terms of the plaint, 
may be something different. In that 
case he must be given a notice.

SHRI R. G. TIWARI: Even if there 
is no variation, would you like that 
ipso facto the party should be vigilant 
and should follow it? If you want 
that the defendant should always be 
cautious, I think it would be too much.

SHRI PANDA: A party files an exe
cution case one year after the passing 
of the decree, but the total time for 
execution is three years and in some 
cases 12 years. Then, if the decree 
holder is not vigilant to file execution 
suit within one year, he shall have 
to be given a notice. In an execution 
case notice is to be given. That is 
fairplay. I do not dispute that. But 
as you asked ufl for saving time, we 
have suggested this. I am taking only 
one minute in connection with am
endment to section 9. The present 
section 9—the court shall subject to 
the provisions herein contained have 
jurisdiction to try all suits of civil 
nature excepting suits of which cog
nizance is either explicit or implied. 
Here we are affected.

MR. CHAIRMAN: I hare under
stood that point and the Constitution 
is also there.

SHRI MOHAMMAD TAHIR; You 
have said, record of rights gives a 
proof of possession and it is not title 
I entirely agree with. But, suppose 
there is a judgment in respect of some 
property and according to that judg
ment the party is in possession of the 
property. In respect of that property, 
if the Survey Officer entered the 
name of another person, what will be 
the position?

SHRI PANDA: On the date c f pass
ing of the judgment the court has 
found on evidence that this party is 
in possession of the property and he

781 LS—22.
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t»as title to the property. After one 
or two years when the Revenue Offi
cer goes and sees that the p&rty to 
whose favour the decree has been 
passed is net in possession but the 
other party is in possession, he will 
record accordingly. Of course, in 
West Bengal there is a provision for 
unlawful possession. Then, another 
chance of filing suit comes only about 
possession. Title is already found.

SHRI MOHAMMAD TAHIR: In
spite of the fact that judgement is
given that is in possession— we know 
the Survey Officers are most corrupt 
people and some people in collusion 
with the Survey Officers gets his 
name entered—then, why unneces
sarily should be go to the court? He 
has got the judgment.

SHRI PANDA: There are also hie
rarchy of appellate courts in the Re
venue Department. There is Settle
ment Officer. Then there is Director 
of Land Records and Survey and
above them there is the Board of Re
venue. Even then, the civil court’s 
powers have been retained ail along,

SHRI MOHAMMAD- TAHIR: Sup
pose there is final publication of re
cord of rights and the man who has 
got actual possession has to go to the 
court and fight. As the Law Commis
sion reported, they do not want that 
a party should go on fighting for so 
many years and spending so much 
money. They want that this should 
be decided speedily. Having the title 
and possession the survey record is 
finally published and he did not know 
about the change. After that unne
cessarily he has to go to the court.

SHRI PANDA: I would submit that 
this possession is found °n the date of 
passing of the decree, but if he is 
afterwards dispossessed adversely and 
remains so dispossessed for more than
12 years, then, his title is extinguish
ed. The other party takes the title 
by adverse possession. Where record 
of right is prepared within 12 years 
o f the date of decree there is no ques
tion of adverse possession. Therefore,

if the Revenue Officer is to finally 
publish the record of rights, he should 
not be the authority to determine pos. 
session. It should be done by Civil 
Court. You all know how previously 
settlement was being conducted. Evea 
ICS officers coming fresh from Eng* 
land or lA S officers were first of all 
placed just along with the Kanungos 
to go to the land, to see the nature of 
the land and they were to read the 
tenancy laws of the country. After 
attending such camps they were to 
appear for Kanungoship examination 
and thereafter on promotion they be
came assistant settlement officers. Now 
if anybody is appointed and even H 
persons from the surplus Department 
like the Food Department, as is done 
here, are appointed to these posts, if 
they are invested with any power 
without any experience of the work
ing of the Department then a chaos 
is bound to come. The responsibility 
of the revenue officers are greater; 
they have got a grave responsibility 
but they are not so much equipped 
with the necessary knowledge. So 
this is just the time that the residuary 
powers should remain with the civil 
court.

SHRI S. K . MAITRA (JOINT SEC
RETARY, MINISTRY OF L A W ): Re- 
guarding the finally published record of 
rights, there is a presumption attach
ed to it that it is correct. But as all 
presumptions are rebutable by evi
dence that is why suits can be filed. 
Now you say that u/s. 9 jurisdiction 
o f civil court is taken away. On this 
point of course residuary power al
ways vests with the civil court. Star
ting from the Privy Council and the 
Supreme Court the decision is that 
the exclusive jurisdiction of the civil 
court is not to be readily inferred. 
It excludes the title suit. Similar 
^ v is io n s  exist under the Bengal Te
nancy Act also. That does not take 
away the civil court’s right.

SHRI PANDA: This provision no
doubt exists under the CPC. Inspite 
of this the necessity to file suits in 
the civil courts did not arise because 
record of right* w era previously pre



pared after two or three decades. 
Now in quick succession these are 
prepared. There are loopholes and 
taking advantage of these loopholes 
laws are being enacted in such a way 
that no suit shall be filed in civil cou
rts and no evidence shall be given to 
take away that presumption and these 
have got the President's assent. The
refore there is the clash. Therefore 
as the new Code is being amended, in 
spite of it after the amendment if 
something is preserved in the CPC 
the President would not give his as
sent

MR. CHAIRMAN: There must be a 
finality and the aggrieved person 
must have to seek redress of his grie
vances. As you have pointed out the 
changes of conflict, this conflict has 
to be resolved and that is why I have 
requested you to suggest to this Com
mittee a concrete amendment of this 
section and we will examine it.

SHRI PANDA: You have kindly 
given me this indulgence I shall do 
that. One point follows from you is 
that the High Courts or the Supreme 
Court may decide finally in Article
226 matters through writ jurisdiction 
but you know that Estates Acquisi
tion Act and some other Acts are now 
placed in the 9th Schedule of the 
Constitution, High Court has no Ju
risdiction to decide or say anything 
about the Acts 0f the &th Schedule.

MR. CHAIRMAN: Whether the
High Courts and the Supreme Court 
have adjudicated on this conflict that 
has taken place in the State of West 
Bengal. We are not bound by any 
decision of the Supreme Court, we are 
legislating and if we can provide that 
in the Code itself then in future ev*en 
Supreme Court can go according to 
new provision that would be made in 
the Code resolving this conflict.

SHRI PANDA: I shall send you my 
suggestion and proposed amendment 
and also the copy of the judgement 
of the High Court. I appeared in that 
case.

MR. CHAIRMAN: All right; we
are very eager to have your experi
ence. Now next point.

SHRI PANDA: Then payment of
compensation to the landlords. How 
to protect the persons who have been 
given land. With regard to that I 
have stated all powers of the Civil 
Courts should not be taken away be
cause sometimes trespassers who do 
not get land through Government 
claim that afterwards that they hare 
been given settlement by the Govern
ment. Ciyil Court should entertain 
suits when the courts will find that 
Government has given settlement. If 
the defendant satisfies the court that 
he has got settlement from Govern
ment then the court should entertain.

MR. CHAIRMAN: The jurisdiction 
of civil courts to enter into this as
pect.

SHRI PANDA: This is not record
of rights. Something is that when 
such claim comes the officer is to send 
it to Revenue Officer for ascertaining 
whether the man claiming the right 
have got rightful title from Govern
ment authority. If he can show then 
court shall entertain the suit. Then 
about cost of the litigations, in ques
tion 5, I have said that main cost is 
the court-fees and it is for the Gov
ernment to say whether they will mi
nimise or abolish it. because justice 
should not be sold. Another thing 
is payment to lawyers. It is the choi
ce of the parties to engage costly law- 
years or less costly lowyers—fee is a 
contractual affair and on that legisla
tion cannot be made. You can make 
legislation fixing the rate of fee but 
costly lawyers won’t accept that they 
will take money privately.

SHRIMATI SAVITRI SHY AM:
Whether some ceiling of fees should 
be imposed.

SHRI PANDA: That can be done
only for the purpose of violating the

*39



330

gamt. How can it be detected? Is 
there any machinery? Long ago you 
passed an Act against dowry but hAS 
that been abolished?

SHRI R. G. TIWARI: You know,
in the case of Nirmal Kanta Roy, no 
less a person than C. R. Das was en
gaged. So, it is not only for lextor- 
tion but moral consideration is also 
there on the part of the lawyers.

SHRI PANDA: In Alipur Conspi
racy Case also he appeared for Shri 
Aurobindo. Then another thing is, 
if the days are not numbered, if ad
journments are not given or seldom 
given cost will be lesser. There should 
be deterrant measures against heavy 
cost— cost of litigation should be mini, 
mised to provide destitute litigants. To 
that I have suggested that if the 
Government desires to provide poor 
litigants then Government should 
set up machinery who will decide 
whether the case of the party is 
just. A fter examining if 'Govern
ment finds that he has got a 
good case but he hag no money to 
proceed then only Government will 
take responsibility about payment of 
fee either wholly or partly. I can in
form you that in West Bengal there 
is a lwyers* forum who have takem 
up the onerous job of defending cas
es of poor litigants without fee. But 
if the Government come« in they can 
do it. Then you have also suggested 
in one question about giving copies 
of deposition and other documents. I 
think that will delay the procedure. 
Government departments will take 
long time to prepare copies of depo
sition and other proceedings and the 
matter will be delayed. Against that 
my suggestion is that that should not 
be done. Lawyers 0f both parties 
should have easy access to records to 
take exhaustive notes and at the time 
of argument and hearing they can 
refer to them. So, my suggestion is 
that this provision should not be in
troduced.

SHRI R. G. TIWARI: But lawyers 
are supposed to help the court of 'jus
tice and therefore is it not desirable

for them to properly equip? Ana 
evidence is a necessary part for his 
equipments and so what is the harm 
if copies of depositions are supplied 
to lawyers—two copies tor two sides 
can be prepared at a time and there 
will be no extra cost.

SRHI PANDA: I am also suggest
ing that—I am of the same opinion 
with you.

SHRI R. G . TIWARI: About fees, 
there is a practice in one ot  the coun
tries that lawyers do not settle fees 
at all. It is the Bar Association or the 
Secretary to whom the litigant app
roaches. The Association understands 
the case and it fixes up the few and 
engages a lawyer for him— the law
yer may happen to be a senior law
yer but he has to appear at the fees 
fixed by the Bar Association. In that 
way extortion can be given a go by.

SHRI PANDA: That is a very
good 6uggestion.

MR. CHAIRMAN: Mr. Tiwari has
suggested that whether the Bar Coun
cils or the Bar Associations in our 
country also would like to go into 
the question and examine its feasi
bility.

SHRI PANDA: Bar Council is a
statutory body under the Advocates 
Act. They only enrol advocates and 
decide the cases of the advocates 
They can examine this or do this if 
that Act is giving them some power.

MR. CHAIRMAN: There are two
aspects of this question. The ques
tion emerges from our eagerness as 
to how to reduce the cost of litiga
tion. Now, as you know, fee o f the 
lawyers is one of the heavy items. Of 
course, we know that fefc is different 
to different lawyers and that it is not 
related to the value of the suit or to 
the capacity of a particular party to 
pay. That is the case to-day in our 
country. Now. Mr. Tiwari has drawn 
your attention to the fact that there 
are some countries where their Bar
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Associations accept the briefs and 
then deliver the briefs to the senior 
or junior lawyers. There the fee of 
the lawyers is also determined by the 
Bar Associations and not by the 
lawyer concerned. Now, Mr. Tiwari’* 
suggestion was that whether similar 
things could be done in this country 
also.

SHBI PANDA: It is a very gpod
suggestion, Sir.

MR. CHAIRMAN: Now, whether
Court ean provide for it or prescribe 
it, we have to examine that. But 
whether the Bar Associations volun
tarily would accept the practice which 
is accepted in other countries as po
inted out by Mr. Tiwari and whether 
the Bar Councils also can prescribe 
certain norms in our country that we 
want to know from you. Can they 
do this or for this matter a legis
lation has to be brought in so that 
the fees o* the lawyers can be pres
cribed.

SHRI R. G. TIWARI: You know
that in the Presidency High Court or 
even in the Supreme Court the law
yer is not supposed to come in direct 
contact with the client. For this rea
son precisely solicitors are maintain
ed so that the personal affinities are 
not established between the lawyer 
and the litigants and the lawyer is 
competent to put the case in an im
personal manner. That is the proper 
and fair approach and that should al
so be the case for the class of law
yers in this country also. ,

SHRI PANDA: Mr. Tiwari’s sug
gestion* are Very good and very be
neficial. First of all. nobody can dif
fer in principles as has been enuncia
ted by Mr. Tiwari But there are 
practical difficulties. The Bar Coun
cils cannot take up this responsibility 
because there are only 20 members in 
Calcutta Bar Council and in other 
Bar Council^ there are 15 members. 
There are no Bar Councils where 
there are 25 members. You know 
that upto 5,000 qualified voters the 
Bar Council gets 15 seats and bet

ween 5,000 and 10,000 it gets 20 state 
and for above 10,000 qualified voters 
it gets 25 seats. Sir, I am the Chair
man of the Enrolment Committee 
here, and I am enrolling advocates 
for the last few years. There are, th
roughout West Bengal 103 Bar Asso
ciations. There are about 14,000 ad
vocates but very very few of them 
are cautious to enrol their names in 
time. On the last occasion I have got 
5,200 names. This year upto now we 
are going to have our election within 
two months we have received on 
3,500 names. Everybody stfems to be 
callous that is the position.

SHRI R. G. TIWARI: They should 
not be allowed to practise.

SHRI PANDA: Now, these advo
cates become President. Secretary sad 
members o* the Bar Council by votes 
of the members of the Association. 
Seniors do not interfere in this mat
ter. They do not become members. 
Some of them are kept as Presidents 
in honorary capacity. But the Sec
retary and the members o f the Coun
cil are elected from the junior and 
middle senior persons. Top senior 
persons would not listen to them. 
Another thing is this that the mem- 
bears of the Bar Council are afraid to 
approach the Senior persons to say 
something. This is one position. An
other position is, as Mr. Tiwari has 
said, about the solicitors. There are 
dual system in Bombay High Court, 
Calcutta High Court and Madras High 
Court. In Calcutta High Court this 
system is dwindling away as greater 
portion o f the suits of Calcutta High 
Court Original Side has been taken 
by the City Civil Courts. So the so
licitors’ position is practically dwindl
ing out. In Calcutta, we have very 
few  senior advocates who are only to 
take briefs either from their Juniors 
Or from the solicitors. They have no 
right to sign a petition or to file a 
Vakalatnama etc. etc. There are about 
1000 advocates and about 300 barris
ters in Calcutta High Court. Out of 
these only 00/70 are seniors. In the 
Supreme Coijrt also, I think, the 
number would not exceed 100. Any-
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body who signs a petition or this or 
that cannot be senior advocate. He 
will be junior member. Senior Ad
vocates are very few. So if you pat 
a limit to their fees they will wel
come it because some of them pay 
income tax upto 2/3)4 lakhs of rupees, 
and now they will refer to the lower 
rate which the Government would be 
fixing.

SHRI B . G. TlWARI: perhaps you 
know that very senior lawyers pre
fer cash instead of cheques.

SHRI PANDA: Yes, they say if
you give me cheque I shall take 1,700 
rupees and if you give me cash I will 
take one thousand rupees. This is the 
position.

MR. CHAIRMAN: Whatever may 
be existing situation, in order to 
reduce the cost of litigation on more 
particularly to help the poor litiga
nts by providing them with the ad
vice of able and competent lawyers, 
could not the Bar Associations pres
cribe certain norms or procedures so 
that the Bar Associations, and if ne
cessary the Bar Councils, could come 
into the picture and see that the 
problems are solved. If necessary the 
Parliament can do it through a legis
lation by amending the Advocates 
Act. Shri Panda has said that even 
if we make laws it may be difficult 
to implement. I agree with him. But 
.is it not happening in the cases of all 
the legislations? Do you think 
that the existing laws are re
quired to be made more stringent and 
more fool proof so that they can ope
rate?

SHRI PANDA: You have already 
made laws for fixing the high rate of 
fee. You know, Sir, the Criminal 
Procedure Code has been amended 
and a new section has been added 
after Section 420, (a), <b), (c ), (d).

MR. CHAIRMAN: May I draw your 
attention to one provision? The Bar 
Council of the High Court are em
powered to look into the misconduct 
w d  misnomer o f the advocates enroll

ed under the Bar Council. If receipt 
o f fees which is not receipted for 
that is an instance that you do not 
accept such fees and so it does not 
come under the purview of income 
tax return and so on. Do you think 
that similar receipt of fees should be 
restrained by the Bar Council of the 
High Court. This is a matter which 
the advocates are to take about.

SHRI NOORUL HUDA: It is use
less exercise to dilate all these points 
because of the simple fact that in our 
society today whether we like it or 
not we cannot curb the fees given by 
the private or big business men. Law
yers are professionals. If you want 
to curb the rates of their income by 
legislation it will not yield good re
sult. It will lead to corruption and 
certain other unwholesome practices.

SHRI PANDA: One thing I can sub
mit on this point. You know, Sir, 
that ceiling of fee has been prescrib
ed. The Criminal Procedure Code 
has been amended last year. Certain 
new section has been introduced, i.e., 
420(a), 420(b), 420(c), and so on. This 
is about the lawyers, doctors and 
others. This has been prescribed be
cause of misconduct to their clients 
in this respect because whatever can 
be their account of money, it is the 
money taken and the money spent in
cluding their fee, which is to be given 
by thteir clients, counter-receipt 
should be signed by the clients. There 
is another provision in the conduct 
rules under the Advocates’ A ct The 
advocates are to follow certain code 
of conduct by which they are to giye 
receipt to their clients on different 
heads of fees. The only thing is, 
more vigilance is needed. The Magis
trates and the Prosecutors and the 
Bar Council should be asked to be 
Vigilant about it.

MR. CHAIRMAN: We have discuss
ed enough ao far as this point is con
cerned. So let us curtail our discussion 
on this point and we like to have your 
suggestion on other items.
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SHRI PANDA: The main thing 
fhjilj be the courts have to minimise 
its hearing. Another main question 
is there. This is about question num
ber 9 i.e., about review. You know 
in all sorts of litigations the judges 
are not free from committing mis
takes. There are some provisions 
where the number of mistakes may 
be higher. The court should also be 
given a chance of correcting the ttiis- 
takes when it is detected. So, provi
sion of fee revision under order 47, 
rule 122 should be maintained That 
is why I submit with regard to ques
tion 9, that when the courts are liable 
to commit mistakes the parties should 
be relieved of higher cost in giving 
appeal. So this provision will be 
beneficial both to the parties and the 
courts—this should be retained.

Now I deal with question 10. It is 
in view of Article 227 of the Consti
tution, section 116 should be retained. 
You know I have replied before that 
section 115 of the Civil Procedure 
Code consists of three definite points. 
The Court has exercised its jurisdiction 
not vested in him. The court has 
failed to exercise its jurisdiction 
so vested in him and the court 
has in the exercise of its jurisdiction, 
acted materially irregularly. These 
are the three specific items under 
section 115 and Article 227 is not 
very specific. It simply says 
about power of superintendence. 
The power o f superintendence is such 
that it is elastic. Some restrictive 
expressions are there. It is in the 
hands or under the desire or whims 
of any court which may say, *no it 
does not come under my superinten
dence. I do not interfere*. In one 
sentence the matter can be dispensed 
with. So my submission is that 115 
should be feljowed to be remained in 
this Act. Either party will choose to 
come to the forunj of Section 115 or 
to the forum of Article 227. He can
not choose both*

SHRi R. g . TIWARI: Do you like 
the idea of giving revisional jurisdic
tion between the subordinate court

and the District court? Why do you 
like the revisional jurisdiction against 
the order of subordinate court and to 
the High Court?

SHRI PANDA: I am answering 
your point. First of all, if there is 
such irregularity in the appeal court, 
then the District 3udge court rectify 
it. Another thing is that suca revi
sional power should remain with a 
very experienced judge.

SHRI R. G. TIWARI: District Jud
ges are also experienced judge—is not 
it?

SHRI PANDA: Half of the posts 
of the District Judges are filed up 
from the professionals and the rest 
are filled up by promotion. Sir, why 
have you entrusted the marriage di
vorce matter t>f the Hindu Laws from 
Munsif? court to the District Judges 
Court?

SHRI R. G. TIWARI: Because of the 
sanctity of relationship.

SHRI PANDA: Experience of age 
at least in local affairs are accepted 
every where. *5o, this power of revi
sion should not be very sparingly 
used under Article 227 or 115 in the 
High Courts through out India. Gene
rally, 25 per cent of the appeal appli
cations are accepted and most of the 
petitions are summarily rejected. 
Therefore, this power should be given 
to a very experienced hand. This 
revisional power is exercised by a 
single judge o f great sincerity. Sir, 
ttifere should be one forum against 
such orders Le„ District Judges. In 
the proposed amendment there will 
be 2 forums—one is High Court and 
the other is District Judges Court. 
There phould be a co-ordination of 
jgtfgdietioa There is least possible 
change to commit mistake by an ex
perienced hand.

MR. CHAIRMAN: Mr. Iranda, I 
will draw your attention to Section 
115 of the BAL
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SHRI PANDA: Sir, if a party moves 
his case to the High Court for revi
sion it will delay the proceduie.

MR. CHAIRMAN: Article 227 has 
given authority to every High Court 
which shall have superintendence 
over all courts and tribunals through, 
out the territories in relation to which 
it exercises jurisdiction. I tftink this 
is your contemplation. Article 227(2) 
reads as W ithout prejudice to the 
generality of the foregoing provision, 
the High Court may—

(a) call for returns from such 
courts;

(b) make and issue general rules 
and prescribe forms for regulating 
the practice and proceedings of such 
courts; and

(c) prescribe forms in which 
books, entries and accounts shall be 
kept by the officers of any such 
courts. I seek your clarification on 
this. Authority of superintendence 
is given under Article 227 to the 
High Court and this authority are 
of the nature o f administration of 
the lower subordinate courts. So 
far as Section 115 is concerned, this 
is regarding proceedings of the civil

. suit or civil proceedings of any 
subordinate court where under 
these 3 clauses to have exercised 
jurisdiction and have vested in law.
I am referring to the section 115 of 
the Code. Are these circumstances 
on which this superintendence or 
revision of the High Court under 
Article 227 or Section 115 of the 
Code analogous?

SHRI PANDA: I respectfully differ 
because the provision under the Civil 
Procedure Code has exercised juris
diction not vested in it, whereas sub
article (2) says the High Court may 
call for returns from such courts. 
What return? Returns for disposal 
o f cases or what returns. Then it 
says, make and issue general rules 
and prescribe foxtns for regulating

the practice and proceedings of such 
courts.

MR. CHAIRMAN: Mr. Panda, what 
I am drawing your attention to is that 
you please apprize this committee 
after a careful study and a compara
tive study of these things—this sec
tion 115 and the Article 227— and send 
to us a note as to whether this claim 
made here in this note that article 
227 will take care of those things pro
vided for by section 115.

SHRI PANDA: If you kindly allow 
me to read one paragraph of my note. 
Kindly read page 6 of my reply I 
have said that the same question arose 
at the time of amending the Criminal 
Procedure Code.

MR. CHAIRMAN: I am not satis, 
fled with a parallel being drawn with 
the Criminal Procedure Code. I 
would request you to put a little more 
labour. Study these two things—sec
tion 115 of the Code and Article 227 
o f the Constitution and to submit a 
note to us as to how in your conside
ration these two are quite different 
and why you have said that this 
should be retained. The Bill seeks 
to delete section 115 and therefore 
the claim made here in the note is 
that article 227 will take care of those 
requirements that are being now pro
vided for in section 115.

SHRI PANDA: I shall do that and 
I shall also inform you of the rules 
that are being framed under article
227 by the High Court and I shall also 
request you to read my submissions 
on the amendment of the Criminal 
Procedure Code.

MR. CHAIRMAN: Now, as regards 
the second portion of your memoran
dum your specific suggestions are all 
there, we will examine them and take 
note of all the suggestions* but if you 
desire to highlight any of the points, 
you can do so.

SHRI PANDA; You kindly take all 
o f them to be toy evidence.
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MR. CHAIRMAN: I may say that 

you have so nicely put it that it ia 
easy for us to put our finger on it. 
Every clause is very brief and your 
suggestions are also very specific.

SHRI PANDA: You know, Sir, ia 
any council I was the President o f the 
Lawyers’ Council for five years and 
only this year I have relinquished. In 
the Bar Council the man who does 
these things, every burden falls upon 
him. I had to labour on this Bill for 
about fifteen days at the cost of my 
practice and I had jotted down every
thing and I have told all my juniors 
and friends that when these things 
will be incorporated in the C^de, you 
shall have to re-read it and so be very 
cautious from this time onwards. Read 
the Act and read the sections and 
don’t be so much hankering after the 
money of the clients.

MR. CHAIRMAN: Now, Mr. Panda, 
kindly look to the second part of your 
memorandum. I refer you to para
graph No. 9. It relates to the obliga
tions sought to be placed on a pleader. 
You have said that with regard to 
clause 76 sub-clause (v), in rule 10A 
sub-rule (2) the pleader has been 
penalised to pay costs occasioned by 
his failure to inform the court about 
the death of his client.

MR. CHAIRMAN: Mr Panda, the 
pleader gets his authority on behalf of 
the client on the basis o f a vokalat- 
nama, which is nothing but power of 
attorney to act on behalf of the client. 
What happens to the pcftrer of attor
ney, i. e. yokalatnama on the death of 
the executant? As soon as the elient is 
dead, does the authoriy given to him 
ceases?

SHRI PANDA Yes..
MR. CHAIRMAN: I am trying te 

understand the legal position. The 
pleader does not hare any legal obli
gation, nor any legal right to appear 
before the court on behalf of the cli
ent provided he knows that the client 
is dead.

SHRI PANDA: Legally, the pleader 
is an agent of the client. With the 
death of the principal authority 
ceases. A  duty is cast upon the pleader 
to inform the court, if he knows, the 
death of the client.

MR. CHAIRMAN: When in a par
ticular suit the client dies and the 
heir approaches the pleader to con
tinue to take interest on behalf of him 
also. Can he do that on the basis of 
the same vokalatnama?

SHRI PANDA: No.

MR. CHAIRMAN: On the occasior 
o f the death of the client the autho
rity of the pleader ceases. Therefore, 
this clause which impose an obligation 
on the pleader to be penalised because 
of his failure to give notice to the court 
o f the death of the client seems to be 
without any legal obligation. Is that 
the correct position?

SHRI PANDA: Yes. Usual practice 
is that if the pleader comes to know 
that the client is dead and 90 days 
have elapsed, he will simply inform 
the court that I have information that 
the client died on such and such date 
and I hare no other instruction or 
information.

MR. CHAIRMAN: Mr. Panda, as 1 
said, your note is very informative. In 
addition, you have agreed to my re
quest to my request also to give us 
a concrete suggestion regarding other 
section.

SHRI PANDA: I will send my sug
gestions to you by middle of January.

MR. CHAIRMAN: That will be wel
come.

SHRI PANDA: I am thankful to the 
Chairman and to the members of the 
Committee for treating me very kin
dly and I am also enligtened by the 
different questions put to me on diff
erent subjects by Mr. Barman, specia
lly  by Mr. TiwarL I think Mr. Tiwari 
is a very able lawyer. Tiwaris are o u t 
relations. In Bengal they are called 
Trfcredis. My son’s father-in-law 1s



336

a Trivedi. and Tiwari are same thing 
as Panda, Pandey, etc., are same 
things,

MR. CHAIRMAN: Mr. Panda, be
fore we end may I on my own behalf 
and on behalf of the other members 
o f the Committee extend our sincere 
thanks for the valuable evidence that 
you have given and we will look for
ward to the notes that you have ag
reed to send to us. I can assure you 
that our Committee will give careful 
consideration to the various sugges
tions that you have made. That will 
surely help us to come to our find

ings. Through you we extend our 
thank to the members o f your Asso
ciation.

SHRI "PANDA: I would like to 
make one request. A  law is prevail
ing in the country for more than a 
century and which has done a very 
good service, in any change—change 
is necessary in law there is no 
doubt—with the change o f time law 
has to be changed—in any change, I 
am sure not the haves, but also the 
have nots w ill also get justice at your 
hands.

[The witness then withdrew]

II. 1. Shri Prithwis Bagchi, Advdcate Calcutta High Court, Calcutta.
2. Shri Ranjit Kumar Banerjee, Advocate Calcutta High Court, Calcutta.

[The witnesses were called in and they took their seats]

MR. CHAIRMAN: Witnesses ple
ase note that their evidence shall be 
treated as public and is liable to be 
published, unless they specifically de
sire that all or any part of their evi
dence is to be treated as confidential. 
Even though they might desire their 
evidence to be treated as confidential 
such evidence is liable to be made av
ailable to the Members o f Parliament.

Now you are welcome to give oral 
evidence on any principle of the Bill 
or on any clauses.

SHRI RANJIT KUMAR BANER
JEE: First of all I would say that it 
is very difficult to go through all the 
details of the provisions o f the Bill in 
a few minutes. I shall, however, pre
face my evidence by stating that I 
fully endorse the anxiety about the 
question of delay. I am aware of the 
fact that Parliament will respect* the 
right of a poorest citizen living in his 
hamlet and I also expect of the Parli
ament to treat the rights o f the poor
est citizen, say, owner of a thatchfcd 
cottage equally sancfted as the right of 
the bigger personalities. Equal op
portunity must be gften to t o  o f dlii- 
ary, common citizen toJ approach the 
highest court of the land and Im
pediments in this regard must be 
removed. Now regarding the question

of delay unfortunately there has not 
been any definition. If you go through 
the Anglo-Sexon jurisprudence of
America and England you are bound 
to have the delay. You cannot avoid 
this I will hand over an important 
passage wherein the Chief Justice 
Marshall of America (he was not 
then the Chief Justice) in 1789, 
stated that there were 13 colonies
and so many suits were pending, 
that even if the judges did not retire 
and more judges were appoin
ted all the suits would not be heard. 
It is inherent in the system itself. 
I started from the lowest rank. How 
do you expect a judge o f five to
six years stuiding to cbfh- 
mand mastery of the fact? Therefore 
give them more pay, more pension, 
get better judges azld have cases dis
posed of as quickly as posfeibte. Take 
for instance, the High Court. I have 
practised before the jtrages who use 
to dispose <*f 6*8 cases a day at’ le&t 
and there has not been a single com
plaint. Why? This *wbs -because of 
their efficiency.

MR. CHAIRMAN: Y o u rp o tn t ls
that gome of the delays inherent 
in the present system but* *ome of 
them are attributable tothe> poor qua

lity o f the people when c h ^  tb *  vm-
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rious courts. If the quality is ade
quately improved then much o* the 
delay would be avoided.

SHRI RANJIT KUMAR BANER- 
JEE: I belong to that class of people 
who think that Independence has been 
ushered in for the benefit of the 
masters. The bigger the claim the 
bigger the value, the bigger the taian 
bigger the court; the poorer the man 
he will not be able to go to the highest 
court.

SHRI R. G. TIWARI: Will a good 
lawyer in a High Court or in a mufas- 
sil court accept the case of a poor man 
who has one thatched cottage and who 
is not in a position to pay proper fees 
to the lawyer?

SHRI RANJIT KUMAR BANER- 
JEE: Most certainly. So long I was the 
President of our Association whenever 
there was an approach we accepted it.

MR. CHAIRMAN: Would it be cor
rect to assume the position as the 
Hon’ble Member, Mr. Tiwari also 
says that in the present context of our 
society both the extremes are there— 
general practice is that client has to 
pay certain fees to his 'lawyers. There 
are certain lawyers who charge heavy 
fees whereas even some senior lawyers 
do without fees. Would you like that 
certain measures should be thought of 
by which the fees of lawyers in 
different courts would also be pres
cribed.

SHRI RANJIT KUMAR BANER- 
JEE: Why do you put the burden upon 
lawyers? Is it not the duty of the 
State to see that he is properly remu
nerated as in other countries? Second, 
ly, it is a question of personal attitude 
whether he will accept fee or not— 
there are public spirited men who 
work without fees. But another 
thing is that income tax deptt. will 
not spare—they will charge tax. So, 
we shall have to create an atmosphere. 
You know in Supreme Court and 
High Courts there is a table of maxi
mum fees to be charged# that is a l
ready there. Now it is upto you he-w 
much you will reduce.

MR. CHAIRMAN: While these
things are there in our society when 
we make laws we make them for next 
generation. This particular Code was 
enacted in 1908 and it is now being 
examined afresh after successive re
ports of the Law Commission. There
fore, our endeavour here would be, 
on behalf o f the Parliament to see 
how to plug the loopholes and to 
streamline the procedure, to minimise 
delays and also to make provision 
whereby cost can be reduced. In 
order to appreciate all these things 
what other extraneous things are there 
which should also be taken proper 
care of so that the objective of the 
Bill can be achieved. You kindly 
help this committee by pin-pointing 
some of the provisions which are there 
which according to you may require 
further modification, or some of the 
provisions about which you might per
haps like this committee to consider 
whether they should be there at all. 
So, on specific clause we request you 
to give your comments.

SHRI BAGCH2: Let us start with 
clause 5 which adds an explanation to 
Sec. 9 re: suit of civil nature. This is 
the jurisdiction of the civil courts. I 
propose inclusion o f the words, “or 
involving civil consequence."

MR. CHAIRMAN: So far as clause 
5 is concerned it does not touch the 
main section. Your suggestion is that 
the original section 9, main section 
requires a modification and which is 
that addition of the words, “or involv
ing civil consequence*.

SHRI BAGCHI: Administrative
orders having civil consequence, i.e. 
taking away money 0f  talcing away 
any other kind of property or Effect
ing status, should be brought within 
the scope of section 9. Administra
tive law Is of recent origin.

MB« CHAIRMAN: If at the iend of 
the section it is added, “or involving 
civil consequence”  would it not come 
tinder the phraseology o f a suit o f-a  
civil nature. You seem to think that
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the suit of civil nature does not inc
lude it.

SHRI BAGCHI: Administrative
orders which will cause civil conse
quence are not ordinarily accepted to 
be a dispute of a civil nature.

MR. CHAIRMAN: Whether that 
would not be construed as a matter of 
civil nature.

SHRI BAGCHI: It cannot be be
cause administrative orders are not 
subject to the review of the courts of 
law.

MR. CHAIRMAN: Your suggestion 
is that after the words ‘civil nature’ 
you want to add the word E volving 
civil consequences’.

SHRI S. K. MAITRA: Could you 
kindly illustrate a case which will 
lead the consequence to fall within 
the ambit of suit o f a civil nature?

SHRI BAGCHI: This is exactly the 
cade. A record was selected from
H.M.V. Company for being broadcast 
by the A.I.R. But the screening com
mittee went out of the way for pri
vate grudge and said that this record 
should not be listened to by the pub
lic. They made this report even with
out testing the record. Now, it is ab
solutely within the screening commi
ttee* jurisdiction to exhibit or to play 
the record or not. This type o f things 
does ordinarily come within the pur
view of civil dispute.

SHRI S. r .  MAITRA: What right is 
infringed?

SHRI BAGCHI: By not giving pub
licity to the record, the record owner 
suffered pecuniary loss. Because of 
the collateral or private grudge or 
private motive of the screening com
mittee my record was not published 
and consequently I suffered pecuniary

MR. CHAIRMAN: What will be tfat 
cause of action?

SHRI BAGCHI: It will be discrimi
nation against me to cause an injury 
for collateral purpose. Without ap
plying its mind and without discharg
ing its obligations which are inherent 
duty of the Screening Committee, it 
refused to play the record.

SHRI S. K. MAITRA: Can you make 
it a basis for a claim.

SHRI BAGCHI: My right would
have been covered by the world “civil 
nature’ . By the rejection of the 
screening committee to play my record 
I am ultimately losing financially. 
That is to be adjudicated.

MR. CHAIRMAN: Mr. Bagchi. it is 
a very delicate and fine question of 
law. Now, you visualise that the court 
ultimately allows that particular ag
grieved person to file application, 
petition or a suit whatever you call 
it, but what will happen? We are try
ing to understand as to how that con
tingency may arise. Perhaps it is not 
covered by any section o f the civil 
procedure code. That is your appre
hension, I think.

SHRI BAGCHI: Civil nature pre
supposes the existing right as has 
been expressed by the learned Secre
tary. But I am speaking of adminis
trative act which does not ordinarily 
come within the purview of the civil 
courts and are not ordinarily taken 
to be gubj'ect to the jurisdiction of 
civil court.

SHRI .RANJIT KUMAR BANER- 
JEE: Mr. Chairman: Sir, I also appre
ciate the anxiety of my learned 
friend. Mr. Bagchi. As Mr. Secretary 
has pointed out rightly that there 
must be a right and then the question 
will arise whether the right is civil 
right or otherwise. Thpn the ques
tion of implementation and taking 
advantage of the procedural law 
comes in. So we must create a right, 
and if we can create a right and dec
lare it as civil consequence then it
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ultimately affects us either financially 
or otherwise.

ME. CHAIRMAN: Has there been 
any occasion when such an aggrieved 
person has not been able to file a suit 
or proceedings in any civil court to 
get such redress under Section 9 of 
this Act?

SHRI BAGCHI: Exactly that was 
my case referred to. The screening 
committee without applying its mind 
tiust broke that ‘record' and gave a 
report that it was played and it was 
not selected. But in the course of 
evidence it was found the screening 
committee broke the ‘record* without 
playing it at all and without applying 
its mind rejected it.

MR. CHAIRMAN: Does it not come 
under the malaflde exercise by the 
Executive Authority, the Secreening 
Committee here? It can be challenged 
in a court of law, I think, not under 
Section 9 of the Civil Procedure Code 
but may be by other appropriate arti
cles of the Constitution.

SHRI BAGCHI: Exactly that iff 
right. Declaratory actions should be 
made coextensive with actions cover
ed by prerogative writs.

MR. CHAIRMAN: Anyway, you 
have given your suggestion. It is on 
record and we will examine those 
points. Next point?

SHRI RANJIT KUMAR BANER- 
JEE: Next is Clause 6 of the Bill
whereby Section 11A is amended. 
Well, these are established rules and 
what is the use of bringing in new 
rules? If this is accepted another 
class of litigants will come up. These 
principles had already been recog
nised judicially so far back from the 
last century right upto 1900.

MR. CHAIRMAN: So your sugges
tion is that it will lead to difficulty 
and cumberous?

SHRI RANJIT KUMAR BANBR- 
JBE: Certainly Sir.

SHRI BAGCHI: I may give one 
suggestion. In the original section 
you will find “in the suits in which 
such issue has been subsequently 
raised.’* If there is any decision by the 
Munsiffs court, the decision will not 
be res judicata in a suit tried in the 
subordinate Judge's Court, though 
•ome issues in the latter suit may be 
the same as in the former suit. There 
is no finality of the decision of the 
MunsifTs court then. Suppose in de
ciding question of title to one item 
of property an issue is raised whether 
‘X* is the son of *Y\ In the subsequent 
litigation a number of points arise 
regarding that property and many 
other properties and it is sent to or 
filed by a superior court. This court 
raises another issue in which relation
ship of ‘Y ’ and ‘X ’ comes into the 
picture and it is to be tried de novo. 
So, my suggestion in altering section
11. is that an issue itself triable and 
tried by a subsequent court should be 
res judicata.

SHRI S. K. MAITRA: In the Law 
Commission’s recommendation you 
will find that if the case is sent to the 
lower court from the District Judge 
the decision of the court may operate 
a res judicata in the second case. It 
is already there. The Law Commis
sion is aware of it.

MR. CHAIRMAN: What are your
concrete suggestions about clause 24?

SHRI BAGCHI: I suggest that the 
parent section should not be changed. 
Only a sub-clause 24(A) should be 
added.

SHRI RANJIT KUMAR BANER- 
JEE: So far as this is concerned let it 
rest where it exists now.

MR. CHAIRMAN: We will consider 
your suggestion along with the new 
section suggested as 24(A).

SHRI RANJIT KUMAR BANER- 
JEE: In explanation 1, the corporation 
shall be deemed to carry on its work 
in the whole of India. Do you mean 
that people from one part will have
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to go to another part? The object of 
the BUI should be to minimise the 
difficulties. But in the existing pro* 
visions o f the Act there is no such 
difficulty. I suggest that old thing 
should be retained.

SHRI S K. MAITRA (JOINT SEC
RETARY MINISTRY OF LA W ): Will 
you kindly refer to the Law Commis
sion’s Mth Report, at page 30?

MR. CHAIRMAN: Now we deal with 
the second explanation. The first part 
o f the explanation is no doubt useful 
Since where a corporation has its 
main office at any place in India it is 
to be deemed to carry on its business 
there irrespective of nature of work 
that is actually carried on there. But 
the latter part of the second explana
tion is otiose. If no part of the cause 
o f action arises at the place of the 
branch office, the corporation cannot, 
as the wording now stands, be said 
to transact business at the place. In 
the presence 0f  clause (c), the pur
pose o f the second part of the Expla
nation 2 is obscure. Where the suit 
is instituted at a place where a cor
poration has a subordinate office, the 
court cannot dispense with the re
quirement that thte course of action 
arises at a branch office of the cor
poration, a suit is not maintainable in 
the court of that place. The latter 
part of the second Explanation there
fore serves no useful purpose. This is 
what the Law Commission said.

SHRI RAN JIT KUMAR BANER- 
JEE: My approach is this. If you 
think, at later stage the existing pro
visions are such that this is an impe
diment, in the administration of justice 
or that the existing provisions are not 
sufficient you may improve upon it. 
But why do you make it unless you 
have a grievance that this particular 
improvement in the provision has 
created much ‘golmal* in the adminis
tration of Justice?

MR. CHAIRMAN: I would like to 
explain the position. As the Law 
Secretary pointed out that this amend
ment as proposed in the Bill is on the 
basis o f the recommendation of the

Law Commission. This Commission 
went into the matter and took evidence 
of several eminent lawyers. Their 
finding was that this explanation re
quires some modification. That is why 
these proposed explanations 1 & 2 
under clause 7 we have made refe
rence to. Now your difficulty is that 
when our country is vast and the 
head office of a corporation is at one 
place and they have the business at 
another then how the corporation 
shall be deemed to carry on business 
at its sole or principal office in India. 
Here the cause of action arises.

SHRI RANJIT KUMAR BANER- 
JEE: Sir, take for instance a Corpo
ration, which has some branches 
somewhere. He puts on labourers or 
make payment of something in some 
distant part of the country. In that 
case if litigation arises it will be more 
disadvantageous. My submission is 
that in the existing law we have 
faced no difficulty.

SHRI S. K. MAITRA (JOINT SEC
RETARY, MINISTRY OF LAW ): 
Suppose a person is residing at a dis
tant place for his personal work. If 
litigation arises wbat will be the posi
tion? But so far as the company or a 
corporation is concerned, domicile 
clause will be treated where the head 
office is situated at a distant place. 
Where is the cause of action arisen? 
A  head office of a company is situated 
in the eastern part of India, in Delhi 
but. the cause of action has arisen in 
Shillong. The suit can be filed either 
at Delhi or at Shillong.

SHRI RANJIT KUMAR BANER- 
J23E: Sir, I can tell you at present 
regarding the amendment of Section 
80 of Railways Act and the cases are 
pending.

MR. CHAIRMAN: We w ill examine.

SHRI BAGCHI: Explanation 2 to
definitely needed.

MR. CHAIRMAN: So. you w*nt 
that explanation 2 should be retained.

SHRI BAGCHI: Sir, I propow Jq* 
an amendment.
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SHRI RANJIT KUMAR BANER* 

JEE: Under Section 99 o* the provi
sion of the Civil Procedure Code, it is 
practically on the same line that the 
objection of jurisdiction cannot be 
raised in the appellate court. I sug
gest that the people can get it at a 
less cost as the learned members have 
rightly pointed out that the lawyers 
are getting higher fees.

MR. CHAIRMAN: Both the learned 
witnesses at this stage suggest that 
whenever you agree to the provision 
of the Bill, you need not reiterate 
I will request you to make any other 
suggestion so that we can consider it.

SHRI BAGCHI: Please refer to
Clause 60. Granting of time and 
making of any executable order is 
certainly within the competence of the 
learned judge. It is there as if these 
rascal lawyers are responsible for 
delay. But they are not in the least 
responsible. The court may pass a 
conditional order and if the order is 
not carried out, certainly court may 
dismiss the case. Greater number of 
courts, better facility for convassinga 
cause and proper judicial v igilance- 
all these things taken together may 
stop delay.

MR. CHAIRMAN: Mr. Banerjee.
what is your experience if the court 
orders for an adjournment and the 
other party objects to it? Here delay. 
means adjournment. Every party 
have asked for adjournment thus 
causing delay. To my under standing, 
purpose of this is that adjournment 
cause is there and that adjournment 
should be made commensurate with 
the delay.

SHRI RANJIT KUMAR BANER- 
JEE: in this matter court is perfectly 
within his right,

MR. CHAIRMAN: It is the discre
tionary power ot the court.

SHRI RANJIT KUMAR BANER
JEE: Sir, the difficulty will be that
this will be another source of 
litigation.
However water-tight we can make it, 
or revision-proof we make it, some

methods will be there to challenge 
it, the power is already there. About 
that there is a no question.

MR. CHAIRMAN: So You are
opposed to this amendment.

SHRI RANJIT KUMAR BANERJEE: 
I say it is unnecessary.

SHRI BAGCHI: Now, section 47 has 
been amended to make it comprehen
sive. It is all right. But as you 
all understand difficulty crops up after 
the degree and there is a provision 
in order 41 rule 4 for stay of the 
operation of the decree at the instance 
the appellant on terms. In the body 
of the Code there is no such provision 
with regard to the court passing the 
decree. Can that be added along with 
section 47 or incorporated in some other 
section? You have added order 21 
rule 105 providing for the petitions 
coming within order 21. Now, if a 
petition under section 47 is pending, 
obviously there will be a stay of 
execution, otherwise it would be in- 
fructuous but the judgment debtor 
will go scot free unless some condi
tion is imposed for compliance with 
the decree as a condition of stay.

MR. CHAIRMAN: Mr. Banerjee 
and Mr. Bagchi may I make a 
suggestion? I notice that you have 
studied this Bill and also made notes 
thereon although you have not been 
able to send us a written memo
randum. While the evidence that you 
are now tendering before us is being 
recorded, well, it may not be possible 
for you to cover all the clauses on 
which you have made studies and 
you want to offer comments. So on 
that score I am trying to strike a 
via media which will meet the ends 
o f justice and It will be fair to you 
and to us also that after the evidence 
is over you will be welcome to send 
to Ug to the Lok Sabha Secretariat 
a written note covering all he points 
that you want us to see on the 
various clauses—whether for retain
ing, amending or modifying the 
Clauses. That will be.welcom e but 
with one proviso that you will kind
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ly try to send the note to us within 
the month of January. Will it be 
possible for you to do that?

SHRI RANJIT KUMAR RANERJEE: 
Yes, our notes are all complete and 
we shall send it after typing.

MR. CHAIRMAN: That does not 
mean that your evidence is over. 
That is far from my mind. Your 
scope is still open. You may now 
continue.

SHRI RANJIT KUMAR RANERJEE: 
Mr. Chairman, your suggestion has 
relieved us and we are very much 
grateful to you. Now, we feel that 
both you and we are trying to do 
the same thing and we are grateful 
to you in this respect that even if we 
miss something here we shall be 
permitted to send that in a written 
note within a specific time so that in 
your wisdom you may examine it. 
Therefore, we must be very short 
because when another opportunity is 
being given to us we should not 
waste your time and 6 0  we shall 
shorten the matter.

MR. CHAIRMAN: Now, what
about clause 28, section 80 of the 
principal Act—it shall be omitted.

SHRI RANJIT KUMAR BANERJEE: 
We agree.

MR. CHAIRMAN: Now, what about 
^clause 39, section 100?

SHRI RANJIT KUMAR BANERJEE: 
-It is just an indirect condemnation 
of the honourable judge. You have 
not introduced anything new, that 
since the earlier days, since 1859 
the law is there and from the earliest 
times right up to the present day it 
iias always been held that you cannot 
go into the question of facts. We 

•know the law is there but if some
body in exercise of that power forgets 
the law, it is for the higher court to 
correct it and not t0 fetter in this 
way, I will take the first question of 
delay. If it is fulltime hearing out

without records of the case below, 
you cannot dispose of two or three 
matters a day. Secondly, why do you 
think that the judges will go on to 
the question of facts. That may be 
possible in a best society where the 
legal education is perfect but even 
then there are 10 or 15 per cent 
lapses, but the lapses should not be 
more and in such a manner that the 
procedure should be made cumber
some.

SHRI RANJIT KUMAR BANERJEE: 
What i0  the meaning of substantial 
question of law? Every law is either 
substantial or it is nonsense.

MR. CHAIRMAN: This phrase
‘substantial question of law* is in
corporated in Article 133 of the 
Constitution—it hafl been amended— 
‘an appeal shall lie to the Supreme 
Court from any judgment that the 
case involves a substantial question 
of law*. The same thing is brought 
in here also. There is no oth< ' 
meaning. What substantial quest; >n 
of law means is neither in he 
Constitution, nor is it here. What 
is your objection to this substituted 
section 100 as in the Bill?

SHRI RANJIT KUMAR BANERJEE: 
Firstly, it will lead to plurality of 
procedure. Unless and until a matter 
is heard out completely it is not easy 
for a judge to certify or reject that 
it is not a fit case to be heard.

Secondly, at the timp the records 
were not before the court. Unless 
appeal is admitted records will not 
come. Therefore, it wi!l not be help
ful.

Thirdly, if the judges in admitting 
appeal limit to the question of law 
alone, what is the use of recording 
it and saying, it contain^ substantial 
question of law. Therefore, plurality 
comes in here.

MR. CHAIRMAN: Do you mean 
to say, certification by the High 
Court, a substantial question of law 
apart, will be some sort of a proceed-
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in# to enable the judge to certify 
that it is ^ question of law and, 
therefore, the second appeal is al
lowable?

SHRI RANJIT KUMAR BANERJEE:
Yea.

MR. CHAIRMAN: Here you want 
that the old section should remain
and you are not agreeable to this
amendment.

SHRI RANJIT KUMAR BANERJEE: 
It will hot be helpful under Article 
133 courts are certifying to superior 
cour.ts. High Court certifies that a 
substantial question of law is involv
ed which has to be determined by 
the Supreme Court.

The delay ia caused not by that.
Delay is caused by other factors.
Firstly, the service of notice, bring
ing of records take some time. Now, 
due to proceedings under Article 226 
50 per Cent of the Judges are 
engaged in hearing 226 cases and 
the number o f judges are also 
not sufficient. These will mean 
plurality of proceedings and will end 
in delay. And delay will end in 
doing injustice.

MR. CHAIRMAN: So, you suggest 
that no amendment is called for.

SHRI RANJIT KUMAR BANERJEE: 
Yes.

MR. CHAIRMAN: Whether the
relief contemplated under article 227 
under the superintendence of the 
High Court over the subordinate 
courts will take care of the require
ments that are contemplated under 
section 115.

SHRI RANJIT KUMAR BANERJEE: 
The scope of article 227 and that of 
section 115 of the C .P .C . are quite 
different. Article 227 and section 115 
cannot bo equated.
781 LS—23.

MR. CHAIRMAN: I would like to 
know your views as to whether under 
article 227 the High Court can take 
cognizance of the fact of exercise of 
wrong jurisdiction or non-exercise 
of jurisdiction which the courts will 
have exercised ,■ involving redress 
under this section cain be filed.

SHRI RANJIT KUMAR BANERJEE: 
I am a bit conservative. I think 
article 227 was not incorporated for 
that purpose.

MR. CHAIRMAN: May I request 
both of you to give a note as to how 
redress can be had under Article 227 
in matters not covered u|s 115.

SHRI RANJIT KUMAR BANERJEE: 
Yes. )

MR. CHAIRMAN: You are opposed 
to the omission of sec. 115?

SHRI RANJIT KUMAR BANERJEE: 
Yes

MR. CHAIRMAN: You are for its 
retention?

SHRI RANJIT KUMAR BANERJEE: 
Yes. In an interlocutory order parties 
are already in a court of law. They 
are moving against the order made 
by the court which is entertaining 
this suit. So to expedite matters 
notice can be given to the parties 
even in the court from whose order 
they propose to move to the High 
Court u /s 115 so that the delay in 
process of issue of notice, double 
hearing, long process of serving notice 
and going from this oourt to that 
court, calling for records can be 
avoided.

I now also want to raise another 
point as regards cl. 47. You have 
deleted that clause. On p. 107 of this 
draft it is stated ,4Sinfce now this 
(seclusion present exemption (read)” 
1 do not agree with this. We may
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#esi« it we have not .cached
j$ * t . s fc ie .J W ty  there is aec.tlS? 
Why you. nwggniae thji? A  woman
may trtuae la  come out o f  pitrdah
and ippear before a ttburt- “

. .. - f - r r ' v  '

MR. CHAIRMAN: You say that 
e v e n  if sec’. W3 Is deleted you-will 
not agree with the deletion of see.

.132.

SHRI RANJIT K U M A R  BANERJEE:
Yes.

MR. CHAIRMAN; You consider 
the question of women who observe 
purdah?

SHRI RANJIT KUMAR BANERJEE: 
Of course I appreciate the principle 
that nobody is above law and every
body should appear before the court. 
'That philosophy is good. I quite ap
preciate it but if somebody does 
not want to come why should you 
compel her.

MR. CHAIRMAN: Would you like 
our women to decide it?

SHRI RANJIT KUMAR BANERJEE: 
Yes.

MR. CHAIRMAN: Apart from sec. 
133, you are considering this inde
pendently and you are o f the view 
that section 132 should be retained 
on its own merits.

SHRI RANJIT KUMAR BANERJEE: 
Yes, the choice should be given to 
them1 eith** to come or not to come.

SHRI BAGCHI: Our next point, 
whicfi is most important, is afcout 
clause 89, Order 39. In sub-clauae
(6) you have added 3A and have 
given a tijne-linpit. That is all right, 
but what will happegi if  at the ins
tance riff defendant or if  th£ eourt
ii otherwise buty the matter cannot 
bs disposed of within the time-tarit. 
Whttt wW  happen if due to  defen

dant's tactics adjournment is given 
bapond <8 days cfr if the etjurt fc 
otherwise bttiy? r,Wfcat will tie th* 
position?

MR. CBMBMAN: What is yon- 
suggestion?

SHRI BAGCHI: .My suggestion is, 
a clause be added the court may on 
sufficient reasons extend the time
limit.

SHRI S. K. MAITRA <JOlNT 
SECY., AJINISTRY1 OF LAW): That 
is already t^,ere in the clause. With 
the consent o f the op p .; P*rty court 
'inay e*teiui the time-limit beyond 
45 d a y s ....................

SHRI BAGCHI: I give an exampJe. 
The West Bengal Premises Tenancy 
Act provides for completion of cases, 
for repairs within 3 months and cases 
for fixation within 6 mpnths, but as 
yet there has hot been any decision 
of any case of repairs or fixation 
within the time fixed. It is physical
ly impossible. Time limit in matters 
o f procedure ought not to be too 
rigid.

SHRI S. K. MAITRA (JOINT 
SECRETARY, MINISTRY OF LAW ): 
There is a difference betjveen that 
statute and this one. Jlere by virtue 
of the operation of the statute itself 
the injunction will stand vacated. 
So, if the court wants that* injunction 
should continue it has to adhere to 
the time-limit, otherwise it will stand 
vacated.

MR. CHAIRMAN; What modifica
tion would you suggest that might 
remove the difficulties you appre
hend? On that you . kindly formulate 
proper amendment to this clause and 
kindly send the same to us along 
with your other suggestions. We will 
examine and f iv e  our thoughts to ft.

8BRI BAG CH I: Then regarding
expeditious trial we feel difficulty 
about service of summon*.
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SHRI RANJIT KUMAR BANER
JEE: You will find that in 90 per
cent cases summons are either 
returned unserved or served on the 
day or Just a day before 'hearing. 
Then there are difficulties about 
calling for the records arid 
substitution matters. We request this 
Committee to pull up these things.

SHRI S. K. MAITRA (JOINT 
SECRETARY, MINISTRY OF L A W ): 
We have already provided that in 
Order V wherein simultaneously 
service of summons by registered 
post should be made.

SHRI RANJIT KUMAR BANERJEE: 
Difficulty is that in our country, say 
in Assam, the High Court exercise? 
powers and jurisdiction upt0 the 
borders of Nepal. It is difficult to 
negotiate, difficult for people to go 
there. In Himachal Pradesh also it is 
practically impossible to serve njtice 
or summons. Physical condition of 
our country should be looked into.

MR. CHAIRMAN: Any way, we
will see how far delay can be 
reduced.

SHRI BAGCHI: Then regarding
dismissal of suits for non-putting of 
processes. There ought to be some 
provision for revival. In Or. 9, rule 
5 there is no such provision. Another 
rigid section by addition of clause 
in 04, that no fresh suit will lie, liti
gants are being non-suited for all 
times to come.

SHRI S. K. MAITRA (JOINT 
SECRETARY, MINISTRY OF LAW ): 
Under rule 103 a separate suit was 
possible previously. Now that is 
intended to be omitted—all question? 
relating to execution, discharge and 
satisfaction o f the decree are to be 
decided by the executing court itself.

SHRI RANJIT KUMAR BANIH- 
JEE: Sir, we will send our notes and 
memoranda to the Secretary by the 
end of January, 1975.

MR. CHAIRMAN: We would wel
come if you could send those earlier. 
During the discussion some points 
certainly occurred in your mind. I am 
quite sure of it. So, kiridly send these 
points to us within a short time and 
for the rest you take your own time 
and send those within January, 1975.

SHRI RANJIT KUMAR BANERJEE. 
We will do it, Sir.

MR. CHAIRMAN: Mr. Bauer jee
and Mr. Bagchi, I on behalf of my
self and also on behalf of the mem
bers of the Select Committee sincerely 
appreciate the co-operation that you 
have extended to us by tendering 
your valuable evidence here. Your 
experience behind those evidence is 
going to help us in considering the 
various clauses, particularly the con
troversial clauses. We are also look
ing forward to the notes that you 
have agreed to give us. As I have 
stated earlier, we will give our care
ful consideration to those suggestions.

May I again thank you both on 
behalf of myself and on behalf of the 
members of the Committee?

SHRI RANJIT KUMAR BANERJEE. 
Mr. Chairman, I on behalf of my
self and on behalf of my learned 
friend offer my heartfelt thanks to 
you and to all the members of the 
Committee. If we can do anythMg 
to develop India as a whole I should 
be happier. You will always get 
our co-operation I can assure you of 
tJiat. t ftgafc fhtfhk you.

[The Committee then adjourned].
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MR. CHAIRMAN; Mr, Mitra, be* 
lore we enter into the evidence I 
would let you know about some direc
ting  in this connection. Please note 
that the evidence you give would be 
treated as public and is liable to be 
published, unless you specifically de
sire that all or any part of the evi
dence tendered by you is to be treated 
as confidential. Even though you 
might desire that your evidence to be 
treated as confidential, such evidence 
as liable to be made available to the 
Member# of the Parliament.

I would now extend my hearty 
greetings and on behalf of my friends 
and colleagues here of this committee 
and with you -a happy new year.

SHRI PRAMATHA NATH MITRA: 
Yes Sir. I also wish the same for the 
learned Members of the Joint Commit
tee.

MR. CHAIRMAN: I find that you
have not suomitted any written note. 
So you are welcome to make your 
suggestions on the general principles 
of the Code of Civil Procedure Bill.

SHRI PRAMATHA NATH MITRA: 
Sir, I have prepared a written note. I 
was rather busy in the whole of De
cember. During the last few days I 
have been able to prepare a note and 
had it typed in two copies. If you 
desire I can place one copy before 
the Hon’ble Committee.

MR. CHAIRMAN: Yes. Please give 
us one copy of your memorandum. 
Since you have not placed it before
hand we will examine your points 
carefully and I would request you not 
to read your notes but to make sug
gestions on such points as you feel 
necessary td the Hon’ble Members of 
the Committee.

SHRI PRAMATHA NATH MITRA: 
Sir, x I am accustomed to speak 
standing. If you kindly allow me
I would make my suggestions
standing.

MR. CHAIRMAN: Though we allow 
i all the witnesses to deliver their com

ments stttiag, but a? you feel it un
comfortable you are at liberty to apeak 
standing.

SHRI PRAMATHA NATH MITRA: 
Thank you. Sir. First of all I have
dealt with principles of Res Judicata. 
The draft makers of the Bill suggest
ed a new clause (section 11A) to be 
inserted. I feel, it is confusng and $o 
it is unnecessary. Section 11 deals 
with Res Judicata. Now the decisions 
have extended the doctrine of Ret- 
Judicata. They (the draftsmen) call 
for a general principle of Res Judicata 
but the way they are doing it, I say, 
seems to me is introducing simply 
confusion into law which is very well 
said at judicial decision. So, it 
saezne.to me wholly unnecessary to 
insert Section 11 A. The general prin
ciple of res judicata &8 for as possible 
have been laid down by the decisions.
I think this is not at *11 necessary. It 
will create confusion. It is well set
tled over half a century by the deci
sion of the highest judicial authorities. 
In respect of suits the provisions of 
Section 11 so~far as made earlier were 
complete in every proceeding in 
execution and every civil proceeding 
other than suit general principles of 
res judicata have been applied. This 
is very unfortunately drafted. It 
will not help us at all rather than it 
will create confusion. >

MR. CHAIRMAN: Mr. Mitra, I want 
some clarification from you. Section
11 ofi the Code embodies - the 
principles of re8 judicata. You are 
now wanting the clause to remain as 
it is. The proposed Section of 11 A, 
your opinion js, that it is unnecessary.

SHRI PRAMATHA NATH MITRA:
If it is introduced, it will create con
fusion. The drafting is very unfortu
nate,

MR. CHAIRMAN; Your first point 
is that if these two additional clauses 
are being inserted to make express 
provision to the effect that the princi
ples of res judicata shall apply to 
execution proceedings other than suit, 
then these additions are not necessary.



SHRJ PRAMATHA NATH. MITRA: 
It ia not necessary.

M $. CHAIRMAN: Is it your case
that these ty/o eventualities a re ; al*p 
included and they are governed under
Section 11?

SHRI PRAMATHA NATH MITRA: 
Not by section i l .  They are fully 
covered by the judicial decision and it 
ia well.settled by the higher judicial
authorities.

MR. CHAIRMAN: If it is not deci
ded by the higher judicial authorities, 
then what is yotir objection if it >  
put in the cod$ itself?

SHRI PRAMATHA NATH MITRA; 
It is not necessary and also the draft
ing is unfortunate.

MI .̂ CHAIRMAN: Would you please 
help us in suggesting that in what 
mairiher this drifting may be improv
ed so as to remove your doubt?

SHRI PRAMATHA NATH MITRA: 
You will permit me to read the note.

MR. CHAIRMAN: Your first sub
mission is that these are not necessary. 
You are also not happy with the 
drafting of the clause. Therefore, my 
suggestion to you that if you kindly 
forward your written iden within the 
month of January, then we will ex
amine it.

SHRI PRAMATHA NATH MITRA,
I have already handed over my 
memorandum to you.

SHRI NOORUL HUD A: Mr. Mitra, 
you have suggested that amendment 
Section 11A is not at all necessary and 
you have told that this will create fur, 
ther confusion because these are well 
settled by the judicial decision?. Can 
you give us an alternative better draft, 
otherwise we will be comem with 
y^Ur observation that ‘this is not ne
cessary’?

SHRI PRAMATHA NATH MITRA:
I would rather not attempt the task.

MR. CHAIRMAN; Mr. Mitra, kind, 
ly giye your views on the next point.

SHRI PRAMATHA NATH MITRA: 
I am opposing the new Section 100 
of Clause 39. I have tried to put my 
views ver'y fully in the note.

MR. CHAIRMAN: I have observed 
that you have submitted a written 
mexftorandym just now. But the ho
nourable members have not got any 
chance to go through it. I have also 
not go any chanfce to go through it. 
Your written memorandum will be 
exairiined by us later on. We will be 
benefltted by your oral evidence.

SHRI PRAMATHA NAT£  MITRA:
I think th^t the main object of the 
proposed amendment is to save time. 
In my note I have made, a strong ob
jection to the charge against the High 
Court. Firstly, it is not making sav
ing of time. What is the practice in 
the Calcutta High Coujrt ? Well that 
order 41 and rule XI iar here to deal 
with this. What do their lordships 
do? , They just go through the judge
ments and see whether there is really 
any point of law or ground which 
comes within section 100. If they 
think that there, are any grounds; then 
they say that the appeal will be heard. 
But if they do not find that there is 
any ground which comes within the 
purview of section 100, then they say 
that the appeal is summarily dismis
sed. There is no question of admis
sion. When the order for hearing the 
appeal is made, notices are served on 
the respondents and the case is 
heard as a contested appeal before the 
two pairties. And this process does 
not take very long time. Therefore, 
my submission ia why introduce all 
this paraphernelia in this section and 
really by introducing this new sec
tion the,re would not be any saving of 
time. Secondly, I submit that the 
language of the section is such that the 
whole thiing will have to be recast in 
future— not merely section 100 but the 
whole scheme regarding second appeal 
will ha,ve to be recast. Thirdly, I am 
taking, objection to certain remarks 
which have been made in the notes on *
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section 100 on page 106. “Clause (a),
(b) and ( c ) .o f  section 100 are very 
wide in effect and clauses (b) and 
(c*) have led to plethora of conflicting 
judgements. In dealing with second 
ap£e*ls, the-: Courts—meaning the
High Courts—have devised, and suc
cessfully adopted, several concepts, 
such as, a mixed question of iuct and 
law, a legal inference to be drawn 
from facts proved, and even the point 
that the case has not been properly 
approached by the Courts below.” 
Sir, I take strong objection to tills. 
What is surprising is th<* revelation 
hat these things are said to be devis- 

- I by the High Courts for the first 
i me. The drafters do not *eem to 
 ̂ iow that there are a series of judicial 

decisions by the Privy Councils which 
:• e High Courts have been following 
This is a serious charge against the 
n ;sh Court.

SHRI NOORUL HUDA: Mr. Mitra. 
there is no derogatory remark against 
the High Courts. I mean, the drafters 
have, according to your opinion, 
might have, made certain mistakes, 
but there is no derogatory remark 
against the High Courts,

MR. CHAIRMAN: Here you arc
referring to the notes on the clauses. 
First of all, these notes do not fprm a 
oart of the Bill. They are only some 
arguments to justify why these chang
es are necessary. You may not agree 
with those arguments but in so far as 
*he language of this not?? is concerned, 
as Mr. Huda has pointed out, there 
does not seem to me to be any asper
sion or reflection against the courts. 
What they have said is that the high 
courts are flooded with a number of 
cases and that is why they think that 
this amending section will reduce the 
number. Your point is that this will 
not reduce the number but it will 
create more complication.

SHRI PRAMATHA NATH MITRA: 
Wha* is the meaning or implication of 
this sentence? “In dealing with second 
appeals, the. Courts have devised, and 
successfully adopted, several concepts.

such as a mitttd question of ta il antt" 
law a l#gal interfiled 'to bS drawn 
from facta proved and even the pttiiit1 
that ttfe case has hot p^perTy
approached by tlte Courts below ̂
What is the implication? I * ‘it that * 
th<? courts have devised, tljese concepts 
for the purpose of introducing ’ matters 
for enlarging the scope of j^cAfld>p- 
peafe? What is the inaihuatipti in th # ' 
sentence? It certaftfly d ° ^  contain 
an insintiatibn agafnst the Higfr Court.

SHRI 8. K. MAITRA (Joint*Secre
tary, Ministry of L a w ). The«e are 
the observations which have beei* 
made by the Law Commission 
which was presided over by the 
ex-Chief Justice of India. I am just 
reading out only a portibn. “ It would 
be noticed that clause (a), (b) and (c) 
of section 100 to which we will pre
sently refer are in a sense very wide 
in effect. In fact, as we will have 
occasion to point out that clauses (b) 
and (c) have led to a plethora of con
flicting judgments and it may be 
safely stated that ingenuity of the 
lawyers determined to seek pdmissjon 
for second appeals of their clients in 
the High Court, coupled with judicial 
subtlety which generally believes that 
even an erroneous finding of fact does 
on the ultimate anaiysis, lead to in
justice, has unduly and unreasonably 
widened the horizon of section 100.
It is easy enough to understand a 
point of law is; but in dealing with 
second appeals courts .have devised 
and successfully adopted several pther 
concepts, such as, a mixed question of 
fact and law, a legal inference to be 
drawn from facts proved, and even 
the point that the case has not bee», 
properly approached by the courts 
below.” This is the exact language 
that has been quoted in the note 0n 
clauses.

MR. CHAIRMAN: Mr Mitra, my
obSfvation on this issue is that you 
have rightly observed that this is very 
strongly worded. Our Law- Secretary 
has pointed out that this is the obser
vation of the Law Commission. Apt 
way, mav I suggest that let us corn** 
back to the main point. In spite of th®
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Itaw  Commission, P rivy  Council and B 
all that you feel that-section 100 is  ]  
good enough and should be retained. 
What is  your specific objection? Here | 
it  is a substantial Question of law  and, 
secondly. c e rta in ly .ith a s  to be done 
by the H ighrC ourt

* > . . .  .

SHRI PRAMATHA NATH MITRA: 
There is no such thing as admission 
in the second appeal. IX you contrast 
Qrdrers 45 and 41 you will find the 
difference. There, the language used 
is admitted. The whole procedure is 
different. I do not suppose that sub
stantial question of law w ill' intro
duce any greater clarity into the 
matter, or give any less latitude to 
the High Court to admit appeals.

MR, CHAIRMAN: Supposing this 
expression is modified to be a question 
o f law only. Will that be better?

SHRI PRAMATHA NATH MITRA: 
Yes, that will be better.

MR. CHAIRMAN: May I point opt 
that this substantial question of law 
is not adopted by the Government. It 
is borrowed from the Constitution as 
amended..

SHRI PRAMATHA NATH MITRA: 
Yes, I haye also pointed out that it is 
borrow ^  from the old article 133. 
Even, thjen> it w ill not do very welL 
I have referred to all these things in 
my notes. I say, the expression 'sub
stantial question of laW’ is not going 
to introduce more clarity into the 
matter.

MR. CHAIRMAN: Even it is ‘ques
tion of law* you object to the certifi
cate.

SHRI PRAMATHA NATH MITRA: 
Yes.

MR. CHAIRMAN: Supposing these 
clauses are omitted. Only on question 
Of law without the certificate the se
cond appeal may be retained.

SHRI PRAMATHA NATH MITRA: 
1 will object to that also because

otherwise many injustices will remain 
unrectified. I think this haB served 
very useful ptirpaae and it is not ne
cessary in the circumstances of our 
country.

MR. CHAIRMAN: From any angle 
you will not accede to any violation on 
the existing section 100 o f the Code.

SHRI PRAMATHA NATH MITRA: 
Yes, as it is  not going to serve the
ehd of justice at all. Now I come to 
section 115. It will be much better if 
I read out toy notes. You are going to 
repeal section 115. I suppqse, there 
again they have quoted from the Law 
Commission, but I have not been sup
plied with a copy o f the Law Com
mission report. In the notes on clause 
two reasons are assigned for the pro
posed repeal o f section 115. The first 
reason is stated to foe that in spite of 
decisions of the Privy Council to the 
effect that the section applies to the 
irregular exercise or non-exercise, of 
jurisdiction or illegal assumption of 
jurisdiction and that in spite of these 
decisions the High Courts have con
tinued to exercise a very wide and 
extensive jurisdiction under this sec
tions. I am not aware that the Privy 
Council ever said any thing which had 
the effect of rendering nugatory or 
nullifying clause (c) of the section. 
What, by the way, is the distinction 
between “irregular exercise of juris
diction" and “acting with materia] 
irregularity in the exercise of its ju
risdiction” ? Again, it has to be rem
embered that the Supreme Court has 
put a liberal interpretation upon the 
word “case” and has held that the ex
pression “ case” is a word of compre
hensive import and is not restricted to 
the entirety of the proceeding in a 
civil court and it has further observed 
that to do so may result in certain 
cases, in deyning relief to the aggre- 
ved litigant where it is most needed 
and may result in the perpetration of 
gross injustice. Tt has also been held 
that a case said to be decided. If the 
court adjudicate for the purposes of 
the suit some right or obligation of 
the parties in controversy. It may 
be that in a few  cases High Courts
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have issued; rules agpfost purely , in-
tereocutory orders, but and large 
they have interfered only in “case 
decided** for granting relief to the ag
grieved litigant where it is most need* 
ed and for preventing the perpetration 
of gross injustice which would other
w ise result. Expedition is good, but 
justice is better. As far as I know, in 
the Calcutta High Court frivolous ap. 
plication have met with very short 
shift from the Judges. • '

The Qther reason advanced, for ab
rogating section 11 is that “In view ot 
the fact that adequate remedy is. pro
vided for in Article 227 of the Con
stitution for correcting cases of ex
cess of jitfisdiction, or non.exercise of 
’jurisdiction or illegality or material 
irregularity in the exercise of juris
diction, the section is no longer ne
cessary and is, therefore, being omit
ted.’1 If Article 227 confers exactly the 
same powers on the High Courts as 
section 115 does, then it is not under
stood what is gained by omitting sec
tion 115. A ll the evils and mischiefs 
which section 115 is said to have given 
rise to will continue to flourish as be
fore, the only change being the nomi
nal one of mentioning Article 227 
instead of section 115 as the authori
ty that is being invoked. It is not cor
rect to say that Article 227 confers 
exactly the same powers on the High 
Court as section 115. I have given a 
reference to a Supreme Court deci
sion. If you confer exactly the same 
powers I do not find any purpose in 
omitting sec. 115. If you want to do 
away with the evils you will have to 
omit both. ,

MR. CHAIRMAN: We would like to 
kiu.w whether this Art. 227 as it is, 
wy>uld enable any party to seek re
lief and the High Court to entertain 
petitions seeking relief as enumerated 
u|s 115 of the Code] Whether under 
the power of superintendence under 
Art. 227, as illustrated under clause 2 
of that article it will enable the party 
aggrieved to seek relief and the High 
Court, if it so desires, will be pleased 
to entertain matters of this nature as 
stated in (a ), (b) and (c).

SHRI PRAMATHA NATH MITRA:
(c ) will not coma but (a) & (b) will 
come. You will find the history of this 
matter in the judgement o f the Sup
reme Court , as given in Waryam’s 
Case, 1954 S. C. 215. You will , fmd 
what their lordships say in regard to. 
this matter in thier judgment quoted 
above and I have put in the words in 
m y . memorandum submitted to you.

MR. CHAIRMAN: You need not re
peat what you have stated in your 
memorandum. This will be cyclostyled 
and circulated to the honourable 
members for their examination. We 
will look into it. Now you may come 
to your next point. *

SHRI PRAMATHA NATH MITRA:
I have feaid that section, 21, clause 8 o f 
the draft Bill, is not necessary because 
there is a a specific provision dealing 
with this flatter. . „

MR. CHAIRMAN: What you havfe
to say about cluuse 40, proposed new 
section 10 A. t

SHRI PRAMATHA NATH MITRA:
I have pointed out in my memoran
dum that this is a limited right o f 
appeal. By leave the appeal cap be 
preferred. If this is inserted, the 
result will*be that judges will be refer, 
ring more cases to the division bench 
for hearing; In actual practice in very 
limited cases leave is granted. ’When 
the judge himself, thinks that there is 
some doubt only then leavg is gran
ted. So why take away this right?

MR. CHAIRMAN: Now we come to 
clause 90, Order 41. You have otTered 
your comments under various rules 
under this Order. May I say that these 
are all matters of details regarding 
Orders and Rules and you have made 
your comments. We will look into 
your comments, examine and consider 
them also.

SHRI PRAMATHA NATH MITRA: 
With regard to Rule 22-~ I am finding 
fault with the language and it requi
res modification. It is not understood 
why a person cannot support a decree 
on a ground decided against him. The 
language is defective.



htoy l  say that 
so & ?  vms <wr  purpose d  concerned; it 
i» 4o examine the ctateses o f t he B ill 
thfcObjects and Reasons'* and ’ the 
Notea to * clauses— all these hare come 
out o f the labour o f the drafters of 
the Bill. Tfcereftfre; the language and 
oth tr > things > even their arguments 
are not binding on u*. We discuss 
every thing < in detail and w ? • should 
not be taken away by the language of the Bill. Your view is that the langu
age is defective and i\ requnes im
provement. By an amendment with 
better language w e can serve our pur 
pose. I also agree with you that the 
language should be m o  clear.

SHRI PRAMATHA NATH MITRA: You are making an amendment of the Code itself— that would bo a part of 
the law.

MR. CHAIRMAN: That understand, it requires improvement. We how it can be bettered
MR. CHAIRMAN: I think that you do not agree with the language of the amendment but you agree with the amendment? itself.
SHRI PRAMATHA NATH MITRA: No, I do not even agree with the amendment.
MR. CHAIRMAN: Mr; Mitra. on behalf of myself and on behalf ot the Committee I offer you our heartfelt thanks. We also extend our appreciation of the study that you have made and valuable suggestions that you have put forth before us. I can assure you that we will examine those points very carefully and wc would be looking forward to you further notes that you would be sending to us. if you want to send any.
SHRI PRAMATHA NATI1 MITRA:

I do not want to send any further 
notes.

MR. CHTOMAN: Thank you once again.
SHRI IHAMATHA NATH MITRA:I verv rrrateful to you. I have dp- voted only five day’s time for study

ing this? Bill. I wish I could have de
voted more tihifc to it.

[The -witness then withdrew]

II Sferi B. C. Butt, Advocate, Calcutta

[The -witness was called in and he 
took his seat]

MR. CHAIRMAN: Mr. Dutt, before we start le* me inform you a routine direction. Please note that the evidence you give wW ld b e t i^ e t f  â  public- 
arid is liable'to be puMfchetf, unless you specrft&aSMy* d ôiref that all or any part of the evidence tetfderfecf by you is to be treated' as confidential. Even though yon might desire that your evidence to be treated as confidential, such evidence is liable to be made available to the other Members of Parliament. I find you have already noted that and I think you have no objection.

SARI B. C. DUTT: No, Sir, I have no objection.
MR. CHAIRMAN: Before w* take your evidence I would Hke to extend on behalf of myself and on behalf of my colleagues hearty greetings to you and wish you a happy New Year today being the first-of January, 1975.
You have submitted a very useful and exhaustive memorandum. Your memorandum has been made available to our honourable members of the Committee and we have gone through it. Now, at the time of giving oral evidence I would request you to stress those points which you specifically think to be very important and on which you want to draw the attention of this Committee. Regarding your other points which you have given in the memorandum we will carefully consider those when we consider the respective clauses. Now that you are here beforo us we would like to take this opportunity of hearing your further explanation and elucidation of such points on clauses which you would require us to hear.
SHRI B. C. DUTT: With respect to all of you. I believe, the purpose in

352



m

amending the Cod# ot c iv il  irrpceaure 
it to expedite the disposal ot the pro-> 
ceedingc before a oourt of law.. There 
are many factors which are to be con- 
sideired in this regard. Mere amend
ment of Code of Civil Procedure is 
not enough. But since we are, at the 
present moment on the question of 
amendment of the Code of Civil Pro
cedure, I think, it would be irrelevant 
>o draw the attention of the Commit
tee to other matters. On the question 
of amendment of the Code of Civil 
Procedure I have found that the pro
posed amendment has sought to make 
two radical changes mainly. One 
of these two is abolition of Section 
100 of Code of Civil Procedure that is 
relating to the 2nd appeals in the 
High Court. That is the power given 
to the High Court to hear matters 
on second appeal from the subordina
te courts. In my submission and in 
my 44 years of experience I have al
ways found that on many occasions the 
subordinate courts have had to be 
corrected even on very simple ques
tions of law, therefore, if you com
pletely abolish Section 100 of the Code 
of Civil Procedure that will create a 
void which cannot be fulfilled except 
probably by a special appeal to the 
Supreme, Court under article 136 of 
the Constitution of India, which 
may not be a procedure easily avail
able to all litigants,

MB. CHAIRMAN: Mr. Dutt, clause
39 dealing with section 100 does not 
completely omit or delete Section 100. 
They have suggested a substitute of 
Section 10,0. Will you kindly turn 
at page 1? of the Bill? I find you have 
also dealt with that at page 9 of your 
memorandum.

MR, CHAIRMAN: At serial. 39 cr 
your note you have written “Delete at 
the end of clause (5<) the words ‘that 
the case does not involve such ques* 
tion’ and substitute for the same ‘that 
the case does not involve any question 
o f law nor any substantial question of 
law” . I am now asking, t’ > you want 
■complete deletion or substitution 
section 100 by a new section0

SpBI B. C* v *VU£“
t*ke in staging th*i the proposed am? 
endjnogts hay* the effect of abolishing 
section 100. I apologise for this mis
take. When a matter comes up to 
admission before . th e . High Court oik 
second appeal they ought to certify 
in every cas^ at the time of admission 
that it was fit case.

MR. CH^JRaflAN: Section 100 as in 
the draft suggest* it should nqt be 
substitute, because it provides a se
cond appeal may lie to the high Court-, 
It should be . only a substantial 
question of law and that, alsp the court 
would certify. The amendments
have been suggested for expediting 
the matter.

SHRI B. C. DUTT: I haye indica
ted in the proposed amendment not 
only about the substantial question 
of law but also about the question of 
law. If you kindly look to my sugges
tion at page 9, si. 39, I have said 
‘Delete at the end of clause (5) the 
words that the case does not involve 
such question'. It means the substantial 
question and it is to be substituted by 
the words ‘that the case does not in
volve any question of law nor any 
substantial question of law’.

MR. CHAIRMAN: So, if the word 
‘substantial’ is omitted you have got 
no objection?—is not it?

SHRI B. C. DUTT: Yes, Wherever 
there is a question of law, I have no 
objection.

MR. CHAIRMAN: What about your 
other points.

SHRI B. C, DUTT: If you kindly 
look at the proposed amendment of 
section 115, clause 45, you will find 
that my suggestion is that section 115 
should not be omitted. Probably tlu  
reason for the general, outlook res
ponsible for the proposed amendment 
was that you have got similar pro
vision in articles 226 and 227 of the 
Constitution of India. So section 115 
might have been considered to be 
superfluous. My suggestion is. k is 
net so. You will remember while even



section 107 was there in the Govern
ment oM hdia  Act, section 1 15  was 
there in the Civil Procedure C ode/ ft  
was held bjr the" Siipreme Court and* 
practically by all the court# that the' 
gcope of different sections or provi. 
sions; viz, section 115 and Articles 226 
and 227 is different and Section 115 
shoiild not be omitted even though 
Articles 226 and 227 are there in the 
Constitution. There is a lot of differen
ce and there is red ly  no question of 
one covering the field o f another/ 
Therefore, in my respectful submis
sion, section 115 should be totalised. If 
you like to have som6 change you may 
have it to some extent &£ I have sug
gested in my note—that is an alterna
tive iortri.

MR. CHAIRMAN: So, your sugges
tion is to have an alternative via 
media of section 115 with some restric
ted form. We will examine them.

SHRI B. C. DUTT: Then, Sir, with 
regard to general delay I have tried 
to tighten up the procedural methods. 
In my experience I have been finding 
that judgements are delivered very 
late. I have found delivery of jud
gements alter one year or two years 
in High Courts and sometimes in the 
District Courts also. From that point 
of view my idea is that if the judge
ments are delivered after a lbng 
time the judges may not revive their 
ideas about the effect or spirit under
lying in the evidence that was given 
at the time of hearing and the effect 
that was created by the lawyers in 
their arguments might have been 
completely forgotten. The lawyers 
also might have forgotten where 
there is delay in disposal about the 
arguments put forward by them 
when the suit was heard. So, the 
judges can make mistakes about the 
facts, and when the case is 
again placed before a superior 
court with an objection from 
the litigant that the lo W t  court 
did not record the true version of 
lawyers’ arguments the question Jtose*' 
difficulties. Therefore, I have* 
suggested, subject to your considera
tion, that you should put some

limit if possible withn whch a court 
should deliver judgment tine} in my 
proposed suggestion* I have put for. 
ward the point o f * ie w  that the sub
ordinate court should deliver its 
judgment within a fortnight, and in 
my humble opinion Hon’ble High 
Court should not exceed one month. 
One month ought to be enough for 
any learned judge to prepare any 
Judgment .

MR. CHAIRMAN: In your expe
rience in the court did you ever note 
that during the prosecution of a case 
and after the evidence is closed any 
stenographer takes note of the ar
guments that is placed before you?

SHRI B. C. DUTT: Stenographer
generally does not take note of any 
argument unless he is required by 
the parties to do so.

MR. CHAIRMAN: I agvee with you 
that at the time, of hearing of a ,suii 
in a court the argument:, will liavr 
Bpme effect in the minds < f the jud
ges. He has to use that when he 
writes out the judgment. But if it 
takes a longer time he might have 
forgotten the proper spirit and effect 
of the arguments. It is very likely 
that they may be confused about that. 
Therefore, I am asking you whether 
there is any practice of noting £own 
the essential points argued at the 
time of hearing so that at the time 
of judgment the judge may like to 
see the arguments put forward by the 
counsel of the plaintiffs or of the de
fendants. If there is no such system 
like this the judge might forget and 
the whole thing may be confused. 
That is why I am asking what is the 
general praptice of noting the essen
tial points

SHRI B. C. DUTT: I am answering 
your honour in this way. I have got
15 cases, which take some time. In 
some cases 15 days arguments ar£ 
required and which may be treated 
as very long. Stenographers do not 
take down the notes of any argu
ment. So far as the judges are con
cerned. they sometime take note. But 
I think, |t is not possible for the
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judges to take full notes. It Is not 
possible for them to remember all 
the, different arguments on different 
points. I argue a point but that the 
learned judges do not consider it 
worthwhile to take down note o f the 
point. After one year he forgets to 
record the point when delivering the 
judgment. In the appeal court it may 
not be possible to have the opportu
nity ol putting forward that 
argument unless the point is a 
pure point of law.

MR. CHAIRMAN: You are wanting, 
that a safeguard should be laid down. 
Within a fortnight or within 7 days 
final judgement should be given. One 
has to visualise this fact that after 
all judges are also human being like 
us. Sitting hearing and hearing 
again in all the cases of the argu
ment and then adjournment is grant
ed. It is very likely that your refe
rence may be true. But what can 
bo the safeguard? I suggest whether 
the arguments should be recorded/ 
verbatim and should form a record 
so that there will be no difficulty to 
.giving written judgement. Could 
you agree that the arguments put by 
"the lawyers should be a written one?

SHRI B. C. DUTT: Lawyers firstly 
argue the case in the court. They 
have to remain engaged for 10 to 12 
days for the purpose of preparing 
written arguments. If you want that 
the Advocates will argue the case 
within 1 and 112 days. That will be 
very difficult for the lawyers to argue 
within the specified time and give 
written notes of arguments also with
in that time.

MR. CHAIRMAN: In some cases 
arguments are made for days toge
ther by the learned advocates in 
the Supreme Court and High Court, of 
course depending upon the nature of 
the case. Would be possible for 
the Code to prescribe that the hear
ing should be completed on the con
clusion af the argurtient and judge
ment will follow immediately?

SHRI B. C. DUTT: It is very diffi
cult. In some cases, judges reserve

the judgment because the point in* 
volved is so difficult that it may not 
be possible to give final judgment 
without further consideration* That 
will be too much of a strain on the 
judges. One judge* in our time in 
our court delivered judgements im
mediately after the lawyer finished 
his arguments.

SHRI NOORUL HUDA: Immedia
tely after the argument is over.

SHRI B. C. DUTT: Mr. Justice
P. B. Mukherjee delivered his judge
ments immediately after the argu
ments were concluded. I think the 
time limit should be 25 or 30 days 
after the hearing of the arguments.

SHRI R. G. TIWARI: It is not a 
written judgement,

SHRI B. C. DUTT: It is «  full 
judgement, dictated at the time of 
delivering the judgement.

MR. CHAIRMAN: Mr. Tiwari is 
referring about criminal casra judge
ment. In the civil court also in cer
tain district after hearing, final 
judgements are also given. But in the 
criminal cases judgements are given 
later on.

SHRI B. C. DUTT: Generally, it 
is not common. It is desirable that in 
the case of any urgency, parties 
should get the order even if full 
judgement cannot be delivered or is 
not available.

MR. CHAIRMAN: Mr. Dutt, I have 
gone through your notes and I find 
that you have thoroughly examined 
the Bill and you have not only gone 
through the sections, orders an*l rules 
but you have also given your com
ments. You have said where you 
agree and where you do noi a&ree 
and you have suggested concrete 
alternatives. As far as lawyers are 
concerned, being a lawyer yourself, 
you have suggested a number of sal
utary provisions. All these things we 
will consider very carefully. You 
may kindly draw our specific atten
tion to other points that you ask us



to consider. Now, regarding judge
ments-and the time, you have sug
gested time lor both the subordinate 
courts and also the High Courts* We 
will consider what should be the; 
general time, whether a time can be 
prescribed. Then regarding the 
receipt to be granted by lawyers, you 
have suggested a new rule, rule 7 
should be added. That also we will 
consider.

SHRI B. C. DUTT: In passing I 
may tell you that that suggestion 
has been made as a result of some 
very concrete experience of mine 
with regard to lawyers and clients.

MR. CHAIRMAN: I am very
highly impressed for the labour that 
you have taken in preparing this note 
and you have tried not only to re
flect your experience but also some 
ideas and principles about our socia
list structure of society and the things 
that are obtaining today and how 
they can be improved by amend
ments. This I must appreciate ver> 
much.

SHRI B. C. DUTT: I must thank 
you for your kindness in going into 
my suggestions. As I have said 
these are my suggestions. Regarding 
the appeals and revision under sec
tion 115—I also tried to shorten the 
disposal of appeals. My point is that 
if  the judge thinks that there is a 
point to  consider in the appeal, then 
he issues notice and the case is heard 
and that should not take more than 
six months. Of course thereby I do 
not mean any. disrespect to anybody, 
not to our system, not to our judges, 
not to our legislators. I had the for
tune on one occasion to go to foreign 
countries and I have had the fortune 
of meeting the Lord Chief Justice of 
England and the Master of the Rolls. 
So far as the courts are-* concerned, 
civil cases are disposed of there 
from the lowest courts to the House 
o f lx»rds in a yea* and six months. 
That is the maximum period for a 
litigant to proceed from ibe iowast

court to the highest court. Of course 
they have three courts—the Chan
cery diyi$ion or1 the Kings Betoch 
Division the Court of Appeal and 
the House of Lords, teut we have 
a larger pumber of courts. So far as 
the Lord Chief Justice Parkar Was 
concerned, he expfeased regret that 
their criminal cases took dibout two 
years to dispose of finally. Of course, 
it may not be possible for Us to se
cure that amount of expedition in 
the disposal of cases but I think twe 
years i8 a sufficiently long time in a 
litigant’s life to see the results of 
his litigation and the Civil Proce
dure Code must be so amended that 
at least there is a possibility of mat
ters being disposed of within two 
years so that the parties can sec the 
result of their own litigations, and 
have some compensation for the ex
penses they incur and the troubles 
they take.

MR. CHAIRMAN: Your suggestion 
is that in civil proceedings the final 
disposal should not take more than 
two years.

SHRI B. C. DUTT: That is what 1 
think and I may tell you that there 
are various reasons, apart from the 
Civil Procedure Code, for delaying; 
matters. The lawyers are sometimes 
responsible for it, the litigants are 
sometimes responsible for it, the judges 
even are sometimes responsible for it. 
That of course cannot be cured by the 
Civil Procedure Code because these 
are human elements which will al
ways be there and even of there &Te 
vety good Judge* it may not be pos
sible but the machinery should be fcuch 
that expedition may be achieved and 
the Code might at least give some 
facilities to those judges who want to 
dispose of matters rather quickly.

MR. CHAIRMAN: It is a very inter
esting subject—law.

SHRI B. C. DUTT: It is interesting 
otherwise one caainot be in law for 4* 
years.



357
MB. CHAIRMAN: As you have

observed rightly that civil law should 
be so framed as to subserve the need 

i of the people and more particularly 
the poor people and today they are at a handicap.

SHRI B. C. DUTT: There is one
thing which the Government , should 

I do apart from the Civil Code; Now,
: today if a man has money; he can win

the case even if it ifi a bad case; he 
can engage all the lawyers—I mean all 
those who count in a particular Bar 
and the poor man suffers and finds 
himself at a great disadvantage. There 
is a legal aid society and government 
pays to the society Rs. 20 thousand a 

l year for giving aid to the poor liti-
* gants in the Calcutta High Court and

the district cpurts. Rs. 20 or Rs. 30 
thousand. That is .not enough. I mean 
the poor people should be given 
assistance and if you are so minded, 
you can introduce or insert provisions 
in the Code of Civil Procedure mak
ing it imperative upon either the 
Central Government o r , the State Gov
ernment to provide for legal aid to the 
poor and needy litigants.

MR. CHAIRMAN: There is a provi
sion in the draft Bill as to how to 
assist the indigent litigant. I will point 
that out to you. Apart from that gov
ernment is also thinking to bring a 
Bill to provide for legal aid, whether 
civil or criminal—and how this ma
chinery should be set up and all those 
things are in the process of thinking 
and some exercise is going on. Now, 
you may kindly look to page 08 of the 
Bill. You will find a new rule is sug
gested—rule 9A—where a person, who 
is permitted to sue as an indig'ent per
son, is not represented by a pleader, 
the CX)ui,t njiay, if the circumstances 
of tl̂ e case so require, assign $ pleader 
to him. I do not 5ay that it is enough. 
Anyway, do you suggest t^at the court 
should take note of it?

SHRI B. C. DUTT: If you pardon 
me. I will say, this it Hot adequate. 
There is a procedure in the Calcutta 
High Court in the Original Side where 
the Registrar ifi permitted to assign

Solicitors ana Advocate* for paupers 
but that doe* not work. No.pa^ps^can 
have a good lawyer without payment 
of fees.

MR. CHAIRMAN: What I am sug
gesting is that would it be possible for 
you to just prepare a note as to what 
you think should be done regarding 
legal aid to an indigent person?

SHRI B. C. DUTT: I am just giving 
you an idea. I thought that it was only 
in the fitness of things and it was m y  
duty alio to point out to you whatever 
I have felt during my life time. 1 know 
what difficulties the poor people have 
to face for the purpose of fighting out 
a case in the courts. My submission is 
that there is an Act in England which 
is Legal Aid Society Act. If some 
legislation could be made in the form 
of Legal Aid Society Act by the Cen
tral Government and, if possible, also 
in the States, that would to some ex
tent solve the problem.

MR. CHAIRMAN: The Act in Eng
land is being examined by the Govern
ment of India in the Ministry of Law, 
but I am trying to associate you with 
this task of formulating a law for our 
country for legal aid society. Now 
that you are so much interested in 
the subject and you have yourself 
suggested that you have some ideas, I 
think you can render us *ome help.

SHRI B. C. DUTT: I can prepare a 
draft, but it will take some time. I 
can send it to you, say, in a fortnight.

MR. CHAIRMAN: Take the whole 
month of January and please 
send it to our Lok Sabha Secretariat.

On my own behalf and on behalf of 
the Committee I extend to you a 
hearty thanks. I a$sure you that your 
suggestions will be examined by the 
Committee.

SHRI B. C. DUTT: I must express 
my gratitude to everybody* present 
here for the kind attention with which 
you have listened to my submissions.
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flb. 1. M ill Shankar Das Banerjee

2. Shri DlPankar Prasad Gupta
(The witnesses were called in, 

flnd they took their seats)

MR. CHAIRMAN; So far as Wg are 
concerned, Mr. Banerjee and Mr. 
Gupta, before we take up the business 
I have to draw your attention to the
direction which governs the evidence. 
Your evidence will be treated as 
public and it will be published. But 
if you desire that your evidence or 
any part of it should be treated as 
confidential, we will do so. But even 
then it will be made available to the 
Members of Parliament. You have 
not submitted any memorandum. You 
are welcome to make your submissions 
on any clauses of tihe Bill or on any 
principle which you would like us to 
consider.

SHRI BANERJEE: One of my sug
gestions is that a provision should be 
made limiting the thne within which 
a court should deliver a judgment. It 
is my experience—I might tell you— 
I have been in the High Court pnly 
for 47 years and I have noted it—that 
in many big cases judgment is not 
delivered for months together. I have 
seen cases in which judgment is deli
vered six months after of even later. 
Personally I believe no justice can 
possibly be done and no judge can 
prepare a proper judgment after six 
months or seven months. Meanwhile 
he has been hearing other cases. The 
impressions that counsel create are 
lost and if there are a large number 
of witnesses you are likely to forget 
what the witnesses have said and after 
the span of six, seven or eight months 
when you start preparing a judgment 
from your notes, my personal feeling 
is that the learned ’judges, whether 
they wish it or not, are likely to make 
mistakes and thus there is failure of 
justice. So some time limit should 
be imposed. What happens sometimes 
is this. You hear a case which may 
be * difficult case, 0 big case. In order 
to show disposals the learned judge 
leaves that record alone and disposed

of a -cffAC/ci* uf small matters in order 
to show that he has been very diligent 
and that there are lot of disposals and 
sq on and so forth. Therefore what 
I would respectfully ask you to re
commend is that a time limit be given 
for the learned judges to prepare and 
deliver judgment. To my mind, the 
maximum time limit that ougiht to be 
allowed is three months, if not less.

MR. CHAIRMAN: You have very
rightly suggested a time limit. Would 
you also suggest that in regard to the 
totality of the time taken for a particu
lar civil suit, there should also ibe a 
time limitation to complete the entire 
thing—starting from the institution of 
a suit rig*ht up to the delivery of the 
judgment.

SHRI BANERJEE: I think there is 
some provision here also. I practise 
in the Original Side of the High Court 
and also in other courts. Much de
pends on the particular party. You 
file a plaint, then there is a time limit 
according to Original Side rules within 
which you have to file your written 
statement. If you wish to have an 
extension of time you have got to 
make an application before the court 
praying for extension of time. Then 
comes the question of filing of affi
davit of documents— discovery and 
inspection. Sometimes it happens that 
we, who are responsible for the delay, 
are not taking action. In the High 
Court there is a rule whch says that 
unless a suit is disposed of within a 
period o f a year or so it is placed ons 
what we call a “special list” . The 
learned judge then immediately asks 
as to why no action has been taken 
and if you cannot give satisfactory ex
planation then under the Original 
Side Rules the court has the right to 
strike it out. Periodically they collect 
cases numbering about 150, 160
and unless good cause is t f  own a suit 
is struck off the list altogther. That 
is the practice of the Original Side 
of the High Court. I do not think
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there is similar provision in the Civil 
Procedure Code which is somewhat 
different from Uhe Original Side rules. 
Original Side rules apply to the Ori
ginal Side, do not apply to the Appel
late Side, nor does these rules apply 
to the district courts. That is a very 
good provision, if I may say so, giving 
the learned judges enormous power 
either to keep the suit in file or to 
strike it out altogether. That is not 
entirely the end of the matter because 
if you strike out a suit you have tlhe 
right of appeal. No judge can arbi
trarily say that I am not satisfied with 
the progress of the suit and so I strike 
it out. Therefore, similar provisions 
like the Original Side rules can be 
introduced there.

MR. CHAIRMAN: Is it your ex
perience that disposal of suits depend 
on the quality of the persons of the 
various courts?

SHRI BANERJEE; Of course. It 
naturally depends on tihe quality of 
the learned judges.

MR. CHAIRMAN: Now regarding
adjournments, some adjournments are 
indispensable but some are manoeuv
red, manipulated by parties who are 
not evenly balanced. What is your 
experience in this regard?

SHRI BANERJEE: That is so.

MR. CHAIRMAN: Y o u  have point
ed out that in the Original Side of the 
High Court you have got certain pro
cedure and you have suggested that 
witlh some modification it should be 
applicable to subordinate courts and 
in the Appellate Side of the High Court 
also. That is a matter to be examined. 
But you are not suggesting as to what 
will be the actual remedy for the de
lay.

SHRI BANERJEE: There is a dis
tinction between the type of cases that 
are heard in Calcutta and in mofussil. 
In the mofussil sometimes the wit
nesses and parties have to travel 301
40 miles for coming to court because 
there are places which are not easily

accessible for want of communication. 
That is one of the reasons why in 
mofussil matters are delayed, and 
moreover, I think the Judges are some, 
what lenient beause of the difficulties 
that come up, and this thing is also 
applicable in Calcutta. You are per
fectly right when you say that 
there is a good deal of attempt to 
manipulate matters and wear out the 
other side and that is the reason why 
do they manipulate adjournment. Be
sides, in the Original Side if we appear 
and the matter is not effective that is 
to say, the matter is adjourned, we 
are not paid anything at all under 
the rules. Supposing I want adjourn
ment and induce the court to grant 
it no fees are paid. But it is ab
solutely reverse in every other court 
including City Civil Court— whether 
the matter is effective or not lawyers 
get the fee. That is the reasons why 
there is no temptation to have the 
matter disposed of at an early date 
because as many times as he appears 
he gets fee.

MR. CHAIRMAN: I am trying
to ascertain what could be the remedy.

SHRI BANERJEE: These are the 
reasons why so frequently adjourn
ments are asked and obtained even 
from the Judge's level to Peshkar's 
level.

MR. CHAIRMAN: But costs for
adjournment deters the parties to 
ask for frequent adjournment—of 
course affluent and influential persons 
are not deterred by costs. But it is 
supposed to be a deterrant against 
asking adjournments,

SHRI BANERJEE: You see the cost 
that is allowed for adjournment under 
the C. P. C. in mofussil courts upto 
the High Court is insignificant and, 
therefore, it does not matter. Upto the 
second appeal level the cost that is 
allowed is very very little compared 
to the scale of cost permitted in the 
Original Side—sometimes thousands 
of rupees—and so there is a basic 
difference between the Original Side

781 LS—24.
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of the High Court at Calcutta and the 
mofussil courts. We are allowed 
costs in the same way as cost are 
allowed in the Kings Bcnch Division. 
There is a scale of i —so much for 
drafting, so much for written state
ment, so much for appearance—maxi
mum 30 Gm, and we have yet the 
Solicitor system, that means, Solicitor’s 
fee plus Counsel's fee etc. and these 
used to be a formidable sum to any
body. Previously in the Original Side 
no court-fee was required but now it 
has been introduced and here one has 
to pay fee at every stage but in Dis
trict Courts they pay court-fees once 
and after that the fees required to 
be paid are nominal. This is the 
basic difference. Now-a-days in the 
Origianl Side you have retained taxa
tion rules and fee and nlso introduced 
court-fees— double hardship. In Dis
trict courts say in Alipur, they pay one 
cost, 10 per cent ad valorem court-fees 
but here we pay both due to recent 
change— both court-fees and old Ori
ginal Side costs. ,

MR. CHAIRMAN: About court-fees 
and costs we will presently come, but 
so far as this delay is concerned would 
you agree that something should be 
incorporated in the Code so that delay 
in procedural matters is reduced as far 
as possible and practicable?

SHRI BANERJEE: In small matters 
that can be done. Sometimes there is 
a very big misappropriation case which 
needs probe into the books of the other 
side which takes considerable time and 
it would be wrong to assume that only 
lawyers are responsible for delay. 
Take your CBI—they take long time 
in investigating a matter. Every- 
things depends upon the extent of in
vestigation that you have got to make 
for the purpose of coming to a con
clusion. Therefore. I say, it is rather 
difficult. If you place simple matters 
and difficult matters in the same 
place it would be a 'mistake. Take 
for instance the vsry big case of 
Bhawal—I am sure you have heard 
o f the case. That case was con
ducted by a very eminent Counsel 
who happened to be my uncle, Mr.

A . Chowdhury. The case went for 
years before the Special Judge but 
judgement was delivered quickly. 
Now, for the purpose of making 
cross-examination effective large 
volumes of letters, correspondence 
books of accounts and large exhibits 
were examined and it took long 
time. If you have got to do that one 
inflexible rule regarding discovery 
and inspection would not achieve the 
object.

Sir, I know that Bhawal case. I 
have some experience of criminal 
cases as well because I was in charge 
of all the big cases as a Standing 
Counsel. I was the Standing Counsel 
o f the Government of West Bengal for 
seven years. The point is that much 
depends sometimes on the judge. One 
of the reasons of the delay is that we 
stick to old and are not willing to 
change. Even now, today in the 
Original Side of the Calcutta High 
Court, where the Judge is an Indian, 
the counsel of both sides are Indians, 
the witnesses are all Indians, every 
question is put in English. Every 
question is translated into English. 
Isn’t it duplication, Sir? Sir, T have 
no difficulty in cross-examining in 
Bengali, I will do that with greatest 
pleasure. But it affects many. Many 
will immediately decline and say that 
they cannot have effective cross
examination if they are insisted upon 
to cross-examine in Bengali. But, 
Sir, that is not true in the district 
courts. So, this process of transla
tion and re-translation etc. duplicates 
matters and takes considerable time 
which can be avoided. Next, Sir, 
is recording. We could have a Tape 
Recorder if we like. But nobody 
has ever thought o f it. In the 
districts the entire evidence is taken 
down by pen by the Judges.

MR. CHAIRMAN: Not only taken
but the evidence has to be read and 
signed by the witnesses.

SHRI BANERJEE: Yes, Sir, you
have to ask the witness and get the 
evidence signed by h im . These 
procedural delays can be avoided by 
the use of tape recorders. There i*
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n o reason why we cannot do that. 
And even for that matter dictaphone 
can be used. You can dictate 
something over the dictaphone and 
the typist could type that later.

MR. CHAIRMAN : We will have
to wait for sometime for all these
things.

SHRI BANERJEE : Sir, we will
hug and cling to the old and never 
need any change!

MR. CHAIRM AN: Well, under
the present circumstances, we must 
find a via media.

SHRI BANERJEE: Sir, I have
iorgotten to mention one thing. In 
the Original Side of the Calcutta 
High Court, the Judge is bound to 
take down evidence as it goes. If 
you say, ‘What is your name’, it will 
be recorded 'what is your name’ . 
The answer also will have to be 
recorded, viz., ‘My name is John’ etc. 
etc. This system has got its virtue 
in the sense that you cannot put 
something to suit the judge’s own 
ideas about the witness. You have 
got to take dcrwn the evidence 
verbatim. If it is verbatim evidence 
then why should not there be a tape 
recorder?

MR. CHAIRMAN : The idea is
good . But the tape recorder has
also to be played back. Then 
regarding court fee, what do you 
think of reducing the cost? How to 
help the poor and indigent litigants 
particularly? Some provisions should 
be there?

SHRI BANERJEE: Sir, it can be
readily answered. Reduction of cost 
is not that what you want. In India, 
the Government is not minded to 
reduce the cost, the Government is 
Tninded to get money out of it. This 
question, I remember, was raised by 
I>r. Katju when he sent for me 
when he was revising the Code of 
Criminal Procedure. The court lee, 
is a system, if T am not wrong*, which

is not to be found anywhere else. 
India is the country where you will 
have to pay 104% &d valorem as 
court fee before you come to Court. 
For instance, if an honest person 
takes a loan of Rs. 1 lakh from me 
and is unable to pay that—not for 
any dishonesty but for any business 
loss or something like that—and if 
I file a suit for the recovery o f the 
said sum of Rs. 1 lakh, then 
immediately I will have to give 
Rs. 10,000/- as court fee. Then 
the matter comes up before the 
court and for contesting the matter 
7% will have to be paid to the 
lawyer. Then the decree is drawn 
up etc. etc. It means that I the poor 
lender have to pay Rs. 33,000/- from 
my pocket which also will have to be 
borne by the man to whom money 
was lent, if I win the case. But the 
government does not lose anything.
I would submit, Sir, that if it is in 
your mind to help the poor litigants 
then certainly you should not impose 
court fees. Think how much the 
pleader gets—7% at the most. But 
you are paying the man who decides 
such cases of lakhs and lakhs of 
rupees and worst amount. I think 
they get an amount which is even 
less than what a cook gets. In the 
subordinate courts they gert a paltry 
amount and in the ultimate stage they 
may get Rs. 1,200/- or 1,400/- at best. 
But, Sir, you are charging 10 to 12t% 
a«? ad valorem court fee. I think in 
Madras there is no limit but in 
West Bengal, Rs. 11,000/- is the 
maximum amount that you are called 
upon to pay irrespective of the value 
of the suit. How will you reduce the 
cost if you persist in maintaining the 
court fee system?

MR. CHAIRMAN : Court fee is one 
of the heavy items of cost. But there 
are other costs.

SHRI BANERJEE : That is insigni
ficant. In mofussil it is only twelve 
annas. But here for every step you 
take, you have got to pay money. Then 
you get certified copy of the evidence 
on payment. Right from the begin-
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ning to the end you go on paying. 
For instituting a suit you have to 
t>ay for affidavit of documents.

MR. CHAIRMAN; If you want to 
reduce the cost you suggest to reduce 
the court fees—is not it?

SHRI BANERJEE: There are no
heavy items of course if you do not 
like to get the whole record 
translated. This translation makes 
you to pay court fee for the second 
time. Supposing if the documents 
o f the subordinate judge are sent in 
the High Court these documents and 
papers are to be translated in 
English. Therefore the whole thing 
will cost a heavy amount of court 
fees for the purpose of an appeal. 
Even if you go to Supreme Court, so 
many volumes of papers, books and 
documents will have to be sent 
there—you cannot reduce the cost.

MR. CHAIRMAN : I would now
like to say about the cost of lawyers. 
Though the fees of the lawyers are 
within the permissible limit still very 
many parties say that they pay the 
lawyers higher amount than the 
permissible limit. So, it becomes 
difficult for the indigent and poor 
litigants who depend mostly on 
lending money to pay the cost of 
their lawyers in that way. Do you 
suggest, what can be done?

SHRI BANERJEE : You can make
a clause that the suits below 5,000, 
or suits below 10,000 and suits above 
10,000 and you just fix what fees will 
have to be paid. Poor men’s limit 
is 5,000 or even below upto R s. 
2,000/-. It falls under the jurisdiction 
o f small cause. It does not matter 
if the fees are very much less. Fees 
should be on percentage basis—5% 
or something about that. But so far 
as court fees of over 10,000 are 
concerned the poor man has nothing 
to do with it.

MR. CHAIRMAN: Do you think
that similar system should be intro
duced all over the country for the 
poor and deserving litigants so that 
they get justice in the courts both

criminal and civil and for that reason 
do you consider that some legislative 
measure should be done?

SHRI BANERJEE : Sir, Legal Aid
Society is there. But, I do not see 
very many cases or persons are 
getting assistance from the Legal 
Assistance Society. You know, Sir, 
about suits where a man declares 
that he has no money at all, the judge 
investigates and if he is satisfied that 
the man has no money either to pay 
the court fees or to pay any lawyer 
then the lawyer is appointed for the 
purpose of conducting the case. But, 
so far as the High Court is concerned 
the number of such cases are very 
few, though provision is there. In 
England they have also the Legal 
Aid Society. They are doing their 
functions properly. So, if this can 
be developed some more assistance 
can be given to the poor litigants.

MR. CHAIRMAN: You have high
lighted about the general principles 
and the delay, the legal aid and cost 
of suits. May I request Mr. Gupta 
to say something about other points?

SHRI G U PTA : Since you are
going over to new topics some of the 
points noted by me also cover those 
points. My points are, minimising 
the time and minimising the cost. 
So far as minimising the time is 
concerned, I see that the total time 
taken in a litigation can probably be 
divided into two parts—first isr 
procedural and the second is, judicial. 
My learned friend Mr. Banerjee has 
made a point that there should be 
time limit for delivery of judgment. 
I think, it can be easily extended to 
the procedural part also, but it is 
very difficult to extend to the judicial 
pp^t. There are stringent provisions 
in the Code already. Where a party 
is in default of procedural acts. T 
draw the attention to Order 9, rule 5. 
The time of threo months ?s nut down 
to one month. I feel this should be 
extended in other procedural acts to* 
be done by a party. For example, in 
District Court, much time is taken for
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jfiiing a wTitten statement. I have 
iound on several occasions that a party 
had taken one or even two years to 
file a written statement. So, I 
suggest that a time limit should be 
fixed for filing the written statement.

MR. CHAIRMAN : Some of the
.steps can simultaneously be taken one 
-after another to decide what limits 
can be prescribed out of which all 
procedural matters should be success
fully applied with. Do you agree 
that the evidence should be such that 
the procedural acts would prescribe 
♦day to day hearing? Is it possible?

SHRI G U PTA : Certainly it is
possible.

MR. CHAIRMAN: What is your
•experience about the quality of 
judges— do they try to deal with a 
number of cases in a day?

SHRI GUPTA: In our Original 
Side-day to day only one case is 
.finished. No second case is permitted. 
Whatever may be the number of 
witnesses. But in the district court, 
after 2 or 3 days hearing there may 
'he an adjournment for a fortnight. 
There are various stages of the case. 
First o f all, written statement. 
Secondly, disclosing the documents. 
Thirdly, inspection. After that the 
♦case will be ready for hearing. The 
court does not have any time to go 
through the records, unless and until 
arrears are cleared up. It is true 
that adjournments are liberally 
granted. It is also true that adjourn
ments are misused from the lawyers 
point of view and also party point 
o f view th'ev misuse this adjournmen . 
At the same time I feel one provision 
in the Bill is far too stringent and 
may not do justice in a particular 
case i. e. if a lawyer is engaged in 
another court, on that ground i e 
adjournment is likely to be refused. 
I believe Clause 89 may 
injustice. This provision is ulti
mately rests with the discretion of 

the court*. If any lawyer is engaged 
in another court, and on that 
'if adjournment is it

create a great hardship on the part 
of the client.

MR. CHAIRMAN: What practice
followed if the courts are situated in 
one place or different places?

SHRI G U PTA: Sir, you will
kindly find at page 36 of the proposed 
amendment Bill where it is mentioned 
that the fact that the pleader of a 
party is engaged in another court, 
shall not be a ground for adjourn
ment. So, the court is powerless. 
You will find, Sir, at *d’ in the 
proposed amendment Bill where the 
illness of a pleader or his inability 
to conduct the case, for any reason  ̂
other than his being engaged in 
another court, is put forward as a 
ground for adjournment, the court 
shall not grant the adjournment 
unless it is satisfied that the party 
applying for adjournment could not 
have engaged another pleader in time. 
I believe thtft Clause 4C’ may be re
considered from that point of view.

MR. CHAIRMAN: Are you wanting 
total removal of the clause or partial 
modification of the Clause?

SHRI GUPTA: I think that this 
question of adjournment should be 
reconsidered from that point of vi*»w. 
So, my submssion would be that the 
question of adjournment should be 
treated in an administrative manner. 
It should be left to the judges' dis
cretion. Administrative control can be 
exercised by the Chief justice of the 
High Court and in the lower court 
administrative control can be exercis
ed by the District Judges.

MR. CHAIRMAN: What is your 
views about (d) & (e )?

SHRI GUPTA: Alternative arrange
ments may be possible in small eases. 
But if a lawyer has been engaged in a 
big case, it will take quite *ome time 
for another lawyer to take up the 
matter. For example if 20 witnesses 
have to be examined, the lawyer will
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have to scrutinise various documents 
and naturally 30 to 40 days will be re
quired to get ready for the hearing of 
the case.

MR. CHAIRMAN: You are want
ing that the Clause should be reconsi
dered.

SHRI GUPTA: Yes Sir. On this 
point already discussed here. I do not 
have any more point excepting the 
legal aid. 1 believe in England, it is 
under State provision.

MR. CHAIRMAN: The Committee
wants proper recommendation from 
the witnesses and this is the object of 
the Bill.

SHRI BANERJEE: I would like to 
tell you something relating to the 
Order 41 of Rule 5. If you kindly look 
into that in this way that if there is 
money decree and prefer for an appeal, 
then the court says well, you will 
have to furnish security for the entire 
amount. Now. that is a hardship and 
it may be a glaring mistake on the 
part of the learned judges. Do you 
say, you must pay the entire security, 
which means practically telling get 
out? I have heard over and over 
again, the court observing that we are 
powerless in the matter. You must 
furnish security for the entire amount.
I humbly submit that it is nothing but 
denying justice. In many cases the 
judge may have gone entirely wrong
I know one particular case which is 
in my hands. The suit was struck 
out and the judgment delivered with
out jurisdiction. Then when the man 
appealed, the court said, sorry, we 
cannot do anything, you first furnish 
the entire amount of the decree. The 
man ha» not got cash money and pro
perties. Well, therefore, in a proper 
case the court should be given th* 
right to direct security to be furnished 
but some amount of elasticity should 
be there and complete rigidity amo
unts to denial of justice. That is my 
point

MR. CHAIRMAN: But will not that 
discretion be taken undue advantage 
o f by unscrupulous people?

SHRI BANERJEE: Sir, if I may 
say, what are the judges there for? 
After all, if that little bit of discretion 
is not left to the judges, then they are 
not worthy of sitting on the chairs 
they are sitting on. Some amount of 
discretion must be given to the judge 
for the purpose of doing justice to the 
case.

MR. CHAIRMAN: You are pointing 
out cases where there is real hardship. 
In that case a proviso will have to be 
added here and that will have to be 
qualified.

SHRI BANERJEE: That will have 
to be done. If judicial discretion is 
there, it is there. Now, the next point 
that I would like you to consider Is 
this. It will sound rather severe. If 
you kindly turn to page 34 of the BilL 
“The State Government may, at any 
time, having* regard to the maters 
specified in sub-rule (2), by general 
or special order, direct that any person 
or class of persons shall not be remo
ved fro'm the prison in which he or 
they may be confined or detained, and 
thereupon, so long as the order re
mains in force, no order made under 
rule 2, whether before or after the 
order of the State Government, shall 
have effect in respect of such person 
or class of persons.” Now, what is the 
effect of this? Supposing a man is in 
prison and the State Government 
chooses to pass an Order. Well, you 
cannot pass a decree. Now, before you 
come t0 that order 4(a), first you 
kindly look to Order 2. “Where it ap
pears to a court that the evidence of 
a person confined or detained in a pri
son within the State is material in a 
suit, the court may make an Order 
requiring the officer incharge of the 
prison to produce that person before 
the court to give evidence” . I have 
seen that even "before these changes, 
a man was brought from prison and 
he deposed in a case. Rule 4 says that



if the State Government makes an or
der, he shall not be produced in a 
court. That means, there will be pro
ceeding and you cannct pass a decree 
without ever hearing.

MR, CHAIRMAN: Could not that 
person be examined on commission?

SHRI BANERJEE: Who will take
the commission? The lawyers will 
have to go to the jail. The point is that 
if a man is in prison, if he deposes in 
prison, I will have to. take my lawyers 
in jail to cross-examine him and the 
man may not be in Calcutta. We have 
jails all over West Bengal— in North 
Bengal, in Jalpaiguri and in Darjeel
ing and other places. Supposing a man 
is kept in Jalpaiguri Jail in North 
Bengal. We shall all have to go to 
North Bengal to cross-examine him 
and why? What is the danger? The 
man is already in custody, the man is 
already convicted. In my experience 
there will be no difficulty created by 
the law as it now stands. Wh£t i3 
the difficulty on the part of the gov
ernment to produce a convicted man 
before the High Court to give his 
evidence?

MR. CHAIRMAN: Have you consi
dered the proviso to rule 2?

SHRI BANERJEE: But rule 4 is 
total prohibition in certain cases. Sir, 
let us be frank. Are you thinking of 
MlSA cases. The point is that if the 
Naxalites are there? they are,there but 
if you by this process are thinking of 
giving birth to fresh Naxalites
I would not be surprised. The point 
that I am making is how is the gov
ernment inconvenienced if the man 
is produced before the court for the 
purpose of giving evidence. Take for 
instance, under the Criminal Proce. 
dure Code today every accused has 
the right to give evidence and he 
does it. If he wants to give evidence, 
he comes out of custody and gives 
his evidence in court. In the worst 
of murder cases such a procedure is 
followed. A ll that I am asking you 
to consider is what will be the 
difficulty on the part of the gov

ernment to produce a man from prison 
before the court? That is one of the 
rarest things that I see.

MR. CHAIRMAN: What is your
concrete suggestion? Is it thaf rule
2 is enough?

SHRI BANERJEE: Yes. By the way, 
it reminds me of a case which was 
being conducted by then Mr. Sudhi- 
ranjan Das, a member o f the Calcutta 
Bar. A  man was accused for setting 
fire to a jute godown of his in East 
Bengal. The man was charged for 
arson and he was convicted and sen
tenced to imprisonment for seven 
years. Then the convicted man filed 
a case against the insurance company 
in the Calcutta High Court. The man 
was brought in chains to the High 
Court and as a convicted man he gave 
evidence on his own behalf saying 
that it was not a case of deliberate 
arson and he was entitled to claim 
the money from the insurance com
pany. Mr. Justice Pankridge decreed 
the suit saying that no the man is 
justly and properly entitled to the 
amount claimed by him, in other 
words, the conviction is wrong. He 
came and gave evidence and he had 
been sent to prison for seven years for 
charge of arson. That is the only case 
which I remember in my long legal 
experience where a convicted man was 
brought from prison to give evidence 
in a case. That is why I say it is a 
rare thing. The only other types of 
cases that I can think of are the MISA 
cases or the Naxalites and who else 
are you thinking of? Why should not 
the same procedure of Criminal Pro
cedure Code apply to these civil cases 
also? I remember another case. A 
man who was convicted was brought 
to the High Court Calcutta to give 
evidence in a Bengal Laxmi Insurance 
case. The man was brought in hand
cuffs. The first thing Mr. Justice 
Philip Buckland said, take of his hand
cuffs immediately, you have no right 
to bring a man in chains to a court, he 
is a free citizen here and you have no> 
right to put handcuffs or anything or* 
him here. Liberty of a subject is not
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to be treated in that fashion because 
a man is in jail today. He may be 
imprisoned after a trial. He may be 
imprisoned without a trial. If a man 
is imprisoned without a trial under 
the Maintenance of Internal Security 
Act, should such enormous power be 
given to executive Government?

MR. CHAIRMAN: Mr. Banerjee
that is a very wide subject and also 
very important subject, but for our 
limited purpose this rule where a pri
soner is in jail and Government 
would not allow him to be brought to 
the court, under rule 2 a prisoner with
in 50 kilometers or so is permitted to 
be brought to the court and to give 
evidence.

SHRI BANERJEE: You are over
looking two words— ‘person or class 
o f persons*. It means that it is not 
confined to any individual, i.e. this 
class of people will not be permitted 
to  go. . .Therefore, you are not consi
dering individual case.

MR. CHAIRMAN: I am confining
to a particular case. Here is a person, 
or any person is to be brought to the 
court. He is prevented by State rule— 
one person or class of persons. We 
want them to be examined. Normal
ly, it should be done in court and rule
2 provides for persons as to how they 
can be brought on court. With 
that you are agreement. I am 
trying to find out what can be a possi
ble solution. One is, of course, you 
are opposed to it. That is your first 
proposition. But whether it can also 
be said that this prison must be allow
ed to be examined on commission and 
if he is examined on commission while 
he is still In prison, the cost is to be 
met by the State. I think that will 
meet the requirements of the Civil 
Procedure Code. Anyway, we will 
examine your objection and also pro
bable solution.

SHRI GUPTA: Sir# I would like to 
put on record that I do not support

what has been stated by Mr. Banerjee. 
May I justify the reason why I say so. 
I would like to draw your attention 
to the provision of clause 4(2).

MR. CHAIRMAN: There are 4(2)
(a) (b) (c).

SHRI BANERJEE: (c) would cover 
the whole thing.

SHRI GUPTA: In Criminal Courts 
there are special security provisions 
for trial of a man under strict security 
condition. That may not be available 
in a civil suit.

MR. CHAIRMAN: Our minds are 
open and we will apply our minds 
fully when we consider the clauses 
of the Bill at proper time. We frave 
noted what Mr. Banerjee and Mr. 
Gupta have stated.

SHRI BANERJEE: My next point is, 
the legislature should make provision 
as to what is called a 'pro-iiiter-see- 
suo proceeding. I will explain. It is 
like this: A  files a suit against B, 
obtains an order for the appointment 
of a Receiver. The Receiver comes 
and attaches, not the property of the 
defendant B, but the property of C. If 
C comes and objects, or prevents the 
Receiver, he is likely to be hauled 
upon on contempt of court. Under 
the law there is a provision which they 
call pro-inter-5*2e-.stio, i.e., a person 
aggrieved can make an application to 
the court saying, I am not a party to 
the said dispute between A and B. 
The property attached is mine. It has 
nothing to do with A and B, please 
release my property. This subject 
has been dealt with—if you will kindly 
make a note—in Halsbury’s Laws of 
England, 3rd Edition, Volume XVI, at 
pp. 71-72, and you will find therein 
the text of a writer Of the eminence 
of Sir John Woodroffe—Woodroffe’s 
Laws of Receiver, pp. 72-73, on the 
same subject. I think it is fit and 
proper to have some such provision 
here also.

MR. CHAIRMAN: I now request 
Shri Gupta to make his submissions
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on the main points and if he so de
sires he can kindly supplement these 
by writing and sending them to the 
Lok Sabha Secretariat within Janu
ary. This will serve the purpose.

SHRI GUPTA: I believe the omis
sion of the definition of the prelimi
nary decree is not right because order 
34 is being amended. Preliminary de
crees are very necessary at least in 
two very important cases: (i) suit for 
accounts and (ii) partition suits.

Next, on page 3, clause 7, there is 
an ‘Explanation’ with regard to juris
diction of a court. The language ex
pressed is “ ___  the cause of action
shall, in the absence of any term in 
the contract to the contrary, be deem
ed to arise . . . .  ”

SHRI S. K. MAITRA (Joint Secy. 
Ministry of Law): That is there be
cause in certain contracts provisions 
are there. That is why safeguards are 
made.

SHRI GUPTA: Putting it here may 
cause reflection On other cases not 
covered by this expression. My sub
mission is that the general law should 
be there as it is.

As regards the question of second 
appeal, the scheme of this code 
appears to be: (i) revision is abolish
ed and (ii) letters patent appeal in 
the case of second appeal is abolished. 
With regard to section 100 when an 
appeal is admitted it is confined to a 
substantial question of law (page 13). 
There has recently been amendment 
of article 133 which means that Sup
reme Court has no legal concern with 
the justice of the case; it is more 
concerned with laying down the law. 
Supreme Court observed in a parti
cular case that the judgment may be 
incorrect but we are not here to cor
rect every incorrect judgment. You 
will be able to get justice from the 
High Court. When the amplitude of 
Supreme Court’s power is being res
tricted and when letters patent appeal 
is abolished, I think the further step

of abolition of High Court’s power 
should not be taken. My suggestion 
is that the law has been well settled 
in section 100. By introducing new 
word will be entering into new 
fields as to what do we mean by the 
words “substantial question of law” 
Since curtailment is being taken placfe 
in many fields, my personal feeling ife 
that sec. 100 should be allowed to re
main as it is.

MR. CHAIRMAN: If the words 
“ substantial”  and “certification” are 
omitted, will you have any objection?

SHRI GUPTA: My submission is 
that the word “Law” is already thetfe 
in the existing section 100. Question 
is whether we should change it or 
not—law and usage. The ambit of 
Section 100 has been laid down by a 
series of judicial decision.

Mr . CHAIRMAN: From the amend
ing section if this word “Law” is taken 
away and ‘^certification” is taken away 
what is the position?

SHRI GUPTA: Position will not be 
much different because in the exist
ing section it is ‘usage having the 
force of law' and the word ‘usage* is 
a misnomer.

MR. CHAIRMAN: What is the in
terpretation of the court about ‘usage 
having the force of law’. It is private 
custom and it is not substantial law?

SHRI GUPTA: That’s right.

MR. CHAIRMAN: Any way, we will 
examine this objection. I don’t know 
what will be the solution, but I will 
examine it in due course.

Now, Section 115 has been sought 
to be omitted and you have suggested 
that it should remain, and Art. 227 
has been referred to. In the Notes 
the purpose of omission is that Art. 
227 covers everything and therefore 
there is no need of Sec. 115 any more. 
Now, you take your time and prepare 
a note on that and kindly send the 
same to us for our help. That is, in
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Art. 227 clause 1 as illustrated by 
clause 2 certain things are stipulated. 
Art. 227, clause (2) says, notwith
standing the generality of clause 1 
following things would come under 
the superintendence of the High Court, 
call for returns etc., on the 6ther 
hand, Sec. 115 as it stipulates certain 
other things which in revision the 
court has to look into, if the Sub
ordinate court has not exercised its 
jurisdiction or exercised its jurisdic
tion illegally and so on and so forth 
and therefore, this provision of Sec. 
115 is not necessary. I  would request 
you to send us your considered opin
ion on this particular section since you 
have urged for its retention point it 
that when 227 is there it will take 
care of all these things and so Sec. 
115 is not necessary.

SHRI GUPTA; I said that if you 
want to take away the powers of the 
High Court then if that is the reason 
for Sec. 115— that is one aspect, but 
if the reason is that Art. 227 is there 
and so there is atnpl^ jurisdiction of 
the High Court and therefore it should 
not remain, that is another thing. But 
if it is a question of reducing the 
jurisdiction of the High Court then 
227 should be removed also along with 
115.

MR. CHAIRMAN: Your proposition 
is that both should remain.

SHRI GUPTA: Yes.

SHRI BANERJEE: I may point out 
that Sec. 115 of the C. P. C. was simi
lar to Sec. 439 of the Cr. P. C., prac
tically the same. 439 has been re
numbered in the new Cr. P. Code. If 
that can remairT why not 115. And 
Art. 227 is there to cover all your 
sins. However, I will consider it care
fully and send you a written note.

SHRI S. K. MAITRA (Joint Secy., 
Ministry of Law): In the Cr. P. Code 
Sec. 438 is there under which Sessions 
Judge hearing revision has to refer 
to High Court, he should not dispose 
of an application for revision. But in 
the new Cr. P. Code Sessions Judges 
have also been given concurrent 
powers of revision and it has been 
drafted that way and High Court will 
entertain revision case from Sessions 
Judge and revision from lower courts 
will lie with Sessions Judge. Will 
that be acceptable?

SHRI BANERJEE: You see, if I may 
say so, a Munsif is a kutcha man.

SHRI S. K. MAITRA: That i* why 
from Munsifs order revision will like 
with District Judge.

SHRI BANERJEE: That is to say, 
Munsifs findings of facts are fipal— 
but Munsif is a kutcha fellow. ,

MR. CHAIRMAN : This is a con
troversial matter and so I request 
you to give your considered thought 
over it and send us a written note 
which will be of considerable help 
to us.

Now, on behalf of myself and my 
colleagues1 on the Committee I express 
our appreciation for the valuable sug
gestions you have made. I can assure 
you that we will give your suggestions 
our careful thought and consideration.

SHRI BANERJEE: We are also
grateful to you for the patient hear
ing you have given and for the long 
time you have allotted to us.

MR. CHAIRMAN: Thank you, very 
much.

(The Committee then adjourned)
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your attention to a direction to note 
that the evidence that you five  be
fore us would be treated as public 
and as such is liaible to be made pub
lic If you desire that all or any part

fore we start our
369
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o f your evidence should be treated 
as confidential it will be treated as 
such; but even so, the evidence will 
he made available to other members 
of Parliament. You have submitted 
a written memorandum on behalf of 
the Government. Do you like to give 
any evidence on this or any additional 
point.

SHRI MISRA: What I find from
the file, Mr. Patnaik who was then 
Addl. Secy, has submitted this.

MR. CHAIRMAN: This memoran
dum is before us and we will consider 
it. You should not confine your evi
dence to the written memorandum. 
You are welcome to give evidence as 
you like.

SHRI MISRA: The Secretary has
gone to Delhi in connection with In
ternational Law Conference. The 
Advocate General has also gone out 
o f  State. Although there is no order 
authorising me to speak on the memo
randum, when it is government 
memorandum I will support this.

MR. CHAIRMAN: We will take it
that you endorse this memorandum.

SHRI MISRA: I will refer to
Order 8 rule 1.

MR. CHAIRMAN: For the benefit
of the hon’ble members I will read 
Rule 1-

SHRI MISRA: Here filing of the
written statement has been made
obligatory. The word ‘may’ be omit
ted. My point is we must fix a time 
otherwise what I know from my ex
perience is that the defendant or
defendants take longer time to file
written statement.

MR. CHAIRMAN: The interpreta
tion as I understand would be the 
defendant need not necessarily or he 
is not obliged to file the written 
statement. But if this amendment is 
accepted whether he likes it or not, 
he will have to submit i t

SHRI MISRA: It would remain as 
it is. What I press is if we put some 
time limit it will hasten the trial of 
the suit. If he appears let him take 
two years time, but let him file the 
written statement, within the reason
able period.

SHRI MOHAMMAD TAHIR; Time 
is generally fixed not by the Court 
but by the Peskar.

SMT. SAVITRI SHYAM: It has
been left on Ihe discretion of the 
Court.

SHRI MISRA: I want to put a
limit on the time. If he does not file 
at the time of first hearing, the maxi
mum reasonable period should be 
three months. There are some 
peculiar suits where some papers will 
have to be collected.

MR. CHAIRMAN: We will consi
der so far Orissa Government is con
cerned that the time limit should not 
exceed 3 months.

SHRI MISRA: For the informa
tion of the Chairman I may say we 
have fixed some time limit in some 
other matters. For example, in pro
ceedings under section 145. We have 
different time limit within which time 
the case will be disposed of. On the 
other hand, it is a restriction on the 
party because the party has to file* 
the written statement.

M R. CHAIRMAN: Here you re
present the Government of Orissa. 
The Government of Orissa has been 
defendant in several cases. If you 
consider the Government of Orissa 
as the defendant requires to file a 
written statement and the court be
ing obliged not to grant time for 
the written statement beyond three 
months what will be the position. 
The discretion is with the court. I 
am just cautioning. The fact is courts 
are very lenient and as a result the 
party suffers. Our object of the Bi 
is to reduce the delay. Therefore we 
can appreciate that the Government 
of Orissa is coming forward to sug
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gest that there should be a time limit 
for filing the written statement. We 
will consider that.

SHRI MISRA: Now I will refer
Order 21 Rule 22. This notice is to 
come in two cases. One, where the 
decree is more than one year after 
the date of decree the execution is 
filed. Second, against the legal re
presentative of the party. My view 
in this regard is that one year is go
ing to be substituted by the word “two 
years” . We may delete this issue of 
notice in case of two years. We will 
confine it only when the execution is 
levied against the legal representative, 
and that no notice should be given 
in case where the execution is filed 
after two years time.

MR. CHAIRMAN: What will be
the date?

SHRI MISRA: This will be an
unnecessary proceeding.

SHRI S. K. MAITRA: Your point 
hâ s been partially met by this amend
ment. ! SJ

SHRI MISRA: I want complete
deletion of that clause. My point is 
why this provision has been made. 
If a decree is not executed within one 
year, this formal notice is to come 
first because in the meantime the 
decree might have been adjusted or 
satisfied. That can be achieved by 
issuing a straight notice. In case of 
legal representative I know there is 
difficulty because he might not have 
known the liability of those things.

MR. CHAIRMAN: We will exa
mine. But why this objection to 
issue notice. Let it be one year or 
two years. When the Court awards 
a decree it is for the decree holder 
to seek execution of the decree and 
within three years he has to do 1 
otherwise there will be time-barred. 
Anyway, we will examine it-

SHRI MISRA: I will refer to sec
tion 82. Here three months period is

given for satisfaction of the decree 
holder. Thereafter the court has 
been given power to extend it. The 
State is being put in the same foot
ing as an ordinary litigant.

MR. CHAIRMAN: so  you do not
want any time.

SHRI MISRA: After the decree is
passed the only question is payment 
of money. Regarding payment no 
budgetary difficulty would be there. 
It will be met from other contingency 
funds and all those things.

MR. CHAIRMAN: What ig your
experience. When Government hap
pens to be the judgment debtor, if a 
decress is passed, only execution re
mains, whether the execution proceed
ings have to be instituted under tnis 
section or Government have always 
honoured the decrees.

SHRI MISRA: If we have not
gone for appeal, we honour the de
cree. Some time is taken in arrang
ing payment.

MR. CHAIRMAN: Has there been 
any execution case against the Orissa 
Government by the decree holder?

SHRI MISRA: Execution cases
have been filed. In many cases we 
have applied and taken time for 
payment.

MR. CHAIRMAN: You are saying
when a decree is against Government 
no time or extension is necessary be
cause Government is supposed to 
satisfy the decree and would have no 
need for execution proceeding^.

SHRI MISRA; There will be need 
for execution proceedings. As soon 
as the decree is passed a notice is 
issued through the Government Plea
der or the Government Pleader in
forms the concerned Department and 
then the matter goes to the Law 
Deptt. ultimately. In this proccss 
three months period is not in many 
cases sufficient.
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SHBI S. K. MAITRA: He says Gov
-eminent should be put on par with 
other litigants. No time limit should 
toe given.

* MR. CHAIRMAN: Under section
this time is given to the Govern

ment. If they do not give within
three months this execution takes 
place.

SHRI MISRA: We are deleting
Section 80.

MR. CHAIRMAN: If you want to
equate the State Government or the 
Government of India, any decree
against the Government should be 
treated on par with other defen
dants, in that case there is no need of 
Section 82 at all. Do you agree to 
the omission of Section 80?

SHRI MISRA: The whole of Sec
tion 82 would be omitted.

MR. CHAIRMAN: We will take
note of it.

SHRJ MISRA: Taking clue from
that I am suggesting that Govern
ment should not be given any privi
lege.

MR. CHAIRMAN: In that case
clauses 4 and 5 do not arise at oil 
"because there i'* no need of Section 
82.

SHRI MISRA: Although nothing
is said in this comment, I am per
sonally of the view that there is some 
meaning in keeping Section 80. It 
should not be deleted, if I may be 
permitted to say.

MR. CHAIRMAN: If you repre
sent the State Government, you 
should represent their view. Your 
‘Government’s point o f view is Sec- 
ion 8 2  should remain as it is.

SHRI MISRA: To be frank, I have
not obtained any order from the Gov
ernment what to say. We have for
mulated certain things and thereafter

it is a combination of both the opin
ions.

MR. CHAIRMAN: It will taks
sometime for us to give final decision 
because this involves the State Gov
ernment and you represent the State 
Government before us. I would sug
gest that you need not give us the 
final view on this Section. You may 
send us an extensive note on this 
after you duly consult and then we 
will decide whether Section 82 will 
gp or the proposed deletion of sub
clauses 4 and 5. In ypur evidence 
we take it as your personal view that 
Section 80 be deleted and Section 82 
also should go. But so far as Gov
ernment of Orissa’s view point is 
concerned you will take time lo con
sult them and send a note to us -after 
consideration. We will consider that. 
You may kindly send to us within 
January.

SHRI MISRA: I think thi* can 
remain in the statute for some more 
time to come because specially the 
women throughout India have not 
come up to that level; especially in 
Orissa, still a majority of them ob
serve purdah, and if they are brought 
to court, they can never stand the 
cross-examination and examination, 
and they will spoil their case.

SHRI MOHAMMAD TAHIR: So
you do not want that they should be 
compelled to come to the court?

SHRI MISRA: It is not a right, a
privilege. We do not want to discri
minate. This is just a privilege they 
are enjoying. With the progress of 
time we may completely omit it. They 
will ordinarily come. They will not 
remain behind purdah; but I think 
this may take time.

SHRI MOHAMMAD TAHIR: Even 
if they are forward there will be 
some who do not like to come to the 
court. So they should not be com
pelled to come to the court because
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in spite o f m6st advanced areas there 
may be some who will not like it.

SHRIMATI SAVITRI SHYAM: 
Why only those women who observe 
purdah? Why not everybody?

SHRI MISHRA: I have taken into 
consideration the reason what the 
Law Commission has recommended.
I think the whole area has not deve
loped. There are certain areas Orissa 
still observing purdah and this will 
give a handle to the unscrupulous 
litigants.

MR, CHAIRMAN: Now Mr. Mishra 
on this Clause also (Page 107) “Since 
now-a-days the situation of women is 
completely in consistence with the so
cial philosophy and the customs and 
manners of the present days consider
ably changed it is felt that no serious 
hvrdship is likely to be caused by the 
removal of the present exemption. 
This section is therefore omitted.*

But so far as the State of Orissa is 
concerned you feel that this deletion 
of this section at the present moment 
might cause some hardship to the 
women. On this also, as in Section 82, 
you kindly give us the considered 
views of the State Government. Well, 
in the charts here, the points that we 
have taken do not find place in the 
Memorandum before us, and, therefore,
I am suggesting now that you are plac
ing these points before us you have not 
finally consulted the State Govern
ment. A s in the case of Section 82, also 
in the case of Clause 47 you will obtain 
Government views and send it to us.

SHRI MISRA: I Will obtain
Government views and send to the 
Hon’tole Committee. Regarding this 
chart also I may inform the Chair
man and other members.. .

MR. CHAIRMAN: You will kindly 
address to the Lok Sabha Secretariat 
and that will come to us.

n. Orissa State Bar
Spokesman:

Sbrt S. Mohanty: Chairman
fThe witness was called in and 

he took his seat]

SHRI MISRA: Regarding the chart 
also no Government orders have been 
obtained as I find, because I was not 
incharge of this file.

MR. CHAIRMAN: We do not want 
to put you in embarrassing position 
afterwards. You are representing the 
State Government. These are far rea
ching legislative measures. Therefore, 
we are taking evidence of the Govern
ment. We are giving you time so that 
the considered views of the State Gov
ernment will be sent to the Committee. 
That will carry more weight. That is 
why you will kindly club this along 
with the points you are making and 
any other points also Government 
likes to consider. You have some 
more time. Any other points? At least 
we have got some partial information 
I will call it tentative.

SHRI MISRA: I will do it svithin
January. This also I have to place be
fore the Government, because as I 
find no Government orders have been 
taken.

MR. CHAIRMAN: Your S e c ta r y  
has gone to Delhi. When he comes, you 
discuss with him and discuss with the 
Government and get thejr feelings and 
send us in January in a modified form. 
For the time being we take it j* ten
tative.

Before you withdraw, I, on, my be
half and on behalf of the Committee 
express my sincere gratitude for the 
cooperation you and the Government 
have £iven to us and r ’ so th« v i 
tality the Government have extended 
to us us. You will formally convey our 
appreciation and feelings to the State 
Government.

Thank you very much.

[The witness then withdrew] 
Council, Cuttack

MR. CHAIRMAN: Mr. Mohanty bo- 
fore we enter into the evict ce I 
would invite your attention to the 
Direction for giving evidence before
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the Committee. If you desire any part 
of it to be confidential you can do so. 
But in that case it will be made avail
able to other members.

You have put a Memorandum before 
us and also the replies to the question
naire. Our members have got both 
these materials. You are welcome to 
give oral evidence and elal>orate and 
emphasise on whatever points you like.

SHRI MOHANTY: Shall I take
oath?

MR. CHAIRMAN: No, it is only a 
formality as in the courts.

SHRI MOHANTY: Mr. Chairman,
Sir, so far as our comments are con
cerned, within the time available, 
we have concentrated on some of 
the provisions. The first one is regard
ing Section 20 of the Civil Procedure 
Code about the place of suing, The 
proposed amendment suggests that the 
cause of action will be deemed to arise 
where the corporation has it§ princi
pal office. Supposing the principal office 
was at Calcutta. It was shifted to 
Delhi. Then if he files a suit at Delhi 
it will cause hardship to the debtor 
of the firm who lives in Calcutta.

MR. CHAIRMAN: You are referring 
to Clause 7—Explanation I: “The
Corporation shall -----principal office
in India.”

SHRI MOHANTY: Sir, what I say is 
a Corporation may have its office at 
Calcutta at the time of transaction. 
If it shifts its business to Delhi 
that would enable the Corporation 
to file a suit at Delhi also against 
the debtor o fC a lcu tta .

MR. CHAIRMAN: Your suggestion 
here in the Memorandum is that the 
existing Explanation should remain: 
“The Corporation shall be deeemed
to carry on business............ at any
place where it has a subordinate 
office” .

SHRI MOHANTY: Now suppose we 
have a Corporation having their 
principal office at Calcutta with sub
ordinate office at Cuttack, Berhaimpur. 
Now as the Explanation stand it 
is deemed to be carrying on business 
in all these places. What can be the 
objection to it by amending it that it 
shall be deemed to be carrying on 
business only at the principal office?

MR. CHAIRMAN: I would request 
the Law Secretary to explain.

SHRI S. K. MAITRA: The place of 
suing is determined with reference to 
the place where the cause of action 
arises. So far as this Explanation is 
concerned it is concerned only with 
a Company or Corporation which is 
deemed to be carrying on its business 
at its principal office.

SHRI MOHANTY: Kindly look at 
Explantion II.

Simultaneously: “ In the suit for
recovery of money................................. "

SHRI S. K. MAITRA: This is diff
erent. A  suit can be filed anywhere 
where the contract was made or where 
the breach takes place or at the princi
pal office. These are the three places. If 
both parties contract the suit can be 
field at any of these three places. It 
cannot take away the right of the 
parties.

SHRI MOHANTY: 90 per cent of 
the contracts are entered into by or
dinary people. Of course big firms do 
like that.

SHRI S. K. M AITRA: You can
not help. They are not purdanasin 
ladies. If the contract was that the 
suit will be filed at Ahmedabad? 
"The cause of action shall be de
emed to arise ___ to whom money is
due” . At least this the law in England 
also. The debtor has to find out the 
creditor. This is the principle on which 
the English Law is based.
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SHRI MOHANTY: That is true. 

Taking into account the conditions in 
India, the instance which I have given, 
a business firm carrying on business 
in Calcutta suddenly shifts the busi
ness to Delhi and certain persons bor
rowed from the firm at Calcutta.

SHRI S. K. MAITRA: That is
always there.

SHRI MOHANTY: Not in the pre
sent C. P. C. This amendment will give 
that right to the business firm.

SHRI S. K. MAITRA: Law Commis
sion says “In respect of payment 
of debt . . . . . . . .  In this state of
law it will be desirable to make 
the clarification to the effect that in 
the absence of a direction to the con
trary in a suit for recovery of money 
cause of action will be deemed to 
arise at the place where the person to 
whom money is due resides” , This I 
think will actually resolve the contro
versy.

SHRI MOHANTY: May I suggest 
we can suitably amend it by saying 
that “at the place where the firm was 
carrying on business at the time the 
contract was entered into” , because 
we find in Orissa several persons go 
to Calcutta and file suits in Calcutta 
courts against the debtors and get ex  
parte decrees.

MR. CHAIRMAN: They enter into 
the contract here but the party files 
the suit at Calcutta.

SHRI MOHANTY: At the time of 
the contract.

SHRI S. K. MAITRA: Arising in
part.

SHRI MOHANTY: No, I am taking 
about the plaintiff. Even if in part it 
arises at Delhi, he can sue at Delhi. 
If the cause of action in part arises at 
Delhi where the Corporation is car
rying on TTs business, it c£n file a suit 
at Delhi.

MR. CHAIRMAN: Anyway this 
whole thing, what you have expressed 
in the memorandum and what you 
have told now will all be considered*

SHRI MOHANTY: Next is section 
80. Of course I have given my reasons 
in my notes. I was Government Plea
der for 2 years. I know under 
section 80 notices were serving a very 
useful purpose. Sometimes at lower 
level the claims of outsiders are ignor. 
'ed. They do not attach any importance 
to it. But once under section 80 notice 
is given, the procedure is that Go
vernment Pleader will forward it to 
the Legal Remembrancer. Then the 
Legal Remembrancer will consult the 
Advocate General and at he higher 
level some decision is taken. At least 
in 10 per cent of the cases, the Go
vernment consider the claim and in
timate the party that you need not 
file a suit. So the section 80 notice 
serves an useful purpose.

MR. CHAIRMAN: Provided ihe
notice given under section 80 is ad
hered to and respected by Govern
ment. Then it will avoid the cost and 
the delay. But if it is not respected? 
Because Government sleeps over the 
notice. This is a general complaint 
There may be some good Govern
ments, some good Advisors to Govern
ment. They respond and they pay. 
Thereby the cost are avoided. But if 
it is not responded, then the plain
tiff has to wait for 2 months under this 
section.

SHRI S. K. MAITRA: You had been 
a Government Pleader for some time. 
In most cases technical objections are 
raised on the ground that notice under 
section 80 wa5 defective.

Supposing for argument sake I say, 
a provision is made that some sort of 
notice is to be given, but there should 
be no particular form and no defect 
in this notice can be pointed out and 
that cannot fetter the suit.

MR. CHAIRMAN: If this section 
80 is retained, any type of notice put

781 LS— 25
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ting the claim to t]>e Goveri>inent that 
unless you satisy the claims, siiit will 
be filed, will be sufficient. To-day sec
tion 80 notice is a replica o 1 the plaint. 
We will look into this

MR. MOHANTY: I am giving one 
instance. So far as railway claims are 
concerned, you give a notice under 
sfcction 77. I know from my experience 
that 60 percent of claim are settled 
after notice. I am taking about a 
stage before the suit is filed.

SHRI S. K. MAITRA: Modification 
of section 80 is acceptable?

MR. MOHANTY: Yes.

MR. CHAIRMAN: Then next clause.

MR. MOHANTY: Clause 29. It re
fers to decrees passed against go
vernment or Government Officers. The 
existing provision is that a time would 
be fixed. If the suit is contested, the 
Government is supposed to know it. 
The Government Pleader is supposed 
to know. So. I am against a further 
notice being given to the Govern
ment.

MR. CHAIRMAN: You are opposed 
to both the new clauses 4 and 5. You 
say that addition of sub-sections 4 
and 5 appears to be • unnecessary.

SHRI S. K. MAITRA: You agree to 
the rest?

MR. MOHANTY: I am referring
. to the amendment . in the light pf 

the existing section. Is an amendment 
necessary? If so, what is the purpose? 
The existing provisions are quite 
clear. Let us say that nomally the 
State appears through the Govern
ment Pleader. Judgement is passed. 
The Court fixes a time for satisfaction 
of the claim. This information comes 
to the Government Pleader and to the 
parties.

SHRI S. K. MAITRA: Thpt is true J 
most of the time. If it does not

satisfy, the Court, has tp send a 
report tp the Government Do you 
think it is good and proper that the 
Courts should be sending notice to 
the Government that such and such 
decrees have not been satisfied? Go
vernment knows that thp decree has 
been passed. What is the necessity? 
Unless this report is made, the decree 
cannot be executed. After this report.
3 months have to expire. Then the de
cree will be executable. So is it neces
sary in the present state of things 
that the Courts should be so subser
vient to the Government?

MR. MOHANTY: Amendment says 
notice to Government Pleader.

SHRI S. K. MAITRA: No report. No 
notice. Only the Government Pleader 
has to be intimated.

MR. CHAIRMAN: If it is a contes
ted suit, the Government is represen
ted through the Government Plea
der. As the Law Secretary is sugges
ting, this is a matter of the Court 
being required to report to the Go
vernment. Regarding the rest, you 
have no objection. Now next clause.

MR. MOHANTY: Now clause 34.

Abovt Rs, 3000 only appeal both on 
fact and law, that is what is going to 
be provided. So far as Orissa is con
cerned, it is a poor State in India. Now 
in the Constitution Article 133 amend
ment, you have omitted the test or 
valuation of Rs. 20,000. The right of 
appeal should be open to all, whether 
low or high valuation. Now by this 
you, say, if it is Rs. 3000 or above, 
then only a right of appeal both on 
fact and law would be available.

MR. CHAIRMAN: You want it to 
remain as it is. Money value of rupee 
has gone down. Do you like that this 
should be there?

SHRI MOHANTY: All the big
businessmen are gone, all the Zamin-
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dars are gone only some contracts and 
other things are there.

MR. CHAIRMAN: We will consider 
»• a t

SHRI MOHANTY: Sir, I may
kindly be excused, I am not speaking 
in the interest of the lawyers only. I 
am speaking as to how the provision 
will work, if section 100 is amended 
as proposed. Even at the state of ad
mission the points on which it is ad
mitted would be noted down and at 
the final hearing only these points can 
be canvassed. At the stage of admis
sion what is happening now is that if 
there is an arguable point of law, 
they admit it  Though there are more 
than one arguable points. At the time 
of final hearing* all points are argued. 
The present amendment means that 
at the stage of admission there will 
be full hearing of all points in the 
absence of the opposition party. The 
Court will note dcwn all the points on 
which appeal is being admitted. At 
the final hearing these points can only 
be canvassed?

SHRI S. K. MAITRA: Supposing
that provision is modified and it 
is said that those points which 
arises on the hearing and such other 
points as may arise after hearing the 
respondent, the Court, will consider 
that.

SHRI MOHANTY: I am pleading 
for the appellant? Will it not unnec
essarily extend the time for disposal? 
What we are doing is we are filing 
a second appeal. When we are filing 
the second appeal we are taking 8 to 
10 grounds. There is one legal ground 
which is pulpable. We urgje it. When 
the Judge finds it substantial, he ad
mits the second appeal.

SHRI S. K. MAITRA: When the
Judne admits and makes an order 
that the appeal will be heard 
that carries the necessary implication 
that there is a point of law involved.

What harm is there, if formulation of 
that point is done?

SHRI MOHANTY: The judge should 
consciously apply his mind but in 
many cases he does not.

MR. CHAIRMAN: Your note on 
clause 39 is in itself &n elaborate 
note. But you have not touched 2 
points. If you look to this clause—pro
posed section 100 at page 13 of the 
Bill compared with the section of the 
code a departure has been made in 
(respect of law, usage having the 
force of law the ground on which on 
second appeal may be admitted. The 
other is on the present provision the 
judgfe must certify on those substan
tial points of law on which he admits. 
The grounds must be recorded for non
admission so that party may go to the 
Supreme Court to seek redress. Unless 
grounds are there that point you have 
urged on this substantial question o f 
law, as you have is&id the present sec
tion as it stands should be retained. 
Even the second appeal i$ dismissed 
the Judge has to meet the points 
raised and give the reasons and say 
why he has rejected.

SHRI MOHANTY: This will unne
cessarily involve elaborate hearing.

MR. CHAIRMAN: If the second ap
peal is allowed these two things are 
necessary. There must be substantial 
law and the usage having the force *>f 
law. The other is obligation on the 
part of the judge to issue certificate 
then only he will give reasons for ad
mission. '

SHRI MOHANTY: The Supreme
Court have laid down what is a ques
tion of law for admitting a second ap
peal.

MR. CHAIRMAN: You want rea
sons for rejection should be recorded.

SHRI MOHANTY: I may tell
you frankly at the time of admission 
they hardly look to the grounds. They 
do not read the grounds. They hear 
the point of law. We urge and they
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look to it and tod  out if there is a 
question of law. At that time grounds 
are not referred, even at the time of 
argument as you know, if some point 
is not argued, they take it that it has 
not been argued. All these points will 
be argued in the presence of the res
pondent. So it is unnecessary. We are 
concerned whether there is substan
tial question of law. If that is there 
tore should not provide for elaborate 
hearing.

MR. CHAIRMAN: We will consider
it.

Clause 40:

SHRI MOHANTY: This has re
mained more than a century. The 
Judge has been given discretion to 
decide if he would grant leave. To 
err is human. While hearing the se
cond appeal the Judge may miss a 
point at the time of judgement -----

SHRI S. K. MAITRA: This prac
tically amounts to 3rd appeal.

Have you any information about 
any other country in the whole world 
where the system of third appeal is 
in vogue.

SHRI MOHANTY: I don't know.

SHRI S. K. MAITRA: In such cases 
can you not go to Supreme Court?

SHRI MOHANTY: Going to
Supreme Court is a luxury so far Oris
sa is concerned. Of course number of 
such cases are very small. They can 
also file a review.

SHRI S. K. MAITRA: You feel 
there is no need for it. The real 
point of law is involved, if it is a mis
take.

SHRI MOHANTY: Clause 41: It is 
not desirable to take way the right of 
appeal on the ground of low valuation.

MR. CHAIRMAN: We are also try. 
ing to raise the value of rupee.

MR. CHAIRMAN: Clause 42 (Sec
tion 103): We have already discussed 
this point in clause 39. You 3ay it 
should be left untouched. We will 
consider it.

SHRI MOHANTY: Clause 45 (Sec
tion 115): So far this has served so 
long a very useful purpose. Omission 
of section 115 will unnecessarily leng
then the period of pendency of suits. 
It will involve more trouble.

SHRI S. K. MAITRA: If the
same remedy is available in an
other provision what is the good of 
keeping two remedies?

SHRI MOHANTY: 227 is the Con
stitutional remedy. So far as Cal
cutta and Madras High Courts are 
concerned they hear the appeal under 
227 in a single Judge Court and in 
Orissa it is the Division Bench which 
dispose it o t  There is no need omit
ting this 115.

SHRI S. K. MAITRA: If parties can 
achieve their aim under Art. 227 why 
should you want this section to bo 
retained?

SHRI MOHANTY: This is more ex
pensive and elaborate process. If there 
is a revision ordinarily High Court is 
sues notice for admission and hearing. 
The other party appears. Mistakes if 
any are immediately rectified. The 
suit remains pending for a month or 
so. Most of the people would not be 
able to take advantage of Art. 227 to 
correct all these mistakes because it is 
an expensive method.

MR. CHAIRMAN: We have heard 
contrary views on this. But things are 
not very clear to us as yet. I would 
like to have your opinion on this. It 
was claimed here that adequate reme
dy is provided under Art. 227. I am 
not satisfied with that. I want
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If these things are anolgous, as it 
claim, the remedy available on Art. 
227 and 115 then there is no need of 
this duplication.

Art. 227 says “Every High C ourt... 
Art. 227 is elaborated by clause 2. 
Whether it is the same in section 115? 
To my mind 115 goes a little further 
beyond that. There are three things, 
that is, call for records, to have ex 
ercise over the lower Court, jurisdic
tion not Vested, has not exercised juris
diction which is vested and accom
modated legally. My only point is 
whether authority of superinten
dence will enable the High Court to 
take cognizance of these factors also.

SHHI MOHANTY: No, it is very
difficult. I may speak here cases where 
227 applies. If it can be otherwise—the 
remedied in appal or otherwise, the 
High Court may say that there is 
some remedy by way of appeal against 
final decision. Are you remediless till 
the decree is passed? On an appeal 
you may get adequate relief. So we 
should not interfere. We do not want 
to exercise the extraordinary juris
diction in such cases under the Con
stitution. They are doing this in so 
many cases.

MR. CHAIRMAN: When adequate 
relief is there under 227 why 115 
should be there.

SHRI S. K. MAITRA: Court may
refuse to exercise jurisdiction on the 
ground of existence of adequate re
medy.

MR. CHAIRMAN: We will see to
it.

SHRI MOHANTY: Clause 47 (Sec
tion 132): Deletion of Section 132 is
opposed.

Women are now saying that they 
are equal. But still seme exemption is 
necessary.

SHRI S. K. MAITRA: The paramo, 
unt task of deciding casca on the oral- 
evidence... (read out).

SHRI MOHANTY: We are also
facing such cases. We are examining 
in the chamber of judges.

SMT. SAVITRI SHYAM: What is 
your opinion?

SHRI MOHANTHY: That first thing 
is they are claiming to be equal. But 
some protection is necessary.

MR. CHAIRMAN: Your memo
randum is before us. We have gone 
through it. When witnesses come an<* 
appear in person, they are in disad
vantageous position. They need that 
the witnesses should be before the 
Judge and the other party is to see. 
The other thing is the society has 
changed. Therefore it is not necessary. 
Both things will have to be recom* 
ciled. You feel the time has not yet 
come to completely delete it.

SHRI MOHANTY: If it is pro
posed to do away with it, atleast some 
provision should be made for exam
ining the witness in the chamber.

MR. CHAIRMAN: When the Court 
holds a session in camera the coun
sel of both sides sit and take evidence.
If that is provided whether that will 
meet the present requirment of the 
people.

SHRI MOHANTY; Personally 1 
am in favour of retention o f the pro
vision though its application may be 
restricted to some extent.

MR. CHAIRMAN: Anyway we will 
examine how to reconcile your sug
gestion is some sort of laxity should 
be there. We will see.

SHRI MAHANTY: Clause 99
Rule 12(a). So far the criminal cases 
are concerned whether you commit an 
offence or not it is a limited question. 
The Judge feels that you cannot argue. 
Then he only orders for sentence. It
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ia only five minutes affair. But so 
far as civil litigation is concerned 
many intricate questions of law arise 
at th’e time of appeal, even at the 
time of admission of first appeal.

MR. CHAIRMAN: We will examine.

Clause 91: The same as before.

Whatever you have replied to the 
questions we have taken note of all 
these which are of general nature. 
You must be noticing the object of this 
Bill is to. avoid delay, to reduce the
cost and thirdly rule 8 (2 )........
So far the delay is concerned, some 
of the provisions have^ been made 
clear with that intention. All these 
have been doneTteeping in view the 
recommendation of the Law Commis
sion. We have to see whether they 
will meet the requirements to reduce 
the delay and unnecessary litigation.

SHRI MOHANTY: I feel when
this type of interogaiory cases are dis
cussed, mostly the other side takes 
time to file objections. After the 
objections are filed then it is 
heard, .then affidavit & fljbed. In 
that process 5 to 4  months elapsed 
in a suit. After all if you go to file a 
suit or if you take a defence, the on- 
ous is on you to prove. The intention 
is to shorten the procedure. But 
actually in practice it is lengthened.

SHRI S. K. MAITRA: That is seldom 
done.

MR. CHAIRMAN: Is it your experi
ence, even *fter the closure pf hearing 
long time is taken in giving the judg
ment?

SHRI MOHANTY: The H*gh
Court is very strict on this. In sub
ordinate courts at the time of inspec
tion if delay is noticed, the High 
Court also takes strong objection.

MR. CHAIRMAN: Do you auggftf 
any time limit to be prescribed for 
.giving the Judgment?

SHRI MOHANTY: If it becomes 
necessary.

SHRI MOHAMMED TAHIR: One 
point should be made clear. As you 
have said now after taking evidence 
and hearing cases sufficient time limit 
should be there for delivering the 
judgment. I think judgment should 
be delivered as quickly as possible 
after completing the hearing.

SHRI MOHANTY: Now the High 
Court is very strict.

MR. CHAIRMAN: Then that is well 
and good.

SHRI MOHANTY: Even if it is 
made, supposing in a particular case it 
•U not possible* then another forum has 
to be afforded.

MR. CHAIRMAN: Anyway all as
pects have to be considered. The idea 
is how to abridge the procedure. The 
other thii^g is regarding the cost of 
litigation.

SHRI MOHANTY: Now the court 
fee is going on rising. The State 
Governments in order to balance 
jfehĉ r budget are raising the court 
tee.

MR. CHAIRMAN: Whether it is
State Government or the Central Gov
ernment, the objective is to reduce the 
cost. You must know what are 
the items of cost. The court fee is one 
of the heavy items. Now if the cost is
io  be reduced, this heavy item con
tributing to the cost of litigation has 
also to be considered.

SHRI MOHANTY: In spite of the 
rising of prices the cost which is gran
ted to the successful party has not 
b*en enhanced to that extent. It is 
still low . So far as litigation is
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concerned, poverty itself is acting as 
an element

MR CHAIRMAN: You have said 
about reduction of court fees. What 
about the fees paid to the lawyers 
which contribute to tile cost of litiga
tion? We are trying to ascertain 
facts.

SHRI MOHANTY: The Parlia
ment is trying to enhance the salary 
of Judges. They are increasing the 
dearness allowance and other things. 
The fee is sanctioned in the High 
Court rules. Every party pays much 
more than that.

MR. CHAIRMAN: If the prescribed 
fee is not commensurate with the cost 
o f  living, that should he enhanced. But 
if the lawyers do get fees over the 
prescribed limit—nobody knows to 
what extent—whether anything can 
be done about it?

SHRI MOHANTY: The fee which 
is prescribed is not the fee which a 
party can give to a lawyer or the law
yer can charge. It is only the amo
unt which a successful party is enti
tled to recover from his adversary. 
The rules provide only that.

MR. CHAIRMAN: We are concern
ed with the total cost of litigation 
which is said to be very heavy parti
cularly for the poor litigants compar
ed to the affluent and influential ones. 
There is another question that will 
come later. You cannot totally abo
lish it. But we must strike a balance. 
The lawyers should not be allowed to 
take any amount of fees.

SHRI MOHANTY: Suppose I
am a junior, a beginner. There is a 
higger man like Mr. Daftary or Mr. 
Sitalvad. If a client has the luxury 
o f  engaging Daftry in a case, he can
not expect that he will do the case for 
Rs. 50 for which a Junior may agree. 
The Advocates Act does not prescribe 
fees.

MR. CHAIRMAN: It is not prescrU).
<ed or it needs to be prescribed

SHRI MOHANTY: Not in the Civil 
Procedure Code. It may be in the 
Advocates* Act.

MR. CHAIRMAN: Just as a poor 
litigant cannot be compared with an 
affluent one, similarly a junior Advo
cate is at a disadvantage against a 
bigger one.

SHRI MOHANTY: The value of 
work, thought or preparation which 
he can put is not necessarily under
valued.

MR. CHAIRMAN: It is a ticklish
question.

SHRI MOHAMMED TAHIR: Mr.
Chairman, I want to know the clear 
opinion of my learned witness as 
regards abolition o f court fees so far 
as the cost is concerned, The Law 
Commission is also in favour of aboli
tion of court fees. What is your opin
ion if the court fee is abolished?

MR. CHAIRMAN: They have said 
reduction. Supposing it is total abo
lition?

SHRI MOHANTY: That will be an 
ideal state of things.

MR. CHAIRMAN: We are not
thinking from the point of legislation, 
But nevertheless when the objective 
is reduction of cost, the court fee 
happens to be one of the heaviest 
items of cost of litigation. How t- ê 
Centre can do it? Then the States* 
complaint will be that it is a source 
of revenue to them. Uherefore they 
will be reluctant for its reduction un
less somebody reimburses or subsidis
es it.

SHRI MOHANTY: I may tell the 
Chairman that now there is a compe
tition. The Bengal rate is different 
from Kerala. Kerala values a suit at 
a particular rate and Bengal values it 
at lew. What is happening is that all 
suits which can be filed in eitffer of 
these two places are not filed ln Kerala 
but in West Bengal. So such things 
will crop up.
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MR. CHAIRMAN: Another point.

This being the state of affairs with 
various States lowering the court fees, 
it is a ticklish question. We do not 
know how to legislate and how to 
enforce. Then what remedies are 
available to the litigants who are at a 
disadvantage being poor as against 
the affluent ones to match against the 
legal remuneries? Now in Calcutta 
and some other places, they have got 
some sort of legal aid society. The 
Government of India is also thinking 
of doing something on that line. What 
is your idea about this legal aid?

SHRI MOHANTY: I have given
that in answer to questionnaire No. 6 
at page 2, of my memorandum.

“At the discretion of the Court. .. 
this concession be not misused.”

MR. CHAIRMAN: If the Court is 
satisfied that the litigant is poor and 
indigent and the case is good one, 
because sometimes frivolous cases are 
coming. Now any Hon’ble Member 
has to seek any information?

SMT. SAVITRI SHYAM: The top
most lawyers are being engaged in 
every important case. They have no 
time to attend to so many cases. ' So 
they take adjournment from the court. 
So it makes delay. While the junior 

.lawyers are suffering a lot they are 
not getting so much cost. Some of 
them are leaving the profession. What 
should be done that the topmost law
yers should not be engaged in nach 
and every case?'

SHRI MOHANTY: We have pro
vided in the Advocates’ Act two class
es of lawyers— Senior advocates and 
junior advocates. The senior advocates 
can only plead. They cannot appear, 
they cannot draft, they cannot re
ceive money. They must appear 
through junior whom they can pay. 
That is a matter to be provided in the 
Advocates* Act. They are bound to 
engage juniors.

SMT. SAVITRI SHYAM: In the 
. list of cases they are found every

where, at 5/6 places in Allahabad 
High Court. How that can be justi
fied? There must be some provisions 
that the juniors will do this and 
the seniors will do this. Then there 
will be no cases of adjournment.
Some suggestions should be given.

SHRI MOHANTY: Generally by
force of circumstances the seniors are 
pushed to High Courts and Supreme 
Court. They cannot go to the lower 
courts. Your question is the senior 
advocates are often called in the High 
Courts and the junior advocates are 
deprived to argtfe. Something should 
be done so that there is equal distri
bution or demarcation of work. I said 
that under the Advocates* Act they 
have made provision that the senior 
Advocates can only plead. They cannot 
appear, cannot draft, cannot receive 
money direct from the client and can
not receive instructions direct from 
the client. All this field is open to the 
juniors. That is how some assistance 
is given to the juniors. Now they have 
provided that an Advocate can be de
clared as a senior advocate only with 
his consent. If he disagrees he cannot 
be declared as a senior advocate.

MR. CHAIRMAN: To this I have a 
supplementary. Before the Advoca
tes* Act was enacted we h0d so many 
classes of lawyers, like, Muktearsr 
lawyers, advocates, barristers and 
so on. The Advocates’ Act levelled them 
down and called them all advocates. 
Even once Muktears are now having 
the same privileges as advocates. But 
there are two classes senior and junior. 
Supposing senior is done away with, 
then there will be only one class of 
advocates.

SHRI MOHANTY: That class is
there. Only to give scope to the juni
ors it is said that the cases may not 
be handled by the advocates at the 
top. This will give facility to the 
juniors, to come up.

M R  CHAIRMAN: What I am sug
gesting is that even if this category is 
removed the junior advocates would
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want to engage a senior advocate.
Even now the seniors are engaging 
other seniors and the parties are en
gaging several senior advocates de. 
pending upon the type of the case. 
The disadvantage of the junior advo
cate acting with a senior is that he 
cannot argue a case unless he is per
mitted.

SHRI MOHANTY: He can as
soon as the senior finds that he is cap
able of arguing.

MR. CHAIRM!AN: In a particular
case where the senior is there and the 
junior has taken that cases to the 
senior, the junior cannot argue.

SHRI MOHANTY: Because he
cannot argue, the junior has taken the 
case to the senior.

MR. CHAIRMAN: Whenever any 
advocate wants the services of an
other, he asked the party. Generally 
that is done.

SHRI S. K. MAITRA: That is com. 
#

pelling the litigant to have two sec
tions of lawyera

MR. CHAIRMAN: This is not
regarding the junior and senior ad
vocates.

SHRIMATI SAVITRI SHYAM: 
Why not make it that all should go 
to the association and not to the indi
vidual lawyers?

SHRI MOHANTY: Provided the
Government takes it up. We have no
pension, no provident fund nothing.

SHRIMATI SAVITRI SHYAM; The 
bulk of the society will not get pen
sion.

MR. CHAIRMAN: Mr. Mohanty on 
behalf of myself and riiy colleagues of 
the Committee I sincerely appreciate 
your cooperation and I thank you 
heartily. This being the second day o f 
the New Year we wish you a Happy 
New Year.

Thank you.

[The Sub-Committee then adjourn
ed1
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II. Shri Bishnu Kinkor Goswami,

Advocate,

Chairman, Bar Council of Assam, Nagaland, Meghalaya, Manipur & Tripura9 
Gauhati.

1. Government of Assam, Gauhati

Spokesmen:

1. Shri D. Das—Chief Secretary.
2. Shri U. G. Tehbildar—Secretary, Law Department.
3. Shri M. D. Saadullah—Joint Secretaryf Law Department

[The witnesses were called in, 
and they took their sectfs]

MR. CHAIRMAN: You may kindly 
note that the evidence you give would 
be treated as public and is liable to 
be published unless you specifically 
desire that all or any part of the evi
dence tendered by you is to be treated 
as confidential. Even though you 
might desire the evidence to be treat
ed as confidential such evidence is lia
ble to be made available to the Mem
bers of Parliament.

So far as our Committee is concern
ed, our mind is aBsolutely open over 
this Bill. On this Bill, we are taking 
evidence from State Governments’ re
presentatives, Bax Councills, High 
Court Judges and other members of 
the judiciary and the general public. 
We shall consider the evidence ten
dered before us and formulate our 
own opinion and then make suitable 
recommendations to the Parliament. 
You must have noticed from the state
ment of objects and reasons that the 
Government have formulated this Bill 
on the basis o f the recommendations 
o f the Law Commission. You can now 
express your views on the various 
clauses of the Bill.

SHRI D. DAS: So far as the Gov
ernment of Assam is concerned, we 
have confined our examination to a 
few important amendments sought to 
be made. May I draw your attention

to clause 6 at page 93? The scheme 
with respect to the doctrine or res 
indicate has been specified therein. As 
far as our Government is concerned, we 
have no difference with regard to any 
of the clauses under this except in 
respect o* ( e ) . . .

MR. CHAIRMAN: Ifir. Das, I think
you will agree with me that it will 
be better to refer to page 4. You are 
referring to Page 93. You are referr
ing to the Statement of Objects and 
Jasons.

SHRI D. DAS: The important points 
have been summarised in para 6. I am 
specifically referring to para 6 at Page 
93 of the Bill. This is on Page 93 and 
it deals with the doctrine of res Judi- 
cate.

ME. CHAIRMAN: On that, you 
have no objection?

SHRI D. DAS: We have no difficulty 
in agreeing fully with the amendments 
suggested except in respect of (e) at 
Page 94. Here, it is stated:

“Section 80 which provides far 
compulsory notice before the insti
tution of a suit against a Govern* 
ment or a public officer is being 
omitted because, it is felt, that the 
State or public officer should not 
have a privilege in the matter of 
litigation as against a citizen and 
should not have a higher status than 
an ordinary litigant i* this respect.”  
In our view, the existing provision
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relating to compulsory notice to the 
State Government of a public officer 
should be maintained.

MR..CHAIRMAN: In this Bill, 
kindly refer to Clause 28. Here, it is 
said Section '80 of the Municipal Act 
shall be omitted’. This is what has 
been proposed. Here, at page 04 of 
the Bill, in the Statement of Objects 
and Reasons, in sub-para (e) of para
6, they have explained it. They have 
given the reasons and it is (because of 
that they have proposed to omit Sec
tion 80. Assam Government wants that 
this Section should be retained. They 
want that this should not be omitted. 
We understand like that. They do 
not agree with the arguments given 
in the Statement of Objects and Re
asons. I am trying to understand what 
the Assam Government actually 
wants. They have referred to the 
Statement of Objects and Reasons 
and them they have referred to sub
para (e) of para 6 at Page 94 of the 
Bill. As I understand it, I am explain
ing the position before you. They do 
not agree with the main proposal to 
omit Section 80. They do not agree 
with the reasons given. They have 
made that statement. They do not 
agree with the reason given in the 
Statement of Objects and Reasons. I 
would like to ask them, do the Gov
ernment of Assam have any additional 
reason why this Section 80 should be 
retained and not deleted as proposed 
in the Bill?

SHRI D. DAS: Our main considera
tion has been that the Government 
cannot be equated with a citizen. A  
Government, whether it is a State 
Government or the Central Govern
ment has obligations and limitations 
in the discharge of their public func
tions which an ordinary citizen does 
not have. If a Government in the dis
charge of their public duties is to be 
subjected to all kinds of excessive liti
gation, then we apprehend that the ini
tiative and the dedication which is

expected of public servant* or the Gov
ernment may be physically not possible 
and it will be prejudicial to the inter
ests of public servants.

MR. CHAIRMAN: Mr. Das, under
this Section 80, which is sought to 
be omitted, two months time is re
quired to be given before formally 
filing a suit. Before taking over 
jurisdiction in regard to a matter, this 
notice has to be given. Then only, 
a suit will lie against Government. 
This is what Section 80 prescribes. 
You have explained that a Govern
ment, whether it is a State Govern
ment or the Central Government 
should not be equated with an indivi
dual. Is it because that a Govern
ment is composed of different indivi
duals at various places that you want 
tQ make a distinction between a 
State and an individual?

SHRI D. DAS: No. That is not
our point. Our point is that an indi
vidual does not suffer from the limi
tation like the public authority which 
is the Government in the discharge 
of his own functions. An individual 
does not perform public functions, 
wihereas the Government entirely per
forms public functions. They are 
entirely different. They cannot be 
equated.

MR. CHAIRMAN: I will seek an
other clarification. I would like to 
ask you on behalf of the Committee, 
what is the experience of the Gov
ernment of Assam in regard to settling 
the liabilities that they incur, when 
a plantiff or a claimant has gone to 
the Court to file a suit and taking ad
vantage of this two months notice 
being given to the Government, he 
has settled that claim or that suit 
within that period?

SHRI D- DAS: Normally, this
kind of notice is served on the State 
Government to enable them to give 
very serious consideration to aettle 
this matter before the stage is reach-



387
•ad when a suit has to be filed. This 
is the opportunity that we get and 
we immediately try to make sure that 
this opportunity is made use of.

MR. CHAIRMAN: We are examin
ing the whole thing. The question 
is, it two months notice is given and 
if tlhe Government does not respond 
in the case of a person who has got 
a  claim and who considers it to be 
legitimate and who takes the help of 
the Court, what will be the position? 
Therefore, they have said tihat this 
privilege should not be given. You 
say that there is need for retention of 
Section 80.

SHRI D. DAS: This clause gives
adequate opportunity for the Gov
ernment to settle the matter. A  
notice under section 80 received by 
the State Government is given the 
topmost consideration.

MR. CHAIRMAN: Today a notice
under section 80 whidh has to be 
served on the Government has to be 
almost a replica of the plaint, com
plete with all the formalities. Would 
you have any objection if a letter is 
issued, by way of notice, giving the 
intention of the claimant to the Gov
ernment department concerned say
ing: unless you satisfy my demand 
within two months, I will go to the 
Court. Will tlhat suffice? It will not 
be a technical form.

SHRI D. DAS: If the notice has
to be made more simple, and ‘more 
practical, we do not have any objec
tion. But the notice should contain 
the chief points against the Govern
ment for which he considers it neces
sary to file a suit against the Gov
ernment. A summary of tlhe case 
against the Government should satisfy 
our purpose. We want to know what 
his grievance is. We do not insist on 
any particular f6rm; we do not insist 
that the notice should be a replica of 
the plaint.

SHRI M. P. SHUKLA: We find
that the views of most of the State 
Governments are similar to yours.

We presume that this is so because 
the Government find some difficulties 
in taking a decision within a limited 
time. Section 80 is used by the 
Governments to take some technical 
objections about the forms prescribed. 
Do you agree that only time is the 
essential factor and not the form? 
Mo3t cases fail on technical grounds. 
Even genuine cases fail on technical 
grounds and the matter is delayed. 
People are harassed. On the other 
hand, State Governments say that 
there are administrative difficulties 
and no decision is taken at one level; 
the man on the spot has to be con
sulted and so they want time for ad
ministrative reasons, and not for any 
legal or constitutional reasons. It has 
been the experience in the past that 
this section is not made use of by the 
Government for settling the claims by 
the citizens but only to take objec
tions . Tlhe whole purpose is to 
render justice to affected people and 
to make justice speedier and the pro
cedure which is responsible for 
delaying justice has to be modified.

SHRI D. DAS: We feel that the
two months’ period should be re
tained for reasons already explained.

SHRI SARDAR AMJAD ALI: You 
have submitted a memorandum be
fore this Committee giving your sug
gestions. How do you arrive at those 
suggestions?

SHRI D. DAS: We have consulted
different departments of the Govern
ment which are concerned with this 
kind of thing and we have come to 
these conclusions. Normally when
an amendment to an existing Act is 
proposed we convene a meeting of 
the concerned departments and we 
discuss it among the officers, parti
cularly Secretaries and come to some 
consensus and place the views of the 
Secretaries concerned before the 
Minister concerned.

SHRI SARDAR AMJAd  ALI:
Could you tell us exactly when this 
meeting was held?
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MR. CHAIRMAN: Why not put
youT question straightway?

SHRI SARDAR AMJAD ALI: The 
memorandum, says that these are the 
suggestions of the State Government 
I want to know how they arrived at 
this.

SHRI D. DAS: Whenever there
is an important legislation sought to 
be enacted, the Secretary of the 
Department concerned immediately 
brings it to the notice of the Chief 
Secretary. The Chief Secretary con
venes a meeting of the other Secre
taries concerned with the subject 
Discussions are held and certain con
clusions are reached. The Secretary 
of the concerned Department puts up 
the case to the Minister for orders. 
Sometimes if it is sufficiently impor
tant, it is brought to the notice of the 
Cabinet also. So far as this memo
randum and the views I am submit
ting are concerned, I carry the full 
authority of the State Government.

SHRI SARDAR AMJAD ALI: There 
is the State Law Commission. Did 
you refer this matter to them before 
formulating these suggesions to be 
placed before this Committee?

SHRI D. DAS: We did not make
a specific reference to the Law Com
mission but we decided to include the 
Member-Secretary of the State Law 
Commission as a member of our team. 
Even yesterday I was discussing these 
amendments with my colleagues, in
cluding the Member-Secretary of the 
Law Commission.

SHRI SARDAR AMJAD ALI: Did
you refer the matter to your Advocate 
General for his opinion?

SHRI D. DAS: No.

SHRI SARDAR AMJAD ALI: The
intention of the legislature, as indi
cated in para (e) on page 94 is:

‘The State or public officer should
not have a privilege in the matter
of litigation as against a citizen and

should not have higher status than 
an ordinary litigant in this res*, 
pect.” '

Don’t you thi n̂k your suggestion is 
contradictory to this?

SHRI D. DAS: I have already ex
plained that. We do rtot agree that 
in all matters the State Government 
or the Central Government is neces
sarily at par with an ordinary citizen. 
Public functionaries have certain 
obligations and limitations to which 
an ordinary citizen is not subjected. 
They should not be equated.

SHRI SARDAR AMJAD ALI: Have 
you come across decisions of State 
Governments which are absolutely 
wrong decisions, taken carelessly and 
without having any care and caution?

SHRI D. DAS: The relevant ques
tion is whether the Government does 
something carelessly without due re
gard to the rights of the ordinary citi
zens. I can only say that there is no 
question of any authority in the State 
Government dealing with a question 
carelessly, deliberately with a view to 
prejudice the rights of a citizen. We 
may err or suffer from inefficiency, 
but as far as the legitimate rights o£ 
the citizens are concerned, we do 
respect them.

SHRI SARDAR AMJAd  ALI: Do
you agree that the existing Civil Pro
cedure Code was the creation of the 
colonial powers, who wanted to place 
the G overnm ent officials above the 
ordinary citizens of this country?

SHRI D- DAS: I am not supposed
to clarify. It was the deliberate in
tention of the colonial power* to 
place the Government and the public 
functionaries above the individual 
citizens and it is because of that this 
kind of clause has crept in, I would 
respectfully like to submit.

SHRI SARDAR AMJAD ALI: Don’t 
you think that the retention of Sec
tion 80 will be a contravention of 
Article 14 of the Constitution?
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SHRI D. DAS: We do not agree
that there is contravention.

SHRI SYED NIZAM-UD-DIN: Mr. 
Das has given a suggestion that ’ 
Section 80 sh6uld be retained. There 
has also been another suggestion tfoat 
it may not be made obligatory on the 
person to serve a notice on the Gov
ernment; • the suggestion is that it 
should be made optional. If a person 
waits for two months in case he 
serves a notice on the State Govern
ment, the State Government shall 
have to compensate him for waiting 
for two months and in case he does 
not wait for two months, then he can 
proceed with the filing of the suit. Do 
you agree with this suggestion that 
this should be made optional?

SHRI D. DAS: We would like this 
to be made obligatory. If a person 
waits for two months, we shall have 
no objection if compensation is to be 
paid. But, the obligation to give two 
months notice to th^ Government 
should remain.

SHRI S. K. MAITRA: First of all, 
about Section 80, I would like to 
clarify. One of the arguments against 
Section 80 is that it prevents a person 
from filing an injunction where an 
injunction is an absolute necessity be
cause he has to wait for two months 
If Section 80 in its present form is 
retained, how justice will be done to 
the person who wants a temporary in
junction? What is the idea of the 
State Government? Can you make an 
exception at least in this case?

SHRI D. DAS: Where there is a
strong case for an injunction we can
not make any specific comment on 
this at tois stage, but, we can only ' 
clarify our position as I have just now 
replied. If as a result of having to 
wait for two long months before he 
files a suit, the legitimate interests of 
the party is prejudiced to his disad
vantage then, in the ultimate suit if 
some compensation is given to the 
party, we shall have no objection on 
t*hat account.

SHRI S. K. MAITRA: As you
know, an injunction is normally 
granted where it cannot be set off by. 
compensation. When compensation 
itself is not an adequate remedy, only 
then an injunction is granted. In ope 
of the memoranda submitted, one 
specific instance has been given. I 
would like to mention it. An illegal 
order of deportation has been made 
against a person and he is asked to 
leave India within fifteen days. If he 
has to file a suit, he has to wait for 
two months. He will be deported by  
tlhat time. Then, what will he do?

SHRI D. DAS: There are certain
laws in respect of which there are 
certain orders of the State and Cen
tral Governments where persons are 
deprived of even going to the Court.

SHRI S. K. MAITRA: This is only 
an illustration which has been men
tioned in one of the memoranda. In 
such a case, there is no bar to file a 
suit. But, if a person has to wait 
for two months, then his purpose in 
filing a suit will be defeated and frus
trated. Then, w*hat will he do?

SHRI D. DAS: I suppose, it will be 
worthwhile to take the risk.

MR. CHAIRMAN: Presumably and 
obviously, we have not examined this 
aspect. Mr. Maitra wanted to know 
your opinion in regard to tihe types 
of cases which he has explained. In 
regard to Section 80, several sugges
tions have been made regarding the 
difficulties experienced by the citizen. 
This involves waiting for two long 
months. Mr. Maitra has pointed out 
that this two months delay may take 
away a valuable riglnt of a citizen 
against the Government if he has to 
wait for two months after serving a 
notice on the Government and then 
So to the Court with the hope that he 
will get an injunction. Ultimately, 
the case will be fought by the Gov
ernment against the citizen. Within 
these two months, he might have 
suffered a lot.
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SHRI D. DAS: If the Court is

satisfied that even by payment of 
adequate compensation in due course, 
his interest will not be protected, 
then, on principle, we dhall have no 
objection to a citizen asking for an 
injunction even without filing a suit. 
But, it should be so prescribed that 
an obligation has to be placed upon 
the Court to examine this kind of 
application with utmost care to see 
that this is not mis-used. This is our 
submission. As long as some such 
restrictions are imposed,. . . .

MR. CHAIRMAN: There sJhould be
some give and take. The Govern
ment wants to take a special privilege 
because of its position and its special 
functions which you have explain
ed. Mr. Maitra has explained the 
special circumstances wherein a 
citizen may suffer because of two 
months delay and it may affect the 
legitimate right of a citizen to seek 
redress in the Court pending the 
determination of tlhe matter in full, 
where an injunction can be granted. 
There has also been another sugges
tion made by 'my hon. friend that it 
should be made optional and if a 
person waits for two months, he 
should be compensated.

SHRI D. DAS: We have agreed,
so far as reasonable compensation is 
concerned. Even in connection with 
Injunction also, in very exceptional 
circumstances as long as the riglht is 
exercised with utmost care, we shall 
have nothing to object on principle.

SHRI S. K . MAITRA: My next
point is this. The omission of Sec
tion 80 is not the only proposal. There- 
is also a proposal to modify Section 82. 
As you know, Section 82 provides that 
when a decree is passed against the 
Government, the Court has to ‘make a 
report to the Government that the 
decree remains unsatisfied and the 
decree cannot be executed before the 
expiry of three months from the 
period the report is made. Now, this 
is being modified. There will be no 
report and the Court will fix the 
time. The Court is being given power

to extend the time. This is the propo. 
sal in the Bill. There is also ano
ther proposal about the filing of 
the defence. This also sought to be 
modified. There, the Court has power 
to extend the time from time to time, 
and to give Government adequate 
time to file its defence, but, in tlhe 
Bill, the proposal is that the power 
of the Court to grant time will be 
limited to only two months. About 
this, you have not said anything. Do 
I take it that the Government of 
Assam are agreeable to this provision?

SHRI D. DAS: It makes a lot of 
difference whether it is the plaint of 
a citizen or it is in connection with 
the order of a Court. The moment 
an order of the Court is passed, for 
the execution or implementation of 
the order, Government should not 
stand in the way. After all it is a 
Court’s order. So far as the judi
cial court is concerned, Government 
should have no separate status.

MR. CHAIRMAN: He has drawn 
my attention to this part of the state
ment. The representative of the Law 
Ministry enquired whether injunc
tions should not be provided for in 
exceptional cases. The Government 
of Assam have no objection.

The second question was this. 
After the decree is passed by the 
court in favour of a plaintiff against 
twe Government, there is a provision 
for a report to be given by the court 
before execution can be iristituted 
by the decree holder. The view of the 
Government of Assam is that they 
have no objection and they do not 
see why the Government should get 
any further time tihan other ordinary 
decree holders ■

SHRI D. DAS: The moment an 
order of the competent court has been 
passed, for the purpose of the execu
tion or implementation of that order, 
Government should have no special 
privilege.

SHRI SARDAR AMJAD ALI: 
There are certain cases. Under the
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Lana AfcqOttition Act, land can be 
taken ov£r by the Government and 
compensation coiild be paid after
wards. If fae order appears to be il
legal, one should be able to challenge 
it in a court &nd that can be stayed 
only by way of injunction.

SHRI D. DAS: In extreme cases, 
we have no objection to a person 
being given the right of injunction.
If some sort of a provision is sought 
to be made to protect the interest of 
affected persons in certain special 
types of cases and to seek the injunc
tion from the cottrfe, the Govertitttent 
of Assam have no objection.

MR. CHAIRMAN: Now, it is for
the Law Secretary and the Govern
ment of India to see how it could be 
provided.

SHRI D. DAS: We now refer to sub- 
claua’e ( f ) on page 94. Here our view is 
that a provision like this will be 
rather harsh oh tHe common ihfcn, if 
you bar appeals in suits where the 
amount involved i& Rs. 3,000 or less 
except on points of lfcw.

MR. CHAIRMAN: Suppose this is 
totally abolished?

SHRI D. DAS: We shall welcome it 
because for an ordinary man even an 
amount of Rs. 100 is important and 

9  why deny that poor man of his rig •

SHRI S. K. MAITRA: So far as this 
limit of Rs. 1,000 is concerned it is in 
section 102. It relates to the second 
appeal. A second appeal is barred »  
the subject matter of a suit of the 
nature cognisable by a Court of Sma 
Causes is valued at Rs. 1,000. T re

• we propose to raise it to Rs. 3,000.
This provision in section 90, relates

► to the first appeal and is
a nc w provision on the anology o 
section 102. Under the Presidency 
Small Cause Courts Act or under the 
Provincial Small Cause Courts Act, 
there is no appeal a**inst the dedsttm 

i* of the judge. Normally small cat** 
suits are upto Rs. 750 or Rs. 1*00 •
781 LS—26.

On the analogy of the provision mad* 
under those Acta, a provision has 
now been made; even the first appeal 
is barred; there is no appeal at all on 
facts except revision. Now an appeal 
will be allowed only on questions of 
law; so far as appeal on facts is coh- 
cerned, it will be barred. Rs. 1000 
limit is there already in section 102 
which relates to the second appeal) not 
to the first appeal.

MR. CHAIRMAN: So far as thii 
provision is concerned, section 96 to 
which clause 34 applies, they suggest 
that the existing provision should be 
retained.

SHRI D. DAS: We shall now refe* 
to (g) on page 94.

SHRI U. <5. TBHBlLtoAft: Cbttiittg 
to clause 39, which seeks to substitute 
section 100, we fete! this will require 
the cOurt to hfcvte two lull ttrfctfs hear- 
inge and Writing two JUdjfcferfiettts, be
cause there is always * heffcrthg on the 
question of admissibility. Under the 
new provision, it has been made com
pulsory for the court to formulate the 
points for hearing. This will require a 
full dress hearing and full judgement 
will have to be written. So, instead 
of shortening the process, it will delay 
the process of law. That is -the main 
ground of our objection.

MR. CHAIRMAN: So, you don’t 
want the new section and you feel the 
existing sedtion 100 should be re
tained?

SHRI U. G. TEHBILDAR: Yes.

SHRI S. K. MAITRA: Second ap
peals are not automatically admitted. 
There is a hearing and after the 
hearing, if the judge is satisfied that 
the appeal involves a question of law, 
only then the judge passes an order 
that the appeal will be heard. This 
order edifies a necessary impli
cation that the appeal involves a 
question of law. 96, if the Judge is 
required to $et down Wfitft is the 
question of law involved, there will
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be no additional work involved. In
stead of “a question of law” we have 
made it “a substantial question of 
law” . The procedure which is being 
laid dcwn looks to be very formida
ble, but in practice it may not be so 
formidable. There is one sub-section 
which provides that the appeal will 
be hea.rd only on the question certi
fied by the judge at the time of ad
mission, That may require modifica
tion. if the Committee So feels. After 
hearing the other side, some other 
questions may also arise. The judge 
should be empowered to hear the ap
peal on those grounds also. That is for 
the Committee to consider.

MR. CHAIRMAN: We will consider
it.

SHRI D. DASS: Section 115 should 
not be omitted^ because Article 227 is 
a special provision which in very 
exceptional circumstances empower a 
court to admit a writ petition. If sec
tion 115 is omitted, the ordinary citi
zen will be left in the lurch. A  privi
lege which an ordinary citizen has 
been enjoying under the ordinary law 
should not be taken away because of 
the existence in 'the Constitution of 
a special provisi6n.

MR. CHAIRMAN*: I draw your at
tention to Article 227.

Article 227 readfi:

(2) Without prejudice to the gene- 
superintendence over all courts and 
tribunals throughout the territories 
in relation to which it exercises 
jurisdiction,

(2) Without prejudice to the gene
rality of the foregoing provision, the 
High Court may:—

(a) call for returns from such 
courts;

(b) make and issue general 
rules and prescribe forms for 
regulating the practice and procee.

dings of such courts; and

(c) prescribe forms in which 
books, entries and accounts shall 
be kept by the officers of any such 
courts/’

These are the three things. 1 will 
ask the Government to examine this. 
You have rightly pointed out about 
this. I want your opinion specifically 
in regard to the provisions under 
Article 227 of the Constitution and 
Section 115 of the Code.

SHRI D. DAS: The two things are 
absolutely different and one cannot be 
a substitute for the other.

MR. CHAIRMAN: You suggest that 
Section 115 should be retained. What 
else?

SHRI D. DAS: Then. I would like 
to say about Section 132, which is in 
regard to the right of pardanishin 
women to be exempted from appear
ing in a Court. There may be very 
few  people who may like to exercise 
this privilege, but, even then there 
may be cases in which this kind of 
exemption will be needed.

MR. CHAIRMAN: This is regarding 
the compulsory production of the wit
nesses before the Court. Section 132 
gives exemption to pardanishin wo
men. The State Government of Assam 
feels that this should be retained as 
it is. ,

SHRI D. DAS: This should not be 
deleted.

MR. CHAIRMAN: What is the rea
son? Do you think that the time has 
not come yet?

SHRI D. DAS: The time has not yet 
come. Even today, there are certain 
sections of the community, who under 
certain customs, are unwilling to ap
pear before the Court and make sub
missions. If somebody is willing to 
appear in the public, this Section does 
not prevent that person from appear
ing in public. But, this Section will 
prevent somebody, who does not want
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to appear in public, from exercising
th is r ig h t .

MR. CHAIRMAN: We will examine 
the other points in the memorandum 
which are of a general nature. May 
I on behalf of m yself..........

SHRI SARDAR AMJAD A U  : 1
would like to seek a clarification. On 
page 2 of the memorandum, in reply 
to Question No. 3, it has been stated:

‘The procedures for preparation 
and publication of records of right 
are given by special statutes which 
also provide for appeals etc. So, they 
should not be in^uded in a civil 
proceeding.”

Would you kindly explain? Do we 
take it that these cases relating to the 
records of right should be given com
pletely to the revenue officers or a par
ticular type of Code having some po
wers to deal with exclusively-----

SHRI D. DAS: The fundamental
right of a citizen to go to a civil court 
against any order passed by a reve
nue court or any order passed under 
these special statuteq is there. That 
ordinary right should continue. The 
ordinary right of a man to go to a 
civil court is except in those cases, 
whereby he is prohibited from 
going to a civil court. Our point is 
that, the revenue code functions to
day in a small manner. We feel 
rightly that the revenue code which is 
more or less an administrative code 
relating to the day to day life of a 
man should function in a small and 
simple way and should not be 
burdened by these hard and fast 
and elaborate procedures. Under the 
revenue code, a person has the

opportunity to agitate upon in an 
appellate court also. It has been 
specifically provided.

MR. CHAIRMAN: I think that is 
all. Mr. Das and friends, may I on 
behalf of myself and my colleagues 
in the Committee convey to you our 
sincere appreciation fojr the sugges
tions you have made and for the valu
able evidence you have tendered before 
us? May I also take this opportunity 
to convey our thanks to the Chief 
Secretary and the Government of 
Assam for the hospitality shown by 
the State Government and for the 
cooperation given by them? We very 
much appreciate that. I thank you 
and your colleagues once again for 
the cooperation given to us.

SHRI D. DAS: On behalf of my 
colleagues. I would like to express 
our grateful thanks for the opportu
nity given to us to express our opinion 
concerning the life and welfare of 
the citizens. We have done our best 
to make our points as clear as possible 
without in any way trying to fetter 
the Committee from coming to their 
conclusions. The evidence which we 
have tendered is in the nature of 
suggestions for the consideration of the 
Committee. On behalf of the Assam 
Government, we assure you that we 
shall do everything in our power to 
make the work of the Committee 
easier and it will be our privilege to 
provide whatever help that is sought 
from us. We are quite aware of the 
shortcomings from which we might 
have suffered and we do hope that 
in your wisdom, you will kindly 
overlook them. Thank you, Sir.

(The witnesses thev withdrew)

n . Shri Sishan Kinor Goswami, Advocate

Chairman, Bar Council of Assam, 
Tripura, Gauhati.

[The witness was called in and he 
took his seat]

MR. CHAIRMAN: You may kindly 
not© that the evidence you give

Nagaland, Meghalaya, Manipur and

would be treated as public and is 
liable to be published, unless you 
specifically desire that all or any 
part of the evidence tendered by you 
is to be treated as confidential. Even



though you might desire the evideppe 
is liab|e to he made available 
to the Members oi Parliament. 
M r. Goswami has taken great 
pains and had given a written 
memorandum on the whole Bill as 
also detailed replies. Mr. Goswami 
happens to the President of the Bar 
Council also. He is appearing before 
us in both capacities. For the sake 
of clarification of this memorandum, 
we will take it up on behalf of Bar 
Council also.

SHRI B. K . GOSWAMI : Yes.

Mr. CHAIRMAN: When the
memorandum has cpme from this 
learned body, it should iniieed be 
very valuable and w$ very miich 
appreciate it. Now, I seek your 
indulgence and request Shri B . N. 
Sharma to take the Chair.

[Shri R. N. Sharma in the Chair]

MR. CHAIRMAN : Your memo
randum is exhaustive. Would you 
like to add something to it?

SHRI B. K . GOSWAMI: I have
given my reasons for different things. 
On one point, with regard to section 
SO, I may be excused that I am in a 
rather embarrassing position because 
I happen to be a itiember o f the 
Government delegation. This is my 
personal view as well as that of the 
Bar Council. I have given my 
reasons for our views in respect of 
this section, as well as other sections. 
It is up to the hon. Members to 
consider my views.

With regard to section 47, my 
submission is this. When a decree 
holder goes to execute a decree, 
sometimes execution proceedings can 
be held up for years together. 
I have known some cases which 
are pending for the last twenty 
years, execution is still pending. The 
party cannot be blamed because 
section 47 is there and he takes 
advantage of that section. In the old 
section Vt also the auction purchaser 
In the cfltecutiOT) of the decree wjks 
treated aa a party to the suit for the 
purpose of sectibn 4 . The new

amendment to section 47 is practically 
a bifurcation of explanation given to 
section 47 into two, as explanation I 
and n . Practically it has retained the 
01a cxiaiacier 01  section 47. i Have also 
quoted the decision of the Supreme 
court in fci.C. 242 .̂ JLn tfte
Statement of Objects and Reasons 
it is stated that there is conflict of 
decisions on this point, whether 
the auction purchaser is a party to 
the suit for the purpose of section 47 
or not. With due respect I say that 
the conflict is set at rest by the 
§upreine Court apd the Supreme 
Court has interpreted section 47 as 
it stands and that is the only 
interpretation. My submissions on 
this question are : When a person 
purchases property from court in 
execution of a decree, he has got a 
remedy. He can file an application 
under order 21, rule 95 for delivering 
possession and the limitation period, 
was previously three years but under 
the Limitation Act o f 1963 it was 
brought down to one year. He will 
have to file an application for 
delivery of possession within one 
year from the date of purchase. But 
if a person purchases a similar 
property from an individual vender 
and he does not get possession, he has 
jo t  a limitation of 12 years. Now a 
person who wants to get possession 
shall have to go to the executing court 
within one year. My personal 
view is that it is not equitable for 
various reasons. A man may not 
be able to apply within one year 
for delivery of possession. If he 
i$ unable to apply within one year, 
should his right to get possession 
of tfye property toe extinguished for 
all times to come? I respectfully 
submit that this matter might be 
considered because before 1956 the 
explanation to section 47 was some
thin g different. Ip 1966 it was 
amended. I submit that the previous 
position may be retained.

SHRI S. K . MAITRA : In this
Bill, the amendments which have 
been made seek to provide that all 
questions relating to execution
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discharge, satisfaction of the decree 
should be decided by the executing 
court and riot" by separate stftt. That 
is the position which has beeh takfcn. 
You say that it should be decided by 
a separate suit and not in the 
execution proceedings. It is dia
metrically opiposite.

SHRI B. K . GOSWAMI: I do not
dispute that at present under Order 
X Xl Rule 95 he may get possession 
through the executing court provided 
he files his application within one 
year. But even if a person does not 
file his application within one year, 
his right to get possession through 
the intervention of a civil court may 
not be taken away.

About section 96, I have nothing 
more to add to what the Chief 
Secretary has said. I find one new 
(section 10GA is being added. My 
personal reaction is that Letters 
Patent appeal should be debarred 
and I welcome! this new section. 
According to clause 10 of the Letters 
Patent of Calcutta High Coyrt—we 
also follow the same—whenever 
a fitfst appeal is decided by a single 
judge, as of right the party can file 
another appeal in the same High 
Court agfcinst the decision of the 
single judge. The; intention of the 
Bill is to curtail the right of the parties 
to file another appeal before the same 
High Court against thfr decision of 
a single judge. If that be so. there 
is no reason why another right of 
appeal should be given against the 
decision of a single judge lo a 
division bench of the same High 
Court. So, a provision similar to 
section 1 0 0 A  may be made in the case 
of first appeal also.

According to section 98, if there is 
a conflict between the decisions of 
two judges, a reference can be made 
to a third judgte only when there is 
a question of law. But under clause 
36 of the Letters Patent, a reference 
may be made to a third judge on a

point of fact as well as laW. I want 
that the provisions in Letters Patent 
as well as the CPC should be the 
same so far as ttiis ptfint is concerned. 
Coming to section 100 in the second 
appeal, there are two hearings. The 
first hearing is on the admissibility. 
As the law stands today, when the 
judge hears the case for the first 
time, there may be ten questions of 
law, but if the lawyer can impress 
the judge on only one question of 
law and if the judge is convinced 
about that one question, the appeal 
may be admitted; but at the time of 
final hearing the High Court may 
hear on other questions of law also. 
But according to the amendment 
being suggested, there has to be 
formulation of different questions of 
law by the' judge at the time of 
hearing under Order 41, Rule 11. 
It will be an ex  parte hearing on 
behalf of the appellant. The judge 
will have to decide the question 
ex  parte'. The lawyer will have to 
argue all the points of law. He 
cannot remain satisfied by arguing 
one important question of law 
because he does not kriow whether 
a t ' the end that question of law 
may stand or not. So, he will have 
to argue all the ten questions of law 
and the judge will have to give his 
full consideration to all these ten 
questions of law. The judge will have 
to go through the judgments of the 
lower courts very carefully and hear 
the full dress arguments of the 
lawyer! He will have to give his 
reasons while formulating the 
points. I think it will be more 
or less a judgment which will be 
available to the superior court 
to examine. So, it is unnecessarily 
increasing the work load of the judge. 
It will be difficult for the lawvers 
also. So, I submit that the existing 
position mav be retained. Regarding 
Section 115, I have given my views 
This is on Pae#> 4 Of course, I have 
not stated in detail. This is because 
I have given mv replies to the nu^s- 
tibnn t>1r* On this nolnt. t woiTfcf 
to submit only this much that the
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scope of Article 227 and Section 115, 
strictly speaking, are not the same. 
The Supreme Court has laid down 
that the scope of Article 227 of the 
Constitution is wider than Section 
115 of the Code. This is the decision 
o f the Supreme Court. We feel that 
Article 227 of the Constitution which 
gives a very extraodinary power to 
the High Courts should not be utili
sed like any other statutes, in regard 
to the day to day affairs. This power 
of superintendence is given to the 
High Courts only to see that there is 
no grave injustice. This extraordin
ary power should not he made avail
able in all cases. With due respect, I 
would like to say one thing. If this prln. 
ciple is accepted, that since Articles 227 
of the Constitution is there, we should 
omit Section 115, then, why don’t we 
adopt that principle and apply that 
principle in the case of Criminal Pro
cedure Code? Then, we can very well 
omit Section 401 of the Criminal Pro
cedure Code in regard to the revisio
nal power of the High Courts, because 
the High Courts have got the power 
under Article 227 of the Constitution. 
Similarly, we can omit the provisions 
in regard to revisional power in all 
the State laws or Central laws. I 
would respectfully submit that this 
is a sacred thing. After all, Constitu
tion is a very sacred thing. That sacred 
provision should not be allowed to 
be used in enforcing each and every 
statute and if this principle is accep
ted, then, I think all the State and 
Central laws dealing with revisional 
power should be curtailed and you 
can give it to the High Courts. Re
garding Section 132, about the parda- 
nishin ladies, I agree with the views 
of the Government of Assam. Then, 
in regard to the new Section 148A. 
which is proposed to be inserted, I 
would say that this is a very good 
thing, that the right of filing a caveat 
has been given. This is on Page 16.
I have no objection to this particular 
principle except in regard to a few 
words. I would like to draw your at
tention to sub-section (4) of the pro
posed new Section 148A.

It says:

"Where a notice o f any caveat 
has been served on the applicant, he 
shall forthwith furnish the caveator, 
at the caveator’s expense, with a 
copy o f the application made by 
him and also with copies o f any 
paper or document which has 
been, or may be, filed by him in 
support o f the application”

I have objection only to these 
words ‘at the caveator’s expense’ . 
This should not be there.

Then, in regard to Order I, Rule 8 , 
my humble suggestion is this. Of 
course, there are several High Courts 
decisions that the suit shall not abate 
by the death of one of the plaintiff. 
To make the position clear, there is 
no harm if we add that merely 
because one of the plaintiff dies, the 
suit as a whole will not, abate. Then,
I have got some objections regarding 
Order IX, Rule 13. This is in Clause 
62. The relevant portion is at page 29.

It says:

“Provided further that no Court 
shall set aside a decree passed ex  
parte merely on the ground that
there has been an irregularity in 
the service of summons, if it is 
satisfied that the defendant had
notice o f the date of hearing and
had sufficient time to appear and
answer the plaintiff’s claim.”

The words ‘notice of the date o f 
hearing’ will create complications. It 
will lead to various types of interpre
tations. From my humble experience as 
a lawyer, I have seen that the rich and 
powerful plaintiffs somtehow win over 
the process servers. I am saying this 
from my experience. The powerful 
plaintiffs win over the process servers. 
He can manage to have a report from 
the process server that he went to 
the particular placo to serve the sum
mons, the defendant refused, and 
therefore, it is hung up at his own
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residence. In Ajwam, the common 
method ia what is called by hanging. 
I this may be happening in
other places also. The rich plaintiff 
may very well obtain such a report. 
The report of the process server is 
ordinarily taken into consideration. 
If it is supported by an affidavit, 
then, it is taken into consideration as 
evidence. The burden is on the de
fendant to prove that the report is 
wrong. Now, if this provision is made, 
then, the powerful plaintiff may very 
well bring one witness who will say 
that the defendant may not have re
ceived the summons, but, he told him 
(defendant) that he has got a case, 
that so and so has filed a case against 
him and the next date of the hearing 
is such and such. It will be very easy 
to manufacture such witnesses. So, 
I would respectfully submit that this 
should be deleted. Then, I come to 
Order XVII, rule 1. This is on page 
35. I now refer to page 35, order 
XVII, rule 1. When a case comes up 
for hearing, it will be taken today 
and it will be continued tomorrow and 
so on. Sometimes the plaintiff’s side 
might be taken up first; or sometimes 
it may be the defendants' side. Which
ever party is taken first, that party 
should be asked to adduce evidence 
first and the date or dates might be 
fixed for the evidence of that side. 
Then another date should be fixed for 
the evidence o f the other party. Let 
us assume that on behalf of the plain
tiff there are ten witnesses and a 
particular date is fixed for that side. 
On that date the defendants’ side also 
are to come ready and maybe, that 
side also may have ten witnesses. With 
ten witnesses, the plaintiff side may 
take three or four days and the de
fendant will have to bring on all these 
four days all his witnesses and it 
will mean tremendous cost to him, 
especially if he U a poor defendant. 
My suggestion is that the dates 
should be specified for each party to 
minimise the cost.

I shall now refer to sub-clause (c) 
°n page 36. I have objection to this 
as well as the words ‘other than being 
engaged in another court*, in sub

clause (d). In big cities a number of 
civil lawyers might be available but 
in mofussil courts where sometimes 
only three or four good civil lawyers 
are there, if a lawyer is engaged in 
another case and iU cannot beA foreseen 
it is not possible to hand over the 
brief in the last minute to a new man; 
it will not be just. My respectful sub
mission is that it should not be a 
ground for adjournment but it should 
not be said that it should never be a 
ground for adjournment. No prohibi
tion should be laid down but it should 
be left to the discretion of the court, 
as it is at present.

SHRI M. P. SHUKLA: Among the 
junior advocates the practice is that if 
they want to delay the proceedings, 
they take the plea that they are busy 
in another court; it is rather an abuse 
of a privilege.

SHRI B. K. GOSWAMI: My reply 
to this will be that for eliminating 
delays amendments to the Code alone 
will not do, unless the preseiding offi
cers, the lawers and the litigants all 
co-operate. If one wing does not co
operate, there will be delay.

SHRI M. P. SHUKLA: The pro
vision presupposes that they do not 
co-operate.

SHRI B. K. GOSWAMI: It will de
pend upon the Presiding Officer. No, I 
refer to Order XVIII, rule 18. A  pro
vision has been made for local inspec
tion. I only want that the court should 
keep a record of the local inspection 
and it should be a part of the record 
of the court and a memorandum of 
inspection should be prepared and 
it should also be made admissible. 
At present the law is silent on this 
point. Generally it is admitted. It 
does not form part of the record. In 
order to avoid that I respectfully 
submit that the rule should lay down 
that the judge is bound to make a 
memorandum; he should not carry it 
in his memory; he must put it writing, 
what he has seen for the record.

SHRI S. K. MAITRA: That is the 
practice. There are case laws on this, 
point.



SHRI EL K. GOSWAMI: The or
der is eitent. Soma High Court say 
that it is oat part al the record. In 
oripun&l procedure code it has been 
specifically laid down that it will 
form part of the record. In Civil 
Procedure Code it has not been so 
laid down.

Now, I come to page 38, order XX. 
Page 38 Clause 73 seeks to insert new 
rule 5 A in order X X . This is wel
come. I want that the court should 
record in the order sheet itself the 
forum of appeal and the limitation 
period.

Pagfe 56, Clause 77. The words “so 
far as it relates to the suit” in Rule
3, Order XXIII are proposed to be 
substituted by tho words “so far as 
it relates to the parties to the suit, 
whether or not the subject matter of 
the agreement, compromises or sati
sfaction is the same as the subject 
matter of the suit’1. I do not think 
this is proper. I feel that the com
promise should be limited only to 
the subject matter of the suit.

SHRI S. K. MATfRA: That means, 
this amencliftent will not be neces
sary?

Sfflfll B. JC. GOSWAMI: Yes. Cod
ing to clause 77, under section &6 
there is no right of appeal against a 
consent decree. As the aggrieved 
party is specifically debarred from 
filing a suit to set aside a compro
mise decree, it should be made plea* 
that if t̂ xe party challenges that the 
agreement or compromise is not law
ful, in such cases, although tbere is a 
compromise decree, that decree should 
not be regarded as a consent decree. 
There is some conflict of decisions 
on this point. Some High Courts have 
said, “You have entered into a com
promise decree. Unless that decree is 
set aside by a competent court, you 
have no right of appeal." So, I want 
that a provision may be made in sec
tion 96 that when the compromise it
self is challenged as being unlawful, 
such a compromise will net be regar. 
ded as a consent decree.

Cpming to Clause 84, I have sug
gested in my memorandum, that an

Explanation may be added to Rule 8 of 
Qrd»r XXXIII in conformity with the 
mad® by the Kerala Might Court. It 
deal* with pauper suits by indigent 
persons. The Kerala High Court has 
amended this rule to the effect that 
when there are more than one plaintiff 
it will be sufficient compliance if one 
of the plaintiffs presents the plaint 
personally before the court with a 
petition for permission to sue as a 
pauper. The Kerala amendment may 
be in corporated in the Bill.

At page 76, a neyr Explanation is 
being added in Rule, 5, Order XLI 
which is puite welcome. This is in 
conformity with the Supreme Court 
decision, but there i$ a slight devia
tion. The Supreme Court judgement 
says that if a communication is recei
ved either by a lawyer or by a party 
on affidavit, then the court may act 
upon that information. But in the 
WW explanation, the words are “an 
affidavit sworn by a pleader based on 
his personal Knowledge” . Suppose * 
?ase ia going on in thi# cw rt in Now- 
gong a&4 ultimately it g?ea to the Su
preme Court 3 nd the Supreme Court 
passes a stay order. The lawyer at 
Ncratgong will not have personal 
knowledge- The lawyer ia ths Supre- 
9 ie Court and might have sent a tele
gram or a letter or a phone call say
ing that a stay order has been passed 
by the Supreme Court. Will it not be 
too much to insist that you obtain an 
affidavit from the Supreme Court 
lawyer? So, I have suggested that an 
affidavit sworn by the party or his 
pleader stating that a etay order has 
been passed by the party or his 
appellate court should be sufficient. 
Of course if some party or lawyer 
makes a false statement, apart from 
being proceeded against under the
I. P. C. it may be provided that it 
will be treated as contempt of court. 
Then, the last suggestion I have is in 
regard to Order X LIV . Order XLIV 
deals with the appeal by indigent 
persons whom we call paupers. Here, 
there is one stringent provision. I 
want that it should be libralised. The 
present provision al Order XLII! ru h  
1 is this.



‘‘Any.per^^fiMed ty vetim'W 
appeal^ vyftp, i3 . ui&able,, t^ s a & tb e  
fee! rea u ir^  for the memorandum* 
ofappejgi,, ni^y p^^enl^- an. aflplicar 
tion accompanied by a memorandum 
of appeal, and may be allowed to 
appeal a$ a paupjej: subject, in all
matters, including the presentation 
of such application, to the provi
sions relating t0  suits by paupers, 
in so far a$ thpse provision  are ap
plicable.”

I have got objection only to this ex
isting portion in all matters including 
the presentation of such application/ 
Now, the position is this. Let us say, 
there are five persons, five brothers. 
They file their suit as paupers or in
digent persons. The suit is filed in the 
mofussil court, at Jorhot or some other 
town in Assam. Ultimately, if he 
is required to the High Court and if 
all the five persons are to personally 
present a petition in the High Court, 
then, it will cause hardship to theip.

SHRI SfARDAR AMJAD ALI: He
shquld not b$ regarded as a pauper.

SHRI B. K, GOSWAMI: Tftere is 
no meaning ip regarding them as 
paupers. If alj the five persons have 
got the means to go tp Gauhati from 
Jorhat or some other place ai}£ 3 0  
back, to personally present the peti
tion, then, there is i>£ me^ninp in 
calling them as PftWP̂ ŝ. So, I sufrw^ 
that Order XLIV, rule I may be am
ended to the effect thftt at. the appel
late stage, the personal presentation 
by the pauper is not necessary. Here,
I would also like to draw your atten
tion to rule 3 at page 80.

SHRI S. K. MAITRA: If he con
tinues to be a pauper all these pro
visions will not be necessary.

SHRI B. K. GOSWAMI: Here, it is 
stated in rule 3 at page W:

“Where an application referred to 
in rule 1 was allowed to sue or ap
peal as a a indigent person in the 
Court from whose decree the appeal 
is preferred no further enquiry in

39*.

respect of the question whether or 
not *he-is.an indigent person shall be 
necesseary.”

But there may be a case where I 
file an appeal I Die a suit as a pauper. 
The Court does not accept my conten
tion. I am not held to be a pauper, 
when I file an appeal I shall have to 
present an application. Then, Order 
XLIV will be applied. This is regard
ing appeal. I suggest that there 
should be some amendment of Order 
XLIV. Here I would like to draw your 
attention to the amendment proposed 
on page 80. This is in respect of sub 
rule (2-) of new rule 3.

“Where the applicant, referred to 
in rule 1, is alleged to have become 
an indigent person since the date 
of the decree appealed from, the 
inquiry into the question whether 
or not he is an indigent person shall 
be made by the Appellate Cou^t or, 
under the orders of the Appellate 
Court, by an officer ot( tha$ Court, 
unless the Appellate Court consi
ders it necessary in the circumstan
ces of the case that the inquiry 
should be held by the Court from 
whose decision the, is
preferred/ 1 ' r

SHRI S. K. MAITRA: It may be 
made by the Court.

SHRI B .K . GOSWAMI: But Order 
XLIV will remain. There may be 
tome conflict* I qnly place it for the 
consideration of hon. Members whe
ther there should b$ any conflict 
between the two provisions. If the 
hon. Members deem it necessary 
then Order XLV may suitably 
be amended so that there may not 
be any spope for any ^onfttql.

SHRIMATI SAVTTBJ SHYAM: Mr. 
Goswami, you have taken pains and 
you haye made some gopd suggestions, 
Bjit; I would JiHe to you one ques
tion. Ip. the Supreme Court as well 
as in the High Qou*t& rc^st of tfc$ 
top lawyers account fpf the bulk o f 
the cases and they have t$, xiift frrora 
this Court to that Court. That whole



400
objective of the Bill is to reduce the 
expenses, to curtail the delay and to 
make the procedures simple. So, 
would you like to suggest that there 
should be some restrictions imposed 
on the top most lawyers in regard to 
the handling of cases?

SHRI B. K. GOSWAMI: So far as 
lawyers having a very lucrative prac
tice are concerned, I think, the hon. 
Member knows that there are two 
types of lawyers. One is called the ad
vocate and another class of advocates 
who are called senior advocates, Gene
rally, a lawyer, who by virtue of his 
standing in the Bar is considered to 
be suitable is designated by the High 
Courts or the Supreme Court as seni
or advocate. Once he becomes a seni
or advocate, then, he has to retain a 
junior; it is obligatory on his part to 
keep a junior. Whenever instances 
arise in regard to adjournment, the 
Court will take into consideration the 
competence of the junior while grant
ing adjournment. In the opinion of 
the Court, if the junior is sufficiently 
competent, then, the Court may ask 
the junior to conduct the case. This is 
generally being done. So far as our 
Hight Court is concerned, we have 
seen that if the junior happens to be 
a new man in the profession, if the 
Court thinks that he may not be able 
to do justice to the case, then, the 
Court may grant adjournment. On 
the other hand,, if the Court feels that 
the junior is such a person that al
though he is a junior, he is competent 
to conduct the case, the Court will 
ask the junior to conduct the case in 
the absence of the senior. My humble 
opinion is, it will depend upon the 
Court.

SHRIMATI SAVITRI SHYAM: My 
second question is about the legal aid 
societies. These are there everywhere 
in every High Court. But, they have 
not made much headway in the 
serving of the poor. The poor are not 
benefited by these societies. Would 
you like to suggest pome sort of a 
legislative measure m recpect of legal 
aid societies?

SHRI B . K . G OSW AM I: As far as. 
I know, only in a few  places, there are 
legal aid societies. I do not know how 
they are functioning. I am told that 
there is one legal aid society in Delhi.
I have seen in papers that there is 
one ltegal aid committee in Bombay. 
But, I do not know whether there are 
legal aid committees in other places.

SHRIMATI SAVITRI SHYAM : I
am seeking your advice, whether 
some sort of legislation should be en
acted.

SHRI B. K. GOSWAMI: This can be 
done. The Constitution also requires 
that some help should be given to the 
poorer sections. Unfortunately— 
neither the Central Government nor 
the State Governments or the High 
Courts have done anything in regard 
to this. I should also implicate the 
Bar Councils. Being the Chairman of 
the Bar Council, I must also admit 
that we have also failed in our at
tempt to make some schemes up till 
now. It is really regrettable that up till 
now, nothing has been done for giving 
proper legal aid. I would only ap
peal to the hon. Members and the 
Central Government that they should 
take some initiative in regard to this 
matter.

SHRI SARDAR AMJAD ALI : 
Particularly the Law Ministry.

SHRI B. K. GOSWAM I: The reason 
why I say that the initiative should 
be taken by the Government is be
cause legal and cannot be given by 
individual societies or some persons 
collectively. It involves money. Gov
ernment will have to come forward 
with finance. It involves finance. 
The hon. Deputy Minister is here. I 
would take this opportunity to re
quest the Government to initiate 
some measures for giving legal aid to 
the poor.

SHRI SARDAR AMJAD ALI: Mr.
Goswami’s memorandum iB quite ex
haustive. About revision powers 
under section 115 will it be possible
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for the courts to deal with revision 
petitions in the absence of records?

SHEI B. K. GOSWAMI: I think in 
some cases it is possible, but not al
ways. In many cases it is possible to 
to decide revision petitions without 
the record. There may be some 
questions when the entire record 
is not necessary. At the time tff hear
ing the revision court may say: We
do not find any necessity for the re
cord and if the court finds it neces
sary, before the final heading it may 
call for the record. As I said, in many 
cases the record is not necessary. It 
is true revisional powers are misused 
by some parties

SHRI SARDAR AMJAD ALI: That 
is the object removal of section 115. 
About the service of summons do you 
agree that there are difficulties with 
regard to the reports of the process 
servers. What is your opinion if any 
one suggests that the court will have 
the power to fine a process server if 
he does not serve the process in due 
time in accordance with the law?

SHRI B. K. GOSWAMI: With
regard to the service of process, I have 
made my suggestions.

SHRI SARDAR AMJAD ALI: If 
the preson is not found, there is * 
substitute service by hanging.

SHRI B. K. GOSWAMI: That will 
be called ‘service by hanging’. Under 
Order V, rule 2 0 , there is another 
procedure for substitute service.

SHRI SARDAR AMJAD A L I : If
the person concerned is not found or 
if he is trying to avoid, should not the 
service be done by registered post 
directly?

SHRI S. K. MAITRA: We have
provided in the Bill itself that simul
taneously it will be sent by registered 
post.

SHRI M. P. SHUKLA: Pubication
In the newspapers is a substituted

service. Whenever you employ an 
human agency, whether you send it 
by registered post or through a pro* 
cess server, it is bound to occur.

SHRI SARDAR AMJAD ALI: If the 
procedure is simplified like this service 
directly if possible or by publication 
in newspapers. Do you think it will 
be helpful?

SHRI S K. MAITRA: I think it will 
be causing hardship because there 
are many persons who would not read 
newspapers.

SHRI SARDAR AMJAD ALI: 80
per cent of our people are illiterate. 
Anything published in . the gazette is 
presumed to be known to all. Even we 
do not know many things though they 
might be published in Gazette. 
Newspapers also do not reach the 
remote corners.

SHRI B. K. GOSWAMI: It depends 
more on the court. When the High 
Court passes an order for serving a 
notice, a gentleman may be residing 
in the interior, the court fixes fifteen 
days time, in 99 per cent of the cases,, 
notices are served within time and 
returned because the process servers 
are afraid of the High Courts; about 
other courts they are not so much af
raid of the High Courts; about other 
courts they are not so much afraid.

SHRI SARDAR AMJAD A L I : 
Suppose a man concerned avoids the 
process, or refuses, the court will 
pass an order that it should be 
served by registered post.

SHRI B. K . GOSWAMI: The pre
sent provision is that when there is a 
report from the process server that 
somebody had refused to accept, the 
court accepts that report; refusal to 
service the present law is this.

SHRI SARDAR AMJAD ALI: Sup
pose a man successfully avoids the 
process server; the process server 
does not actually get him and he



40*

makes a report 16 the court that the 
man is not available. The court 
passes order; let there be post card or 
let it bVt hung. Instead of going into 
all those procedures^ if the maa is 
not available the next process should 
that the summons should be served 
by registered post.

SHRI B. K. GOSWAMI: That is
being done even today.

SHRI S. K. MAITRA: In the BUI 
we have provided that simultaneously 
summons will be issued through the 
process server as well as by registered 
post. Another provision has bee» 
made that it could be served on an. 
adult male member or even a iemale 
member, adult female member of the 
family if no adult male member is 
there. Simultaneously summons will 
be issued by registered post with ack
nowledgement due. All these things 
have been provided for. About revi
sion, you said that the ambit of artjple 
227 is wider than section 115. I f  that 
is so, what is the purpose in keeping 
two forums if one fqrum .̂ yill .dp?.

SHRI B. K. GOSWAMI: But the 
courts will be reluctant to £xerc}$£ 
their extraordinary powers under

article 227 except in cases of flagrant 
violations ■ of law;

SHRI S. K; MAITRA: In the old 
Cr. PC. the provision was that an ap
plication for revision could be made 
to the Sessions Jtidg£.r But the 
Sessions Judge could not iriake the 
final order under section 438. It was 
the High Court which could make the 
order under section 439. Now we have 
provided co-extensive powers to the 
Sessions Judge and to the High Court. 
So, the Sessions Judge can finally dis
pose of applications for revision. 
Similarly, if we provide that revision 
application from orders of munsifs 
will lie to the District Judge and revi
sions applications from order of 
Additional District Judges and Dis
trict Judges will lie to the High 
Cpurt, will it be acceptable.

SHRI B. K. GOSWAMI: Yes Sir.

MR. CHAIRMAN: Thank you, Mr. 
Goswami. We will give very careful 
consideration to your evidence.

SHRI B. K. GOSWAMI: May I ex 
press my gratitude to the committee 
for having given me this opportunity?

(The committee then adjourned)
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(The witnesses were called in and 
they took their seats)

MR. CHAIRMAN: Mr. Goswami,
on behalf of myself and my collea
gues in the Committed, I welcome 
you and your learned colleagues in 
our midst. Before we take your 
evidence, I would like to draw your 
attention to Direction 58 of the 
Speaker Lok Sabha, which will 
govern your evidence.

You may kindly note that the evi
dence you give would be treated as 
public and is liable to be published, 
unless you specifically desire that 
all or any part of the evidence ten
dered by you is to be treated as con
fidential. Even though you might 
desire the evidence to be treated as 
confidential, such evidence is liable 
to be made available to the Members 
of Parliament. We issued a question
naire to you and your Bar Associa
tion have sent to us written replies 
to these questions. We will come to

that later on. So far as the Bill is 
concerned, you have not submitted 
any memorandum to us, and there
fore, if you desire to make some pre
liminary submissions on the Bill, you 
may do so.

SHRI S. C. GOSWAMI: At the 
outset, I thank the Members of the 
Committee for giving us this oppor
tunity to appear before this august 
body. Now, I would simply point 
out those provisions in the proposed 
amendment Bill, in regard to which 
we have objections. Now, the pur
pose of this Bill, as it is seen from
the Bill itself, is to ensure fair trial,
speedy disposal and to make the pr0~ 
cedures simple as far as possible. 
This is also intended to give a fair
deal to the poorer sections of the
community. So, while considering the 
proposed amendments, I think, we 
should have an eye on the funda
mental objectives for which these 
amendments have been proposed. 
First of all, we have objection in re-
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.gard to the insertion of new Section
11 A. By this new section, res judicata 
has been extended to be operative 
in respect of execution proceedings. 
Now, while opposing the insertion of 
execution proceedings, I would like 
to draw the attention of the Com
mittee that in certain proceedings, 

-executions are taken up summarily 
and in respect of certain decisions 
given under Order XXI, remedy is 

.available to the aggrieved party by 
way of a separate suit. Now, if 11 A 
is inserted, then, the litigant will be 
victimised by way of a decision 
under Order XXI, which will be a 
summary one. As such, our point is 
that, 11A should not be inserted by 
including execution proceedings, and 
if 11A is to be inserted, then, all 

^proceedings under Order X XI should 
be made a regular appeal giving the 
party the right to file first appeal 
and second appeal. Unless that is 
done, if 11A  is inserted, then the liti- 

: gants will be hard hit.
MR. CHAIRMAN: What about this 

new sub section (b ), Every civil 
proceeding other than a suit. There 
are two things which are being sought 
to be added.

SHRI S. C. GOSWAMI: So far as 
sub-section (a) is concerned, this 
will include mutation proceedings
also in revenue courts because in
mutation proceedings, Civil Proce
dure Code is attracted so far as the 
procedure is concerned. This is so 
far as Assam is concerned.

MR. CHAIRMAN: But, Mr. Goswa
mi, I think, as is well understood, 
civil proceeding includes suits. But,
suits are quite distinct from other
kinds of civil proceedings, under this. 
What about every civil proceeding 
other than a suit? May be mutation 
proceedings or some other kind of 
civil proceedings, this provision of res 
judicata has been sought to be in
cluded? Do you object to that also?

SHRI S. C. GOSWAMI: But, my 
point is, there are certain proceed
ings which are governed by the Civil 
Procedure Code. But, at the same

time, they are taken up summarily. 
As I said already, there are certain 
proceedings under Order XXI, which 
are taken up summarily.

MR. CHAIRMAN: You may kindly 
refer to original Section 11, from 
which these questions have arisen.

“No Court shall try any suit or 
issue in which the matter directly 
and substantially in issue has been 
directly and substantially in issue 
in a former suit between the same 
parties, or between parties under 
whom they or any of them claim, 
litigating under the same title, in 
a Court competent to try 3uch 
subsequent suit or the suit in which 
such issue has been subsequently 
raised, and has been heard and 
finally decided by such Court.”

Then, the explanations are there. 
Now, by this amendment, what is 
proposed is that Section U shall, so 
far as may be, also apply to every 
proceeding m execution and every 
civil proceeding other than a suit. In 
regard to the first one, you have 
said that the execution proceedings 
should not be added. Similarly, in 
regard to (b) do you suggest that 
suit also should not be added?

SHRI S. C. GOSWAMI: Automa
tically, it comes in.

MR. CHAIRMAN: You are oppo
sed to both the provisions. In totality, 
you oppose this insertion of new Sec
tion 11 A. We will take up the next 
point.

SHRI S. C. GOSWAMI: I refer to 
page 3, clause 7, explanation I. Our 
suggestion is that a corporation 
should be treated as having its busi
ness throughout the Union. The head 
office may not be in Assam but if the 
corporation is working here or if 
the corporation has some business at 
Delhi or other places it should be 
given a broader status by extending 
its working throughout the Union, 
so that though the head office of the 
corporation is at Bombay. I can file 
a suit at Gauhati.
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corporations are State corporations. 
Should it not be qualified that way?

SHRI S. C. GOSWAMI: Initially 
it may be State corporation but it 
may extend its business throughout 
the Union. That is why we want to 
suggest that their status should be a 
bit higher. Though it is State cor
poration they could have their busi
ness throughout the Union. It will 
give the advantage to all the citizens 
and more so to the poorer sections of 
the Community.

We now come to Clause 11 new 
Section 24 (A ). We have objections 
to this provision. The purpose of 
the amendment is speedy disposal 
and there is another purpose also, 
simplifying the procedure. In our 
view these two conditions would not 
be satisfied. There is no end to 
raising legal points in civil suit. I 
file a suit in the court of munsiff 
having jurisdiction up to Rs. 3000 
for recovery of rent for two months 
at the rate of Rs. 500 and the claim is 
Rs. 600. The munsiff can say that 
when the rent is at the rate of Rs.
300f the yearly rent will come to Rs. 
3,600 and it will be beyond his juris
diction to try the suit for ejectment 
of that perron. Ths munsif! will have 
to consider whether there is existence

* of tenancy or not. In the ejectment 
suit also he will have to consider the 
question of tenancy, and its termina
tion. The munsiff will have to 
write to the district court for 
transferring the suit to the 
court of the sub-judge or some other 
competent court. Before transferring, 
the district court will necessarily 
have to give a h°arinq[ to the parties. 
This process will not help in the 
speedy disposal of the case. In our 
opinion these provisions are not to 
be incorporated.

SHRI SARDAR AMJAD ALI: Do 
you think that a suit relating to the 
recovery of rent and a suit relating 
to the eviction of *  tenant are of 
the same or equal nature?

<**6

SHRI 'S. C. GOSWAMI; Yes, be
cause I  have placed before you that 
unless the tenancy is proved no de
cree for rent can be passed and any 
ejectment suit against tenancy must 
be proved and its termination must 
be proved.

So, one thing is common both in 
the ejectment suit and in the suit for 
recovery of rent, i.e. existence of 
tenancy.

SHRI SARDAR AMJAD ALI: Re
covery of rent is being regarded as 
money suit, but an eviction suit is 
different.

SHRI S. C. GOSWAMI: Yes, but 
the existence of tenancy is common. 
If it is found that the terms of te
nancy was a monthly rent of Rs. 300, 
a  rent aoit for recovery of Rs. 600 
is within the limit tat the munsiff to 
try. But if an ejectment suit is 
brought, it will exceed the munsiff 
jurisdiction. So, under this provi
sion the munsiff can legitimately 
refer the matter to the district court 
for transferring it to the higher com
petent court. In that case, that rent 
suit will take a minimum of 3 years 
till it is finally disposed of by the 
lower court itself. So, it will defeat 
the purpose for which the amend
ment is proposed.

SHRI V. K. SAKHALECHA: If
anybody raises the question of juris
diction, the suit Will automatically 
be transferred. So, you feel that any 
litigant who wants to delay the pro
ceedings will raise the question of 
jurisdiction.

SHRI S. C. GOSWAMI: At the 
earliest opportunity, the defendant 
will raise the plea. Here the power 
is given to the court to do it suo inotu 
even. No court will take the respon
sibility o f withholding that order 
When it is moved by a party. So, this 
provision will delay the disposal of 
suits.
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SHRI SYED NIZAMUDDIN: 

Don’t you think, this provision avoids 
.multiplicity of suits?

SHRI S. C. GOSWAMI: It will not 
avoid multiplicity of suits. If a ten
ant is a defaulter, necessarily rent 
suits will be filed, because even 
though a tenant defaulted at a parti
cular time, the landlord may decide 
to allow the continuance of the tena
ncy without-filing an ejectment suit. 
But here as it appears, whether the 
suit is filed or not, that is not to be 
taken into consideration. If a suit is 
filed, then the munsifl will have no 
jurisdiction. On that ground, he 
shall have to write to the District 
Judge for transfer of the case.

/
SHRI SARDAR AMJAD ALI: The 

words used here are "based principally 
on that question.” That means, 
it is relating to the same issue which 
is pending before it. If another suit 
is brought on that particular issue 
and when it finds that on the same 
issue it has competent jurisdiction, 
then only section 24 can be invoked.

SHRI S. C. GOSWAMI: I have 
given the example of rent suit and 
ejectment suit. In both the existence 
of tenancy is common and that is 
bound to be adjudicated upon. In an 
ejectment suit, if the defendant says 
that he is not a tenant, the court 
shall have to adjudicate first whether 
there is existence of tenancy. In a 
rent suit also, if the tenant says “I 
am not his tenant at the rate of Rs. 
300” the court must adjudicate whe
ther he is a tenant at the rate of 
Rs. 300. So, in both suits the com
mon question is existence of tenancy.

SHRI SARDAR AMJAD ALI: As 
soon as the written statement is 
filed, the court can decide the ques
tion of jurisdiction at the very first 
instance.

SHFt s . C GOSWAMI: In all civil 
suits, the orders passed by the court 
should be done by hearing both the 
parties. By inserting this provision, 
the court has been empowered to refer

the matter to the district court even 
without waiting for the defendant’s 
statement. If he did not refer it, the 
defendant can ask the court by a 
petition to refer the matter by point
ing out the ground. When the court 
has power to do it even suo motu, 1 
think no court will refrain from 
referring the matter to the higher 
court if it has been pointed by the 
party. If that matter is referred in 
that way, whether suo motu or at the 
instance of the party, it will delay the 
proceedings in its disposal. In an 
appellate appeal, or in other money 
suits, some sort of legal objections 
may be raised saying that the Court 
will have no jurisdiction.

SHRI SARDAR AMJAD ALI: That 
is what we say actually in all the 
written statements. The first part is 
'if the Court has no jurisdiction* and 
so on. Mr. Goswami, if I am correct, 
now, at present, the position stand* 
like this. Unless and until the suit is 
gone into and the final stage of adju
dication comes, the Court is not in a 
position to determine whether it has 
got jurisdiction or not. But, here fey 
introducing this new section, probably, 
the intention of the legislature is to 
see that at the very first point of time* 
if it appears to the Court that it is 
not competent either from the pecuni
ary point of view or from the point of 
view of territorial jurisdiction, what
ever that may be, after the submission 
of the written statements, if the Court 
comes to the conclusion that it has got 
no jurisdiction, in that case, it will 
refer the case to the Court of compe
tent jurisdiction. Is that not an im
provement? What is your opinion?

SHRI S. C. GOSWAMI: This is not 
an improvement because, the provision 
is already there and there is a direc
tion in the existing Civil Procedure 
Code for taking objection of jurisdic
tion at ^ e  earliest opportunity. So. 
even under the existing provisions in 
the Civil Procedure Code the defen
dant, before filing the W.S. can take 
objection of jurisdiction at the earliest 
opportunity and it is to be heard. If 
the defendant can satisfy that the

781 LS—27
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Court has h q  jurisdiction, then, the 
Court will necessarily, even now, refer 
the matter to the higher court. This 
will not be an improvement and thi3 
is not an advantage because the pro
vision ig already there.

SHRI VIRENDRA KUMAR SAKHA. 
uECHA: There is no provision for 
referring to the higher court. On the 
objection of jurisdiction, the plaint is 
returned.

SHRI S. K. MAITRA: The 'jurisdic
tion is not to try the first mentioned 
suit. It is the jurisdiction to try the 
auit subsequently filed in which the 
same issue is raised. So, the Court 
at the very first stage must be com
petent to try the suit which is subse
quently instituted in which’ the same 
issue is raised. This question of juris
diction is subsequent jurisdiction. 
About your point in regard to the re
lationship of a landlord and a tenant, 
if the existence of the tenancy is not 
disputed, there is a provision in Sec
tion 116 of the Evidence Act whereby 
the tenant is stopped from denying the 
title of the landlord. There, the only 
question that will arise is in regard to 
the rate of rent. If the existence of 
the tenancy itself is disputed, then, 
that is an issue which will have tc be 
determined. If the Court is not com
petent to decide, it will have to refer 
it to another Court. The whole idea 
is to reduce the number of suits so 
that the plea of res judicata can be 
successfully raised. Otherwise, in a 
subsequent suit, the doctrine of res 
judicata will not apply.

SHRI S. C. GOSWAMI: It will not 
help in reducing the multiplicity of 
suits.

SHRI S. K. MAITRA: This Section 
21, to which you are referring to, will 
not be relevant here. That relates to 
the suit which has been instituted. 
This relates to a subsequent suit. He 
is referring to the objection as to 
jurisdiction, which has to be taken at 
the earliest opportunity. That point 
trises in the first mentioned suit.

Here, this Section applies to an issue 
which is raised in a subsequent filed 
suit.

SHRI VIRENDRA KUMAR SAKHA
LECHA: This does not contemplate a 
subsequent suit. He has given an 
example in regard to rent. Take the 
example of a declaration suit in which 
the relief is sought. If it is not 
of market value, the suit will be re
turned under this section.

SHRI S. K. MAITRA: This section 
relates to cases where possibly a plea 
can be raised in a subsequent suit. If 
the Court, while trying the suit, has no 
jurisdiction, it will return the plaint, 
rather send it to the District Court. 
That is the idea so that the plea of res 
judicata can be successfully applied. 
As I have already explained, in a rent 
suit, if the existence of the tenancy is 
not disputed, then, under Section 116 
of the Evidence Act, there is an estop
pel against denying the title of the 
landlord. There, the only question 
that will arise for determination is the 
quantum of rent. If the existence of 
the relationship of landlord and tenant 
is disputed, then, the question of title 
will arise. In that case, the Court 
will have to refer it to a higher court 
which will have jurisdiction to decide. 
That is the whole idea. In a way, of 
course, there will be some delay. But, 
this will ultimately cut out the second 
stage so that in the ultimate analysis, 
there will be reduction in delay. That 
is the idea.

MR. CHAIRMAN: We have discus
sed enough. We will examine all 
aspects. Your evidence is on record. 
We will examine and consider all as
pects. We will take up the next point.

SHRI S. C. GOSWAMI: Now, I
would like to refer to Clause 16, inser
tion of new Section 35B, page 5. Now, 
so far as this provision is concerned.
I am unable to get an idea of the 
legislation. First of all, no suit can be 
delayed by a party when it is before 
a Court. What about dates? Dates 
are given by the Court. Delay m a 
pending suit cannot be caused. Dates
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are given by the Court's order and 
before granting the date, the Court 
has to satisfy itself, and after being 
satisfied, the Court will grant the date. 
After granting the date, it cannot be 
said that the delay was caused by a 
party. When I seek an adjournment 
on certain grounds, if the? Court is not 
satisfied, the Court will refuse the 
adjournment and proceed with the 
suit. But, after the adjournment, and 
after lapse of, say, one year, at the 
time of the disposal of the suit, the 
Court cannot say that I was respon
sible for the delay in the disposal of 
the suit.

MR. CHAIRMAN: But Mr. Gos
wami, even under the existing Code, 
there is a provision for costs to be 
awarded in certain cases of adjourn
ment. What is being proposed here is 
that the costs will be commensurate 
with the delay. This is a sort of a 
deterrent.

SHRI S. K. MAITRA: Suppose there 
is a suit about the title, or a boundary 
dispute and it cannot be decided 
except by local survey. The Court 
passes an order asking the Plaintiff to 
take steps for a local survey. He does 
not do a n y th in g . He says that he 
would prove his case without any 
local survey. On the date of hearing 
h e  files an application for local survey. 
If you refuse that application the suit 
is  bound to corae back on remand. 
In such case** do you agree that the 
Plaintiff had unnecessarily delayed 
the case?

SHRI S. C. OOSWAMI: I appreciate 
the point but I think the present 
wording in the clause is to be modified 
in that case. If a party fails to take 
proper steps at the proper time such 
a party has to be penalised in granting 
relief. In such case relief should be 
granted but with sufficient cost. As 
a matter 0f fact it is being done even 
today.

SHRI S. K. MAITRA: In that case 
H becomes a cost in the suit. Here it 
*till not be & cost in tli^^suit.

SHRI S. C. GOSWAMI: According 
to the procedure followed in Asiam 
if the court is satisfied that the case 
cannot be adjudicated without that 
report the court will grant a prayer 
for the issue of a commission. At the 
same time the court will say that the 
cost is Rs. 29 or 30 and in some cases 
it comes to Rs. 300 or even 400. The 
procedure is there in Assam.

The whole thing is that the court 
will have to consider whether the dis
posal of the suit had been delayed. Let 
us take one example. I pray for the 
issue of a commission to examine a 
witness at Rajasthan. The report will 
come from Rajasthan that the witness 
is not available in the address given 
by the party. 1 put in a petition again 
saying that that person is at present 
residing in Bikaner ^nd a commission 
is issued once again. Once more the 
report comes that the man is not 
available at Bikaner. I put in a Peti
tion again saying that thje man is at 
Delhi. Probably that man is not in 
the world at all. In such cases, appro
priate cost should be given and nor
mally they are given. The order for 
the issue of the commission is cancel
led and heavy cost is awarded, even 
now in Assam.

MR. CHAIRMAN: The question ia 
whether such cost should form part 
of the decree or it should be taken 
outside. That is the difference sougfct 
to be made here.

SHRI SARDAR AMJAD ALI: The 
witness suggested that there should be 
some modification. What modification 
is he suggesting?

MR. CHAIRMAN: I was coming to 
that. First of all the question is whe
ther the cost of adjournment for such 
reasons which are not to the satisl ac
tion o f the court requires a heavy cost 
and whether that cost will form part 
of the decree of not. Second thing 
that my colleague has sought to ask is; 
if this clause is to be rewarded or 
modified could you help the Commit
tee, lptifr on, by giving us a draft say- , 
ing in what manner you would Ilk *'
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this clause to be modified to your 
satisfaction. We shall examine it. You 
can send it later on.

Your evidence is on record and that 
will be sent to you for correction. I 
request you to formulate the points 
you have made and send us a memo
randum by the end of this month, #o 
that it might be helpful to us.

SHRI S. C. GOSWAMI: About
section 58(1A), our suggestion is this 
exemption ought not to be given. A 
man may make it a point to borrow 
money to the extent o f say Rs. 150 
and he may have 10 creditors. All 
of them may obtain a decree. At the 
same time, the man is a pauper and 
he will never pay. If this exemption 
is not there, at least there will be 
something to attach.

About section 60, we want that the 
insurance policy money should not be 
exempted. I have no property and I 
am a broker, say, I have a few in
surance policies and at the same time 
I have some liability which exceeds 
the policy money. On my death or 
even during my life time, if decrees 
are obtained, there is nothing left 
for attachment. If the policy money, 
is not exempted, the credit can at 
least attach the policy.

MR. CHAIRMAN: You do not want 
some exemptions on humanitarian 
grounds? Instead of this blanket 
exemption of the insurance money, 
if a certain portion of it is exempted, 
will you agree to that?

SHRI S. C. GOSWAMI: Yes, say 
Rs. 500 may be exempted.

MR CHAIRMAN: The exact
amount we can decide later. You 
agree that it will be equitable to 
exempt a certain portion of the in
surance money?

SHRI S. C. GOSWAMI: Yes.

Then, we want that section 80 
should be omitted. The idea behind

existing section 80 is to give air 
opportunity to the State or the public 
servant to satisfy the claim. So far 
as its continuance is concerned, the 
best thing would be to take statistics, 
say for two years, from the State 
Government as to how many notices 
were received under this section and 
how many were complied with. That 
will be sufficient to come to a conclu
sion about the deletion of this section. 
You will find that not even 1 per cent 
of the notices have been complied 
with. The operation of certain exe
cutive orders needs immediate check
ing. If people cannot file a civil suit 
without serving notice and without 
waiting for two months, the mischief 
would have been already done before 
he can come up with the suit. So, it 
is high time section 80 was deleted.

MR. CHAIRMAN: In appropriate
cases, the court depending upon the 
exigencies will be competent to issue 
an injunction. Will that serve the 
purpose?

SHRI S. C. GOSWAMI: Even in 
that oase  ̂ there will be some diffi
culty because the court may say that 
it is not satisfied that it is a fit case 
which secion 80 should be dispensed 
with.

MR. CHAIRMAN; The main idea of 
deleting section 80 is that we should 
not discriminate between an ordinary 
citizen and the State or public offi
cials. But even so, will it be equi
table to equate an individual with a 
complex machinery like Government 
or Corporation? Is not some reason
able distinction called for? What is 
your opinion on that? It does not 
apply to Government only. This also 
applies to Corporation and on where 
decisions have to be taken at many 
levels colletctively.

SHRI K. D. GOSWAMI: From our 
experience, I must say that this 
should! not retained. The sooner



to deleted the better it will be. U 
it is retained, it will do as more harm 

, * than good.

MR. CHAIRMAN: At th ĝ stage, we
* Are not forming any opinion. Here is 

an existing provision which is sought 
to be deleted by the Bill. This Bill 
has been brought forward on the 
basis of the recommendations of the 
Law Commission. There has been a 
good deal of weight in favour 01 

deletion of this provision. Our Com
mittee has to examine this.

SHRI VIRENDRA KUMAR 
SAKHALECHA: Is the Government 
pressing for retention of this Section?

SHRI K. D. GOSWAMI; No. This 
has affected the parties in very many 
cases.

SHRI SARDAR AMJAD ALI: It is 
the opinion of the Bar Association of 
Nowgong. It will not be fair on our 

part to say how the Government is 
thinking.

MR. CHAIRMAN: We ar« not sav
ing this. We are taking advantage ot 
the presence of the learned witness 
before us. This Section relates to a 
suit against a Government or a pub
lic servant. Your experience shows 
that this should go. It is not only 
your experience. Law Commission 
says that. It has been argued before 
us that it should be retained. We are 

trying to scan both sides.

SHRI JOGESH SARMAH: in Sec
tion 78-D of the Railway Act, there 
is a provision for six months notice 
for settlement o f the claim. Oyer and 
above that, we say that Government 

should be given another two monihfi 
time. What for?

MR. CHAIRMAN: We will examine 
all aspects. This is a Government 
Bill and it has been proposed that 
this Section should be deleted. Thin 
has been proposed on the basis of 
the recommendation of the Law Com
mission.

SHRI VIRENDRA KUMAR 8 A -
KHALECHA: We must also presume 
that the Government must have sta
tistics .

MR. CHAIRMAN: We will see
when we take up clause by clause 
consideration.

SHRI SARDAR AMJAD A L I : 
Mr. Goswami, would you kindly see 
page 94 of the Bill, Statement of ob
jects and reasons. Please refer to 
sub-para (e) of para 6. Is your Bar 
Association in full agreement with 
this?

SHRI S. C. GOSWAMI: We fully
agree.

Then, Section 82 has to be deleted, * 
according to us. It says —

MR. CHAIRMAN: You need not 
read the clause. Your opinion is that 
it should be deleted.

SHRI S. C. GOSWAMI: For the
same reason for which Section 80 is 
sought to be deleted.

MR. CHAIRMAN: Are you opposed 
to all these provisions in clause 29?

SHRI S. C. GOSWAMI; After the 
decree, I am entitled to get the money 
or the relief. I am entitled to get it 
immediately. If Section 80 is deleted 
by refusing to give some time to the 
State for rectifying the defence or 
satisfying the claim, then, what justi
fication can there be for granting 
some time after the decree?

MR. CHAIRMAN: Provision for
report by the Court to the Govern- v 
ment after the decree is passed?

SHRI S. C. GOSWAMI: The decree 
itself will be passed in the presence 
of the lawyer of the State.

MR. CHAIRMAN: In the case o f 
parte decrees?
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$HRI JOGESH SARMAH; In the 
c u e  of ex parte decrees, the party 
does not appear and does not take 
any notice.

MR. CHAIRMAN: You do not want 
to give any time after the decree is 
passed. That position is clear.

SHRI S. C. GOSWAJVII: Then,
Clause 37. Here, it is said:

“after the words ‘any misjoinder’ 
the words 4or non-joinder' shall be 
inserted/1

Our point is that, the words “non
joinder” ought not to be included. 
We have one suggestion to offer that 
instead of the words ‘non-joinder' 
the words ‘proper party* may be 
inserted. Now, after filing the writ
ten statement, the defendant will 
point out that a certain party is a 
necessary party and ought to bm join
ed in the suit. The plaintiff refuses 
to appoint him and after close of the 
case, if the Court finds that adjudi
cation on the dispute cannot be given 
without that party, then, what justi
fication can there be for not dismiss
ing the suit and allowing the party to 
bring in that party after a lapse of 
two or three years?

SHRI S. K. MAITRA; This is there 
in the proviso:

“Provided that, nothing in this
section shall apply to non-joinder
of a necessary party.”

SHRI S. C. GOSWAMI: That is 
why, I have suggested that instead 
of ‘non-joinder* it should be ‘proper 
party’ .

MR. CHAIRMAN: We will examine 
this and you mention in your written 
note also about this. It is on record. 
We will see.

SHRI S. C. GOSWAMI: Then, sec
tion 115. Our point is that section 115 
should be there in order to 
make the Civil Procedure Code a 
self-contained one without relying

on any atheir A ct Now, if Section 115 
is deleted, it is argued that Article 
227 of the Constitution will be availa
ble to the aggrieved party. Now, 
where is the guarantee that Article 
227 will be there for all time to 
come? Our experience now shows 
that the Constitution can be amended 
at any time nowadays.

SHRI SARDAR AMJAD ALI: This 
Code can also be amended.

SHRI S. C. GOSWAMI: If Article 
227 is deleted from the Constitution, 
what will be the fate of the litigants 
under the Civil Procedure Code? For 
want of a self-contained provision in 
the Code itself, the litigants will 
suffer. This is one aspect of the 
matter.

The Civil Procedure Code should 
be a self-contained one and it should 
not rely on any other law. The other 
aspect is this. There are certain 
provisions in the CPC against which 
no appeal lies. Revision ig available. 
If we read the lines in between, the 
scope of the * enquiry under Article 
227 and the scope of enquiry under 
Section 115 of the CPC are slightly 
different. The parties may go 
without relief, for want of that pro
vision. So 115 should be retained.

MR. CHAIRMAN: I shall seek a 
little elucidation. The notes on 
clauses says that adequate relief is 
available under Article 227 for things 
under Section 115. You say that is 
not so. I invite your kind attention to 
Article 227 sub-clause 2(a), (b), (c) 
and also to section 115 sub-section 
(a ), (b ), (c) would the relief provided 
under Section 115 of the code 
be sought under Article 227 also a* 
claimed in the notes on elauset.

SHRI S. C. GOSWAMI: My point
is that Article 227 is conferring a 
power purely on the administrative 
side, whether a particular court has- 
taken up the case properly. Suppose 
without getting a written statement 
from the opposite party the presiding



officer fixes a date for framing all 
issues, under Article 227 that High 
Court can say that he must nave first 
got the written statement and then 
fix a dal? for framing issues, that 
is the administrative side of the pro
ceedings. Article 227, it is our feel
ing, entitles the court to look into 
administrative side of the proceed
ings of the subordinate court whereas 
section 115 empowers the High Court 
to look into the methods of orders 
passed by the High Court, whether 
he has properly exercised his juris
diction or has refused to exercise his 
jurisdiction or he has improperly 
exercised his jurisdiction. One is 
administrative and the other is judi
cial; so we want that 115 should be 
retained- . .

I now come to Order (I) rule 
3(A) on page 17. Suppose I have 
filed an ejectment suit in respect of 
joint tenancy against three persor.fi. 
Two persons are in England. Sum
mons cannot be served on them. It 
will be delayed. Can that ejectment 
suit be split up? That is the point to 
be looked into. I think this provi
sion ought not to be there. There 
will also be multiplicity of suits.

MR. CHAIRMAN: We shall examine 
that point.

SHRI S. C. GOSWAMI: I now turn 
to Order (II) rule 6, on page 19. This 
also will create complication I refer 
to Order XXII, rule 10 (a) (ii)
page 55; the lawyers should not be 
saddled with this responsibility. 
About Order XXXIII, page 65, the 
procedure should be simplified. If a 
pauper wants to file a suit, he should 
apply to the court and if the court is 
satisfied, the order should be given 
on the date of presentation of the 
plaint by examining the applicant 
and a iew  witnesses if necessary.

MR. CHAIRMAN: You kindly for
mulate in what manner you want 
this provision to be modified and 
send .it to us so that we can apply our 
mind to it.

SHRI S. C. GOSWAMI; Yes, Sir.

SHRI V. K. SAKHALECHA: You 
object to the provision that this 
should be first enquired into by me 
ministerial officer and then by the 
court?

SHRI S. C. GOSWAMI: Yes. That 
should be dispensed with,. Everything 
should be given to the court. He 
will present his plaint alongwith an 
application that he may be allowed 
to sue as a pauper. If the court feels 
some more evidence is needed, a few 
more witnesses may be examined and 
then the court should pass an order.

In order to expedite the legal pro
ceedings, we suggest that the execu
tion proceedings should be a conti
nuous one. There should be no 
separate executing court. No new 
file should be started in respect of 
execution. When the decree is passed, 
it is the duty of that court to put the 
party in the position to which he is 
entitled. While passing the decree, 
the court should fix a date, normally 
after one month after the period of 
appeal, for taking steps for execu
tion. After one month, if an appeal 
is preferred, a stay order will come. 
If an appeal is not filed, then execu
tion will proceed. If that is done, 
there will be no occasion for any en
quiry under section 47, because the 
defendant will not get any time for 
taking any adjustment etc.

MR. CHAIRMAN: This is a very
significant suggestion. He says there 
should be n0 separate executing court 
and execution proceedingj should 
straightaway start on the expiry cf 
the period of appeal if no appeal is 
filed. I request your Bar Association 
to  take a little more trouble and 
suggest to this Committee what are 
the existing provisions in the CPC 
that should go if this suggestion if 
to be incorporated in the Bill.

SHRI S. C. GOSWAMI; Yes, Sir.
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SHRI M. P. SHUKLA: Let the Law 

Ministry of the Goverment of India 
also make a note of it.

SHRI BEDABRATA BARUA: Th:s 
will be considered.

SHRI D. L. SEN GUPTA: You sug
gest that before the suit is finally 
settled by the highest court of appeal, 
execution proceedings should com
mence. What will happen if the 
judgment is versed in appeal?

SHRI S. C. GOSWAMI: Whenever 
an appeal is filed and the party con
cerned moves for a stay of execution, 
a stay order will be passed in appro
priate cases. Then, if he looses, he 
will come up for the second appeal. 
In the second appeal, Court will also 
stay the execution. The execution 
will be stayad by the appellate Court 
till it is finally disposed of by the 
Supreme Court.

SHRI D. L. SEN GUPTA: is there 
legal bar now on execution proceed
ings being conducted, as the law 
stands? I think the present position is 
that the party who has got a decree 
can file an execution proceeding. 
Mr. Goswami, I am not practising in 
civil courts. But, I think—excuse me, 
if I am incorrect—as the law stands 
today, after the decree, the party who 
has got the decree can seek an exe
cution. But, from the point of view 
of expediency, they say ‘iAll rigflit, 

why should I spend for nothing? Ulti
mately, if the judgment is reversed, 
then also, there will be expenses 
again’,. Even in an execution pro- 
< eding, you will have lo engage 
awyers and all these things. So, from 

'he point of view of expediency only, 
people do not go for execution till 
the matter is finally disposed of. The 
law does not prohibit anybody from 
going to execution.

SHRI S. C. GOSWAMI: Even now 
if I get a decree today, then, I can 
file an execution tomorrow provided 
I get the copies and all that. Now, 
for doing this certain help will be

given to the litigants becauss they 
will not be required to take the certi
fied copy of the decree.

SHRI D. L. SEN GUPTA. Again, 
there comes the difficulty, if there is 
no certified copy of the decree. The 
certification is necessary for the 
purpose of deciding.

SHRI SARDAR AMJAD ALI: Be
cause the executing court is a differ
ent one.

SHRI D. L. SEN GUPTA: But the 
question is this. What is the 
guarantee? There should be some 
safeguard, there should not be a 
frivolous execution petition saying 
that this is the order. That may not 
be the order.

MR. CHAIRMAN: Mr. Sen Gupta, 
they have said something absolutely 
new. The executing court is different. 
What they have suggested categori
cally is that if we have to aviod de
lay, more than one month time should 
not be allowed. I have requested them 
to send us their concrete suggestions. 
Then, we will see.

SHRI VIRENDRA KUMAR SAK
HALECHA: They will give us their 
suggestions and we will examine them 
on merits. Mr. Goswami, your whole 
suggestiom leads to one thing, that is, 
saving of the litigant's time and 
money. That is your suggestion. Your 
suggestion makes this only difference. 
Normally, executing courts are the 
same. Suppose, hundred decrees are 
passed by a court, normally, 50 cases 
come in for execution and the other 
50 do not. Your suggestion will mean 
that every court will have excess work 
of execution. But, at present, the po
sition is like this. You know this as a 
lawyer. When hundred decrees are 
passed, execution comes only in 50 or 
less than 50. Ultimately, there will not 
be execution proceedings in all the 
cases in which the decree is passed.

SHRI S. C. GOSWAMI : Today
or tomorrow, it must be done by the 
same Court. 1 * ^
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SHRI S. K. MAITRA: The only ad
vantage is that the decree holder 
would be absolved of the responsi
bility. Otherwise........

SHRI S. C. GOSWAMI: There is 
also saving of time.

SHRI S. K. MAITRA: He does not 
have to make an application for the 
executior*.

SHRI S. C. GOSWAMI: Let us say, 
in a Court, there are 200 cases await
ing decision and hundred cases for 
execution. The total on file will be 
300. Here, in this case, the total on 
file will be only 200.

> SHRI VIRENDRA KUMAR SAK- 
HALECHA: The work is the same.

MR. CHAIRMAN: I think we should 
' conclude this evidence. Most of the 

things have been covered already. 
Two more witnesses are waiting. We 
have to examine the Tripura and the 
Nagaland Governments. I am sorry, 
I could not devote more time with 
you. As we have seen, hon. Members 
are very much interested to get the 
benefit of your experience and the 
views of your Association. I would 
also request you to send us your sub
missions in the form of a written note 
by the end of this month. You may 
also send us y o u r  concrete suggestions 
in regard to specific amendments. I 

^ thank you again.
SHRI VIRENDRA KUMAR SAK

HALECHA: They have not given 
their suggestion reg a rd in g  one impor
tant point, regarding second appea 
and formulation of the point.

MR. CHAIRMAN: They have made 
their submissions. You may send us 
your submissions regarding to this 
point also, in regard to second appeal.

SHRI VIRENDRA KUMAR SAK
HALECHA: This is an important 
change. Do you support it?

SHRI S. C. GOSWAMI: We do not 
support it.

MR, CHAIRMAN : My friend has
raised this question. The existing sec
tion 100 relating to second appeal is 
sought to be modified by the new Sec
tion 100 where a second appeal can 
be allowed only on a substantial qu
estion of law. This is very important. 
Section 100. Secondly, the admitting 
court will have to certify that a sub
stantial question of law has been in
volved. Then only, the second appeal 
will be allowed.

SHRI VIRENDRA KUMAR SAK
HALECHA: The question should be 
formulated.

MR. CHAIRMAN: They are opposed 
to it. Mr. Goswami, we will examine 
this. I thank you once again for 
appearing before us and giving us 
your suggestion. We will examine 
them very carefully.

SHRI K. D. GOSWAMI: On behalf 
of our Association, we convey to you 
our gratitude for giving us a patient 
hearing and we hope that our sugges
tion will receive your due considera
tion.

[The witnesses then withdrew]

H. Government of Tripura, Arartala

Spokesmen :

1. Shri Harichandra N ath— Advocate General.
2. Shri S-ikumar Chakravarty- Secretary (Law).

[The witnesses u>erc colled in and 
they took their seats].

k MR. CHAIRMAN: You may kindly

note that the evidence you give would 
be treated as public and Is lia b le  to be 
published, unless you specifically 
desire that aU or any part of the evi
dence tendered by you is  to be treated
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as confidential. Even though you 
might desire the evidence to be 
treated as confidential, such evidence 
is lable to be made available to the 
Members of Parliament.

You have submitted a written 
memorandum, and you have also
replied to the questionnaire. Both 
these things have been circulated to 
the members.

SHRI H. C. NATH : There were
two sets of questionnaire. I gave 
answers to them on two occasions. 
There were 83 questions in one.

SHRI SUKUMAR CHAKRAVARTY: 
That questionnaire has not been
given to the Government. It was 
separately given to the Advocate 
General.

MR. CHAIRMAN : The Govern
ment need not be bound by what 
Advocate General says. He has his 
individual capacity. We will take
your evidence on behalf of the 
Government of Tripura. Whatever 
you submit on behalf of the Govern
ment, we will record as such.
Regarding the written replies to the 
questionnaire we will take them from 
him. This memorandum is on behalf 
of the Government of Tripura. One 
of you can make a statement and 
other can supplement. The written 
memorandum is before us and if you 
want to emphasise anything or add 
something to it you may do so.

SHRI SUKUMAR CHAKRAVARTY: 
One line has been omitted in our 
memorandum and that line should 
read; “but, for this reason, the power 
given under Section 115 CPC should 
not be withdrawn.” So our memo
randum should be suitably amended 
at the appropriate place.

MR. CHAIRMAN: We shall get
it corrected.

SHRI SUKUMAR CHAKRAVARTY: 
Except for the few provisions which 
had been mentioned in the memo

randum we generally agree to the 
other provisions.

MR. CHAIRMAN : Your Govern
ment wants that the points mentioned 
in the memorandum should be consi
dered by the Committee. The other 
amendments proposed in the Bill are 
generally acceptable to the Govern
ment of Tripura. I think I can take it. 
Section 80 of the CPC is proposed to 
be deleted. Your Government wants 
that it should be retained.

SHRI SUKUMAR CHAKRAVARTY: 
We have explained the reasons.

MR. CHAIRMAN: Has your Gov
ernment responded to notice under 
Section 80 giving two months time to 
settle the claims of the prospective 
plaintiff, in a suit. What is your 
record of response to section 80?

SHRI SUKUMAR CHAKRAVARTY: 
We are collecting the information.

SHRI M. P. SHUKLA: At Madras 
and Bangalore we had asked the 
Government representatives to give us 
statistics for one or two years which 
would reveal the state of affairs in 
those states. Probably they could also 
do the same thing.

MR. CHAIRMAN : I shall ask them 
to furnish that information. Can 
you send it by the end of January 
or middle of February?

SHRI SUKUMAR CHAKRAVARTY: 
We shall try our best.

MR. CHAIRMAN : At present, the 
notike under section 80 has to be 
served on a particular form which is 
a replica of the plaint and objection 
is taken on technical grounds to pass 
the claim. Suppose this notice is in 
the nature of a letter outlining the 
claims and giving an indication that 
if within such and such time the 
claim is not settled, the party will 
be compelled to seek relief in the 
court and if that Is treated at
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sufficient notice by the court, will It 
be acceptable to you?

SHRI SUKUMAR CHAKRAVARTY: 
But the grounds should be 
mentioned.

SHRI BlR CHANDRA DEB 
BARMAN: Under the existing Code,
you are entitled to know the cause 
of action and relief, not the grounds.

MR. CHAIRMAN: If the time is
reduced from two months, will it be 
sufficient?

SHRI SUKUMAR CHAKRAVARTY: 
You know the difficulties of the 
Government. We want that months 
should be retained.

SHRI D. L. SEN GUPTA: You
have entered into a contract with a 
private citizen either for service or 
for goods. You know your liability. 
You do not redeem your pledge. The 
party goes on writing to you for two 
years saying, “Please clear my dues” . 
After 2 years you say, “We have not 
got notice under section 80” !

SHRI SUKUMAR CHAKRAVARTY: 
The department concerned might 
have to consider the legal aspects. 
When the Notice is received, they 
send it to the Law Department. The 
Law Department after making 
enquiries from the concerned depart
ment advises the Government 
suitably.

SHRI D. L. SEN GUPTA : So, the 
defect is in the Government procedure, 
not in the CPC. Notice under section 
80 is not necessary if the Government 
department moves diligently and with 
a sense of responsibility when a 
letter of request comes from the 
Party. When a letter of request 
comes instead of a notice, who 
prevents you from passing it on the 
department concerned for comments?

SHRI SUKUMAR CHAKRAVARTY: 
I am not representing the adminis
trative department but the Law 
Department. Government consists of

so many department. Government 
should not be attacked in the court 
suddenly. It should get some notice.

SHRI V. K . SAKHALECHA: 
Many High Courts have held that the 
Government should not act just like 
a litigent and even in cases where, 
the limitation period has expired 
Government should honour the* 
claim.

SHRI SUKUMAR CHAKRAVARTY: 
Even time-barred claims are some-- 
times passed by the Government.

MR. CHAIRMAN: Can you give-
statistics about it?

SHRI SUKUMAR CHAKRAVARTY:
I have myself given that advice in; 
some cases. Whether it has been* 
actually paid. I do not know.

SHRI SARDAR AMJAD ALI: Has*
the Tripura Government asked for 
the opinion of the Advocate General! 
whether section 80 should be retained: 
or not?

SHRI SUKUMAR CHAKRAVARTY: 
Yes; we have talcen his advice also. 
He is of the same view.

SHRI SARDAR AMJAD ALI: The*
words in section 80 are “ . . .  purported 
to be done in his official capacity” . 
Supposing the Chief Secretary of my 
State wants hid adojrted daughter to 
be married and for that he wants a 
big place. I am a poor fellow living 
by the side of his house and I have 
a peice of land. The Chief Secretary 
in his official capacity occupied my 
land for three or four days and 
performed the marriage. What relief 
do I get against this encroachment? 
Have you come across such cases?

SHRI SUKUMAR CHAKRAVARTY:
I have not come across such cases.

SHRI SARDAR AMJAD ALI : 
Have you come across any case 
where a decision taken by a Govern
ment official in his official capacity 
has been subsequently quashed by ( 
the court? '
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SHRI SUKUMAR CHAKRAVARTY: 
It  has been quashed by the Court 
o n  what ground?

SHRI SARDAR AMJAD ALI: 
That those were mala fide.

SHRI SUKUMAR CHAKRAVARTY: 
Then, he will be personally liable.

SHRI SARDAR AMJAD ALI: 
Have you come across some such 
things?

SHRI SUKUMAR CHAKRAVARTY: 
I f  it happens, it will be a personal 
liability.

SHRI SARDAR AMJAD ALI :
I have given you one instance. I 
would like to know whether you 
have come across with some such 
•experience where a decision taken 
by a government official in his 
bona fide capacity believing that he is 
doing it in his official capacity, has 
been set aside when challenged in 
the Court?

SHRI SUKUMAR CHAKRAVARTY: 
“May be.

SHRI SARDAR AMJAD ALI : 
May 'includes* ‘may not’ .

SHRI SUKUMAR CHAKRAVARTY:
I f  it is found that it is done in his 
official capacity, it may be.

SHRI SARDAR AMJAD ALI : 
Once you say ‘may be’. ‘may’ 
includes *may not\

SHRI M. P. SHUKLA : There may 
be cases where the purpose may not 
be served by waiting for two months 
for filing a suit. Let us say, my 
liouse is ordered to be demolished 
and I think it is a wrongful order.
I  want to go to the Court by giving 
a notice of two months. During this 
time the administrative authority 
cannot wait and they will demolish 
the building. This may involve a few 
lakhs or a few thousands of rupees. 
"Ultimately, if my claim is upheld,

even then, the loss that is sustained 
and the damage which has been done 
can never be restored. In such cases, 
would you not agree that when there 
is such a contingency, this require
ment of notice of two months should 
not be there? Would you not agree 
that this requirement of notice should 
be done away with in such an 
emergency? I have given you one 
instance. It is possible or not in such 
cases. Let us say, a citizen is 
deported and he is asked to leave the 
country within 15 days. He has to 
go the civil court only after giving 
two months. But, within 15 days, 
he will be deported. He will not be 
able to come back to file the suit. 
What is the remedy in such cases? 
Would you not agree that in such 
cases, particularly in regard to 
injunction suits, this requirement of 
notice should be done away with? If 
time is given, then the purpose may 
not be served. A person may do a 
thing in his official capacity and he 
may consider it to be justifiable, 
iiut, I as a citizen, may not consider 
it to be justifiable. I am speaking 
from experience. In a period of two 
months, after spending a lot of money 
on lawyer’s fees, Court fees etc., 
ultimately, even if I get the decree,
I cannot get the building restored. 
What is the remedy? Therefore, in 
the case of injunction suits and in 
such cases as I have cited, would you 
not agree that the requirement of 
notice should be done away with?

SHRI H. C. NATH: First of all
in the case of an injunction suit, the 
suit has to be instituted then and 
there with a prayer for injunction.
So far as decisions of the High Courts 
are concerned, first of all. I would 
say that decisions are not concurrent 
on this point. This is my personal 
experience. But, one thing is clear 
that decisions are not concurrent on 
this point. I am speaking about the 
High Courts and I am not speaking 
of the Supreme Court. The decisions 
of the High Courts have been 
divergent. In a matter like this, 
where the urgency is so much, the 
suit has to be instituted then and
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there with a prayer for injunction. 
Instances have been given by me. 
In certain cases, High Courts have 
held the view that Section 80 will 
not be attracted. Without com
pliance of Section 80, a suit can be 
instituted. I am giving two things. 
This is one of the aspects. Of course, 
there can be a writ without com
pliance of Section 80. If Section 80 
is retained, difficulties like this will 
com e. This is one of the points. 
May be. Another point is that, they
could file a suit in a civil court. It
may be in any court. There is also 
no bar on a party in going to the 
High Court. These two cases are
distinct. There are two kinds of
reliefs, one in going to the civil court 
and another in going to the writ 
court. We know that Section 80 is 
not applicable to writ petitions. Writ 
petitions are open to all. Therefore, 
in the present situation, if I am not 
mistaken, this alternative remedy 
does not bar a party from going to 
the Higto Court.

SHRI M. P. SHUKLA: You are
the Advocate General. You will 
speak on the Government side. You 
will say that alternative remedy is 
available and therefore, two months 
notice is necessary. That will be 
your argument.

SHRI H. C. NATH: Cases of
emergency may not be even 1%. 
Only under very special circum
stances, such types of situations will 
confront us. Now, with regard to 
Section 80, I will explain a bit 
further. What I am saying is this.
A  question was asked about the view 
of the Advocate General. It is stated 
that retention of Section 80 is sought, 
for the benefit of the Government 
and not for the liticrent publir. 
Government enjoys this privilege. 
That is one of the things. Secondly 
it has been said that it was 
discriminatory because the Govern
ment was enjoying a privilege which 
the people were not enjoying. So 
this was discriminatory from these 
two aspects.

SHRI M. P. SHUKLA: We are con
sidering practical things, the admini
strative difficulties. Government 
spokesmen have said everywhere 
that it should be retained whereas 
the lawyers experience is that section 
80 is not used by Government for the 
purpose of settling the claims but for 
taking technical objections and to de
feat the objectives of the litigant. 
Sometimes certain formalities are 
missing such as the cause of action, 
the name, the place of residence of 
the plaintiff, etc. Virtually the 
whole plaint has to be given. 
Actually what happened is that 
lawyers send a copy of the plaint. 
There is also the time factor. There 
may be an emergency when you
would like to wave the things. Why 
not make a specific provision in law 
that the courts should follow a pres
cribed practice. Why insists on two* 
months time. Why insists on form.
In emergencey cases irreperable in
justice might be done. There is no< 
possibility of taking technical objec
tion. A citizen and the Government 
should be at par before the eyes of 
law. No party should be in an advan
tageous position so as to do injustice 
to the other party. Do you agree that 
there should be no particular form as 
given in sub section (c)?  Secondly, 
do you agree that there should be no 
existence of two months period? 
Thirdly, do you agree that in the case 
of emergency the section should be- 
waved?

SHRI CHAKRAVARTY: I have
explained our position.

SHRI H. C. NATH: There are two 
things. One is whether Section 80 has 
to be retained at all and the other is 
whether there should be some modi
fication with regard to Section 80. 
These two things cannot go together. 
Till now we were considering whether 
it should be omitted. If any modi
fication has to be made we have to 
think about it.

It cannot be answered now.
MR. CHAIRMAN: So your Govern

ment had not considered these aspects
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about th» modification to far as this 
clause is concerned; your opinoa is 
that Section 80 should be retained. A 
suggestion has been given whether it 
requires modification. Two points have 
l>een brought out and on that you 
-will kindly send us your considered 
views in a note, whether the period 
can be reduced from two months and 
secondly what are your views about 
the emergency cases.

SHRI SUKUMAR CHAKRAVARTY: 
We have already explained our 
views. We cannot agree to that. In 
•emergency cases he may go to the 
High court for relief. There the time 
lag is not necessary.

SHRI H. C. NATH; If the modified 
provisions are made available to us 
'we can give an answer whether those 
provisions are suitable or not.

SHRI M. P. SHUKLA: There should 
t>e some via media. The emergency 
question, the point of time, and the 
form—these should be considered.

SHRI SUKUMAR CHAKRAVARTY: 
The form is given in the Section.

SHRI M. P. SHUKLA: The Com
mittee is competent to change it if it 
comes to the conclusion that some
thing has to be done to the form.

MR. CHAIRMAN: The time at our 
"disposal is short and we cannot go on 
cross examining each other. Your 
views are in the memorandum and 
we shall consider it. Now we come to 
clause 45 Section 115 that is sought 
to  be omitted.

SHRI SUKUMAR CHAKRAVA
RTY: We do not a^ree to it. We have 
explained our position

MR. CHAIRMAN: Do I take it that 
your Government considers that Sec
tion 115 should be retained?

SHRI SUKUMAR CHAKRAVA- 
TITY: Yes. Because of the misuse of 
Section 115 there might be more work 
load if many petitions are there. But

if the Hjgh Court is strj^t this can 
be checked.

MR. CHAIRMAN: Your view is
that section 115 should not be deleted. 
But remedies are available under arti
cle 227. The question is whether they 
are analogous to the situation envi
saged under section 115.

SHRI H. C. NATH: I have dealt
with it.

SHRI SARDAR AMJAD ALI: 
About clause 50, the Advocate Gene
ral was saying that under article 226 
or article 32, I can go either to the 
High Court or Supreme Court if my 
civil liberty is effected. But clause 50 
says that we are not including that.

SHRI S. K. MAITRA: CPC pro
vides the procedure for suits. Section 
141 provides that the same proce
dures that are applicable to suits 
will ripply to proceedings. A doubt 
arose whether a writ petition under 
article 226 is a proceeding within the 
meaning of section 141. We are now 
making it clear by this Explanation 
that a writ petition under article 226 
will not be a proceeding within the 
meaning of section 141.

SHRI H. C. NATH: Tins is with
regard to procedural matters only* 
The Explanation sought to be added 
by clause 50 only means that in the 
case of article 226, the exact pro
cedure in the Civil Procedure Code 
need not be followed. It does not 
mean that the remedy under arti
cle 226 has been excluded. It is 
there. That cannot be touched. But 
as regards the procedure to be follow
ed, it is not the procedure laid down 
here in section 141, but there might 
be a procedure of its own for arti
cle 226. The remedy available under 
article 226 has not been touched.

MR. CHAIRMAN: The only point
in that despite the provisions in the 
Constitution you want... that Sec
tion 115 should be retained. So far as 
the questionnaire is concerned .youE



Government have not given any reply. 
So far as your replies to the ques
tionnaire are concerned Government 
is not a party to it. You have given 
Teplies to the 34 questions. But w e 
are more concerned with the ques
tionnaire issued by us, consisting of 
14 questions. You have not given us 
your replies to these questions.

SHRI H, C. NATH: I have given
It.

MR. CHAIRMAN : There is some
confusion. We have got your replies 
to the 34 questions. But, this ques
tionnaire was not issued by us. Our 
Secretariat issued a questionnaire on 
behalf of the Committee, consisting of 
14 questions. You have not furnished 
your replies to that questionnaire.

SHRI H. C. NATH: I have got
one copy with me. I can give it to 
you.

MR. CHAIRMAN: You give us
that copy. We will make copies of 
the same, circulate among tine Mem
bers and then send one copy to you. 
Now, you can point out important 
points, if any, in your replies to the 
questionnaire.

SHRI H. C. NATH: Now, with re
gard to Question No 3, I have stated:

“ I do not think it is desirable 
that a civil proceeding should a’so 
include proceedings relating to the 
preparation n.id publication o f the 
record of rights. Extensive provi
sions have been made in the Land 
Reforms Act of tViis State as regards 
proceedings relating to the prepara
tion and publication of the record 
of rights. This proceedings, in my 
view, should not be equated with 
civil proceedings as the former 
have some special features o f its 
own. ”

Then, in regard to Question No 6 
relating to legal aid, I have given my 
answer, in regard to Question No. 7,
I  have said that I do not think that 

•copies should be furniahed to the

parties free of coet not in an un
qualified manner. Then, in regard to 
Question No. 8, I have differed and 
I have stated:

“I do not think it will be proper 
and convenient to hear preliminary 
objections along with the merits of 
tlhe case. In my view, prelimi
nary objections should be heard at 
an earliest stage go that when a 
case is heard on merits there may 
not be any handicap to the disposal 
of the same due to some prelimi
nary objections standing in the 
way.”

In regard to Question No. 0, which 
relates to review provisions. I have 
given my opinion tihat this is not very 
much necessary. On the basts of my 
experience, I would say that this is 
being resorted to only in very yery 
rare instances Therefore, I am 
saying that this may be deleted. 
Now, with regard to Question No, 11 
‘Are the provisions of Order XI 
necessary*? I think this is very much 
necessary. I have said here.

“Order XI of the Code deal* with 
discovery and inspection either at 
the instance of the Court or on the 
application of any party to a suit.
In my experience, I have found the 
said provisions useful in many 
respects. These provisions do not 
tend to prolong* the period of 
litigation but on the contrary help 
in minimising or rather curtailing 
the extent of time ordinarily 
required in a civil litigation/'

I think these provisions of Order XI 
should not be deleted. I think I have 
almost covered all the points. In re
gard to Question No. 12, my suggestion 
is that the jurisdiction of the Small 
Causes Courts should be widened so 
that more number of cases will be 
taken up and there will be speedy 
disposal. Therefore my suggestion 
is that the jurisdiction of the small 
cause court should be widened. With 
regard to 13, temporary injunctions 
had been retained. That had not been 
dtopped. I agree with 13. Injunc-

4**
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tions should not be denied in to to. 
The scope for injunctions should be 
there but it should be sparingly used. 
The provision is there.

MR. CHAIRMAN: On behalf of
myself and the Committee we express 
our thanks for your cooperation and 
the valuable suggestions that you 
have made in the written memoran
dum and in your reply to the ques
tionnaire. We look forward to the 
statistic that we have called for from 
the Government under Section 80. 
We are taking this original and we 
will give you a c<rc>y. Your reply

III Government

Spokesmen :

to the 34 questions may relate to the 
questionnaire of the Law Commission.. 
Any way the replies are there a.id 
we shall make use of it. Thank you 
very much for your cooperation.

SHRI H. C. NATH: Only Sec
tion 80 has to be utilised in the pro
per way by tine Government.

MR. CHAIRMAN: We have called
for some information and we expect 
that too reach us by the end of 
January or the beginning of Feb
ruary. (The witnesses then with
drew) .

of Nagaland, Kohima.

1. Shri R. H. Macdonald—Principal A .T .I ., Kohima.
2. Shri M. H. Khan—Secretary, Law and Parliamentary Affairs.
3. Shri Darshan Singh, Deputy Secretary, Law and Parliamentary 

Affairs

[The witnesses were called in and
they took their seats],

MR. CHAIRMAN: You may kind
ly note that the evidence you give 
would be treated as public and is 
liable to be published, unless you 
specifically desire that all or any part 
of the evidence tendered by you is to 
be treated as confidential. Even 
though you might desire the evidence 
to be treated as confidential, such 
evidence is liable to be made avail
able to the Members of Parliament.

SHRI R H. M. DS-.ILVA: As
stated by our Law Minister in the 
Memorandum submitted to the Com
mittee the draft Bill actually provides 
an exception in the case of Nagaland. 
The original code also was not appli
cable in Nagaland except in spirit. 
The Constitutional sanction for this 
is embodied in Article 371(a). There 
is a clause which has been incorpora
ted in the draft. Bill making an ex
ception for Nagaland unless the State 
Assembly decides otherwise.

MR CHAIRMAN: It is already
there in para 4 of the memorandum

submitted by your Law Minister. You* 
want clause 2(c) to be retained a* i*t 
is. You agree to the Explanation also?

SHRI R. H, M. D’ SILVA; Yes:
SHRI D. L. SEN GUPTA: The

Bill has for its object effecting those 
modifications which will shorten the 
process of time and also make the 
proceedings less expensive without 
impairing the cause of justice. You 
say you approve tlhe spirit of the Bill?

SHRI R. H. M. D’SILVA: We
fully agree with the objectives of the 
Bill. In Nagaland we want to con
tinue the simple, speedy system of 
justice available under the tribal 
customary laws. As I said, the tribes 
are unsophisticated in their approach. 
Provided both the parties accept the 
jurisdiction of a particular court, that 
court is capable of deciding tlhe case 
almost immediately. That objective 
of speedy and costless justice is al
ready there in Nagaland.

SHRI D. L. SEN GUPTA : Will you 
knidly give us a copy of those rules 
which exist in Nagaland which en
sure speedy justice as against this* 
delayed justice?
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SHRI R. H. M .: iySILVA: Yes,

Sir.
SHRI D. L. SEN GUPTA: Can we

take it that it is the replica of the
CPC as such without the delay and 
expense part of it?

SHRI R. H. M. D 'SILVA: The
words used in our rules are that we 
adopt the spirit of the CPC. We do 
not violate anything which is in 
the CPC.

SHRI D. L. SEN GUPTA: So, can
it be said that our primitive laws as we 
call them were much better and more 
useful than the so-called civilised law 
as we see it in the CPC?

SHRI R. H. M. D'SILVA: The
Naga customary laws as they stand 
are absolutely adequate for adminis
tering justice, civil or criminal, in 
Nagaland. The customary laws vary 
from clan to clan and from village to 
village. In November we held a 
seminar on the tribal customary laws 
and tried to bring about some uni
formity. We are making a start so 
that within the State there is some 
element of uniformity without dama
ging any of the essentials of the 
customary laws.

MR. CHAIRMAN: They hftve
handed over to me their rules. The 
civil law as it is applicable in Naga
land is contained in Rules for the 
Administration of Justice and Police 
in the Naga Hills District, ,1987. It 
is said in rule 35 that the High Court 
and the Courts of the JPtpuJy 
Commissioner etc. ahall be guided by 
the spirit but not toe bound by the 
letter of the CPC. CPC gives them 
the guidelines. They have adapted 
it to their requirements. They are 
satisfied with the provision made in 
clause 2(c) and the proviso in me 
Bill. They want it to be retained.

SHRI D. L. SEN GUPTA; My 
question is this. It is embodied in 
yvur own statute that you go by 
the spirit of the Civil Procedure Code 
though not by the letter. The spirit 
is now embodied in our proposed 
amendments. So, can we take it 
that to this spirit, you have no ob
jection?

SHRI R. H. M. D’SILVA; We 
absolutely a^ree with the amend
ments as they have been put forward 
in this Bill. The whole idea is to 
speod up the cisporol oi -suits. We 
fully agree with it.

MR. CHAIRMAN: They agree
with the spirit of the new amend
ments. So far as Nagaland Gov
ernment is concerned, they will apply 
it according to the condition* pre
valent th*re. They Agree wfth the 
main principles.

SHRI ft. H. M. D’SILVA: We
find nothing in the attendments 
which will go against what We are
doing already. Since it is an im
provement on the previous law, we 
welcome it.

MR. CHAIRMAN: Mr. D*Silva,
djj behalf of myself and my collea
gues in the Committee, we thank you 
for the cooperation given by you and 
for having come all the way and 
given us your views. I assure you 
that our Committee will consider 
your suggestions very carefully. I 
thank you once again and we ex
press our regret for the dolay in
calling you in.

SHRI R. H. M. D’SILVA: From
our side, we thank you for giving us 
a hearing.

(The Committee then adjourned)

781 LS—28.
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I. Shri B. B. Lyngdoh,

Minister of Lawf
Government of Meghalaya, Shillong

[The witnesses were called in and 
and he took his seat]

MR. CHAIRMAN: We have be
fore us Mr. Lyngdoh, the Minister of 
Law. We welcome him on behalf of 
the Committee. I hope the Com
mittee will be benefited by his evi
dence.

May I now invite Ihis attention to 
direction No. 58 under which the 
evidence that he gives could be 
treated as public and is liable to be 
published. I hope he has no ob
jection. Even though he may desire 
that all or any part o f his evidence 
should be treated as confidential it is 
liable to be made available to the 
Members of Parliament.

SHRI B. B. LYNGDOH: In general 
I should like; to give my appreciation 
on the proposal for amending the 
C .P .C . Here and there I should like 
to contribute some suggestion. In 
the making of any law I think the 
most imortant factor is the human 
element or the human material that 
is obtaining in various parts of the 
country. I may give two specific 
points. First I should like to discuss 
the cases of temporary injunction. 
A  lot of mischief is being done 
through the provision of temporary 
injunction. The human element is 
flucn that a person who sits in autho
rity, when some body approaches him

is prdve to accede to the prater. That 
is the human element. Generally 
therefore these injunction^ are grant
ed haphazardly-1 Without the exercise 
of a sense of  ̂Responsibility.

For example an applicant for the 
post of school, teacher in one Gov
ernment aided school fileu} a suit 
against the appointment of JhSs rival 
candidate for the post of a head 
master. He was seeking a temporary 
injunction. That post was filled up 
by advertisement and the manage
ment Committee constituted by the 
Government presided over by the 
inspector of school appointed a parti
cular candidate to that post. The 
candidate who lost filed a suit and 
asked for a temporary injunction 
restraining the appointed head master 
to take over the school with the re
sult that the school remained closed 
for a long time much to the sufferings 
of the students for more than one 
year. Though the provision in the 
C.P.C. clearly says that injunctions 
should be issued only to preserve the 
subject matter status quo, so that the 
suit would not be infructuous, the 
injunctions have been issued hapha
zardly and without giving notice to 
the opposite party.

It might happen also, it cannot be 
within the C .P .C ., but under art!*
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cle 226 of the Constitution, that a 
person 'may go before a High Court 
with a petition and the High Court 
might issue the stay order paralysing 
the administration itself. In our 
State the district council of Jaintia 
Hills runs tlhe administration and the 
main revenue is from royalty. It 
has been collecting royalty for years. 
One day a forest contractor files a 
suit against the legality of the royalty.
If an injunction is issued, the Dis
trict Council’s Administration would 
collapse, because their main revenue 
is from the royalty and that injunc
tion will remain for so many ’months. 
Though the royalty has been there 
for years, yet tJhe court cannot wait 
for a hearing for a week or month to 
decide whether the royalty is legal or 
not. So, injunctions have been issued 
at random. So, the law should be 
made more strict on the issue o f in
junctions. There should be an oppor
tunity for the opposite party to ap
pear and show cause against the in
junction. I feel the Presiding Offi
cers of th£ courts should have the 
highest sehse of r&spbnttbOlty and 
nbt approach it frtfm a merety tech
nical o r  fottnal angle. Therefore, a 
^brd may be inserted* in {he1 section 
dealing with temper Aty injunctions 
that injunctions should not be istfuted 
unless the dourt & coriVfiteed that the 
suit will bfcfccfme infructtHhls if a tem* 
pbrary injunction is M t  given. F&r 
example, a pefcadA is bMer^t to le a w  
the country arid he is giv^n 10 dayrf 
thne. fte  goes to the court aiid in 
that case an injunction should isstite 
because if he goes oWt, the suit will 
becofhe infructuous. It should be 
done only in such cases.

Similarly about attachment, sup- 
$o3e a i&iit is filed about a certain 
store. II Hie attachment order is 
passed and the store is closed, then 
the business is completely disrupted. 
Ultimately if the suit fails, the loss 
may be irreparable. f

SHRI BEDABRATA BARUA: Do
you agree with the provision at 
page 74 &f the BiU that the injunction 
may be given for 30 days and in

special cases, the court may extend it 
by another 15 days?

SHRI B. B. LYNGDOH: I appre
ciate it, but I want that more guide
lines Should be given. It should be 
made clear that injunctions will issue 
only in cases where the court is con
vinced that the suit will become in
fructuous if the injunction is not 
issued. I would like that notice to 
the opposite party should be given 
before injunction is issued, because 
ex parte hearing is no hearing at all

SHRI D. L. SEN GUPTA: Invari
ably notice is given in the case of 
mandatory injunctions. Even in the 
case of temporary injunctions, they 
can be vacated by moving the higher 
court. ,

SHRI B. B. LYNGDOH: But a lot 
of mischief will have been done by 
that time.

Coming to delay in dis&osal bf cases 
three factors are responsible for it—  
the court and the lawyers of the two 
sides. It is a question of not taking 
the work seriously. We know what 
happens in the courts. They take a 
cup of tea, look at the watch and 
say, “we will take it up some other 
day” . If one party asks for time, it 
is very easily j&ven. The human 
factors are thei:e and we cannot p&> 
haps change it by law. But there 
should be certain provisions against 
easy adjournments. For Example, I 
suggest that a minlttium c6£t should 
be imposed on t?ne party seeking ad
journment.

( We should not leave it to the Court's 
discretion to fix the cost. There may 
be a nominal fee, Rs. 5 or Rs. 10 
w;hich the party would not mind. 
But, then, the cost involved by way 
of lawyer’s fee and the cost that is 
incurred on the witnesses who had 
to come and give evidence may be 
big. Apart from the fact that it cau
ses delay in giving justice, it involves 
a lot of expenditure for the other 
party as well. I would suggest that 
minimum cost should be fixed in the
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CPC itself, namely, the expenses to 
be incurred by the opposite party, 
the actual expenses of lawyer’s fee 
and the expenditure incurred in re
gard to the witnesses. Then, real 
justice will be done and at the same 
time, the delay will be very much 
reduced if we impose a condition 
that anyone who seeks adjournment 
of the case should pay the cost to 
the opposite party in full for all the 
expenses that they have incurred. 
This is my specific suggestion about 
adjournment of cases.

Now, I would also like to say 
something about the $*ainination iot 
witnesses by commission. FOr exam
ple, a witness may be in Bombay. 
Then, the party will ask for *  com
mission to be appointed tq 
him in Bombay instead of bringtok 
him here. The delay involved in 
such examination is very very great. 
We have found in practise that 
though witnesses will not be very 
necessary but the parties who are 
interested, who would gain by detoy 
would create such conditions and 
•sî oh witnesses, who wiki be very far 
away and ask for a commission. The 
final stage would have been reached, 
yet, just a mere application for exami
nation by commission will cause a 
great delay. What I would suggest 
is that though we cannot abolish it 
completely—there may be genuine 
cases—the parties when they file their 
written statements, in the Court, 
should file their list of witnesses and 
at that time itself, they should list 
their witnesses who are required to be 
examined by commission so that there 
will be no abuse in future. I would 
suggest that at the pleading stage, the 
party seeking a commission should 
indicate to the Court at that very 
stage and they should not come at the 
fag end of the suit just to delay the 
ca jf and ask for the appointment of 
a commission.

I also support this proposal for 
postal service of summons. This 
will h<?lp a great deal because some
times, tte ca^e of »$rvto# fey

sengers etc. it becomes difficult, they 
go and hand over to somebody and 
then the parties will plead that they 
have not received the summons. I 
support this proposal.

There is a proposed amendment to 
do away with the requirement of 
notice under Section 80 for suits 
against the Government. The objec
tive may be laudable to help the 
litigants so that they may not go 
through that procedure. But then, 
there is one aspect of the matter. 
The notice may invariably save the 
litigants. We ate all human beings. 
Government also consists of indivi
dual officers. They iriay commit 
some wrohgs; they may commit some 
illegalities and the person affected 
may have a right of litigating in the 
Court. But, if notice is given, Gov
ernment is In a position io  fcXamirie 
the case and settle it out of Court. 
They settle the case out of Court 
instead of wasting the time, energy 
and expenses of going to Court. 
Notice may serve the purpose o f giv
ing an opportunity to the Govern
ment and the officers concerned to 
settle the case. I do not know whe
ther we should abolish it altogether, 
so far as this requirement o f notice 
is concerned. This may reduce the 
delay and this may: reduce the for
malities. But I would suggest that 
we should retain this provision for 
notice for the purpose o f settling 
cases out of Court.

Another point is about the aid to 
poor litigants Now, at present, we 
have a provision that a person who 
is poor and who has a right or claim 
on certain property or in regard to a 
certain matter, applies to the Court 
to get exemption from Court fees 
and so on so that he may pursue his 
claim. Now, so far as this is concern
ed, I would suggest that perhaps it 
is not the plaintiff who deserves 
more, but, it is the innocent defen
dant, the man perhaps who bat a 
property, but certain greafljr JMftgb-
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bours may like to pounce upon the 
property. If they are rich, they can 
file a suit and the defendant will 
have no means to defend nimself. I 
leel that the defendant deserves 
more help than the plaintiff. So, I 
would suggest that the provisions _or 
pauper suit may also be made equ 
ally applicable to the defendant. The 
person who is poor should not be left 
to the mercy of the rich man to file a 
claim and get his property. He 
should also be helped. In this, 
of course, the question of court fee 
is not involved. He is not to pay any 
Court fee. But, the expenditure he 
has to incur in engaging a lawyer is 
very big. Just as the Government 
does in criminal cases, here also, if 
the defendant proves himself a pau
per before the Court, may be given a 
lawyer to defend him and may 
ppifl by the Government. Now, there 
is another aspect that if we give help 
to a plaintiff, it will really be an in
centive to litigation. So, it is the de
fendant who should be helped.

These are some of the points in 
general so far as my humble expe
rience and knowledge is concerned. 
Another thing that applies to my 
State is that you have p r o v id e d  an 
explanation clause that; the State 
Government in Meghalaya may ex
tend the CPC to areas that are suita
ble for it. I welcome this very much 
and in fact Shillong and wound may 
be fit for application; wherever there 
are qualified lawyers to appear, it 
will be fit for the CPC. It may he 
retained. We are extending It 
gradually to other parts of the State.

SHRI SARDAR AMJAD ALI: You 
say that section 80 should be retain
ed.

SHRI B. B. LYNGDOH: There is
this aspect of an ojfportunity for set
tlement out of court.

SHRI SARDAR AMJAD ALI: They 
get a chance of this notice but there 
is hardly any case where they take 
recourse t o J cure thê  wialady.

SHRI B. B. LYNGDOH: I do not 
know because notice will not pre
vent a plaintiff from going to a court. 
It is only a question of time. I do 
not know whether it will give en
couragement to officers to do wrong 
when they know that notice will 
come. It will be putting the officer 
in the bad book of the Government, 
Notice is bad enough. An opportunity 
is being given to the Government to 
set right any wrong by the office to 
an individual. I am not now think
ing of the interest of the Govern
ment or the officers but the interest 
of the citizen who might be affected 
and perhaps the Government might 
settle it on receipt of the notice. Of 
course there are two factors. The liti
gant should be given an immediate 
opportunity of redress by going to a 
court. But you know the court 
processes also take a long time and 
perhaps we may give the Government 
an opportunity to settle it.

SHRI SARDAR AMJAD ALI: How 
many notices under section 80 were 
received by your Government for the 
last, two or three years and how 
many of them had been settled and 
how many of them were not settled?

SHRI B. B. LYNGDOH: That
might be replied to by the officers 
who come before this Committee. We 
are a new State. But we do have 
cases where we have settled and you 
may ascertain the facts from the 
officers who are apearing before you.

SHRI SARDAR AMJAD ALI: Is it 
not a fact that when a writ petition 
comes under article 226 before the 
High Court or under article 32 before 
the Supreme Court, when the presid
ing officer thinks that there is a fit 
case, issues notice to the advocate 
general or the solicitor general to 
appear and have their say and there
after issues an interim order?

SHRI B. B. LYNGDOH: I to not 
know about the Supreme Court but
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here in the High Court from 1954 
onwards invariably the court issues 
injunctions without any notice.

SHRI SARDAR AMJAD ALI: 
There are some cases where if the 
court does not interfere immediately 
irreparable mischief would be done 
to the plaintiff.

SHRI B. B. LYNGDOH: The pre
sent provision also provides that 
where it would cause such irrepara
ble loss, it could be done but there 
are rare cases of irreparable loss.

SHRI SARDAR AMJAD ALI: I 
believe you do not want to curtail 
the hands of the judiciary.

SHRI B. B. LYNGDOH: I do not 
know what you mean by restraining 
the hands of judiciary. The law has 
to provide, has to help the judiciary

to do justice. If you just leave every
thing to the discretion of the court, 
we have no need to have the CPC at 
all.

SHRI SARDAR AMJAD ALI: You 
are not in favour of completely abo
lishing it?

SHRI B. B. LYNGDOH: No; I have 
said where a suit will be infructuous 
an injunction was necessary.

MR. CHAIRMAN: On behalf of the 
Committee, we thank you for the 
valuable suggestions that you have 
given us. We shall indeed be benefit
ed by your experience.

SHRI B. B. LYNGDOH: I am thankful to the Committee for giving me this opportunity.
(The witness then withdrew.)

II. Gauhati High Court Bar Association, Gauhati:

Svokezmen:

1 . Shri Tarun Chandra Das—  Advocate
2. Shri Kanak Sarma— Advocate
3. Shri Pulakanandai—Advocate.

(The witnesses were called in and 
they took their seats)

MR. CHAIRMAN: You may kindly 
note that the evidence you give 
would be treated as public and ia lia
ble to be pulished, unless you specifi
cally desire that all or any part of the 
evidence tendered by you is to be 
treated as confidential. Even though 
you might desire the evidence to be 
treated as confidential, such evidence 
is liable to be made available to the 
Members of Parliament.

Mr Das, I do not think you have 
submitted any written memorandum?

SHRI T. C. DAS: We have got a 
copy of the memorandum which we 
have prepared. After reading it, I 
will pass it on to the Committee.

The new section HA (b) says 
“every civil proceeding other than 
a suit” But “civil proceeding^ has not

been explained and no explanation 
has been given about its categories. 
So, an explanation may be added to 
define categories of civil proceedings.

In clause 7f setcion 20 there are 
two Explanations. Explanation II of 
the old Act has been omitted relating 
to subordinate office where cause of 
action might have arisen. This may 
be added with Explanation II of ‘.he 
present clause because there may be 
certain instances where in the sub
ordinate offices also, cause of action 
either partly or wholly may arise 
So, it should be retained.

Then, I would like to draw your 
attention to Clause 21—Explanations 
I and II—Page 7. Now, my submis
sion is that section 47 also includes 
the auction purchaser. The right of 
the auction purchaser has been curtai
led in the sense that an auction pur
chaser had a right to claim and take-



possession of the property within 12 
years from the date of purchase or 
from the date of cause of action. Now 
by this new amendment, the right of 
the auction purchaser has been cur
tailed because he cannot have the 
light to bring of a separate suit in
view of the provisions laid down in 
^.ction 47. Though he has same 
remedy no doubt under Order XXI, 
he shall have to make an appreciation 
to the Court to take possession So, in 
my humble submission, this right has 
been curtailed.

SHRi M. P. SHUKLA: You agreewith the deletion of Section Bfl?
SHRI T. C. DAS: I welcom* this. 

This is a special guarantee given,

SHRI D. L. SEN GUPTA: Where 
he does not say anything to the con
trary, you can presume that he sup
ports it.

SHRI T. C. DAS: Then, amend
ment of Section 82, proposed «ub- 
section (4), regarding extensiun of 
time. My submission is that there 
should be a fixed period of time. If 
the Government is the defendant in 
a suit and the suit is decreed for 
realisation of money, the court may 
allow time at the prayer of thi de
fendant for payment because the 
Court has ample jurisdiction by this 
provision to allow time even for an 
unlimited period. So, my humble 
submission is that at least a fixed 
time may be prescribed, up to what 
period the time can be granted. 
Otherwise, time may be granted by 
the Court without any limitation, 
may be far even two or three years. 
Then, Clause 34 “Amendment of Sec
tion 96.”

SHRI M. P. SHUKLA: You want 
to lessen it?

SHRI T. C. DAS: My submission 
is either the amount may be re
duced or at least the provision for 
£rst appeal should be made.

SHRI S. K. MAITRA: Reduced to 
what figure?

SHRI T. C. DAS: Rs. 1000. or,
there should be a provision for first 
appeal.

SHRI SYED NIZAM-UD-DIN: 
Which of the two propositions you 
like?

SHRI T. C. DAS: The provision 
for first appeal may be made. Some
times, it happens that some provi
sions of law or facts may not be 
very correctly dealt with. In Clause 
39, substitution of new Section has 
been proposed for Section 100. MJy 
humble submission is that the provi
sion of old section 100 should not be 
deleted. Clause 5ft, amendment of 
Order V. proviso. In this, my humble 
submission is that in some cases it 
may be that some time may be re
quired by the defendant to look into 
some documents and he may like to 
scrutinise certain documents and 
papers before filing written State
ment. Therefore, provisions for at 
least one chance may be made in 
such cases, so that the Court may, 
for' sufficient cause allow some time 
to the defendant to file his written 
statement.

SHRI SYED NIZAM-UD-DIN: If 
the discretion is given to the Court, 
the Court may or may not.

SHRI T, C. DAS: The proviso should 
be so worded that the Court may give 
time on the basis of sufficient grounds.

SHRI DWIJEKFDRALAL SEN 
GUPTA: Sufficient remains undefined.

SHRI T. C. DAS: ft is for the Court 
to decide.

SHRI DWIJENDRALAL SEN 
GUPTA: There is a compromise.

SHRI T. C. 1>AS: Then. I would like 
to draw your attention to Clause 71—  
Page 36 Order XVII— the new proviso
(b) to sub rule (2) of rule 1. My 
humble submission is that, for the 
Words ‘beyond the control’, the words 
>ufficwit nftaspn* m*y be



SHRI M. P. SHUKLA: This is the 
existing practice. You do not want 
that to be modified?

SHRI T. C. DAS: This should be ‘if 
sufficient cause is shown by any party 
seeking for an adjournment*. The 
provisos (c), (d) and (e). These
appear to be very strict provisions.

SHRI M. P. SHUKLA: Which con- 
cems the lawyers.

SHRI T. C. DAS: Sometimes, it hap
pens in the mofussil courts. We have 
this experience. There may be two 
lawyers who are equally good and 
every  party would like to engage 
them. If one of the lawyer is ill \frho 
has already been engaged by a party 
to the suit and the other lawyer can
not hold the brief due to personal 
reason, the party will be put in diffi
culties to conduct the case for ihe 
reason of the illness of the lawyer. 
Therefore, these provisions may be 
modified to the extent that the parties 
t0 the litigation are not put to hard
ship. With regard to clause 73, rule 
6A ( 1 ) and (2), suppose a suit is 
decreed for Rs. 10,000 with propor
tionate costs, proportionate costs will 
not be taxed or assessed prior to the 
drawing up of the decree. A decree 
will have to be prepared and then the 
party will be able to know what is the 
actual cost. My submission is that an 
Execution petition can be filed even 
by obtaining the operative part of the 
judgement as preprovisions laid down 
in clause (6). Ai* amendment petition 
again will have to be filed for. realisa
tion of the cost in case the decree is 
prepared after filing of execution case. 
Thai will also delay the execution 
proceedings. A  time may be pres
cribed. Within two or three months 
when the decree must be drawn up, 
if it is possible. That is for the con
sideration of the Committee.

We come to page 49, order 21. 58(2). 
It refers to all questions including 
question^ relating to right, title or 
interest in the property attached. Pre
viously i f  the court is not satisfied 
that a person is not in pepsesrion, it

did not go t0 adjudicate the right, 
title and interest. In this matter sup
pose a person files a claim petition 
and he claims that he has a right and 
he would say that he wanted to exa
mine some persons to adjudicate that 
right, the proceeding will be delayed, 
the court will have to determine the 
right and title also, not possession 
only. Determination of the right and 
interest will take certain time and a 
person who has obtained a decree will 
remain without any progress of the 
execution of his decree for years to
gether.

Now, rule 58(5) (in page 49) gives 
a right to the claimant who was un
successful to file a suit. My submis
sion is that the earlier sub-clause in
cludes the questions relating to right, 
title and interest. The Committee 
might consider whether it should be 
eliminated and the original provision 
of order XXL, rule 58 may be kept 
if possible.

I now refer to page 73, clause 88-  
order XXXVIII, rule 8. There is 
exactly a similar provision under 
order 21, rule 58. That means the 
claimant will have to prove the right, 
title and interest.

SHRI M. P. SHUKLA: What is your 
point? Are the provisions self-con
tradictory?

SHRl T. C. DAS: My submissison is 
this. The Committee might consider 
whether it will not delay the proceed
ings. if the old provisions of order 
XXL. rule 58 was there, only posses
sion will be the prime facie proof for 
adjudication.

SHRI D. L. SEN GUPTA: Is it your 
submission that there should be de
termination prima facie of possession 
onlyt and not right and title.

SHRI T. C. DAS: That is mv sub
mission because he has a specific riftht 
again has been given to Mm to file a 
suit in the original provision of order 
XXI rule f t
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Now, order X X X IX , rule 3A (in 

page 74). In this clause the wording 
is ‘from the date on which it was 
granted’. This may kindly be substi
tuted from the “date of service of 
notice upon the defendant”. Some
times it happens that service may not 
be possible within one month but the 
court will close the door one month 
after the order. Service of notice 
may be made very strict as laid down 
under Order V.

“ (b) The application for such in
junction shall as far as practicable, 
be heard and disposed of within 
thirty days from the date on which 
such injunction was granted.”

This may also be kindly looked into 
from the service point of view.

MR. CHAIRMAN: The memoran
dum does not mention on whose behalf 
it has been submitted.

SHRI T. C. DAS: This is on behalf 
of the Gauhati Bar Association.

MR. CHAIRMAN : The Committee 
has taken note of the suggestion^ made 
by you and the committee will exa
mine them in detail. We thank you 
very much for appearing before us.

SHRI T. C. DAS: We are very grateful to you for giving us an opportunity to put forward our views before the committee.
[The witnesses then withdrew]

III. Shillong Bar Association, ShiMomg

Spokesmen:

1. Shri A. S. Khongphai— President.
2. Shri B. P. Datta— Secretary.
3. Shri U. C. Roy— Member.

[The witnesses were called in and 
they took, their seats]

MR. CHAIRMAN: You may kindly 
note that the evidence you give would 
be treated as public and is liable to be 
published, unless you specifically 
desire that all or any part of the evi
dence tendered by you to be treated 
as confidential. Even though you 
might desire the evidence t0 be treated 
as confidential, such evidence is liable 
to be made available to the Members 
of Parliament.

Mr. Khongphai, I do not think you 
have submitted any memorandum. 
Would you throw some light 0n the 
provisions of the Bill?

SHRI A. S. KHONGPHAI: Sir, at 
the outset, I would like to point out 
that recently the Parliamentary Com
mittee on the Indian Penal Code 
Amendment Bill, 1972 came to Shillong 
and recorded evidence tendered by me 
on the 10th and 14th June, 1974 before

the Joint Committee. This concerns 
the administration of justice and main
ly aimed at the amendment of the 
Indian Penal Code. We are now con
cerned with the amendment of the 
Civil Procedure Code (Bill No. 27 of 
1974) and the Limitation Act. 1963. 
We have jusrt received the copy of the 
Bill only two or three days ago and 
it is not possible for u  ̂ to give full 
and detailed suggestions on &o many 
amendments suggested to the main 
Act. The administration of justice 
both civil and criminal in thig part of 
the tribal areas is different from the 
rest of our country.

In olden days, Khasis dislike any 
one going, to court, that is, to the dur
bars for trial of their disputes by the 
Syiems, Lyngdoh. Dolloi, Wahadad&r, 
Sirdar or any judicial functionaries, 
although such Courts have been In 
existence from time immemorial. The 
idea being that if such disputes are 
brought before the judicial authorities,
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they will, unavoidably involve the 
taking of oath which once taken will 
make it difficult for a person, a family 
or a clan to live peacefully with one 
another. In extreme cases, such per
sons or children who disobey their 
parents or aunts or uncles and deli
berately bring such disputes before a 
trial durbar, may be debarred from 
inheriting their properties. Khasis 
say “bym ia bit shuh haba la kiew 
inglieh ingsaw” which means that they 
cannot do well when a party takes a 
dispute to the white and red house 
meaning trial durbar.

In thi8 part of the country, there 
are rules for administration of justice 
and police brought up to 1937 for 
Khasi and Jaintia Hills, Garo Hills, 
Naga Hills, North Cachar Hill* which 
were subsequently modified. Previ
ously, the adminstration of justice in 
these tribal areas were entrusted to 
the Deputy Commissioner, his Assis
tants and the Sirdar, Dolloi, Headman 
of Khelh and other Chiefs of village 
authorities.

It has to be noted that (1 ) the 
Deputy Commissioner and his Assis
tants shall, in all cases in which the 
parties are indigenous inhabitants of 
the hills, endeavour to induce them to 
submit their case to a panchayat. 
There are decisions of our High Court 
also that unless they first submit their 
case to the Panchayat, their coming 
to the Court is not correct. Then, 
secondly, the High Court and the 
Courts of the Deputy Commissioner or 
the Additional Deputy Commissioner 
and his Assistants shall be guided by 
the spirit, but not bound by the letter 
of the Code of Civil Procedure.

Even in the recent rule for Admi
nistration of Justice— The United 
Khasi-Jaintia Hills Autonomous Dis
trict (Administration of Justice) 
Rules, 1953— Rule 47 provides—

“Procedure in Civil cases — In 
civil cases, the procedure of the 
District Council Court or the Sub
ordinate District Council Courts or 
the Additional Subordinate District

Council Courts shall be guided by 
the spirit, but not bound by the 
letter of the Code of Civil Proce
dure, 1908 in all matters not cover
ed by recognised customary laws or 
usages of the District.*

Sir, here, I would like to say that I 
have published a book entitled “Prin
ciples of Khasi Law”, wherein, on page
7, I have quoted one ruling of the 
Supreme Court:

“In a recent case from the State 
of Nagaland, though in Criminal 
Appeals Nos. 198 of 1965* and 29 to 
32 of 1966, (1967 S. C. 224), their 
Lordship^ observed ‘Laws of this 
kind are made with an eye to sim
plicity. People in backward tracts 
cannot be expected to make them
selves aware of the technicalities of 
a complex Code, what is important 
is that they should be able to pre
sent their defence effectively un
hampered by the technicalities of 
complex laws. Throughout the past 
century, the Criminal Procedure has 
been excluded from this area be
cause it would be too difficult for 
the local people to understand it. 
Instead the spirit of the Criminal 
Procedure Code has been asked to 
be applied so that justice may not 
fail because of some techincality. 
The argument that this is no law is 
not correct. Written law is nothing 
more than a control of discretion. 
The more there is of law the less 
there is discretion. In this area it is 
considered necessary that discretion 
should have greater play than tech
nical rules and the provision that 
the spirit of the Code should apply 
is a l*w conceived in the best inter
est of the people. The discretion of 
the Presiding Officer is not subject
ed to rigid control because of the 
unsatisfactory state of defences 
which would be offered and which 
might fail if they did not comply 
with some technical rule. The re
moval of technicalities, in our opi
nion, leads to the advancement of 
the cause of 'justice in these back
ward tracts’/
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SHRI M. P. SHUKLA: Mr. Chair

man, if you permit me, I would point 
out to the witness that what he has 
read suggests that he is in agreement 
with the provisions of the Bill. I 
would invite his attention to Clause 
2(c)—Explanation on page 2 of the 
Bill. If he looks into that, he will see 
that the Bill incorporates His sugges
tion.

SHRI A. S. KHONGPHAI: Here, it 
is said:

“It extends to the whole of India
except..

SHRI M. P. SHUKLA: This Clause 
covers all the points thrft you have 
made.

SHRI A. S. KHONGPHAI: I think 
it does. But, here, it is said:

“the State of Nagaland and the
tribal areas.”

SHRI M. P. SHUKLA: This Expla
nation on page 2 meets your sugges
tions.

SHRI M. P. SHUKLA: The sugges
tions that you thought of had all been 
accepted in the Bill and probably this 
meets all the points you are suggest
ing. Do you agree?

SHRI A. S. KHONGPHAI: Yes, I 
agree. Besides the tribal areas in 
Nagaland and Meghalaya, there are 
tribal areas in North Cachar Hills.

SHRI M. P. SHUKLA: Please see 
the Sixth Schedule of the Constitu
tion, para 20. It is there in the Con

stitution itself. Only the Govern
ments concerned, namely, the Govern
ments of Meghalaya, Mizoram and 
Nagaland may notify that certain pro
visions could be made applicable with 
or without modifications. This meets 
what you have been submitting before 
the Committee. I think you agree 
with this point of view.

SHRI A. S. KHONGPHAI: In 1971 
there was no State of Meghalaya. It 
came into existence on 21 January, 
1972.

SHRI SARDAR AMJAD ALI: You 
want explicit mfention of Meghalaya in 
the Bill as the Constitution does not 
make the position clear, in your 
opinion.

SHRI A. S. KHONGPHAI: That is 
all.

SHRI SARDAR AMJAD ALI: The
witness said that they received the 
Bill only three days ago. They should 
be given some time so that they could 
produce a memorandum of their views 
and send it to the Committee, as also 
to the questionnaire.

MR. CHAIRMAN: I may say now 
that if they could send any memoran
dum before the Committee finalises 
the Bill, we shall definitely take that 
into consideration. If they send their 
views by the middle of February, I 
think it is possible. Thank you all.

SHRI A. S. KHONGPHAI: I think 
it is possible; we shall go ons by one. 
But the main view is already/ before 
you.

[The witnesses then withdrew]

IV. Government of Meghalaya, Shillong.

Spokesmen:
1. Shri N. M. Lahiri—Advocate-General.
2. Shri S. N. Phunkan— Legal Remembrancer.
3. Shri D. R. Rymmai—Law Officer.

[The witnesses were called in and 
they took their seats]

MR. CHAIRMAN: You may kindly 
note that the evidence you give would

be treated as public and is liable to be 
published, unless you specifically 
desire that all or any part of the 
evidence tendered by you is to be 
treated as confidential. Evqn though
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you might desire the evidence to be 
treated as confidential, such evidence 
is liable to be made available to the 
Members of Parliament.

SHRI S. N PHUNKAN: With the
leave of the Committee, I shall go into 
some of the clauses and afterwards 
our Advocate-General will also sup
plement the points. Our first observa
tion is in respect of clause 2 of the 
Bill, Explanation. There seems to be 
an impression that the CPC is appli
cable to the entire Shillong town. 
That is not a fact. Even here there 
are some tribal areas and the C.P.C. 
applicable only in three wards of the 
cantonment of Shillong. So, this 
Explanation n'eeds some modification.

In the Explanation under sub-clause
(c) the last portion, “other than those 
within the local limits of the Munici
pality of Shillong” should be remov
ed. As it is it applies to three wards 
and Cantonment of Shillong town and 
it will continue to apply to three 
areas. We alio welcome the idea of 
entrusting us with the powers to Ex
tend the C.P.C. to tribal artffcs. Wfc 
are watching closely the developments 
and in course of time, we will do it. 
Incidentally, para 5 of the Sixth Sche
dule oi the Constitution may need 
amendment in view of the fact that 
P0W&4 have, been given to Us to ex
tend the C.P.C. to the tribal areas of
Shillong.

Coming to clause 3, it says “for the 
words ‘the Indian Civil Service* the 
words ‘an All Ifidia Service* shall be 
substituted”. Why only All India ■Ser
vice is not cleat. It is for considera
tion whether this is to be omitted 
completely or some other services are 
also to be included.

Clause 5 amends section 9. I feel 
the word ‘impliedly* in section 9 has 
given rise to a lot of judicial pro
nouncements. It may be considered 
whether “impliedly” can be omitted.

Clause 7 seeks to amend section 20. 
As the section stands now, Explanation
II gives the party the right to file a

suit against a corporation even at a 
place where the subordinate office of 
the corporation is located. Suppose a 
company having its head office in 
Bombay or Calcutta runs business in 
this part o-f the country, it will be 
difficult for us to file a suit in these 
places. So, the position about subor
dinate olfice may be kept as it is.

In clause 8, in the proposed new 
sub-sections (2) and (3) the last sen
tence “unless there has been a conse
quent failure of justice*’ may give 
rise to judicial interpretations and I 
submit that it may be omitted, in 
view of the fact that the court has got 
inherent jurisdiction in case of failure 
of justice.

Clause 12 seeks to amend section 
25, I request Yhe Committee to con
sider our peculiar circumstances. We 
have a common High Court for five 
different States. From section 25 read 
with section 24 it is now clear 
whether in the case of the North 
Eastern region, for a case to be trans
ferred from one State to the other 
State a person has to go to the Sup
reme Court. Section 24 gives power 
to the High Court or a District court 
to transfer a case from one subordi
nate court to another subordinate 
court. Now, Section 25 gives power 
to the Supreme Court to transfer a 
caste from one State to another State. 
But, here, our High Court is exer
cising jurisdiction over 5 States and
2 Union Territories. So, it is for con
sideration if that Section 25 may not 
bg made applicable to these areas for 
transfer of a case from one State to 
another State under the same High 
Court.

SHRI SYED NIZAM-UD-DIN: In
case, it is out of the 5 States?

SHRI S. N. PHUNKAN: That is 
alright. There is no objection. My 
point is that there is some conflict 
between Sections 24 and 25 for this 
area, because our High Court exer
cises jurisdiction over 5 States.
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SHRI S. K. MAITRA: There is a 
point in what you are saying. That 
point will be taken into consideration.

SHRI S. N. PHUNKAN: About
giving relief to the litigant public, I 
feel that this will help us a Jot. Then, 
I would like to refer to Clause 22. 
By this Clause, it is proposed to 
amend Section 51. Here, for the 
words ‘or leave’ the words ‘or is, 
without lawful excuse, likely to leave’ 
are proposed to be substituted. I 
would submit that otherwise also, 
this power is sparingly used. In fact, 
sending a man to civil prison seldom 
happens. Otherwise also, the inter
pretation is that if a man can be 
lawfully excused, he must go. These 
words may not be very much neces
sary for this purpose. Now, by 
Clause 24y it is proposed to amend 
Section 60 of the Code. f. would sub
mit only one point here. It is propos
ed that life insurance policies and pay 
an^ allowances of the service person
nel are t9 be exempted. If a person in 
service is earning Rs. 4000 or so, why 
should he be exempted? If I have a 
life insurance policy for Rs. two lakhs, 
why should I be exempted? I want 
that a limit should be put. There 
should be a maximum limit. Now, 
about Clauses 27 and 78. This is re
garding commission. If I may be per
mitted to say, my experience is that 
sometimes this power of commission 
is exercised by the parties to drag 
on the proceedings. Two 'difficulties, 
however, come in the course of pro
ceedings. One is, if a commission is 
issued for a person in Bombay or 

•Calcutta, it takes yearfl to come back. 
The second point is that, the prayer 
for a commission norrnaUy comes, if 
the party really wants to drag on the 
proceedings, ot a very late stage. I 
would request the hon. Committee to 
consider these two aspects, how to 
stop this practice.

SHRI SARDAR AMJAD ALI: What 
is your suggestion? Do you want 
that this should be abolished?

SHRI S. N. PHUNKAN: I do not 
mean that. My humble submission is

this. It is ior consideration whether 
a time limit for applying for commis
sion can be put, say, at the time of 
the filing of the list of witnesses.

SHRI M. P. SHUKLA; What about 
Clause 28— Section 80. Do you want 
that this should be retained?

SHRI S. N. PHUNKAN: Our sub
mission is this. Let us say, a person 
is deported and he is asked to leave 
India within 15 days. He cannot 
come and file a suit. In such cases, 
the suit will become infructuous, this 
should be relaxed. In fact, in my 
short experience in Government, I 
have found that there are number of 
cases in regard to this Section where 
cases ext settled after a notice is re
ceived. It happens that lower level 
parties are being harassed. Govern
ment, do not know. When it comes to 
the notice of the Government, immedi
ate steps are taken.

SHRI M. P. SHUKLA: You want 
that time should be given except in 
cases where the injury may be ir
reparable.

SHRI S. N. PHUNKAN: Where the 
suit will become infructuous. About 
Clause 29. This is regarding amend
ment of Section 82. Here, what I 
suggest is that notice should be given 
to the head of the administration, the 
Chief Secretary or Secretary to Gov
ernment. I have nothing to say on 
Clauses 32 and 33. Here, I would 
only refer to Section 93 of the Code.

“The powers conferred by Sec
tions 91 and 92 on the Advocate- 
General may, outside the presi- 
dency-towns, be, with the previous 
sanction of the State Government, 
exercised also by the Collector or 
by such officer as the State Gov
ernment may appoint in this 
behalf.”

I think the words ‘outside the presi- 
dency-towns, may not be necessary 
in the present context. The words 
had some significance in those days, 
but not after Independence. This may 
be omitted. Moreover, it is always
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^difficult for the Advocate General to 
look into such matters. So, these 
Powers have to be delegated. Coming 
to Clause 34, here, it is proposed to 
amend Section 96 of the Code. I 
would invite your attention to the 
new sub section (4) which is pro
posed to be inserted. There is a limit 
of three thousand rupees. Consider
ing the present economic conditions 
in this part of the country, I would 
say, Rs. 3000 is quite high. It should 
be brought down to Rs. 1000.

SHRI M. P. SHUKLA; Would you 
like first appeal in every case?

SHRI S. N. PHUNKAN: I am not 
talking about Section 100. I am 
talking about Section 96.

SHRI S. K. MAITRA: I think you 
agree with the principle embodied in 
this sub-section. Only about the 
quantum, you say that instead of 
Rs. 3000, it should be Rs. 1000.

SHRI S. N. PHUNKAN: Or it may 
be left to the discretion ot the State 

f Government.
SHRI M. P. SHUKLA: It is already 

at the discretion of the Government. 
It may apply or may not a'pply.

SHRI N. M. LAHIRI: I feel r that 
section 100 should remain a* it i* 
because it has been crystalised by 
decisions of the Privy Council as 
well as the Supreme Court. Power is 
also limited and restricted. In the 

'eastern region there are hardly 200 
or 250 appeals a year. It is some
what regrettable that the district 
judges and sub-judges are not upto 
the mark there are of course a few 
•exceptions. Very often injustice is 
done. Unless this power is retained,
I feel that more harm would be 

'caused to the people.

The reasons given regarding sec
tion 115 are not at all tenable. It says 
that some of the High Courts are not 
following the Privy Council or possi
bly the Supreme Court also. The 
remedy for that lies elsewhere. Arti
cle 227 cannot be a substitute for 

‘section 115. Instead of shortening

the litigation time, it may prolong 
litigation in certain cases. I feel that 
it should be retained as it is. It has 
stood the test of time and it has 
worked well. So far as our State is 
concerned there are no problems 
because here we are governed by the 
Assam High Court Jurisdiction 
Order. In revision cases the High 
Court also can go into the question 
of facts.

SHRI S. N. PHUNKAN: In respect 
of clause 41, the same arguments I 
have put forward earlier, apply to 

this clause also.
I now refer to clause 47. I oppose 

the omissioh of this section. The notes 
on clauses say that the judge should 
have the advantage of observing the 
manner of delivery of the witnesses 
if he has to assess her credibility. The 
same argument will also apply for 
commissions but still in the proposed 
amendment we retain the provisions 
about thdcommissions. So this argu
ment will not be tenable for omitting 
section 132. Even now there is some 
generation gap in India. Let us wait 
and keep section 132.

I now come to clause 48, privileges 
o f members. In this part of the 
country a body has been constituted 
under the &h Schedule of the Consti
tution having law making powers, 
plenary powers. They are called dis
trict councils. They are not like
municipal corporations or panchayats,
I suggest that the same privileges 
may also be extended to members of 
the district councils.

Coming to clause 58, there is a con
sequential change. There is a special 
provision for Pakistan. In view of 
the emergence of Bangla Desh I re
quest the Committee to consider 
whether the same privileges can also 
be extended to Bangla Desh.

I now come to clause 59, regarding 
new rule 14A. There is a timelimit of 
two years for the registered address.
It is not clear to me why only two 
years. These words *two years* may 
not be necessary in view of the fact 
that the execution proceedings lake a 
long time.
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Clause 62 seeks to substitute a new 

clause (a) for the existing clause (a) 
in sub-rule (1) or rule 6, Order IX
that the ex parte decree can be passed 
only on the basis of the plaint. I feel 
that some statement on oath should 
be there and the decree should not 
be passed only on the basis of the 
plaint.

Clause 70 introduces a new provisi- 
sion to compel the attendance of a 
witness detained in prison. This will 
be very helpful. The power has 
been given to the State Government 
to say which type oi prisoners shall 
be produced before the court. Apart 
from the clauses specified by the 
Government, it may so happen that it 
is difficult for an individual prisoner 
to be produced in court. There should 
be provision for calling a report from 
the jailor or an official in charge of the 
prison who is more conversant with 
the prisoner.

I welcome clause 72 bat it shotfld 
be considered whether a minimum 
amount may be fixed.

It is not clear whether a stenogra
pher can record the evidence or whe
ther it should be typed. In the High 
Cburt the itienographer takes down 
the order. Whfct is the serious obfetft- 
t&bn tieret I request that t &  jtidfce 
may be empowered to direct the ste
nographer to take down the judgment.

Coming to clause 73 without casting 
any aspersion on anybody, suppose 
there is a mistake on the part of the 
Presiding Officer in giving information 
either about limitation or about the 
forum of appeal, what happens?

SHRI M. P. SHUKLA: Tt is provid
ed by law and it is not necessary for 
the judge to pronounce it. Is that 
your idea?

SHRI S. N. PHUNKAN: Yes. Then, 
clause 76 introduces a new idea of 
making the lawyer liable to pay costs!

SHRI M. P. SHUKLA: The words 
“new idea” used by you give enough 
indication. The lawyers would not like 
to be burdened with costs on behalf 
of their clients.

SHRI S . N. PHUNKAN: Coming
to clause 79, it is not clear why the 
State Government also should be im
pleaded. Let us leave it to the law
yers for the plaintiff to decide whom 
to implead.

SHRI M. P. SHUKLA: When a pub
lic officer performs any act in his 
official capacity it is the act of the 
State itself.

SHRI S . N. PHUNKAN: Then,
about Clause 84. This is regarding 
giving aid to poor litigants. I would 
ike to invite your attention to new 
rule 9A which is proposed to be in
serted. What happens, if he is a poor 
defendant?

SHRI M. P. SHUKLA: Litigant
includes both defendant and the plain
tiff.

SHRI S. N. PHUNKAN: It seems 
only the plaintiff is entitled.

SHfel M. P. SHUKLA: It may be 
modified. You may suggest modifica
tion. The W6rd *fit%azft’ inchi&es 
both. Ptdbably, you agree with this.

SHRI S . K . MAITRA: As order
XXXIII now stands, under : the 
Order, the iplantiff is exempted from 
payment of Court fees. Now, by this 
amendment, the plaintiff is 'being 
exempted ftfom process fees also. So 
far as the defendant is concerned, he 
has Ho such liability. But, in this Bill, 
we have provided that if the defen
dant has a counter claim or he wants 
a set off, then, the defendtat will get 
the saftie facility as the plaintiff. This 
has been provided for in this Bill. But, 
for pauper defence, ho provision has 
been made because if the defandant 
is a pauper, he does not have to pay 
any court fees. That is why, this has 
not been done. Possibly this clause 
providing* for a lawyer may be 
extended to the defendant also.

SHRI S. N. PHUNKAN: There
should be a proper machinery or a 
forum.

SHRI M. P. SHUKLA: We shall be 
benefited if you put your points in 
a small memorandum and send it to 
the Committee. This will be helpful 
to us.
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SHRI S. N. PHUNKAN: If i  may 

submit, my points may not be very 
useful for the Committee.

SHRI M. P. SHUKLA: Since you 
have taken pains to assist the Com
mittee and since you have gone 
through the whole Bill, I would sug
gest that you may take some more 
pains and give us a note, detailing 
your points so that we will be able 
to have a better idea of what is in 
your mind and the Committee may 
be able to give better thought and 
better judgement at tfie appropriate 
time. You may send your note by 
the 15th of February. I have made 
this observation when I found that 
you have come to the last page.

SHRI S. N. PHUNKAN: Only one 
point about Clause 88. The words 
‘without any lawful excuse’ may not 
be necessary. Clause 89—it is a very 
good provision and it will help us a 
lot. This is in regard to ex-parte 
injunction. It causes a lot of difficulty 
sometimes. If I may suggest, it is 
for consideration whether this can 
also be extended to conditional 
attachment. These amendments have 
been proposed within the structure 
and framework of the present Code 
which is in existence for the last so 
many years. I personally feel that 
these amendments will be of great 
help to the nation and also of course, 
if I may say, it will depend on the 
human element involved in adminis
tering the Code.

SHRI M. P. SHUKLA: We would
also like to have the benefit of your 
sug23stions in a written form by the 
time the Committee goes into the con
sideration of the Bill. If the Advocate 
General also helps us in the same 
way, it will be more beneficial for us.

SHRI N. M. LAHIRI: Mr. Chair
man, we will work together and 
submit a joint memorandum. Mr. 
Phunkan has covered most of the 
points. But, I would invite your 
attention to Clause 2 of the Bill—the 
Explanation regarding tr*bal areas. 
781 L .S—29.

Now, the whole objective is to give 
power to the Government to extend 
this Civil Procedure Code to the 
tribal areas. If this suggestion is 
accepted, then, the words ‘other 
than those within the local limits of 
the Municipality of Shillong’ are not 
very clear. The Code of Civil Pro
cedure ifl in force only in three words 
out of 12 words of Shillong Munici
pality. These were known as British 
Portion of Shillong Town under the 
Shillong Civil Courts and Law Act, 
1947. In the three wards only, the 
Code is applicable. In other areas, 
they are governed by Rules for the 
Administration of Justice and Police.

SHRI M. P. SHUKLA: You want 
that the words ‘other than those 
within the local limits of the Munici
pality of Shillong’ should be removed?

SHRIN. M. LAHIRI: Consequently, 
Part V of the Sixth Schedule of the 
Constitution also requires to be 
amended.

SHRI M. P. SHUKLA: We note that 
suggestion. But, this does not come 
under the purview of the Committee. 
This Committee cannot suggest an 
amendment to the Constitution. It can 
only confine itself to th e ...

SHRI N. M. LAHIRI: The whole
purpose will be frustrated if this pro
vision is retained as it to.

SHRI M. P. SHUKLA: Our Minister 
of Law is here. They may take note 
of this and bring out suitable legis
lation after it is considered by the 
Cabinet*

SHRI N. M. LAHIRI: If the State 
Government wants to extend this 
Code.

SHRI M. P. SHUKLA: We quite 
follow. I have only said that this 
does not come under the purview of 
this Committee.
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SHRI N. M. LAHPU: I quite 
appreciate. But, this is the problem 
that will have to be faced in extend
ing the Civil Procedure Code to the 
tribal areas. Now, regarding the 
pronouncement of the judgment, the 
question is, whether time limit should 
be fixed or not. Our experience 
shows that sometimes arguments are 
heard, then, for many months, judge
ment is not delivered. I do not know 
of other States. But, it happens. Un
fortunately, it is happening. So, some 
time should be fixed for delivery of 
judgments. This is one of my sug
gestions. Then, I would invite yojur 
attention to Order XLIt rule 5. The 
proposed Explanation which is pro
posed to be inserted at the end of 
sub rule (1). Here, I would like to 
invite your attention to the wards 
‘but an affidavit sworn by a pleader, 
based on his personal knowledge*. 
How can an advocate swear an affi
davit based on his personal know
ledge? This will be very difficult. The 
words ‘personal knowledge* of the 
party should be there. I now refer 
to Order 41, rule (5), sub-rule (4) 
on page 76. i  or iha words ‘Notwith
standing anything contained in sub
rule (3)’ , the words ‘subject to the 
provision of sub-rule (3 ) ’ was sought 
to be substituted. I am in favour of 
retaining the old provision because 
when an ex parte stay order is grant
ed, it may not be possible to fulfil all 
these conditions immediately.

SHRI SARDAR AMJAD ALI: You 
plead for retention of Section 80?

SHRI S. N. PHUNKAN: Not in the 
present form but in the modified form.

SHRI SARDAR AMJAD ALI: How 
many notices were received by your 
Government and how many of them 
were disposed of? How many of them 
have been quashed by the Court 
during the last two years?

SHRI S. N. PHUNKAN: I have sent 
statistics already to the Government 
of India.

SHRI N. M. LAHIRI: It is our en
deavour to see that the bona fide 
claims of the people, of contractors 
and others are settled. Otherwise it 
leads to corruption. We have made 
it a specific point to settle genuine 
claims.

SHRI SARDAR AMJAD ALI: You 
say that section 115 has to be retain
ed because you want the CPC to be 
a self-contained Code. Do you think 
there is any necessity for the General 
Clauses Act in this country if every 
Act is to be a self-contained one?

SHRI N. M. LAHIRI: It gives
powers of appeal and revision; every
thing is provided. Power of revision 
is to be retained in various Acts also. 
The General Clauses Act is for a 
different purpose: only for the pur
pose of interpretation. The whole 
object of the Bill is to shorten the 
life of litigation so that justice would 
not be delayed. In certain cases at 
least, I feel that a lot of litigation 
might be shortened if 115 is retained. 
227 may not be sufficient; it should 
be sparingly used.

SHRI S. N. PHUNKAN: About
settlement of notices, I may point 
out that we are a successor State to 
Assam. Where we felt so, we had 
settled things. But some things might 
have been by the Assam State.

MR. CHAIRMAN: I thank you for 
your evidence. On behalf of the 
Committee I have to make a special 
request to Mr. Phunkan so that he 
could send us a brief note on the 
points which he wants the Committee 
to consider seriously. That note 
should reach the Secretariat before 
the 15 February 1975. Thank you 
very much.

(The Committee then adjourned) ~
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[The witness was called in and 
he took his seat.]

MR. CHAIRMAN: You may kindly 
note that the evidence you give would 
be treated as public and is liable to 
be published, unless you specifically 
desire that all or any part of the 
evidence tendered by you is to be 
treated as confidential. Even though 
you might desire the evidenct to be 
treated as confidential, such evidence 
is liable to be made available to the 
Members of Parliament.

You have not sent us a 
memorandum.

written

SHRI BARTHAKUR: 
got a copy of the Bill.

I have ftot

MR. CHAIRMAN: Here it is. You 
can give us your general views mow 
and later on after studying the Bill, 
you may send us by the end of this 
month a detailed memorandum in
corporating your views.

4
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SHRI BARTHAKUR: Yes, Sir.
From my practical experience, I shall 
give certain suggestions. My experi
ence is that the service of process 
accounts for much of the delay in 
civil proceedings. Sometimes the 
process servers send a note saying 
that because of shortage of time, the 
process could not be served. Some
times they serve it on wrong per
sons. Sometimes they do not report 
at all. Sometimes it takes 1 to 2 
years even for serving the process. 
Some restrictions should be put on 
the person responsible for service of 
the process. Not more than 2 months' 
time should be allowed for that. If 
it is found that the officer concerned 
was negligent in discharging his duty, 
he should be taken to task and the 
extra cost incurred by the party con
cerned should be realised from him.

MR. CHAIRMAN; When the parties 
deliberately avoid the serving of pro
cess by giving false addresses etc. 
What is to be done?

SHRI BARTHAKUR: They can be 
taken to task.

SHRI M. P. SHUIKLA: Would you 
suggest that there should be a provi
sion that all the three steps—serving 
the process, sending a registered 
notice and publiction in the press— 
should be taken simultaneously, 
instead of one after the other?

SHRI BARTHAKUR: That will 
certainly improve matters.

MR. CHAIRMAN: Any other causes 
of delay?

SHRI BARTHAKUR: I have got a 
number of suggestions to offer.

MR. CHAIRMAN: Process serving 
causes a lot of delay and you have 
suggested some measures. We will 
examine them.

SHRI BARTHAKUR: About ad
journment, as you have suggested, it

has got two aspects. Sometimes, the 
parties are responsible and some
times there are genuine cases. When 
you come to the completion of the 
hearing, then, adjournments are 
sought for. Sometimes, we pray for 
adjournment because we do not get 
copies.

SHRI M. P. SHUKLA: Sometimes, 
we do not get the witnesses. Some
times, we do not get the lawyers. 
These are also there.

SHRI BARTHAKUR: There are
a number of things which are to 
be considered in the matter of grant
ing adjournment. As you have said, 
sometimes, the witnesses are not 
available. Certain time limit should 
be fixed. If it is found that some
body is wilfully delaying the appear
ance of the witnesses, adjournment 
should not be granted. Secondly, 
after the completion of the hearing, 
arrangements should be jnade to fur
nish copies.

SHRI M. P. SHUKLA: There is al
ready a provision, I think, in the 
presents Code. Mr. Maitra may be 
able to point out the rule by which 
the supply of cop ies...

MR. CHAIRMAN: Mr. Barthakur
suggests that as soon a8 hearing is 
over, copies should be supplied.

SHRI BARTHAKUR: This is not 
there. This has not been provided 
for.

MR. CHAIRMAN: He is suggesting 
that we should provide for this. Mr. 
Shukla points out that it may be 
there already, in the existing Code. 
You may kindly see. The learned 
witness suggests that this should be 
examined, whether the copies should 
be provided.

SHRI BARTHAKURt Free of cost 
or at nominal cost.

MR. CHAIRMAN: Your suggestion 
is that copies should be provided?
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SHRI BAJITHAKUR: Simultane

ously.

SHRI SARDAR AMJAD ALI: 
Copy o f evidence?

SHRI BARTHAKUR: Copy of evi
dence of witnesses. I sugegst that you 
should provide that we should got the 
copies at a reasonable time after the 
hearing is over. In most of the cases, 
specially in our State, we find that 
we do not get the folios and in the 
folios, you can get only maximum SO 
words and a lot of space is also wast
ed. So, something should be done.

SHRI M. P. SHUKLA: I think
copies of statements of witnesses in 
civil cases are not essential. In the 
civil cases, the lawyers can go into 
the statements of the witnesses. This 
may be hardly 3-5. This may be in 
the case of criminal cases where the 
process of cross examination, at times, 
continues at length just to bring out 
the truth. So, it is very necessary. 
Here, I do not think, it is very neces
sary. Mere inspection can do, as at 
present we do. Even without a pro
per application, the lawyer can take 
the file from the case card and go 
through it. We have been doing 
this. In our part, we do like this.

SHRI BARTHAKUR: In ordinary 
cases, it is not very difficult. You 
must make a distinction. If you 
take up the Code itself we shall 
have to make some provision which 
goes to the very root of the problem.

SHRI M. P . SHUKLA: We have
noted your suggestion.

SHRI S. K. MAITRA: If there 
are a large number of defendants, 
and if copies are to be given simul
taneously to each of the defendants, 
how many carbon copies will be 
prepared?

SHRI BARTHAKUR : This aspect
is also there.

SHRI S. K. MAITRA: This is not 
practicable. This really difficult.

MR. CHAIRMAN: Do you suggert

that when the evidence is recorded, 
simultaneously typed copies should 
be made and handed over to the 
parties, and no certified copy is 
necessary?

SHRI BARTHAKUR: If certified
copy is considered to be necessary. . .

SHR S. K. MAITRA: At one time, 
you can make only six copies. If 
there are a large number of defen
dants, then, so many copies will 
have to be made.

SHRI BARTHAKUR: If you
want to avoid delay, then, we shall 
have to make some provision This 
is my feeling. If five or six copies 
can be made, I do not see any diffi
culty why another six copies cannot 
be made.

SHRI S. K . MAITRA: Simul
taneously, more than six copies
cannot be made.

SHRI BARTHAKUR; We can got 
them printed or cyclostyled. The 
most important point to be taken 
into consideration is that the number 
of copyists in our State is small. 
They say *We have not got sufficient 
number of copyists; we cannot give 
you more copies; This amounts to a 
lot of delay. This is one of the
causes of delay. If steps can be taken 
to give certified copies without delay 
expeditiously, this will avoid delay.
Then, Section 140. This is in regard
to deficit court fees. Something must 
be done about this. We have the ex
perience that the courts, under the 
powers given under Section 149 have 
grant long adjournments for the 
purpose of giving deficit court fees..
A  limit should be put. The discre
tion has be a limited discretion.

MR. CHAIRMAN: Your idea is 
that more time is given to furnish 
the deficit court fee. Your sugges
tion is that this should not be al
lowed

SHRI BARTHAKUR: There
should be a limit.

fiHRI M. P . SHUKLA: You can
aay that it should be dismissed



straightaway: Since, this is one of 
the causes of the delay, you can say 
that a reasonable time should be 
given and this should be given only 
once.

MR. CHAIRMAN: Mr. Barthakur, 
since you have made this sugges
tion, T think it will be in conformity 
with your suggestion . . .

SHRI S. K. MAITRA: There is
•ne difficulty. Supposing, the time 
imit is put and the deficit court fees 
are not put in, the plaint will have 
to be rejected- Rejection of the 
plaint has the effect of a decree 
which is appealable under Section 
96. The appellate court will allow 
time.

SHRI BARTHAKUR: The limit
should be put in the section itself.

SHRI S. K. MAITRA: This is for 
the trial court. For the appellate 
court, you will have to say, where 
an appeal lies, the appellate court 
shall not grant leave.

MR. CHAIRMAN: I think this is 
not a point which deserves exami
nation.

SHRI M. P. SHUKLA: One point
should be made clear. The court 
fees may be deficit because of vari
ous interpretations you should 
say that there should be no appeal. 
Time should be given only once. If 
it is not given within that time, the 
suit should be rejected.

SHRI BARTHAKUR: This matter 
can be taken up along with the appeal 
which he wants to prefer. Under 
section 149, discretionary power has 
been given to the Court and this 
accounts for a lot of delay really.

MR. CHARIMAN: That point re
quires to be examined. Your sugges
tion is that time should be fixed?

SHRI M. P. SHUKLA: Sometimes 
It is purposely made in order to bring 
a case within the purview of certain 
courts. Suppose a suit is valued at 
R s . 5,000 by one court and it is valued 
at R s. 3,000 by some other court, that 
court may be convenient for him; he

may reduce the valuation and the 
court fee. The defendant will take 
the objection that it had been under
valued. Suppose a time limit is 
fixed and the other party will go in 
appeal even if it is rejected. The 
point of delay will not be met.

SHRI BARTHAKUR: The admitted 
court fee admitted by both parties 
should be paid.

SHRI SYED NIZAM-UD-DIN: The 
question of court fee is not a matter 
between parties.

SHRI BARTHAKUR: That question 
can be kept open.

SHRI SARDAR AMJAD ALI: Sup
pose a time limit is fixed to pay the 
deficit court fee. That decree is not 
appealable, for default of deficit court 
fee.

SHRI BARTHAKUR: So far as the
appeal is concerned, it will not take 
much time. There is no question of 
printing paper books; it might be 
heard only on the question of 
valuation.

SHRI S. K. MAITRA: Experience
shows that invariably the appellate 
court grants time. If the court fee is 
not paid, the plant has to be rejected 
and rejection o(j the plaint is also 
a decree. Therefore it is automati
cally appealable. If it goes to the 
appellate court, it grants time. The 
purpose will not be served unless we 
make it non-appealable.

MR. CHAIRMAN: We shall
examine it, whether it could be 
provided you may go to the next 
point.

SHRI BARTHAKUR: I come to ap
peals. In most High Courts, they make 
rules providing for preparation of 
paper books and printing paper 
books. It causes inordinate delay in 
most of the second appeals filed in our , 
High Courts. In respect of a 1967 
appeal, paper book is yet to be made 
ready. There are a number o f cases. 
You should dispense with the printing 
of paper books. If we argue a case 
in the lower appellate court on the 
basis of document available with the 
court can we not argue a case in the



High Court also on the basis of 
available records?

SHRI S. K. MAITRA: The Code
does not provide for paper books; it is 
provided for by the High Court rules.

MR, CHAIRMAN: Would it be pos
sible to provide for that in the Code 
itself? That is a point to be consider
ed . Even without insisting on printing 
paper books, the appeal can be heard. 
That is the suggestion. It is for us to 
examine how this could be done.

SHRI M. P. SHUKLA: Paper books 
are not printed, not because of the 
rules. The party which has to pay for 
the cost of printing does not want to 
pay, because it might be to its 
advantage to get the suit prolonged. 
We can suggest this to the High 
Courts. This was probably necessary 
when the language of the High 
Courts used to be English only and 
In the lower court the witnesses 
spoke in the local language. Now 
it may not be necessary. The High 
Courts should modify their rules in 
this regard. What else can this Code 
<io? There will be many other 
matters like that.

SHRI BARTHAKUR: I agree with 
his. We should not mix up this with 
translating certain documents. Some 
witnesses give their evidence in As- 
sames and the High Courts language 
is English. That has to be translated. 
That must be there. Practical experi
ence is that printing paper books 
involves a lot of delay and cost also. 
Could not some measures be thought 
of?

SHRI M. P. SHUKLn: we agree
with your suggestion in this respect. 
How to do it is the poinf. A  working 
arrangement can be made between 
the High Court and the district court. 
Cost and delay are involved in this 
matter.

MR. CHAIRMAN: To me it appears 
staggering that an appeal is pending 
for the last seven years due to this.
Tt is a matter, which has to be exam
ined. Otherwise we make a Code 
here and so many loopholes are there.
It must be looked into.

SHRI M. P. SHUKLA: The Law 
Ministry should call for statistic from 
the High Court about cases pending 
for want of printing books.

MR. CHAIRMAN: I endorse the 
suggestion. The Law Secretary will 
take note of it.

SHRI BARTHAKUR: Then the
records are not properly maintained 
and so in spite of repeated reminders 
from the appellate court, the records 
do not go. Something must be done 
for the proper maintenance of records 
by the trial court.

MR. CHAIRMAN: What is the
delay on this account?

SHRI BARTHAKUR: There is no 
hard and fast rule sometimes it takes 
lor 2 years for the records to go from 
the lower to the higher court even 
though they are situated in the fame 
place.

SHRI SARDAR AMJAD ALI: Do
you think lawyers have some hand 
in that?

SHRI BARTHAKUR: It will be too 
much for me to say about that. Some 
provision should be made in the Code 
itself to reduce this delay.

SHRI M. P. SHUKLA: Just as there 
is a limitation for appeal, there should 
be a time limit for calling of the re
cords. If the staff are responsible for 
the delay, they should be penalised. 
This should be made the responsibility 
of the presiding officer.

SHRI BARTHAKUR: Then I come 
to examination of witnesses on com
mission. I appeared in a case where 
an hon. Member from Rajya Sabha 
had the privilege of dealing with that 
matter. The commission was issued in 
1960, but it could not be returned till 
1974. The quarrel was between two 
brothers. The mother used to stay 
with the youngest brother. The elder 
brother wanted to bring the mother 
to the local dharamsala on the con
tention that she would speak the truth 
only at the dharamsala. They are rich 
and both of them engaged big law
yers.
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MR. CHAIRMAN: Whatever be the 
relationship between the parties, this 
delay is too much. This should be 
taken care o f. ,

What is your experience about the 
time taken by the courts to deliver 
judgment after the closure o f evidence 
and conclusion of arguments?

SHRI BARTHAKUR: In High
Courts, it takes a lot o f time. In the 
case of lower courts, in Assam recen
tly we have seen some improvement 
because of the Quality o f the Judges. 
But, we have not been able to draw 
good people to the Bench to several 
reasons. The time taken is sometimes
6 months, sometime 1 year.

SHRI SARDAR AMJAD ALI: There 
should be some time limit on the 
judges also to write the judgment.

SHRI BARTHAKUR: Yes. In a
Board of Revenue matter from Jor- 
hat I have requested the judge to de
liver the judgment, which has got 
a lot of consequences. 4 months
have passed but still it has not been 
delivered. A  simple question about 
limitation is involved in the said 
matter.

MR. CHAIRMAN: The judge has 
to bear in mind the demeanour of the 
witness, what emphasis is to be placed 
on the evdence. etc. If so much time 
lapses between the time of conclusion 
of evidence and the writing o f the 
judgment, is it humanly possible to 
remember the demeanour of the wit- 
nes, etc,? The remedy is that it will 
increase the number of presiding offi
cers. If you take a case.......................

MR. CHAIRMAN: To meet the ends 
o f justice, with a view  to avoid de
lay, something should be done, if pos
sible, to provide that there should be 
a totality of time from the institution 
o f the suit to the passing of the jud
gement. 1 *

SHRI BARTHAKUR: That you
cannot do. We cannot fix the totality 
of the time, as you have said, 
from the institution of the suit till 
the disposal of the suit because 
many matters will intervene.

So far as the writing o f the judgement 
is concerned, I think there will be no 
difficulty and you can impose a time 
limit.

SHRI a  K. MAITRA: So far as the 
poim m. ie  by the Chairman is con
cerned, I may inform the Committee 
that all the High Court rules pro
vide for this. From the date of 
institution of the suit, not more 
than one year should elapse. If, 
it exceeds one year, the judge has 
to explain the causes or delay.

MR, CHAIRMAN: The objective of 
this Bill is to avoid delay. Something 
can be provided here. There are also 
many things involved in this like the 
responsibility o f the administration, 
quality of th£ judges and so on. You 
cannot take a suit in isolation, when 
you think o f reducing delay. We will 
examine this.

SHRI SYED NIZAM-UD-DIN: 
Would you refer to the provisions for 
filing o f written arguments?

SHRI BARTHAKUR: As a lawyer,
I w ill not object to that definitely. If 
tt can assist the judge for filing of 
written arguments, definitely, we will 
be at his disposal. But, I do not 
think, this is the cause of delay.

SHRI S. K. MAITRA: Would it be 
practicable to put a statutory time 
limit with regard to delivery of judge
ments?

SHRI BARTHAKUR: Why not? So 
for as the writing o f the judgement 
is concerned, I think, there will be 
no difficulty.

SHRI S. K. MAITRA: Some cases 
may require lofiger time some case* 
may be done quickly. Would it be 
practicable?

As you know, in th case o f election 
petitions, we have provided for six 
months time. But, no case is comple
ted within six months. Therefore,, i f  
it is statutorily..........................................
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SHRI BARTHAKUR: But, * 3  the 

hon. Chairman has pointed out, you 
cannot fix any time limit from the 
date of institution till the disposal of 
the suit.

SHRI S. K. MAITRA: Even for 
delivery of judgement, would it be 
Practicable.

SHRI BARTHAKUR: You can fix 
a longer time.

SHRI S. K. MAITRA: What would
be the longer time?

SHRI BARTHAKUR: Not more
than three months. Three months 
time is enough. Otherwise, the judge 
will forget what has been actually 
argued before him.

SHRI SHUKLA: Mr. Maitra has 
said that rules are provided in the 
High Courts with regard to the time 
limit from the institution of the suit 
till the disposal of the suit. We will 
be grateful if copies of rules in 
different High Courts are furnished 
to the Committee, so that the 
Committee can fto into this.

MR. CHAIRMAN: We will get this 
from the Law Ministry.. The point 
is that,, hearing of the arguments and 
the writing of the judgement should 
be a continuos process. Just as in the 
crimianl cases, where under the Jury 
system, they retire and come back 
and deliver the judgement, why not 
in the civil suits also, after the 
arguments are over, the Court 
retires, writes up the judgement and 
then deikive<rs it and takes another 
case?

SHRI BARTHAKUR: There is some 
difficulty.

MR. CHAIRMAN: Would that not 
be ideal? "

SHRI BARTHAKUR: If that can 
be done, nothing like that.

MR. CHAIRMAN: Justice delayed, 
justice denied.

SHRI S. K. MAITRA: As you know, 
in the old Criminal Procedure Code.

So far as questions of law were con 
cerned, the judge was the final autho
rity. In civil cases, not only iacts 
have to be decided, put, compli
cated questions of law have also 
to be decided for this purpose 
documents have to be read, va
rious conflicting rulings have to be 
considered and all these take time. 
So, in civil cases, immediate delivery 
of the judgements may not be 
possible. In case of small cause suits, 
where it is only a question o f fact, 
the rule is that judgement has to be 
delivered then and there. But, where 
questions of law are involved, it will 
be difficult.

SHRI BARTHAKUR: I agree with 
Mr Maitra that in civil matters, it 
will be difficult.

Then, T come to the execution side. 
So far as execution is concerned, 1 
think, it should be a continuous pro
ceeding. Instead of filing a separate 
execution case, after the delivery of 
the judgement and the decree is 
passed. I think a lot of time can be 
saved, if the execution is started in 
the same proceedings.

MR. CHAIRMAN: By the same
Court?

SHRI BARTHAKUR: In the same 
Court and in the same proceedings. I 
have sometime in mind about the 
time limit for the execution of the 
decree. But, the whole purpose will 
be defeated if the execution court 
is allowed to take its own time to 
decide certain matters which would 
have been decided in the original 
suit. Let us say, I file an execution 
proceeding. But, it may be said that 
the property was not properly desc
ribed and therefore it is not executa
ble. That matter is left open before 
the executing court and then the 
hearing takes place and so on. Ulti
mately, it takes years together. So, 
my suggestion would be that if !t is 
so worded as to make it a continuos 
proceeding and the objections which 
were not taken in the original suit 
are not allowed to be taken in the 
execution proceeding, it will save • 
lot of time.
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Now, Section 47, I feel that it should 
be aibo be restricted because it has 
given certain discretionary powers to 
the executing court and we should do 
something about it.

MR. CHAIRMAN: What would you
specifically suggest?

SHRI BARTHAKUR: As I said, the 
objections which were not taken in 
the original court should not be 
allowed to be taken. Now, in regard 
to Question No. 2, certainly, to save 
time, we can serve certain types of 
notices on the pleader. But, this 
should not be in all the cases.

MR. CHAIRMAN : You do not
consider it desirable to permit the 
service of all processes?

SHRI BARTHAKUR: Not in regard 
to all processes. In certain matters 
a lawyer cannot take the responsibi
lity. But, in regard to certain formal 
matters, definitely notices can toe 
served on them.

About the publication and prepa
ration of the record of rights, I think, 
the Civil Procedure Code should not 
be made very bulky so as to bring 
these things within its purview be
cause land matters and record of rig
hts differ from State to State and this 
should be left to the State Govern
ment and the State legislatures. So 
far as Question No. 4 is concerned, 
here also, I do not think it should be 
brought within the purview of the 
Civil Procedure Code. It should be 
left to the revenue courts because 
state laws differ. In Assam, we have 
got a peculiar land system which, I 
think, differs in material particulars 
from the land system in other States 
erf the Union.

SHRI BARTHAKUR: About ques
tion No. 5, I should think that the 
court fees should be reduced. In our 
High Court, the other day we used to 
file a writ application by paying 

'R s. 6 /-  as court fee. Now the Assam 
Government had raised the court fee 
to Rs. 50 /-. In tfte Supreme Court, 
w P have to pay Rs. 250/- as court 
fee for filing a special leave petition.

SHRI SARDAR AMJAD ALI: What 
is your suggestion for incressing the 
revenue?

SHRI BARTHAKUR: The Court 
fee should not be taken as a source of 
revenue to a State.

SHRI S. K. MAITRA: Court fee is 
a State subject; ft is not within our 
purview.

MR. CHAIRMAN: Court fee is one
of the heavy items of cost of a suit,

SHRI SARDAR AMJAD ALI: You 
have mentioned court fee. Do you 
think that the counsel's fee is also an 
item in the cost of litigation. Do you 
agree that certain limits shoruld be 
fixed for the counsels fee?

SHRI BARTHAKUR: It has got
some connection with the larger ques
tions also. Suppose you fix a certain 
fee on the paper and people take 
money under the table? It is already 
there.

SHRI SARDAR AMJAD ALI: The
re is a prescribed limit according to 
the High Court rules. A  particular 
lawyer takes more than the prescribed 
fees. Is he liable to be prosecuted 
under the Advocates Act?

SHRI BARTHAKUR: I do not think 
so.

SHRI SARDAR AMJAD ALI: Is it 
not misconduct?

SHRI M. P. SHUKLA: You will 
have to evolve an agency to find that 
out and impose a punishment.

SHRI SARDAR AMJAD ALI: Some 
body engages me as his advocate and 
he gives me certain directions. If I 
disclose it to the other party it is mi
sconduct. The aggrieved party can 
make an application to the Bar Coun
cil and the Bar Council can issue 
summons to me to explain my con
duct. If I do not Justify my conduct 
my licence can be cancelled. Do you 
think that the demand and accep
tance of an enhanced fee will also be
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treated as misconduct under the Bar 
Council rules?

SHRI BARTHAKUR: You can do 
so but it w ill remain as such on paper; 
it will be observed more in violation. 
You will be depriving the bulk of the 
litigant public of the best legal brain 
that he entitled to and can pay for.

MR. CHAIRMAN: What about the 
opposite party then? An affluent party 
can go in for the best cluster of bra
ins. There is a poor fellow on the 
other side and probably he has a bet
ter case. How should this be looked 
into.

SHRI BARTHAKUR: I have seen
the Prime Minister’s statement on this 
point. Because of the poverty of the 
people even in genuine cases, people 
do not get the best legal service 
because they could not pay for it. 
You can remedy the defect to some 
extent by appointing suitable people 
to the judgeship. It does not depend 
upon arguments alone; it depends 
upon the calibre of the judge also 
to understood the law and do justice 
to all concerned.

MR. CHAIRMAN: In that case, if 
you leave things to the judge, the 
other side also need not be represen
ted. When one side is represented by 
lawyers, the other also must be given 
legal advice so that the court may be 
assisted to come to proper judgement.

SHRI SARDAR AMJAD ALI: He
says the Law Ministry is not appoint
ing proper judges; if you allow me,
I am in full agreement with him. 
Even after the conclusion of the argu
ments, the judges take a lot of time 
to deliver judgements. There are 
judges who find time to go to clubs 
but they do not find timte to write or 
deliver the judgements; the litigant 
public and the lawyers are harassed.

SHRI M. P. SHUKLA: My friendi 
from the Lok Sabha should make a 
note of this and when the demands 
for grants of the Law Ministry come 
up for discussion, they should venti
late thi* point of view.

MR. CHAIRMAN: Question No. 6 
relates to aid to poor litigants. Do
you agree on principle that no litigant 
should be allowed to suffer in the 
matter of getting 'justice because of 
his poverty?

SHRI BARTHAKUR: Yes.

About question eight regarding pre
liminary objections, I feei that will be 
difficult. So far as review is concern
ed, in many cases, it is very important 
but, it becomes difficult when you 
look at the court fees.

About question 10, I feel section 115 
should not be deleted.

MR. CHAIRMAN: On that, I would 
like to have a note from you. It is 
claimed that article 227 gives adequate 
relief for getting redress on the same 
matters which are provided in section 
115.

SHRI BARTHAKUR: We must makr 
the C.P.C. a self-contained code.

SHRI SARDAR AMJAD ALI: Is
there a single self-containe 3 code? 
About procedural matters regarding 
articles 32 and 226, the Constitution 
does not prescribe the rules and proce
dure of filing a writ petition. Even 
the Constitution is not self-contained.

SHRI BARTHAKUR: For that, the 
High Courts have prescribed the rules. 
We must not look at article 227 with 
the same eyes as section 115. They 
are not identical. The tendency in 
the Supreme Court and High Court* 
these days is they do not like to admit 
even good cases because the number 
of pending cases is very high. So, if 
you delete section 115, many people 
will not get justice. To avoid delay, 
when you get a matter admitted under 
section 115. you can allow the main 
suit to proceed; it is not necessary to 
wait for the disposal of the applica
tion under section 115.

SHRI SARDAR AMJAD ALI: Be
cause section 115 is there, the High 
Court is not entertaining applications 
under article 227.
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SHRI BARTHAKUR; It cuts both 

ways. Our experience is; article 227 
is of little help to the litigants special
ly in regard to civil matters. I feel 
the purposes of article 227 and section 
115 are quite different.

MR. CHAIRMAN: You kindly study 
the notes 0n clause 45 at page 107 and 
send us a written note. Kindly see 
if there is duplication.

SHRI BARTHAKUR: Yes Sir.
MR. CHAIRMAN: We have to exa

mine it carefully whether those things 
that are provided under Section 115 
can actually be availed o f under Arti
cle 227.

SHRI BARTHAKUR: I would like 
to draw your attention to Section 80 
of the Code. My submission is that it 
is absolutely redundant. No Govern
ment Officer nowadays wants to take 
the responsibility, so far as Section 80 
is concerned. Practically, it is inope
rative.

MR. CHAIRMAN: You agree with 
this deletion?

SHRI BARTHAKUR: It does not
serve any purpose whatsoever.

MR. CHAIRMAN: One vtew is that 
notice under Section 80 avoids litiga
tion.

SHRI BARTHAKUR: Actually, dur
ing the last eleven years. I have not 
come across a single case which was 
sorted out by serving a notice undar 
Section 80. I do not think it is neces
sary. It does not serve any purpose. 
There are practical difficulties. Let Us 
say, Government wants to deport a 
certain person immediately saying 
that he is a foreigner. He may be 
actually an Indian Citizen. If he wants 
to file a suit, what is the remedy? 
He cannot go to the Court until he 
serves a notice under Section 80. The 
purpose is defeated. Then, something 
should be done about Section 82.

MR. CHAIRMAN: In such cases as 
you havie referred to, namely, depor
tation of a citizen, if it is provided in 
the Code itself that the Courts can 
interfere and issue injunctions?

SHRI BARTHAKUR: One has to
discriminate.

MR. CHAIRMAN: It has been claim
ed that the purpose of section 80 was 
to avoid litigation against the Govern
ment which consists of a number of 
persons and that decisions have to be 
taken at various levels. This is sought 
to be deleted. But, we have to exa
mine.

SHRI BARTHAKUR: The question 
is, it does not serve any purpose, 
according to me. Nobody wants to 
exercise his discretion on a particular 
matter because they may be taken to 
task and malafide may be imputed. 
Now, Section 82. After the whole suit 
is decided, Government is again given 
some time for the purpose of satisfy
ing the decree. At least in money 
matters, that should not be allowed. 
After the institution of the suii, you 
serve notice on the Government to 
settle the suit. Then, after the decree 
is passeda Government is given a 
longer time to pay the decretal amount 
to comply with the decree.

MR. CHAIRMAN: You do not
want that time should be given?

SHRI BARTHAKUR: It should be 
executed as an ordinary money decree. 
It should be left to the discretion of 
the Court to fix the time.

SHRI S. K. MAITRA: The Court 
will fix the time within which the 
decree has to be complied with. The 
Court has also been given the power 
to extend the time.

SHRI BARTHAKUR: I can bring
the records of about 13 cases which 
are on my table now involving lakhs 
of rupees and no Government Officer 
wants to take the responsibility. They 
want order from the Court. As a 
result, we are shuttling between the 
Supreme Court, the High Court and 
the Courts of the District Judges at 
Shillong and at Gauhati. But. we are 
not getting the money at all. The pur
pose is defeated.
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SHRI SARDAR AMJAD A U : Would 
you kindly enlighten the Committee as 
to what is your view about injunction* 
granted in caseg where the lands vest 
with the Government? Because of the 
injunctions, lands may not be distri
buted to the landless labour. Are you 
in favour of the suggestion that in 
such types of cases, injunctions should 
not be granted? The lands may not 
be distributed to the actual beneficia
ries because Courts do interfere in 
such matters.

SHRI BARTHAKUR: I see the im
portance of the question. Let us say, 
a particular property belongs to a 
particular person, jotedar. Those lands 
are sought to be distributed among the 
landless people. But, in this case, 
that particular person will be put to 
hardship. He should be allowed to 
retain at least 50 bighas of land 
which he would be entitled to retain 
under the ordinary laws of the coun
try. So, you cannot make a general 
statement. Individual cases have to 
be decided on their merits. I may 
refer to a particular case which I have 
taken to High Court. He is the owner 
of Satra. A  patta has been issued in 
his name. Government wants to en
quire that land, and distribute that 
land among the landless under the 
Revenue law. A lot of hardship is 
being caused to him. It will be diffi
cult to make a general law. They 
should be left to be dealt with by the 
local legislation. So far as principle is 
concerned, it is all right.

SHRI SARDAR AMJAD ALI: You 
say that in matter^ of record of rights 
and so on, things should be left com
pletely to the revenue courts, I  his 
has been your argument. Why not 
you refer this matter to the revenue 
courts for settling this, whether the 
land is properly vested Or not?

SHRI BARTHAKUR: So far as our 
land revenue regulation is concerned, 
elaborate arrangements have been 
made. If thene are wrong names, you 
can appeal and get them corrected. 
You can go to the district authorities, 
the Board of Revenue and to the High 
Courts and so on. So far as Assam is 
concerned, I do not think there will 
be any difficulty to deal with the types 
o f cases to which you have made a 
reference.

MR. CHAIRMAN: On behalf of my
self and on behalf of my colleagues in 
the Committee, I thank you for the 
cooperation which you have given and 
for the valuable suggestion^ you have 
made. We will examine them very 
carefully. I also request you to send 
whatever written memorandum, etc. 
you would like, particularly on the 
points we have discussed, as early as 
possible, preferably by the end of 
this month.

SHRI BARTHAKUR: Thank you
very much for giving me this oppor
tunity.

[The Committee then adjourned.]
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I  Government of VtUtr PmUH, (Mic.ial and U&UMv. Depart***,,
Spokesmen;

1. Shri K. N. Goyal—Secretary. #
2. Shri B. D. Agarwal—Deputy Legal Remembrancer.
3. Shri S. N. Sahai—Deputy Legal Remembrancer.

(The witnesses were called in and 
they took their seats)

MR. CHAIRMAN: Let us begin
now. In the beginning, I may inform 
you that there is a direction from the 
Speaker of the Lok Sabha and that 
is like this— “Where witnesses appear 
before a Committee to give evidence, 
the Chairman shall make it clear to 
the witnesses that their evidence shall 
be treated as public and is liable to be 
published, unless they specifically 
desire that all or any part of the evi
dence given by them is to be treated 
as confidential. It shall, however, 
be explained to the witnesses that 
even though they might desire their 
evidence to be treated as confiden
tial, such evidence is liable to be 
made available to the Members of 
Parliament/’

Now I would request Mr. K . N. 
Goyal to proceed with his valuable 
opinion or suggestions regarding the 
Bill and its amendments.

SHRI GOYAL: I would res
pectfully submit that the Bill is a 
vast improvement on the existing 
provisions of the Code of Procedure.
I may also say that the U.P. Govern
ment has already submitted a memo- 
randuvn and I hope copies of that 
memorandum may be available to the 
Hon’ble members. In any case I 
would make my own suggestions 
according to the questionnaire and 
also according to the points I have 
noted, Sir.

I went to the reports of the ad
ministration of justice. In U.P. I 
found that out of about 150 thousand 
cases instituted in a year about 50 
thousand are decided under Order 9 
in the first instance. 3 thousand cases 
were decided on admission of claims

and about 15 thousand cases were 
settled on compromise. After over
all Uial i.e . 20 thousand contested 
cases were decided. I also found that 
to arbitration only 100 cases were 
referred. This is very sad state of 
affairs so far as the arbitration is 
concerned. It means that about one 
case in 2 thousand cases were referred 
to arbitration. This shows that arbi
tration is not very popular. So one 
thing that could be done about re
ducing delays and expensive/] ess
would be to make arbitration more 
popular or more acceptable but at 
the same time it will not be appro
priate lo make the arbitration com
pulsory because the compulsion goes 
against the very concept of arbitra
tion. I would respectfully .submit 
the causes of delay. If we could
have overall view not only the Civil 
Procedure Code, the Contract Act 
and the Evidence Act, all these are 
inter-connected. So this arbitration 
I mentioned only because this was- 
the figure which I found. Now the 
duration which I found was that the 
average duration of cases decided 
after full trial is at least one and a 
half year and when it goes in appeal 
then it also takes another one and 
a half year. The case when decided 
in full takes at least three years and 
the case thereafter further takes time 
in execution and then execution appeal 
and so on. The result is that a plain
tiff who has to spend about 10 percent 
on court fee and 10 per cent on 
counsers fee and 5 to 10 per cent 
on other expenses, he thus goes out 
of pocket. Even if he gets costs after 
the settlement of the case he gets 
only about 25 to 30 p^r cent and that 
too he would get after lapse of so 
many years. So we have to think 
reducing the time lag, reducing the 
cost. The delay causes further delay
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amless one of the parties gets vested 
interest in delays. The delay, cost 
and the difficulty in proof, all these 
combine together make the people 
to suffer all the many, injuries other
wise which they would like to redress 
against. They do go to courts and 
Indians are said to be litigious but the 
fact is that in ciaims for damages or 
loss to person, few claims are filed, 
because the people go to court only 
when absolutely necessary. For 
instance in the High Court maximum 
number of writs are filed either on 
service matters or about consolida
tion of holdings. The former are 
filed because of livelihood, and the 
latter are filed because it affects their 
property and also because it affects 
their livelihood. It is only because 
then it is necessary and then they are 
desperately driven to court, otherwise 
they suffer in silence. Fven the Gov
ernment has on the basis of its ex
perience of litigation recognised that 
it is very expensive to go to court and 
therefore they have made special 
laws for recovery of dues and re
covery of possession and also for sale 
of mortgaged property. There are 
other institutions also just as the 
semi-government institutions who
also want some facilities and now
even the commercial banks are press
ing tine governments of the different 
States that unless they are given the 
same facility b? are available for the 
recovery o f government dues they
would not extend the credit opera
tions to their States. So the State 

'Governments are obliged to give to 
the Commercial Banks the facilities 
“for the recovery of their dues as are 
given to government dues. They also 
•get tihe power to get the property 
sold without intervention of the 
courts. So this shows that our Code, 
although, it is judicially very perfect, 
in as much as the party gets the 
maximum opportunity to get the 
hearing in every respect, to judge it 
judicially, perhaps it is so perfect that 
one can hardly make an improvement 
over it. But however there is one 
thirjg that it takes a lot of time and 
lot ° f  expenditure to the parties or 

genuine litigants that they suffer

while the unscrupulous party gain*. 
In U .P. we have attempted to reduce 
the delays by abolishing unnecessary 
practices prevalent in the decision of 
cases over the valuation. We have 
also set up the prescribed authority in 
same cases of ejectment in urban 
areas. Similarly we have tried to im
prove the public money recovery by 
introducing an effective Act. Then 
we also made amendment in the 
Civil Procedure Code. These are 
some of the amendments we have 
attenpted at the State level.

Now I would make some humble 
suggestions. One of the suggestions 
is, Sir that in the appeal* the service 
of processes takes long time because 
while the case is going on in the 
Lower Court the parties get their 
applications served on each other. The 
copies of the application* are deliver
ed to the counsel on the other side 
when the case is in the trial court but 
when the case goes in appeal then 
the party which has to be directly 
served takes lofig time. It is men
tioned that the counsel will be crm- 
petent even in appeals if he files the 
Vakalatnama but what happens is 
that the counsel says that he must 
have instructions and only then he 
can be authorised agent for re:eiving 
processes but he can intimate the 
client and require the client to depo
sit with him in advance registered 
envelope or a self-stamped envelope 
so that he can subsequently inform.

Another suggestion is that the cost 
of witnesses who are not summoned 
through court should nlso be taxable. 
At present the parties want processes 
to be obtained through the court W* 
should require them to bring their 
own witnesses wherever possible and 
only in cases when the witnesses ob
viously are those who cannot be 
persuaded for instance the Govern
ment servants may not give the evi
dence at fl>e behest of the private 
party, only in those cases the summons 
should be applied for to courts. Un
less there are exceptional reasons, he
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should bring his own Witney and so 
this cost should be taxable. In Gov
ernment cases the government officers 
are called by the Government and no 
summons is obtained. Because there 
is no summoning, therefore the ex
penses of the witnesses are not taxed. 
So this is my another suggestion.

Thirdly, Sir, the party seeks ad
journment of an hearing not merely 
by the discretion of court but as a 
matter of requirement of the C .P .C . 
What happens is that the court awards 
tihe cost of adjournment payable to 
the counsel. Of course the counsel 
should be compensated. Here I would 
say that parties and the witnesses also 
suffer, not merely the counsel alone.

Then, Sir, sometimes both parties 
make a joint application for adjourn
ment. In those cases no costs are pay
able to either party, and the court’s 
time* is wasted. In that case some cost 
should be levied in the form of special 
court fee so that the Government's 
time and the time of the court is com
pensated.

The next thing is about the Order 
X V n , Rule 3 of the C. P. C. It has 
been a source of much fruitful litiga
tion. No useful purpose is served by 
Rule 8 and the matter may be deci
ded on merits even when the other 
party is absent. Even though it may 
have been conceived as a salutary 
provision in order to penalise a party 
who is unreasonably absent, what 
happens in such cases, is that the 
matter goes in appeal in an appellate 
court, the court is inclined to take a 
liberal view and remand the case for 
decision on merits, even though the 
party may be penalised by cost. It is 
better if we amend rule 3* altogether. 
Where the party is exceptionally at 
fault, he may be penalised by a RPe~ 
cfnl cost at the time of restoration of 
case.

Waste of time also occurs in fulfil
ling the requirement under Order 
XVIII, Rule 5. This is usually not 
followed in practice. If it is followed,

it results in considerable loss o f  time. 
In the case of illiterate witness when 
the statement is recorded in the pre
sence of the court, then it should not
be necessary to read over the same 
again before him.

Order XVIII Rule 11 say? that when 
a question is objected to, the question 
should be recorded the objecton, 
should be recorded and the answer, 
made by the witness should be sepa
rately recorded. If it is not insisted 
upon, it would be better so that if 
any party is aggrieved by the ques
tion being allowed, he can put an ap
plication and set out all the facts and 
the court may not be put to bothera
tion of recording all those questions 
and answers.

In ex-parte case, if the pleadings 
itself could be on affidavit, then it 
would not be necessary for the plain
tiff to have to be examined orally. 
Then the court, can, if the defendant 
is absent in spite of service, treat a 
plaint itself as an evidence of claim 
because it would be on affidavit. If it 
is satisfied on the averments made on 
the plaint, then it can decree the 
claim without requiring any evidence 
to be recorded orally.

Another suggestion is, Sir, that 
under Order XXIII Rule 3, —the com
promise or adjustment, if it is requi
red to be recorded must be in writing 
and signed by the parties concerned. 
Either it should be recorded in the 
presence of the court, or if it is said 
to have been arrived at outside the 
court; then it must be in writing and 
signed.

An useful improvement has been 
made in the Bill by extending the 
provisions of Order XXXVII of the 
C. P. C. to various classes of—the 
court and not superior courts. I think 
it can be further extended. For ins
tance almost in many other money 
suits, the provision could be exten
ded. For instance, in rent cases we 
have already made a provision in U.P. 
that the admitted amount must be

781 LS.—30.
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deposited before contesting the case.
So we can also provide in Order 
XXXVII that the party should also 
deposit in the court the admitted, 
amount apart from leave of the court

Another thing in this connection is 
that it seeks to cover the liquidated 
losses and damages-cases. Even Sec
tion 74 of the Contract Act is not 
conclusive. I would suggest that just 
as you have incorporated in the Bill 
an amendment of the Limitation 
Act a consequential amendment 
of Section 74 of the Contract Act 
should also be made so that there 
could be some finality as to liquida
ted damages which are specified by 
agreement of parties in the court, they 
should be enforceable. There should 
not be any question of further proof. 
In works contracts—particularly, it has 
been seen that the contractor delays 
the completion of the work unreason
ably, the parties suffering* from bre
ach are required to prove specifically 
the damages suffered. Though it is 
not in the C. P. C., it is a consequen
tial change that either you can make 
in the Bill or recommend in Ol*der 
37 of the C. P. C.

I have already suggested that some, 
thing should be done about the Arbi
tration Act. In order to facilitate the 
proof also some suggestions may be 
made which are not in the Bill itself.

‘ Then Sir, in Section 34 an useful 
provision has been made that rate of 
ihterest may be charged upto the rate 
oi interest on loans which are advan
ced by the Nationalised Bank. This 
is limited where a decree exceeds 
Rs. 10,090. It does not seem fair 
barring the middle class and lower 
class people. Why should middle and 
lower class man suffer. The man who 
Is claiming an amount more than 
10,000/- will get 18 per cent interest, 
while a man who is claiming Rs. 
2,000/- will get only 6 per cent. So, 
this limitation over 10,000/- does not 
seem to be reasonable.

In Section 51 it has been provided 
that the decree should not be execut

ed, by arrest or detention...........
. .  ............ In actual practice this pro*?
vision of Section 51 is not very fre
quently resorted to or put in practice 
b y  courts, and b y  making it more re
strictive, the court itself will not be 
usually ordering the arrest of judge- 
ment— debter, but to require as a. 
matter of law, it should further be 
proved that the judgment—debter did 
not have lawful excuse.

Section 60 is about the relief to ag
riculturists. It is for consideration 
wtiether the bigger farmers should 
also be given the same protection 
against the attachment of their pro
perty as the smaller cultivators are  ̂
given. ,

SHRI M. C. DAGA: Ceiling Law
is there. How would you define big
ger farmer? “

SHRI GOYAL: You can make it 
3J acres or 61 acres.

Section 80 of th^ C.P.C. is proposed 
to be deleted and it has been said thaf 
in democratic country, there should 
not be any distinction. It is n' t the 
question of distinction,* Sit. But it 
the question o f differently sUu&tfcdv 
State Goverriment or the Central- 
Government on account o* methbd.<if:. 
wonkin£ from the other citizens.' If ii: 
may be justified as a separate class,, 
their it should not be considered un
democratic to have a requirement >oii 
two months notice before a su it. iff t 
filed. As a private citizen, if I get 
a notice from anyone, there should 
not be any difficulty in meeting the 
claim right away. But when the 
Government is concerned, the matter 
has to go to different departments and 
it has to be examined at various levels 
and the man on the spot may not be 
able to take a quick decision so he 
will sent the case for decision at 
higher ups. The State is not unduly 
favoured because it is differently 
situated from other citizens. So Sec
tion 80 should be retained.

SHRI S. K. MAITRA: Have you
prepared any statistics about the cases.



in which the action ha* been taken on
receipt of notice by the Government?

SHRI GOYAL: It will be diffi
cult to compile the statistics. The 
files are moved as soon as the notice 
is received by the administrative de
partment for examining whether the 
case is fit for contesting or not.

SHRI M. C. DAGA: Can you give 
some idea where on receipt of the 
notice the State Government have 
moved for compromising the case?

SHRI GOYAL: The State Govern
ment start taking action as soon as 
the notice is received whether the 
case is fit to be defended or It should 
be compromised.

SHRI M. C. DAGA: In 1974 how
many notices have the State Govern
ment received under Section 80 and in 
how many cases the reply ha« been 
given by the State Government. Give 
figures for 6 months or even for 3 
months?

SHRI GOYAL: We will try to col
lect the statistics and send it to the 
Coirimittee.

MOHAMMAD TAHIR: This propo
sal has been made so that there should 
be a. mandatory provision under .Sec
tion 80 to com pel. the Government 
that it must settle the case within 2 
months’ time.

SHRI GOYAL: Either it should
settle or it should reply that 
the claim is not sustainable. I would 
suggest that in order to enable the 
Government to take final action, the 
period of notice should be slightly 
longer—say 3 or 4 months. People 
also do not like to go direct to the 
court and they like to give notice to 
the Government again. This deletion 
will not achieve any object.

SHRI GOYAL: You give three
months time and then make it obliga
tory that a suitable reply will be iiven 
either to admit the claim or to reject

t
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the claim, anc} if no reply is
then some special costs may be &waro*
ed.

. SHRI V. C. KESAVA RAO: A liti
gant hardly files a suit after notice is 
given.

SHRI GOYAL: This is exactly the 
same what I am saying.

SHRI V. C. KESAVA RAO: The
object of Section 80 i6 to give Govern
ment or public officer an opportunity 
to examine the legal position. Tiie 
evidence disclosed that in a large 
number of cases the Government ur 
public officers make no use of the 
opportunity offered by that sectiun. In 
most cases notices are given till after 
the expiry of the period of two 
months. On page 56 of the 54th 
Report Section 80 says “One of the 
most important sections in this part 
is Section 80. We fully concur with 
the recommendation made in the ear
lier Report for the repeal of Section 
80.” It is a welfare State. The gov
ernment servants must bte more alert 
and more active. After all ihe Court 
will not grant unnecessary adjourn
ments.

' kR . CHAIRMAN: That is the aug- 
getition. *

SHRI M. C. DAGA; I h*vc read the 
two reports.

SHRI GOYAL: What I am sub- 
mitiing, Sir, is that you are now sit
ting in judgement over of the two re* 
ports and you are not bound by their 
recommendation. If you were bound 
by them, then there is nothing for 
the Select Committee to considei.

SHRI M. C. DAGA: That is why 
we want to have your views on the 
reports.

SHRI GOYAL: To get the reply in 
two months1 time is too short a period 
for the final reply.

SHRI S. KL MAITRA: Supposing
Section 80 is modified and a notice is 
provided for. If the notice U not in 
proper form then what will happen?
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SHRI GOYAL: If you make it 

mandatory then there will be no 
trouble.

Even today when the court insists 
on a notice the litigants go to the 
High Court and file a writ petition 
there. Sometimes lower courts also 
miss the provision or they are too 
lenient, in granting injunction. My 
personal opinion is that if you decide 
to delete Section 80 something should 
be there so that notice could be given 
to the District Government Counsel. 
At least fourteen days’ notice or one 
month’s notice would be necessary so 
that before filing a suit the Govern
ment may also be informed. In our 
high court there is a rule that no writ 
petition is to be filed unless advance 
notice is given of fourteen days ear* 
lier. But in exceptional circum
stances the High Court can waive that 
restriction.

SHRI M. C. DAGA: In this connec
tion there is Order 27. There is limit 
of two months’ time but you have 
suggested that three months' time 
should be given.

SHRI GOYAL: Yes, because we
thought that two months will be too 
short a period. So we suggested three 
months* time.

SHRI MOHAMMED TAHIR: If
within two months time, you give 
proper reply then at least 50 per cent 
cases will be reduced. They will not 
be filed.

SHRI GOYAL: In order to make
sure that at lower levels proper deci
sion have been taken which do not 
injure the Government interest two 
months time is not sufficient. There 
are different levels of decision and 
lower authorities are not competent 
enough to take a proper decision. 
Sometimes there will be a lot of col
lusive compromise and then the PAC 
will haul up the department concern
ed as to how the compromise was 
arrived at. These are the reasons why 
we require more time.

MR. CHAIRMAN: You may now 
proceed further.

SHRI GOYAL: Then, Sir, Section 
82 is being made more onerous from 
the Government point of view. Now 
the report to the Government before 
execution process is  issued is being 
eliminated. This again will be very 
difficult. Sometimes you might have 
heard that such and such railway 
station was attached or the decree 
remained unsatisfied. So unless ade
quate time is given the difficulty will 
still remain as the things have to pass 
through different departments.

SHRI M. C. DAGA: When the
judgment is announced the time is 
itself given in the decree, and even if 
in those two months Government is 
not prepared to make the payment 
th en .. .

SHRI GOYAL: Sometimes intima
tion is received late and sometimes 
there are other irregularities.

SHRI M. C. DAGA: You can make 
an application to the court and the 
court can grant you time. But in 
every judgment the time is always 
given.

SHRI S. K. MATTRA: The existing 
provision is that a court has to make

• a report to the State G overnm ent 
stating that the decree has not been 
satisfied. Unless three months expire 
decree cannot be executed.

SHRI GOYAL: That would be all 
right. Another thing, Sir, I would 
submit is that order 27 provides 
for representation of Government in 
suits through Government pleader. 
Some similar provison should be made 
also about the statutory corporations.

SHRI M. C. DAGA: Do you agree 
to it? ’

MR. CHAIRMAN: That is accepted.

SHRI GOYAL: I may fjay that there 
is special provision about the repre
sentation of government in the suits
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and I would submit that similar pro
vision be also made about the statu
tory corporations, for instance the 
local authorities. They also usually 
have standing counsel in the courts.
In order to save the time spent in 
serving process that process should be 
served on S.C. It is not only to the 
statutory authorities like the local 
bodies but also about the government 
companies and I would go to the ex
tent that even in government compa
nies if they intimate to the S.C, to go 
to the District Court, they should also 
be allowed to be served through 
counsel and that would be helpful to 
both. The defendent would get the 
facility of receiving prompt informa
tion from his counsel in the district 
and also the plaintiff wiJl be benefit
ed in saving the process fee and so 
on. The process can be served in 
court itself.

SHRI S. K. MAITRA: You would 
like that to be extended to the statu
tory corporation and government com
panies and even to non-government 
companies if they intimate in advance. 
That purpose may be served by 
amending Order III.

SHRI GOYAL: There should be a 
standing agent and not a recognised 
agent even before the suit that I have 
a particular recognised agent I will 
serve all cases that may be filed 
against me in this court.

Another thing Sir in 0rder 25, com
missions have the examination of the 
witnesses. You have suggested that 
ordinarily the Commissioner should 

1 not examine in an interrogatory form 
but he should examine orally. Ordi
narily it should be interrogatory so 
that the questions and answers shou 
be more precise and the time would

• also be saved. This would provide an 
opportunity to have the open commis
sion whenever the parties of the cour„ 
so deem fit.

Another thing is about order 33. 
' This is about the pauper whom you
L are calling indigent persons. In ac

pra^ticj there should be some check 
on claims for compensation in cases 
on the so called paupers. The paupers 
may claim compensation for 2 lacs of 
rupees frivously claiming whereas the 
other party will have to pay on the 
value of Rs. 2 lacs. So some limit 
should be placed on claims for com
pensation in suits under order 33.

SHRI MAITRA: You may formulate 
your proposal.

SHRI GOYAL: I would like to do
it.

SHRI M. C. DAGA: Here suppose a 
suit is dismissed, are we then in a 
position to recover the amount.

SHRI GOYAL: What I am suggest* 
ing is that those persons may be put
ting forth grossly exaggerated claims 
in such cases as defamation, injury to 
one’s person or reputation so it has 
to be considered as to in what form 
we shall put it

Another thing Ut about rule 8(a) 
which i$ to be inserted in Order 33* 
Empowering the court tp grant a 
counsel also to lay down the mode of 
selection of paupers. This should be 
left to the State Government because 
they will have to adjust their pro
grammes according to their funds 
otherwise they would be obliged to 
pay the costs of the counsel. Sup
posing a claim js an exaggerated claim 
of Rs. 2 lakhs and we have to pay 
the counsel ad valorem and the claim 
may be dismissed, so we cannot re
cover that from the pauper.

Similarly another thing is about 
clause &3, which is also about the 
indigent persons. Here again you are 
providing to do away restrictions....

These restrictions appear to be 
wholesome and reasonable and I do 
not think We should tinker with it.

Clause 94 regarding applications 
under article 133 of the Constitution 
here I would submit that while 1 agree 
with its sP^it but it does not go far



enough. What I would suggest is that 
while delivering the judgment enter
tainment of oral Application and right 
away its disposal be provided for so 
that the party losing from that court 
may go straight to the Supreme Court 
a gainst the rejection or if leave is 
granted so that he may approach the 
Supreme Court. When a leave peti
tion is ipade under article 133, notice 
of leave application is sent to the 
parties. That m ay take a long time. 
It may go tp another bench and then 
another bench will have to hear 
afresh. This causes delay and also 
involves service of processes. Another 
/thing is that the losing party is pre
cluded from obtaining stay pf the 
order which has gone against him. I 
would suggest that the clause 94 
should be amended so that the bench 
should be enabled tq dispose of ev$n 
oral petitions under article 133 along 
with the- judgment itself. •

Another thing is about order 47. 
Here you are over-ruling the Kerala 
High Court view. *

; I |hink that was a good view which 
could legislatively' be accepted, 6nd iii 
fact if subsequently a deciion of the 
Supreme Court comes which declares 
the. law differently, then why should 
we bother the Supreme Court again 
and again. That should itself * be 
treated valid ground for review, for 
if you find the law declared in a 
different manner, then in that case 
the decision itself does become legally 
erroneous. So I would support the 
Kerala High Court view for incorpo
ration in the Code itself.

SHRI S. K. MAITRA: Will it not 
burden the lower courts instead of the 
higher courts.

SHRI GOYAL: If your honour per
mits, Mr. Agarwal will supplement 
the suggestions. I have not lately 
made a thorough study of this.

SHRI B. D. AGARWAL: I would 
like !•> ^bmit about section 11 CPC.

This gives rise to a problem and the 
Law Commission have referred to that 
problem in their 54th report. They 
have said it on page 21, which is— 
‘‘The existence of this condition to a 
certain extent detracts from the fina
lity of judgments, which gives rise 
to a certain amount of multiplicity of 
proceeding” .

Supposing a suit were to be filed 
for arrears of rent in the Small Cause 
Court and the arrears are claimed at 
the rate of Rs. 15. The tenant says 
that the rent payable is at the rate of 
Rs. 10 only. The Small Cause Court 
decides the rent as Rs. 10 per month. 
Thereafter the plaintiff goes to the 
Munsif’s court and the issue is raised 
there also that the rate is Rs. 10 not 
Rs. 15 p.m. That point has been decid 
ed after litigation in the Small Cause 
Court but in the Munsif s court it 
would be said that the Small Cause 
Court was not the court capable of 
t&kifcg cognizance o f the subsequent 
and; therefore that does not come 
under res-judifcata.

In Allahabad High Court this ques
tion arose and there was difference of 
opinion in the case reported in A.I.R. 
1974 Allahabad 604.

.... By majority t'aey hel^ that the 
decision, of the Smll Cause Court will 
not,, operate as res-’judicata. The Law  
Commission has made a suggestion in 
this behalf. My submission is that 
this will lead to multiplicity of pro
ceedings, more of expenses and more 
of delay. If we amend this clause by 
putting the words “ in a court compe
tent to try such subsequent suit or 
issue and has been heard and finally 
decided by such court” the purpose 
would be served.

SHRI M. C. DAGA: Issues are not 
framed in Small Causes Court.

SHRI B. D. AGARWAL: This Is a 
point which has been raised. In this 
Bill there ha$ been nothing said about 
this aspect of the problem of Section
11. Probably you would like lo con
sider this.
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About Section 92 1 have to submit 

that in obtaining the leave of the 
' Court may take equal time. The 
: reason given for this is that the A.G. 

takes much time. I think, Sir, that 
A.G. being a man of the public may 
take into account the legal considera-

* tion as well as administrative consi
derations and he may also take cogni-

; sance of the surrounding facts and 
take a wider view before giving his 

: consent.

v  SHRI M. C. DAGA: I put a specific
• question. Generally the Advocate 

General takes not less than 6 or 7
^months in giving permission and that 
•' too after a great ptersuation. It is 

very easy for a counsel or the client 
to move the Court and get permission. 
Kindly give us ,dat£ or statistics a$ to 

‘ how many , applications >yere moved 
1‘by thq people and what was the time 
Consumed by the A.G. The feeling is 
that even for years together Advocate 

%,Genera] does not' give reply. You 
;kindly check up.

r; SHHt B. D. AGARWAL: Section 96. 
There is an explanation to b6 added. 

fThis is a novalv provision but I leel 
that in most cases this will be merely 
t\n academic exercise without any 
fruitful result; This will result only 
in multiplicity of appeals audit should 
lnot .be encouraged. This will add to 
the burden o f costs and time* etc.

.SHRI M. C. DAGA: Whpt abaut the 
Issue that has been decided against 
liim?

t SHRI GOYAL: It is open for 
liiir. to go to the court. But our sub
mission is that he should not be allow
ed.

SHRI B. D. AGARWAL: Then, Sir, 
Section 100. This is in relation to 
second appeal. The provision intro
duced is that an appeal shall li<? i* the 
High Court certifies that the case in
volves a substantial question of law. 
When we amended Article 133 recent
ly the rationale as given by the Law 
Cosunission at page 75 of their Report 
was that the philosophy of this amend

ment ^ that High Courts in our coun
try should ordinarily decide all ques
tions of law pertaining to the inter
pretation of State legislation and their 
decisions on such points should be 
final. Now that is the logic behind 
amending the Article 133. If aftor 
amending Article 133 and providing a 
restricted scope there, we at the 5ame 
time say that no revision shall lie and 
no second appeal shall lie unless a 
substantial question of law is there. 
The result is that in 0ne district a 
provision is interpreted in one way 
and in another district \t may be 
interpreted in another way as there 
is no guidance to the subordinate 
courts and their decision is final. «

SHRI S. K. MAITRA: There is .a 
difference between Article 133 and 

*ttys. Article 133 says about the sub
stantial question Qf JawA Jf.. ^Qi|er̂ l 
importance but, according to the Bill* 
the question of law in the :fegond 

' appeal shquld not, be of general im
portance. There must must b<* a ques
tion of law between the partita aud 
such must be a substantial one. £ o  
difference between 133 and the sug
gestion made by the. .Law Qeumpis- 
sion is procedural. , Npw the ,qugjgev 
tion is that the Judge must qppfy to* 
mind and must formulate a guesttyn 
of law stating the Reason. t

SHRI B. D. AGARWAL: As fpjp the 
procedural matter it may be all right. 
But to formulate a question ofv law 

..and expressing the reasons*ptobybly 
may not be called for, because when 
the question of law is formulated the 
question will speak for itself.

SHRI GOYAL: This will delay
the cases in the admission stage. 
Today Judge may decide 50 admis
sion cases in a day. But when this 
provision will be restricted he may 
decide only 3 or 4 cases.

SHRI M. C. DAGA: Then he will 
have to do homework more.

SHRI S. K. MAITRA: If the word 
‘substantial’ is deleted will it be aS 
right?
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SHRI B. D. AGARWAL: That will 
be all right from my point of view. 
Regarding Section 115, the Bill pro
vides that it should be omitted alto
gether. In this behalf my submission 
is that revision is discretionary and 
High Court by and large may or may 
not entertain the revision. The scope 
of revision is substantially restricted 
by the Supreme Court wherein they 
have said that this lies only where 
there is jurisdictional issue.

SHRI S. K. MAITRA: So there is no 
escape to section 115.

SHRI B. D. AGARWAL: if the
matter goes to writ under Article 227, 
it will be costlier. The counsel .will 
charge higher fees in each writ.

SHRI M. C. DAGA: So you say that 
it should be retained.

SHRI B. D. AGARWAL: Yes, but 
with some modification. We may res
trict the scope of revision to matters 
which close the controversy, leaving 
the Test for agitation in appeal.

SHRI GOYAL: Upto the valuation 
of 20,000 the power has been given to 
the District Judges and over Rs. 20,000 
the power has been given to the High 
Court. There is also provision that no 
revision over the order of the District 
Judge.

SHRI MOHAMMAD TAHIR: If a 
Munsif has passed an order, can the 
party aggrieved go to the High Court?

SHRI GOYAL: Not direct. They
can go to the High Court under our 
amendment in section 115. We have 
made a provision that upto valuation 
of Rs. 20,000 revision will lie to the 
District Judge.

SHRI B. D. AGARWAL: Order XX, 
Rule 6A that is being added is on 
page 38 of the Bill. It is with regard 
to the matter being taken in appeal 
S*t\ A very wholesome suggestion 
has bean made to the effect that the 
last paragraph of the judgement 
should indicate in precise terms of

the reliefs granted. I submit, Sir, that 
the details whi<;h are intended to be 
given in this operation portion, they 
may not suffice. Some more details 
will be required to be given. For ins
tance, names of the members of the 
parties their expenses and other 
things. But all those things that 
presently appear in a decree, they 
should be appended to the judgment 
itself when it is delivered. Regarding 
preparation of the decree one months 
time is insufficient. Learned Chief 
Justice has recently suggested that i f  
it is permissible to pronounce opera
tion portion of the judgment alone, 
it will not only sive time, it will also 
help in eliminating corruption to 
some extent. So this is worth con
sidering.

SHRI M. C. DAGA: Some sugges
tion should be there that the Judge 
should deliver judgment within 15- 
days’ time.

SHRI B. D. AGARWAL: Regarding 
this our circular letters are there. But 
we wish that it should be provided in 
the law.

MR. CHAIRMAN: At what point 
corruption is there?

SHRI B. D. AGARWAL: It is at 
the ministerial level, Sir. All these 
manipulations are at the ministerial 
level and n°t at the higher level.

SHRI GOYAL: Normally judg
ments should be announced within 1ft 
days. You can make it obligatory to 
pronounce the judgment within the 
limited period of 15 days. That is all 
right. But sometimes cases are very 
bulky. Then it becomes impossible to 
pronounce the ’judgment within the 
limited period of 15 days. On the 
contrary in some cases two-three days’ 
time is enough to pronounce the 
judgment.

SHRI M. C. DAGA: What is your 
opinion? Good lawyers do not want 
to become judges.

SHRI GOYAL: A good lawyer doe* 
not earn lesg than Rs. 50,000. -
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SHRI B. D. AGARWAL: In Order 

XXVII, rule 5, page 59 of the Bill. 
There was a suggestion that the mini
mum limit should be three months, 
while we are putting the maximum at 
two months. Will that be workable?

Section 12£(2)(e) in the present 
Code says that the rule making power 
is with the High Court. I may narrate 
a very interesting case. The State 
Government gave a contract and made 
payment of a certain amount to the 
person who claimed to be a partner of 
the contractor. Then there came a 
suit to be filed in which that contrac
tor denied that the money was paid 
to him. He said that the money was 
not received on his behalf, although 
the man who got the money accepted 
that he had received the amount. In 
such a case the Government will have 
to go in a regular suit to recover back 
the amount from the person to whom 
it was paid. So there should be some 
provision for indemnity being asked 
for in the said suit itself instead of 
filing fresh suit. Section 8A says 
“While trying a suit, the Court 
may, if satisfied that a person or body 
of persons is interested in any question 
•f law which is directly and 
substantially in issue in the suit and 
that it is necessary in the public inte
rest to allow that person or body of 
persons to present his or its opinion on 
that question of law, permit that per
son or body of persons to present such 
opinion and to take such part in the 
proceedings of the suit as the Court 
may specify/*

In our Courts, Sir, we are following 
strictly adversary system. If such a 
body is being impleaded in a suit, they 
will have a right to appeal also and 
this will leave the litigation open, not 
only to parties involved, but also to 
outsiders.

SHRI GOYAL: A person aggrieved 
is given an opportunity to contest.

SHRI B. D. AGARWAL: In our
courts you would like to recommend 
the institution of a Registrar or some

sort of coordinating officer for inspec
tion copies of Judgment, delivery of 
judgment and 50 on and so forth. 
Justice B. Mukherjee in his report has 
made such a recommendation. That 
will help in eliminating delay.

SHRI S. K. MAITRA: Can t it be 
done by the High Court by an order?

SHRI GOYAL: It can be done.

SHRI M. C. DAGA: Munsifs are not 
provided with stenographers and com
petent clerks. They have 40 cases to 
attend daily.

SHRI GOYAL: Since our State 
has its limited resources and the deve-. 
lopmental programmes are being cen. 
tred around the items of power, roads, 
irrigation and Bo on, so I would sug
gest that the Central Govt, may be 
persuaded to give us the marching 
grants. This is my humble submission.

SHRI B. D. AGARWAL: Justice
Krishna Iyer very recently observed 
in one of the judgement that there 
should be more and more written 
briefs exchanged in the shape o f 
agreements rather than verbal argu
ments. Probably something of that 
type may be adopted and in pleading 
permission should be given for argu
ments and points of law as well as the 
rulings to be cited instead of the facts 
alone.

MR. CHAIRMAN: Besides what
you observed here. I would request 
to send your suggestions to the Lok 
Sabha Secretariat afterwards.

SHRI S. N. SAHAI: Sir, the basic 
structure of the Code of Civil Proce
dure has not been touched in the 
amendments so far and I do not think 
how far it will be proper to touch 
matters relating to the basic structure. 
By basic structure I mean that the 
hearing of the case results either in a 
decree Or an order. If there is a decree 
there are two appeals and one revi
sion. If there is an order there is one 
appeal and revision. Personally I 
think that it will suffice if after trial 
only one appeal is allowed on facts 
as well as on law and thereafter inter
ference on a question of law ohly is
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allowed in the revisional stage. 1 
mean that there should be no distinc
tion between the decree and order in 
matters of appeals and revisions. At 
present there are appeals from interim 
orders then only one appeal is allowed. 
Thereafter if a party feels aggrieved 
it may take the matter to the High 
Court or to the District Judge. In 
U.P., in a suit of certain valuation the 
case may go to the High Court or the 
District Court on a question of law 
when there is an irregularity or some
thing like that. Just as in some crimi
nal cases it is there. In civil cases it 
.will suffice if only one appeal is al
low ed  whether that is a decree or an 
order and that appeal should be on 
the facts as well as on law. After 
that if a party feels aggrieved then 
the matter may be taken to the. High 
Court and their interference may be 
made on a question of law only. This 
is what I have referred to as a basic 
•structure.
V  s • _

• Then my another suggestion is with 
regard to the execution because much 
•delay takes place at the execution 
stage. The time of the court is mostly 
•occupied in hearing the suit and one 
day in actual practice is set apart for 
the execution and miscellaneous cases, 
that is Saturday. So the courts have 
got very little time to devote to the 
execution cases and tfie result is that 
considerable delay takes: place iii the 
disposal of the execution cases and 
the courts are not able to bestow per
sona] attention. So my suggestion is 
that there should be one Execution 
Court assisted by many Presiding 
Officers to all the decrees passed by 
that court of that jurisdiction. There 
should be two sets of courts— 1. for 
hearing regular suits and another 
doing only executive work.

SHK1 M. C. DAGA: What about the 
funds? If execution court is establish
ed, will Uttar Pradesh have enougn 
funds?

SHRI S. N. SAHAI: I may involve 
some extra expenditure. But one Pre
siding Officer may be set apart. That 
is a suggestion of general nature.

Then, Sir, about revision. On that I 
will submit that Section 115 should be 
retained. At present it is sought to be 
deleted on the ground ihat tha, purpose 
will be served by inserting the >emedy 
under Article 227.

SHRI M, C. DAGA: This point has 
already been made.

SHRI S. N. SAHAI: Then, Sir, in 
Clause 3 there is a proposal to abolish 
the distinction between preliminary 
decree and final decree. This is a 
salutary provision and I agree with it.

Then, Sir, I shall reler to Clause 8 
of the Amending Bill. Now Section 20 
is said to be amended and a Sub
Section 3 is to be in intersted 
to the effect that no objection as to 
the competence of the Executing 
C ourt... There is another amend
ment which says that the Executing 
Cpurt should also have a pecu
niary jurisdiction. At prepent there 
a clause. In this clause along with 
territorial limits, competence of Exe
cuting Court with reference to legal 
limits of its jurisdiction,, pecuniary 
limits should also be ^d.ded. ,; This vis 
just of consequential nature. .

Then, Sir, I shall refer to clause 11. 
The power of District Court by 24(a) 
is going to <be added. The language of 
this section 24(a) may be clarified so 
that the abject which is in view may 
be achieved.

SHRI S. K. MAITRA: Please give 
us a redraft.

SHRI S. N. SAHAI: Similarly, in 
Section 24, now a provision is being 
made for transfer of cases where the 
court has no jurisdiction. It will lead 
to much litigation when a suit is 
pending and an application is filed in 
the district court and the question of 
jurisdiction may be called upon to 
decide. Because unless it is held that 
the lower court has no jurisdiction the 
case will not be transferred from that 
court under section 24. It should be 
clarified that he transfer of the case



Will made only after the question oi
jurisdiction has been settled in the 
ordinary manner and where it is raised 
atid when it is finally decided then it 
may not be necessary to return the 
plaint, if the case may itself be 
transferred where it can be tried in 
that very district Or something like 

»ihpt.

-^Similarly in Order VII a new clause 
<6: is being proposed. After Rule 10 
there is a proposal to insert Rule 
10(a). This relates to the power of 
the court to return the plaint for 
.being filed in a particular court and 
to give notice fixing the date of ap- 
,pt‘arance in the court where the plaint 
is filed alter it is returned. With
out settling the matter as to in what 
court the suit will be filed, the pro
vision may not be very effective. If 
tTfle court holds that it has no jurisdic
tion and the suit should be filed in a 
'particular court and the court is satis 
Sled then ic* should ’ be possible to a k̂ 
the defondent to appear in tha\ 
court. At present the decisions are 
Oftly to this effect that the <tount Has 
*h<5 jurisdiction. \■ ’ "
i • • * '* ■ '
■v SHRI GOYAL: On the plaintiffs fcp: 
plication, where the deferfdent is also 
‘bjSpefering, the plaintiff will -specify 
in what court he will appear. * 1 .
»• . .

SHRI S.,N. SAHAI: If the plaintiff 
specified, then it is all right.

Vs Then, Sir, about Section 80. It 
'should be retained for public officers.

SHRI M. C. DAGA: What are the 
reasons?

SHRI S. N. SAHAI: The reasons are 
similar to the provisions of Cr. P. C. 
fco that they may not be exposed to the 
r isk .. . .

Now, one thing about injunction, 
Sir. After amendment it will be neces
sary to dispose of the injunction 
application within a period of 45 day3.

SHRI S. K. MAITRA: Interim in
junction will not remain in force—

SHRI S. N. SAHAI: Where the d*» 
fendent intentionally avoids the
service.

Sir, I subscribe to the other sugges
tions that have been made.

SHRI MOHAMMAD TAHIR; Huve 
you thought about the court fee. The 
Law Commision has made a recom
mendation about its reduction and 
there are also some suggestions that 
thq court fee should be abolished al
together.

SHRI GOYAL: In principle I agree. 
It is the duty of the State to provide 
justice just as it is the duty of the 
State to provide medical facilities and 
all that But it is the question oX 
revenue so the State Government are 
not in a position to abolish the court 
fees.

SHRI MOHAMMAD TAHIKi Law 
Commission says that do not make 
it a source of income.

SHRI GGjXAL: Every, pie is
counting these days so it is difficult 
to pers^ade any State Government 
to atwlish court fee or reduce it. ,

' §HRI MOHAMMAD , TAHIR: , At 
least for those person?, who beioflg 
to backward classes and scheduled 
tribes it should be exempted.

SHRI GOYAL : We are happy tb
inform you, Sir, that we are doing 
something by way of legal aid t6 
Scheduled Castes and Scheduled 
Tribes.

MR. CHAIRMAN: Why in the
name of scheduled castes and back
ward classes. It should be in the 
name of the pqor.

SHRI MOHAMMAD TAHIR: 
Court fee may be taken for filing the 
suit but after that there should be 
no court fee.

SHRI B. D. AGGARWAL : Then
there will be frivolous litigation.

SHRI GOYAL: In principle we
entirely agree that there should
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be court fee at the initial stage and 
after that the court lees may be 
abolished.

SHRI GOYAL : It can be abolished 
altogether, but the question is that 
of resources.

SHRI MOHAMMAD TAHIR:
Whal do you think about deletion 
of Section 132 regarding women 
appearing in court?

SHRI B. D. AGARWAL : That is
a wholesome provision.

SHRI MOHAMMAD TAHIR:
There must be a substantial
percentage of women who would not 
like to go to court. So let it remain 
as it is. Those who do not want to 
go to court why should we compel 
them?

SHRI GOYAL : We are treating
them equally.

SHRI MOHAMMAD TAHIR: It is 
not a question of equal treatment; 
it is a question of prestige.

SHRI M. C. DAGA : Before issues 
are framed, some kind of weeding 
out process seems to be necessary. 
What that process would be, can you 
suggest something?

SHRI G OYAL: There are two
things. One is that there is a dual 
system but here we have no pre-trial 
system. So it will be;very difficult 
without pre-trial system. Secondly, 
there is shortage of judges. So in the 
case of pre-trial it will not serve our 
purpose unless we increase the 
number of judges.

SHRI M. C. DAGA : Under order
10 rule 2 a party should be examined. 
Should there a mandatory provision 
or not?

SHRI B. D. AGARWAL : Prefer
ably there should be a mandatory 
provision. A  party should invariably 
be examined. But if you make it 
mandatory, it will become a formality

and it will not make, any difference 
by making it mandatory.

SHRI M. C. D A G A : Do you
suggest anything regarding rates of 
court fee on petition under article 32
or rule 26?

SHRI G O YA L: Our 3/4th judges 
are cccupies with writ petitions,
while the court fee realised from 
them is far less. The maximum
court fee is realised from first and
second appeals and for that work 
only two judges are available. The 
writ petitioners are taking more 
time of Hon’ble Judges than the
persons who go in first or second 
appeal.

SHRI M. C . D A G A : There is a
view that salaries o f judicial officers 
should not be a charge on general 
tax payer, because it is the primary 
duty o f Government to provide free 
or cheaper justice.

SHRI G O Y A L: I would mention
one thing, Sir. The court fee, for 
instance, in a writ petition is Rs. lftt, 
but the person concerned would have 
to pay 1500 to his counsel which is 
15 times more than the court fee 
paid for the writ petition* So even 
if you eliminate these 100 rupees, it 
will not be less expensive.

MR. CHAIRMAN: We are very
thankful for the trouble you have 
taken in coming over here and
making valuable suggestions before 
the Committee. I on my behalf and 
on behalf of the members of the 
Sub-Committee extend our thanks to 
you, and hope that if there remains 
something which has been omitted 
here, you will kindly draft it and 
send it to the Lok Sabha Secretariat 
by the end of this month.

SHRI G O Y A L : We are also
extremely grateful to all of you.

[The witnesses then withdrew]
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[The witness was called in and he 
took his seat]

MR. CHAIRMAN: You may kindly 
note that the evidence you give would 
be treated as public and is liable to 
be published, unless you specifically 
desire that all or any part of the 
evidence tendered by you is to be 
treated as confidential. Even though 
you might desire the evidence to be 
treated as confidential such evidence 
is liable to be made available to the 
Members of Parliament.

Have you submitted any note?

SHRI DASH : No Sir.

SHRI M. C. D A G A : I think it
would be better if you give a 
memorandum first. We will study 
it and then you come to Delhi for 
answering specific questions which we 
would put after examining your 
memorandum.

SHRI DASH: I have no objection
if the hon’ble members so desire, but 
I have a few suggestions to make if 
you permit me, Sir.

The learned members are well 
aware that there is a general 
grievance or complaint in the matter 
of civil litigation and delay in 
disposal of cases, which tentamounts 
to denial of justice to the parties. 
The principal Act has failed to bring 
about any ftelp in the speedy and 
timely disposal of civil litigations. 
So in my humble opinion there is an 
urgent need to bring about such 
amendments in the principal Act as 
would result in speedy and timely 
disposal of the cases without 
jeopardising the cause of justice.

MR. CHAIRMAN: The opinion
here is that you need not read out 
the whole thing. You submit your 
memorandum and we will examine 
It. If still there remains something 
you will come to Delhi and clarify 
those points.

SHRI DASH: I would just give you 
some points for your consideration. 
In proposed Section 29A there ia 
provision for the service of 
summonses on the parties which 
should be completed within 30 days 
and returned to the court of issue 
and any person other than the 
presiding officer of the court 
responsible for delay in service 
beyond that period shall be liable for 
disobedience of the order of the 
court.

Regarding Order 5 rule 1—After 
the already proposed proviso my 
humble submission is that the 
following further provisio should be 
inserted.

“Provided further that in no case 
shall the court allow time to the 
defendant beyond 60 days after the 
date of service of the summons to 
file a written statement ” These are 
my suggestions.

MR. CHAIRMAN : I would like
you to submit your memorandum 
here and the Hon'ble members of this 
sub-committee will put some 
questions to you and you may reply 
only to those questions. The 
members will study your memoran
dum and only after that they would 
put their questions.

SHRI DASH : I shall get this
memorandum typed out here because 
I have got only one copy of it and
I would try to submit it to the Com
mittee today or tomorrow.

MR. CHAIRMAN: You may send
a letter intimating our Secretariat 
that you are reaching there on such 
and such date for giving your 
witness.

SHRI MOHAMMAD TAHIR: 
Mr. Chairman I would like to make 
my humble submission and that 
that Mr. Dash be allowed to put forth
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his suggestions and if after all the 
necessity so arises he may then be 
called at Delhi otherwise not.

MR. CHAIRMAN: It is a good
suggestion. ■

SHRI ' MOHAMMAD TAHIR:
I want to ask one question regarding 
Sctetion 11. We want to know your 
opinion about a certain case in which 
the court has given a decision without 
taking into account the survey 
records. What will be the position 
in that case?

SHRI DASH : I humb’y disagree
with the view that the principle oi 
Res-Judicata should be made appli
cable to the preparation and publi
cation of the survey record of rights 
proceedings because they have been 
treated so far as revenue proceedings. 
If those proceedings are to be 
considered as final then I think there 
will be great injustice done io the 
owners of properties and land 
and on the contrary I would say that 
unless in the revenue proceedings of 
preparation and publication of. purvey 
records of right decisions of civil 
courts -are taken into account, in rtiy 
opinion that will cause gtfeat injiistifce*

SHtfl MOHAMMAD TAHJR- ,Sup
pose a judgement is there. The J?r#-w 
perty belongs to A  & B, Now;A get 
his name recorded; in the proporty 
whicjh is not his. In that case, what 
will be effect of the judgement?

SHRI DASH: The judgement
should be given effect to unless on 
the question of possession the Survey 
Authority finds it otherwise. But in 
any case the judgement should be 
noted in the remarks column for the 
gjuidance of future litigation, if any.

SHRI MOHAMMAD TAHIR: Sup
pose it is not recorded.

SHRI DASH: If it is not recorded 
then it may be difficult for the Civil 
Court in future litigation to know 
W/hat was the real position.

SHRI MOHAMMAD TAHIR: There 
are many causes. Although the per

son in whose favour the judgement 
has been delivered is in possession 
of the property but the revenue 
officers—Kanoongo and Amins—they 
for mere chips may put names here 
and there. So my suggestion is that 
if any entry has been made against 
the judgement it should have no 
effect.

SHRI DASH: In that case merely 
speaking about the previous judge
ment will not be sufficient unless* 
the^e is further declaration of the 
competent court that the records of 
rights are illegal- Once the records 
of rights is finally published it will 
have the presumption of correctness.

SHRI S. N. SINHA: Do you think
the Survey Officers will attach im
portance to the judgement of the 
Civil Court any may not make entry, 
against that judgement.

SHRI DASH: The previous deci
sion of the Civil Court may be in res
pect of title and possession when 
the judgement was <Jelivered- thc 
survey operations are carried out 
after say, 30 years, then the qtf$S* 
tion ol ’ possession flight change. If 
the survey authorities find* that An
other man is . in possession then they 
are tyjund to record %the present p6s; 
session*. But* what is expect^  of 
them which they do* not do it generally 
IsT tp make a note of the* judgment 
our people are illiterate. Whenever a 
survey record, is prepared they tak^ 
it for granted. *

SHRI M. C. DAGA: Now the sur
vey records are prepared in the pre
sence of Surpancha and not by the 
Patwari.

SHRI DASH: In our State the
khanapuri is done by Amins.

SHRI M. C. DAGA: I am very
thankful to you for your practical 
suggestions. Now I am reading fo 
you the observations made by Lord 
Kilbrandon: “The ship is well de
signed, fundamentally sound and is 
for most of the time on a correct



course; what is wanted is ad over* 
hpul and modernisation of the navi- 
g^tional instruments, so that is more 
easily kept on that course. And some 
of the officers are getting a bit elder^ 
ly—this will always be true.’’ What 
your State is doing so Tar as junior 
Munsifs and Judges are concerned?
You know that now-a-days good law
yers and advocates do not like to 
become Munsifs and Civil Judges.

SHRl DASH: To may knowledge
there has been a very little or no im
provement in the service conditions 
of the judicial officers. Recently we 
have moved through our Association 
for the merger of the cadres of Addl.
District and Sessions Judge and that 
of the Distt. and Sessions Judge be
cause in both these posts we have to 
perform the same duties. I under
stand, in States like U. p. and other 
States, there is a single cadre. Ex
cept for pay scales nothing practically 
has been done.

SHRI M. C. DAGA: In order to
make litigation inexpensive whether 
you want to abolish the court fee3. ——
y . .. , '

III. Shri SUidra httap Rai, Advocate, Joint Secretary, Civil
Association, Jaunpor.

'• (The witness was called in and 
he took his seat).

What is your Government thinking.
about it?

$HRI DASH: Recently I am told 
that rates of court fees have been 
increased. In my humble opinion 
the cost of litigation can be minimised 
by reducing the rates of court fres, 
fixing the ceiling in fees changeable 
by lawyers and by symplifyin*? the 
procedure in courts. These thre* 
things can minimise the cost of liti
gation to some extent.

SHRI MOHAMMAD TAHIR: What 
is your opinion if the subsequent 
court fees are abolished?

SHRI DASH: Of course relief
should be given to the people on that 
score.

MR. CHAIRMAN: I on my behalf
and on behalf of the Members of the 
Sub-Committee extend heart felt 
thanks for the trouble you took in 
coming over here and giving valuable 
suggestions.

[The witness then witdraw]

Court Bar

MR CHAIRMAN: You may kindly 
note that the evidence you give would 
be treated as public and is liable to 
Ve published, unless you specifically 
desire that all or any part of the 
evidence tendered by you is to be 
treated as confidential. Even though 
you might desire the evidence to be 
treated as confidential, such evidence 
is liable to be made available te the 
Members of Parliament.

SHRI RAI: Regarding onuses of
delay in civil litigation I want to put 
jnany suggestions. Due to shortage 
of officers there are a lot of files 
pending for more than 5 or 10 year?.
I am specially saying for Jaunpur 
district. Upto 1969 there were ten 
courts of Munsifs, 3 courts of civil 
judges and 1 court of the district

judge. Now there are only 3 muri- 
sifs—original courts—«nd no addi
tional courts. So the first cause bf 
delay is the lesser number of officer.?. * 
My information is that near : about j 
4000 cases are pending. Delay also 
occurs due to unnecessary adjourn
ment and due to* false applications 
being filed. Unless you check false 
and frivolous aplications are check
ed up delay in the disposal of cases 
cannot be avoided.

Second point is regarding service 
of notice on the pleaders. With this 
point I do not agree that notice should 
be served on him. We are running 
1975 and in these days it is very easy 
for any man to represent himself 
that he is such and such person. If 
a court gives notice to a pleader and 
the pleader does not appear in tho 
court an ex parte judgement js par
sed and then no remedy is available
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to the person concerned. Whatever Is 
true I would submit before you, *nd 
you cannot check me. My opinion 
i8 that notice must be given direct to 
the parties and not to the pleader. 
If notice is given to the pleaders 
alone, that would be injurious it, 
the parties concerned.

On the question of preparation of 
record of right, I disagree with the 
suggestion that the civil courts should 
be given this rigjit.

Regarding question No. 4, You 
might agree with me, that land used 
to be distributed to landless persons. 
But it is the practice in villages that 
powerful men in the villages mani
pulate in getting the land from poor 
persons. Suppose the land is in the 
name of A and if someone is power
ful, he gets it transferred from A 
to B without the knowledge of A, and 
afterwards g,ets the sale deed execu
ted from A without his knowledge. 
To get rid of this difficulty my sub
mission is that these poor persons 
should not be given the right of sale, 
transfer or mortgage. If you do not 
give this right to landless persons they 
will definitely get their land snd will 
remain owners of the land.

Since we want to protect the right 
o f  the poor persons such a provision 
should be there in the CPC.

Then I come to question No. 9— 
regarding, measures to minimise the 
cost of litigations. You are going to 
amend Section 100 and Section 115 
and at the same time you are going 
to minimise the cost of litigation. I 
am going to suggest that section 115 
should not be deleted Qt all because 
it is an easier and cheaper remedy
available to all poor persons. If tKe 
poor class people have to go upto the 
court of district judges it will be 
easier and cheaper for them, but if 
they have to go to the high court it 
will be difficult and costlier for them. 
I f I am permitted to say I would sub
mit that Parliament have amended 
flection 115 and district judges have

been given the power to hear revi
sions. There a lot o f poor persons 
get justice and they are blessing you 
all. So I would submit that kindly 
do not snatch bread and $atu from 
the bags of poor persons.

So far as the question o f giving 
certificate is concerned I would sub
mit that this power should be given 
to the court which hears the first 
appeal, because that will be easier 
and cheaper. If a district judge or a 
civil judge who hears the first appeal 
gives a certificate that this particular 
appeal involves a certain question of 
law and this matter may be agitaled 
before the hon'ble High Court, that 
would be easier and cheaper remedy 
available to the poor persons. If this 
power is given to the High Court 
then the litigant persons will have to 
go to the High Court two or three 
times before the certificate is given 
to them. I do not know how this 
right of giving certificate by the 
hon’ble High Court will be beneficial 
to the poor persons. I think that 
this power if at all given should be 
given to the court which hears the 
first appeal.

So this will minimise the cost of 
litigation.

The next point is to reduce the 
court fee. If you are giving benefits 
to the poor persons under Section 
229(b) to get the declaration in 
Rs. 1.50 then why a case or a suit is 
to be tried before the Civil Court by 
paying Rs. 20.50 I am unable to 
understand why this step motherly 
treatment is being given to the liti
gants before the court. If you want 
to file an affidavit, you have to pur
chase one stamp of Re. 1 denomina
tion and a ticket of relief costing 10 
N.P., Re, 1 is to be paid to the Oath 
Commissioner and thus in Rs. 2.50 
an affidavit is filed. On the other 
hand if you have to file an affidavit 
before a civji or the Distt. Judges 
court it does not cost y$u less than 
Rs. 4.50 The law itself has -been in
creasing the cost of litigation day by 
day.
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f A t r  T^jt ?nr %■ wft vr? ¥t 
^t «ftr f?=nt ermT ^  t t
fftr ^ r  ^T TT5TT *TFTT f?i% ijftr^T ft 
srnhTi ftm ? m  ft w  ^ s fi^  
Tt %5TT pftTR TT ^<r ^  f^l % ^?T
ft ?rtn w  ir <stw w  ^rr »j» 
TT 7»T f^ # ^mfif % %% HfrQdl 
^Tf% I  fftT qW^TT TH t̂ 
f *  ffr smrf^r f> rr^iT i 33% to t*  
*rfiw qRift a- tot finrr Tf̂ nr 
ft <rm Tsrin t^»t i

f W W s i »f o 7 :

* t  »T»TT : W<T%Tf% % qf% ^  ilf  
STPPTT T̂f?TT jj fT f«% ft«ft ?

TT9 : fWr Tff fTTT ft*ft
fT % i ^tW r ftf t?T IJTW  “q" ^ 
T̂fttTT fTJTT tffT “<t” % ftfOT I 

^snt ?t ^ t  ^ ?<wiw ^ ft fr  i f f  Jiff 
Tt TTft fw ft  ^rfpt I r*T !TTf it 

TT fiwt f̂ T 5TT<Wlf TT mTtWo
<Tftft ^  sricft | «Ttr spfNT JTf f>rr 
^ ft? ^ f »ft r̂»t »^t f tmi

1#nm  W O 8 :

SHRI RAI: About this we >ee
generally that these preliminary 
points involve documentary and oral 
evidence both. So here the point is 
only of court fees which is generally 
a preliminary point in civil litigation. 
That ghould be decided forthwith and 
the rest be decided on merit at the 
Anal stage.
Question No. 9.

The provision of review is a neces
sary as water for a human being.
f̂ RT for fnrwpft srpt ^t srar 
fen «nre srcnr ft wrJrtt «ftr ott 
!T!T ’SRHT ft ^nipft !lft fWR VOT 
ft  >Jlli>,n . .  • •
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f T * r r : i A t  i t #  v t  s t r  Jir«?r
3TTir»TT |

: *RTC 3TPT f̂ ETTcTT ^
f > f t  |  fsnrSr ?prert srro^t 
f a n  I  I <5F9T f t  f>  ^  ^  S R TT
s t r  * ? t  ^ t ^rmT i

srpftsR «rra> foar t ^ t  ^Tf^t srk ?*raft 
ftH #  ^  O T  -*Tf|Sr I QZ 9|rT 
3P?ft |  I

Question No. 10.

I have already dealt with earlier 
and do not want to repeat it 
again.

Question No. 11.

It is not casual necessary because 
generally our professional persons get 
only time and harass other party.
So in my opinion this may be dele
ted. It will not harm the poor per
sons.

Question No. 12:

I do not agree because ‘summary 
trial se insaf ka gala ghunt jaya
karta hai. Only money suits and the 
suits of plaint may be tried under 
summary trial, not other cases.

Question No. 13. a

Thought it is very harsh to issue
injunction against deed, but at the 
same time the moment you will stop 
this ex-parte proceedings then the
poor person will never get any re
medy any where.

V ^  far v t f  ^TST STTCJft fa^ft 3>t
sNfa <TT 5FTST TfT % I

V̂ cTT | fa  ^RT VT feTT | I
W5T*RT *  VT *ft I ^  V̂ eTT |
f a  ^ft v r t  i vnrr <.

b fr i i  efr ^  wk *rnt*rr i

^TpPT 5 ^  TTTST ^*TT f a n  ^TRT
fa *nrr v tf  ^ v i t j r  t^ t fn  s n w  t t  
^  t  s t  v t t  v>  v t f  if r r  j t t s w
fa*TcTT fa W r  fam SIT ?T% eft
?T V *  I §rf^ T ST*R V t?  s t t t t

V7̂ t I eft ^  ^  tft WTPT TST fa
tfftflRT Vt?  ̂faeHt <TTV#

v t £  v t  f  ^ T W ’T s rriT  
V TT^  % ^  v t ,  rft

^  mx\ v t  fisrcrvr s t  v r?  ?r 
^  ^  v r  f e n  |  O T v r  ^ r  %
*m r favr#  fsraRt fa  *r>r vr^ar xpm- 
u ii *r.r£r ^  v t t %  v t  *  v ^ » 

*rrc?fto % <Trfo srr^s v> |  f v
T̂WT Pr̂ IlT̂  <Tte<T>r VTT%

% $1% f  ^TVT TTV^R *T$t T̂ eTT | fa  
V<TT rTRha vt W  VPT 5T ft I 
irsr t̂ iwr «rrtT f̂ r ft eft ^  grr̂ ftr 
r̂ ^nrsfhr v^  fa  t̂rtt f a

^  t  m «r-jf5(cT i ^^rfacr 
SfRT I eft STFTT trspsfR f̂f f̂t©q>o
tffo jir | ^rvr v^  t
V *1T  ^ T V T  »7^t V T ^  eft W T T ^
?t w  vr i r̂fâ r qw-qT̂ f vt 
«ttvttt t̂ t̂t ?rtr âreR
vr ^  eft i s m  Pr%tt i

Question No. 14.

I have already said that execution 
is very important matter and a se
parate department must be establish
ed so that any decreetal amount 
should be realised as land revenue. 
Delays and unnecessary expenditure 
must be avoided. In my opinion 
there is no other way out to get rid of ,» 
all these trouble from which litigants 
are suffering for the last more than 
100 years.

If you arc all sitting for doing 
some justice to poor persons, there 
must be gome clause, section, rule or 
order introduced! ip CLP.Q., that j£ the
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courts pass wrong and frivilous order 
and if appellate court thinks that the 
order or judgment is wrong on fact 
or on law or on othergrounds than 
some thing must be done against that 
particular court. Either court fees 
should be realised or some other 
thing should done. With due 
respect to all members, I want to put 
this matter though being a lawyer 
this matter should not be initiated by 
me, even then I am putting this mat
ter before you.

SHRI S. N. SINHA: In Section 100
you have suggested that the court 
deciding the case in the first instance 
should certify that it involves a ques. 
tion of law and a second appeal can 
be done. Is that your suggestion?

SHRI r AI: Yes, Sir.

SHRI S. N. SINHA: In that case
do you mean to say that the trial
court be again moved by the appeal- 
lant for getting this certificate that 
there involves a question of law?

SHRI RAI: You want only a certi- 
fiscate that this particular case in
volves the question law and if the 
district judge who is deciding the
appeal should certify that this case
involves the question of Law.

SHRI S. N- SINHA: In this case
also the poor litigant will have to go 
twice?

SHRI RAI: But in his own house
and not to the High Court. A liti
gant belonging to Ballia or district 
Dehradun, if he want to go in second 
appeal then he has to go thrice to 
Allahabad for filing the application 
to get a certificate for filing the ap
peal. Nowadays we are suffering 
very much. This will be very injuri
ous to the poor persons if you give 
this right to the High Court,

SHRI S. N. SINHA: So your
view is that tlhe court which hears 
the first appeal should be authori

sed to give a certificate for filing 
the appeal stating the question of 
law.

SHRI RAI: Because if you will 
give this right to the High Court 
then it will be more expensive 
matter for a poor person.

SHRI MOHAMMED TAHIR: But
the question is whether a district 
judge who has already delivered a 
judgment would give a certificate 
against his own judgement.

>SHRI RAI: When you have given 
this power to the High Court why our 
district judges be not given this 
power?

fa rfT t f t  3STST q m  STTT 
w r  qft «pt ^ tt jfr sittct

«FT W T  ?>TT I *RTTT f t  
5 T W  w h : 3 R H T  3T?*t I
W *ft ft<!TT iT f  ^  f a  WlftW
% £t 5T̂ r qrct «fft
fogfegf qj*tft | fa

f t  1 1  m  q ^ r  * r f t  qT*t 
w m r T  i r v n r r  ? n f ^ r  f t  m n  i 

gT̂ n ry rfr s ?  ffeft I  fa  m m  
« t  f t f f t  i

« f t  t w t : rnr s r a  t  j b h t  
£ fa  w  aft f  btot 

t o  ^  t , wt fHTsr

I ?

m  : *rror ijn it f. f a  
7 . s jrfbvrcr % s q r  s t a  srfu-
T R  I  I q f a  **  1 9 2 0  % 3TTTt

11 w t  fa w t  * r f a r r f t  % *>»ft a ?  
vt vt fa  aw "  >- «n% *f tpp

?ft 7-55rfnwer
^rnr w t r  «n^r are v r  't t *
srfa fa ? ft * t  |  i f t
7 .  5 <TT T ^ t  $  I S?
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 ̂ f*»> «rrsr % fwf 15
#  ?PTT 3TO?ta fr? STCRTT | I f*T

|»mcT ^  I
■ft *rcrffa%2 5tt Trftre | * ft  
rr?ffg;%? fR  far f1

w i : ?  srntfr srmr !?rr??rr g 
fa S*rr5fiJT frrfotm qyaprfc 
sotst ^ t w f fa  vrw y  'Trrnnfl' 
*rr«r * f t  %̂ tt i ^  £ fa
‘tt̂ tt t| wfcnt t^r vr?f $ i

* 1  w : ̂  *nr ^  I  fa  srfemtf
w tw f v t % fa *  iT'?5H'sr?
^ £ i s f * r t s r a f l ^ t § f a  «rcfor 

^r?? »ff f  i srtr JTf wt?t 
*ft sfr | %  f*rm r?rm irfte 
11 sfr *nft «ft 2 $qt «rtr ^tt w b  
r ft r  titw  qr wtpt f  tar 1 1 gf *ft 3TcT | 
fa  5*j>r i i 3TT5?rr Ttepfl' irk j? : *r t̂pt 
;Tff ffrft I STTcT JTff §; fa  tr?3prirT
%% m  q t t t  arta ipffa t t m r  qr ft 1 1 
<hr t̂*rrr ft *njT ht q?t? 5*ro 
$*tt f m  | rft srcfa fa *  «ft iT g ^ ir j 
#>rr vrwvnrv fr srraT | ? *rf 3TcT 
«?jt | fa  f3f% s m n r !? *? fe n  f  * f

*r<TTT % fafr fT  JPT?5T *T?TT | I
f*T tft VT?t | *ftT «TPT «fr V*St f  I fT
m?jft frfnsu I  fsrff *rfar =r 
WrT arffa Ir t o  * t «t *rr tfir * f  frrcq 
«mnr t  w t *rfar fa?r* qr «ft ^T'Ktt 
^rr t| i i7 ? i  i t r  * t  fftirr ir ^  
#ar̂ *F r̂qwr t̂rtt ^ I

•ff IT*!T : 3ft 3nr tjystf JRT
^  t  q nqT̂ '< f> ^Tt & 5ft ? w t  
^ t  9 tt qwtfexrvR % qm  ftcfr 11 
ir*5j#Jfs ft% qr F̂tvr frr^ Pr?rcft
$ i

«ff tt*t : ^ t ? r  ^S3t^j?r wrvft frft
^?!T i  5T?rT^ fa  ^ f  ^TTT ^ q r  3TRI

5T*TT : W  qr JflilT̂ r «f!H TTET 
^ fa  ??jj? % q f#  ^ rt qinr r̂
ft 3rr% T̂ffJr i

«it TT«r : ?<T*r t  qifr ^ r r  f  I
MR. CHAIBMAN: We are -very

thankful to you ’ for the trouble you 
lhave taken in coming over here 
and giving your valuable sugges
tions before the Sub-Committee. 
[The Sub-Committee then adjourned]
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[The witnesses were called in and 

they took their seats]

MR. CHAIRMAN: Before you pro
ceed I would like that you should 
know the direction given by the 
Speaker and that is—where witnesses 
appear before a committee to give 
evidence, the Chairman shall make 
it clear to the witnesses that their 
evidence shall be treated as public 
and is liable to be published, unless 
they specifically desire that all or 
any part of t<be evidence given by 
them is to be treated as confidential. It 
shall, however, be explained to the 
witnesses that even though thy might 
desire their evidence to be treated 
as confidential such evidence is lia
ble to be made available to the mem
bers of Parliament..”

Now I would request Mr. Sinha 
to proceed with his suggestions and 
observations.

SHRI K. B. SINHA: Since now I 
have got the questionnaire I would 
Mke to give my replies to the ques
tions as they are.

So far as the first question is con
cerned about the delays in the dispo- 
posal of cases and so far as the Civil 
Litigation is concerned, I would sub
mit that the first and foremost rea
son for his delay is thtt everything 
in the court of law has to be proces
sed through the judge or the Munsif. 
There are many formalities which can 
be done in the office and the case 
should reach the Presiding officer of 
the court only when all those forma
lities have been done or completed

and for that I would submit that so 
far as the preliminaries, attendance 
and all that is concerned, they must 
be done at the stage or so far as the 
clerical staff is concerned right up
to the rank of the Munsarim o f the 
court and wVien a case is represented 
and everyone knows that it has to be 
heard then it should reach the Presi
ding Officer . . .

SHRI M. C. DAGA: What is that 
stage? *

SHRI SINHA: That stage is
filing of the written statement and 
the pleadings are only when it is ripe 
for the framing o f the issues because 
pp-ior to that the presiding officer of 
the court does nothing.

SHRI MOHANMMAD TAHIR: Is
it then to frame the issues?

SHRI SINHA: It should go to
the court when it is ripe for framing of 
the issues. So far as Oudh is concer
ned, it has been a healthy practice 
here that the issuer framed by the 
court and the statements under 10 
was recorded which was very elabo
rate and exhaustive. Here we never 
indulged in the issues being framed 
by the lawyers or by the authorities 
and it is handed over to the Court and 
the order received by the pleader. It 
never happned in Oudh. In fact if you 
see the old files, you will find that on 
the date of issues the statement re
corded was so exhaustive that the 
scope for manufacturing evidence or 
for procuring the evidence was 
completely finished. They will take 
down names o f witness on each 
particular point and you are pinned
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down to that and the issues are fram
ed by the court and not by the law
yers. At Lucknow as well the law
yers do not frame the issues. It is 
the court who frames the issues.

SHRI S. K. MAITRA: If the file 
is placed before the judge, then what 
about the rejection of plaint?

SHRI K. B. SINHA: It cannot be re
jected by the Munserm, It will come 
to him at the stage of issues and then 
also it can be rejected.

SHRI M. C. DAGA: Generally the 
court asks for the report and the 
clerk submits the report. Then that 
difficulty will not any more arise.

SHRI K. B. SINHA: The plaint is 
admitted by the order of the presiding 
officer and it has to be admitted only 
when court fees etc. are fully well.

SHRI M. C. DAGA: Now suppose 
a lawyer raises a very important re
port and at that time it must be 
brought before the court.

SHRI K. B. SINHA: That will again 
be a matter of framing the issues. 
That will be a plea raised by the party 
and that would be a subject matter 
o f  issue. Over this matter what I can 
suggest is this. So far as the inter
locutory matters are concerned and 
which generally delay, in that con
nection I would submit that a period 
should be prescribed within which 
those applications should be disposed 
and it should be the shortest period 
possible. For example an application 
for appointment of a receiver, or 
Issue of an injuction or attatchment 
before judgement are concerned, 
these are matters that delay generally, 
one of these matters are adopted to 
delay the disposal of the case. 
And the fourth one is the 
service of witnesses. The witnesses 
are not being served. The court is 
helpless and the other party is also 
helpless and the only procedure is 
that summons are issued by the court 
and then they are received back. 
There is no other agency for affecting 
Immediate service of the summons on 
the witnesses as also on the parties.

So there should be a machinery pro
vided for affecting immediate service 
on the witnesses as also on the parties.

SHRI MOHAMMAD TAHIR: What 
machinery would you suggest?

SHRI K. B. SINHA: It may be 
through the police as is done in the 
case of criminal cases. It may also be 
through the services of specially 
appointed Amins to affect that service. 
So far as the police are concerned 
the summons can be served on law
yers as already provided in the 
C .P .C .

Now I come to the second question. 
In this regard /  would submit that 
during the pendency of the suit, it 
is not only desirable but also very 
essential that service of all process 
should be affected on the pleader of 
a party. This is provided in the CPC 
already and merely saying that I 
have no instructions and the sum
mons should go to the party . . .

A pleader appointed by a party 
has a right to receive summons in 
all process and for speedy disposal 
of oases it is but necessary that pro
cesses issued should be served on the 
lawyer of a particular party.

SHRI MOHAMMAD TAHIR: After 
the suit is filed and lowyer is appoint
ed . .  .

SHRI K. B. SINHA: Yes Sir. Prior 
to that no process is possible to be 
served, because he does not become an 
agent.

SHRI SATYENDRA NARAIN
SINHA: Yesterday, a Joint Secretary 
of a bar counsel of Jaunpur told that 
the the service of the notice on the 
pleaders should not be considered to 
be adequate, because in his opinion it 
resulted that the cases are decided 
ex-parte. Has it come to your 
experience?

SHRI K. B. SINHA: Sometimes
even after the service of the sum
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mons, the lawyer refraineg from ap
pearance. Any lawyer having least 
conscience in him would not refrain 
from putting in appearance if a 
notice has been served on him. He 
can simply go to the court and can 
ask for more time to contact with 
the client and generally the courts 
allow if the matter is not urgent. Be
ing as an agent having filed Vakalat- 
nama, the lawyer cannot refrain from 
putting in appearance and if he does 
so be becomes guilty of misconduct.

SHRI M. C. DAGA: Sometimes it 
so happens that the lawyer does not 
put in his appearance in the court 
because of fee.

SHRI K . B. SINHA: Fees is not 
the problem but instructions can be 
a problem.

SHRI S. K. MAITkA; i f  there is 
a collusion between the two lawyers, 
then . . .

SHljU K. B. SINHA: This is mere 
apprehension. Even if anyone collu
des with the other party, can he 
shut his mouth. He will not be able 
to know what hi$ lawyer has commi- 
ted with the other jparty, because 
most of the litigants are illiterate 
and we can make any statement with
out their understanding what state
ment we are jnaking. if it is .there, 
there is very negligible percentage. 
The lawyers profession is a noble 
one.

SHRI MOHAMMAD TAHIR: So
in your view the notices should be 
issued to the lawyers only.

SHRI K. B. SINHA: Yes, Sir. My 
submission to the members is that 
the notices should be issued to the 
lawyer and lawyer only. If a lawyer 
Jeels some difficulty, he can always 
go and pray before the Presiding 
Officer for time. And if the Presiding 
Officer feels it is only for delaying 
the matter he can refuse.

Regarding Question No. 2, Under 
the New Bar Council Act, a pleader 
cannot withdraw his power unless 
his client agrees. How can he violate 
that term of power given to him by 
saying that he will not accept the 
process. It may be difficult so far as 
Presidency Towns are „ concerned, sa 
far as the other districts are concer
ned, there is no difficulty.

Now coming to the III question, I 
would very frankly submit that here 
we do not have any such procedure. 
No record of rights is prepared. The 
case is decided and the decree is pre
pared on the basis of the judgment 
delivered. If somebody wants to 
have something for recorcj, he can 
apply for its copy. It would be desi
rable if it is done and a permanent 
record is maintained but there will be 
a great difficulty also in the matter 
because a final record can only be 
maintained only after a litigation is 
passed through all the stages—the 
First Appeal, the Second Appeal and 
then at what stage this record is pre
pared.

So far Question No. IV is concer
ned. I would express my unability 
on this matter because I am not 
dealing with revenue Law or prac
tising on the revenue side. I am only 
a Civil Lawyer.

Regarding Question No. V mini
mising the cost of litigation. As your 
Hon’ble Sirs know in U .P . the liti
gation is most expensive and I do not 
think if there is any other State 
where the expenditure on litigation 
is,so high,

SHRI M. C. DAGA: For instance,. 
Delhi is there.

SHRI K. B. SINHA: There the
lawyers may be expensive, but not 
the court and process fee. In U .P . 

<we are charging highest fee on the 
plaints and suits. We have a sliding 
scale here. On Rs. 1,000 valuation,
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the court fees is Rs. 177.50 and there 
is no maximum court lee payable. 
Previously we have the maximum 
court fee payable at Rs. 12,500 irres
pective of the valuation of tlie suit.

The first and foremost step in 
minimising the cost of litigation will 
be either the court-fee should be 
abolished completely, although it will 
tell upon on the resources of the 
State, or it should be minimised. 
There should be a uniform scale in 
all the States. Then the cost of pro
cess should also be minimised. Fur
ther the expeditious disposal would 
also automatically result in reducing 
the cost of litigation.

So far as question No. 6 is concern
ed, I think, we cannot make any hard 
and fast rule in this connection. 
There may be some cases so far as 
providing legal aid is concerned when 
the litigant is not at all in a position 
either to pay to the lawyer or the 
court expenses. So far as court ex
penses are concerned, we have Order 
XXX, but so far as giving legal aid 
to the litigant is concerned, that has 
to be analysed on the basis of some 
princioles to be laid down otherwise 
we cannot have any measures for 
judging because litigation is very ex
pensive. Litigation expenses also 
differ according to the stature of the 
lawyer and the court in which the 
case is fought. Expenses are much 
higher in the High Court than the ex
penses incurred in the lower courts. 
Nobody spends on litigation on his 
6weet will. If there is some provi
sion for providing aid, everybody 
would ask for it and would be very 
difficult to make any distinction. So 
on principle I think we may formu
late anything in the nature of Order 
X X X  but there should not be any 
executive order for providing legal 
aid.

MR. CHAIRMAN: Suppose a man 
has gone to Bombay and there he was 
implicated by someone. In that case 
the court may allow legal aid or not.

SHRI K. B, SINHA: fo r  thift*
courts should have some fund, other
wise they cannot provide any sort ot 
aid. In criminal cases the Govern
ment pays to the lawyer, but it is 
not given to the litigant. So we may 
provide some facilities for conduct
ing litigation instead of providing to 
the litigant.

Regarding question No. 7t 1 think 
that these should be provided to the 
parties free of cost. It will not cost, 
anything to the courts.

§o far as hearing preliminary ob
jects along with the merits of the case 
are concerned, it is always desirable? 
that the preliminary objections which 
go to the root of the matter should be< 
heard first. If the question of jurisdic
tion is decided against the party, the 
court should not proceed to decide the 
case on merit. So in my view the 
question of preliminary objection a* 
to the maintainability or otherwise 
which go to the root of the matter 
should always be decided first.

So far as the provisions of review 
are concerned, I think it is necessary 
with certain safeguards as already 
provided in the C.P.C. and I do not 
think that review in any other condi
tion except what has already been 
permitted under the code is necessary.

Regarding question No. 10* my sub
mission is that section 115 should 
remain. Article 227 is a very expen
sive remedy. Section 115 is a cheaper 
remedy, much cheaper than Article 
227. It will not be in the interest of 
the public to delete section 115 in 
view of Article 227.

So far as question No. 11 is con
cerned, the provisions of Order XI 
are very necessary. They provide a 
great , help in the progress of the case 
to both the parties.

So far as question No. 12 is concern
ed, I would submit that here in U.P. 
the scope of summary case has already 
been enlarged. Here all the ejectment



suits between the landlord and the 
tenant, so far as urban property is 
concerned has become triable in a 

-.summary manner. II the nature ol the 
suit is not complicated, there is no 
reason why summary procedure can
not be adopted.

So far as question No. 13 relating 
Ho Order X X X IX  is concerned, the 
provision is already there and this 
should continue. And so far as issuing 
or putting limitation on the powers of 
the court to grant temporary injunc
tion is concerned, I would submit, 

•that powers are already there. I 
would submit that power to issue tem
porary injunction should be extended 
even to these cas’Js whcrj the provi
sions of Order X X X IX  Rule (1) and
(2) do not strictly apply. There are 
very many hard cases where Order 
XXXIX  and Rule (1) and (2) are not 
required and yet injunction is required 
and the Supreme Court felt the neces

sity of that provision.

A.I.R. 1962, Supreme Court, page 
527, Manohar Lai Vs. Hiralal, their 
lordships observed, “My submission 
In this connection would be that the 
scope of Order X X X IX  should also be 
extended to such exceptional cases as 
were contemplated in this section 
So there must be a power to grant 
Injunction in those cases which are 
not covered by Order 39, rule (1) and 
<2). but in cases where the issue of 
an injunction is a must.

Regarding question No. 14, the first 
thing that I would suggest is that the 
provisions of Order XXIX  rule 2(3) 
should be deleted. That envisages that 
if the payment is not certified in court, 
it will not be taken into consideration 
towards satisfaction or adjournment. 
If I pay Rs. 1000/- by means of a 
cheque and that cheque is cashed by 
him, I do not care to have it verified.

Because now in this stage in which 
We are, we are generally making pay
ments by Cheque and it is much more 

ran evidence than fact of its being

certified by the court and if it is not 
verified by th$ court, I cannot plead 
that I have not paid the amount. I 
am saying this Sir, on the basis of my 
practical difficulty faced more often 
than once. People pay the amount 
and after four or six years .some one 
puts a decree that you pay the amount 
or your property is going to be sold. 
Although I have paid the amount and 
now I am not in a position to pay it 
second time and the view of the court 
is that you recover the amount by 
filing a suit. So this rule 22(3) should 
go and so far as the delay is concerned 
that again is a procedural matter. In 
my opinion provisions of order 21 are 
responsible for delay. They have 
provided a complete machinery for 
realisation of the amount. That 
machinery may be defective but 
the provision is not defective. 
For example if a notice is to be issued 
that your property is going 
to be sold and you are having service 
of it, but no body would suggest that 
issue of notice should at all be dis
pensed with. Really in fact it is not 
the provision of order 22 but the 
machinery for complying that provi
sion is defective. Now then there is 
the second provision. If a sale is to be 
made, a notice is to be issued, parti
culars are required to be given in the 
sale proclamation and lot of evidence 
starts in that connection. It is not 
unhealthy that all those procedures 
should be dispensed with. The proce
dures are healthy giving to a prospec
tive purchaser the entire data but 
then the dispute arises as to what 
data should be given and what not. 
So far as that position is concerned 
it causes delay but it can be said that 
the provision itself is not defective. 
It is we who make it to prolong fur
ther and cause delaying its execution.

Sir, if it be your pleasure then I 
would like to give two or three points 
more.

Section 80 of the CPC, instead of 
being deleted completely recommen
dation should be brought at par as 
provided in the other facts, where
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a notice is necessary but it is dis
pensed with or its necessity is done 
away with in case of emergency if the 
very purpose of the suit is to be de
feated by giving notice. The notice 
under Section 80 may be insisted upon 
and a proviso to that effect may be 
added to Section 80, although it gives 
benefit seldom to the State yet it is 
very helpful and I am saying it that 
after the receipt of the notice under 
.section 80 CPC, some of the disputes 
are settled even without litigation.

SHRI MOHAMMED TAH IR: 
What would be the number of such 
cases?

SHRI K . B. SINHA: It may be
few. What will be the form if the 
institution of suit is postponed for 
two months. I say exceptions may 
be made with respect to those cases 
where the purpose of a suit is 
defeated, if the notice is given. Such 
provisions exist in the Municipalities 
Act or in the Nagar Mahapalika Act. 
They have said therein that you have 
to give two months notice but it will 
not be necessary in those cases where 
the very purpose of the suit will be 
defeated if the notice is given. 
Suppose I have to fight a suit for 
injunction restraining the Govern
ment for terminating my service. 
If I give two months notice they 
terminate. What I will do them in 
the local Acts like the Naffar 
Mahapalika A ct. This is the 
exception. The officers have been 
safeguarded ortifrerwise every officer 
can be sued. There should be a 
safeguard to it but section 80 as a 
whole should not be deleted, here 
should be proviso added to it that in 
cases of such nature where very pur
pose would be defeated if the notice 
Is to be given, so the notice is not 
necessary.

SHRI MOHAMMAD TAHIR: Will 
you think it proper that mendatory 
provision be made there saying that 
two months notice is given and they 
must dispose of the case within those 
two months. There may be settlement 
o r  something like that or even they

should give reply to the party to that 
effect. They do not give the replies 
to the party concerned, they do not 
make settlements. The period of two 
months is used for the purpose that 
within this period the matter may be 
settled and there should be no further 
filing of the suit. So do you suggest 
the mandatory provision to compel 
the Government to send a reply.

SHRI K. B. SINHA: That is very
much implied in it. Let there be a 
specific provision in it. That will not 
solve the problem Sir. I may also 
add that now we have a cyclostyled 
form in the Distt. Magistrate’s office 
saying only two lines;

“Your claim is not admitted or the 
claim is denied. It is now for you 
to file a suit which will be defended 
on your costM.

In some cases where there are per
sons personally involved or having 
some conscience. In other subjects or 
the claim is to the valuation of Rs.
2 lakhs and there is an admitted claim 
for Rs. 2 thousand so in that event 
at least Rs. 50 thousand should be 
paid.

Then Sir I would submit about Sec
tion 100. The concurrent finding of 
the fact should not be looked into but 
the finding which is not concurrent 
its reversal should be looked into.

SHRI S. K. MAITRA: So you want
to widen its scope.

SHRI K. B. SINHA: Yes, it is very
necessary because this provision of 
section 100 is as a means that larger 
cases may not go to the High Court 
and there may not be reversal of 
their judgement. Now all first ap
peals, as far as possible, are being 
decided in such a manner that they 
are concluded by finding all facts and 
if the courts have disagreed why 
should a litigant not have the ad
vantage of having, a fact decided by 
the highest tribunal of the State. Even 
the Supreme Court has taken in them 
that if it is concurrent, we would not 
look into it. If the Supreme Court
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even loses the finding of the fact, is 
the High Court on a higher padestal 
to revise it which is not concluded 
by a concurrent finding of the fact? 
It may increase the work load but 
after all satisfaction of a litigant is 
also essential and it cannot be denied. 
It do not mean to minimise or throw 
any kind of disrespect—the standard 
judgement of the Supreme Court are 
far superior than the judiciary here. 
They have also to give the minimum 
quota of two appeals to be decided in 
a day. If you do not decide two, 
you will be liable as inefficient. The 
first appeal in a High Court is heard 
in two days and the first appeal in a 
subordinate court is to be decided in 
half a day. Why should the High 
Court interfere when the finding, is 
not the concurrent fact.

Then Sir, there has to be some pro
vision in the Code of CPC on the 
view taken by the S. C. that no com
mission can be appointed to seize the 
accounts books. Order 26 provides 
for appointment of Commissioner but 
after the view of the S.C. if there 
is a dispute on account between the 
two parties, jf there is anything on 
which a party in litigation wants to 
realize there is no procedure I think 
or channels to know that on the action 
of the S. C. the Commissioner can 
be appointed to seize the account 
books. In that case the lawyer com
missioner has been appointed. He 
went to seize the accounts but he was 
bea~en and on that a case of criminal 
type started again and the person 
went right to the S* C. and it said 
that the party has committed no fault 
and the man was not authorised to 
seize the account books.

The other thing on which I would 
like to make my submission is about 
the setting aside of the ex-parte 
order. The view that has croped up 
is like this. If the case is fixed for 
pronouncement of judgment only then 
there is no remedy for a party to 
have the ex-parte orders set aside 
and order 9 should embody now spe
cially rule 7. A proviso to that effect

that even a date fixed for pronounce
ment of judgement should be deemed 
to be a date of hearing in the facts, 
if an ex-parte judgement is passed 
against me, I will ebrhe and for setting 
aside have a decree. In how many 
eases, on the practical cases the re
jection is done. 99 per cent cases are 
filed within time and are allowed.

SHRI M. C. DAGA: You have saic
that all the work can be done by a 
clerk or a UDC or a Reader or a 
Munsif or the Civil Judge and if the 
Judge or Munsif does not apply his 
mind under Order 7 Rule 11, then...

SHRI K. B. SINkA: I submitted
in the beginning that the admission 
of the plaint is made by the judge 
and not by the Munsarim. li the 
plaint is scrutinised by the Munsarim 
he gives his report on the back of it 
with regard to the cause of actioji, 
the jurisdiction and the court tee. 
Then that report goes to the Presid
ing Officer and he on teing satisfied, 
he may admit it or reject. He cannot 
reject unless he hears the plaint. For 
purpbse of admission of the plaint, it 
always go to him. But there are 
many things to be done between the 
stage of admission till the date of 
first hearing.

SHftt M. C. DAGA: As soon as
the plaint is filed, summons are ser
ved, suppose an application is filed 
under Order Rule 11  that it (plaint) 
is not properly valuated arid the court 
has no jurisdiction, whether the court 
will debar him . . .

SHftl K. B. SINHA: All these
objections are put in the written state
ment when the defendant put in an 
appearance, and when the stage of 
issues comes in, on all those qbjec- 
tions the issues are framed.

SHRI M. C. DAGA: You said that
the summons can be served by the 
Police Agency. In this connection, I 
would quote what the Law Commis
sion h&s said in this report. . . (read 
out) In view of this observation, you 
kindly reconsider your suggestion.
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SHRI K. B. SINHA: For that we

can make a provision fry putting the 
police  agency under the Civil Court*.

SHRI M- C. DAGA: p o  you want
to retain Section 80 as it is or would 
you suggest any amendment in it be
cause on technical deficiency, a num
ber of cases have been succeeded.

SHRI K. B. SINHA: There is noth
ing wanting in it and there is nothing 
which should be deleted, so far as 
form of Section 80 is concerned.

SHRI S. N. SINHA: About the 
scope of Section 100, it hag been sug
gested that the appellate court be 
♦empowered to issue a certificate whe
ther the case is fit for appeal...

SHRI K. B. SINHA: So far as
‘certificate of fitness is concerned, we 
lawyers as a whole- have a very sad 
experience. It is just representing 
what is provided p  the Supreme 
Court appjeals. We have to approach 
the bench concerned for a certificate 
whether it is a fit case for appeal or 
it is a matter which deserves the 
judgment of the Hon’ble Supreme 
Court. Then yor may analyse or 

^collect the data what is the percentage 
in which the certificates are granted 
and what is the percentage in which 
litigants have to pp and move the 
■Supreme Court in Special Leave Peti
tion. I give my judgment and then 
you want me to certify that my judg
ment suffers from infirmities which 
needs a scrutiny by the higher court 
and then invite criticisms on my 
inefficiency if the judgment is re
versed. So my submission is that for 
this sort of certificate from the judg
ment himself, it would be very 
difficult.

SHRI S. N. SINHA: So you want 
this section to remain as it is?

SHRI K. B. SINHA: Subject to
modification fundings of fact which is 
not concurrent can be challenged in 
the High Court in the Second Appeal 
under Section 100.

SHRI s .N. SINHA: In that cast
w e you not enlarging the scope* '

SHRI K B. SINHA: Yes, it will
amount to that. There are stages 
even in Second Appeal. One stage 
is Order 41 Rule 11, where the court 

s lo certify that the judgment is 
such that the appeal should be ad
mitted. If the judgment is not such 
on the scrutiny of tfre court that it 
should be admitted* the appeal is re
jected summarily and 90 many second 
Appeal are dismissed summarily even 
when they involve the question of 
law...

SHRI S. N. SINHA: In your reply 
to the question No. 13 you have said 
that the interim injunction ghould be 
granted where the great injustice is 
like to occur? While granting the 
interim injunction, will it be neces
sary to record the reasons for it?

SHRI K. B. SINHA: The reasons
are always to be recorded by the 
Court.

SHRI M. C. DAGA: You say that
order 39 Rule 1 should be done away 
with. But what will happen if there 
is a strong prima facie case and 
balance of convenience. If all these 
conditions are not fulfilled then no 
injunction should be granted.

SHRI K. B. SINHA: That is what
orcjer 39 contemplates.

SHRI MOHAMMED TAHIR: 
You have *aid about the court fee 
that it is highest in U .P. Can you 
let us know something by means of 
which court fee can be reduced. The 
Law Commission have said that there 
should be reduction in the court fee.

SHRI K. B. SINHA: This can be 
done by making some amendment in 
the CPC.

MR. CHAIRMAN: Some say that 
arbitration is not very popular with 
the parties. What is your opinion?

SHRI K. B. SINHA: It is,
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though it contains very few sections 
and is most complicated and most 
vague legislation of the country.

MR. CHAIRMAN: On behalf of my 
colleagues and myself I extend our

h eartfelt thanks to you for the 
trouble that you have taken in  
coming over here and giving your 
evidence before the Sub-Committee.

[The witness then withdrew]

II. Bihar State Bar Council, Patna

Spokesmen:

(1) Shri Satyendra Sahai Verma
(2) Shri Mahendra Nath Saran
(3) Shri Uma Prasad Singh.

(The witnesses were called in and 
they took their seats) .

MR. CHAIRMAN: You may
kindly note that the evidence you 
give would be treated as public and 
is liable to be published, unless you 
specifically desire that all or any part 
of the evidence tendered by you is 
to be treated as confidential. Even 
though you might desire the evidence 
to be treated as confidential, such 
evidence is liable to be made 
available to the Members of Parlia
ment.

SHRI MOHAMMED TA H IR : 
Have you submitted any memoran
dum?

SHRI M. N. SARAN: Yes, we have.
MR. CHAIRMAN: Your State Bar 

Counsel has submitted memorandum 
and I would like that point that as 
your suggestions are there, I would 
request you to confine yourelf to the 
points. I would now request you to 
proceed.

•SHRI M. N. SARAN: The first 
point I would like to submit will be 
the abolition of preliminary decree 
from the CPC. I find from the 
proposed amendment that preliminary 
decree as such is to be substituted 
by the word 'order*. 'In  order 34 of 
the CPC there is no specific provision 
so far as the rules are concerned. 
So the abolition of preliminary decree 
is necessary. We have that in a 
partition suit. The specific share of 
the sharers have got to be decided 
first and the court then proceeds on

for taking final decree allotting this, 
property or the other property. So 
the preliminary decree has to be 
deleted. That would be in the shape 
of final decree. What has happened 
in the partition suit is that at first 
the share will be determined and what 
properties are going to be allowed, 
to the parties. There is no provision 
left now in the CPC in such contin
gencies and then further in an 
account suit first it is to be 
determined whether anything is 
payable to the plaintiff by the 
defendants, or whatever it might be. 
Thereafter the proceedings have to be 
tackled as to what amount is to be 
actually payable. If this is deleted 
then nothing is left in the CPC. How 
the finality will have to be arrived' 
at unless the final decree has been 
provided by putting the word 
‘order*. That will take the position 
of final decree in a mortgage suit, 
but not in a partition suit. There
fore I think this deletion is not very 
healthy or happy as it makes no 
difference as the main purpose the 
Act seems to be to dispose of the 
suits. But that will not in any way 
help us rather it may complicate.

Then so far as the causes of delay 
are concerned, the first cause of delay 
is that the defendants always try to 
avoid the service of summons and in 
that case, of course, process servers 
are also responsible to a very great 
extent. Though there is a provision 
for the proper service and through 
the Nazir but there is no provision 
as such that the Process Server
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should be punished by the court itself 
in the event of his failure in serving 
the process. I think there should be 
some provision that the process 
servers should be equally punishable 
for giving false service reports.

The alternative which I would 
suggest is that we should have such 
a provision as is prevalent in our 
Bihar Ceiling Act that before a suit 
is filed the party has to send a copy 
of the pleadings by a registered post 
to the other party and the registration 
receipt should accompany the plaint 
that he has already posted it through 
the registration post. So 1 would 
suggest that here also such a 
provision should be made.

SHRI S. K. MAITRA; I think a 
separate machinery has been set up 
for the purpose and if and when they 
find that the reports are not correct, 
the process servers are punished for 
that.

SHRI M. N. SARAN: I may submit 
that the Civil Court Registrar has 
got one of his prime duties to check 
flhese prpcoss servers but that has 
not become much effective. He can 
only check a certain percentage of it.

Now-a-days you find that in our 
State of Bihar the appeals upto 
valuation of Rs. 10,000/- are heard 
by officers of the rank Distt. Judge, 
Add!. Judge and Addl. Sub-Judge. 
Addl. Sub-Judge hears the first ap
peal upto the valuation of Rs. 5,000/-. 
Our experience shows that when a 
Addl. Sub-Judge hears appeal against 
the judgment of a Munsif, the Munsif 
at that time is promoted to the rank 
of Addl. District Judge or even the 
Distt. and Sessions Judge. Now at 
the time when he is hearing an 
appeal, it may be a human weakness 
that the person whose judgement he 
is hearing in appeal he is already 
higher in rank and service to him. 
Therefore, in most of the cases it 
works injustice. If the second 
appeal is made more stringent it will

not be proper. Therefor# the provi*> 
sion of second appeal, it is, is in n o  
way detrimental. So the amendment 
will not improve the matters in any 
way.

So is the case with the revision 
under section 115. This section is 
sought to be deleted altogether. Now 
the Supreme Court has also very 
much limited the scope of the 
revision. Therefore, this is not going 
to serve any useful purpose, when 
there is already provided an alter
native remedy in C.P.C.

SHRI UMA PRASAD SINGH : 
Sir, I would like to impress on you 
that we should be more anxious for 
the easy and expeditious disposal of 
the cases and we may not bother so 
much for the shortening of the 
litigation. We should not try to 
curtail or conceive legislation to 
defeat or to curtail the rights which 
have been throughout recognised as 
civil rights to litigate. This will 
show that we are more conscious of 
our rights and, therefore, we litigate. 
In this country hardly we And casei 
of torts, while in England and other 
countries there are a large number 
of cases of torts. We are not so 
conscious of our rights and, there
fore, our litigation is limited to 
dispute of land and property. So, 
therefore, my submission is that our 
anxiety should be for easy and 
expeditious disposal of the cases and 
not to restrict the rights of a citizen 
to litigate, and our approach should 
be with this angle of vision.

Regarding Section 80, I may be 
permitted to say ihat prima facie I 
also share the view that Section 80 
should no longer exist and it should 
die. But after giving my deep 
consideration, I revise my view and 
I am of the firm opinion that Section 
80 be retained as it is. Firstly, I 
see, Sir. the object which is pointed 
out that the State or public officer 
should no have a privilege in the 
matter of litigation r* against the 
citizen, actually this is not a correct
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proposition. By Section 80 the State 
does not command" any privilege nor 
any officer command any special 
privilege. Secondly my suggestion 
is that there should be no competition 
between an individual and the State. 
The individual must yield to the 
State because 1(he State stands for 
the individual........

SHRI M. C. DAGA: The individual 
also stands for the State.

SHRI UMA PRASAD SIN GH : 
This is what I was going to say. 
Actually the purpose of Section 80 
is to give an early opportunity to the 
State to make an amicable settle
ment. But the object of Section 80 
is not being fully achieved because 
our officers do not take notice of 
Section 80 seriously. I hardly come 
across cases where the State came 
forward to make amicable settlement 
with the litigants. I may say it may 
be the misconduct of the officers of 
the law department of the State if 
the Department does not behave 
correct. But for that we cannot 
delete the Section.

Now I cannot get relief if I am 
asked to give two months notice under 
Section 80. I want to protect my 
client. Therefore, my submission is 
that if a notice is sent and action is 
taken jeopardising the interest of the 
party then that would cause a waver, 
or you ‘make a provision that in ap
propriate cases of injunction a notice 
under Section 80 may be waived. A 
large number of cases would be insti
tuted against the State for breach of 
contract and the State would be 
penalised because of its faulty and 
negligent officers. The whole order 27 
o f  the CPC and order 28 are special 
privileges to the State. In tlhe entire 
order 27 there is a provision beneficial 
to the State.

My opinion is that a notice under 
Section 80 ought to be made obligatory 
with certain exceptions and the excep
tions be fully judicially considered as 
to what should be the case which

should be accepted. If my view is not 
acceptable to you, Sir, then tile alter
native is that a person filing a notice 
under Section 80 would be disentitled 
to the cost of the suit. Thig is my 
personal opinion, and not of the Bar 
Association.

On the point of deletion of sec
tion 115 my submission is that in view 
o f Articles 220 and 227 it becomes 
superfluous. Therefore Section 115 
be not retained.

SHRI M. C. DAGA: What is your 
opinion about the revenue powers 
being entrusted to the revenue courts?

SHRI UMA PRASAD SINGH: We 
may like that. There should be some 
court to do this work.

SHRI S. N. SINHA: What is the
next point?

SHRI UMA PRASAD SINGH: My 
first suggestion is that order 11 of the 
CPC. be retained. This to be treated 
as a must in the CPC. I further plead 
that this be made mandatory. What 
I have seen is that there is no appli
cation of order 11 or 12 of the CPC 
at least in Bihar. If these could be 
properly made use of the litigation 
could be reduced to l/4th. My sub
mission is that in every case the plain
tiff must frame questions and the de
fendant must be required to answer 
them, and the trial shotild remain open 
only on the points which are denied 
by the defendant.

For speedy disposal of cases I plead 
for amendment of the Act. The ob
ject cannot be achieved without con
siderable amendment in the law of 
evidence. Registered documents are 
produced in courts and we know that 
in all the courts there are Sankat 
Mochan. We have to substantiate the 
primary evidence otherwise it is not 
relied upon. Suppose I get a reliable 
document from the office o f some gov
ernment department and then we pro
duce a certified copy of it in the court, 
but it i$ i)i>t considered sufficient. The
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original has to be brought, and seme- 
one has to prove it that it is Uhe true 
copy of the original document and 
only then it becomes admissible. From 
thie it would appear that the certified 
copy is not admissible unless the 
original is brought.

So far as I have been able to 
understand is this that the whole 
question is as to how to minimise the 
litigation so that in a very short time 
disp6sal may be made jttdiciallly, and 
at the safme time what are the remi- 
dies. So far as section 80 is con
cerned my friend has put up his 
views and we are unanimously o f the 
opinion that section 80 should not be 
retained. It has been deleted in the 
Bill, that is a good thing. In a wel
fare State there should be no differ
ence between an individual and the 
State. If a suit has got to be filed, 
no notice is required because that 
gives a lot of trouble. I will conclude 
only by saying that we have appre
ciated that this is being deleted.

So far as the deletion of Section 115 
is concerned, of course it has been 
said by my learned friend but your 
hon’ble Sirs will kindly appreciate 
that when the order is without juris
diction then only 11'5 interferes. If 
he order has been passed with

inateriai argued in the exercise of 
the jurisdiction and the court has not 
exercised then there are three ingre
dients under which High Court in
terferes. Now the difficulty remains 
is that the whole question or the 
whole decree is before the court 
either to confer it or to remand it 
after setting it aside or alter it al
together. If for example a commis
sioner is appointed in a partition suit, 
the pleader submits his report under
the provisions of the court. The
objection is filed and after hearing 
the objections, the court concerned
gives its orders. Now suppose for 
a moment at present according to tihe 
existing provisions of the CPC a re
vision also lies against that order and 
when somebody comes in revision 
then some of the courts are of the

opinion that this matter can b% 
decided also in appeal. Now there 
are others too who say something 
else. So far as this matter is con
cerned, if we do not decide it ju$t 
now then in that case what would be 
the position. Even if the parties are 
satisfied then only for the purpose of 
your giving one power to this or that. 
The whole case will have to be heard 
on merit. Your hon'ble Sirs know 
that in a partition suit only one or 
two persons are concerned. The 
whole appeal has to be filed into the 
High Court and consequently it may 
take 7 or 8 years to them to decide. 
Therefore in cases as these are Sec
tion 115 is the remedy by which most 
of the litigation can be curtailed. Not 
only that but your honours will 
appreciate that in the supervisory 
powers whidh is vested in 222 article 
of the Constitution, I would like to 
say that so far as the S.C. is con
cerned they have got a wider view 
and similarly so far our Patna High 
Court is concerned they only inter
fere when certain rule$ are not 
followed. If there is the rule of the 
Depfltt. and that has not been followed 
they will only at that time say that 
the rules have no been followed. 
Therefore, in my humble submission 
here would be no remedy left to the 
parties to place it before the hon’ble 
judges of the High Court or the 
Supreme Court and at the same tfone 
it would not be in the interest of 
justice to do like that. The expe
diency of the justice demands that 
in the revisiona] jurisdiction they 
may kindly admit it. They also issue 
stay order but in the writ cases what 
happens is that although they are of 
the opinion that at the time of ad
mission they can say that this and 
that has been knocked down and 
they would say that the revenue of 
the State is short therefore we are 
not going to stay it. So In my hum
ble submisison I would say that sec
tion 115 should be retained.

There is also a partinent question 
about the survey proceedings. I 
would now like to make a suggestion
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and in my humble opinion it is a 
valuable suggestion. What happens 
is this that I am entitled to a parti
cular land or a particular property. 
Now the survey authorities go there 
and in this revisional survey all those 
things are there and they enter some
thing. I may say that in the Bihar 
Land Reforms Act we have got our 
alternatives there. There are cer
tain cases that have also got to be 
decided by the Revenue Courts. Now 
there are other remedies also and all 
those are decided summarily. No 
legal principles are observed either 
by the officers concerned or no legal 
evidence is taken resulting thereby 
that the better remains unsettled. 
Although I a*m entitled to the pro
perty but still other names are also 
entered there. The result is that the 
litigation continues one after the 
other. If there is litigation between 
me and scnne ‘H’ then the other liti
gation would be between ‘X ’ and 
*Y\ If these records of rights are 
prepared under the civil proceedings 
in tlhe Civil Court, as soon as any 
dispute arises in respect of any pro
perty rights the records can easily be 
obtained from there. The matters can 
be decided rather conveniently and 
without any further delay. I would 
also suggest that in the civil pro
ceedings or in a suit the court should 
be at liberty that the original records 
may be called from tJhe Registration 
Department and as soon as the pro
ceedings are done away with they 
may be returned immediately. It is 
not necessary to keep the volumi
nous record and to preserve it un
necessarily but as and when it is 
needed by the court, the court may 
have it and after that the documents 
should toe returned immediately.
III. High Court Bar Association, Alla-

Spokesmert:
1. Shri K. B. L. Gour, Advocate.
2. Shri S. I. Gupta, Advocate
3. Dr. R. Dwivedi, Advocate.

[The witnesses were called in and 
they took their seats]

MR. CHAIRMAN; You may kind
ly note that the evidence you give

SHRI MOHAMMAd  TAHIR: I
want to know about it. Suppose 
there is a property about which the 
competent court has given a judgment 
and according to that judgment the 
parties are not in a position to have 
the judgment in practise because in 
the survey records another mention 
finds place. What is the remedy 
then?

SHRI UMA PRASAD SINGH: Sir, 
I want to make one prayer more. 
About Section 132, I plead for its re
tention because that has been deleted 
in the proposed amendment bill, 
otherwise a lot of trouble will be 
there. There will be much humilia
tion.

MR. CHAIRMAN: We have noted
it.

SHRI M. C. DAGA: Now what
your Bihar Government says that 
50 per cent of the applications under 
Section 115 are dismissed summarily 
by the High Court of Bihar.

WITNESS: That may be correct
position so far a« numerical value is 
concerned. We do not challenge the 
figures.

SHRI UMA PRASAD SINGH: That 
depends upon the attitude of the 
court.

MR. CHAIRMAN: I on behalf of
my colleagues, I ext&nd heartiest 
thanks to you for your coming over 
here. If you think that anything is left 
here which you have not elaborated, I 
request you to send it to the Lok 
Sabha Secretariat.

[The witnesses then withdrew] 
habad:

would be treated as public and is 
liable to be published, unless you 
specifically desire that all or any part 
of the evidence tendered by you is to 
be treated as confidential. Even



though you might desire the evidence 
to be treated as congdential, such 
evidence is liable to be made avail
able to the Members of Parliament.

SHRI M. C. DAGA: We should
have a memorandum from them, and 
then we can examine them at Delhi.

MR. CHAIRMAN: Your memo
randum is not with us, so it is very 
difficult for us to put specific ques
tions. Therefore, I would request 
you to please submit your memoran
dum first, we will study it and then 
call you at Delhi.

SHRI GUPTA; My submission is 
that evidence of those persons wlho 
have greater experience would be 
required to be taken but such persons 
do not have sufficient time at their 
disposal. This is the largest State in 
India and it has the largest High 
Court. I would recommend that 
Allahabad will be the best place for 
making enquiries from the experi
enced lawyers. I think there will be 
no (better place than Allahabad where 
the competent lawyers are available. 
So I would request to you to make 
your programme for visiting Allaha
bad and taking views of senior mem
bers of the Bar.

SHRI M. C. DAGA: That would
be proper that we should visit Allaha
bad. -

MR. CHAIRMAN: The time at our 
disposal is very very short. From 
18th February the budget session 
starts and we have to complete our 
work before the monsoon sets in. So 
I would request your Bar Association 
to send their representatives to Delhi.

SHRI GUPTA: We have came
from Allahabad and we are going back 
disappointed. If our evidence is not 
required, we should have been in
formed beforehand.

SHRI BEDABRATA BARUA: Still 
we have half an hour thne. My sug

gestion is that we should get your 
suggestions in a general way.

SHRI DWIVEDI: In thi3 short
time we can give two suggestions. 
One is about section 115 and the other 
is about section 100( about which 
second appeal is going to be enter
tained by the High Court after «  
certifies te is given that there is a 
substantial question of law,

A s regards section 100 our objection 
is that there must be the highest 
court of the State which may con
sider the question of law. So far as 
the question of providing that certi
ficate is necessary, that is all right 
but only that “substantial” word 
should be deleted, because that would 
create so many difficulties, and debar 
a number of people from getting 
justice from the High Court.

About section 115 the reason which 
has been given that because there is 
already supervisory power given 
under articles 226 and 227 of the Con
stitution, that will serve the purpose; 
but in our experience that will 
not suffice for the simple reason that 
if in Allahabad High Court if you 
hftve to file writ under article 226 or 
227 you have to pay a court fee of 
Rs. 100 and then a lot of typing has 
got to be done and a lot of papers 
have to be supplied by the litigant 
ilself. It is not done so when the 
revision is filed. Therefore, the pur
pose that the litigation should be less 
expensive is defeated. Suppose an 
interlocutory order has been passed 
then he will go to the High Court 
under section 115. Under Article 226 
or 227 there are orders that no inter
locutory order should he interfered 
with. Therefore, no interlocutory 
order will go to the High Court. It 
is, therefore, necessary that sec
tion 115 must remain there. But 
there may be some amendments.

SHRI M. C. DAGA: What are
those amendments?

SHRI GUPTA: Section 115 should
be amended in such a way that the
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supervisory jurisdiction of the High 
Court undar Article 226 which exists 
today under the Constitution is avail
able at the district level under sec
tion 115. It is almost a parallel thing, 
making the nigh of work in the High 
Court less and making justice easily 
available at tfre district headquarters. 
Section 115 in CPC should be parallel 
to 226 except that the deciding autho
rity instead of High Court should 
become the district judge. The scope 
is strictly confined to material irregu
larities in the procedure adopted, but 
I wish that sort of jurisdiction of 
sefction 115 should be further extend
ed to include within its scope juris
dictional errors as well as manifest 
errdrs of the law.

. . . . . .  such arrears of law which
come today be set right. At the 
High Court level by the High Court 
under article 226 why should not it 
be set right at the District level by 
the District Judge. It should be 
shaped in such a manner that there 
may be a preliminary jurisdiction at 
the district level at the district head
quarters. It may be Ihighly conducive 
to the interest of justice making the 
work o f the H. C. rather easier. It 
will bring lot of good results and }he 
speedy disposal of the cases. It is 
necessary that it should be done.

There is another issue also and I 
can say it out of my 22 yefcr experi
ence of Bar that l°t of litigation arises 
because of two factors, namely (1) 
incompetency and the (2) tihat the 
officers are not involved. The in
competence can be overcome by the 
assistance of lawyers and I think they 
are not actually involved in the 
matters.

Now I would like to say something 
about section 100. In a state like 
U .P . which is the biggest State of 
India, unless questions are intertain- 
ed by the H. C. there cannot be uni
formity of the system. I would say 
that there are two questions. One is 
the substantial question and the> 
Other non-substantial questions of

law. It will be very difficult to 
bring uniformity because in one dis
trict there is one opinion about it and 
in another there is the other opinion 
prevailing. My submission is that 
let the application be certified first, 
if sowie one intends to go up for the
H. C. There should be a heavy court 
fee if some one intends to move his 
application and primarily it should be 
found out whether that question 
cotties under the perview of the law 
or not.

SHRI GAUR: I would like to put
forth two or three points.

Firstly about Section 100, that it 
w a s  stated the proposed amendment 
confining the same to substantial 
qutestions of law creates anomalous 
position as when we say substanial 
question of law it is some thing more 
than the question of law and our ex
perience at the Bax' had been in respect 
of errors apparent on the face 
of the record concerning the writ peti
tions. That an error is apparent on 
the face of the record for one Judge 
while it is not for the other and the 
standard for the same Judge also 
differed from case to case and by 
addition of the word “substantial” the 
matter is being left to the descretion 
o f the Judge and a question of law 
may be substantial in one case while 
it may not be substantial for the
other Judge in the other case though 
the same question may be involved 
in both and then although the ques
tion of law has been wrongly decided 
depriving a litigant of relief and 
just because in view of a particular 
court the question is not substantial, 
the person will hot get relief from 
the court although the decision is 
patently erroneous and against the 
law of Jthe land. The position would 
create uncertainty in respect of the
decision of the case and affect the
administration o f justice. In view of 
the heavy burden of court fees 
specially in this state it was desirable 
that the Second appeals may bnly be 
filed after leave has been granted but 
then it was also required that it



should be clarified that the appeal 
would only be presented after the 
disposal o f  the leave application with- P m certain period. About the form 
o i  certificate to be granted also 'men
tioning the question of law on which 

^ certificate  was granted and then tine 
^  appeal be confined at the final hearing 

to only such question. This amend
ment w ill create complication and 
rinay tarnish the good name of the 
administration o f justice for the 
simple reason that an appeal may 
haiVe 3 or 4 questions of law. Some 
already decided against the appellant, 
say by the Higja Court and the 
Supreme Court and finally the certi
ficate granted only on one question 
on which there was no such decision 

I and thus confining the final hearing 
^Lpf the appeal only to that one ques- 
3 t io n  mentioned 111 the certificate. 

The cardinal principle is to-do justice
* between man and man in accordance 

with law of the land but in these 
circumstances that we every day see 
in case the opinion of the High Court 
or Supreme Court has changed by 
the time the appeal comes up for 
final hearing which occasionally 
happens and is not unknown. The 
question^ which now has been decid
ed in favour of the appellant accord
ing to law of the land will not accrue 
to the benefit of the appellant just 
because he happened to file the 
appeal some time before the other 
person. Although both the appeals

k are being disposed of together.

f  About the deletion of section
C .P .C . the purpose of such deletion 
as Stated is that there is already a 
similar remedy under the Constitu
tion 1 and the High Court can be 
approached therein. The consistent 
v$ew of the courts are that in tlneii 
extfa-ordinary jurisdiction that they 

^would not interfere at the interlocu
tory stage and with the result that 
the litigant would be harassed to 
fight out all the stage before he can 
approach the High Court or a Higher 
Court in appeal and then again take

*  remand because the question had 
^  been wrongly decided or evidence

wrongly shut out or amendments 
wrongly allowed or issues not framed 
or the question of jurisdiction wrong
ly decided. The aforesaid deletion 
will in any case not reduce the 
burden of work rather increasing the 
same and also putting harassment to 
the litigant and a free hand to the 
Subordinate Courts without any con
trol of the High Court, tilj a person 
comes after two stages. The reason
ing for deletion as given also does not 
appeal as the deletion of 115 C .P .C . 
at the most may increase the burden 
of paying court fees on the litigant 
to have his remedy only by enriching 
state exchequer which certainly is 
not guiding factor for the amend
ments .

SHRI M. C. DAGA: These discus
sions require lot of discussions.

SHRI GUPTA: There are many
suggestions and which were impossi
ble for us to really- dictate them in a 
memorandum.

MR. CHAIRMAN: It would be better 
in the interest of law if you send your 
exhaustive memorandum to us at Delhi 
and appear before the committee.

SHRI GUPTA: W<* have found in-
numberable phrases which really 
increase litigation and it is impossible 
to make them out in such a short time. 
Unless some body sits down for 15 
days only then he can dictate them.

We might decide to come over to 
Delhi when you like us to be theie 
but we would insist upon this that 
you should give us the whole day. It 
will be only then possible that 
can give our suggestions.

MR CHAIRMAN: I think you have
not been uble to give your detailed 
s u g g e st io n s  here. We would request 
you to appear- in New Delhi before th e  
Committee when w,> invite you.

SHRI GUPrA: W e  would request
if it is at all possible for you to hold 
a meeting at Allahabad then 1 think 
,ha1 would have been mueh better.



MR. CHAIRMAN: Or, behalf of my
collegues and myself I thank you all 
for your coming over here. The Com 
mittee feels that you have not done

IV. Shri O. P. Gupta,

(The witness was called in and he 
take his seat).

MR. CHAIRMAN: You may kindly 
note that the evidence you give would 
be treated as public and is liable to be 
published, unless you specifically 
desire that all or any part o f the evi
dence tendered by you is to be treated 
as confidential. Even though you 
might desire the evidnece to be treated 
as confidetial, such evidence is liable 
to be made available to the Members 
of Parliament.

Now Mr. O. P. Gupta, you have 
submitted your Memorandum. Since 
we are short 0f time, you please con
fine yourself to tw o-three main points.

SHRI O. P. GUPTA: My first point 
is about the delay and the pending 
arrears. Allahabad High Court has 
almost the largest number o f  arrears 
at present. So my suggestions are to 
obviate this difficulty. To remove 
this difficulty, we have to see what 
bur aim is. The ideal state in the 
society should be that nobody needs 
to go to a court at all. If there is no 
injustice, no-body will go to the Court.
But that will be the ideal state and 
it is not possible to achieve it. But 
in order to go in that direction my 
suggestion is that, persons who are 
found at the end to have come before 
the Court with wrong pleas or with 
dishonest motives should be punished 
and those who have been proved to be 
honest and true should be rewarded.
At present what happens is that if I 
file a suit for Rs. 1,000/- and I succeed 
in proving it, then I get a decree 
for Rs. 1000 plus of course 
a little cost and all my time and 
energy is wasted. On the other hand, 
the person who has been proved to 
have been wrong, is not penalised.
My suggestion is once a man is proved 
to be right and honest he should get 
at least 50 per cent additional of the 
amount he has clainmed. This one
GM GIl’NP —LS 1-781 L S .... ft-fl-7;>

lull justice and that siili remains to 
be done by you.

(The witnesses then withdra$^y ,
■. ■

Advocate, Allahabad.

suggestion will reduce litigation tb 
half.

In a decree, my suggestion is, some 
extra amount should be given as a 
reward to the true person and as 
a punishment to the dishonest persoijf 
This extra amount should be 50 p£;i.: 
cent but that can be reduced by t|v i, 
court for special reasons. Second% 4/ 
after the decree is passed the future , 
interest has been put at the lowest , 
which is at present 6 pjer cent. In the 5 
amendment Bill this is going to be 
increased. My suggestion is that after 
a decree is passed future interest 
should go to 2 per cent per month. 
Of course, it can be reduced by the 
court at its discretion. It is just to 
penalise a person who does not pay, 
and it is just to end the litigation. 
Therefore, not only interest but high 
interest is needed after the decree is 
passed.

Coming to the execution side it was 
in 1885 that the Privy Council said 
that the difficulties of a litigant in 
India start after he gets a decree.
A fter he gets a decree he has to be
come a CID man to discover JD’s 
assets. My suggestion is that the 'judg
ment debtor must bear all the burden 
after the decree has been passed. He
must go to the court and satisfy the
court. After the decree is passed he 
should be given a short time of two 
or three months and if does not sat;! 
fy the court during this period t f e ;  
a warrant should be issued autorxf/ ' . 
cally. v ;:

MR. CHAIRMAN: You have g< ; ^
all these things in your memorand a  
and you are only repeating theh, 
Since we are short of time you need 
not repeat tirem.

You can send your further sugges
tions within ten days jf there are any.

Thank you3 very much.
(The Committee then adjourned)

—  1100



C. B. II No. 3Q< (P)

LOK SABHA 

JOINT COMMITTEE
ON

THE CODE OF CIVIL PROCEDURE 
(AMENDMENT) BILL, 1974

EVIDENCE 
(Volume II)

L O K  S A B H A  S E C R E T A R I A T  
NEW DELHI

October, I97SlKartiha, 1897 (Saka)

Fttct: Ri. .7.55



LOK SABHA SECRETARIAT

C o r r i v> c u d a 

tr

thfr record of Evidence (Vol. II) tendered before the Joint Committee 
on the Code of Civil Procedure (Amendment) Bill, 1974.

Pape 9. * ’ol. 2, line 20, after "is’ insert ’ in".

Prge 23, col. 2, line 23, for "failng ’ read ‘falling*

Page 25, col. 1, (i) line 12, for "gether" read "shed4 altogether"
(ii) line 12 from bottom, for "lenienly" read "leniently* 

Pave 40, col. 1, line 5, for again ' read ’against *
Page 45, col. 2, line 15, for "proposed" read "proposing"
Page 47, col. 2, line 19, fox 'too*' read "to*
Pa;<e4cl, col. 1, line 18, from bottom, for "loose" read lose**
Pare r#l, col. 2, (i) line 6 from bottom, Jor "vib” read " viz *

(ii) line. 18 from bottom, Jor like" read lie "
Page 52, (i) col. 1, line 20, for No S ir ," read “No, re -”

(ii) col. 2, line 2G, for ’simple** read "simplify*1 
Page 53, col. 2, line 16, for "yiH** read “will'*
Page 55, col. 1, line 4 from bottom, delete "some”
Page 61, col. 1, line 22, for "Sluri E.G. Tiwari’ read “Shri R. G. Tiwari’*
Page 63, (i) col. 1, delete line 9.

(ii) co l. 2, line 21, delete "that" 
rage 83, col. 2, line 11 from bottom, Jor Openin'* retd ’’person”
Page 95, col. 1, line 18, for **remain is read **remain as"
Page 115, co l. 1, line 7, for "brifless' read " briefless’*
Page 119, col. 2, for "Naya" read "Nyaya"
Page 120, col, 2, line 8 from bottom, for ’’ for" read "fer" 
page 132, col. 2, line 30, for "1968" read "1966"
Page 133, col. 1, line 17 from bottom, for "whcrether" read "whether" 
Page 137, col, 1, for line 3 from bottom, read * Various hurdles were 

put. Since then"
Page 147. col. 2, for line 12, read "tlacncics. According to the sugges*"
Page 161, col. 1, for̂  lines 21-22, read "case is not in the trial court |ut 

in the High Court. ”

P .T .O .



(ii) line 5 from bottom, for "Aftcd" read "after"

(1) line 10, for “specinc" read "specific”

(ii) line 11, for "lying" read "toying"

P»ge 164, ,

(i) col. 1, line 15, for "fact" read " fan"
(ii) col. 2, line 2, for "IP read “It"

(iii) col. 2, line 6, for "of' read "8, "

Page 165, col. 1, line 7 from bottom, for "depresented" read_"represented"
- Page 166, col. 2, line 4, for "The" read "There"

Page 172, col. 2, line 1, for "clases" read "clauses”

col. 2 -



COMPOSITION OF THE COMMITTEE
Shri L. D. Kotoki—Chairman.

M e m b e r s

Lok Sabha

2. Shri R. V. Bade
3. Shri T. Balakrishniah t
4. Shri Narendra Singh Bisht
5. Shri Chandrika Prasad
6. Shri A. M. Chellachami
7. Shri M. C. Daga

* 8. Shri Tulsidas Dasappa
9. Sardar Mohinder Singh Gill

10. Shri H. R. Gokhale
11. Shri Dinesh Joarder
12. Shri B. R. Kavade
13. Shrimati T. Lakshmikanthamma.
14. Shri Madhu Limaye 

••15. Shri C. M. Stephen
16. Shri V. May a van
17. Shri Mohammad Tahir
18. Shri Surendra Mohanty
19. Shri Noorul Huda
20. Shri D. K. Panda
21. Shri K. Pradhani
22. Shri Rajdeo Singh
23. Shri M. Satyanarayan Rao
24. Shrimati Savitri Shyam
25. Shri R. N. Sharma
26. Shri Satyendra Narayan Sinha
27. Shri T. Sohan Lai
28. Shri Sijjrameshwar Swamy
29. Shri R. G. Tiwari

•••30. Dr. (Smt.) Sarojini Mahishi

•Appointed w.e.f. 2-12-74 vice Shri Prabhudas Patel resigned.
••Appointed w.e.f. 20-8-75 vice Shri Debendra Nath Mahata died.

•••Appointed w.e.f, 19-12-74 vice Shri Niti Raj Singh Chaudhary resigned.

JOINT COMMITTEE ON THE CODE OF CIVIL PROCEDURE (AMEND.
MENT) BILL, 1974

i
1002 LS—1



' (ii)

Rajya Sabha

31. Shri Sardar Amjad Ali
Shri Mohammad Usman A ril

33. Shri Bir Chandra Deb Barman
34. Shri Krishnarao Narayan Dhalap
35. Shri Kanchi Kalyanasundaram 

@@ 36. Shri B . P . Nagaraja Murthy
37. Shri Syed Nizam-ud-din
38. Shri D. Y. Pawar
39. Shri V. C. Kesava Rao
40. Shri Virendra Kumar Sakhalecha
41. Shri Dwijendralal Sen Gupta
42. Shri M. P. Shukla
43. Shri Awadheshwar Prasad Sinha
44. Shri D. P. Singh
45. Shri Sawaisingh Sisodia

R epre se n ta tiv e s  o f  th e  M in is t r y  o f  L a w , J u s t ic e  a n d  C o m p a n y  A ffa ir s

1. Shri S. K . Maitra, Joint Secretary and Legislative Counsel (Legislative
D epartm ent).

2. Shri A. K. Srinivasamurthy, Joint Secretary and Legislative Counsel
(Legislative Department).

3». Shri V. V. Vaze, Joint Secretary and Legal Adviser ( Department o f 
Legal Affairs).

S ec retariat

Shri P. K. Patnaik—Additional Secretary.
Shri H. G. Paranjpe—Chief Financial Committee Officer.
Shri Y. Sahai—Chief Legislative Committee Officer.

©Appointed w.e.f. 11-12-74 vice Shri Bipinpal Das resigned. 
@@Appointed w.e.f. 14-5-75 vice Shri Nawal Kishore died.



JOINT COMMITTEE ON THE CODE OF CIVIL PROCEDURE (AMENDMENT)
BILL, 1974

QUESTIONNAIRE

1. What, according to you, are the causes of delay in civil litigation and what
amendments do you suggest to eliminate such causes o f delay?

2. Do you consider it desirable to permit the service o f all processes on
the pleader of a party after the defendant has appeared in the suit?

3. Do you think that a civil proceeding should also include proceedings re
lating to the preparation and publication of the record o f rights?

4 What measures would you suggest to prevent landlords and other persons 
from instituting suits to defeat the distribution of lands to the landless 
peasants in pursuance of the land reforms legislations or to evict land
less peasants from the lands reclaimed by them?

5. What measures would you suggest to minimise the cost of litigation?

6. What classes of litigants should be given legal aid and what classes of
litigants should be provided with all the expenses of the litigation?

7. Do you think that copies o f documents and statements of witnesses should
<be furnished to the parties free of cost?

8. Do you think that preliminary objections should be heard along With the
merits of the case?

9. Are the provisions o f review necessary?

10. Is section 115 necessary or can it be deleted in view of the fact that a
a remedy is available under article 227 of the Constitution?

11. Are the provisions of Order XI necessary?

12. Do you think that greater use may be made of Order XXXVII, so that
larger number of suits may be tried under the summary procedure?

13. Do you favour any limitation being imposed on the power o f the courts
to issue temporary injunctions? In particular, do you favour an 
amendment to the effect that an ex-parte interim injunction should not 
be granted save in exceptional cases and for reasons to ibe recorded?

14. What changes would you suggest in the existing procedure relating to the
execution of money decrees with a view to avoiding delay and simplify
ing the procedure?
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TT. Shri S. Ramachandran, Advocate, Supreme Court, New Delhi.
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[The witness was called in and 
he took his seat]

MR. CHAIRMAN: I welcome you. 
Before we proceed, I wonld draw your 
attention to direction 58 of the Direc
tions by the Speaker under which 
your evidence will be published. If 
you desire that any part or the 
whole evidence should be treated as 
confidential, We will do so, but even 
then, such evidence is liable to be 
made available to Members of Par
liament.

SHRI USGAOCAR: I have noted it.
MR. CHAIRMAN: When we were in 

Bombay, you wanted to come before 
us, but we could not accommodate

you. We are sorry for it, but I am 
glad you have been able to come to 
Delhi to appear before us.

You have compiled a very compre
hensive memorandum which has been 
circulated. You are welcome to 
elaborate any points therein or make 
new (points.

SHRI USGAOCAR: I have already 
given here . some points which the 
Committee might consider useful. 
This is based on the experience we 
have gained frcxm other sets of legis
lation and other sets of procedure. Of 
course, the Cotnmittee will consider 
to what extent they are acceptable. 
Some points we have stressed here
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are mostly on the question o f avoid* 
ance o f delay. There are also other 
aspects o f a minor nature which we 
have given in Annexure III.

I do not say that under the earlier 
system there was no delay. There 
was delay, but if by making alight 
changes, we can avoid delay, we may 
try to do so.

Besides this, now it is sought to 
introduce some amendments. If it 
was possib e to have a totally new 
code as such, it would have been 
much more desirable because the old 
code is rather old. We have passed
a  new legislation concerning the Cri
minal Procedure Code. In the sanne 
way, it would be much better to
have a new Civil Procedure Code
instead of making some amendments 
only.

Secondly, if we see the scheme of 
the Code o f Civil Procedure, there
are some sections and then there
are orders. Basically, the scheme of 
the Code is that the sections remain 
unaltered while orders can be altered 
by rules framed by the High Cotarts. 
Our suggestion is that there should 
not be such a distinction. The entire 
Code should be framed to form Sec
tions alone. In regard to implementa
tion, powers can be given to the 
High Court to frame rules. But, what
ever is done in the CPC should not 
be changed, so that there will be uni
formity in the law. Whenever a 
Central Act is enacted, if the rules are 
made by different amendments, it 
will not be much desirable. This is 
the basic suggestion which we have 
in respect of the amendments to the 
Civil Procedure Code. The third 
aspect which we have in mind is this. 
When we see the scheme of the 
amendments, the purpose is to cut 
the number of appeals. We appreciate 
this because multiplicity o f appeals 
(should be avoided and an end should 
be put to the litigation. For example, 
in the proposed new Section 100, 
powers of second appeal have been 
curtailed. One thing should be noted 
here. When an appeal is preferred

and presented, the party goes because 
he has to Satisfy the order or the 
decree. This is heard by another 
experienced person. We would not 
mind that the finality is given there. 
But, our stress would be that this 
appeal should be heard by a collec
tive body. There should be at least 
three judges. Here, I would like to 
say that under the earlier system, 
from the judgement of the civil judge, 
senior division, the appeal would be 
preferred to the High Court and it 
was heard by a bench of three judges, 
minimum. By this, there will be con
fidence in the minds of the parties 
that the problem is examined not by 
one individual but by a group of 
persons. I do not say that it is 
examined by one person, it is less 
important. Of course, the person 
may be experienced*. But, there is 
some satisfaction to the parties that 
the problem is examined and this 
could be considered as final. This 
would be much desirable. This is one 
of the suggestions which we have in 
mind. Now, with this, I would come 
to the points which have been stated 
in our memorandum.

MR. CHAIRMAN: But, Mr. Usgaow 
car, before you take up the points. I 
would make a request to you. You 
have made the first point that al
though this amending Bill is exhaus
tive; it is not comprehensive, and 
therefore, your suggestion is that a 
new Code should be enacted on the 
lines of the Criminal Procedure Code. 
Would it be possible for your organi
sation, not now, but within a month or 
so, to indicate to this Committee in 
what other respects this amending Bill 
doeg not conform to your thinking that 
you have? If you do so, our Com
mittee will be able to make a refer
ence, though it will not be within our 
competence to suggest a new Code.

SHRI USGAOCAR: Yes. Now, I
would like to refer to Annexure III 
of our memorandum. We have 
detailed the causes of delay in civil 
litigation. One of the points men
tioned is this. The system of organi
sing the civil procedure as per the
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e a r iw  Qod* which wa« enforced at 
thait time waii that whenever pre
liminary objections were disputed, 
once they were decided, it was not 
possible to reopen the same. Now, 
even after a decision is given on pre
liminary points, the matter can be 
agitated thereafter in appeal against 
the decree. For instance, if a deci
sion is given on a point o f jurisdic
tion, it is disputed and it is left to be 
re-agitated even alter the decree is 
passed. This is not a happy situa
tion.

SHRI M. C. DAGA: If preliminary 
points are raised in regard to juris
diction or other relevant matters, 
when the Court gives the decision, 
the suit is dismissed.

SHRI USGAOCAR: I would put it 
in a different fashion. If the Court 
says that it has jurisdiction, there
after, the suit proceeds. But, the party 
is not debarred from taking up this 
point again at the time when the 
appeal is preferred against the decree. 
That me&ns, even if the Court has 
held that it has jurisdiction, the 
party is not debarred from challeng
ing that point again. This is my 
point.

MR. CHApPl&N: Your suggestion 
is that this ajbould not be allowed.

SHRl USGAOCAR: So that there 
is finality.

SHRI SISODIA; We could not 
understand his point very well. When 
there is a decision against a party, 
does he mean to  say that he should 
not go on appeal or revision any
where? What is your point?

SHRI USGAOCAR: Let us say that 
a decision is given on a preliminary 
point and the Court gives a finding 
that the Court haft jurisdiction. Of 
course, the suit does not come to an 
end; the suit proceeds. Thereafter, the 
decree is passed After the decree 
's passed, the aggrieved party can 
take up {he point o l  jurisdiction say
ing that the Covutf had no jurisdic

tion. Whatever decision is given by 
tfcsr Court, ii Jb not final and th* 
order can be challenged ln th# appeal.

SHRI SISODIA: What is your point? 
Do you suggest that the party should 
go on revision at that stage Or there 
should be no remedy to the party 
against the orders passed?

MR. CHAIRMAN: The witness in 
Annexure III of his memorandum has 
said:

“The causes of delay in civil
litigation are in onr opinion—"

They have itemised the causes. One 
o f the items is in regard to prelimi
nary objections. Their suggestion is 

this. When preliminary points are 
agitated again ln the final hearing 
also, delay takes place. They say 
that once the order is passed, the pre
liminary objections should not be 
raised again in regard to jurisdiction 
or whatever it is. The aggrieved party 
can go on appeal. But, that is a differ
ent matter. Once the decision is taken, 
that should not be allowed to be agi
tated. His experience is that, these 
are raised again and this should not 
be allowed.

SHRI SISODIA: There are only two 
remedies. When a suit is pending, i f  
the order is passed against a party, 
he can go on revision. I f  he does not 
go on revision, the point can be raised 
again in appeal. What is your 
suggestion?

SHRI USGAOCAR: Revision is not 
permissible under the new* system. 
Only remedy is appeal. There should 
be appeal. It is permitted under 
order 43. That becomes final when it 
is decided.

SHRI SISODIA: Party should go in 
appeal there and then and not after
ward?.

SHRI USGAOCAR: Yes.

SKRI SISODIA: Whether appeal is 
there or jiat what is the deMtencet



SHRI USGAOCAR: When decision
is passed by higher court that oeurt 
has no jurisdiction. It will be un
necessary frit6 the trial if th£re
is tried aftd therdlftefc appellate 
court ho ds that court has no jttria* 
diction all the energy spent on this 
trial will be wasted. That is my sub- 
rtiissloh.

Then, I have suggested about the 
issues. This is in respect Of issues 
which are framed. They must be 
considered settled without any change 
once the trial begins. This is my 
submission. Even at later change, 
issues can be changed; there again 
the matter may be open for the ev i
dence and all that. When issues 
are raised the party must be given 
statutory right to raise objections if 
necessary. Appeal should be pro
vided against that. I don't know 
whether I have explained properly.

MR. CHAIRMAN: You say prelimi
nary matter must be disposed of. It 
Shall be at the initial stage itself. 
Fending appeal it sfhouid be withheld. 
Ahd regarding issues to be framed by 
the court if the aggrieved party has 
some difference etc. he can go on 
appeal. Ofice this is done no further 
amendment to the issues should be 
allowed. That way you think it will 
avoid the delay.

SHRI USGAOCAR: That will avoid 
the delay. I would say what is the 
position as per the relevant law. 
There is appeal against the prelimi
nary order and objections. We can 
consider it hypothetically. The pre
liminary objections being considered 
the suit is dismissed. Appeal should 
ibe preferred straightway. In other 
case preliminary case is not decided 
finally. Issues were framed. Appeal 
ig preferred from preliminary order. 
Appeal is preferred and higher court 
takes time. Therefore appeal should 
•be decided at the same tiftie.

MR. CHAIRMAN: That will also
have to be delayed. Till it is1 finally

decided by appellate court, trial court 
will not be able to proceed at all.

SHRI USGAOCAR: This is only
oncte, even after finalising the issues 
and not at any other time.

SHRI S. K. MAITRA: Counsel. A s 
soon as preliminary point is decided 
there should be an appeal against 
that. The suit is kept pending.

SHRI USGAOCAR: There can be
two occasions. If the suit is not finally 
disposed of, in that case appeal is not 
framed there. Appeal is pending 
there. I want to explain this. In the 
old system the appeal was not direct
ly preferred to higher court; it was in 
the lower court; that is why tliere is 
this difference. This stage would be 
over when settlement of issues is 
done final’y when deciding objections 
against the issues.

SHRI S. K. MAITRA: Preliminary 
point is appealed against. What is 
the fate o f the suit? After the issue 
is decided then the suit is taken up. 
Will it not lead to delay?

SHRI USGAOCAR: This is only one 
appeal which is provided.

SHRI S. K. MAITRA: On prelimi
nary point judgement goes against any 
party. There is appeal against final
decision, decree passed in the suit. If 
that appellate court points under 
order 41 rule 23 that the decision on 
preliminai*y point was wrong appel
late court can reverse decision and 
send the case back. That reduces the 
delay. But if there is appeal on pre* 
liminary point the suit is held up. 
Then in either case there will be delay. 
Hundred per cent cases will be delay
ed. There are two alternatives. One 
is whether order ig made which is 
not appealable under Section 105. 
Revision is there. Even if the power 
to omit goes, even then in Article 
227, there is revision. Suppose, no 
revision is made, even then, under 
Sec. 105 of the Code of Civil proce-



-dure U*e order can be challenged in 
•an appeal. Therefore, an appeal is 
made, and ultimately the suit is 
decided. Then it comes to the court 
•of apnea1. That non-appealablc order 
can be challeged and, if it relates to 
the preliminary points and a decision 
of the appellate court on the prelimi
nary point is reversed in the court of 
appeal, then the court of appeal may 
send back the case for a trial on 
merits If it is not decided on merits, 
there is a possibility that in most of 
the cases, the judgement of the trial 
court might be upheM. Only a few 
cases can come up. But, if the pro
cedure suggested by you is followed, 
then in hundred per cent cases, they 
will remain stayed until the decision 
of the court with regard to the pre
liminary point on appeal is disposed 
o f  Therefore, this will lead to more 
delays. They will not solve it.

SHBI USGAOCAR: Our experience 
is not so.

MR. CHAIRMAN: Anyway, I think, 
the matter requires an examination. 
We shall examine the suggestions 
made by the witness from his ex
perience.

SHRI (DWIJENDRALAL SEN 
GUPTA: Is it your contention that 
all the preliminary questions as and 
when raised should be decided by 
the court in the first instance or 
whether they should be heard, in the 
first instance or heard on merits and 
left to the discretion of the trial court? 
There are certain matters in prelimi
nary questions which may be almost 
on the same points and the trial 
judge goes into the aspects in details. 
So, whether you will limit the dis
cretion of the judges or you will make 
that obligatory on the part of the 
trial judge to hear the preliminary 
questions in the first instance.

SHRI USGAOCAR : It all depends 
on whether it is linked up with the 
facts or not. Of course, if that is 
linked with the facts, then it will 
be necessary to deal with them after 
recording the evidence. But, if that 
is purely on a point of law, then, it

may be decided: in the preliminary 
stage. 1

SHRI DWIJENDRALAL SEN 
GU PTA: If it is linked with the
evidence for the purpose o f the 
decision on the preliminary questions 
then evidence relevant to facts is 
absolutely necessary. It is not 
possible to decide even on the 
preliminary points. If it is purely 
on the points o f law, then that has 
to be decided in the early stage.

MR. CHAIRMAN: Anyway I
would examine that aspect. You 
will kindly take up the next point.

SHRI USGAOCAR : Another point 
which I had in mind is this. As I 
have just now explained, the appeals 
are preferred in the appellate court. 
Thereafter, the matter is called from 
the lower court and then the papers 
are sent to the appellate court. The 
system which was in force was rather 
different in nature. The appeal was 
presented in the lower court; the 
countermemo etc. were also pre
sented in lower court and then within 
one month’s time everything was 
despatched to the appellate court. 
The court again within 30 or 80 days 
may call for the records from the 
lower court. The records contained 
in that file might be quite different. 
In the appellate court this should not 
happen. This procedure, according 
to me, would avoid the delay in the 
disposal o f the appeals at an early 
stage.

SHRI S. K . M AITRA: It is a
matter which has to be covered by 
the rules of the high court.

SHRI USGAOCAR : I may give
you an example. Tf the provision 
is made, in the code itself, then of 
course, the delay might be avoided 
in the disposal of the case. I may 
tell you that as regards the imple
mentation hardly there are anv rules 
in the High Court which may enable 
the appeal court to decide the cases. 
Of course the code itself is exhaustive 
and the entire section is contained
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in it. You may all feel that the 
(ideas I have thrown are revolution
ary . I am putting forward my 
suggestions to the extent they may 
be useful to the Committee. Il is 
left to the Committee to decide about 
these suggestions. I am only making 
them by way of observations, it is 
for the Committee to accept or not 
to accept. I can only give my 
suggestions for the consideration of 
the Committee.

MR. CHAIRMAN: I think you
have suggested earlier to the com
mittee and this should be implemented 
instead of leaving,* it to the various 
courts to have conflicting rulings. 
You are suggesting here that these 
should find a place in the Code itself. 
We shall examine that suggestion.

SHRI S. K . M AITRA: What is
the procedure you want? Is that the 
suggestion that each case should be 
sent to the court of appeal?

SHRI USGAOCAR : For example,
if a suiit is decided in appeal. Within 
eight days’ time the party wants to 
prefer an appeal. There is a ruling 
by a judge that whether the appeal 
is admitted or not, because it is 
prescribed in the law itself, the lower 
court has to see to it that the appeal 
is admitted within 20 days* time. 
Within the next 20 days, the 
respondent wants to go in appeal, 
then the entire case is sent directly 
to the court for the decision. There 
the matter is heard. So, the appellate 
court file would not be separated; 
there is no register also. In that 
case the entire records would be sent 
direct from the lower court to the 
appellate court.

SHRI M. C. DAGA : I think it is
a suggestion worth considering.

MR. CHAIRMAN: When an
appeal is filed, the appellate court 
calls for the records.

SHRI M. C. D A G A : What he
says is quite different.

SHRI S. K . M AITRA: It may
save time. ■'

SHRI M. C. D A G A : We must
give a chance to complete hi* 
evidence. Then only we must put 
the questions.

MR. CHAIRMAN : You may carry 
on.

SHRI USGAOCAR : In appeal the
procedure was rather different. W e 
are drafting in a different fashion. 
We have to discuss the total evidence. 
On points o f law we have to put 
everything in the memo of appeal 
itself. The advantage on this is this.

SHRI T . BALAKRISHNIAH: Why
go in for arguments? You suggest 
like that. But, this cannot be done. 
How much time would it take for 
the lawyer to prepare his points and 
discuss the evidence and every other 
thing? That cannot be done in the 
code itself.

MR. CHAIRM AN: We will
reserve that to ourselves. We shall 
discuss that among ourselves. Let 
the witness say what he wants to 
say.

SHRI T. BALAKRISHNIAH: You
will speak from the practical point 
o f view.

MR. CHAIRMAN : I should make
clear one thing. Learned witness is 
free to make whatever suggestions 
he wants to make. It is for us to 
examine them and frame our own 
opinion. Let there be no argument on 
that score. You can make your sug
gestions and we may or may not ac
cept them. This is not the stage for 
i t  '

SHRI T. BALAKRISHNIAH: Your 
suggestions must be useful to this 
Committee.

MR. CHAIRMAN: We can seek
clarification from him to appreciate* 
the points he made. We shall reserve* 
the opinions to ourselves.
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SHRI U SGAOCAR: In the begin
ning it was stated that it wbuld be 
le ft to the Committee to accept them 
o r  not to accept. It is my duty to 
bring this to the notice of the 
Committee as to what the procedure 
is.

MR. CHAIRMAN : That is clear.

SHRI USGAOCAR: The procedure 
that was there since 1939 had been 
followed from that time onwards. 
One of the points stated by me 
earlier in regard to the causes of 
delay was that even when an order 
was passed pertaining to the issues, 
the order was of this type. As per 
our system there are issues only and 
on  those issues things are to ibe 
decided by the court. Earlier the 
system was different. In that order 
there were two points—facts admitted 
and issues. Advantage of that system 
was while storting with evidence the 
parties knew that these were the 
points admitted and no evidence on 
that score need be led. The parties 
confined only to the issues and the 
evidence did not become lengthy. 
Otherwise, as per our system, the 
parties have to lead evidence from 
para 1 to the last para. The evidence 
becomes lengthy.

SHRI S . K . M AITRA: May I
draw your attention to Order 10 
Rule 1? The court can find out as 
to  what are the matters/points 
admitted. Evidence is taken only in 
respect of the points not admitted.

SHRI USGAOCAR : At times the
party does not put in the Written 
Statement and comes there.

As per earlier system there was a 
time limit for filing the Written 
Statement. The time limit was
10 days in cased which were of the 
value of less than Rs. 8,000 and 
20 days in cases which were o f the 
value otf more than Rs. 8,000. In 
cases where there was more than 
one party, the, date for this purpose 
o f filing the Written Statement was 
to  be taken when the summons were

aerved to the party at the end. In 
this way there would not be delay 
in filing the Written Statement by 
seeking adjournments for filing the 
Written Statement. Of course, there 
was a provision, that if a party was 
unable to submit Written Statement 
due to some special cause, additional 
time could be given. If the Written 
Statement is filed on the day of 
appearance and the rule is framed 
as such, this could obviate delays.

SHRI S. K . M A ITR A: The Bill
says that in certain cases the Written 
Statement must be filed on the date 
of appearance of the opposite party.

In some cases Written Statement 
need not be filed at all. Unless the 
court is satisfied that there is
something to contest the suit, Written 
Statement will not be allowed to be 
filed at all. It is in Order 37.

SHRI USGAOCAR: These are in
Summary suits and not in normal 
cases.

SHRI S. K . MAITRA: Even in
the case of ordinary suits too it has
been laid down in the Bill that
Written Statement may jbe given on 
the date of appearance of the 
opposite party. This is the provision 
under Order 8.

MR. CHAIRMAN: Let us go to
item No. 8—period for pronouncing 
the order or judgement. What is 
your suggestion?

SHRI USGAOCAR: As per our
Civil Procedure Code in force the
days allowed for orders in the normal 
cases are five and for judgement the 
days allowed are 15 from the date of 
argument.

MR. CHAIRMAN: Kindly give us
a reference in this Tegard.

SHRI USGAOCAR: I will refer
to item No. 1.

MR. CHAIRMAN: You have
explained regarding administration.



I would iike to ste k  sofcie 
tion. W hit ii your sufigestifln 
regarding under appropriate order 
^prescribed’ or it should be left to 
the court to take note o f it?

SHRI USGAOCAR: It should be
prescribed.

MR. CHAIRMAN: Regarding any
matter o f pleading, this may be 
allowed to be handled Jby the 
administration which you call 
bureaucratic system but it should be 
prescribed clearly in the court.

SHRI USGAOCAR: Yes.

MR. CHAIRMAN: I think, so far
as delays are concerned, we have 
discussed enough. As I said in the 
beginning, your memorandum is 
exhaustive. All hon. Members have 
got copies of it. This Committee 
will surely examine all aspects of it.

SHRJ USGAOCAR: You kindly
see  Annexure III, clause (p ), 
Normally we have seen that tfre 
commission is issued and the Com
missioner is given the task to 
examine the witness. The powers of 
the Commissioner are so limited that 
his function is only to record the 
evidence; he has got no power ip 
make a decision. As a result o f this, 
the evidence becomes vtery lengthy. 
That is why the earlier procedure 
was that whenever there is a letter 
o f  request to a court, that court 
would have all the powers for 
deciding the matter.

MR. CHAIRMAN: You are
suggesting* that the court will be 
totally in the dark although it may 
be within its jurisdiction. Another 
court may somewhere else issue the 
commission. The commission is being 
guaranteed. How do you visualise 
that the local court will have the 
power to know about a matter?

SHRI USGAOCAR: Copies of the
pleadings are sent so that the (Jourt 
should know the matter.
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Sriftl S. K. MAITRA: SuPfoac ttwi 
power is given to a court. But the 
ComiqipsioiMr i» examining a witness 
at some other place. I* it your in
tention that the Commissioner should 
be vested with the powers of the 
court?

SHRI USGAOCAR: The examina
tion must be done by the court itself.

SHRI S. K. MAITRA: Suppose the 
witness is ill.

SHRI USGAOCAR: At that time, 
the court will go there. There is no 
commission for examination of a 
witness.

MR. CHAIRMAN: For the sake of 
clarification, this suggestion that you 
are making, which is very significant 
in nature is on the basis o f the law 
that is operation in your territory and 
you are comparing it with the law as 
it is operating here.

SHRI USGAOCAR: Yes. I am
making thi, suggestion on the basis 
at the law which is there.

MR. CHAIRMAN: What the court 
is following in Goa? How is it opera -  
in* there? That is why you feel that 
the same improvement should be 
made here.

SHRI USGAOCAR: Yes. You
kindly see Annexure V. There is a 
special chapter regarding a lost file. 
For this purpose, one of the points 
which was made was that when plead
ing was presented, an extra copy was 
also given and that was kept in the 
record. In case the file is lost, that 
would serve as an authenticated copy 
in the court’s custody.

SHRI V. V. VAZE: What about the 
documents?

SHRI USGAOCAR: Now, the system 
of production of the documents is that 
normally they are presented only when 
they are exhibited. But that was not 
the system to give the pleading. You 
have to file it so that it would form



part of the proceedings right from the 
beginning. '

SHRI V. V. VAZE: What about the 
list 0f witnesses?

SHRI USGAOCAR; The party was 
bound to produce along with the file 
so that they are kept in court’s custody. 
Any party can peruse them. Other
wise we have to get copies of the 
pleadings and other documents relat
ing to the record destroyed or dis
appeared from the parties concerned.

MR. CHAIRMAN: You have men
tioned in your covering letter addres
sed to this Committee that the Code 
of 1939 was in force in Goa at the 
time of the liberation and many of its 
provisions are still in force. We will 
look into that.

SHRI USGAOCAR: Now, I would 
like to refer to item 3 of Annexure-II 
of my Memorandum. This relates to 
the imprisonment of the persons on 
account of non-payment of debts. Of 
course there is an increase in the 
amount, that is Rs. 200 and thig in
crease is in accordance with the old 
Civil Procedure. But I would like to 
make a suggestion here that there was 
no imprisonment as per the earlier law 
which was in firce  or: account of non
payment of debts. Here we should 
make it clear that there should be 
no imprisonment on account of the 
non-payment of the debts.

In regard to item 5 of Annexure-II, 
the powers are given to the High 
Court and the powers are not given to 
the Judicial Commissioner’s Court. 
For the entire territory there is only 
one Judicial Commissioner’s Court. 
Therefore, the povvers can be given to 
the judicial Commissioner's Court 
which is considered as High Court lor 
the purpose.

Referring to Item 6 of the Annex- 
ire-11, in the new order XXXII-A , 

power is given to the Court for at
tempts lor the settlement. According 
to this provision it was incumbent up
on the Court to assist the parties in 
arriving at a settlement in respect of

the sqbject-ixiatt^ pf the suit or pro- 
ceedihg' and many time$ our experj* 
ence is that with the intervention of 
the Codrt the suit has been settled.
So, there is no harm if the power is 
given to the Court.

Regarding item 18 of Annexure-II, 
we have said that the Review may be 
necessary excepting in non-appealable 
cases because when there is a provi
sion for an appeal there will always be 
an aggrieved party to appear but if  
it is totally abolished there will be 
no chance for appeal or review. But 
in non-appealable cases, review should 
be permitted.

Then, regarding the court fee pay
ment.

MR. CHAIRMAN: What is your
suggestion?

SHRI USGAOCAR: Now, the pay
ment of court fee is made at one 
time, at the beginning, and the defen
dant has no burden. The litigation 
goes on and only if he does not suc
ceed, the court fee is recovered from 
him. On page 6 of Annexure III of 
our Memorandum, we have given our 
suggestions in regard to court fee. 
This was introduced in 1961. Thi& 
was not there earlier. This was enac
ted just sfr months before the libe
ration.' We have stated here:

“The Court fee payable in a suit 
shall be paid in 4 equal instalments; 
the first, by the plaintiff, when the 
plaint is presented by him; the se~ 
cond by the defendant when ha files 
his written statement; the third and 
the fourth by the plaintiff and the 
defendant respectively, at or be
fore the hearing of the case on me
rit under Order KVTH.”
There is also a responsibility placed 

on the defendant. This was working 
better. In this system, only the plain
tiff would pay the court fee in ad
vance. The second instalment will be 
paid by the defendant when he •files 
his written statement. The third and 
the fourth will be paid by the plaintiff 
and the defendant.
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SHRI S. K. MAITRA: If the defen

dant is made to pay ’without any 
cause?

SHRI USGAOCAR: This will be 
known only at the time of the hear
ing.

SHRI V. V. VAZE: When the man 
has hot gone to Court with any pray
er, when he has not preferred any 
counter claim, why should he be re
quired to pay?

SHRI S. K. MAITRA; Sometimes, 
just to harass him, a suit may be filed. 
Though he has nothing against him. 
he will be required to pay the court 
fee. A frivolous suit may be filed. 
What will the defendant do in such a 
case?

SHRI USGAOCAR: Sometimes, the 
defendant may go and harass the 
plaintiff and he may take away his 
property. In such a case, he has also 
to come to the Court.

SHRI S. K. MAITRA: In such a 
case, the defendant ultimately will be 
saddled with the cost. But, in this case, 
even in the initial stages, the defen
dant will not be allowed to defend 
unless he pays the Court fee though 
he is not at all responsible and the 
plaint has no legs to stand upon. 
What will happen to the defendant in 
such a situation? This will be a plain 
and simple harassment.

SHRI USGAOCAR: I do not think 
there will be harassment. It will be 
known when the plaint is presented.

SHRI V. V. VAZE: Let us say that 
somebody goes and files a frivolous 
suit for Rs. 10 lakhs. Let us say, the 
court fee payable is Rs. one lakh. To 
make the defendant pay Rs. 50,000 
will be plain and simple harassment.

SHRI USGAOCAR: There is a point 
in this. I appreciate.

SHRI S. K. MAITRA: We can ask 
anyone to pay court fees provided he
1002 LS—2

has gone to the Court with a prayer 
for some claim or set off.

MR. CHAIRMAN: Now, so far as 
the Court is concerned, it is the 
plaintiff who has to pay the court fee 
because he has a claim against the 
defendant. Now, your suggestion is 
that in certain circumstances, the de
fendant also must pay the court fee.

SHRI USGAOCAR: This is my sug
gestion. I have mentioned this in 
Page 6 of Annexure III of my memo
randum. This has been done.

MR. CHAIRMAN: I can assure you 
that our Committee will examine the 
suggestions you hav$ made. As I 
was mentioning, we were interested 
to know about the civil law that was 
obtaining in that part of the country. 
You have been good enough to take 
the trouble in furnishing certain facts 
to this Committee. From our side, I 
would say that we attach great impor
tance to these facts and I assure you 
that we will examine all aspects very 
carefully and come to our conclusions 
and fit them in with the Code that 
we are examining.

SHRI M. C. DAGA: Adjournments
are granted by the judges because 
they do not want to become unpopu
lar. The Law Commission has also 
observed:

“Although under the law, a judge 
can refuse adjournment on the 
ground of convenience of the coun
sel, in practice, he rarely does so. 
A  judge becomes unpopular if he 
refuses adjournment on such 
ground. The remedy for this lies 
in the hands of a powerful and a 
strong judiciary.”

What do you say about this?

SHRI USGAOCAR: I do not think 
that all the time it is-----

SHRI M. C. DAGA: All the time, it 
happens because he will become un
popular among the lawyers.
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SHRI USGAOCAR: I would not 

say ao. There may be a few  instan
ces of this type. But, all the judges 
are not like that. This cannot be said 
to be a common practice. Our ex
perience is that generally judges do 
not grant adjournment. The tendency 
among advocates also is not to seek 
adjournment. But when we know that 
there is a possibility of getting things, 
we also find that there are obligations. 
It is entirely dependent on the 
judiciary.

SHRI M. C. DAGA: The question is 
whether the rule under Order X  is 
mandatory; it relates to the examina
tion of the party. The witness has not 
said anything about it. Order X  will 
facilitate so many things. This is the 
observation of the Law Commission 
as w ell

SHRI USGAOCAR: The normal ex
perience in the court is to take the 
evidence and admit the statements. It 
takes a lot of time. The defendant is 
unconcerned unprepared. He cannot 
make it. It is not possible to make it 
incumbent. On many occasions, he is 
illiterate as well.

SHRI MOHAMMAD TAHIR: I want 
to know something about question 3, 
from the witness.

II. Shri S. Ramachandran,

[The witness was caled in and he 
took his seat],

MR. CHAIRMAN: Mr. Rama
chandran, I welcome you to Our 
Committee. We expected you to 
come before us during our last sitting 
in Delhi; but you could not come. We 
are now glad that you have been 
able to appear before us. Before you 
start giving your evidence, I would 
like you to refer to Direction 58 of 
the Directors by set Speaker 58. 
According to that direction, your evi
dence shall be treated as public and 
la liable to be published, unless you

MR. CHAIRMAN: In Annexure 3, in 
reply to question 3, the witnesses have 
said that it is not clear to them. The 
question zx^ans that an officer should 
not record what he thinks to be against 
the judgment of a competent court. It 
means that the record should not be 
made against that judgment.

SHRi USGAOCAR: It refers to pre
paration and publication of the record 
of rights.

SHRI MOHAMMAD TAHIR: The 
meaning of this question is that no 
record should be made against the 
judgment of a competent court. Sup
pose there ig a judgment of a compe
tent court that such-aijd-such a pro
perty belongs to you. The record of 
rights should not be prepared against 
that judgment.

SHRI USGAOCAR: Yes, Sir; I
agree with this meaning.

MR. CHAIRMAN: I think we can
conclude the evidence of the learned 
witness* Mr. Usgaocar, I thank you 
again for coming all the way; and 
more so far the eagerness and earnest
ness with which you furnished infor
mation to this Commitee. I thank you— 
and through you, your Association— 
once again.

(The witness then withdrew).

Advocate, Supreme Court

specifically desire that all or any 
part of the evidence given by you 
is to be treated as confidential. Even 
though you might desire your evi
dence to be treated as confidential, 
such evidence is liable to be made 
available to the Members of Parlia
ment. That is the limitation which 
you have already noted.

Now, Mr. Ramachandran, you have 
not submitted any written memo
randum.

SHRI RAMACHANDRAN: I am
sorry, Sir.
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MR. CHAIRMAN: It does not

matter. You are welcome to en
lighten us on any of the points or 
clauses of the Bill.

SHRI RAMACHANDRAN: Clause
24 at page 103, inserting a new sub
section (1A)—it refers to Section 60 
— says that any agreement by any 
party to waive any exemption shall 
be void. It ig submitted that this 
new sub-section (1A) is not neces
sary, when you have referred to the 
Indian Contracts Act already.

SHRI S. K. MAITRA: Section 23
makes it contract-wise, if any part of 
it is unlawful; but unless the law 
says -that you should not do it, how 
would Section 23 be attracted?

SHRI RAMACHANDRAN: On the 
anology of Section 23, if a particular 
person says that a particular Section 
should be exempted; and if there is 
any agreement relating to exemption, 
it is also an exemption concerning the 
two parties. Under Section 62 relat
ing to the right of property, the party 
might say that it should not be attach
ed* It is also an agreement between the 
parties and the court concerned.

SHRI S. K. MAITRA: That is not
an agreement. If the two parties 
agree that in spite of the law, it will 
be subject to attachment, unless a 
specific provision is made that such 
a waiver shall not be made, how will 
section 3 of the Indian Contracts Act 
become attracted to it.

SHRI RAMACHANDRAN: On the
anology of section 23 of the Indian 
Contracts Act, it cannot be applicable 
when it is the policy of the Govern
ment that it should be exempted for 
the benefit o f the debter.

MR. CHAIRMAN: Section 1A
reads:

“Notwithstanding anything con
tained in any other law for the time 
being in force, an agreement by 
which a person agrees to waive the 
benefit of an exemption under this 
section shall be void.'*

The witness has taken objection to it. 
Because there is a specific provision in 
the Indian Contracts Act, he says that 
is sufficient that this is redundant.

SHRI S. K. MAITRA: Section 23 of 
the Indian Contracts Act provides that 
if any contract is contrary to law or 
any part of the consideration is unlaw
ful or is opposed to public policy, 
then the contract is void. This pro
vision says that if the judgement- 
debter and the judgement-creditor 
enter into an agreement to the effect 
that in spite o f the law, a particular 
property will be subject to attach
ment, that will be void. The point 
made out by a witness is that such 
a contract would be opposed to pub
lic policy because the law itself says 
that it will be texempt from attach
ment. But that is .a point which is 
not free from doubt, and that is why 
the Law Commission has said that it 
should be clearly stated that such a 
contract will be void So, this is not 
contrary to section 23 of the Indian 
Contracts Act. It will be supple
mentary to it.

MR. CHAIRMAN: We will exa
mine that.

SHRI RAMACHANDRAN: In the
Notes on Clauses at page 105 on Clause 
34, dealing with section 96, it is 
said:

“There should be no appeal on 
facts from decrees passed in petty 
suits where the amount or value 
of the subject matter of the origi
nal suit does not exceed tlhree thou
sand rupees, if the suits in which 
such decrees are passed are of the 
nature cognizable by courts of 
Small Causes. The section is be
ing amended to achieve the said 
purpose.”

By CJniMie 34, after section 96(3) the 
following sub-section is sought to be 
inserted, namely:

“ (4) No appeal shall lie, except 
on a question of law, from a decree 
in any suit of the nature cogniz



14

able by Courts o f Small Causes, 
when tShe amount or value of the 
subject matter of the original suit 
does not exceed three thousand 
rupees.”

By increasing the pecuniary valua
tion from Rs. 1,000 to Rs. 5,000, this 
right of appeal should not be taken 
away. Even though there is a revi
sion provided in the Small Causes 
Courts Act under section 25, atleast 
one right of appeal should be given 
on questions of fact

SHRI M. C. DAGA: Whatever may 
be the amount?

SHRI RAMACHANDRAN: What
ever may be the amount.

SHRI S. K. MAITRA: This is a
new provision which is an extension 
of the principle contained in the 
Provincial Small Causes Courts Act 
and in the Presidency Small Causes 
Courts Act. Under these Acts, if a 
suit is filed by a Court of Small Causes, 
there is no appeal, but there is a pro
vision for it in the case o f the Pre
sidency Small Causes Courts. There 
is no revision also, but there is a 
full Court hearing by the Court it
self. So, the same principle has 
been accepted that where an or
dinary Civil Court also tries a suit 
which is on the nature congnizable by 
a Court of Small Causes, there should 
be no appeal. The same principle 
has been extended and the pecuniary 
limit has been fixed at Rs. 8,000. Is 
it the contention o f the witness that 
the pecuniary limit should not be 
raised, or does he oppose it in prin
ciple.

SHRI M. C. DAGA: He says ttiere
must be a right of appeal. Why is the 
limit fixed. That is the trouble. If 
the decree is for Rs. 1,000, even then 
he should be allowed the right of 
appeal.

SHRI S. K. MAITRA: In the case
of Presidency Small Causes, up to 
Rs. 2,000 there is no appeal.

SHRI V. V. VAZE: It can happen
that the same Civil Judge is also 
empowered as Small Causes Judge. 
If there is no appeal against the 
Orders of the same individual sit
ting as Small Causes Judge, why 
should there be an appeal if he is 
sitting as a regular Judge?

SHRI S. K. MAITRA: If the Court
trying the case is not invested with 
Small Causes powers it tries it in a 
regular way. If tihe Judge had been 
vested with Small Causes Powers, he 
would have tried it in that way and 
there would have been no appeal

SHRI V. V. VAZE: It differs from 
State to State.

SHRI RAMACHANDRAN: In
Madras, Mysore and Andhra there are 
separate Small Causes Courts and 
there is separate jurisdiction. In 
North India, the District Courts are 
vested with the same powers.

SHRI SAKHALECHA; If there is 
a uniform code, it would be better.

SHRI RAMACHANDRAN: I feel
that it is better to have separate juris
diction. Clause 39 deals with section 
100, sub-section 3 and 5. I feel that 
this amendment will not serve any 
purpose because 'already in section 
100 this takes care of itself. So, 
clauses 3 to 5 will not achieve any 
purpose.

SHRI M. C. DAGA: Why do you
oppose the question of formulating 
questions and stating reasons for cer
tifying?

SHRI RAMACHANDRAN: In the
proposed amendment the Higti Court 
certifies that a substantial question of 
law is involved in this. The nature 
of this amendment is to avoid delay 
in speedy jurisdiction. So, my sub
mission is that this is not necessary at 
all.
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MR. CHAIRMAN: I draw your

attention to page 106 of the Bill— 
Notes on Clauses. Here, you will tind 
that Clauses a, b and c of section 100 
are very wide in effect and clauses 
b  and c have led to a plethora of 
conflicting judgements. Ip dealing 
with second appeals, the Courts have 
devised, and successfully adopted, 
several concepts, such as, a mixed 
question of fact and a legal in
ference to be drawn from facts prov
ed, a n d  even the point that the 
case has not been properly approa
ched by the Courts below. This has 
created confusion in the minds of 
the public as to tlhe legitimate scope 
o f  the second appeal under section 100 
and has burdened the High Courts 
with an unnecessarily large number 
of second appeals. Section 100 is, 
therefore, being amended to provide 
that the right of second appeal should 
ibe confined to cases where a ques
tion of law is involved and such 
question of law is a substantial one. 
On these specific reasons for amend
ing section 100, we would like you 
to enlighten us.

SHRI RAMACHANDRAN: The
proposed amendment speaks that 
there should be an application to be 
made to the High Court to grant 
permission just like before coming 
to the Supreme Court under Article 
136. Then the proposed amendment 
says that there must be an applica
tion to be made by the litigant con
cerned to the Court asking for a 
certificate to be granted whether it 
is a fit case and whether a substan
tial point law *s involved.

MR. CHAIRMAN: Now so far
as the proposed section 100 is con
cerned, the High Court will have to 
“be approached to issue a certificate 
if the appeal involves a substantial 
question of law. Then the sub-section 
says that in an appeal under this 
section, the memorandum of appeal 
shall precisely state the substantial 
question of law on which the certifi
cate of the High Court is sought. 
Unless a certificate is given, there is

no appeal Only under that certi
ficate the orders seem to follow . In 
any case, sub-section 5 says that 
the appeal shall be heard only on 
the question so certified, and the 
respondent shall, at the hearing of 
the appeal be allowed to argue that 
the case does not involve such ques
tion. Therefore, tlhe second appeal 
is very much restricted, because the 
certificate is essential in admitting the 
second appeal.

SHRI RAMACHANDRAN: The
main purpose, as I see in the Clauses, 
i« to reduce the amount of work in 
the High Court by way of second 
appeals because the language used 
here is:

‘This has created confusion in 
tlhe minds of the public as to the 
legitimate scope of the second ap
peal under s. 100 and has burden- 
ned the High Courts with an un
necessarily large number of second 
appeals” .

The proposed amendment also says 
that it should be on a substantial 
question of law. The object is to 
reduce delay and ensure speedier 
Justice. If an application has to be 
made to the High Court under 
the proposed amendment stating 
whether there is a question of 
law involved, again there will be 
more delay for the purpose of get
ting a certificate. After the certifi
cate is granted, then it will come for 
hearing. That will be more work to 
the High Court instead of reducing 
it.

SHRI T. BALAKRISHNIAH: The
object of the amendment is to reduce 
the work in the High Court. Hhey 
prescribe that there should be a 
certificate and all that. That also 
involves some hardship in getting the 
certificate and it involves delay. In 
this case, do you agree to have a 
revision power in the lower court 
itself? If there is a question of er
ror on law, why cannot that court 
which tried the original suit reviae



its own order by way of revision?
This will also reduce expenditure.

SHRI RAMACHANDRAN: There is 
already a provision for that— 114 CPC 
read with order 47 CPC.

The object is to reduce delay as 
much as possible. At the time of 
second appeal, the High Court may 
consider that ther* is no fit case, as 
it is done in Anrfh:a. Madras and 
Mysore. The amendment will not 
serve any purpose.

MR. CHAIRMAN: So far a* revi
sion is concerned, there is another 
provision.

SHRI D. P. SINGH: The overall 
consideration is tha: any amendmen; 
which i§ made ‘must have relevance 
to the objective of cutting out 
delays and so on. I suppose under 
rules obtaining in varhus High Courts, 
xie moment a judgemwit is deliver
ed, no petition need be filed, but 
orally a prayer can be made asking 
for letters patent appeal. Tt.at way 
the delay aspect which ycu have in 
mind can be eliminated.

Then under 4(a), which refers to 
formulating the question, this looks a 
little odd. When we go to the 
Supreme Court for that matter ask
ing for leave, in the certificate the 
Supreme Court does not formulate 
the question. They merely grant a 
certificate saying this is a fit case for 
appeal. or other things it may go to 
some other bendh. The difficulty I 
have in mind is this: when a parti
cular question comes to the Supreme 
Court on a question of law, then 
the ramifications of the question can 
be examined and the door ig a little 
wide. If you restrict it, then it will 
not have the same advantage that 
a decision of the court will have 
because It may have wider implica
tions and so many matters w ill be 
coming up and be decided. Circum
scribing It might rob it o f  its large 
purpose.

SHRI RAMACHANDRAN: So far
as this ^  concerned, the second appeal
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may either come directly from the 
lower court or it may come directly 
to the High Court. In that case, 
the problem will remain: who is to
issue the certificate, whether the first 
appellate court disposing of it or the 
other, whether he has to give a 
certificate or the High Court has to 
be moved on application for the pur
pose o f formulating it. At the time 
of the second appeal, the High Court 
consider this aspect whether there 
is a fit case and a substantial ques
tion of law is involved, i f  that is 
not involved, they si'mply reject it. 
If a substantial question o f law and 
fact is involved, naturally they will 
have to examine it. In such cases, 
they do admit it.

SHRI T. BALAKRISHNIAH: The
practice in South India is to straight
way go in second appeal to the 
High Court. They consider it.

SHRI M. C. DAGA: What ia sub
stantial question of law?

MR. CHAIRMAN: This is an in
teresting and lively clause where 
clarification is necessary. Certain 
things are very clear. First it deals 
with a second appeal before a High 
Court. That is sub-section (1) of the 
proposed section 100.

Then it postulates that the appeal 
will lie under tlii* new provision only 
on a substantial question of law. Sub
section (2) says that an appeal may 
lie under this section from an appel
late decree passed ex-parte, also.

“ (3) In an appeal under this 
section, the memorandum of appeal 
shall precisely state the substantial 
question of law on which the cer
tificate of the High Court is sought.”

The section also lays down that the 
High Court shall formulate that ques
tion and state its seasons. Then, the 
appeal shall be heard only on the 
question so certified by the High Court. 
All these restrictions are being laid 
down under the proposed sectten.



SHKi S. BL MAITRA; Under the 
existing law, a second appeal may 
lie on a question law- When a 
second appeal i3 filed, a preliminary 
hearing is made by the court under 
which the court has the power to 
dismiss the appeal summarily with
out any reason. But wihere the court 
does not dismiss the appeal summarily 
but admits it, it carries with it the 
necessary implication that the court 
is satisfied that there is a point of 
law to be considered by the court. 
The change prrposed to be made 
is that the question °* law should 
be a substantial question of law and 
secondly tlhe c^urt. should make it 
explicit as to what are the questions 
of law involved and give the reasons, 
so that the parties may know, when 
the appeal is heaid, as to what are 
the points o f law on which tlhe appeal 
has been admitted That is the only 
change. When the second appeal is 
filed, the advocate has to certify that 
each of the grounds in the memoran
dum is a good ground for second ap
peal. That certificate is • already 
there. Only „he subjective satisfac
tion of the court remains. Instead 
of making it implicit, the amendment 
makes it expVcit. The witnesg flays 
it will lead to another application tor 
certification. Suppose the provision 
is slightly modified and instead of 
certification, it is provided that at the 
time of hearing for admission, the 
judge himself will formulate the 
points, will the witness be satisfied 
with that?

SHRI RAMACHANDRAN: When
so many grounds have been raised, 
at the time of preliminary hearing for 
admission, if the judge says that only 
on this particular ground you can 
argue and not on others, that will 
take away th* grounds open to the 
litigant.

SHRI S. K, VT^JTRA: If other
points are also allowed to be heard 
at the time of hearing?

SHRI RAMACHANDRAN: The
judge on his own cannot formulate

that these are the only grounds on 
which the question of law will be 
considered, it is left to the litigant 
and his counsel to find out what is 
the substantial question of law invol
ved.

MR. CHAIRMAN; Let us confine 
ourselves to the views o f the witness. 
Members may have their own views 
but we will come to them at a later 
stage.

SHRI SAKHALECHA: You have 
experience in the courts and you 
know even in seond appeal while 
admitting, the courts have given very 
little time. I know this. In Madhya 
Pradesh High Court admission matters 
are decided within an hour or even 
minutes. This provision wants to res
trict. At the adnussion stage do you 
feel judges can do this work? Will 
it lead to delay or so? Will it not 
be a sort of miscarriage of justice?

SHRI RAMACHANDRAN: Certain,
ly not. As for ILe question of 
certification is concerned the learned 
hon. Member, I thing, is an advocate 
o f the Madhya Pr&dcsh High Court. I 
could only rather feel about it. The 
judges overwork ilk 12.0’ Clock or 
1 O* clock till night. It shows the 
effiiciency of the judge to dispose of 
the case.

SHRI SAKHALECHA: You are
supporting the amendment.

SHRI RAMACHAivDRAN: This will 
not serve the purpose. I have told 
you so.

MR. CHAIRMAN: He is opposed.

SHRI R. G. TIWARI: Substantial 
question of law issue is not decided 
on the basis of merit.. Once a bigger 
coursel appears before court that it
self creates an impression that sub
stantial question of ifcw is involved. 
Dr. Dr. Katju was appearing for a 
preliminary hearing before the Allaha
bad High Court oncfe. He knew that 
the case wafl weak and perhaps would
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not be admit+ed. He requested Dr. 
Tej Bahadur Sapru just to sit by 
his side. When he pnt the case he 
only referred to the fact that Dr. 
Tej Bahadur Sapru '<• also appearing 
in the case. The moment the judge 
enquired from him whether he is 
interested and he replied that he is 
interested, appeal was admitted.

SHRI S. K MAITRA: There are
two parts, substantive and procedural. 
He objects to procpdural part; on 
substantive pqrt he h^s no objection.

SHRI RAMACHANDRAN; If it is 
mixed question of fact and law it 
has to be admitted.

SHRI S. K. MAITRA: So far as
the substantial power is concerned 
you have said about this. The rest 
of it is procedural. But this ques
tion is substantive.

SHRI D. P. SINGH: Do you think 
the word substantial is not correct? 
Do you want to say that? That is, do 
you want to say that the word ‘sub
stantial’ may be deleted?

SHRI RAMACHANDRAN: Regard
ing question of law, whether it has 
got substantial question of law or 
mere question of law, etc. I do not 
make any difference.

MR. CHAIRMAN: Certain modifi
cations are suggested. Certain dele
tions and changes are all suggested. 
Do you agree with Section 100 amend
ment op do you want........

SHRI RAMACHANDRAN: I want
it to remain as it is.

MR. CHAIRMAN: AH right. Let
us proceed.

SHRI RAMACHANDRAN: Clause
41. Here, according to Section 96 
as proposed to be amended a first 
appeal will not lie in the case of suits 
of the nature cognizable by the court 
of Small Causes when the Value of 
tlid subject matter of the original 
suit doe* not exceed 3,000 rupees. The

said provision however permits a first 
appeal against the decree with a 
view to prohibiting a second appeal 
in such a suit even on question of 
law.

On this I feel, no amendment is 
necessary. I am opposed to this.

MR. CHAIRMAN: All right. Please 
proceed to the next point.

SHRI RAMACHANDRAN: I now
come to Clause 45. This is regarding 
omission of Section 115.

I object to moving of interlocutory 
applications. There was a conference 
in Bombay on “Law’s Delays*’ and I 
contributed a paper in whidh I have 
taken objection even to the moving 
of interlocutory applications.

Coming to section 115 the only 
object with which it is being remov
ed is that already article 227 exists. 
According to me, article 227 is a 
distinct provision under the Consti
tution which only deals with super
visory functions. Moreover, it is a 
very costly remedy compared to sec
tion 115. So section 115 should re
main.

MR. CHAIRMAN: On page 107,
notes on clauses, it is claimed that

“ adequate remedy is provided 
for in article 227 of the Constitution 

for correcting cases of excess 
of jurisdiction or non-exercise 

o f jurisdiction or illegality or mate
rial irregularity in the exercise of 
jurisdiction” .

That is why section 115 is sought 
to be removed. From your experience 
tell me whether under article 227 the 
contingencies provided for under seo- 
tion 115 are covered.

SHRI RAMACHANDRAN: They
are not at all covered. Article 227 has 
nothing to do with section 115. Article 
227 only deals with books, accounts, 
etc.
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SHRI D. P. SINGH: That is only

illustrative and not exhaustive of the 
scope of jurisdiction of superinten
dence.

SHRI RAMACHANDRAN: i feel
that section 115 should remain. I 
came to clause 89, dealing with grant
ing o f temporary injunctions. Sub
clause (v) on page 134 reads thus:

“ .. . such injunction shall not ordi
narily remain in force for a period 
of thirty days.. .”

Further ruling is that it should not 
exceed 45 days.

My submission is that as per tlhe 
decided cases of various courts in
cluding the Supreme Court, temporary 
injunction is granted only if the ori
ginal suit becomes infructuous. Fix
ing—time curtails the powers of the 
court. It interferes with the powers 
o f  the Court. It is absolutely on the 
merits of the case, balance of con
venience as given in Order 39. It 
should be left to the court to give 
temporary injunction or not. It should 
be discretionary to the court and no 
time need be set.

MR. CHAIRMAN: You are opposed 
to the time limit.

SHRI RAMACHANDRAN: The
courts have /been given various indirect 
directions. The time limit of 34 
days will not help in the exercise 
o f their discretionary powers.

SHRI D. P. SINGH: This is to
curb delays and this time limit will 
enable the court to re-examine it. 
Do you not feel that such a provision 
does help an examination by the 
court as the other party brings cer
tain facts to the court’s notice?

SHRI RAMACHANDRAN: My
submission is that courts have been 
given repeatedly implied directions 
that temporary injunctions should not 
be given which is generally in the 
Northern parts. I give you one ins
tance. I appeared in a Magistrates’

court nearly two yearg back. It was 
a petty case— election in a Tea Board. 
The court issued temporary injunction. 
The plaintiff did not appear. It was 
suggested to the court if the plaintiff 
does not appear it should be dismis
sed. But a short time was given 
though ultimately I got it dismissed.

After two years again I under
stand that the Sub Judge, as three or 
four elections took place, gave some 
sort of time. If the time as specified 
is gven, the other party makes an
other application or by not paying the 
process fee in time, etc. the time could 
'be increased. The other party may 
not be in a position to go at all un
less temporary injunction is actually 
served on him and he appears in the 
court.

I am not in favour o f this time. 
It is left to the Committee to decide.

SHRI D. P. SINGH: The fact is that 
a date is fixed. It does sometimes 
make the litigant little more diligent, 
otherwise he prays for the vacation 
o f the order automatically. Wherever 
extraordinary powers are conferred 
on a body—on a tribunal—th e law 
always makes a provision *that there 
must be some check on that powers 
for instance the power of the Gover
nor to promulgate Ordinance and so 
on in the absence of a legislature, as 
the Constitution has provided, after 
certain time limit if you do not care 
to make it into a law, then it will 
automatically be vacated,

Arbitrary powers are being exor
cised. It is with that view we would 
like to have your views.

MR. CHAIRMAN: I would like to 
supplement.

In the course of your evidence you 
mentioned that ex-parte injunctions 
are being granted in exceptional cases 
only. Would you not agree that such 
extra-ordinary ex-parte orders for 
injunctions should be very very res
tricted and opportunity should be 
given to the opposite party at the
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earliest to come and contest it and 
get the injunction vacated. This pro
vision is there to check fraudulent 
practice. But the opposite party is at 
the mercy of the court. Apart from 
that persons seek adjournments. But 
purely from the justice point of view, 
would it not be fair of these extra
ordinary provisions are sparingly 
used so that the earliest opportunity 
could be given to the appellant? 
What is your opinion?

SHRI RAMACHANDRAN: I would 
agree that there should be some time 
limit.

Now, let me come to page 135 Sub
-  clause (v i). Tt is stated as:

‘There is no conflict on the ques
tion whether an appeal may be ad- 
mittted on some grounds only. But 
there is a divergence of opinion bet
ween the High Courts with regard 
to the question whether an appeal 
may be admitted in part only. New 
rule 12A is being inserted to clarify 
that an appeal may be admitted in 
part only and where 'an appeal is 
admitted in part, the appellant will 
not be allowed to argue with regard 
to any other part except with the 
leave of the Court.”

Here I feel that the words “except 
with the leave of the Court” w ill 'be 
contrary to  the intention o f the ob
jective itself because it is only limited 
to a particular part as such that he 
may be permitted to argue in the 
Court. ___

MR. CHAIRMAN: But if the appeal 
is admitted only on the particular 
ground, then what would happen to 
the remaining part?

SHRI RAMACHANDRAN: Here it 
is restricted and he is extolled for his 
conduct. He cannot argue beyond the 
question of sentence.

SHRI MAITRA: The Court admits 
appeal after hearing the respondent. 
But some other points might arise 
after the case was heard. If the Court 
thinks that some other points afresh 
might arise, then it can give leave 
for appeal. The idea is that the powers 
of the Court is not restricted.

SHRI R. G. TIWARI: When an ap
peal is admitted on certain specified 
points, does it not mean that on an
other point the Court has refused ad
mission? Does it not mean that if the 
review is allowed, by the same Court 
in some other case, the same proce
dure is not followed?

MR. CHAIRMAN: Do you want 
that this phrase “except with the leave 
of the Court” should be removed?

SHRI RAMACHANDRAN: Yes,
Sir.

SHRI R. G. TIWARI: By implica
tion it means that on other points 
the Court has disallowed the appeal. 
That is an implied order.

SHRI RAMACHANDRAN: I agree
with you.

MR. CHAIRMAN: I think there is 
no other point. Now, you have not 
stent your replies to the questionnaire 
supplied to you. If it is possibe kin
dly send your replies a$ early as pos
sible.

SHRI RAMACHANDRAN: Can I 
send the replies in a week’s time?

MR. CHAIRMAN: Yes, you can 
do so. So, on behalf of myself and 
the Committee I thank you very sin. 
cerely for the valuable suggestions 
given in this connection. We are 
really thankful to you.

SHRI RAMACHANDRAN: Tflank
you very much, Sir.

[The Committee then adjourned].
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[The witnesses were called in and 
th ey  took their seats]

MR. CHAIRMAN: You may kindly 
note that the evidence you give would 
be treated as public and is liable to 
be published unless you specifically 
desire that all or any part of the 
evidence tendered by you is to be 
treated a$ confidential. Even though 
you might desire the evidence to be 
treated as confidential such evidence 
is liable to be made available to the 
Members of Parliament. You have 
not submitted any written memoran
dum on the Bill. You are Welcome to 
make your suggestions on any of the 
provisions of the Bill.

SHRI SRIVASTAVA: I submitted a 
T e p ly  to the questionnaire to the Bar 
Council of India. Somehow or the 
other it has not been sent to this Com. 
mittee.

MR. CHAIRMAN: Please pass on

your replies later on. We come to 
No. 1.

SHRI SRIVASTAVA: The number 
of cases though not of very high val
uation has considerably increased. 
This has resulted in accumulation of 
cases. Delay is, therefore, inevitable 
unless the number o f judical officers 
is increased. Mere increase in the 
number of judicial officers would not 
do. These officers should not only be 
efficient, but they should be imbibed 
with a sense of duty and honesty of 
purpose. It is, therefore, that they 
should be adequately paid so that the 
best of talents should be attracted to 
the judicial service.

Economic problems and difficulties 
contribute a good deal to the encoura
gement o f litigation. A  tenant for 
instance of a house or land has no 
other alternative but to prolong the 
litigation to ensure his continued 
occupation for as long as possible be
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cause he cannot find an alternative 
accommodation Economic difficulties 
should, therefore, be mitigated to ul
timately reduce delay in litigation.

Substitution o f names of a deceased 
party takes considerable time. A  
plaintiff or an appellant should not 
be required to apply for substitution 
of the legal representatives of his ad
versaries. The heirs of an opposite 
party should be required to get them
selves substituted in place of the de
ceased. within 30 days of the death. 
At present the limitation for making 
an application to bring on record the 
heirs and legal representatives is 90 
days. ‘

Delay takes place in the service of 
process. This may be avoided by orde
ring service by ordinary mode thro
ugh process server and by registered 
post simultaneously.

Commission for examining witness
es should not be easily issued. It is 
only in genuine cases and for reasons 
to be recorded that a Commission 
may be issued.

Defendants should not be permitted 
to resort to discovery and inspection 
before filing their written statements.

Court® should curtail unnecessary 
evidence and this may be achieved to 
a great extent by having the plead
ings clarified on the date of framing 
of issues.

Adjournments should not be liber
ally granted and in any case a pro
vision be made that an adjournment 
shall be refused after a case has been 
adjourned on three occasions on the 
request o f parties.

The Civil Procedure Code should 
be so amended as to provide for the 
Munsarim or any other ministerial 
officer of a higher rank to take all 
necessary steps till such time as the 
suit or appeal is ripe for hearing. This 
would save the time of Judicial offi
cers.

A  lot o f time is spent in the deci
sion of questions affecting pecuniary 
and territorial jurisdiction. All suits 
should be filed before a responsible 
ministerial officer and the suit may 
then be under the Orders of the Dis

trict Judge sent to a munsif or a civil 
judge depending upon the valuation 
of the suit or appeal. This would eli
minate return of plaints or appeals 
for want of territorial or pecuniary 
jurisdiction and in its wake unneces
sary appeal or revision. Where the 
court fee paid is deficient in such 
cases, some provision should be made 
about the transfer of the case to the 
appropriate court and the party may 
be directed to pay court fee in that 
court.

Only in exceptional cases an in
terim order should be granted. 
Order 39 should be so amended as to 
incorporate a provision that it is 
only for reasons to be recorded in 
writing and on the existence of a 
prima facie case that an injunction 
should be granted.

The answer to next question is yes. 
MR. CHIRMAN: Before you take up 
another question, I would like to sug
gest to you and through you to your 
Bar Council that it would help the 
Committee if you pinpoint all those 
amendments which are still failng 
short of expectation. In addition to 
this, if you also suggest some of the 
provisions of the existing Code which 
have not been touched adequately by 
the Bill before us, that would also 
help the Committee and we welcome 
those suggestions. You may take a 
month or so. If you could give us 
these suggestions by the end of Feb
ruary, it would help us.

SHRI R. G. TIWARI: For example, 
an ordinary suit is disposed of iby the 
court within three months. Will this 
help in early diposal of the cases in 
the court?

SHRI SRIVASTAVA: Yes, if the 
time limit is fixed. In the Hight Court, 
the rules have been framed for the 
guidance of the juidical officers that 
they should dispose of a case within 
a fixed time and submit returns giv
ing reasons as to why a particular 
case could not be disposed of within 
the fixed time.



24

MR. CHAIRMAN: If a time has to 
be prescribed, what would be the 
reasonable time?

SHRI SRIVASTAVA: Once a case 
is ripe for hearing, from that time, 
six months period should be enough 
for the disposal of a caste by the 
Munsif and one year for disposal 
by a civil judge. The prerequisite is 
that the ministerial officer of a higher 
rank than the Munsarim should see 
that the case is ripe for hearing and it 
is from that time that this period may 
be reckoned.

SHRI R. G TIWARI: Will it affect 
the merit o f the judgment?

SHRI SRIVASTAVA: I don’t think 
so.

MR. CHAIRMAN: What is your ex
perience after the evidence is closed? 
The court takes a long time to deliver 
the Judgement.

SHRI SRIVASTAVA: For that also, 
a time limit is fixed. If within one 
month, the judgement is not deliver
ed, then the court is required to re
hear the case and give the judgment.

MR. CHAIRMAN: What is the ex
isting practice?

SHRI SRIVASTAVA: Generally,
they stick to the time prescribed; one 
months time is precribed there. I am 
speking from my knowledge of the 
civil court rules.

SHRI M. C. DAGA: There is noth
ing. How do you verify it? Mr. Chair
man, how can one say that the time 
is fixed?

MR. CHAIRMAN: We are hearing 
the witness that the time is fixed; if 
it is not, then it is his suggetion.

SHRI SRIVASTAVA: The rule
framed by the High Court lays down 
this.

MR. CHAIRMAN: For the first time 
the High Court might have fixed the 
time limit, if not, they should do it. 
That is the eviderare of the learned 
witness.

SHRI M. C. DAGA: You have re
ferred to Order 11. You say that the .
inspection of documents should be '
discouraged. You might have seen the j
present amendment in the Bill. Kin
dly read out that on page 29. Please «
sete Clause 64. Do you approve of the 
amendments suggested therin?

MR. CHAIRMAN: Mr. Srivastava, 
hon. Member has drawn your atten- * 
tion to this Clause. Have you studied 
at? If you have not studied it, you can 
take your own time and then you can 
give your suggestions.

SHRI SRIVASTAVA: About this, I 
have said that the provisions of Order 
X I should not be invoked before the 
defendant files his written statement. 4
This is what I have said in reply to 
the first question of the questionnaire *
But, I have not devoted any attention 
to this amendment.

MR. CHAIRMAN: You can pass on 
to the next point.

SHRI M. C. DAGA: On the cont
rary, it shortens the matter if one is 
a llo w e d .......................................

MR. CHAIRMAN: That is our
opinion. So. far as the witness is con
cerned, he has not applied his mind 
to this particular amendment. You x
have raised that point. He Will exa
mine it and give his opinion.

SHRI SRIVASTAVA: I am making „
a note of it.

MR. CHAIRMAN: He has made a ;
note of it and he will forward his 
opinion to us.

SHRI M. C. DAGA: I have another 
question. If we do not pay them hig
hly, we cannot attract good lawyers 
to the Munsif and District Courts. 
Looking to the economic condition of 
the country, can we have honorary 
courts?

SHRI SRIVASTAVA: Honorary
courts are not supposed to discharge 
their functions efficiently and they 
are not likely to create confidence in
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the public. We have the experience of 
honorary courts. Then, they had to be 
abolished. I am afraid, this institution 
o f honorary magistrates or honorary 
civil judge does not appeal to me.

DR. (SMT.) SABOJINI MAHISHI: 
This is a matter of policy. How will 
he be able to give his opinion on 
this?

SHRI M. C, DAGA: Then, this
Nayaya Panchayates should be aboli- 
gether.

SHRI MOHDAMMAD OSMAN 
lARIF: The witness is now deposing. 
A t the final stage, when we consider 
the Bill, you can make your com
ments.

MR. CHAIRMAN: The question is 
relevant. I will allow the question in 
this form. Now, the question of qua
lity o f judges and the Courts contri
buting to the delay or otherwise of 
the disposal of a suit has been raised. 
It is not possible to have adequate 
number of qualified judgtes. That is 
why, hon. Member has made this 
suggestion. Would you agree that hon
orary ourts should be set up becaue 
o f economic stringency so as to avoid 
delay? You have said that you do not 
agree with that.

SHRI M. C. DAGA: My third ques
tion is in regard to adjournments. I 
think adjournments are granted by 
the Courts in order to accommodate 
good lawyers. Should it be done or 
not?

MR. CHAIRMAN: Their evidence 
has been that adjournments should 
not be granted lenienly.

SHRI M. C. DAGA: Generally, a 
judge wants to remain popular and 
therefore he grants adjournment after 
adjournment in order to accommo
date good and standing lawyers. 
There should be a strict law that no 
adjournments should be granted.

MR. CHAIRMAN: That is why we 
have asked the learned witness whe
ther we can make the provision in the 
Bill itself.

SHRI SRIVASTAVA: The amend
ment can be pfut in Order XVII. Now,
I would invite your attention to 
Clause 71. Please see the new pro
visos (b), (c) and (d) to sub-rule (2) 
in rule 1.

If I may say so, these three are on 
the side of severity. After all, the 
discretion of the Court is there. These 
new provisions do not take into con
sideration human considerations.

MR. CHAIRMAN: Mr. Srivastava, 
we are taking up the general princi
ples as well as the problem of delay. 
The first question is, how delay can 
be avoided. These clauses etc. have 
been referred to by way of illustra
tion. So far as this Order is concern
ed, Order XVII, where specific am
endments have been proposed in the 
Bill, would you like, at this stage, to 
offer your comments whether you 
agree with the provisos (b) (c) and
(d)? Do you agree with this or do 
you think they should be modified?

SHRI SRIVASTAVA; They should 
better be deleted. The discretion of 
the Court should not be fettered, to 
allow adjournment in specific cases.

MR. CHAIRMAN: Mr. Srivastava, 
you may cover this also in your note 
which you will send to us. If you 
agree, it is all right. If you do not 
agree, in what manner, these should 
be modified?

SHRI SRIVASTAVA: (c) and (d) 
should be deleted, (b) alone should 
be sufficient.

MR. CHAIRMAN: It is being re
corded. You may also submit your 
concrete suggestions.

SHRI R. G. TIWARI: Mr. Srivas
tava, you will agree that in a pro
ceeding, there are four elements in
volved, the judge, the lawyers, the 
parties and the administrative machi
nery. Can you tell me, which of 
these are singly or jointly more res
ponsible for causing the delay so that



appropriate provisions against each of 
them could be made?

SHRI SRIVASTAVA: It is not a 
very easy question to answer. All 
these together may be responsible for 
delay in certain cases. If the judge is 
inefficient, shirks work, he is respon
sible. If the ministerial officer does 
not do his duty, loiters about and 
wastes his time, he must be held res
ponsible.

Similarly, if a lawyer is habitually 
inclined to get adjournments, he can
not be exonerated; and the court 
should know one lawyer from ano
ther After all, the lawyers are ap
pearing regularly before the courts; 
and the courts should be more strict 
with such lawyers The fourth factor 
is about the phrase “party to the pro
ceedings” . As I have said, in parti
cular classes of cases, it is, generally 
speaking, to the advantage of the de
fendant to protract the litigation. In 
certain cases, the defendant knows 
that it is not possible for him to suc
cessfully resist the claim. He would 
naturally like to prolong the pro
ceedings. The court will apply the 
brake and see that adjournments are 
not granted to accommodate a piarty.

SHRI R. G. TIWARI: Would you 
like to make provisions in the bill for 
the court to make restrictions?

SHRI SRIVASTAVA: These factors 
are already envisaged in the amend
ments proposed in. Order XVII. It is 
always the judge who controls the 
progress of a suit; and if he is effi
cient and devoted to his duty, he can 
very easily enforce the restriction and 
control the causes for delay.

SHRI R. V. BADE: There are two 
kinds of lawyers, 0ne interested in 
expediting the proceedings and the 
other in delay. Advocates who are 
interested in delay are those who al
ways defend the side o f the defen
dants. The hon. witness cannot gene
ralize and make certain remarks. 
There are lawyers who claim to speak

for the plaintiffs; and they are inter
ested in expediting things.

MR CHAIRMAN: There may be 
various temperaments. Some want 
to expedite; and they always act on 
the basis of the briefs given by their 
clients. What is to be done in cases 
where there is imbalance between the 
lawyers on either side? Certain mea
sures have been suggested which Mr. 
Srivastava considers to be strict. On 
the basis of his experience, how does 
Mr. Srivastava think that* we should 
deal with such delays as may be en
gineered by some lawyers?

SHRI R. V. BADE: Expediting
things should not be at the cost of the 
clients. I feel that if the judges are 
pressed too much, they would not be 
able to do justice

SHRI SRIVASTAVA: It requires a 
little more clarification.

MR. CHAIRMAN: In the experience 
of some hon. Members, there are some 
lawyers who deliberately try to delay 
the proceedings. There are lawyers 
on either side who are very eager to 
expedite things; and they are linked 
up with the interests of the clients 
also. Can the court itself provide 
against such manoeuvres? What pro
vision should be there in relation to 
the courts, with a view to eliminating 
the arduous delays?

SHRI SRIVASTAVA: You have said 
that there may be certain amendments 
made in Order XVII. After all, it is 
the efficiency of the judicial officer 
which counts; he has to exercise his 
discretion. If he is efficient, he would 
naturally be more successful.

MR CHAIRMAN: Admittedly, there 
is room for feeling that the quality in 
all the courts is not up to the mark. 
But can the court make a provision 
for prescribing a standard and seeing 
to it that it is maintained—I mean in 
regard to the quality and efficiency 
o f work in the court; or is it a matter 
of administration between the Govern
ment and the High Court (Supreme
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Court? Can the <?ourt make provi
sions to meet all the contingencies 
which cause delaya and fall in effici
ency?

SHRI SRIVASTAVA: If the judicial 
Officer is up to the mark, he will con
trol the proceedings properly; and it 
should minimize the delays* He has 
of course, to file periodical statements.

MR. CHAIRMAN: It is not our 
question. We have seen that these 
delays are caused due, atnong other 
things, to the inefficiency and low 
calibre of the Judges and other per
sons who run the court. The pointed 
question is whether it can be provid
ed by the court itself.

SHRI SRIVASTAVA: It cannot be 
provided for by the court.

MR. CHAIRMAN: Therefore, some 
measures will have to be taken 

to improve, the quality- It is outside 
th* jurisdiction of this Bill.

SHRI SRIVASTAVA: Yes.

In section 2 of the parent Act, the 
determination of any question under 
section 47 or section 144 should not be 
deemed to be a decree. It should be 
treated a# an order from which one 
appeal may be provided under Order 
XI4II. That will eliminate delay. 
Otherwise, if it is deemed to be a dec
ree, there will be a first appeal and a 
second appeal.

The definition of “pleader” has been 
left as it is. It should be so amended 
as to include an advocate.

In Clause 6, in the proposed section
11 A, the words “so far as may be” 
may be deleted. Instead of having the 
new section 11 A, we may add an Ex
planation to section 11 by which it can 
be provided that the principle of res 
judicate will apply to execution pro
ceedings as well as to other civil pro
ceedings.

In Clause 9, I would suggest the 
addition of a new section 21B to this 
effect. . .

“ In case a Court finds that it has 
no pecuniary jurisdiction to enter
tain a suit, it shall refer the matter 
to the District Judge who may 
transfer the case to a court compe
tent to try it.”

This will avoid considerable delay.
SHRI S. K. MAITRA: In Clause 11, 

a new section 24A Is being inserted. 
That will cover your suggestion

MR. CHAIRMAN: Your suggestion 
will also be examined, and we shall 
try to see how the two can be recon
ciled.

SHRI R. V. BADE: He refers to
pecuniary jurisdiction.

$/IR. CHAIRMAN! The new section 
24A is wider.

$HR1 SRIVASTAVA: In Clause M, 
thg new section 35B reads:

“While making an order for edits 
in a suit or proceeding, the Court 
may, for reasons tb* be recorded, re
quire the party to th£ suit od pro
ceeding who is responsible fOr de
laying, without any reasonable'ete- 
riise, any step in siich suit or pro
ceeding, pay such costs, commensu
rate with the delay so caused, as It 
thinks fit, and the costs so requir
ed to be paid shall not be included 
in the costs awarded in the decree 
or order which is ultimately made 
in the suit or proceeding.”

This is not at all necessary. It is 
taken for granted that the court can
not stop the delay.

MR. CHAIRMAN: Even now there 
is a provision for awarding costs for 
adjournments. This is only a step 
further, more stringent, that, if the 
delay is inordinate, further penalty 
should be imposed, commensurate 
with the delay so caused.

The existing section 35 states:

“Subject to such conditions and 
limitations as may be prescribed,

1002 L.S.—3
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and to the provisions of any law 
few: the time being in force, the cost? 
of and incident to  all suits shall be 
in the discretion of the Court, and 
the Court shall have full power to 
determine by whom or out of what 
property and to what extent such 
costs are to be paid, and to give 
all necessary directions fop the pur
poses aforesaid/’

Here also the discretion is given. If 
there is no reasonable excuse, then 
heavier costs will be awarded com
mensurate with it. You do not agree 
with it?

SHRI SRIVASTAVA: No.

Clause 34—Explanation— This is
likely to cause unnecessary delay in 
the Anal disposal o f cases. Why should 
a successful party go in appeal? Any 
adverse finding given is not binding 
on him. In the same clause, regard
ing Rs. 3000/-, there are two aspects 
o f the matter. If . there is a question 
of fact which may not be dealt with 
on appeal, the parties shall be dep
rived o f a finding on a question of 
fact by a more experienced officer in 
a first appeal So, there is a question 
of fact and question of law. There 
should be no discrimination between 
the two suits? The discrimination, to 
my mind, is not justified.

MR. CHAIRMAN: What about this 
amount?

SHRI SRIVASTAVA: Let it be 3000.

Then clause 39—Amendment to 
Section 100 CPC relating to second 
appeals, if the High Court certifies 
that the question involves a substan
tial question of law. It is very diffi
cult. What may be a substantial 
question of law may differ from judge 
to judge. If you will have it, then, 
please give certain illustrations as to 
what the substantial question of law. 
F or instance, if a finding has been 
given which is not supported by evi
dence, then it will be a substantial 
queftion of law. Otherwise, this sec
tion read with clause 91 renders the

right of second appeal almost nuga
tory. Therefore, the word ‘substan
tia? may be deleted.

MR. CHAIRMAN: What about the 
certificate?

SHRI SRIVASTAVA: That again, 
will be restricting the scope of second 
appeal. If at the time of final argu
ments, some important question arises 
and it requires decision, then the 
judge will be under a limitation. He 
cannot go into that question even 
though he may consider that it is fair
ly an important question on which 
the decision should be given.

MR. CHAIRMAN: Do you agree 
with this provision o f certifying by 
the judge unless no second appeal 
will lie?

SHRI SRIVASTAVA: When a High 
Court Judge admits an appeal, it is 
implicit that he grants that certifi
cate. Why have that formality?

MR. CHAIRMAN: I ask your opi
nion on this.

SHRI SRIVASTAVA: I do not think 
it should be there. The formality o f 
granting a further certificate appears 
to be wholly unnecessary. But, it is 
very necessary to define as to what a 
substantial question of law may be. 
It varies from judge to judge.

MR. CHAIRMAN: This word ‘sub
stantial* has been drawn from the 
Constitution, Article 133. There, this 
word ‘substantial’ has been there. Do 
you oppose this?

SHRI SRIVASTAVA: In the Cons
titution, the considerations were en
tirely different

MR. CHAIRMAN: It seems, you are 
opposing this provision.

SHRI SRIVASTAVA: We want
some modification in this.



M R  CHAIRMAN: Will you kind
ly send your considered view in a 
draft form?

SHRi SRIVASTAVA: Yes.

SHRI R. V. BADE: Does substan
tial Question of law mean a mixed 
question of law and fact or it is 
more law than fact? There are very 
many cases where sometimes the 
High Court says that it is a substan
tial question of law; in others, it 
says it is purely a question of fact. 
In that case, should the High Court 
give a certificate or not?

MR. CHAIRMAN: He is against
certification.

SHRI SRIVASTAVA: I am not
in favour of introducing ‘substantial’ 
nor in favour of certification by the 
High Court.

SHRI S. K. MAITRA: Regarding
certification, suppose the clause is 
modified like this: Instead of saying 
‘certify’, if it is said that the court 
at the time of admitting the appeal 
shall formulate the point® of law 
on which the appeal lhas been admit
ted, will it be acceptable to you? 
You have already said that when 
the appeal is admitted, it is implicit 
that it involves a question of law; 
only the judge formulates the ques
tion of law so that the judge who 
hears the appeal will know the gro
unds on which the appeal hag been 
admitted.

SHRI SRIVASTAVA: If the judge
formulates the question of law, it may 
be taken to mean that no other 
question which may arise at the time 
df the hearing will be taken up.

SHRI S. K. MAITRA: If it is modi
fied to that extent, will it be accept
able?

SHRI SRIVASTAVA: If it does
not mean that other questions of law 
which arise will not be gone into, I 
agree.

MR. CHAIRMAN: If the proposed 
section 10 is modified to take away 
the word ‘substantial’, then on certi
fication and the limitation o f the 
points of law, how does the clause 
differ from the existing section?

SHRI SRIVASTAVA: (a) will be
there.

Cl. 40: Letters patent appeal ser
ves a very useful purpose. The High 
Court lays down the law. It is 
a division bench hearing of the let
ters patent appeal. It will in very 
many cases be conducive to laying 
down the law by the High Court. 
There should be no absolute prohi
bition as envisaged in cl. 40.

Cl. 41: The limit may be Rs. 2,000.

SHRI R. V. BADE: What is the
special reason for proposing Rs. 2,000?

MR. CHAIRMAN: That is his
suggestion.

SHRI SRIVASTAVA: Cl. 45: Sec.
115 should not be deleted. The alter
native suggestion is to have recourse 
to article 227 which is very much 
expansive now. This is a check on 
the vagaries of subordinate courts; 
so s. 115 may be retained. Already 
as it is, it is strict enough. Frequent 
interference under s. 115 does not 
take place. But if  it is possible to 
make the remedy cheaper by having 
resort to article 227, you may omit s. 
115. This may be possible by amend
ing the High Court rules and making 
new rules. It is wide enough in 
scope. My own personal opinion is 
that article 227 will serve the pur
pose if the remedy available under 
it is made cheaper or as cheap as 
Jhe application under s. 115.

But the consensus of a large majority 
of the members of the Bar is in favour 
o f retention of section 115.

MR. CHAIRMAN: Apart from the
cost, it is claimed in the notes on 
clauses that the remedies obtainable 
under section 115 can be had under 
article 227. Please tell us whether
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this claim is justified from your 
experience.

SHRI SRIVASTAVA: I personally
think that article 227 is witter in its 
amplitude and it should serve the 
purpose provided the remedy is made 
equally cheap as an application for 
revision under section 115.

SHRI SATYENDRA NARAYAN 
SINHA: How can remedy under
article 227 be made cheaper?

SHRI SRIVASTAVA: A  petition
under article 227 is treated a 
petition and the court fee in U .P . 
is Rs. 100 whereas for an application 
under section 115, it is only Rs. 10. To 
make the remedy under article 227 
cfifetiper, the State legislature will 
have to reduce the court fee. If that 
is not practicable, please retain sec
tion 115.

SHRI M. C. DAGA: Can powers
of revision be entrusted to the Dis
trict Court also under section 115?

SHRI SRIVASTAVA; That should 
not be done. Experience has shown 
that exercise of powers o f  revision 
under section 11'5 by a District Judge 
does not inspire as much confidence 
as the exercise of these powers by 
the High Court.

MR. CHAIRMAN: If the court fee
for a petition under article 227 is 
reduced, you will have no objection 
to the deletion of section 115?

SHRI SRIVASTAVA: No.

MR. CHAIRMAN: Can this power
of the High Court under article 227 
be entrusted to the District Courts?

SHRI SRIVASTAVA: No. A  Dis
trict Judge cannot exercise jurisdic
tion under article 227.

SHRI M. p. SHUKLA: Does the
witness agree that to make justice 
cheaper, the c6urt ffees should not 
be treated as a source of revenue 
but shcmld be levied tally to  the 
extent (hat it is within the reach of 
the poorest man?

SKRI SRIVA'STAVA: it  the idea
is that court fees dhould be aboli
shed nmy answer is ‘Yes’.

MR. CHAIRMAN: The Mermber
wants to know whether this revision 
should be entrusted to the High Court 
or the District Court.

SHRI SRIVASTAVA; Even if the 
order is passed by a munsiff and it 
is sought to be revised, it is better 
revised by the High Court. In prac
tical terms, the exercise of power 
under this section by the district jud
ges if I may say so, does not inspire 
the same confidence and it is not 
quite as satisfactory as the exercise 
of that power by the High Court.

Regarding the other points I have 
made my submissions. I have to say 
now about Clause 73 on page 38. To 
this may be added that the parties 
or their pleaders should be present 
on the date and time of delivery of 
judgment and they be informed of 
their appearance in the appellate 
court. If other party wants to file 
an appeal, he may present himself 
on that date and he can exercise his 
option. This will minimise delay. 
Regarding page 39, about the docu
ments, I suggest that the draft of 
such documents may be prescribed and 
the details could he settled at the 
time of execution. This is my sub
mission.

Then at page 48, the particulars 
given by the judgment debtor and 
decre^holder may be mentioned to 
avoid delay. It will be for the pur
chaser to scrutinise those particulars 
and make up his mind accordingly. 
On the same page regarding 58(1), 
the objection should exclude benami 
transactions. It should bte barred. 
The purchaser purchases property. 
Sometimes this is not for himself but 
for someone else. He will not be 
allowed to say that he was the real 
porchaser and the ostensible purchaser 
was W§ benami. A  similar provision 
to this effect should be made.
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Regarding Clauee 26, thlf «  -while 
the suit is jproceeding. But after the 
dtrit tlas been decided and a decree 
h&s followed, similar procedure will 
have  to apply.

That is my suggestion. If (there 
are other important matters to which 
m y attention is invited by the hon. 
Members of this Cpmmitt^e, I shall 
submit my views or clause by cJatise 
later op. I know that I ljave already 
taken a good deal of your tiipe. 
1 have made n^y own comments on 
the variou s clauses. While amending 
order 29 regarding temporary Injunc
tion on page 74, ipy suggeftion is that 
wfyile jjra^ting, a temporary injunction 
€X-parte, the court shotQS be required 
to p v e  reasons indicating that it 
appHed its mind to the tfyree condi
tions requisite, namely, balance of 
convenience, jrr^jmrable loss and pri
ma facie case -were all present before 
such an ex-jpfirte temporary injunc
tion was granted.

One last thing is this. Please see 
cjause 95 on.p^fe 80 of tfye ?1U about 
tfce decision o n 'a  question of law 
ivhiph has been reversed or modified 
“by a subsequent decision of a supe
rior court in any other cfL$e shall not 
be a ground for Review but it sb°uld 
be a ground for review if in ignoran
ce Qf a previous decision of a supe
rior court, a , qase is decided.

SHRI R. V. JBADE: There is Sec. 
*3 where it hfifs ^een stated that the 
court in f all capes except where it 
appears that tfce object of the presen
tation was defeated by the delay, 
grants fin injunction. Notice should 
be given for this. That is clear pc- 
'Cardipg to Sec.,30.

MB. qHAipji/tAN- The hon. wit- 
♦©fiBs suggested that the conditions 
should be clearly stated by the court 
while passing an ea'-parte decree.

SHRI R. T . BADE: What the wit
ness said just now is nothing new 
^because it is already there in the 
•section that a notice should be given.

i» that if it jjg not #  .«K9pd
be given. We' .̂ iail ĵcamin̂

SHRI S R iy A ^ A V A : Before l i 
ving a notice it so haipfiios
tliat the court grants at temporary 
ex-parte injunction. That notice is 
to follow after to  oijder granting the 
temporary injunction has been given.

SHRI M. C. DAGA: The court does 
not give injunction unless it hears.

Mfl. CHAIRMAN: Those reasons 
jftoijld be

5H[RI SRI^ASTAyA: They should 
be repord^d by the court. In a $uit, 
for ,a permanent iiyuc^ion, general
ly speaking, p temporary injunct ip n 
should be j?ran^p.  ̂a#ree yfjth

As regards Clause 96, it is perfect
ly true that if a subsequent decision 
of a superior court alters the position, 
then, it will not be a ground for re
view. ’ ; ' '• '

About the re»t of the clauses, what
ever information you want me to 
give, I ahall give it in writing and 
send it on to the Committee.

-MR. CHAJJU4AN: Mr. Srivastava
• and Mr. V^rarji#iavan, on behalf of 
^ yself and M&m^rs of £he Com
mittee I ain^erely appreciate and 
thank you for the cooperation that 
you bave expended to us by giving 
valuable informations. I can assure 
yo,u that we shajl exanyne them very 
carefully. Regarding ypur written 
concrete suggestions to various clau
ses that we have discussed during the 
course of evidence, you will kindly 
forward to us also your replies to 
tfye questionnaire. We have also dis 
cussed one question regarding the 
Bill itself. There are other things 
ajso which are all in the questionna
ire. All these will be considered by 
us before finalising our views on f the 
clauses.

SHRI R. V. Dl̂ BE: There is one
question that always troubles me 
That is regarding Section 18.
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M R  CHAIRMAN; He has not 

aaid anything. There is another wit* 
ness waiting. The suggestions regar
ding other clauses have not been dis
cussed in the oral evidence. The 
learned witness has already agreed 
that he will forward to us various 
suggestions in writing.

Thank you very much.

SHRi SRIVASTAVA: On behalf o f 
myself and Shri Veeraraghavan, Sec
retary Bar Council o f India, i  thank 
you for the courtesy shown to us. 
We go with pleasant experience o f 
the kindness shown to us by you.

Thank you very much.

(The witness then withdrew)

n . Shri S. N. Chowdhury, Advocate, Supreme Court of India

[The witness was called in and 
he took his seat]

M R  CHAIRMAN: You may kindly 
note that the evidence you give would 
be treated as public and is liable to 
be published, unless you specifically 
desire that all or any part o f the 
evidence tendered by you is to be 
treated as confidential. Even though 
you might desire the evidence to be 
treated as confidential, such evidence 
is liable to made available to the 
Members or Parliament.

You have not submitted any writ
ten memorandum. You are welcome 
to express your views on the Bill.

SHRI CHOWDHURY: Mr. Chair
man and Members of this august 
body, it is a great pleasure and pri
vilege for me to come before you 
and whatever I have .understood from 
the practical side I have arranged the 
suggestions point by point.

Before I start discussion on the 
Bill, I may be permitted to go into 
the details on which this Bill has a 
great bearing.

There are three basic considerations 
for bringing this Bill—

1. The litigant should get a fair 
trial.

2. Quick disposal of cases so that 
justice is not delayed.

3. Procedure should not be com
plicated & fair deal to the poorer 
sections of the community.

To achieve these objects, we need 
efficient legal machinery as also a 
group of judicial officers to do ju s
tice to the millions o f litigants

I find that society has not done 
justice to these judicial officers. Un
less these officers are looked after 
properly, they will not do justice. 
Through the members of thfo august 
body I request that this group of 
officers must be looked after so that 
they can do justice to millions of 
our citizens. My country is powerful 
and rich enough. These officers may 
be given proper salaries because the 
discrimination between a Supreme 
Court Judge and Munsif is *o great 
—salary of a Supreme Court Judgs 
is Rs. 4,000 to 4,500 as guaranteed by 
the Constitution, whereas a Munsif 
gets so little that he cannot keep his 
body and soul together.

I have seen from my little expe
rience in the lower courts that there 
is corruption right from  the beginn
ing to the end. justice Hedge re
marked—it is surprising that still 
there is any honest Munsif who 
works from morning till evening. It 
is so difficult for them to keep their 
body and soul together. Please look 
after them. People go to them first 
and they are the people who will root 
out corruption. They should be gi
ven at least Rs. 2,000 per month as 
their salary, if not more so that they 
may root out corruption from the 
lowest level.

MR. CHAIRMAN: Your idea is that 
for justice being fair, the courts must 
be manned by people above board
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and in order to  ensure that, they 
should be given reasonable salaries 
and other amenities.

Do you also suggest that the quali
ty and efficiency of such persons have 
also to be ensured so that justice be
comes fair and just and judgeg can 
be above any question?

SHRI CHOWDHURY: I quite ap
preciate what you have said.

SHRI M. C. DAGA: What is the 
guarantee that he will not become 
corrupt, if a Munsif gets Rs. 2,000 per 
month?

MR. CHAIRMAN: Will mere rais 
ing the salary ensure that the persons 
in the court will not be corrupt?

SHRI CHOWDHURY: If you give 
good salary, good people will come. I 
am not suggesting that our munsifs 
and judicial officeers at the lowest 
level are alwayfl corrupt. They are 
excellent people. They work so hard 
from morning till late in the evening 
But they get so little salary, that 
they cannot keep their body and 
soul together. It is very unjust. 
First you feed them well and then 
expect them to do well.

SHRI R. V. BADE: From where will 
the Government bring money? Should 
the litigation be made costly?

SHRI CHOWDHURY: Our judicial 
officers are not very much in number 
all over the country. But surely this 
amount is worth spending in order to 
give a clean administration of justice. 
I think, we can safely forego one or 
two important dams or steel plants 
for the time being and give them this 
benefit. Unless we look after them 
properly, surely there will be cor
ruption.

MR. CHAIRMAN: You want that 
the salaries etc. of the munsifs and 
other judges should be raised so that 
they are above board and may not 
take to corruption etc. Should that 
be met from raising the court fees

etc., or should the Government make 
provision for this by curtailing some 
other heads?

SHRI CHOWDHURY: Litigation
expenses are already very high I think 
some sort o f a Government help will 
go a long way.

SHRI SARDAR AMJAD ALI: You 
said that Society will have to do 
justice to the judicial officers. Would 
you kindly enlighten us that what
ever amenities are being made avai
lable to the judicial officers in the 
High Courts and Supreme Court, are 
these adequate?

SHRI CHOWDHURY: I would not 
say ‘adequate*, but they can at least 
have a decent life, whereas the Mun
sifs and other Sub-judges get meagre 
amount. No man will be able to live 
a decent life in that money.

SHRI SARDAR AMJAD ALI: I
have a very little knowledge about 
the society in which we live. What 
is your idea about the facilities given 
to the Supreme Court and High Court 
Judges? Are these very little?

SHRI CHOWDHURY: If we can 
raise these, well and good, if not, I 
think, some sort of other privileges 
like rent free accommodation, trans
port and things like that should be 
given to them.

SHRI SARDAR AMJAD ALI: In
spite of that the number of undis
posed cases in High Courts and Sup
reme Court is very high.

%

SHRI CHOWDHURY: The litigants 
go to the courts quite often. Our 
civil procedures are like that. There 
is lot of delay in the various proces
ses. More delay means more money 
to everybody. More adjournments 
mean more money not only to the 
lawyers but also to the employees 
who work there. Intervention of the 
court should be limited to as little aa 
possible.
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As I submitted, if we increase the 
amenities fcs well *s 'salaries o f these 
officers, that would go a long way in 
eradicating corruption. In foreign 
countries, a mill worker gets more 
than a whfte-colfrared worker. I 
think, the work of the mtmsif or the 
sub-judge in the court is ais impor
tant as that of the Supreme Court. 
Most of the pedple want to gfet justice 
at the lowest level, but they do not 
get justice. There are 200 adjourn
ments in one case.

SHRI SARDAR AMJAD ALI: Do
you mean to say that under the exis
ting conditions, people do riot get 
justice because the amenities and fa
cilities available to the judicial offi
cers are not quite adequate?

SHRI CHOWDHURY: I believe in 
that. They are the people who will 
give justice. What do they care whe
ther you get justice or not if we can
not look after them properly. They 
simply do the routine work.

SHRI MOHAMMAD TAHIft: You
said that the salaries of the munsifs 
and sub-judges should be raised and 
they should be given other amenities. 
But there are so many munsifs in 
our country.

If he wants to increase the salary of 
that person upto Rs. 2000 then why 
not increase the salary of other per
sons such as Deputy Magistrate, 
Magistrate and BDO. If you do not 
want to increase their salary, they 
also want to become Special Magis
trate and so on. There are so many 
sources of justice. I want to know 
whether you want to give certain 
amenities and increase the salary of 
those officers who are doing the work 
of the court.

SHRI CHOWDHURY: I understand 
that in different States, there is a 
division between executive and the 
judiciary. I would say that the judi
cial officers should be given some 
responsible status so that they must 
feel that they are doing very impor
tant work for the society.

SHRI M. C. DAGA: Eighty per cfent 
of our population lives in the villages 
and generally people go to revenue 
court. In that case, why not increase 
the salary of the Sub-Divisional Offi
cer and fhe Revenue Officer so that 
we can attract good lawyers alao 
there?

SHRI CHOWDHURY: If we can
increase their salary, then nothing 
like that. They are the most respedt- 
ed citizens. But if we cannot give 
them, at leaat let ua give to the judi
cial officers because justice has to be 
done. If w e do not give them, cor
ruption is bound to be there. If there 
is a quick disposal of cases, if they 
can get justice in the court, surely 
they will not take the law into their 
own hands. We can do our duty 
horfestly ortly when the belly is ftill.

MR. CHAIRMAN: I *hink this is a 
general question. He has made it 
very clear th&t if we want to ensure 
fair 'justice, amenities for the persbns 
at 'least ait the lower level should 'he* 
raised. If it involves raising the 
amenities of others, that is for ih*e 
State to look after.

Now, I hope that you must have 
made a detailed study of the Bill. 
First of all, I waiit you to comment 
on the main controversial clauses. In 
so far as other suggestions are con
cerned, I would suggest that you 
kindly send to us these suggestions 
in writing by February. '

SHRI CHOWDHURY: Order 5.
clause 58. There is no likelihood of 
his being found within a reasonable 
time. This should be omitted. In this 
reapect, I have got some personal 
experience. What happens is that If 
we send summons to other party, it 
will always refuse. Even the postal 
authority people are bribed not to 
serve the summons and the court clerk 
also gets something. If we send a 
registered letter, even that is also not 
taken. There should be a provision 
that the service will have to be served
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on any member of the family, whe
ther tnale or female; it can be done 
vi^fhfn- there is any likelihood of his 
beihg found at his residence or not.
I f that ie done, that is good enough.
It should be provided that there 
should 'be a Simultaneous service—  
personal service as well as postal 
service. As far as postal service is 
concerned, it should be by publication 
and also at the cost of the plaintiff.
If these things are simultaneously 
done, probably this will expedite the 
service. As far as publication part 
is concerned, it can be done in the 
local newspapers, preferably in Hindi 
and English and may be tilso in the 
local languages.

SKRI M. C. DAGA: If it has to be 
published in widely circulated news
papers, they w ill charge Rs. MO—150.

SHRI CHOWOHURY: It ie true they 
charge a little more. I think it is 
worth spending.

SHRI B* P. SINGH: Don’t you feel 
that this procedure is likely to make 
litigation extremely expensive to start 
with?

SHRI CHOWDHURY: There should 
be discretion. If the plaintiff wants 
and if he can pay.

SHRI D. P. SINGH: Now, there sire 
different processes. Summons are 
sent. It goes to him through a letter. 
If it does not reach him, a registered 
letter is sent. Then, there is the 
direct service. Nothing is optional. 
Then, the procedure is resorted to of 
.publication in the gazette where it is 
said that it shall be deemed to have 
been served on the person co n ce rn e d  
even if he has no notice.

MB. CHAIRMAN: I would .like to 
amplify this. Can you throw som e 
light from your experience on thw? 
In s o m e  cases, service of summons 

even a couple o f years. Can we 
have th e  comparative figures, the one 
in Vegard to the cost involved in the 
delay by non-service of summons and

the cost that will be involved in 
'adopting these three stqps simultane
ously? In .oddities*, for advertise
ment, one will have to pay. This will 
certainly involve cost. Which would 
'be more?

SHRI CHOWDHURY: Agtthe learn
ed Chairman says, the totality o f the 
cost will be much more if these three 
steps are taken simultaneously.

MR, CHAIRMAN: I will put smo
ther question. The main objective of 
the Bill is to avoid delay. Even though 
it  may be a little more expensive, if 
these three s te p g are taken simulta
neously, do you suggest that these 
threfe steps should be taken simulta
neously with a vdew to eliminating or 
reducing delay?

SHRI CHOWDHURY: And also
Court’s time because Courts-----

MR. CHAIRMAN: Court’s time and 
the cost of litigation and delay. The 
main thing ts delay with all its tami- 
fleations. Do you suggest the: these 
steps might help?

SHRI CHOWDHURY: Yes.

Then, I would like to invite your 
attention to Page 22 o f the Bill, Clause 
59. amendment o f 0*der VI. 'Here, 
please see the new rule 14A which is 
proposed to be inserted. This rule to 
my mind is redundant because already 
-while filing the plaint, the plairltlff 
gives his address which for all prac
tical purposes will be the registered 
address. While Aline the plaint, the 
address is given and 'that should be 
enough rather than to give the regis
tered address again and all the 'rest 
o f  it.

MR. CHAIRMAN: Mr. Maitra, the 
learned witness has just now -given a 
suggestion in regard to Clause 5® the 
new rule 14A Here, it is proposed 
that the registered address should be 
indicated and that should be valid for 
a period of two years. But, he paints 
out that when the address is already
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indicated in the plaint itself, that 
flfabuld be treated as registered 
address. This is his suggestion. You 
may kindly explain. He feels that 
this is redundant.

SHRI S. K. MAITRA: Please see 
the new rule 2 which is proposed to 
be substituted for rule 2:

“2. (1) Every pleading shall con
tain, and contain only, a statement 
in a concise form of the material 
facts on which the party pleading 
relies for his claim Or defence, as 
the case may. be, but not the evi
dence by which they are to be 
proved.’'

Therefore, the address is not required 
to be any part of the pleading. A  
separate rule has been made that the 
address is to be given separately for 
the purpose.

SHRI CHOWDHURY: Then. I
would like to invite your attention 
to Page 24 of the Bill, amendment of 
Order VII, the Explanation which is 
proposed to be inserted in sub-rule 
(1) of rule 10. Here, it is said:

“Explanation—-for the removal of 
doubts....... The very word ‘Explana
tion’ means this. This is not nece
ssary. This is a very minor thing, 
of course.

Then, I would like to invite your 
attention to rule 14(1)

“Where a plaintiff sues upon a 
document in his possession or power, 
he will produce it in Court when 
the plaint is presented and shall at 
the same time deliver the document 
or a copy thereof to be filed with 
the plaint.”

This needs an amendment in the $ense 
that only a copy should always be 
filed with the plaint and not the origi
nal because it has been found that 
many original document^ are lost and 
it is not possible to get secondary 
evidence for these documents.

MR. CHAIRMAN: Mr. Chowdhury, 
so far as this rule 14 is concerned,, in 
the Bill, no amendment is proposed. 
Your Suggestion is that this rule 14 
should b e -----

SHRI CHOWDHURY: Should be
amended to give effect to this.

SHRI S. K. MAITRA: Here it is
mentioned ‘original document or a 
copy’. If the party is afraid that the 
original will be lost, he can also file 
a copy. Where there is likelihood of 
the original being lost, generally, 
parties apply for safe custody.

SHRI CHOWDHURY: There will be 
duplication of work in the sense that 
Court’s time will be wasted. In Cal
cutta High Court, this is strictly fol
lowed. A  copy o f the document is 
only to be filed with the plaint. If 
the defendant requires inspection of 
the document relied on, he is at 
liberty to have inspection of the same 
at the office of the plaintiff’s lawyer. 
He w ill be entitled to take copy of 
the docunfent which woald bear the 
signature of fhe plaintiff’s advocate, 
which shall be taken as authentic 
and original. If anything suspicious 
is found like over-writings or other
wise, the plaintiff wili have to explain 
such over-writings and in default the 
Court will be entitled to make the 
plaintiff pay the cost which may be 
reasonable in the circumstances of the 
case. As soon the plaint is filed 
with a copy, the other side has the 
right to inspect the original at the 
plaintiff’s lawyer’s office and he can 
satisfy himself whether the document 
is genuine or not. Some responsibility 
should be given to the lawyers. Other
wise if we have to go to the Court 
again and again, only time will bfe 
wasted. This can bo very easily 
done in the office of the plaintiff*? 
lawyer.

SHRI S. K. MAITRA: In Caloutta 
High Court, solicitors are there. That 
is an advantage.
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SHRI CHOWDHURY: This is my 

suggestion. If the teamed body thinks 
that it could be done, perhaps, it will 
help.

MB. CHAIRMAN: Here, it is
optional. Your suggestion is that copy 
should suffice.

SHRI CHOWDHURY: Then, I would 
like to invite your attention to Page 
28 of the Bill, amendment of Order 
VIII, the new rule 8A. which is pro
posed to be inserted.

“8A. (1) Where a defendant bases 
his defence upon a document in his 
possession or power, he shall pro
duce it in Court when the written 
statement is presented by him and 
shall, at the same time, deliver the 
document ar a copy thereof, to be 
filed with the written statement.0

The documents which the defendant 
will rely on should not be filed along 
with the written statement*. First, he 
can file his wi*:tten statement and 
after some time whatever documents 
he relies on oa^ be filed in the depart
ment instead of filing it along with the 
written staten*cnt because that w?ll 
give some time to prepare his docu
ments which he wants to rely on and 
he can always file this only after ser
vice to the othe^ side so that the 
other side t a w g  what documents he 
ig going to rely on and the filing clerk 
or the filing officer could inspect these 
documents, copies of these documents 
only when ic is served on the other 
side. Here, la this amendment, it is 
provided that he has to appear along 
with the written affidavit. I had 
thought that he should file only a 
written statement and file the other 
document only later; and that too, not 
to the court.

SHRI M. C. DAGA: It is under
Order VIII, rule (I). If the docu
ments are not available, how will the 
court go into the pleadings?

SHRI C H O W D H U R Y : O n c e  the
written statement is  fi le d , h e  w i l l  f i le

his affidavit of documents before he 
appears. The other side also knows 
the position. When the other side 
comes to the court, all the documents 
are there. The courts can easily frame 
rules on the basis of the pleadings and 
documents.

SHRI S. K. MAITRA: In the case of 
the plaintiff, you had said that he 
should file the documents. If the 
defendant reues on the documents, he 
also files a copy each of ths docu
ments concerned. Both the parties 
are placed at par. You are asking f t r  
the plaintiff to do one thing and you 
do not want to apply that rule in the 
case of the defendant.

SHRI CHOWDHURY: He has to file 
the document on which he relies.

SHRI S. K. MATTri'V Whenever a 
defendant places his defences on a 
document, he has to file that docu
ment. The same argument holds good 
for the plaintiff as well. Your objec
tion is to the obligatory provision that 
along with the voottten statement, a 
document on which the defendant 
relies, should be placsd. Don’t you 
think that the court exercises the 
discretion when the party concerned, 
viz. the plaintiff tries to file m docu
ment which ;s not readily available?

SHRI CHOWDHURY: I want to 
•eliminate the court, so that its time 
is not wasted. He can do it before 
he comes to tn* court.

SHRI MOHAMMAD USMAN ARIF: 
In certain high courts, there are p io- 
visions which ^ rm it the production of 
document# by the defence later on; 
and adjournments after adjournments 
are obtained on the basis of thotfe pro
visions. This to to chock such ad
journments. If the defendant pro
duces his documents on which he bases 
his arguments on the very same day, 
it would avoii delay.

MR. CHAIRMAN: I do not think we 
should labour this point because it is
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■very simple. He i# not objecting to 
Hie .filing of ihe dojument.^ copy- or 
original. It is only a question of time.

SHRI CHOWitftURY: Coming to
C law * B7 at page 31 relating to Order 
X IX . the issues will be set tied by the 
Court after the pleading stage is over. 
M y suggestion i* that copies of the 
suggested issues should be filed with 
copies of the other side before the 
hearing of ths suit. .At the tim e of 
hearing, the issues will be settled by 
the Court and for evidence another 
date should be Axed. They should not 
go on to the ^evidence straightaway as 
it  i* done in Calcutta and etecwhere.

MR. CHAIRMAN- That is generally 
done. ‘Anyway, that is quit* reason
able.

SHRI CHOWDHURY; Clause 69 
reads:

“In the First Schedule, jn Order
171 —

<i) for ru >  , the following 
shall be substituted, namely:—

“1.(1) On or befaf* .jmch date 
as the-Court may appoint, and 
not later than ten days after the 

(date on which the issues are 
.settled, ^he ..parties shall present 
in Court a list of witnesses whom 
they propose tc call either to .give 
evidence or to produce documents 
and to obtain summons to such 
persons for their attendance in 
Court."

Here there is a provision for filing a 
list o f witnesses which I think is not 
necessary because in case any party 
wants to call any witness witnesses, 
it  can be  allowed on an ex-parte 
rappUcajfeion, -and the Court will issue 
summons even during the course of 
the hearing.

•SHRI S.-K. MAITRA: It is needed 
so  that they can enquire about the 
credibility of the witness, the points 
on which he is goinj to be examined 
etc.. otherwise the other party will not 
be in * position to cross examine him.

SHRI CfiOWDHURY: Giving a J * t  
also 'helps &e other side to buy oy*jr 
the witnesses.

SHRI R. V. BADE: In pivil cases, all 
the cases should be placed on the 

The party should txj taken by 
surprise.

'SHRI CHOWDHURY: in  Clause 71 
at page S5 it has been Very rightly 
provided that when once* the hearing 
has commenced. It shall be continued 
from day to day. But on payment of 
fees for transcription9 the Court should 
furnish tttptes of the evidence to both 
the parties immediately because that 
will help cross-examination.

S. K. MAITRA: Jt is already 
.there. ;He can get certified ccpies.

SfiBI CHOWDHURY: It will be
delayed.

SHRI S. K. MAITRA: Why? He 
c&n -get urgent copies in 24 hours.

SHRI CHOWDHURY: If one gets, 
nothing like it, but 3ome times the 
hearing is not day to day anti as a 
result of it, it lakes longer time. 
Before trial, the parties should inti
mate whether they require copies, o f 
the evidence. •

Secondly, for adjoudnments exem
plary costs must be awarded of course 
at the discretion of the Court. I agree 
with the provision here.

CAause 73 provides:

“Where, a written judgment is to 
be pronounced, it shall be sufficient 
if the findings of the Court cn each 
issue aPd the final order passed in 
the case arrv read out.’1

For instance, in the Supreme Court. 
Justice Alagirisami and others do not 

:read the judgment oi all. A copy of it 
c&n always be go*. They just ,s^y ,a 

.few  Ty^rds that; the appeal is alluwqd 
or dismissed. >So, the jucjgnient should 
not be required tp be pronounced on 
each issue. It should be enQy^h to 
say who h$s,iost who has won. 
In old rules, Order 21. that is, exeeu-
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tion of decrees, Rule 63 only one relief 
is there. Here, there should be only 
one relief instead of two reliefs. If 
you make an application, you will not 
be entitled to file a suit.

SHRI S. K. MAITRA: If you turn 
to 63 on page 49, that is there.

SHRI CHOWDHURY: About 37, I 
think, some major changes have been 
made. So far as 37 matters are con
cerned, the defendants do not got any 
service. They are very rarely served. 
Service is so important and most of 
the time the service never leaves the 
plaintiff lawyers' room, it remains 
there and the decree is passed ex 
part e. I think, one should be very 
careful about the service, about sum
mons and all that. I think simultane
ous service of this might, probably, be 
held,. About bottom page 71, 1 think, 
the defendant must have the right to 
defend without the leave of the court. 
This is the right of the citizen and this 
should not be taken away so lightly.

MR. CHAIRMAN: What about the 
first one?

SHRI CHOWDHURY: That must be 
there.

SHRI S. K. MAITRA: Where the
defendant has no case there, no time 
will be wasted and these suits should 
be disposed of as summarily as pos
sible. The power is given to the 
court. The Court will decide judici
ously. This will apply to all. Tne 
scope is now being widened so that 
the dispute can be disposed of very
quickly.

SHRI CHOWDHURY: About Order
39, page 74. wich great icspect, I 
would say that for anything and 
everything if v/e ask the court to give 
written reasons for doing that, the 
court’s work will multiply like any
thing. I think, it should be left on 
the court for a prima facie case. The 
court's hand should not be tied down.

SHRI M. C. DAGA: But the court
must apply its mind.

MR. CHAIRMAN: It is a matter of 
opinion.

SHRI CHOWDHURY: Clause 91—  
proposed rule 2(1): If for everything, 
reasons are to be recorded, it will take 
much time of Che court Judges are 
already overworked. Discretion should 
be left to them.

SHRI V. V. VAZE: The trend now 
is t0 issue speaking orders even in ad
ministrative matters, what to speak o f  
judicial and quasi-judicial matters 
affecting the rights of citizens.

SHRI M. C. DAGA: It helps the 
Judges to understand the facts of the 
case. Generally they put their sig
nature on the report of the reader. 
They must apq t̂y their mind to 
uftderdtand the ftfdts.

MR. CHAIRMAN: What about sub
rule (2)?

SHRI CHOWDHURY: 1 think there 
the reasons should be given. This is 
all I have to submit.

MR. CHAIRMAN: We will give you 
a copy of the questionnaire to which 
you will kindly applv your mind and 
give us your written replies within 
February. Yon have made a detailed 
study, but we could disouss only some 
points. For the others, you kindly 
send us a note.

SHRI CHOWDHURY: If I write a 
paper, will it help?

MR. CHAIRMAN: Yes.

$ | i t  ̂ ^
ff'WTn 80 sfrr tfsw r 1 1 5 ’TT 

STOTT t  I

MR. CHAIRMAN: Please see sec
tion 28 which says that s. 80 of the 
principal Act shall be omitted. This 
section requires notice to be served 
on a government or public officer 
acting in his official capacity before a 
suit is instituted. Two months’ time 
is there. This is sought to be 
omitted.
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SHRI CHOWDHURY: 1 do not agree 

to equate Government with other 
citizens in the sense that they are a 
different clause. Many things can be 
written for and again. There are 
many controversial points here.

MR. CHAIRMAN: Kindly cover
this also in your written note. Then 
d . 45. This seeks to omit sec. 115. 
This is another controversial issue. 
You go through the objects and rea
sons and give your opinion.

Then clause 39 which seeks to 
substitute the existing s. 100 with a 
new section. In the existing section, 
law and usage and other things are 
provided. Here it has been restricted. 
Kindly go through the section. Then 
give us your considered opinion in 
writing about these modifications 

proposed.

SHRI CHOWDHURY: Yes. What
ever little help I can give, I will do 
so.

I am most grateful to you for giving 
me the privilege of a hearing before 
you. Than you once again I will do 
m y  best.

MR. CHAIRMAN: On behalf of 
myself and other members, we cer
tainly appreciate the labour you put 
in and the valuable suggestions you 
have made. We have not been able 
to touch on the main controversial 
points. You have jnade a detailed 
study of the working o f the Act, So 
kindly send us your written note on 
the lines indicated.

SHRI CHOWDHURY: Yes.

( The Committee then adjourned.)



/ ■
RECORD OF EVIDENCE TENDERED BEFORE THE JOINT COMMITTEE ON 

THE CODE OF CIVIL PROCEDURE (AMENDMENT) BILL, 1974.

Wednesday, the 29th January, 1975 from  10.00 to 12.15 hours.

PRESENT

Shri L. D. Kotoki—Chairman

M e m b e rs  

Lok Sabha

2. Shri R. V. Bade
3. Shri T. Balakrishniah
4. Shri A. M. Chellachami
5. Shri Tulsidas Dasappa
6. Sardar Mohinder Singh Gill
7. Shri B. R. Kavade
8. Shrimati T. Lakshmikanthamma
9. Shri Mohammad Tahir

10. Shri K. Pradhani
11. Shri Rajdeo Singh
12. Shri M. Satyanarayan Rao
13. Shrimati Savitri Shyam
14. Shri Satyendra Narayan Sinha
15. Shri T. Sohan Lai
16. Dr. (Smt.) Sarojini Mahishi

Rajya Sabha

17. Shri Sardar Amjad Ali
18. Shri Mohammad Usman Aril
19. Shri Bir Chandra Deb Barman
20. Shri Krishnarao Narayan Dhulap
21. Shri Kanchi Kalyanasundaram
22. Shri Nawal Kishore
23. Shri Syed Nizam-ud-din
24. Shri D. Y. Pawar
25. Shri V. C. Kesava Rao
26. Shri Virendra Kumar Sakhalecha
27. Shri Dwijendralal Sen Gupta
28. Shri M. P. Shukla

41



4 2

29. Shri Awadheshwar Prasad Sinha
30. Shri Sawaisingh Sisodia

R epresentatives o r  the M inistry o r  L a w , Justice and C om pany  A ffaihs

1. Shri & K. Maitra, Joint Secretary & Legislative Counsel (Legislative
Department) .

2. Shri V. V. Vaze, Joint Secretary & Legal Advisor, (Department of Legal
Affairs).

S e c r e ta r iat

Shri H. G. Paranjpe—Chief Financial Committee Officer.

W itnesses Examined

I. Shri N. S. Das Bahl, Advocatey Supreme Court of India, Delhi.

II. Shri K  Subrahmanyan, Secretary, Popular Hospital Committeef Tiruvilwamala.

1. Shri N. S. Das Bahl, Advocate, Supreme Court of India, Betid.

[The witness was called in and he 
took his seat]

MR. CHAIRMAN: You may kindly 
note that the evidence you give would 
be treated as public and is liable to 
be published, unless you specifically 
desire that all or any part of the 
evidence tendered by you is to be 
treated as confidential. Even though 
you might desire the evidence to be 
treated as confidential, such evidence 
is liable to be made available to the 
Members of Parliament. You have 
submitted a written memorandum. 
You have appended our replies to the 
questionnaire of the Law Commis
sion. You have also sent to us your 
replies to our own questionnaire. 
All these have been circulated. You 
may highlight the suggestions you 
have made in your oral evidence. I 
can assure you that all the points 
you have raised will be carefully 
considered by us at the appropriate 
time.

SHRI BAHL: Before I come to the 
provisions of the Bill, I would like 
to make a submission about what I 
feel about law and justice. In LAW, 
L  stands for learning, A  for action 
and W for wisdom. My concept of 
law is ‘learn to act wisely’ wise act

is that which keeps in view the 
warning of the past, necessity of the 
present and consequences of the 
future. Justice is justice i* there is 
redress of grievance in time. Time is 
the essence of the relief, else it be
comes grief. I am glad that at least 
the Banglabandhu has acted in line 
with this thinking echoed my voice, 
and decided to dispense with the 
colonial system of justice. Five 
years ago I had said that unless we 
have a new CPC aimed at rendering 
quick justice and in expensive justice, 
patchwork will not do. What is re
quired today is a radical approach 
to the problem. I hope most of the 
members might be Advocates also. 
The situation which is prevalent 
cannot be put in black and white, 
The trouble starts actually at the 
execution stage. Even at the eleventh 
hour, when the court has issued a sale 
certificate, I have come across cases 
where somebody comes and says I 
am in possession of the property’ . 
Then proceedings go on. Serious 
thought has to be given as to how 
w e can minimise the tim# taken in 
getting justice. There is a proverb 
in Persian jvhich meaa* that till the 
medicine for snake bite is brought 
from Iraq, but in those days there
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were no means of communicationv 
by that time, the person bitten by the 
snake would die.

Let us take a dispassionate view of 
the problem. Amendments just here 
and there will not solve the problem.

MR. CHAIRMAN: You have raised 
a general question. 1 note that even 
though many cf your suggestions 
were accepted by the Law Commis
sion and also by the previous Joint 
Committee, you are not satisfied; yo j 
are also not satisfied with the presen- 
Bill. You say it is a patchwork, done 
in piecemeal etc. You have enunciated 
your approach to the whole problem. 
It will not be possible for us during 
the course of examination of this Bill 
itself to accept or consider thoge 
things. But because you are sc 
serious about your convictions re
garding the code as it should be to 
subserve the objectives, would it bs 
possible for you to put those things in 
writing and draft a code for the 
country. In your memorandum you 
said you are willing to do it if asked.
I do not know what facilities would 
be needed for that; it is for Govern
ment to attend to that. I am putting 
it in a concrete form. If you can do 
it, at least posterity can judge them; 
perhaps sometime it may be adopted 
also. Generalisation is alright, the 
approach is alight, but there must be 
something done to concretise it.

SHRI BAHL: Yes, I will do that.
Now I c.ome to the sections. In sec
tion 2 there is reference to extension 
of the Code except Jammu and 
Kashmir. C la u s e  12 pertains to trans
fer of cases by the Supreme Court. A 
difficulty has arisen. The Supreme 
Court has expressed the view in 
some case that the Supreme Court 
has no jurisdiction to transfer a 
criminal case from J. & K. to other 
States. It came to my notice—I am 
arguing it on different lines; it also 
pertains to Jammu & Kashmir.

Because of this difficulty, I have 
suggested in clause 12 an amend
ment: “Notwithstanding the provi
sions of section 2M (3) (a) to ( d ) . • •

■>

1002 LS—4.

Please add at the end 0f clause 11 
Section 25(1) the following words:

‘or other Civil Court in one State 
t:> a High Court or other Civil 
Court in any other State including 
Jammu and Kashmir State and 
Union Territories’.

MR. CHAIRMAN: Your suggestion 
is that you want under this section 
t0 include Jammu and Kashmir State 
also. But, I am inviting your atten
tion to the whole meaning regarding 
J. & K. under the Constitution in all 
laws enacted by Parliament so far. 
You will find this clause not only in 
respect of Jammu and Kashmir but 
you will a’so find it on the second 
page of the Bill that certain other 
areas are also exempted It is left to 
the States and the union territories 
to adopt it. For instance, for Naga
land, they have got their own cus
tomary civil and criminal laws. 
Therefore, some mention has been 
made. As regards J. & K  at present, 
it stands on a different footing. To 
bring them within the uniform law of 
the country is most desirable no 
doubt. But, won’t you agree that 
until specific things are settled, it 
might not fit in in Section 25. I am 
trying to understand it. I am not 
very clear in my mind. Your sugges
tion is there and we shall be gald to 
accept it. The point is whether it 
would fit in or it will militate against 
some of the other provisions of the 
Constitution.

SHRI V. V. VAZE: Mr. Bahl, we 
would like you to concentrate upon 
the question cf legislative compe
tence of Parliament You would agree 
that Parliament will make a law on 
a subject matter only if the consti
tution permits it to do so. We would 
inv;te your attention to Entry No. 13 
of the Seventh Schedule. I shall 
read out to you:

“Civil procedure including al! 
matters included in the Code o f  
Civil Procedure at the commence
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ment of this Constitution limitation 
and arbitration.

4 The footnote reads: ‘not appli
cable to the* State of Jammu and 
Kashmir’.*’

So the matter ends.

MR. CHAIRMAN: Now I seek your 
advice or opinion on the amendment 
suggested to Section 20 of the 
Seventh Schedule.

SHRI BAHL: I shall reply to that. 
In the Supreme Court, that case will 
come up. Originally that the G ov- 
emor-General in Council could only 
transfer cases. It was subsequently 
amended and the States were vested 
these powers. That power is now 
vested in the Supreme Court under 
Section 527 Cr. P.C. (old) Section 408 
Cr. P.C (New).

SHRI V. V. VAZE: Your suggestion 
has been taken note of.

MR. CHAIRMAN: Your suggestion 
is there. That is a desirable thing.

SHRI V. V. VAZE: He sought a 
reply to that point whether Parlia
ment has got the power or not.

MR. CHAIRMAN: Whether it
would involve any amendment of the 
Constitution with a view to bringing 
it under the gamut of the court is the 
limited question.

SHRI V. V. VAZE: The suggestion 
has been taken down.

MR. CHAIRMAN: What is your 
next point?

SHRI BAHL: The next point re
lates to Clause 7, Section 20, Expla
nation 1. It has been stated therein 
that ‘A corporation shall be deemed 
to carry on business at its sole 
or principal office in India.’ Previously 
it was li*:e this viz., ‘A  corporation 
shall be deemed to carry on business 
at its principal office in India.’ Some 
portion of it has now been omitted 
Now the explanation I read as 
follows:—

4A Corporation shall be deemed 
to carry on business at its sole or 
principal office in India.*

In respect of a case arising at any 
place, I want to know whether tho J
suit is to be filed at the subordinate 1
office at that place or not. Previously, ,
even where the branch office of the '{ 
Corporation was situated, the suit 4 
could be filed and that was covered 
by sub-section (3) of Section
20. Now it is proposed that the Cor
poration shall be deemed to carry on 
business at its sole or principal office - 
in India. So, now, the branches are 
sought to be excluded. You can 
foresee the difficulties which would 
be experienced by the litigants ii 
only the suits are filed or cause of 
action is to be taken up only at the 
principle office. I say that previous 
Explanation is quite sound.

MR. CHAIRMAN: In other words, 1 
you are opposed to this Explanation ( 
but you want old Explanation (2) to 
remain in the present Bill.

SHRI BAHL: Yes, Sir.

MR. CHAIRMAN: Alright. You
have no objection to the principle 
enunciated u ider the two sub

sections.

SHRI BAHL: No, Sir.

SHRI R. V. BADE: In clause 7, - 
there are explanations given in the 
Bill.

MR. CHAIRMAN: He has suggest- , 
ed that Explanation (II) should be * 
retained. ^

SHRI R. V. BADE: What has h* 
got to say about the Explanation 
given in the para itself,, on page 93?

MR. CHAIRMAN: He says that the 
branches of the Corporation too 
should be taken as a place for the 
purpose of filing a suit wherever the 
cause of action may arisa. He is 
opposed to the present explanation.

SHRI BAHL: The suit will be (
limited to the principal office of the  ̂ < 
Corporation. If that is so, then lot •h 
of difficulties will arise. j
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SHRI R. V. BADE: I shall read

out to him Clause 7—Explanation I 
to the Section 20. It reads as fol
low s:—

Explanation I to Section 20 pro
vides that, if a person has a per
manent dwelling and a temporary 
residence at different places, he 
shall be deemed to reside at both 
the places in respect of any cause 
o f  action arising at the temporary 
residence. It is not clear whether 
the Explanation is intended to ex
pand the scope of the main part 
o f  the section or to limit it. Under 
the main part of the section, a suit 
can be filed either where the de
fendant actually and voluntarily 
resides or carries on business or 
personally works for gain or where 
the cause of action arises in whole 
or in part. If the object of the 
Explanation is to indicate that 
temporary residence is enough to 
live jurisdiction, then the further 
requirement as to the cause of ac
tion is not intelligible.*’

MR. CHAIRMAN; He is referring 
to page 98 of the Rill.

SHRI R. V. BADE: Read the last 
line then the further require
ment as to the cause of action is not 
intelligible.”

What I am trying to point out is 
this. Previously under the Explana
tion II, even where the branch office 
of the Corporation was constituted 
the suit can be filed as the cause of 
action was deemed to have arisen 
even against the Corporation as its 
place of branch office. Suppose one 
man resides in the branch office at a 
place. For the cause of action then 
arising against the Corporation a suit 
shall have to be filed at a p’ ace where 
the principal office is situated.

SHRI V. V. VAZE; The hon. Mem
ber is explaining to you why this 
change is necessary. You explained 
that it shall cause hardships.

SHRI R. V. BADE: The main part 
o f  the section provides that where

the cause of action arises at a place 
of the branch office, then the object 
of the Explanation is this. That Ex
planation is to indicate that a tempo
rary residence is enough to give 
jurisdiction. I find that such an Ex
planation is not harmonious with the 
main section at all.

MR. CHAIRMAN: The Govern
ment's claim is this that because of 
these things, it is necessary and so 
they have propc&ad like this.

SHRI BAHL: No court will take
cognizance of notes on clauses.

Here I am proposed an amendment 
to Clause 8. Instead of having clauses
2 and 3 we can have one clause; we 
can amalgamate both of them.

Coming to clause 9, I want that the 
words “ limits of its pecuniary juris
diction”  should be added. That is, 
nobody should be allowed to question 
the validity of a decree passed on the 
ground of limits of its pecuniary 
jurisdiction.

I have proposed a new section 21B. 
I want that in respect of matters 
which have already been adjudicated 
upon by a tribunal, the civil courts 
should not interfere. Despite the fact 
that several statutes have barred the 
jurisdiction of civil courts, even then 
the civil courts jump in. These tend 
to prolong the litigation. I have sug
gested the following new section:

"The validity of any decree in 
any similar civil or revenue pro
ceeding shall not be called in ques
tion by the parties to the suit in a 
separate suit except in appeal or in 
review.”

I am having in mind matters involv
ing rent control, land tenure, Bhomi- 
dhari, Displaced Persons (Rehabilita 
tion Compensation) Act And even the 
Industrial Disputes Act. Our objec
tive should be that justice should be 
done within the least possible time.
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ME. CHAIRMAN: That i* the ob
ject of the Bill also. I find that in the 
papers you have submitted to us* 
these concrete suggestion are not 
there. May I suggest that after your 
evidence is over, y?u may kindly put 
i.i your specific suggestions lor 
amending the various provisions of 
the Bill and send them to us. That 
will help us to examine the sugges
tions thoroughly.

SHRI BAHL: Yes, Sir. I suggest 
amendment to definition as given in 
Section 42.

MR. CHAIRMAN: You are refer
ring to clause 20 given on page 6.

SHRI BAHL: I have suggested as
to which is a competent court.

‘Competent court means executing 
court and the court 1ij which the 
suit or decree is transferred for 
trial or execution*.

If lhera is any ambiguity in this 
execution, when it is transferred 
there may be difficulty.

SHRT V. V. VAZE: You are putting 
it so that there may not be any 
difficulty.

SHRI BAHL: Yes This may be 
added as an explanation. ’

MR. CHAIRMAN: We will
examine it.

SHRI BAHL: Then I come to clause
23, Section 58. I suggest the follow* 
ing changes—

For word ‘detention’ it may be 
changed to ‘confinement*. For word 
‘Rs. 50’ I suggest that it should be 
in proportion to the rise in cost of 
living.

Previously it was Rs. 200|. This 
amount may be raised to Hs. 1,006 or 
Ra l t500, keeping in view the rise In 
cost of livitlg.

SHRI V. V. VSZE; Are you oppos
ed to the mode of imprisonment?

SHRI BAHL: I am not In favour 
of a provision for arrest to a certain 
extent. But if a man who has to pay 
Rs. 50,000 does not pay, then coercive 
measures may yield results. That is 
why I suggest that the limit should 
be raised from Rs. 200 to Rs. 1,500.

SHRI R. V. BADE: Tamil Nadu
Government has come up with the* 
Bill that nobody should be sent to 
jail at all.

SHRI BAHL: My approach is also 
the same. Under the Land Revenue 
Act the Assistant Collector First 
Grade can give ten days’ imprison
ment and the Collector can give im
prisonment for 30 days. The period 
of confinement is longer. It should 
also be reduced in proportion to the 
amount and sortie norms may be flxed 
because six weeks or six months 
period is too much.

The argument of Tamil Nadu Gov
ernment is that the whole law is 
based on British Law. It is the capi
talist law.

MR. CHAIRMAN: Let us not dis
cuss that way.

Let the witness tell us whether he 
agreas with the provision made by  
the Tamil Nadu Government or not?

SHRI BAHL: I agree.

MR. CHAIRMAN: If a citizen fails 
to fu ^ l the commitments in a decree 
against him. should he be imprisoned 
or not? I am asking from the civi? 
liability point of view and as a 
general principle that should be 
adopted.

SHRI BAHL: I would submit that 
you reduce the period of confinement 
and also enhance the exemption limit-

MR. CHAIRMAN: But the basic 
principle is whether you agree with 
that or not?



47
SHRI BAHL: It anybody is fui^n- 

cia lly  weak, that is, the fault of the 
•State.

Clause 24, sub-clause (a): There
may be persons with less than 
H3. 500!- income, but may not fall in 
the category of an agriculturist or a 
labourer or a domestic servant. 
Therefore, any person earning less 
than Rs 5001. shouid be exempted.

Sub-c'ause (c ): The suggestion is 
that ‘two hundred and fifty rupees 
-and two-thirds o f the remainder’ 
should be substituted in place of ‘two 
hundred rupees and one-half of the 
remainder’. My suggestion is that it 
should be enhanced to Rs. 500|-.

Clause 27: It :s mentioned: “The 
following clause shall be inserted. . .

(e) to hold a scientific investiga
tion. . What is meant by it? I hare 
read the exp’anation, but nobody will 
refer to the explanation.

SHRI V. V. VAZE: During the
•course of a particular case, some 
question may atise, where some 
scientific investigation may be neces
sary, for example,, quality of the 
clay has to be determined. Or say in 
mining operations the percentage of 
ferric salt or bauxite in an ore may 
b e  necessary to be determined. You 
may have to take sample and find 

out the percentage.

MR. CHAIRMAN: Please see page 
J03 of the Bill. It is mentioned:

. . .  “The section is being amended 
to confer a power on the court to 
issue commissions for conducting 
scientific inquiries when such an 
enquiry is needed for determina
tion of any issue before the 
C ou rt...”

As the Law Secretary explained, a 
particular suit may arise about the 
details of day. In that case, the 
court will be competent to set up a 
Commission. _

SI1RI HAHL; Wheji it relates fo
a-count matters,’ what will happen?

SH'Xtl V. V. VAZE: Even today a 
commission can be appointed for chat. 
1/ you want to be specific and some
thing more to be added, it is a 
different thing. It can be even about 
flow of water. In that case, a theo
dolite survey may be necessary.

~SHRI BAHL: Clause 29, Section 82: 
'On the basis of Section CO, I propose 
that it should be deleted. I do not 
agree with this amendment.

Clause 34, Section 90: The amount 
may be raised to Rs. 500j- instead of 
Rs. &00|-.

Clause 47, Section 132: I submit 
that the protection which is alrefedy 
available tco the Women should 
continue.

MR. CHAIRMAN: The proposal is 
that this section should be omitted. 
This section reads:

“Women who, according to the 
customs and manners of the 
country, ought not to be compelled 
to appear in public, shall be 
exempt from personal appearance 
in Court.”

SHRI BAHL: This is sub-clause 48. 
Here I think the period of 14 days is 
alright. If it is proposed to be raised 
on the basis of the practice prevalent 
in the U.K. that is a different matter.

Then it is stated under Clause 50 
as: Sec. (141)

44Explanation— in the section the 
expression proceedings’ includes 
proceedings under Order IX but 
does not include any proceeding 
under article 226 of the Constitu
tion.”

I do not know why this explanation 
is necessary.

SHRI V. V. VAZE: What is your 
suggestion? Should this clause &PPhr 
or not? It is also a civil proceeding, 
as a matter of fact.
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SH gl BAHL: Section 141 talks
o f civil proceedings. We have to see 
the practical position. Unfortunately, 
nobody has defined it. I am sorry to 
say this. In the judicial field some
body is taking it in this way and 
within a month you will find a differ
ent view is taken by somebody. So, 
my submission is that under Explana
tion the words “but does not include 
any proceeding under article 226 of 
the constitution*’ should be omitted.

MR. CHAIRMAN: Supposing the 
Explanation is dropped..........

SHRI BAHL: It is not necessary.

MR. CHAIRMAN: The purpose is 
to exclude this and not to include..  • •

SHRJ BAHL: I am submitting, the 
practical difficulties which may arise.
It runs. counter to the section itself. 
After all the real interpretation is the 
intention of the Legislature and the 
intention of the Lftdtelfetute is very 
clear, that is to minimise the hard
ships to litigants and in our anxiety 
just to confirm the views of the High 
Court we should not ignore the real 
intention.

Clause 51, section 144: I have just 
made one remark, that is the source 
o f trouble. Sometimes only on the 
plea of 144 stay orders are not grant
ed by the Court “No you can go in 
for restitution’* Suppose the decision 
is such that the defendent loose the 
case. Ultimately the appellant again 
has to run to the Court to file restitu
tion proceedings not only three or 
four times but several times. It is a 
source of trouble. Section 144 is also 
a cause of delay in the matter of dis
posal of the case. In the name of res
titution, the matter does not cease 
there but it goes on. The man who 
has taken the possession, loses the 
case and the person who had given the 
plosfcession, although wing 1(he oaseh 
again runs to the Court for getting 
the given possession. This is my ge
neral observation’

MR. CHAIRMAN: What are your 
views?

SHRI BAHL: CTiere should be a
norm to the use o f powers so far as 
restitution proceedings are concerned.

MR. CHAIRMAN: When we make 
a law, we presume that this should be 
administered by a competent judge.

SHRI BAHL: I am not referring to 
any particular person.

SHRI R. V. BADE: Please refer to 
Clause 51— Section 144—  at page 108 
of the proposed bill. Here the order 
shall be substituted. This is the 
view taken because some High Courts 
and the Supreme Court have taken 
different views. The bill makers have 
accepted the rule taken by one High 
Court.

SHRI BAHL: Firstly, so far as the 
Allahabad High Court's view is con
cerned, it is correct in principle. 
The view taken by Allahabad High 
Court is the correct view. I am sub
mitting that this exercise o f power 
under Section 144 should be curtailed 
Because of it, stay orders should not 
be delivered.

Clause 53. A  new provision has 
been made. If it applies to a lower 
court, it will increase the work. This 
is a prevailing practice in the Supre
me Court. If you want to apply it in 
the lower court, then you will have 
to provide sufficient staff over there. 
In the Supreme Court, it is possible. 
Even in the High Court, there is no 
procedure for caveat. But practical 
difficulties will arise, so far its im
plementation part is concerned.

MR. CHAIRMAN: As far as the 
Supreme Court is concerned, you 
agree. But as far as the lower court 
is concerned, you do not want that 
it should be implemented there be
cause of certain practical difficulties.

SHRI BAHL: You confine it upto 
the High Court. I do not want it in
the lower court. In the High Court,
the work is comparatively less. It
is a question of right being given to>
the other party; it is not a question of 
power.
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SHRI R. V, BADE: You mean to 

say that the right of the lower court 
should net be there.

SHRI BAHL: That will create un
necessary work for it and also for 
the litigants.

MR. CHAIRMAN: Most of your 
points have been covered in this dis
cussion. Now, you can draft a code and 
send it to the Committee and we will 
see what can be done I' appreciate 
that you are very serious and cons
tantly so for the last several years. 
If you can put it in a concrete form 
and send it to us, we will examine 
it. So far as the general principles 
are concerned, they are all right.

SHRI R. V. BADE: But the learned
witness has not said anything about 
Section. 80.

MR. CHAIRMAN: So far as the 
general principles are concerned, he 
will give us a note and we will see 
what can be done about them. So far 
as his memorandum is concerned* we 
have taken note of what he has men
tioned on page 2. You kindly also 
send us your concrete proposals re
garding all clauses so that we may 
consider them lat the appropriate 
time. You have also mentioned about 
a new code that you envisage. That 
is a separate thing. That you may 
take up at a later stage. But, first 
o f  all, we request you to send us all 
those things mentioned above by 
6th February.

Mr. Bade, regarding section 80, he 
has agreed with its omission.

SHRI R. V. BADE: But what is
his experience regarding serving the 
notice?

SHRI BAHL: My experience is
that nobody bothers to reply

to Section 80 notice. I have also 
practised at least in the district 
cour.s.

MR. CHAIRMAN: It has not 
served its purpose.

SHRI R. V. BADE: What about
U 5? . 'J

5HRI BAHL: It should be scored
off; it is unnecessary. In 1970, when 
I appeared befpre the JC on the 
Code of Civil Procedure (Amend
ment) Bill 1968 at that time, I also 
suggested the same thing.

SHRI R. V. BADE: What is your
opinion about the existing Civil Pro
cedure Code which has been there 
for the last about 70 years?

SHRI BAHL: Age is not the crite
rion. At the moment, we have to 
see what the society needs. After all, 
society is the source of law, not the 
society which was three hundred 
years ago but the present society. 
Under the present-day conditions in 
which we live, people feel that justice 
should be done in time and time 
alone. After all, time is the essence 
of relief. It is a complicated process; 
which we are having in the country 
today. Even in other countries, there 
is a re-thinking about this. I am 
going to point out about this. There 
was a delegation from UK recently. 
Certain Advocates solicitors were 
visiting the Supreme Court. They 
were also telling us that their system 
also requires re-thinking. The mere 
fact that an enactment has been there 
for so many years should not be the 
criterion to uphold it.

SHRI R.V. BADE: What is hap.
pening in India? The power of 
money or the strength of money is 
very much there in the mofus- 
sils. The High Courts are al
ways pressing for the speedy disposal. 
Do you think that speedy disposal of 
cases at the cost of justice is good? 
Do you want that there should be 
speedy disposal at the cost of justice 
and at the cost of illiterate persons?
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What is your opinion? Eighty per 
cent of the population in India is 
illiterate.

SHRI BAHL; I would say that 80 
per cent of the people cannot afford 
to go to the Courts. It is so costly 
and so time-consuming that one is 
feared o f going to the Courts. May 
I just read the fore-word which is 
contained the book entitled ‘Critic of 
English Civil Procedure*. This book 
is by Sir John Foster KBEQC Chair
man o f Committee. In the fore-word, 
Lord Devlin says:

 ̂ - *'J believe that a lawyer would 
'welcome as better than nothing a 
simple process producing quick 
results even if it involves a de
parture from traditional methods.’’

MR. CHAIRMAN: Your view is
supported by the fore-word. Now, I 
would like to invite your attention to 
your memorandum, Page 2, wherein 
you have stated:

“Omission of Section 115 is all
right. I also suggested in my memo
randum dated 28-1-1970. But unless 
A r  icle 227 is suitably amended I 
am afraid the proposed Bill will 
not achieve the object. I rather 
suggested Revision etc. from inter

locutory orders be stopped, as these 
orders can be agitated in Appeals 
in view of Supreme Court's de
cision in 1960(3) S.C.R. P. 590. So 
far it has been held that scope of 
Article 227 is narrower than Sec
tion 115 of he C.P.C. Hence the 
difficulty will arise unless Article 
227 is suitably amended.”

I would request you to send to us, in 
wha*. manner, in what form, you 
suggest that Article 227 should be 
amended. Your agreeing to the omis
sion o f Section 115 seems to be condi
tional v; poii the amendment of Article 
227. I would like to know, in what 
manner you would like Article 227 to 
fee amended.

SHRI BAHL: I will send this.

MR. CHAIRMAN: Hon. Members,
I think, so far as the general princi
ples are concerned, to my mind, the 
learned witness has covered the main 
grounds. I have asked him to send 
us in a concrete form the two things 
which I have distinctly made out ear
lier. Hon. Members may seek clari
fications.

SHRI RAJDEO SINGH: My point
is the most simple one, about arbitra
tion. This is also process. In my 
opinion, if it is effectively resorted to, 
that can heal the wounds of justice 
between the parties. This will also 
save time and cost. It is also a fact 
that up to this time, arbitration has 
not been popular. Do you agree with 
this?

SHRI BAHL: Yes.

SHRI RAJDEO SINGH: I would 
like to have your suggestions so that 
this process can be made more effec
tive.

SHRI BAHL: For that, I think,
independent tribunals should be set 
up. Instead of referring arbitration 
to all and sundry, there should be 
arbitration tribunals. At the moment, 
arbitration is not effective. There are 
two reasons. You also know it. 
Sometimes, arbitrators are the persons 
who are interested in either of the 
parties. So. mv suggestion is that 
there should be arbitration tribunals 
and the disputes arising between the 
parties can be referred to these duly 
•constituted tribunals under the Arbi
tration Act or a Special Act.

MR. CHAIRMAN: I think you have 
covered all the questions, not only in 
regard to the questionnaire from our 
Committee but the other questionnaire 
which you have very rightly incor
porated here. We are grateful for it. 
We will take all your suggestions into 
consideration not only in regard to 
the present Bill but also in regard to 
the Code which you will be sending 
us—I am repeatedly saying this.

SHRI BAHL: I am glad. ~
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MR. CHAIRMAN: I am very much 
impressed. At page 3 of your memo
randum, you have stated:

“New C.P.C. may be written to 
achieve the object. My humble 
services may be availed of for this 
purpose.”

Now, I am trying t# take advantage 
o f  this.

SHRI BAHL: I am grateful to you. 
I think I will prove equal to the task.

MR. CHAIRMAN: If you kindly
•do that, it will be helpful to us and 
.you will have the satisfaction that we 
have something to work on and see 
whether it could be simplified. 1 
'entirely agree with you that justice 
should be fair and quick. Justice de
layed Ls justice denied. AU these 
things1 are there. The question is, 
Whether these provisions are adequate 
to meet our objectives. Your opinion 
is that they are not adequate, and 
therefore, you strongly feel that there 
should be a new Code. Since you 
have givon some thought to it and 
put sustained labour in regard to this, 
it is only logical that you should 
undertake this task.

SHRI Ji. V BADE: Nobody looks 
to this p. >verb, justice hurried is also 
justice donied. It is also there.

MR. CHAIRMAN: Thank you, Mr. 
Bahl: on behalf of myself and of 
the Com-niUee for the trouble you 
have taknn now and earlier when 
you gave* evidence before the previous 
joint select committee. I hope that 
we will have the satisfaction some 
day that your labour has been re
warded.

SHRI BAHL: May I repjy before 
leaving, to the point made by the 
hon. Member viz, that “Justice hur
ried is iustice denied?** By this, 
does the hon. Member mean to say 
that there shou7d be no hurry? May 
I quote the case where a person may 
have to take possession of a house?

SHRI R. V. BADE; Don’t take the 
instances in cities; but take those of 
the mofussil areas where people have 
to travel 40 or 50 miles by cart. In 
such cases, the court might say that 
there has been delay and that the 
time is over.

MR. CHAIRMAN: May I amplify 
the hon. Member's question? Is it 
correct to understand, when you say 
that justice should be quick, that it 
may not be fair and just? When you 
insist on quick disposal, you do not 
mean to sfiiy— I think—that it would 
lower the quality of justice. Is this 
the correct understanding of your 
position, Mr. Bahl?

SHRI BAHL: You are referring to 
a cast* where a person comes from a 
long distance. I am also a villager 
and not unmindful of the situation 
prevailing in the rural areas. In such 
cases, the fault would lie with the 
judge and not with the system. There 
is a provision in the rules Of the High 
Pourt that the matter should not be 
dismissed in the early hours of the 
day. Practically speaking, they are 
dismissed even in the cities in the 
early hours of the day due to the 
personal whims of the judge. There 
are systems and functionaries. Some 
functionaries may be good and others, 
bad. If any judge dismisses cases in 
the early hours of the day, the fault 
does not like with the system. It is 
the fault of the judge since he does 
not wait for the party. I also realize 
the difficulties of the villagers. To 
meet them, we shbuld shift the court 
to the block-level; e.g., if my infor
mation is correct, I think they have 
been transferred in Punjab and some 
other States, even to the tehsil-levei. 
But that has nothing to do with the 
question of meeting out justice.

MR- CHAIRMAN; I think you have 
made youtr position very clear, vib 
that justice should be made fair, but 
it should be quick.

SHRI BAHL: Thank you too, Sirs; 
for the patient hearing.

(The witness then withdrew)
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II. Shri K. Sub(ramanyans Secretary, Popular Hospital Committee, Tiruvilwamala.

I The witness wa$ called
MR. CHAIRMAN: Before we enter 

into the evidence properly, I would 
draw your attention to the direction 
which governs evidence before our 
Committee. It says that your evi
dence shall be treated as public and 
is liable to be published, unless you 
specifically desire that all or any part 
of the evidence given by you is to 
be treated as confidential. You shall, 
however, note that even though you 
might desire your evidence to be 
treated as confidential, such evidence 
is liable to be made available to the 
Members o f Parliament. I hope you 
have no reservations, Mr. Subrahman
yan.

SHRI SUBRAHMANYAN: No Sir, 
servationS, Sir; I have already noted 
it.

MR. CHAIRMAN: Are you an ad
vocate?

SHRI SUBRAHMANYAN: No Sir, 
but I have worked in the high court 
of Tanzania as a higher executive 
officer.

MR. CHAIRMAN: It is not neces
sary that a person giving evidence 
before us should be a lawyer. Any 
citizen can do so. We have made it 
very clear. Now, Mr. Subrahmanyan, 
we have your memorandum before 
us. You have also replied to the 
questionnaire. In this oral evidence, 
you are welcome to explain or high
light any of the points which you 
might like us to hear in person.

SHRI SUBRAHMANYAN: I retired 
from service in Tanzania. After 
Afrikanization, we had to leave. I 
am out of profession for the last ten 
years. I am not employed. I get a 
pension. As far as the bill is con
cerned, I consider that the amend
ments made in the bill have gone 
very far in reducing delays. I have 
nothing much to say about them. But 
what I am worried is that w e do not 
have sufficient number of court® to 
put this law into practice. What we 
have at *he moment in this country 
are muni iff courts on taluka basis. I

and he took his seat]
am told by an advocate in W adak-
kancheri that a simple case takes 5 
years in that court to be decided. 
When I was in Tanzania in charge of 
a district, I did not allow ev6n a- 
month, after a plaint was allowed.

It is so simple to get a plaint filed
and the summons issued*. But in
India it takes five years, which is ridi
culous. It means there is no 'justice* 
People outside will wonder what we 
are doing.

I am very much impressed by the 
way this has been improved because 
I find that some of these things are 
just what we did in Tanzania not n ow  
but 20 years ago. I have worked n o t 
only on the civil side, I am talking, 
generally about the law. In 1947 it
self we had introduced this probation. 
It is 'th e  Indian penal Code and the- 
Criminal Procedure Code which were 
accepted there. We are going further 
ahead o simple matters, to make- 
things comprehensible to the ordinary 
men to enable him to fight his own 
case without having to go to an ad
vocate. It is not necessary and it 
will be better to defend a case with
out an advocate because we may have 
so many other cases to attend to and 
he may not want to go the way you 
want to go.

We live a simple life in which we 
enter into some transactions with other 
people. We have got small claims 
and disputes. It is only the companies 
which are involved in complicated 
cases and they can employ advocates 
or get the case delayed, but for the 
common man, his immediate need i®1 
that he must get the money due to 
him or that is client should Ray him 
his bills. These are matters which 
are very important and the cases 
should not, therefore, be delayed.

SHRI R. V. BADE: Are the people 
in Tanzania educated or illiterate.

SHRI SUBRAHMANYAN: Many
have migrated from India. Even the 
uneducated people have their own 
courts in the villages where they
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have * civil procedure and get the 
claims settled. Within radius of four 
miles you have a Court where you 
can decide a case up to Rs. 1,000 in 
value, where they can punish a man 
in a criminal case with imprisonment 
up to eighteen months. So, our aim 
is to get cases settled by a simple 
procedure. But I find that the Courts 
are not well placed in this country. 
We have got a lakh of people in our 
own taluk and we do not have a 
Court nearby. For that we hare 
to go 51 Kms. and wait day after day 
to see what happens.

I am the Secretary of this Hospital 
Committee. We bought land to build 
staff quarters. Someone is encroach
ing unlawfully and we wanted to 
clear him. We compromised by agree
ing to pay him Rs. 100 cash compen
sation and land elsewhere so that he 
can shift his tea stall, but later on he 
withdrew. It does not come under 
the Land Acquisition Act. It i$ mere 
trespass. I consulted an advocate and 
he said that I had to file a case in the 
Munsiff’s Court. I asked him how 
long it would take and he replied 
that it would take atleast five years. 
This is my experience in this country.

I welcome the impovements in this 
Bill, especially the summary proce
dure under Order XXXVII, but it 
should apply to all cases.

MR. CHAIRMAN: If I have under
stood you correctly, your suggestion 
is that the Civil Procedure Code 
should be made as simple as possible, 
that the Courts should be dispersed 
in the rural areas, s6 that they are 
within easy reach and the disposal 
of the civil suits and proceedings 
should be quick so that {people get 
justice without much delay.

Secondly, the citizen or the litigant 
need not1 necessarily be at the mercy 
o f the lawyers and should be enabled 
to appear before the Courts himself 
and get Justice.

SHRI SUBRAHMANYAN: Yes. We 
know how to take a pill for headache,

but we still go to the Doctor. Like 
that, if people want, let them go to 
the advocates. So many Negroes, 
especially ladies who have not seen 
the outside world, have gone to 
Courts in matrimonial and divorce 
cases.

Clause 87, relating to Order XXXVII 
provides for summary procedure, 
but it lists various kinds of cases to 
which it will apply, I suggest that it 
can be made to apply to any case, ac
cording to the choice of the plaintiff. If 
it goes for defence, then pleading 
will be necessary, and the jusual course 
yill apply.

MR, CHAIRMAN: Initially, all civil 
suits and proceedings, according to 
you, should be treated on a summary 
basis and pleading should start only 
if they are contested.

SHRI SUBRAHMANYAN: So that 
the man can get quick redress. If it 
is an important case and the, Court 
feels that defence is necessary, then, 
the usual course can be adopted.

MR. CHAIRMAN: In Tanzania have 
they got a Civil Procedure Code.

SHRI SUBRAHMANYAN: They
have applied bur Indian Civil Proce
dure Code. They might have revised 
it now. I have worked on the same 
Code. My suggestion is that this 
should, not be enlisted in a number 
o f cases.

MR. CHAIRMAN: You said that in 
Tanzania this was made more simple 
by necessary modification and you 
want that this country should adopt 
that system. That is your main evi
dence before us.

SHRI SUBRAHMANYAN: Yes.
When it comes to the stage o f sum
mons, the female members o f the de- 
fendent could be served.

MR. CHAIRMAN: 'female or house
hold’ that should be adequate.



54

SHRI SUBRAHMANYAN: Thai is 
a complete service.

MR. CHAIRMAN; Would you also 
•suggest that along with person’s ser
vice, service by post should also be 
ithere.

SHRI SUBRAHMANYAN: Yes.
That means, he gets intimation that 
there is a case.

MR. CHAIRMAN: You mentioned 
in your statement that in Munsiff s 
Court simple cases were pending for 
five years. What are the various rea

sons for such delay?

SHRI SUBRAHMANYAN; I do 
not know.

SHRI R. V. BADE; In India the 
conditions are different. My area is 
an Adivasi area, There the people 
are illiterate. They put thumb im
pression. There, for five miles there 
is no post office at all. There, the 
fleon goes, takes the signature and 
comes back. When there is hearing, 
the summons do not come. If the 
suit is filed in hundi, then he need 
not come and the money-lender takes 
the decree.

SHRI SUBRAHMANYAN: That is 
why, I said that we must have courts 
ion a local basis.

MR. CHAIRMAN: The Civil courts 
should be so located that it will come 
•within the reach of the people and 
.courts also should be made 60 simple 
that one can have justice from the 
court direct.

SHRI R. V. BADE: Within how
many miles a court should be there?

SHRI SUBRAHMANYAN; Within 
10 kilometres distance.

MR. CHAIRMAN: At ihe moment, 
all over the country there is a Pan- 
chayati Raj and some o f  the States 
under the Panchayat Act, have pro
vided for fry ay a Panchayat. Do you 
agree with this idea? _

SHRI SUBRAHMANYAN: These
Panchayat Courts will have limited 
jurisdiction. They should be given 
powers of first class courts.

MR. CHAIRMAN: I think, your 
suggestion is that there should be 
Nyaya Panchayatt Taluka Panchayat 
then Tehsil Panchayat and then Dis
trict Court.

SHRI SUBRAHMANYAN: Yes.

The fourth question I could not un
derstand. I think, no court should 
be allowed to interfere with them. 
Regarding Question No. 5, I will em
phasise that the courts should be 
within the accessible reach of every
one. We cannot condone the court 
fees, because they will also have to 
earn some revenue.

MR. CHAIRMAN: Court fees differ 
from state to state. If they are ex
orbitant?

SHRI SUBRAHMANYAN: We must 
have a uniform rate throughout India.

MR. CHAIRMAN: Do you agree to 
tot&l abolition of court fee?

SHRI SUBRAHMANYAN: No, it
will be abused. It must be uniform 
and nominal.

MR. CHAIRMAN: So far as money 
suits are concerned, it is a certain 
percentage of the value.

SHRI SUBRAHMANYAN: I do not 
agree there. It will be impossible 
for them to come and sue. He may 
only get a portion of the amount.

MR. CHAIRMAN; Do you suggest 
this principle to be adopted in block, 
taluk or Panchayat level so far as big 
fcuits are concerned? The main object 
is to see that the common people get 
quick and easy justice. Complicated, 
big suits are another matter.

SHRI SUBRAHMANYAN: They can 
go to district courts. They may need
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a specialist, judge or experienced 
magistrate.

MR. CHAIRMAN: In our country, 
we are trying to make a distinction 
between the common people and affl
uent people. Suppose court lee is 
fixed accordingly, that for petty cases 
of the common people, it should be 
nominal.

SHRI SUBRAHMANYAN: For pet
ty cases, it should be nominal.

MR, CHAIRMAN: I do not know 
whether it would be feasible.

SHRI SUBRAHMANYAN: Above 
3,000 may go to the district court. It 
will 'be ad valorem. Where the court 
is within reach of the man, both 
in regard to physical distance and 
the expanse factor, then the cost of 
litigation automatically goes down. I 
do not say advocates are not neces
sary. They are doing a wonderful 
service. But advocates should not be 
made indispensable. They may bet
ter go to higher spheres and not waste 
time on trifle matters.

SHRI R. V. BADE: If advocates are 
dispensed with, it will be a fool’s para
dise. The judge may not understand 
the language of, say, adivasi litigants. 
Suppose a decree is passed on persons 
living below Rs. 30 or Rs. 40, should 
they be sent to jail for not paying?

SHRI SUBRAHMANYAN: I see an 
amendment that no person with a 
debt of Rs. 250 need be arrested. We 
can increase it to Rs. 500. They do 
this in Tanzania,

SHRI R. V. BADE: Should Govern
ment provide advocates to those who 
cannot afford to engage them?

SHRI SUBRAHMANYAN: Once
you bring the courts to the block 
level, naturally some advocates will 
migrate to those some places. Adivasis 
will get that benefit.

SHRI R. V. BADE: You say advo
cates should not interfere.

SHRI SUBRAHMANYAN: Not
necessarily. Advocates would natu
rally migrate to the villages, not allr 
but some.

About free legal aid, nobody should 
be given it. He can get a loan from 
a Rationalised bank which he will 
only be glad to repay with interest.

MR. CHAIRMAN: Even if it be a 
loan, that becomes an aid. Suppose 
a particular defendant is handicapped. 
A  particular1 citizen is being harassed 
by an affluent piarty. Suppose he can
not defend his legitimate claim due 
to indigent circumstances?

SHRI SUBRAHMANYAN: It should 
never be free. He can be helped by 
nationalised bank or other agency.

.? *
About free supply of copies of docu

ments etc. No, the cost must be only 
nominal, the paper value and mini
mum time needed to type it.

MR. CHAIRMAN: A certified copy 
has to be made. This involves cost.

SHRI SUBRAHMANYAN: We only 
make it when there is a request for 
it.

SHRI R. V. BADE: Only if they go 
in appeal, there is the question of 
copies. In the lower court, there i& 
no question of copies.

SHRI SUBRAHMANYAN: Anybody 
would like to have copies of proceed
ings as soon as the case is over. I 
would like to have a complete record. 
Only in the case of appeal, you go in 
for a certified copy of the judgment.

About preliminary objections being 
heard along with the merits of th^ 
case, this has been well done in these 
amendments. The p|rovision for re
view is necessary at the block level 
because most of the panchayat court 
magistrates are unqualified. They 
may go wrong in matters of funda
mental jurisdiction. So review will 
be necessary only at the block level
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over village courts. My request at 
the end would be that you should 
make use of your good offices with 
the Government to establish a civil 
court at least at the block level. I 
have been fighting for this by writing 
to the Ministries of the Government 
o f India, the President of India, MPs 
and so on.

MR. CHAIRMAN: May I, on behalf 
o f  the Committee, thank the witness

for the trouble he has taken ia ap
pearing before us and giving valuable 
suggestions?

SHRI SUBRAHMANYAN: I shaU 
be happy if they are implemented. 
There is nobody above you in thi* 
matter. Thank you.

(The Committee then adjourned).
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Shri Durjodhan Dash, Deputy Secretary, Law Department, Government 
of Bihar, Pain.

(The witness was called in and he 
took his seat)

MR. CHAIRMAN: Mr. Dash,
before you give your evidence before 
the Joint Committee, I would like to 
draw your attention to Direction 58 
of the Directions by the Speaker 
which governs evidence before this 
Committee. Your evidence will be 
treated as public and is likely to be 
published also. But if you desire that 
any part of your evidence should be 
treated as confidential, we will do so.
Even in that case, it will be made 
available to the Members of Parlia
ment.

SHRI DASH: I have already noted
it.

MR. CHAIRMAN: We have received 
your written memorandum and also 
the reply to the questionnaire. Now, 
you are welcome to elaborate any 
important point that you have made 
in your memorandum.

SHRI DASH: As I have already 
said in my memorandum I have ap
plied my mind to the aspect of delay 
in the disposal of civil litigations.
Therefore, I have mad* some sug
gestions as to how to Ho away with 
the delay.

There are alread- several propo
sals in the draft Bill with which I 
am in agreement. Apart from that, SHRI DASH: 60 days after the
I have made some other suggestions. date of the service of the summons*

The point that I would like to high
light is, whether it is necessary and 
possible to restrict different parts of 
a civil proceedings in the court to 
limited periods. I have suggested that 
summons issued by the court must be 
returned after service within 30 days. 
Any person who is found to be res
ponsible for any delay beyond that 
period should be punished for dis
obedience of the order of the court o f  
issue of the summons.

A fter this is ensured, the next 
stage is the filing o f the written 
statement by the defendant. At this 
stage also, a lot of delay is caused 
due to the fact that the defendant 
takes adjournments for submitting 
his replies after filing his written 
statement. In that case also I have 
suggested that he should not be given 
time beyond 60 days. In mv opinion, 
that period is sufficient even in a big 
litigation to get ready with the writ
ten statements.

MR. CHAIRMAN: So. you sug^est- 
e:l that a time-limit of 30 days should 
v>o pre^ribed under a new Section 
29A. You also suggest for default in 
serving th* summons, the person res
ponsible for the delay bevond that 
time-limit should be punished.

Then, you have suggested 60 days- 
for filing written statements.......
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Then, the further proviso is that 
the order passed by the court should 
bp final. It should, not be apt>ealable. 
I f  it is not made final, what happens 
is that t^e party interested in delaying 
the disposal of the suit goes dn for 
revision or appeal. These are inter
locutory orders. It will npt cause any 
injustice if at this stage an appeal or 
a revision is barred or restricted.

MR. CHAIRMAN: You suggest
that it should apply to Section 29A 
where you have suggested 30 days’ 
time-limit.

SHRI M. C. DAGA: This cannot be 
provided in the Act. It is an admini
strative matter. The serving of sum
mons is an administrative duty which 
he has to perform. How can it be 
incorporated in the Act itself? You 
mean to say that if he is not able to 
serve the summons, he should be 
punished? I say, this is an adminis
trative matter and, generally, the 
courts do take action. This cannot be 
provided in the Act itself.

SHRI DASH: If fie sends a report 
that he went to the spot and did not 
find the defendant arid for that he 
records the statement or signature of 
witnesses, certainly it cannot be 
negligence for which he should be 
punisfiable. But if a jnan is res
ponsible for deliberately or wilfully 
delaying the matter, that is, return
ing the process within that period 
after service, he should be made 
punishable.

SHRI M. C. DAGA: It is a relation 
between the master and the servant. 
The Civil Judge can take action 
against his employee. It is an ad
ministrative matter.

SIGH DASH: In all cases it may 
not be the process server or the pro
cess server of the court pf issu$ it 
may be a process server o f a foreign 
court.

C. DAGA: Regarding the 
next W>int, when a summons is fisu- 
ed it is always written there ttjat the 
party must come on tha{ clay with his 
written statement. And now in tfee 
progressive law that we are matting 
we have provided:

“Provided that in apprppriate 
cases the court may direct the de
fendant to file .the written state-* 
ment o f his defence, if  tiny, ori the' 
date o f his appearance and cause an 
entry to be made to that effect in 
the summons.”

SHRI DASH: I have suggested a 
further proviso after that.

SHllI M. C. DAGA: Why do you
say sixty days. What is your crite
rion for giving 60 days?

SHRI DASH: In *iy  oplniort W
days is a sufficient pcffiod to tfrefterfc 
a written Statement even ifi eoriJpH '̂ 
cated matters. " *

SHRI M. C. DAGA: That means
the court will get a written statement 
In 90 days. ■

SHRI M - R  SHUKLA: Will , this
section 29A, which the Witness U 
suggesting, be in the amended Bill> 
where will it be? .

SfiR i DASft: it will be after sec
tion 29.

SHRI M. P. SHUKLA: Will it be 
section 29A to the Code itself?

SHRI DASH: Yes.

SHRI M. P. SHUKLA: But section
29 speaks of service of foreign sum
mons.

SHRI M. C. DAGA: How can you 
put this after section 29 which speaks 
of service o f foreign summons?

BAR, CHAIRMAN: It should be after 
section 27.

SHRI DASH: It may be section 27A.
1002 LS—5
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MR. CHAIRMAN: It will be put in 
the appropriate place but your idea 
is about time to be stipulated.

SHftI R. V. BADE; Does he mean 
to say that the summonses which are 
issued in the mofussil should be re
turned within 30 days? The summons 
server is given 10 or 12 summons to be 
served and nbt only one summon. 
Therefore it may not be possible for 
him to serve all the summons within 
30 days. What is his explanation about 
that? ,

SHRI DASH: It is the duty of the 
Nazdrat to distribute processes to a 
particular process server in such a 
manner so that he can serve them 
within that period.

MR. CHAIRMAN: In other words 
you suggest an increase in the streng
th o f  the process-servers. But your 
main point is that this time limit 
should be fixed and adhered to.

SHRI DASH: Yes.

SHRI SISODIA: Regarding this
Order 6 rule 1 his suggestion is that 
in no case the court shall allow time 
to the defendant beyond sixty days 
after the date o f the service of the 
summons. Suppose the court has or
dered that copies o f  the documents 
may be filed but he has not submit
ted the copies and the defendant is 
not in a position to file the written 
statement within the sixty days. In 
that case, it will create a hardship ra
ther than give any facility or curtail 
the delaying tactics. What has the 
witness to say in this connection?

SHRI DASH: A copy of the plaint 
accompanies the summons and the 
defendant receives the copy of the 
plaint along with the summons. That 
is the rule and after reading the* 
plaint, he can note the claim made 
against him and then if he has to 
procure papers and documents etc.,’ 
and if he has to even call for docu
ments which are in the possession of 
the plaintiff, he can do it sufficiently 
and adeiuately within that period.

Even if he is to -procure papers from 
outside or from anywhere-else, he ca n 1 
do it within sixty days. I do not think 
it will not be possible for the defen- ’ 
dant to prepare his written statement 
within two months after receipt o f the 
copy o f the plaint which speaks in 1 
full and in detail about the claim 
levelled against him.

MR. CHAIRMAN: Would you like 
to give any discretion to the court so 
that if any reasonable grounds are 
shown, the court may consider exten
ding this period of sixty days? But 
your suggestion is that in no case 
shall the period 'be extended beyond 
sixty days.

SHRI DASH: Yes, it is better to 
have a provision regarding such dis
cretion.

MR. CHAIRMAN: He is agreeable 
to giving a discretion to the court in 
exceptional circumstances.

SHRI DASH: You may kindly refer 
to page 3 of my memorandum—para
5. There 1 have said that there will 
be no extension of time except for 
special reasons to be recorded in 
writing by the court. Some such pro
vision can be made here also.

SHRI R. G. TIWARI: Clause 29A—’ 
in our anxiety to expedite disposal of 
the cases w e should also guard against 
such provisions which may create un
due hardship. The proposal in clause 
29A is That the process-servers must 
return the summons duly served 
within 30 days.

SHRI R. V. BADE: My submission, 
is that in every court there are two, 
or three process-servers. Especially in 
the mofussil there are two or three 
process-servers only and they gb on 
serving the summons from village to 
village. Then, how can he return it 
within 30 days? Either we nave to 
increase the process-servers or ' the 
Magistrates should use the discretion. 
Does he say like that?
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SHRI DASH: Generally in a court
o f  the Munsif or of the District Judge, 
the Nazarath staff is adequate to serve 
and return the processes even within 
three weeks. As far as Bihar. I know 
and I have the experience that process 
servers are not expected to remain in 
the mofussil for more than a week or 
fifteen days for serving the bundle of 
processes given to them. The work 
is distributed in such a manner that 
the work can be done within a fort
night so that he can return all the 
processes to the Nazarath which sends 
it to the respective courts.

MR. CHAIRMAN: You still hold 
the view that whatever may be the 
administrative improvement that may 
toe necessary, this time of 30 days 
should be insisted upon?

SHRI DASH: Yes.

SHRI E. G. TIWARI: According
lo  me, there are two major defects in 
the suggested provision. (1) A stric
ture or panel action against the pro
cess server for the simple reason that 
he could not serve within 30 days and 
b e  could not return it after service. 
Now, this provision does not take 
into account the various circumstances 
which really caused the delay in ser
vice. What I am suggesting is that 
in our anxiety to expedite the pro
ceedings. We should not put harsh 
provisions. Here is a case where 30 
days* limit is given to return the 
summons served. This provision does 
not take into account various other 
factors which are generally responsi
ble for the delay in service. The 
moment the process-server fails to 
return it within 30 days he is sought 
to be punished. I think it is a harsh 
provision which is being enacted here.

Then, here we have made a distinc
tion (between one subordinate officer 
and *n officer who is sitting at hig
her grade. This distinction is not cal
led for. Why should not the provision 
specifically say that whoever is found 
guilty for the delay shall be punished? 
W hy do you want to make a distinc

tion between a senior and a jounior 
officer?

MR. CHAIRMAN: The suggestion 
made by the learned witness is that 
there should be a time limit fixed for 
the service of the summons. He has 
also clarified that whatever improv- 
ment may be necessary in order to 
adhere to this time limit, suggested 
by him, should be done. But the time 
limit should be adhered to in spite of 
the difficulties mentioned, the witness 
still holds to the view that the time 
limit must be prescribed and it should 
be 30 days. W e will consider your 
suggestion.

SHRI R. G. TIWARI: If the court 
itself is guilty, then what will happen?

SHRI DASH: This is in those cases 
where the process is received by the 
other outside courts.

We may add ‘if anybody is found 
wilfully negligent’ .

MR. CHAIRMAN: ‘Any person re
sponsible for delay’— that will be t o  
the court to determine.

SHRI DASH: I have suggested this 
provision because this will bring about 
an impression on the mind of the pro
cess serving staff that delinquency 
will be punished.

SHRI R. G. TIWARI: The subse
quent suggestion that discretion be 
given to the court for allowing more 
time for filing the written statement. 
This discretion may cause further de
lay. r

MR. CHAIRMAN: The learned
witness is not in favour of allowing 
discretionary powers. If in a case 
some documents, etc. are to be obtain, 
ed and submitted, the court may do 
so.

His suggestion is that 60 days time 
for submission of written statement is 
sufficient after due service.

SHRI DASH: Another thing is 
about the postal acknowledgement
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I  have suggested .that the court 
should satisfy itself whether the end
orsement on the acknowledgement is 
authentic and genuine. It has been 
generally found that the parties come 
iii collusion with the portman and 
false endorsements are got made.

SHRI M. C. DAGA; How can the 
court And it?

MR. CHAIRMAN: Please answer
the point made by Shri Daga. The 
court suo motu cannot do it. It will 
result in delays. There is provi
sion in the Evidence Act that 
when acknowledgement is receiv
ed, the judge has to believe that 
it has been receipted in due course 
arid the signatures thereon are not 
forged ones.

SHRI M. C. DAGA: If you dis
believe the signatures or have doubts 
then you will have to change the 
evidence act. The court on its own 
cannot doubt it unless the Defendant 
challenges it. Any way we will exa- 
riilfie jfour point. 6ut adeqifete pro
vision is there in thfe Evidence Act.

MR. CHAIRMAN: You suggest at
this stage the court should be bur
dened with the genuineness of the 
service.

SHRI DASH: Then, Sir, after
proposed sub-rule (1) of Rule 17 of 
Order VI the following proviso be 
inserted:

“ Provided that no such altera
tion or amendment of the pleading 
ihall be allowed as will change the 
nature or subject matter of the 
suit/'

SHRI M. C. DAGA: It is already 
there.

MR. CHAIRMAN: Rule 17, as it is
tfiven general power to the court but 
the learned witness wants to limit 
the scope.

SHRI M. C. DAGA: There are au- 
thoritfes of high courts afifi Supreme 

No suit is ev£r amended.

5H ?I DASH: I am aware o% the
fact that there are authorities of the 
High Courts and the Supreme Court 
and it is an established principle o f  
law. What I intend is that it should 
be incorporated in the code itself.

MR. CHAIRMAN: We will examine
it.

AN HON. MEMBER: Sir, I think,
it is proper time since we are con
sidering major changes in Civil Pro
cedure Code to remove all these orders 
and ‘make it section-wise provision.

MR. CHAIRMAN: That we will
taken up after we finish with the 
learned witness.

SHRI DASH: Then Sir, after clause
(d) of Rule 11 of Order VII the fol
lowing clause is humbly suggested to 
be inserted, namely: ’

“ (e) where any document is relied 
on in the plaint, the plaintiff fails 
to comply with the provisions o f  
Rules 14, 15 and 17 of Order VII o f 
the Code/’

I want to add this provision for r<e- 
jection pf plaint. There are already 
four grounds and I have suggested the 
fifth one. Generally^ it is found that 
documents are relied in the plaint 
but they are not produced and ad
journments are sought for filing those 
documents and that is one of the 
causes of delay. Rules 14 and 15 say 
that the documents shall accompany 
tl>e plaint but it is generally found 
tjh^y are not filed alongwith the 
plaint. The plaint should be rejected, 
if they are not filed.

SHRI M. C. DAGA: I draw
yotir attention to Rule 14. The 
court says you produce or men
tion in the list or say it is 
With somebody else, Otherwise 
it cannot be taken as evidfetice. NOW 
Why should the plaint be thrown out 
SupfcOsfc I am to produce 10 documents 
atafd I am prodiicing ft documents you 
sfily the pl&iht should be rejected 
because I have riot produced the tenth
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document. If it is not with me I shall 
■mention in the list that it is with 
Mr. so and so.

SHRI DASH: In that case it will
not be rejected. Then, Sir, if this 
amendment is accepted in that case 
Rule 18 will become redundant.

If additional clause (e) to Rule 11, 
say ‘sixty days’? What is your crite- 
-as suggested by me is accepted, rule 
18 of the Order VII will be redundant 
:and may be omitted.

SHRI M. C. DAGA: Rule 18 is
"very clear. What will happen to 
clause 2 of the rule.

SHRI DASH: Rule 18(2) may be
Tetained; rule 18(1) will be redun- 
"dant.

My next point is tihis. After pro
posed sub-rule (1), rule (1), Order 
VIII, this proviso may be added:

“Provided that no written state
ment or list of documents of the 
defence shall be entertained by 
the Court after 45 days from the 
date of appearance of the defendant 
in the Court except for special rea
sons to be recorded in writing by 
the Court.”

SHRI M. C. DAGA: It is already
there.

SHRI DASH: In rule 8, Order XI,
I have suggested a proviso. The time
limit already existing is almost in- 
•eftective. In Rule 8, there is the 
period of 8 days, hut so many ‘eight 
days’ pass without the interrogatories 
Taeing answered. I have, therefore, 
suggested that no such time shall be 
allowed in excess of thirty days on 
the whole.

What I have attempted is to put 
time-limit at every stage, so that 
there may be a feeling in the mind 
•of the coyrt that he has something 
ip do With thne' factor Also.'

SHJII M. C. DAGA: Why do you
say specifically thirty days here? You

have suggested different time limits 
for various clauses.

SHRI DASH: My main idea is to
avoid delay.

Then I have also made a suggestion 
as far as Order X V Il is concerned.

MR. CHAIRMAN: This is all that
you wanted to submit.

SHRj SISODIA: The learned wit
ness has suggested so many time limits 
binding on the parties to the suit. 
There must be some time limit for 
the court also in connection with the 
settlement of issues, because general
ly the courts are taking mudh more 
time. What is his opinion in this 
respect?

SHRI DASH: Settlement of issues
in practice is a very formal affair. It 
is actually after the written statement 
is filed that. The date of settlement 
for issues is then given and formal 
hearing is made and generally along 
with the written statement, draft 
issues are filed.

MR. CHAIRMAN: Even in the
matter of settlement of issues, the 
dates are taken and it is a long time 
before tftie issues are finally settled.

SHRI DASH: I have not got the
experience in that line.

SHRI R. V. BADE: What About
Section 47?

MR. CHAIRMAN: Have you ap
plied your mind to that?

SHBI DASH: No, Sir.

(MR. CHAIRMAN: If you want, you 
can send tis a written note later On. 
Ncrtr, j  will take your memorandum. 
Kindly see page 4, paragraph 10 and 
section 18.

SHRI M. C. DAGA: Under Section
80, can he tell us how many notices 
hie hâ i received hi Ills Stale rWithin 
one feonth and hbw marijr of tW m  
are answered?
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MR. CHAIRMAN: Regarding Sec

tion 80, you suggest that it should 
be retained. The Hon. Member wants 
to know your experience in settling 
disputes in your State. The main pur
pose is to avoid litigation. Whether 
in your State this Section 80 has been 
applied?

SHRI M. P. SHUKLA: I want to
know the decision of this Committee 
that was taken in Madras. He cannot 
tell you at the moment. Whether an 
action has been taken on this.

MR. CHAIRMAN: I will check it
up.

SHRI DASH: In our law depart
ment, whenever notices under Section 
80 are received, they are examined. 
Whenever we find that there is some
thing wrong on the part of the Gov
ernment, we advise the Collector or 
the department concerned according
ly.

SHRI M. C. DAGA: You' kindly
give me an instance where you have 
advised them.

MR. CHAIRMAN: Regarding Mr.
Shukla’s question, i am checking up 
with our Secretariat. A s far as Sec
tion 80 is concerned, the Bill has 
proposed that it should be deleted. 
Now, if any State Government wants 
to retain it, they must satisfy this 
Committee. If they do not ihave any 
suggestion, then we will apply our 
own mind. But before we do it, we 
are giving an opportunity to the 
people to tell us what are their sug
gestions.

Mr. Dash, in how many ease* you
* have received notices under Section 

£0 and you hey# fettled the cfeiips?
If you have got any suggestion, you 
can later on send to us. >

SHRI DASH: I will send ft.

SHRI R. V. BADE: This Bihar
i (rouble and other troubles will not he 

there if  it is there.

MR. CHAIRMAN: So far as the>
main sections are concerned, you have* 
no other comments to make.

SHRI DASH: No.

Now, Order 21 on page 4 Of the
memorandum.

SHRI M. C. DAGA: It will take
20 more years to do it.

MR. CHAIRMAN: j  have not
understood him. Let us understand
and then___

SHRI M. C. DAGA: I have under
stood him.

MR. CHAIRMAN: You are tO'>
quick. , [

SHRI M. C. DAGA: What he
suggests is this. He says that if the 
decree is passed and the judgment 
debtor does not pay the amount, then, 
the decree court or the court which, 
executes the decree can enhance the 
rate of interest. I say that as a judg
ment debtor, I will never pay the 
amount; let it be enhanced.

MR. CHAIRMAN: In so far as you.
are concerned, perhaps, you are right. 
But, we would like to hear from the 
witness what he would like our Com
mittee to consider.

SHRI DASH: If he wilfully neglects 
to pay and hereby compels the appli
cation for an execution to be made 
by the decree holder, in that case. < 
the penal interest will be imposed. 
This will induce the party to pay f 
before the execution is filed.

SHRI R. V. BADE: My submission
is that, in the civil courts, first, when 
the execution is made and the attach
ment is made, houses are not there,, 
bullocks are not there, movable pro
perties are not there; he has got 
nothing to attach, and therefore, he 
is sent to jail. According to the 
suggestion in the Tamil Nadu Bill, 
the payment and the decree should 
ba, what i* called, evaporated.
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MR. CHAIRMAN: I would like tc
know whether in regard to the pana! 
interest that you haye suggested, you 
would like to make exceptions in 
cases like this.

SHRI DASH: It wil be difficult.

MR. CHAIRMAN: Tfcie question is,
whether in such cases, exception should 
lie made.

SHRI S. K. MAITRA: Kindly s;:p
Clause 14. Provision is already undo. 
Of course, that will not apply to all 
decrees. That will apply to some; 
decrees.

SHRI SISODIA: I would like to
know from the learned witness whe
ther this suggestion will mean amend
ment of the decree and whether it 
will be possible at that stage or not.

SHRI S. K. MAITRA: That cannot 
be done. The provision, is that the 
Court passing the decree may allow, 
but the rate of interest in the post 
decretal period cannot exceed 6 per 
cent. This Bill proposes an amtfrd- 
ment of Section 34 which provides 
that the rate of interest in certain 
cases c?n exceed 6 per cent, but, it 
nhould not exceed * e  rate of irte- 
icst which is allowed by the nationa
lised banks.

MR. CHAIRMAN: Mr. Dash, kindly 
turn to page 5 o f , the Bill. , Please 
See Clause 14. It is stated here:

“To sub-section (1) o f section 34 
of the princijtii! Act, th6 Jollowing 
proviso and { Explanation shall be 
added, namely:—

Mr. Maitra dre^y ypur attention to 
this. Here, the amendment proposed 
in the Bill suggests some enhanced 
interest in certain cases Blit, your 
suggestion at page 5 of your memo
randum is that you want that this 
penal interest should be made appli
cable in all cases.

SHRI DASH: This will not cover
ali cases. .

MR. CHAIRMAN: That does not
cover. But, ever* so, certain amend
ment h ^  been suggested already. You 
want it to be wider?

SHRI DASH: Yes.

SHRI M. C. DAGA: This is be fere
the suit. He says that acter the decree 
has been passed, if the judgment 
debtor does not pay the amount to 
the decree holder, then in that; case, 
the decree holder can pray the Court 
for increasing the rate of interest. 
Is it not?

SHRI DASH: When the execution
ctse is filed . . .  '

SHRI S. K. SttUTRA: That is
wlhat he says. At present, the exe
cuting court cannot, goAbehind the 
decree. It cannot increase the rate 
of interest. But, if the law chang
ed, that can be done.

SHRi M. C. DAGA: ^ow  tan this
be done? The decree is passed by 
a competent court. Now, the exe
cuting court has got a right to incre
ase the rate of interest.

MR. CHAIRMAN: The Court wfcich 
passes the decree can itself increase 
the rate of interest. If we accept this 
and if it is provided in the Code, the 
Courts will hay* to take this into
account.
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M R  CHAIRMAN: We will consi
der this aspect.

So far as the questionnaire is c~n- 
cettied, ydur replies are there. They 
are very exhaustive. You have al
ready covered some of the things in 
your memorandum regarding delays 
etc. You have replied to all other 
things exhaustively. We will exa
mine all these.

SHRI DASH: I would like to add
this in regard to Question No. 10. 
I f  Section 115 is retained, the DisMct 
Judge may also be given the concur
rent jurisdiction with the High Court 
to  exercise the power of jurisdiction 
in respect of suits of a lower valua
tion, and interlocutory orders should 
be kept out of its application.

SHRI S. K. MAITRA: This is there 
in U .P . already.

SIJRI DASH: Up to Rs. 20,000, you 
can do it. Amendment can be made 
t y  the High Court.

SHRI S. K. MAITRA: This is a
substantive provision. High Courts 
cannot make it. Only ru les .. . .

SHRI DASH: About tfre l im it ... .

SHRI S. K. MAITRA: Section 115
ip a substantive section.

DASH: I do not *ay that 
they can change Section 115.

SHRI S. K  MAITRA: You can
make a local amendment o f thfc CPC. 
This has been done in UP.

MR. CHAIRMAN: Mr. Dash. I
would like a little more clarification 
regarding this Article 227 versus Sec
tion 115. It has been pointed out 
here, in the Notes on Clauses that 
adequate remedy is available under 
Article 227 o f the Constitution, and 
therefore, there is no need for reten
tion o f Section 115. You also seem 
to agree with this view. But, in so 
far as the wording of Article 227 is 
concerned, as per clause (1), general 
superintendence is given to the High 
Courts over the subordinate courts. 
It seems that the provisions in Clause 
(2) are of administrative nature  ̂
whereas, Section 115 provides for 
regular proceedings by way of appeal 
or revision for the irregularities com
mitted by the subordinate courts. 
Do you think that these things are 
identical?

SHRI DASH: May not be comple
tely.

MR. CHAIRMAN: Whether after
deletion of section 115, adequate re
medy will be available under article 
227?

SHRI DASH: That is the reason
given in the questionnaire and the 
second reason is my own.

MR. CHAIRMAN: This question
has emerged from the last sentence 
of first paragraph On page 117. I want 
your opinion on this.

SHRI DASH: That I cannot say
because I sixhply have an idea of 227 
as it reads.

MR. CHAIRMAN: I will still re
quest you to apply your mind.

SHRI DASH: I shall apply my
mind and send you a reply.

MR. CHAIRMAN: We thank you
sincerely and appreciate you for giv
ing evidence. I can assure ypu taat 
we will examine your suggestions 
very carefully and we are sending you 
a pontfaupfeation regarding section 
80. Thank you very much.

(The Committee then adjourned).
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W it n e s )s  E x a m i n e d  

Shri Moti Lai Khattri, District Government Counsel (Civil), Varanasi.
[The witness was called in and he 

took his seat]

MR. CHAIRMAN: You may kindly
note that the evidence you give would 
be treated as public and is liable to 
be published, unless you specifically 
desire that all or any part of the evi
dence tendered by you is to be treat
ed as confidential. Even though you 
might desire tlhe evidence to be treat
ed as confidential, such evidence is 
liable to be made available to the 
Members of Parliament.

Now, Mr. Khattri, do you want that 
your evidence should be treated as 
confidential?

SHRI KHATTRI: I have no reser
vations.

MR. CHAIRMAN: You have not
sent to us any written Memorandum. 
If you want you can give your view
point in summary before we go to 
clause by clause.

SHRI KHATTRI: On page two of
the proposed Bill, under Amendment 
of Section 2, the definition of “decree 
and preliminary or final” has been 
deleted, but at the same time under 
Order 20 rules 15, 16 and this
provision has not been deleted.

MR. CHAIRMAN: Clause 2, defines 
decree. They are in the amending 
Bill. The proposal is that the words 
may be deleted. That is your point.

SHRI KHATTRI: Because in the
Old Order 20, rules 15, 16 and 
this provision has been retained. This 
will be contrary to Rules 15, 1G and 
i t  of the Old Code.

MR. CHAIRMAN: Do you mean
to say that if this amendment is re
tained, then these rules will have to 
be changed?

SHRI KHATTRI: Yes, Sir.

MR. CHAIRMAN: What is your
proposition?

SHRI KHATTRI: My proposition
is that this should remain a* it is, 
because in the case of partition, it is 
desirable that the preliminary decree 
will be passed. 1

I would like to invite your atten
tion to Section 37 of the Code.

MR. CHAIRMAN: Are you refer
ring to Clause 18?

SHRI KHATTRI: I am referring to
Section 37 of the existing Code. Clause
(a) says:

“Where the decree to be executed
has been passed in the exercise of
appellate jurisdiction...

I want that the words 're visional juri
sdiction1 should be addqd. Now, it 
is proposed t6 delete Section 115. I 
am conscious of that. But, there may 
be various judgements or various 
orders which are passed under Sec
tion 115 and which *may be executed. 
They have to be executed in the 
trial court and not in tlhe revisional 
court.

MR. CHAIRMAN: When you  are
mentioning Section 11*5, I would like 
to know whether you agree with the 
proposal contained in the Bill in re
gard to this Section?



SHRI KHATTRI: I do not agree
with that proposal. But, I will come 
to that point later on. Here, the 
words ‘revisional jurisdiction’ should 
be there. You ihave retained this 
word in the amendment of Section 
144, at page 15 of the Bill. There 
will be revision in the small causes 
courts also. This hag to be incorpo
rated in Section 37 as well.

MR. CHAIRMAN: Your suggestion
is with regard to Section 37. In the 
Bill, only an Explanation has been 
proposed. They have not touched tlhe 
Section as such. Your suggestion is 
that in the main section 37 ...

SHRI KHATTRI: In sub-clause (a), 
it should be appellate as well as 
revisional. This would simplify 'mat
ters. Now, I would like to invite 
your attention to Clause 34, amend
ment Section 96, where a new sub
section (4) is proposed to be added. 
Such suit? are tried by Munsifg who 
are recruited immediately after they 
are appointed. Then, they will be
come a final Court, of fact. In the 
existing Code, second appeal on point 
o f law is permitted. This is there 
already. First appeal should be with
out any-----

• MR. CHAIRMAN: With regard to
this proposed sub-section (4), are you 
opposed to this?

SHRI KHATTRI: Yes. The new
recruits to judgeship will become the 
final court of fact,-----

MR. CHAIRMAN: Supposing, it is
retained, do you suggest any modifi
cation except on a question of law?
I think, t)hat is your objection. The 
other objection is in regard to the 
amount of Rs. 3,000. Are you totally 
opposed to it?

SHRI KHATTRI: Yes. There must 
be one appeal on a question ot tact 
We have experienced this that the 
new judges and the new munsifs have 
very little experience and they' be
come the final court of fact It may

cause hardship. Similar powers are 
always given to senior judges and not 
to new recruits.

SHRI R. V. BADE: On the ques
tion of law or on the question of fact 
or on both-----

MR. CHAIRMAN: He wants both.

SHRI M. C . DAGA: We must have 
a provision for appeal on facto also.

MR. CHAIRMAN: He is opposed to 
this proposed sub-section (4) to Sec
tion He has also explained, why 
he is opposed to it. He says that m 
the lower courts, provision for appeal 
even on fact should be there.

SHRI KHATTRI: As soon as the 
Munsif is appointed, he starts decid
ing cases. If he becomes a final court 
of fact, it may cause hardship.

Then, about Section 80. I have W> 
say that it should not be deleted as 
such. In the case of injunction suits 
and suits where irrepairable injury 
may be caused, by serving of notice 
and by waiting, notice may not be 
necessary. But, in all suits, it iff desi
rable that notice under Section 80 be 
served.

MR. CHAIRMAN: Wlhat is your
experience in regard to the operation 
of Section 80? The question is, whe
ther the State Government have 
complied with the notice and whether 
suits have been avoided because of 
settlements before the proceedings are 
actually instituted?

SHRI KHATTRI: At le*st, it has
some effect and it starts the thinking 
in the right direction.

SHRI M. C. DAGA: Generally, we
find that whenever we have to w e  
against the Government, and w« serve 
the notice, on technical grounds, we. 
are thrown out. , ,

MR. CHAIRMAN: That may be.*
He Jiappeng to be the Government 
Counsel. That is why, I have put
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the question. Now Mr. Khattri, is it 
possible for you to furnish to the 

'Committee a statement regarding the 
cases in which the Government have 
complied with the notice under Sec
tion 80, settling claims against the 
Government before the suit is actually 
instituted? Will you be in a position 
to give us some statistics regarding 
this?

SHRI KHATTRI: j  joined as Gov
ernment Counsel hardly a month back.

MR. CHAIRMAN: You can ask the 
office to collect the figures and send 
it to us.

SHRI KHATTRI: I do not remem
ber of cases where the Government 
mi^ht have settled,! At least, it (Jops 
4five the Government an opportunity 
to think in the rigfht direction when 
notice is received.

MR. CHAIRMAN: Mr. Khattri, this
is a Government Bill and this is baped 
on the recommendations of the Law 
Commission. Government themselves 
have come forward to delete this 
Section which gives a privilege to the 
Government. We have to see whether 
this Section should be retained and if 
the State Governments want that this 
should be retained, they should satisfy 
us, on what grounds, they suggest its 
retention.

SHRI M. C. DAGA: That i5 the
Law Contoission’s recommendation. I 
have continuously for 20 years heeh 
a Railway lawyer. In hardly a single 
case, the Railways have ever sent a 
reply. After 20 years, the Law Com
mission has recommended thfct Sec
tion 80 should be deleted.

SHRI KHATTRI: I have also been
a Railway lawyer. I can say from 
aiy experience that at least 20 per cent 
o f  the cases have been settled on 
notice.

MR. CHAIRMAN: Mr. Khattri, so 
far a8 ycur jurisdiction is concerned*

you can send us a note by the end 
of February as to in how many casei 
Section 80 has been complied witft 
by the Government and the Govern
ment have settled the cases, thereby 
avoiding unnecessary litigation.

SHRI M. C. DAGA: Have you
ever attended to any notice after 
resumption o f  your office?

SHRI KHATTRI: I have.

SHRI M. C. DAGA: Whetl^er you
have raised any technical objection,

SHRI KHATTRI: At the notice
stage, I do not raise any technical 
objection. I examine the claim. But 
if a suit is filed, we go into all that.

MR. CHAIRMAN: In the beginning
you seem to have said that in the in
junctions, this notice should be waived.

SHRI KHATTRI: For that, I agree,

VR. CHAIRMAN: Otherwise, thg
provision for giving notice to the 
Government should be retained.

SHRI KHATTRI: Yes.

SHRI R. V. BADE: If no notice
is served, will the cases be heard or 
not?

SHRI KHATTTRI: Those cases will 
npt be heard. If w e say that notice 
w ill be necessary, the cases will he 
thrown out unless the notice is given.

MR. CHAIRMAN: On this particular 
matter, you may kindly send us a 
draft as to in which {arm you would 
like section 80 to be modified.

SHRI KHATTRI: Yes.

Then, I propose that Section 115 be 
retained.

SHRI M. P. SHUKLA: As regards 
Section 100, I want to know whether 
he thinks that an amendment provi
ded in the Bill is an improvement on 
the original one or not or whether it 
w ill Involve Some more duplication
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o f propcedures. Instead of reducing 
tlie delay, will it enhance it?

SHRI KHATTRI: It is certainly an 
improvement and this improvement 
is a welcome improvement. In that 
case, the questions of law will not be 
decided by whims of certain Judges 
in the High Courts.

SHRI M. P. SHUKLA: Don’t you 
thihk that if the provision in the am
ending Bill remains, then that will 
determine the specific question of law 
and the Judges hearing the case will 
Hot be able to go beyond that even if 
they find that some other question of 
law is also involved.

SHRI KHATTRI: That question of 
law has to be mooted out in the very 
beginning.

SHRI M. P. SHUKLA: Some Jud
ge* may come to one conclusion and 
some other Judges .may come to some 
other conclusion. There may be some 
other specific questions of law also 
involved, not the already specified 
there.

SHRI KHATTRI: It does happen in 
a number of cases. A provision may 
be made that the Judge bearing the 
case may formulate another question 
of law or he may modify the question 
of law.

MR. CHAIRMAN: Will that not 
frustrate the very object of the amend
ment whereby it is sought to be 
limited to a specific question of law on 
which second appeal will be allowed?

SHRI KHATTRI: I agree once an 
appeal has been admitted, why 
should the bands of the hearing Judge 
be fettered?

MR. CHAIRMAN: That is sought 
to be done by new Section 100.

SH^I KHATTRI: I agree with the 
hon. Member there. Once an appeal 
fcas been admitted, then the handst of 
the hearing Judge should not be fet
tered.

MR. CHAIRMAN: You kindly 
stad us a draft as to in what manner 
ydu want the proposed new Section- 
to be modified.

SHRI KHATTRI: Yes, Sir. Now I 
come to the controversial point, clause 
45. I proposed that section 115 should 
be retained. The Supreme Court iiv 
various judgements has already curtai
led the powers o f the court of revision 
under section 115 and the powers are 
very very limited. Before the trial 
judges and judges who are newly re
cruited so many questions arise. 
Sometimes, the amendment is refused 
or a witness is sought to be summon
ed and is refused. Some such thing 
takes place. Then it is desirable that 
it should be corrected at that stage 
and not at the appeallate stage.

MR. CHAIRMAN: Kindly turn to 
page 107 at the Bill—Notes on clausfes. 
Here you will find that it is said that 
the remedies that are available un
der section 115 o f the Code are avail
able under article 227 of the Constitu
tion and therefore, there is no need* 
for section 115. That is the argument. 
Do you agree that these remedies can 
be had by an aggrieved party under 
article 227 of the Constitution?

SHRI KHATTRI: I do not agree 
with it. In UP, a revision under sec
tion 115 lies to the Court of the Dis
trict Judge and not to the High 
Court. A ll the litigants are not rich 
enough to approach the High Court 
upder article 227. For approaching the 
High Court a person has to spend not 
less than Rs. 1,000. So, we shall be 
denying this right to poor litigants if 
they are asked to go to the High 
court under article 227.

MR. CHAIRMAN: Suppose, the
cost under article 227 is lower and 
brought , tp the ievel of proceedings 
under section 115?

SHRI KHATTftl: It cannot. be 
done, Suppose, a person coming from 
Andhra has \o go to Allahabad to file 
a revision petition. You cannot give 
him the railway fare or a concession
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ticket. And what abaut the lawyer's 
fees? You may reduce the court fees, 
but all the other expenses will be 
there. Then, there may be cases of 
persons, who may have got a good case 
for revision but who cannot afford to 
go to the High Court and file a revi
sion petition. If section 115 is retain
ed, the mistake could be corrected 
then and there. Under article 227, the 
scope is very very limited. There is 
divergence of opinion about article 227.

MR. CHAIRMAN: Does article 227 
give remedies that are available under 
section 115 o f the Code? That is the 
crucial point here.

SHRI KHATTRI: It does not.

MR. CHAIRMAN: W e have to be 
satisfied that the provisions o f article 
.227 do not cover all the remedies ihat 
are available under section 115.

SHRI KHATTRI: It does not co
ver all the remedies.

MR. CHAIRMAN; We have to be 
clear in our mind whether the dele
tion of section 115 from the Code will 
jeopardise the interests of citizens.

SHRI KHATTRI: It will certainly 
jeopardise and is bound to jeopardise 
the interests o f the citizens.

MR. CHAIRMAN: We will see how 
it emerges. We will examine it.

SHRI KHATTRI: Then, on page
18, rule 8A is sought to be added. My 
submission is that this w ill not be 
properly used. This provision may be 
misused more rather than used. This 
may be permitted in the High Court 
but not in the trial courts. Suppose, 
somebody wants to get the hearing of 
his case delayed, then some other 
lawyer will apply that his client is in
terested in the Question of law and 
the matter may be delayed. The 
Munsif himself does not know much 
of the law and allowing interveners 
in such cases is likely to be misused. 
In my opinion it will not be conducive 
to the general interest.

Then, at page 19, about rule 10A, 
which is sought to be added, it may 
be that the pleader may be interested 
in the other side.

MR. CHAIRMAN: Should we not 
presume that the court will not ask 
a pleader who is already on the other 
side?

SHRI KHATTRI: Not already on 
the other side but may be interested 
in the other side or may become in
terested in the other side. I can tell 
you from my experience that no law
yer, who has got some practice, w ill 
go out of his way only for the purpose 
o f helping the court.

SHRI R. V. BADE: There are cer
tain questions o f law which are very 
difficult to argue. Suppose, a pleader 
cannot explain in fully or explicitly. 
Naturally, the court asks the pleaders 
or the Bar Association to come and 
say what they have to say about that.

MR. CHAIRMAN: This is an exce
ptional case where the party is not 
represented by a lawyer and a ques
tion of law is involved. In that case 
this discretion is sought to be given 
to the court to invite any pleader who 
is definitely not interested in the op
posite side. It is only an enabling 
provision here.

SHRI KHATTRI: In such cases 
when we find that a junior lawyer is 
not able to put his case properly, 
seniors come and help but if  this pro
vision is enacted this may be mis-used 
rather than used.

MR. CHAIRMAN: So far us the 
principle is concerned, you do not 
oppose it but you are pointing out a 
practical difficulty. We will examine 
it. Please move to the next point.

SHRI KHATTRI: Then at page 28 
at the bottom sub-rule 2. There should 
be provision—at least o f an affidavit 
or some evidence. Assuming it is a 
false case and the summons have been 
suppressed, at least three should be 
some statement on oath of the plain
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tiff on record. The plaintiff should be 
asked to prove his case on the affida
vit at least

MR. CHAIRMAN; You want that 
the complaint made in the plaint 
should be supported by affidavit.

SHRI KHATTRI: Or as in Bihar 
the procedure is that the pleading 4s 
verified on oath.

Similarly, at page 29—6(a) also the 
affidavit is necessary.

MR. CHAIRMAN: What is an affi
davit. It is an oath before a first-class 
Magistrate.

SHRI KHATTRI: But then action 
can be taken if it proves to be false.

MR. CHAIRMAN: It is a very va
lid point. Merely on a statement, the 
court should not go to pass a decree. 
There should be an affidavit

SHRI KHATTRI: i propose an
amendment under Order 9 Rule 13. 
Sometimes it so happens that sum
mons are sent. They are returned 
by the Defendant. Ultimately inser
tion is given in the newspaper. Ex- 
parte decree is passed. Execution 
proceedings start. The property of 
the Defendant is attached. When the 
property is likely to be sold, the De
fendant appears at that stage. He 
gives an application under Order 9 
Rule 13 saying that he did not receive 
any summons and he had no know
ledge of these proceedings. My sug
gestion is that in such cases the pro
ceedings may be stayed and decree 
should not be set aside. As the Plain
tiff has by that time spent a lot of 
amount, he will have to start afresh 
if the decree is set aside.

SHRI R. V. BADE: According to
this order when an ex-parte decree 
is passed, we apply for setting aside 
the proceedings. The proceedings are 
set aside. But what the learned wit

ness says is that the proceedings sho
uld remain to the stage where those 
had already reached.
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MR. CHAIRMAN: Your suggestion
is that if the application is enter
tained the proceedings should be stay
ed and not washed away. The execu
tion slhould not be proceeded with 
but should be stayed at that stage.

SHRI R. V. BADE: If once the
Order is ..........set aside, how can the
proceedings go on?

SHRI V. V. VAZE: Mr. Chairman,
Sir, what the witness wants to «ay 
is that a case may arise when a per
son by fraud gets an attachment 
before judgement without showing the 
ground for it. Defendant is a solvent 
man. The Plaintiff tries to get sum
mons issued. Somehow the summons 
are not served. After giving an in
sertion in the paper, the plaintiff seeing 
the solvency of the Detendant manages 
to get attachment to a particular piece 
of his property. If the Defendant 
comes and says I am prepared to 
give defence and in case the decree 
is ultimately passed I will ntisfy it, 
winy do you attach my property?

SHRI KHATTRI: The judgment
debtor does not bother upon a parti
cular stage. When the Plaintiff has
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spent a lot of amount and ha$ reached 
a stage o f getting hi^ property sqld, 
then only the defendant comes. My 
suggestion is that the proceedings 
may be deferred if the amount in 
caafr equivalent to the claim is de
posited in the court subject to the 
finai decision.

SHRI V. V. VAZE: It means who
soever comes to the court, should have 
sufficient money with him for depo
siting it in the court.

SHRI M. C. DAGA: Order 3B, ftule 
1 says—where the court is satisfied, 
by ̂ affidavit or otherwise the Defendant 
with intent to delay or wants to 
avflid.. .

SHRI KHATTRI: That is for at
tachment before judgment.

SHRI V. V. VAZE: It can happen
that averments o f the plaint are such 
that,the decree may not be passed at 
alWdt is an ex-parte decree. There 
may be something which is against 
public policy or that the limitation 
hat been falsely shown or that an 
acknowledgement has been falsely 
shown. There should be on averment 
and an affidavit.

SHRI KHATTRI: i have made
myseii clear that the proceedings 
should stay at a stage when the ap
plication has been given. If prima 
facie, the suit is not maintainable, the
suit will be dismissed.<*» : .

SHKl V. V. VAZE: Till the suit
is dismissed, the property will remain 
under attachment.

SHRI KHATTRI: It is for the de
fendant to get that released by depo
siting the entire amount in the court. 
In a large number o f  cases, the amount 
spent by a decree holder in the exe
cution proceedings goes waste.

MR. CHAIRMAN: Your suggestion
is this. A  decree is an ex-parte decree 
and on that basis executibn proceed
ings have already started. At this 
stage, the judgment debtor comes to

the court and he approaches the court 
for setting aside the ex partes decree 
Nobody knows, what the detci$lor) of 
the court will be. Your proposal is 
tlhat pending th$ disposal of ĵ |S 
objection, the execution proceedings 
should not be quashed, but kept Jn 
suspense till the disposal of the hear
ing of the objection.

SHRI KHATTRI—No Sir, under 
the present law, the execution pro
ceedings remain stayed. As soon as 
an application ig filed and usually 
the judgement debtor applies m at 
the execution proceedings may be 
stayed, these are stayed; otherwise tbe 
proceedings go on. Even after the 
ex parte decree is set aside, the pr(tt: 
ceedings of the execution should nit 
be washed off.

MR. CHAIRMAN: Why?

SHRI KHATTRI: Supposing I gfe 
a money suit and it is decreed tand 
the execution prpceedings have gjpne 
upto a certain stage, lot of money 
been spent and ultimately a decree 
is passed, then the decree holder has 
again to start from that very sta&e.

MR. CHAIRMAN: If the decree, is
retained in the modified fonn, t^e 
execution proceedings will proceed, 
but if the cx  parte decree is dismis
sed?

SHRI KHATTRI: The suit is again
heard in that case.

SHRI M. C. DAGA: Once the pro:
perty is attached, it should remain 
attached till the Anal decree is pas
sed.

MR. CHAIRMAN: Please aend us
a draft of what you want to be modi
fied.

SHRI R. V. BADE: There are sp
many Section^ that may be required 
to be amended. Order 21 is there. 
Let the witness s*y* what other amend
ments would be necessary if his sug
gestion is accepted.

SHRI KHATTRI: I will examine
that. I do not think, any amendment 
of Order 21 will be necessary.
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Page 32, clause 69, Order XVI. I 

suggest that there should be a dis
cretion for the court to refuse to 
summon a particular witness.

SHRI M. C. DAGA: It is already
there. “The court may, for reasons 
to be recorded, permit a p a r ty .. .”

SHRI KHATTRI: It is for ‘dasti’
summons. My submission is that the 
court should have the discretion in 
refusing to summon a particular wit
ness.

I will give you an instance. A suit 
was filed by a Chowkidar against the 
University that his services have been 
wrongly dispensed with. He gave a 
list of witnesses and in that list he 
wanted to summon the daughter of 
the Registrar etc. The court appeared 
to be helpless. With great difficulty, 
I could get an order from the court 
that these witnesses should not be 
summoned.

SHRI SYED NIZAM-UD-DIN: How 
the court will decide? TVie purpose 
will be shown against the witness.

SHRI KHATTRI: Normally no
body takes objection, but if someone 
wants to summon the daughter of the 
plaintiff for examination, objection 
will be there and the court should 
have the discretion in refusing to sum
mon the witness.

SHRI V. V. VAZE: Is it not pre
sumed under Rule 2 that when the 
court has the power to permit, it has 
the inherent power to disallow?

SHRI KHATTRI: No, Sir. It does 
not cover. Kindly read further.

“ (2) A  party desirous of obtain
ing any summons for the attendance 
of any person shall file in Court an 
application stating therein the pur
pose for which the witness is propos
ed to be summoned.”

And then summons had to be served 
anywhere. The Court can refuse the 
summons even in such cases.

MR. CHAIRMAN: We will have to 
look into that as to whether it is 
already covered or not,.

SHRI V. V. VAZE: Carriage of the 
case always restg with the Presiding 
Officer and he must pass such orders 
u /s 151 CPC as subserve interest of 
justice.

SHRI KHATTRI: By the proposed 
amendment, elaborate powers are be
ing made and on account of these 
elaborate powers, the party can caU 
upon all the witnesses that are men
tioned in the list, for which tha Court 
is obliged to summon ail the persona

MR. CHAIRMAN: Is it your sugges
tion that in this pew Rule 2, power 
for allowing or disallowing and how 
the list of witnesses to be summoned 
under the issue of the Court, is clearly 
stated.

SHRI KHATTRI: Yes. Sir, that is 
clearly stated. Th*»n, let me refer you 
to Section 72. It is stated as follows:

“3A. Where a party himself 
wishes to appear as a witness he 
shall so appear before any other 
witness on his behalf has been exa
mined, unless the Court for reasons 
to be recorded, permits him to ap
pear as his own witness at a later 
stage.*'

I do not know why this provision is 
made here. A party has summoned a 
number of witnesses and he has also 
come. Naturally if a party likes that 
all those witnesses should be sum
moned and examined, this should be 
done. I have not been able to appre
ciate the reason for this amendment.

SHRI M. C. DAGA: Generally it
happens because when a party comes 
to the Court lie discloses all the facts.

SHRI KHATTRI: All the facts have 
been disclosed and the documents are 
there. But why the party should be 
called upon?

SHRI M. C. DAGA: It is better if 
the Court* can form it® own opinion.

1002 LS—0
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If the main witness comes before the 
Court, he gives all the details of the 
suit, he narrates the whole case and 
gives all the -acts and then the Court 
can say: ‘I don’t require so many wit
nesses because the party has given 
the statement1. So it is always better 
to examine the party first.

SHRI KHATTRI: In order to prove 
hig case, the plaintiff had to be exa
mined himself and threte more persons, 
one o f whom may be an expert, the 
other may be a businessman. Now, 
this rule says that he has to examine 
the plaintiff or the party first and then 
other witnesses. It is a long case and 
his statement will take a day or two 
and all those people will have to be 
kept waiting and they have to come 
to the Court every day.

SHRI R. V. BADE: Where the party 
wishes to appear as witness before 
any other witness could appear...........

SHRI KHATTRI: The order of wit
nesses who have to appear should be 
decided earlier.

SHRI R. V. BADE: It is not men
tioned in the clause.

SHRI KHATTRI: But we have been 
presenting it. What happens actually 
in Court is that when there are lots of 
disputes the party is clever enough to 
get the list of witnesses prepared.

SHRI R. V. BADE: Why should the 
party be at the mercy of ihe Court?

SHRI KHATTRI: If the party has 
to put up his case, why should the 
right and privilege of the party be 
taken away?

MR. CHAIRMAN: What do you
want to suggest here?

SHRI KHATTRI: I want that this 
clause should be deleted. It serves no 
purpose.

MR. CHAIRMAN: The learned Wit
ness wants that the proposed rule 3A 
should be deleted.

SHRI R. V. BADE: This is only an 
enabling provision.

MR. CHAIRMAN: He says that it 
should be the privilege of the party 
and not of the Court, to present his 
witnesses any time he wants.

SHRI KHATTRI: I am mentioning 
about the order of witnesses.

MR. CHAIRMAN: The question
whether the witnesses should be exa
mined first in the middle or in the 
end, should be left to the party. This 
is what he says.

SHRI R. V. BADE: I would invite 
the attention of the witness to the 
existing rule 3 of Order XVIII. Sup
posing, the witness wants to come to 
the Court and say something, I would 
like to know whether he wants that 
they should be produced before the 
plaintiff furnishes his evidence.

SHRI KHATTRII: That i* not the
point.

SHRI R. V. BADE: If you read rule 
3 of Order XVTH..........

SHRI M. C. DAGA: Hon. Chairman 
has put one question in regard to the 
Privileges of the party. What are the 
privileges of the party?

SHRI KHATTRI: Privilege means, 
the witness has come from outside.. .

SHRI M. C. DAGA: May be. Ten 
witnesses might have been called. Why 
should he not appear first so that the 
Court may pin him down?

MR. CHAIRMAN: The suggestion 
of the witness is that the discretion 
should be given to the party.

SHRI KHATTRI: I will explain it 
further. A  rule has been laid down 
that the party has to appear at the 
discretion of the Court. As a party's 
counsel, I know that the most difficult 
part is to procure the attendance of 
witnesses. For instance, I can tell you 
that it is very difficult for a person
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to get the witnesses to attend the 
Court. • ;

SHRI M. C. DAGA: The Court may 
also say that the plaintiff has already 
made admissions before the Court, and 
therefore, it will not hear the wit. 
nesses.

SHRI R. V. BADE: Where the party 
himself wishes to appear as a wit
ness, he shall so appear. That is in
cumbent on the party. Does the wit
ness want that the plaintiff should be 
examined at the end of the whole 
thing, at the end of the whole evi
dence.

SHRI KHATTRI: I have been mis
understood. What I want to say is 
this. The party has to come to the 
Court every day for the conduct of 
his case. But, if there are witnesses 
in attendance in the Court why should 
not those witnesses be examined first, 
why should not the party be allowed 
to examine those persons who are in 
attendance?

SHRI SYED NIZAM-UD-DIN: It 
may be 50 arranged that on the day 
when the plaintiff or the defendant has 
to appear as a witness, the other wit
nesses may not be summoned on that 
particular day. They may be distri
buted. We have this experience. 
Written statement is generally prepar
ed by the client. The parties do make 
improvement by their own statements 
upon the plaint itself. Sometimes the 
Court gets better enlighten'ed from 
the statements of the parties than that 
in the plaint or in the written sate- 
ment. I think it is better that the 
parties appear first.

MR. CHAIRMAN: Kindly see page 
117 of the Bill-Notes on Clauses. 
Clause 72-sub-clause (ii):

“New rule 3A is being inserted to 
provide that a party who wishes to 
be examined as a witness should 
first offer himself for examination 
before the other witnesses are exa
mined.*’

The actual clause here give* tbe dis
cretion to the Court for reasons to be 
recorded, to permit the party to 
appear as his own witness at a later 
stage also. This has been provided. 
After all this discussion, do you still 
want the new rule 3A should be delet
ed?

SHRI KHATTRI: Yes.

MR. CHAIRMAN: It should be left 
to the party to examine the witnesses 
any time?

SHRI KHATTRI: The order of
examining witnesses.

MR. CHAIRMAN: It comes to that. 
The party is required to furnish the 
list of the witnesses and the Court 
has to summon them. Ia regard to 
the appearance of witnesses, your sug
gestion is that the party should have 
the discretion 10 examine any of the 
witnesses in any order not necessarily 
according to the order in the list, 
including himself. He may be exa
mined in the beginning, in the middle 
or in the end.

SHRI KHATTRI: Yes.

Then. I would like to invite your 
attention to Pag* 40 of the Bill—  
Order X XA —rule 2—Pleader’s fees. 
There should be an exception for law
yers appearing on behalf of the Gov
ernment or Corporations appointed by 
the Government. In these cases, 
sometimes, fees are paid to Govern
ment counsel^ even after ten years of 
the decision of the case. They cannot 
file a certificate before the case is 
decided.

SHRI M. C. DAGA: They must be 
settled before the lawyer is engaged 
by the Government.

SHRI KHATTRI: Fees are settled. 
But, the certificate cannot be granted.
In the Civil Rules of Allahabad High 
Court, an exception has been made. It 
has been provided that in case of 
counsels of Government or Corpora
tions, the certificate need not be filed.

SHRI M. C. DAGA: Do the counsels 
charge according to the rates?
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SHRI KHATTRI: Government al

ways pays according to rates. Even 
In the case of ether pleaders, fees are 
not paid immediately.

SHRI M. C. DAGA: Suppose a 
person has filed a suit against the 
Government for Rs. 1 lakh. How much 
lawyer’s fee will the Government pay?

SHRI KHATTRI: As prescribed
under the rules cf the High Court.

SHRI M. C. DAGA: What is that? 
Can you give me?

SHRI KHATTRI: On the first
Rs. 5000—7J per cent. On the next 
15,000—3 per cent. From Rs. 20.000 to 
2te. 80,000— 1J per cent. And beyond 
that—3/8 per cent.

MR. CHAIRMAN: Does it differ 
from  State to State?

SHRI KHATTRI; I do not know. I 
think it is almost uniform. In all 
High Courts the fees are prescribed.

MR. CHAIRMAN: In case the Gov
ernment Pleader’s receipt or certificate 
is not possible because the payment is 
made long afterwards, how should it 
be considered?

SHRI KHATTRI: Even if a lawyer 
gives a certificate for Rs. 10.000 in a 
suit, th e  court will not accept. The 
cost is awarded as per rules framed 
by th e  Court.

SHRI M. C. DAGA: What about the 
constitutional cases which the lawyers 
conduct?

MR. CHAIRMAN; Here, the only 
point that the learned witness is mak
ing is that so far as the Government 
Pleader6 are concerned, in their cases, 
this production of a receipt or certi
ficate will not be possible. In that 
case what should be done?

SHRI KHATTRI: There should be 
an exception in the case o f Govern
ment or a statutory corporation.

MR. CHAIRMAN: What criteria
should be prescribed?

SHRI KHATTRI: The scale of fees 
has already been prescribed in all the 
High Courts.

MR. CHAIRMAN: According to
that prescribed rate, the costs should 
be awarded by the court?

SHRI KHATTRI: Suppose a
lawyer demands Rs. 10,000. That 
much will not be taxed. It is accord
ing to the value and the rules framed 
by the High Court. If you so desire, 
I will send you the general rules 
(Civil) of the Allahabad High Court.

MR CHAIRMAN: Kindly send it.

SHRI KHATTRI: On page 46, in 
rule 48, I have proposed that the 
words ‘engaged in any trade or indus
try’ be deleted. This will cover cor
porations like Universities also. Sup
pose decree is against an employee 
of a University...

MR. CHAIRMAN: A University is
not a corporation. It is a society.

SHRI KHATTRI: It is a corpora
tion formed by the Government.

MR. CHAIRMAN: We will examine 
this.

SHRI KHATTRI: Then on page 55, 
clause 10(8) sub-clause (2) you say 
that where the pleader on coming to 
know of such a death does not inform 
within a reasonable time, the court 
may order payment of costs. Is it not 
a clause which is useless.

MR. CHAIRMAN: Useless or harm
ful?

SHRI KHATTRI: Normally, in 99
out of 100 cases the pleaders go and 
inform the court that so and so is 
dead.

MR. CHAIRMAN: It is now sought 
to be made obligatory.

SHRI KHATTRI: Then, the decree 
will be passed personally against the 
pleader.
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MR. CHAIRMAN: If the cost is im
posed on th e  pleader and if th e  plea
der does not pay» it will be realised 
as arrears of land revenue.

SHRI KHATTRI; Then we would 
be creating more problems than we 
solve..
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MR. CHAIRMAN: The only point
here to be seen is: whether the plea
der should be under this obligation to 
inform the court about the death.

SHRI KHATTRI. This is a point 
of discipline. We cannot deal disci
pline that way.

SHRI D. P. SINGH: Usually what 
happens in cases of this nature is that 
when a matter is seriously taken up 
and the pleader of the other side ana 
everybody is ready, sometimes it so 
happens that the lawyer appears be
fore the court and says that he has 
no instructions because the client is 
dead and so on thereby putting the 
other party to loss and harassment. Is 
not the whole purpose of this legisla
tion to curtail possible delays in time? 
This is only one attempjt to minimise 
the possibility.

SHRI KHATTRI: Suppose the
pleader comes to know of the death 
only ten days before. Will it not be 
delaying matters further?

MR. CHAIRMAN: The object of
this is to help in eliminating any 
delay.

SHRI KHATTRI: I do not dis-agree 
with the spirit behind it.

SHRI R. V. BADE: What is the 
purpose of Order XXII? It is written 
there that the pleader shall inform the 
Court about the death of the party.

Naturally, pleader will say that he 
is dead.

MR. CHAIRMAN: The right is there 
but how to impose the right?

SHRI KHATTRI: ^
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MR. CHAIRMAN: These are the
things which we have to examine.

SHRI KHATTRI: It is going to 
create more problems and the first 
problem will be to hold an inquiry.

MR. CHAIRMAN: First of all,, it 
will have to be proved by the pleader 
that he knows about it.

SHRI KHATTRI:
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Suppose, the defendent knows about 
the death, then instead of inquiring 
into the case, the Court will have to 
start the inquiry.

MR. CHAIRMAN; Do you agree 
with this proposition that the pleader 
is supposed to know that his client 
has died?

SHRI KHATTRI: I do not deny 
that obligation. I entirely agree with 
the spirit behind it. But instead of 
solving problems this will create more 
problems.

MR. CHAIRMAN: Here the limit
ed question is whether the pleader 
knows about the death o f his client
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SHRI KHATTRI: We are assuming 

that he has come to know. 
Then unscrupulous parties w ill start 
litigation with the lawyers. Then 
there will be scuffle between the law
yer and the party. So it is only drag
ging the lawyer unnecessarily. This is 
highly undesirable. The pleader 
should not be penalised at the party’s 
cost.

Now on page 74(3) (a) “Where an in^ 
junction has been granted without 
giving notice to the opposite party” I 
want to amend ‘without giving an op
portunity of hearing the opposite 
party*. The reasons are that under 
the proviso just prior to it, a pjarty 
has to give notice of the injunction ap
plication to the other side before fil
ing a petition and if the notice has 
been given or supposing a notice 
might be there on that very day or 
any other party has given notice on 
that very day and the Government 
Counsel says that he will require ten 
days time, the case be fixed accord
ingly, but in the meantime the injun
ction is granted to the party. Where 
injunction has been granted without 
notice this will lapse after 30 days.

MR. CHAIRMAN: Will that not 
frustrate the very purpose of the in
junction?

SHRI KHATTRI: Suppose only one 
hour before the filing of the injunction 
application, the notice is given to the 
other side. It is not possible for the 
other side to be ready with an objec
tion. The notice is there but he can
not present fiis case. He cannot file 
his objection immediately.

MR. CHAIRMAN: You take the
case of deportation.

SHRI KHATTRI: An ex parte in
junctions may be granted in that case.

There are two types of injunctions. 
Even interim injunction may be ex- 
parte or after hearing the party. If 
it is a case of deportation or demo
lition, than ex parte injunction may 
be granted. I do not deny that. But 
hearing of that injunction matter 
has to be made expeditiously.

3A, sub-clause (a) says that an 
injunction application has to be dis
posed of within 45 days. If we retain 
the words “giving notice” , it may mean 
that since the plaintiff had notice at 
the time when an injunction was pas
sed, that injunction will continue in
definitely. The defendant Will not 
have the right of hearing.

SHRI CD. P. SINGH: If you put
the words “proper opportunity” , then 
it will be exposed to all kinds of com
ments, that there was an opportunity 
but not a proper opportunity, not an 
adequate opportunity. We are deal
ing with a matter in urgency. An 
ex parte injunction is given. If the 
person subsequently does not serve 
notice to the other side or does not 
take any steps, automatically, the 
consequences will follow. That will 
put him on guard to be vigilant and 
take proper steps. If the word 
“notice” is replaced by the word “op
portunity” , then the whole purpose 
will be defeated. It will be exposed 
to all kinds of comments.

SHRI KHATTRI: I think, I have
been misunderstood. The previous 
rule requires that before an injunc
tion application is filed, the plaintiff 
has to give notice of the filling of in
junction application to the other side. 
There is a proviso;

“Provided that where an injunc
tion is granted without notice to the 
opposite party, the Court shall 
before granting such injunction, re
quire the party praying for the in
junction to file an affidavit stating 
that a copy of the application for 
injunction has been delivered to 
the opposite party or, where such 
delivery is not practicable, a copy of 
the application together with the 
documents and affidavit on which 
the applicant relies and a copy of 
the pleadings has been sent to the 
opposite party by registered post.

Now, you assume a case where the 
notice has been given to the defendant 
only on that very day when the appli
cation is being filed, a minute before
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filing the application. I am taking a 
case where a notice has been given on 
that very day. The injunction that 
has been passed, although it is not an 
ex parte injunction in terms of 3A, will 
not lapse and it will continue by vir
tue of the last proviso that this shall 
not be varied or set aside.

MR. CHAIRMAN: It says:

“Where an injunction has been 
granted without giving notice to the 
opposite party.

SHRI KHATTRI: It should be;

“ ...without affording an opportu
nity of hearing to the opposite 
party.”

If we use the words “without giving 
notice” , it will be incongruous. It 
does not fit in with sub-clause (a).

MR. CHAIRMAN: Does not “giv
ing notice” presume that the party on 
whom the notice is served is free to 
come and raise an objection?

SHRI KHATTRI: But he should
have some opportunity adequate op
portunity, to come and raise an objec
tion.

MR. CHAIRMAN: From the date 
of the receipt of the notice, he should 
be given a period of time, say, 15 days, 
whatever the time, so that he can file 
his objection and then he can be 
heard.

SHRI KHATTRI: That will be
very proper.

SHRI D. P. SINGH: What is your 
objection to the present form?

SHRI KHATTRI: Here, Section
3A is being added providing that 
where an injunction has been granted 
without giving notice to the opposite 
party, it will lapse after 30 or 45 days 
as the case may be. Even if the 
notice has been given to the opposite 
party, the party may not have been 
able to put his case before the case.
In that case also, an injunction should

lapse and the opposite party should 
be given an opportunity of hearing.

SHRI D. P. SINGH: Why? Is it
not a provision which operates to the 
benefit of the defendant? After all, 
if, he does nothing, if no steps are 
taken, automatically it is vacated after
30 days.

SHRI KHATTRI: Assuming that
the notice has been given to the plain
tiff, in that case, the injunction will 
not lapse. Rule 3A, sub-rules (a) and 
(b), will apply only when no notice is 
given; but if a notice is given and the 
defendant has had no opportunity to 
put forward his case, the injunction 
will not lapse. So, it should be “with
out an opportunity of hearing” and 
not “without giving notice” .

SHRI D. P. SINGH : If it is not
heard and disposed, it lapses. I do 
not see any incongruity. I am not 
getting the logic behind your 
suggestion. j :< -u ! i 1

SHRI KH ATTRI: Under the
previous proviso the plaintiff has to 
give notice to the other side before 
the court grants an ex parte injunc
tion; it is obligatory on the plaintiff 
to serve notice on the defendant. 
Now the defendant has notice otf the 
application when the ex parte 
injunction is passed but has had no 
effective hearing. He may be present 
when the injunction is granted, but 
he has not been able to put in his 
case. The injunction has been passed 
after notice but without hearing the 
other side. That injunction shall not 
lapse by virtue of sub-rule (a) and 
(b) and cannot be varied on account 
o f  the proviso sought to be added to 
rule 4.

SHRI D. P. SINGH: If an
injunction is granted after notice, the 
other party knows about it and it 
does not lapse.

SHRI KH ATTRI: And it cannot
be modified.

SHRI D. P. SINGH: If the other
party has notice, whether he ha«
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agitated it or not, it does not lapse.
It is only where he does not have 
notice and an order of an arbitrary 
nature is passed that it lapses. It is 
just logical. Without notice it lapses; 
if  the other side knows about it, it 
does not lapse. It is a clear 
distinction. ,

SHRI K H ATTRI: But the other
party has had absolutely no oppor
tunity to represent.

SHRI D. P . SINGH: No appli
cation can be heard without notice 
to the other side. That is provided. 
If the other party has notice, it may 
or may not choose to appear before 
the court. If an order is passed, 
such an order does not lapse.

MR. CHAIRMAN : These are only
provisos to cover exceptional cases. 
The main thing is in the Code and 
that is not sought to be amended at 
all. Rule 3 still remains and it is 
not sought to be modified. In the 
normal course a notice will be issued, 
but in exceptional cases without 
notice even the injunction is 
allowable. That is why this proviso 
has been sought to be put in here. 
Normally, temporary injunction has 
to be given only after notice is served 
on the opposite party. What you are 
suggesting is that an opportunity o f 
being heard should also be provided 
for here. We will examine that 
aspect.

SHRI K H A TTR I: I want to make
one more suggestion and that is about 
appeals. Why can we not simplify 
the procedure of filing appeals. For 
instance, let the appeal be permitted 
to be filed in the trial court itself. 
The copy ot the judgment should be 
made available to the parties within 
three days. Now that an appeal has 
been provided to the Judgment itself, 
a decree need not be prepared; the 
judgment will contain the operative 
part. It should be made incumbent 
that the copy of the judgment shall 
be delivered to the parties within 
three days of the delivery o f the 
judgment and any t>arty, which is

desirous of filing an appeal, files the 
memo of appeal in the trial court 
itself with notice to the other side. 
The trial court will then send it to 
the appellate court. This will cut 
delay and avoid effecting of the 
service to so many persons. A  copy 
o f the judgment and the decree need 
not be filed with the memo of appeal.

MR. CHAIRM AN: What about
the admission of the appeal?

SHRI K H ATTRI: First appeals
are not admitted; they are as a matter 
of course. Because it is on a question 
o f fact and of law both, first appeals 
are filed as a matter of right.

SHRI R. V . BA D E : The witness
perhaps thinks only about big cities 
like Patna, Lucknow, Delhi etc. In 
the mofussil the lower court pleaders 
will not file the appeal at all. There 
the advocates are quite different. 
Therefore, better advice will be had 
if the appellate court is not the lower 
court. _

MR. CHAIRMAN : You may take
the advice there but file it in the 
lower court.

SHRI KH ATTRI: Up to Rs.
20,000, appeals are filed in the District 
Court itself; it is only beyond 
Rs. 20,000 that appeals are filed in 
the High Court. Cases beyond 
Rs. 20,000 are hardly 100 in a year 
in a district, but there may be tens 
o f thousands of cases where appeals 
are filed in the District Court itself. 
So, we may provide that where an 
appeal has to be filed in the District 
Court, the memo of appeal may be 
filed in the District Court itself.

MR. CHAIRMAN : That court will 
forward it to the appellate court for 
hearing etc.

SHRI K H A TTR I: The Court will
forward the records. There will be 
no question o f filing the judgment 
and all that; only a memo of appeal 
w ill be filed within the period of
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limitation in the trial court itself. It 
w ill cut out delay.

SHRI D. P. SINGH: This is a
very flood suggestion, I must say. 
This may be helpful in cutting out 
delay.

MR. CHAIRMAN : I think, under
some legislation that provision is 
there.

SHRI KHATTRI: The memo of
appeal is filed in the High Court and 
it is forwarded to the Supreme 
Court.

MR. CHAIRMAN: What about
income-tax cases?

SHRI D. P. SINGH: In the case
of income-tax appeals, you file an 
appeal before the tribunal, they state 
the case and send it to the High 
Court. So, this may be considered.

MR. CHAIRM AN: I am not very
clear but I think so far as income tax 
appeals are concerned, if within the 
prescribed time and in the prescribed 
form the appeals are filed, the 
income-tax officer himself forwards 
them to the Assistant Appellate 
Commissioner and then the date is 
fixed for hearing. That is the 
procedure if I am not mistaken. 
Your suggestion is that here also a 
provision should be made that the 
first appeals may be filed with the 
trial court which will forward it to

the higher court. We will examine 
it.

SHRI D. P . SINGH: At the
present moment there is a lot of 
hardship. They insist on a copy of 
the decree also.

SHRI KH ATTRI: Everything is
there on the record of the file of the 
case.

MR. CHAIRMAN: We will
examine.

So far as the few things that have 
emerged are concerned, you will 
k in d ly  send us your written com 
ments and draftg where you would 
like us to pin-point. You have made 
very valid suggestions and you could 
help us, and your drafts will be 
welcome. We have issued a question
naire and I do not know whether 
you have received it. It is of a 
general nature. There also we will 
welcome your written reply in  due 
course by the end of the month. 
Regarding Section 80, statistical 
information, if you can collect, we 
will welcome that also.

I on behalf of myself and also the 
Committee thank you for your 
co-operation. We will examine all 
your suggestions very carefully.

SHRI KHATTRI : Thank you for
giving me a patient hearing.

[The Committee then adjourned]
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Advocate, Chandigarh.I. Shri Jinendra Kumar,

(The witness was called in and he 
look his seat).

ME. CHAIRMAN: I welcome you 
behalf off this Committee for giving

evidence before us. Before you get 
your evidence recorded, I would like 
to make it clear that the evidence 
shall be treated as public and is lia
ble to be published unless you spe-

84
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cifically dsire that all or any part of 
your evidence is to be treated as con
fidential. I would also like to make 
it clear that even though you might 
desire your evidence to be treated as 
confidential, such evidence is liable 
to be made available to the Members 
of Parliament.

SHRI JINENDRA KUMAR: Sir, I 
have seen this direction and I have 
signed it.

MR. CHAIRMAN: You have not 
submitted your written memoran
dum.

SHRI KUMAR: The draft Bill was 
received by me very late. I have 
not been able to go through even the 
entire Bill. I will make my sugges
tions regarding whatever I have gone 
through.

MR. CHAIRMAN: If you like to 
supplement whatever suggestions you 
give to-day, you may do so by send
ing us a written note at the latest by 
the end of May, 1975.

SHRI KUMAR: I will send you 
written note by the 15th of June, 
1975. I can also appear before the 
Committee at Delhi if the Committee 
so desire.

MR. CHAIRMAN: That we will de
cide. I think you have got the draft 
Bill before you. On which clauses of 
points you want to give your sugges
tions.

SHRI KUMAR: There is very pecu
liar thing with regard to section 2 
relating to the definition of decree. 
My submission is that the definition of 
decree as given in Section 2(2) should 
be amended like this:—

“Decree means such operative 
part of any judgment as conclusi
vely determines the rights of the 
parties with regard to all or any of 
the matters in controversy in tM  
suit.........."

I would submit that it is superflu
ous thing to have separate decree 
sheet in regular suits. If we can 
do without formal decree sheet iu 
matrimonial matters what is the re- 
son of having this in civil suits. The 
operative portion of the judgment 
should operate as decree.

MR. CHAIRMAN: We will take 
note of it.

SHRI KUMAR: Then I would like 
to say something regarding section 
2(17) where the definition o f  ‘Public 
Servant’ is given. The definition of 
‘Public Servant' as given in the ori
ginal Act is quite lengthy. My view 
is that the purpose of such like en
actments should be to simplify the 
procedure of courts as far as possi
ble and further more the provisions 
should be curtailed to the minimum. 
With this end in view the definition 
of ‘Public Servant* as given in the 
original Act should be amended like 
this: —

“Public Officer means any person 
or Officer in the service of the 
Union Govt, or any State Govt., or 
of any Union Territory, whether 
receiving any salary or not, whose 
duty is to perform any public du
ties” . -

SHRI SATYENDRA NARAYAN 
SINHA: That will include every
body including Members of Parlia
ment.

SHRI KUMAR: The Members of 
Parliament etc. may be exempted 
by putting some saving clause.

SHRI M. C. DAGA: Don’t you find 
any difference between ‘Public Ser
vant* and ‘Public Officer'.

SHRI KUMAR: Even Clause IV 
servant is a Public officer. Why 
should we have this distinction o f  
officer and Servant in this democratic 
set up.

SHRI MOHAMMAD USMAN 
ARIF: Do you mean to say that
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lie Servant* and ‘Public Officer’ carry 
the same meaning.

SHRI KUMAR: Yes sir.

MR. CHAIRMAN: What have you 
to  «ay about persons working in Semi- 
Govt. bodies.

SHRI KUMAR: So far as those are 
concerned they are not ‘Public Offi
cers” .

MR. CHAIRMAN: Under the sta
tute there is Panchayati Raj' Act. 
Whether *the persons working in 
Panchayati Raj Bodies etc. will be 
‘Public Officers’ ?

SHRI KUMAR: Yes sir, if he is 
discharging public duties.

Sir, I am suggesting that there 
should be proper definition of public 
servant. A  lengthy definition has 
been given in clause (17) of section 
2.

MR. CHAIRMAN: Your sugges
tion is that there should be small de
finition.

SHRI KUMAR: Yes Sir. The de
finition should be like this that “pub
lic servant** means any person or offi
cer in the service of the Union Gov
ernment or any State Government or 
any Union Territory whether receiv
ing any salary or not, whose func
tion is to perform any public 
duties.

SHRI M. C. DAGA: Is there any
consideration of remuneration?

SHRI KUMAR: No. Sir. I have al
ready stated whether receiving any 
salary or not.

MR. CHAIRMAN: There may be
many honorary officers.

SHRI KUMAR: Yes Sir. I include 
them also.

SHRI AWADHESHWAR PRASAD 
f&INHA: Is he to perform any pub
lic dutyl

SHRI KUMAR: Yes Sir.

SHRI DINESH JOARDER: What 
duty will come under the meaning of 
public duty?

SHRI KUMAR: Sir, there is no 
such definition about this in the ori
ginal Act or Amended Bill. So, the 
definition of public duty may also be 
incorporated, if so liked.

SHRI DINESH JOARDER: It has 
been mentioned in Section 2(17) (h) 
of the original Code about it. If a 
person is in the service of the Gov
ernment, in that case the definition 
of duty is not essential,

SHRI KUMAR: Sir, Section 2(17)
(h) reads as under:—

‘Every officer in the service or pay
of the Government, or remunerated
by fees of commission for the per
formance of any public duty.’

SHRI DINESH JOARDER: Every
officer in the service or pay of the 
Government or remunerated by fees 
or commission for the performance of 
any public duty mean that he recei
ves certain fees, remuneration or com
mission. You have just stated that 
certain persons do not drew any re
muneration. Who are those persons?

SHRI KUMAR: Sir, the criterion,
according to me , is to perform 
public duty whether the person 
concerned receives any salary or 
honorarium or does not receive any 
salary or honorarium. I want to 
quote an example of Raja Surindera 
Singh, who was Minister quite some 
time back. As a Minister, he was 
charging only Re. 1 in token of salary. 
According to me, he does not wish to 
burden the Public Exchequer, but 
nevertheless he was discharging the 
duties of Minister. So, the main cri
terion should be performance of pub
lic duty.

_  SHRI DINESH JOARDER: Cer
tain pay or fee has been fixed for that
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category of persons. Whether they 
draw it or not that is their liking?

SHRI KUMAR: Sir, there were Sub 
Registrars in the Registration Depart
ment and they were not drawing their 
pays. Previously, there were hono
rary Magistrates. They were not paid 
any salary. Nevertheless they were 
public servants.

MR. CHAIRMAN: Your objection 
is not to include all this, which has al
ready been mentioned in Section 2 
(17), in the definition of public ser
vant. and the main objection is 
that it is a lengthy one. We, however, 
will examine it.

SHRI KUMAR; Sir, in connection 
with Stction 20 of the original Act and 
clause 7 of the amending Bill, it has 
been stated that explanations I and II 
should be deleted and the further ex
planations should be substituted. I 
want to say the Explanation II of the 
Original Act should be retained and 
the proposed Explanation No. II 
should be made Explanation No. III. 
The original Explanation I should also 
not be deleted and it should remain.

MR. CHAIRMAN: Mr. Kumar, you 
want to say that Explanations I  and
II of the existing Code be retained.

SHRI KUMAR: Sir, I only say that 
Explanation II should be retained 
because it has been deleted according 
to the amended Bill.

MR. CHAIRMAN: It is proposed 
that the existing explanations I & II 
will go for the new explanations. Your 
suggestion is that explanation I of the 
Bill should be retained. Explanation
II of the Code should be retained and 
Explanation II of the Bill should be 
made No. III. In this way, there will 
be three explanations.

SHRI DINESH JOARDER: What
will be the material difference?

SHRI KUMAR: Sir, the material 
difference will be that not retaining

Explanation II of the original Code 
will create some complications.

SHRI DINESH JOARDER: The
witness means that both the explana
tions should be retained.

SHRI M. C. DAGA: He says that 
this portion should be added and this 
portion should be deleted. He should 
submit his amendments in writing 
otherwise it will create confusion and 
it will be difficult for us to apply our 
mind.

SHRI KUMAR; Sir, the original 
explanation is already there.

MR. CHAIRMAN: Whatever the
learned withness has stated that is 
on the record. Its copy will be circu
lated to the Members, as usual. 
A  copy of the same will also be sent 
to the learned witness for making cor
rections, if any. In this particular 
case, I have already requested him 
to send a note in this respect.

SHRI KUMAR: That I will do so, 
Sir. But it is practically impossible 
for me to send 75 copies, as desired.

MR. CHAIRMAN: I know your
difficulty. You may send one typed 
copy.

SHRI DINESH JOARDER: Have
you suggested that the proposed ex
planation No. I should also be re
tained.

SHRI KUMAR: Sir, the explana
tion No. 1 should be retained. Expla
nation No. 2 should also be there. 
Proyious explanation No. 2 should also 
be incorporated; that should not be 
deleted in toto.

SHRI M. C. DAGA: What is the 
difference between explanation No. 2 
in the previous bill and explanation 
No. 1?

SHRI KUMAR: Sir, according to 
explanation No. II, ’A corporation shall 
be deemed to carry on business at its 
sole or principle office in India or, in*
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respect of any cause of action arising 
at any place where it has also a 
subordinate office, at such place*. This 
explanation which has been propos
ed not suited in recovery cases?

MR. CHAIRMAN: Do you think
explanation I of the Bill and explana
tion II fo the code are identical and 
these should be retained?

SHRI KUMAR: Yes, Sir. I want 
that explanation I of the proposed Bill 
and explanation II of the orginal Act 
should be retained. That will do the 
needful.

MR. CHAIRMAN: Do you want
that both of these explanations may be 
clubbed together?

SHRI KUMAR: Yes, Sir. That is 
my submission; otherwise it will be 
very difficult for a suitor to follow 
that man where the principal office of 
the Corporation is situated. A  con
tract may be entered into in Punjab 
and the principal office of the corpora, 
tion  may be situated in Nagaland or 
in Rajasthan. In such cases a suitor 
should be allowed to file a suit where 
the cause of action arose and where 
the corporation does carry on its busi
ness whether it is a principal office or 
not. That should be incorporated 
here.

SHRI S. K  MAITRA: According to 
section 20, a suit can be filed at three 
places, namely where the defendent 
voluntarily resides, or carries on 
business or personally works for 
gains, or where the cause of action 
arises in whole or in part. In the 
case of a corporation, it will have a 
domicile at the place its principal 
office is located. But as regards the 
cause of action, no change has been 
made in the Bill so that a suit may 
be filed where the cause of action 
arose wholly or in part.

The first part of the existing Expla
nation is, no doubt, useful since 
where a corporation has its main 
office at any plac*e (in India), it is to

be deemed to carry on its business 
there, irrespective of the nature of 
the work that is actually carried on 
there.. But the latter part of 
the second Explanation is otiose. 
If no part of the cause of 
action arises at the place of the 
branch office, the corporation cannot, 
as the wording now stands be said 
to transact business at the place. In 
the presence of clause (c), the pur
pose of the second part o f Explanation
2 is obscure. Where the suit is insti
tuted at a place where a corporation 
has a euboddinate office, the court 
cannot dispense with the requirement 
that the cause of action must arise at 
such a place. If no part of the cause 
of action arises at a branch office of 
the corporation, a suit is not main
tainable in the court of that place. 
The latter part of the second Expla
nation, therefore, serves no useful 
purpose.

SHRI KUMAR : It should not be 
there. If any suit is to be filed 
against the Union of India, it can be 
filed in any State.

SHRI S. K. MAITRA: That is
according to the amendment of Arti
cle 226 of the Constitution.

SHRI KUMAR: Sir, here I would 
like to say that the Corporation 
should not be placed at a higher 
pedestal. It should be in the same 
position. If a person is resident of 
Punjab and the principal office of the 
Corporation is situated in Kerala, 
that man will have to go to Kerala 
even if the cause of action does arise 
in Punjab. That will be very diffi
cult. If any office of the Corporation 
is there in Punjab, the persin should 
be entitled to file a suit there also. 
For the Corporation, it will not be 
very much cumbersome to defend the 
suit there. The Corporation can de
fend the suit if the cause of action 
does arise in Punjab and any office 
o f the Corporation be situated in 
Punjab.

MR. CHAIRMAN: Will it not be 
simple to suggest that because of the
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explanation you have given, Expla
nation. I should go and the Explana
tion II of the Code should be re
tained because Explanation res
tricts the scope of the application of 
this.

SHRl KUMAR: Yes, gir. I have 
also to say something about section
21. At page 3 of the Bill it is stated 
that “Section 21 of the principal Act 
shall be re-numbered as sub-section
(1) of that section, and, after sub
section (1), as so re-numbered, the 
following sub-sections shall be in
serted ___ ”

Here I submit that the proposed 
sub-section (2) be omitted totally 
and if not, then the words “or as to 
the competence of a Court with re
ference to the pecuniary limits of 
its jurisdiction” should be added to 
sub-section (1).

I think, there is no need to add 
sub-section (2). Instead, the very 
purpose can be served with these 
words: “or as to the competence of 
a court with reference to the pecuni
ary limits of its jurisdiction’'. The 
proposed sub-section (2) and the 
existing section is exactly the same, 
except one or two words. So, ins
tead of having a sub-section, the 
same purpose can be served by hav
ing one section and adding these 
words, as stated above.

SHRI M. C. DAGA: I request you 
to apply your mind to the amended 
clause (2) at page 4 of the Bill.

SHRI KUMAR: Sir, this is totally 
a different affair. What I am say
ing is that supposing there is a case 
in the Punjab and Haryana territo
ries. The Subordinate Judges of 
Second Class are competent to hear 
suits up the value of Rs. 5000 and 
Sub-judges of the first class are en
titled to hear suits upto any value. 
So, the result is that if a suit of the 
value of Rs. 15,000 is filed before a 
subordinate judge of the second class 
then he will be competent to hear 
that suit.

SHRI M. C. DAGA: In that case, 
you can transfer that suit.

SHRI KUMAR: No, sir. It cannot 
be transferred

MR. CHAIRMAN: You are only 
suggesting that Sub-section (2) of 
Section 21 should be re-numbered 
as sub section (1) with the addition 
o f the words, as already explained 
by you?

SHRI KUMAR: Yes, sir. If at all 
it is needed. Sir, my submission is 
that the objection with regard to the 
pecuniary jurisdiction should not be 
taken as lightly as the objection with 
regard to the territorial jurisdiction 
because pecuniary jurisdiction is 
totally different and nature of that 
jurisdiction is also totally different. 
So far as the question of territorial 
jurisdiction is concerned, that 
is onjy of a formal nature. 
The Court of a Subordinate judge 
second class at Chandigarh has 
the same jurisdiction to try the suit 
as the court of a Subordinate judge 
of second class in Kerala. There 
should not be any diffrence between 
the two because the Sub judges are of 
the same category. But so far as the 
question of pecuniary jurisdiction is 
concedned, that would make a diffe
rence because there are quite a few 
cases are which are instituted only be
fore the courts of a District judge and 
supposing that type of suit is insti
tuted not befpre the Court of a Dis
trict Judge but before the Court of 
a Second Class . Subordinate Judge, 
that will be the question of pecuni
ary jurisdiction. That is why I say 
that this proposed Sub-seotion (2) 
should be deleted altogether. If at 
all it is to be retained, the words 
suggested by me may be incorpora
ted in Sub-Section (1).

SHRI M. SATYANARAYAN RAO: 
What are your complete suggestions 
with regard to the pecuniary juris
diction.
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SHRI KUMAR: Sir, it is the in

herent power of the Court. It is 
only the territorial jurisdiction which 
is not the inherent power but the 
pecuniary jurisdiction is always the 
inherent power of the Court. So far 
as the Hgh Court of Punjab & Har
yana is concerned, this Court does 
not have any original jurisdiction 00 
far as the trial of original cases are 
concerned except of course of the com
pany law matters and the matters 
under articles 226 and 227 of the Cons, 
titution, and certain other things. As 
far as the pecuniary jurisdiction of 
this Court is concerned, this High 
Court does not have any case of 
that type whereas Delhi High Court 
has. With the result that if a suit of 
Rs. one lakh is instituted in the court 
of a Sub-Judge Third Class, that 
Court will have no pecuniary juris
diction. The pecuniary jurisdiction 
only vests in the High Court.

So, I would again submit that this 
sub-clause should not be there al
together.

MR. CHAIRMAN; Your first objec
tion was that it should be less cum
bersome and expeditious. Therefore 
do you not think that objection should 
be taken so that it can go to the 
competent Court.

SHRI KUMAR: With regard to this 
I would submit that this thing is quite 
right 60 far as the territorial juris
diction is concerned. I would rather 
submit that these words should be 
deleted because once trial has taken 
place, there cannot be consequential 
failure of justice. I have been at the 
bar for about 31 years. During this 
period I have not oome across a single 
case where it has been held that due 
to lack of territorial jurisdiction fai
lure of justice has taken place. 
Therefore, these words should not at 
all be there so far as the territorial 
jurisdiction is concerned. But so far 
as the pecuniary jurisdiction is con
cerned I have very serious objection 
to that. There is inherent lack of 
jurisdiction in it. The procedure for 
trial in the High Court case is quite

different from the procedure in the 
trial of Subordinate Court. There
fore, my submision is that the words, 
“ unless there has been a consequent 
failure of justice” be omitted.

MR. CHAIRMAN: Please proceed to 
your next point.

SHRI KUMAR: Sir, now I would 
submit about Section 34 o f tht Prin
cipal Act. Proviso to Sub-Section
(1) is being added in the Amendment 
Bill. It is as follows:

‘Provided that where the princi
pal sum adjudged exceeds rupees 
ten thousand and the liability in 
relation to the sum so adjudged had 
arisen out of a commercial transac* 
tion, the rate of such further inte
rest may exceed six per cent, per 
annum, but shall not exceed the 
contractual rate of interest or 
where there is no contractual 
rate, the rate at which moneys 
are lent or advanced by nationalised 
banks in relation to commercial 
transactions.’

My suggestion in this respect is 
that in the Proviso to Sub Section (1) 
instead of “ interest at contractual 
rate”  it should be “ interest upto the 
rate of 12-1/2 per annum.”

SHRI M. C. DAGA: There is a spe
cific suggestion that the rate of inte
rest should be 12^. This is in 
relation to the liability arising out o f 
a commercial transaction. Why should 
it not be 12 per cent per annum.

SHRI KUMAR: Sir, I have no ob
jection to it. My submission is that 
contractual rate of interest should 
not be there because some times the 
person is under a very high obligation! 
and the interest charged may be 2 
per cent or 3 per cent per month. In
cidents of this type are not lacking. 
When exorbitant rate of interest i* 
charged, too many anomalies come 
up. The hon. members of this Com
mittee may be knowing that during 
the regime of late Sir Chhotu Ram 
in Punjab in Thirties, the contractu
al rate of interest was very high and
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poor agriculturists were very 

much burdened. H ie contractual 
rate of interest should not at all be 
there. It is likely to be oppressing 
in many cases.

SHJ&I M. C .DAGA; A sum of Rs. 
10,000/. is not taken by poor people.

SHRI KUMAR: In these days
o f  high prices, ten thousands is not 
b very big amount. We are to pro
tect the interest of everybody.

 ̂ SHRI M. C. DAGA: If the money 
ia taken for commercial transaction, 
he will earn profit out of it.

SHRI KUMAR: Such a person will 
So to litigation only if he is unable 
to pay. It may be due to dire neces
sity, untoward incidents or happen
ings. A  person in normal conditions 
will never go in the Court. He will 
go to the Court if he i$ faced with 
his back on the wall. I would say 
that contractual rate of interest 
should not be there.

MR. CHAIRMAN: Your suggestion 
is that either it should be 12J per 
cent or the bank rate. The contrac
tual rate of interest should not be 
there.

SHRI KUMAR: Yes, Sir.
Now I would like to submit about 

Section 39. I have read the amend
ment to this Section in the Bill. My 
submission is that Section 39 as being 
amended should be retained and ano
ther sub-section should be added as 
sub-section (4): “ In case a decree is 
transferred to any other Court, it 
shall be sent to the District Judge if 
the transferee Court is under the ju
risdiction of the same District Judge 
and in all other cases to the High 
Court. If the transferee Court is 
subject to the jurisdiction of a 
different High Court then the High 
Court may send it to the High Court 
which has jurisdiction over 
the transfree Court and the later 
High Court will then send it to 
the transferee Court.” This is with re
gard, to transfer of decrees. If the 
Court which passes the decrees wants 
to transfer that decree to another
1002 L.S.—7

Court then instead of taking a lot o f 
time, if the transferror Court and the 
transferee court are in Chandigarh, 
then the tan sferror court should be 
entitled to send the decree to the 
transferee court direct. This is my* 
suggestion. j ^

SHRI AWADHESHWAR PRASAD 
SINHA: Will you kindly explain why 
you msist on this procedure.

KUMAR: in order to curtail 
difficulties, I want the procedure to be 
simplified.

MR. CHAIRMAN: The learned wit
ness h*s not objected to the provision 
of proposed amendment What he 
has suggested is that in addition to 
this there should be another sub-sec. 
tion. He wants another saving clau
se.

SHRI KUMAR: The sub-section (4) 
should be like this:—

“ (4):—In case a decree is trans
ferred to any other court, it shall 
be send to the District Judge if the 
transferee Court is under the juris
diction of the same District Judge, 
and in all other cases to the High 
Court. If the transferee court is 
subject to the jurisdiction of a di
fferent High Court then the High 
Court may send it to the High 
Court which has jurisdiction over 
the transferee Court and the later 
High Court will then send it to the 
transfree Court” .

MR. CHAIRMAN: Have you any 
thing more to say?.

SHRI KUMAR: Now I want to say 
something regarding Section 42 o f 
the original Act (Clause 20 of the 
Bill). The proposed addition as given 
in clause 20 of the Bill is not need? 
ed. To my mind the following words 
should be added in Section 42 of the 
Act, after the words ‘The Court exe
cuting a decree sent to it shall have 
the same powers in executing such 
decree*: —

“including the power to transfer 
the decree to some other court tor 
execution” —
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The idea is that if the transferee 
Court comes to the conclusion that it 
is not in a position to execute the 
decree it will be able to transfer it 
to some other court itself. Now I 
will make my submission with regard 
to Section 60. Part (c) of Section 60 
reads as under:—

“houses and other buildings (with 
the materials and the sites thereof 
and the land immediately appurte
nant thereto and necessary for their 
enjoyment) belonging to an agri
culturist and occupied by him.”

This has been confined to agricul
turist alone. This concession should 
be given to other persons as well and 
instead of the words “an agricultu
rist” , the words ‘'judgement debtor’' 
should be substituted. The base is 
very sound according to me. We are 
not here only for safeguarding the 
interest of agriculturists alone. The 
base is to safeguard the interest of 
everybody whether he is an ordina
ry labourer or worker in a factory or 
he may be an agriculturist.

MR. CHAIRMAN: A  general provi
sion is already there. You are ask
ing for an exemption. The proposed 
amendment here is in clause (c), 
for the words “an agriculturist” 
the words “an agriculturist or a 
labourer or a domestic servant” 
shall be substituted.

SHRI KUMAR: Sir, I want t© say 
that instead of the words as quoted 
by you the words “ judgement 
debtor” should be there.

MR. CHAIRMAN: This comes un
der sub-section (1) of Section 60. 
This adjustment will not apply here.

SHRI KUMAR: Sir, this will be do
ing an injustice to others.

MR. CHAIRMAN: Should this con
cession be given to all judgement de
btors?

SHRI KUMAR: Yes Sir.

SHRj M, C. DAGA: The judgement 
debtor may be a rich man.

SHRI KUMAR: Sir, I think every 
person should be given one residen
tial house. Everybody should have 
a shelter.

SHRI AWADHESHWAR PRASAD 
SINHA: You are more progressive
person.

SHRi KUMAR: Sir* everybody 
should have one residential house be
cause this is a Welfare State and we 
are to work so that the law should 
not take away this shelter.

SHRI M. C. DAGA: Suppose the 
house is very costly, may be of 5 to 
10 lakhs.

SHRI KUMAR: Then Sir. you may 
add something more to his need.

SHRI M. C. DAGA: If the person 
concerned is a very rich man then 
a house should be provided.

SHRI KUMAR: Sir, I beg to differ 
with you. We have agriculturists and 
whose houses are better than those 
of hon. judges of High Courts and 
Ministers, etc.

SHRI AWADHESHWAR PRASAD 
SINHA: We are interested in weak 
persons.

SHRI KUMAR: Sir, you will bear 
me out that the judgement debtor is 
a week person. Only a person who 
will not be able to pay his debt will 
become a judgement debtor.

Sir, my next point is about Section 
80. This section has been deleted and 
this is a very progressive step.

So far as Sections 91 and 92 of the 
Original Act are concerned, this is 
very good that these have been am
ended. I would submit that Section 
93 should also be amended in the light 
of amendments carried out in Sec
tions 91 an<* 92.



MR. CHAIRMAN: You want conse
quential changes and these will be 
•dona

SHRI KUMAR: Alright. Sir.
r

Now I will make my submission in 
•connection with Section 99-A. 99-A
has been added. In fact, this is not 
needed and instead the following 
words be added in Section 99 itself 
rafter the opening words “no dec
ree” :—

“or order in execution”

So, 99-A is redundant and  there 
’W ill be no need of adding this.

Sir, with regard to Section 100, J 
•want to submit that this js one of 
the most important topics for which

• I  am giving my views. Section 100 
dtself is quite harsh. I want to say 
that instead of making it more strin
gent it should be rather liberalized 
and the question of fact also should 
"be open for the examination by the 
High Court in a Second Appeal. The 
reason is simple. Let us take Sec

tion 100 as proposed. Now I would 
•.submit that it will be putting a cart 
before the horse rather to say that 
this Section has been enacted. It 

•will be making very stringent pro
vision and I would submit that this 
^Section should not be added. The 
existing Section 100 should be re

tained as it is and rather it should be 
liberalised and interference on ques
tions of fact must be allowed in R. S. 
A . at least in cases of difference in 
ti*| lowpfl two courts. Otherwise 
there is no point in retaining Sec
tion 100 and making it restricted to 
the questions of law. When the 
entire case is open to the examina
tion by the High Court in second ap
peal and it sees what findings have 
been given by one Court and what 
by other*. In cases of misreading or 
misinterpretation of the material on 
the record, the High Court do inter- , 
fere in the second appeal. The Sup
reme Court has laid in quite a num. 

v ’ber of judgements that the questions 
o f  facts are not to be interfered with

by the High Court in second appeal. 
So, I would submit that there is no 
point in making this provision of 
law so stringent. The questiops o f 
fact can be made open to be examin
ed by the High Court because other
wise that would give a handle to the 
corrupt persons to make every ques
tion a question of fact.

SHRI AWADHESHWAR PRASAD 
SINHA: Why not third appeal?

SHRI KUMAR: Sir, the second ap
peal is there but why then have an 
appeal at all.

My submision is that Section 100 
which is being sought to be made 
very drastic that should not at all be 
done because that will tend to give 
a free handle to the corrupt judicial 
officers.

MR. CHAIRMAN: Under sub-sec- 
tion(l) of section 100, the only con
dition is of the word ‘substantial' 
where the question of law ia invol
ved. If that word ‘substantial' is 
omitted, then have you any objec
tion.

SHRI KUMAR: That is already 
there in that section.

MR. CHAIRMAN: Have you any
objection regarding other definition 
of this Section.

SHRI KUMAR: Yes, Sir.

MR. CHAIRMAN: Are you opposed 
to the proposed new section in any 
form and you want liberalisation of 
the existing action to make it more 
clear?

SHRI KUMAR: Yes, Sir.

Regarding Section 100A, I submit 
that the proposed Section 100A 
should not be there. Letters Patent 
Appeals are permitted only if the 
Single Judge certifies it to be a fit 
case for being heard by a Division 
Bench. Therefore, I say that so far

93
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as the tetters Patent Appeal pro
vision is concerned that should be 
retained and Section 100A should 
not be there. '

Section 19 is alright. Regarding 
Section 108, I want that the original 
Section 103, which is already in ex
istence, that should be retained. In 
view of my submission in respect o f 
Section 100, the old Section 103 is a 
necessity.

MR. CHAIRMAN: Do you want the 
existing one to be retained?

SHRI KUMAR: Yes, sir.

Regarding Section 115, I also want 
the old section to be retained. Be
cause, some time it so happens that 
many a times the; Courts make such 
glaring blunders that the very pur
pose of the suitor is defeated. Some
times, it so happens that a person 16 
not able to produce evidence due to 
minor lapse on his part. Supposing 
to—lay by a man comes to the Court 
and instead of catching the Bus, he 
misses the Bus. He does not reach in 
time. There the Court closes the 
evidence. He makes an application 
that instead of closing the evidence, 
permission may be given to examine 
the witnesses. The Court says that 
your evidence stands closed and 
that you cannot be given any oppor
tunity. Then there is no remedy 
before him except to go in for appeal. 
Thus a lot of time o f the Court is 
taken and it results in multiplicity 
of proceedings. The powers of re
vision are already very restricted 
and revisions are entertained by the 
High Courts only in restricted type 
of cases. Therefore, I want the old 
section 155 to be retained.

MR. CHAIRMAN: You please read 
last sentence of the Bill at page 107; 
“ In fact, in many cases, the object of 
parties in moving the High Court for 
revision is to delay the progress of 
the prodeedings. In view of the fact 
that adequate refnedy is provided for 
in article 22̂ 7 of the Constitution for 
correcting cases of excess of jurisdic

tion, or non^exercifife o f jurisdiction 
or illegality or material irregularity 
in the exercise of jurisdiction, the 
section is no longer necessary and’ 
is, therefore, being omittedl”

SHRI KUMAR: Sir, this ifr a provi
sion o f the Constitution and it will b e  
restricted to a very limited type o f  
cases where the question o£ jurisdic* 
tion or failure of jurisdiction is there.
I have just now cited a case of per
son whose evidence is closed due tou 
a minor lapse on his part. Article 227 
of the Constitution will not be able to* 
give him full protection because it 
will be no question of jurisdiction at 
all. The jurisdiction vests in the 
Court. The Court thinks that an- 
opportunity has already been given. 
Some-times it so happens' that the 
Courts aTe in a hurry and they want 
to get rid of cases or there is conni
vance between some groups or par
ties; They say that better you have 
the case dismissed in default and get 
it revived in the next month.

Sir, the remedy provided under Ar
ticle 227 is too much cumbersome. 
The procedure fo r  filing the revision 
petitions involve less costs of the 
clients concerned. Scr I want this* 
section to be retained.

MR CHAIRMAN: Articlfe 227 is;
like this.

‘ (1) Every High. Court shall have 
superintendence over all courts ancJ 
tribunals throughout the territories; 
in relation to whick it exerciser 
jurisdiction.

(2) Without prejudice to the ge
nerality of the foregoing provision,, 
the High Court may—

(a) call for returns from such: 
courts;

(b) make and issue general 
rules and prescribe forms for re
gulating the practice and proc^a-  ̂
dings of such courts; and s
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TxJ) prescribe forms in which 
i>ooks, entries and accounts shall

* kept by the officers of any
such courts.

In this "article, the general power 
tor superintendence is illustrated in 
clause (2).'

Section Iii) has got a limited scope. 
It  reads as under:

“The High Court may call for 
the record of any case which has 
been decided by any Court subor
dinate to  such High Court and in 
which no appeal lies thereto, and 
i f  such subordinate Court appears—

<a) to have exercised a juris, 
diction not vested in it by law, 
or

(b) to have bailed to exercise 
a jurisdiction so vested, or

(c) to have acted in the ex
ercise of its jurisdiction illegally 
or with material irregularity,

the High Court may make such 
order in the case as it thinks fit”

When it  is  claimed that the same 
tfacility can be had under article 227 
of the Constitution, therefore, there 

is no need of this section.

SHRI KUMAR: Sir, I have submit
ted my viewpoint. The help which 

can be had under Section 115 is not 
available Under article 227.

MR. CHAIRMAN: Next point
please. '

SHRI KUMAR: Sir, now I would 
like to submit about Section 119. It 
areads as follows:

“Nothing in this Code shsill be 
deemed to authorise any person 
on behalf of another to address the 
Court in the exercise of its origi
nal civil jurisdiction, or to examine 
witness, etc.% etc.”

After the word ‘original’, the words 
or appellate’ should be added. This

• rt?th„ regard to Pers°*U appearing 
in the Courts. So it should not be 
made Subject to original civil juris
diction alone. The word appellate ju
risdiction should also be there.

MR. CHAIRMAN: Alright. Next 
point please.

SHRI KUMAR: Sir, Section 132 is 
with regard to ;women. jThis provi
sion has never been abused so far a* 
my experience at the Bar goes.

SHRI M. C. DAGA: Ladies are very 
progressive. These ladies who hap
pen to be the members o l this Com
mittee are not going to protect those 
women. They, would rather like 
them ta come out. •

SHRI KUMAR: We have got per
sonal liberties. If one wants a par
ticular way of life we cannot object 
to it. This provision of law should 
be retained. It is not at all offensive. 
If somebody does not want to avail 
of this provision, she may not.

■ j • ’
MR. CHAIRMAN: AlHght. Please 

proceed to your next 'point.

SHRI KUMAR: Sir, now I would 
submit about Section 141. It is as 
under:

“The procedure provided in this 
Code in regard to suits shall be 
followed, as far as it can be made 
applicable, in all proceedings in 
any Court of civil jurisdiction ”

My suggestion is that it should also 
be made applicable to (proceedings 
under articles 226 and 227 of the Con
stitution. It should read- like this at 
the end:—

“ ...Including all proceedings 
with regard to Articles 226 and 215 
of the Constitution and all othofr 
proceedings of a civ il.; n&tt&e be" 
fore the High Court.*
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These words should be there. At 

some places the High Courts have 
held that the Code of Civil Procedure 
applies to the proceedings and some 
Courts have held that it does not ap
ply. The Code of Civil Procedure is 
quite comprehensive. It should be 
made applicable to all types of civil 
proceedings.

SHRI M. C. DAGA: It is also there.

SHRI KUMAR: My submission is 
that it should be made applicable to 
all proceedings of civil nature.

SHRI M. C. DAGA: It means you 
want to bind down the Court.

SHRI KUMAR: Some times a
court says we will evolve our own 
procedure. It may lead to incogruous 
results. Therefore, it should be ap
plicable to all proceedings of civil 
nature.

SHRI M. C. DAGA: It is going to 
lengthen the proceedings.

SHRI KUMAR: My suggestion is
that it is not going to lengthen the 
proceedings. It should be made ap
plicable by the Statute itself.

MR CHAIRMAN: We have to ex
amine other witnesses also. It will 
be very helpful if you kindly make 
it convenient to come to Delhi on 
17th o f June, 1975. Will that be suit
able to you.

SHRI KUMAR: Sir, I will be able 
to come. I have to submit about 
three sections now. Let me finish 
them.

MR. CHAIRMAN:: While coming
to Delhi, please bring your written 
statements. You may finish your 
points about the Sections.

SHRI KUMAR: Sir, I w ill now
submit about Section 144. My sug
gestion is that after Sub-section (2 ), 
the following proviso be added:

“Provided that a suit so institut
ed may be treated as an application; 
under this Section with the leave ' 
o f the Court.”

Under Section 47 there is a provisioni 
that the remedy available under this 
section will not be available except 
through an application and if any 
application is filed it may be treated 
as a suit. There may be a similar * 
provision so far as section 144 is con
cerned.

MR. CHAIRMAN: Next point
please.

SHRI KUMAR: Sir, my next sub
mission is regarding Section 145. A t4 
the end another Proviso should be 
added. It is as under:

“Provided further that the exe
cution of the decree or order is not 
capable of being executed against 
the principal party.”

This is with regard to the sure
ties. This is a section on which I* 
would like to lay particular stress. 
TTiis section is very much abused. My 
submission is that the liability of the 
surety should start only if the prin
cipal party is not available or able 
to perform his obligations. #

SHRI M. C. DAGA: It will take 
years to effect the recovery. The 
surety should fully realise his respon-. 
sibility before standing surety to^ 
anybody.

a
SHRI KUMAR: It will mean that

you are trying to dissuade a person 
coming to the help of another person. 
He givgs helping hand to the princi
pal party. He does not come in his 
place in toto. We should try to en
courage the helping nature.

My next suggestion is in regard to 
section 149. This will be my last* 
submission. Section 149 reads as , 
undedr:

f
_  * ‘Where the whole or any part of 

any lee prescribed for any document
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by the law for the time being In 
force relating to court-fees has not 
been paid, the Court may in its 
discretion,. . . .  * ■*

M y suggestion is that the words ‘in 
its discretion’ should be replaced 
by the words:

‘On being satisfied that the non
payment of such court fee was tri
vial or bona fide or on account of 
sufficient cause.’

The absolute discretion of the Court 
should not be there. I am very 
particular about this section. Just 
a few days back I came across a case 
in which an hon. Judge of this High 
Court non-suited an appellant on tho 
simple ground that the court fee paid 
on the decree-sheet was less by one 
rupee. The poor fellow must have 
paid the court fees, he must have 
given Rs. 500 to the Lawyer. At 
the final hearing if this is detected 
that the court fee paid by him is less

by one rupee his appeal is thrown 
out. Therefore, I submit that the 
provision should be like this:

The words “in its discretion’' should 
be replaced by the words: —

“On being satisfied that the non
payment of such court fee was tri
vial or bona fide or on account of
sufficient cause0.

SHRI M. C. DAGA: Docs the
Judge exercise discretion judicially 
or arbitrarily.

SHRI KUMAR: Discretion is al
ways judicial.

MR. CHAIRMAN: Mr. Kumar, we
are thankful to you for giving evi
dence before us. Now we will hear 
you at Delhi on the 17th June, 1975. 
In the mean time you may send your 
written suggestions to us.

(The witness then withdrew)

II. Shri Atma Ram Advocate,
[77ie witness was called in and he 

took his seat)

MR. CHAIRMAN: On behalf of
this Committee, I welcome you for 
tendering evidence before us. We 
are sorry that we have kept you 
waiting. Before you get your evi
dence recorded, I would like to make 
it dear that the evidence shall be 
treated as public and is liable to be 
published unless you specifically 
desire that all or any part 
of your evidence is to be treated 
as confidential. I would also like to 
make it clear that even though you 
might desjir& your evidence to be 
treated as confidential, such evidence 
is liable to be made available to the 
Members of Parliament.

SHRI ATMA RAM: Sir, I agree
with what you have read out.

MR. CHAIRMAN: We have not
received any written memorandum 
from you.

Chandigarh.
SHRI ATMA RAM: Sir, I was ask

ed to give my reply to the question
naire and that I have brought.

ME. CHAIRMAN: Your written
reply is before us and it will be cir
culated amongst the members of the 
Committee in due course. In addi
tion to what you have given in writ
ing if you want to say anything more 
you may do so.

SHRI ATMA RAM: Sir, in my opi
nion Clause 39 of the Amending Bill 
relating to the amendment of Section 
100 of the C.P.C. is unwarranted. 
Section 100 itself provide enough 
restrictions for second appeal not to 
be admitted on frivolous grounds. 
Therefore it does not require any 
amendment. It should remain as it 
is. This amendment is not only not 
desirable but involves cumbersome 
procedure. The appellant will first 
have to apply for permission being 
granted to prefer an appeal, if he is 
allowed to do so, it will add one
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m a n  hearing to the hon. Judge of 
the High Court, if he is not permit
ted hearing, then this provision is 
useless, arbitrary and depending 
upon the sweet will o f th? Judge. 
What will be the use of having such a 
provision. So my view ig that Section 
100 of th* C .P .C . should remain as 
it is, otherwise you will be making 
the District Judges who are not com
petent, arbitrary and autocratic.

Then I peas on to Clause 40 o f the 
Bill which seeks to add one more 
Section 100-A to the present Act. To 
m y mind this also should not be 
brought on the statute. The provi
sion of Letter Patent appeal should 
remain is it is . Letter Patent appeal 
is not competent unless the Judge 
who decided the appeal certifies that 
it is a lit case for appeal under the 
Letters Patent Therefore, that re
striction ig already there. The num
ber o f  such appeals cannot be large 
in view  of this condition imposed. 
So far as Writ Petitions are concern
ed, in this High Court, these are ad
mitted,, by Division Bench ax t̂ these 
are decided by  an . Hon. Judge in 
Single Bench. Therefore, this  ̂ being 
in the original exercise of jurisdiction 
o f the High Court, appeal under the 
Letters Patent would lie otherwise 
judgment and decree o f the Single 
J.udge, would be final. Therefore the 
delegation or retention o f the present 
legislation would be relevant so  far 
as second appeals are concerned. % In 
second appeal the precedent is that 
it has to be certified by the judge 
deciding the appeal that it is a fit case 
for appeal to the Letters Patent.

ttow I pass on to Clause 63 of the 
Bill, By experience I gay that 
plaints and written statements are 
drafted by lawyers. He naturally 
withholds t points which may be 
detrimental to the interests of his 
party. This rule should b e  made 
mandatory that the parties shpu^ be 
examined. This wquld ^cut short 
litigation, and delay^.jyould be very 
itvuch wxppveflv therefore, tjie par
ties should be examined and not their 
counsels* .,

SHRI M. C. DAGA: You mean that 
the counsel should not be present in 
the court

SHRI ATMA RAM: I don’t say 
that they should not remain in the 
court. That is not my point. My point 
is that the parties should be examined 
and not their counsels.

SHRI M, C. DAGA: Why the coun
sel should not be examined.

SHRI A T M A  RAM: Because the
plaint or written statement is drafted 
by  him. He withholds certain points 
which may be detrimental to the in
terests of his party.

Then I pass on to Order 12 rule 5.
In my view, Order 12 rule 5 should 
be made stringent. It relates to ad
mission or denial of facts by a party.
If it is made stringent it would ob
viate delays.

Now I come to Section 115 of the 
C. P. C. By deleting this section and 
by providing this remedy under 
Article 227 of he Constitution o f 
India, the scope of interference will 
be enlarged, otherwise the purpose 
is the same. It can very well be de
leted.

SHRI DINESH JOARDER: If we
delete Sedtion 115 and resort to 
remedies under Article 227 of the 
Constitution of India, will there be 
any material difference so far as pro
cedure, costs and time is concerned. ^

SHRI ATMA RAM: Sir, I don’t ^
think it will make any difference 
in respect or delay or cost.

SHRI M. C. DAGA: Section 115
entrusts power to the District Courts.
It has been done iii UP. What is your 
view  about it?

SHRI ATMA RAM: Sir, we **e not 
very competent at present. Time is 
not ripe to entrust all the authority to 
the District Judges. In respect of ap
plying judicial mind, it will tie more 
autocratic by  entrusting power to  > 
the District Judges. *
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SHRI M. C DAOA: I think hardly 

te w  cases come under this section.

'SHRI ATMA RAM: Section 115 has 
its own limitations. Therefore, judi
cial petition has to he decided. Revi
sion petition also happens to be decid
ed. In actual practice, if an hon. Judge, 
after reading the petition and hearing 
the Counsel feels that justice has not 
been done to the petitioner, he finds 
o u t  loopholes in the four corners of 
Section 115. If he is satisfied that 
justice has already been done, he does 
mot try  to bring it under section 115. 
'This invariably happens.

SHRI DINESH JOARDER: The mat- 
iter whitfh has been provided in Sec
tion 115 also covers the matter of 
Article 227 or the scope of Article 227 
Is wider. What is your view?

SHRI ATMA RAM: Sir, Article 
227 is wider, larger in interference. 
Interference under Section 115 is 
very limited.

To my mind the -Court is given the 
■power to set aside the order of the 
lower court under the provision of 
the superintendence over lower court. 
That provision is not tinder section 
115. That is why I should say the 
scope of interference under Article 227 
is wider.

SHRI V. C. KESAVA RAO: Shouid 
Section 115 o f the original Code be 
retained here?

SHRI ATMA RAM: If the intention 
is  to enlarge the scope, I Hould say, 
it need not be retained.

MR. CHAIRMAN: 'Will you agree 
with the proposed amendment that 
this Section 115 of the principal Act 
be omitted?

SHRI ATMA RAM: Yes Sir.

MR. CHAIRMAN: It has 1>een men
tioned at page 107 of the Code of Civil 

' Procedure (Amendinent) Bill that in
• view of the fact that adequate reme-
• dy is provided fo r ln : article 227 df the

Cdnstitution for correcting cases o f 
excess of 'jurisdiction, or non-exercise 
o f jurisdiction or illegality or mate
rial irregularity in the exercise of 
jurisdiction, the section is no longei 
necessary and is, therefore, being omit
ted.” Are you agreeing with this pro
posal?

SHRI ATMA. RAM: Sir, I think I 
have already replied this question. 
Where an hon. Judge feels that injus
tice has been done to the petitioner, he 
tries to bring it within the four cor
ners of Section 115. If he is satisfied, 
he throws it away.

MR. CHAIRMAN: The number of 
such petitions is much or less.

SHRI ATMA RAM: Sir, the number 
of such petitions is very few.

MR. CHAIRMAN: What about the 
cases of Article 227?

SHRI ATMA RAM: Sir, small num
ber of petitions come under Article 
227.

SHRI M, C. DAGA: Section 100 has 
been amended in the light of Article 
133. Will this not serve the purpose 
of the Article?

SHRI ATMA RAM: Sir, Article
133 relates to only making an applica
tion for leave to appeal to the Supreme 
Court. Appeal to the Supreme Court 
is not ordinarily competent under 
Article 133 from a judgment or de
cree of an hon. Judge. Therefore, it 
has no relation. Appeal to the Supreme 
Court lies only against a judgment 
or decree passed by a Division Bench 
or full and not a Single Judge. There
fore, Section 100 and Article 133 have 
no connection.

MR. CHAIRMAN: I read an amend
ment to Article 133—

*An appeal shall lie to the Supreme 
Court from any judgement, decree or 
final order in a civil proceeding o f a 
ftijgfat Court in the territory of India 
if the High Court certifies:
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(a) that the case involves a sub
stantial question of law of general 
importance; and

(b) that in the opinion o f the High 
Court the said question needs to be 
decided by the Supreme Court. These 
are the two things under which one 
can go to the Supreme Court.’

SHRI ATMA RAM: Has this amend
ment been passed?

MR. CHAIRMAN: Yes Please.

SHRI ATM A RAM: There does not 
seem to be any conflict between Sec
tion 100 and Article 133 (1).

MR. CHAIRMAN: In view of the 
provision of Article 133 of the Cons
titution of India, whether we need the 
proposed amendment of Section 100?

SHRI ATM A RAM: Sir, so far as 
Article 133 (1) is concerned, it does 
not m&ke any difference whether 
Section 100 is allowed to remain as it 
is or is amended.

SHRI M. C. DAGA: The Law Com- 
misison, in its fifty-fourth report on 
the Code of Civil Procedure, 1908 has 
made the following recommendation 
(Page 70):—

“It is in the light of the amended 
Article 133 that we propose to ap
proach the question about the scope 
of section 100 of the Code as it 
should be after it is amended. It 
would be noticed that clauses (a ),
(b ) and (c) of section 100 to which 
we will presently refer, are, in a 
sense, very wide in effect. In fact, 
as we will have occasion to point 
out, clauses (b) and (c) have led to 
a plethora of conflicting judgments 
and it may be safely stated that 
ingenuity of the- lawyers determined 
to seek admission for second appeals 
o f their clients in the High Court, 
coupled with judicial subtlety which 
generally believes that even an 
erroneous finding o f fact does, on 

; the ultimate analysis, lead to injus- 
1 tide, has unduly and unreasonably

widened the horizon of section 1U0.
It is easy enough to understand what 
a point of law is; but in dealing 
with second appeals courts have 
devised and successfully adopted » 
several other concepts, such as a 
mixed question of fact and law, a 
legal inference to be “drawn fr6m 
facts proved, and even the point 
that the case has not been properly 
approached by the courts below. 
This has created confusion in the 
minds of the public as to the legiti
mate scope of the second appeal 
under section 100 and has burdened 
the High Courts with an unneces
sarily large number of second ap-

View of High Court Arrears Committee-

The High Court Arrears Committee 
was quite clear in its view that the 
primary cause of the accumulation of 
arrears in the High Courts is the 
laxity with which second appeals are 
admitted without serious scrutiny in 
the light of the provisions of section 
100 of the Code.

SHRI ATMA RAM: Sir, the Hon’b le  
chief Justice of India paid this High 
Court a visit recently. The President 
of the Bar Association of the Punjab 
and Haryana High Court, in his ad
dress, submitted that first rate per
sons are not elevated to the Bench. 
He made it a point in his address. It 
would be seen that the scope of clause 
(a), (b) and (c) of Section 100 to 
which we will refer is very wide and, 
in fact, clauses (b) and (c) have led 
to very conflicting ’judgments. The 
ingenuity of the lawyers depends upon 
the admission of second appeal of the 
clients in the High Court. In fact, the 
fault lies with the lower judiciary. It 
is neither the fault of a Judge nor o f  
a Counsel if the judgement of facts o f  
the learned district Judge is reversed. 
It is not wrong. I say reversed be
cause then it falls within the ambit o f  
Section 100(a), (b) and (c). It is  
the fault of the lower judiciary. This v 
is what I want to say.
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SHRI M. C* DAGA: The High Court 

will have to apply its mind again to 
the facts of the casre as well as to the 
law.

SHRI ATMA RAM: • Suppose a 
judgement is reversed. I am not say
ing that it is wrong. The learned 
District Judge had applied his mind 
to the law but not to the facts of the 
case and the Judge of the hon’ble 
High Court admits what is wrong with 
it. Should he allow the injustice done 
to stand?

SHRI M. C. DAGA: He must apply 
his mind to the facts as well as to 
the law.

SHRI ATMA RAM: Law has to be 
applied to the facts of a particular 
case. Facts come first. But if a Dis
trict Judge had not applied law to 
the facts of the case, it is to be ad
mitted by the High Court under 
clause (b) and (c) of Section 100. I 
have already stated honestly that if a 
Judge thinks that justice has not been 
done, he will issue a notice for ad
mission under section 100 as well as 
Section 115. If he thinks that Justice

has been done, he will dismiss it. In
variably that the reaction of the 
mind of an hon’ble Judge. If he thinks 
that justice has been done, he will dis
miss the second appeal as well as the 
revision petition. That is the point 
before you.

SHRI M. C. DAGA: A search for
truth has to be made.

SHRI ATMA RAM: Not for truth, 
but for justice according to law. Sir, 
I have stated by my experience of 
more than 41 years. Nothing against 
any individual but I may submit that 
the recruitment in judiciary is very 
bad. Before 1962 there was three 
years course for law and now it has 
be'en cut down to two years course 
with the result that no-body reads 
C.P.C. and they are declared Adov- 
cates.

SHRI M. C. DAGA: It is a scien
tific age. We must go advance.

SHRI ATMA RAM: Sir, they have
no experience. They have only done 
two years course.

[The Sub-Committee then adjourned]
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[The witnesses were called in and 
they took their seats]
MR. CHAIRMAN: I welcome you

on behalf of this Committee for giving 
evidence before us. Before you get 
your evidence recorded, I would like 
to make it clear that the evidence 
shall be treated as public and is liable 
to be published unless you specifically 
desire that all or any part of your evi
dence is to be treated as confidential. 
I would also like to make it clear that 
even though you might desire your 
evidence to be treated as confidential, 
such evidence is liable to be made 
available to the Members of Parlia
ment.

SHRI S. S. SODHI: Sir, I have no 
objection in this regard.

MR. CHAIRMAN: Have you sent
your written memorandum to the 
Committee?

SHRI S. S. SODHI: Sir, we have
already sent 75 copies of the memo
randum to the Committee.

MR. CHAIRMAN: We have not re
ceived till today. We, however, will 
check it up.

SHRI S. S. SODHI: We have sug
gested a draft for the amendments to 
be made.

With regard to Section 80, our pro
posal is that it should be retained be

cause the Government requires. two 
months time to make up its mind whe
ther the case is to be settled/decided' 
or contested. We need this much 
time for the process of decision mak 
ing in the Government clearly require* 
it.

MR. CHAIRMAN: It has been pro- 
P06ed that this Section 80 of the prin
cipal Act should be omitted and the 
view of the Punj'ab Government is 
that it should not be omitted. It 
should be retained. What are the 
reasons for not omitting this Section?

SHRI S. S. SODHI: Sir, the reason
is that time must be made available 
to the Government to decide whether 
to defend or settle a case and thai is 
why we seek that it should be retain
ed.

MR. CHAIRMAN: What is your
view in relation to settlement of cases? 
How many cases have been settled 
at your end where the persons have 
not gone to the Court when noticed 
under section 80 were received.

SHRI S. S. SODHI: Sir, there are 
cases which have not been dealt with 
in the manner in which the spirit of 
the law requires them to be dealt with 
it. My submission is that Section 80 
if be correctly utilized, would be most 
useful.
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MR. CHAIRMAN: I would like to
know how many notices have been 
received and replies under section 80 
or C.P.C. during the last one year.

SHRI S. S. SODHI: Sir, at present, 
this information is not available.

MR. CHAIRMAN: Please supply
this information to the Committee 
♦within three months.

SHRI S. S. SODHI: Alright Sir.
"We will send this information to the 
Committee within three months.

SHRI M. C. DAGA: I would like to 
know when the notice is served upon 
you under section 80, whether you 
look upon the technicality of all the 
ingredients o f section 80 or simply 
apply your mind on the basis of equity 

.and ’justice.

SHRI S. S. SODHI: Sir, it should 
be on the basis of equity and justice.

SHRI M. C- DAGA: How many cases 
have been settled by you personally. .

SHRI S. S. SODHI: Sir, the Director. 
Prosecutions, deals with this matter 
and L R. does not deal with it in 
Punjab.

SHRI M. C. DAGA: It has been 
mentioned at page 22 of the 27th Law 
Commission Report that “when sec
tion 80 was originally enacted, India 
was a dependency under foreign rule 
and the main function of the Govern
ment was the maintenance of law and 
order. India is now a free country 
and a welfare State. It engages in 
trade and business like any other 
individual. A welfare State should 
have no such privileges in the matter 
of litigation as against a citizen, ajid 
should have no higher status than an 
ordinary litigant in this respect.” . It 
is often mentioned that 10 per cent 
notices are replied and 90 per cent 
are not replied. Is it not so?

SHRI S. S. SODHI: Sir, if a notice 
is correctly dealt with then it is des
irable to retain Section 80.

SHRI M. C. DAGA: Both the Law 
Commissions have discussed this mat
ter elaborately and they say that we 
must do away with this Section with 
the simple reason that Government 
should not be treated at a different 
level.

MR. CHAIRMAN: The hon. Member 
has referred the views on the basis o f 
Law Commission Reports. You want 
that provision of Section 80 should be 
retained and not omitted. In this 
connection you have to make a strong 
case and for that you should furnish 
the statistics say of one year or so 
alongwith a detailed note to the Com
mittee within a period of IS days.

SHRI S. S. SODHI: Alright Sir. I 
will submit the necessary reply within 
15 days.

My next point is that of Order 22. 
According to this bill, efforts have been 
made to make it easier for the legal 
representatives to be brought on 
record but the responsibility for bring
ing the legal representatives on record 
continues to be of the plaintiff or 
appellant. The proposal of the State 
Government is that this burden should 
be shifted from the plaintiff to the 
legal representatives themselves. This 
matter was discussed in the meetings 
of the Rules Committee of the High 
Court and the draft which I have just 
now circulated is basically the idea of 
the High Court. Suitable amendment 
is however needed in it because there 
in the rules of the High Court no pro
vision where the legal representative 
happens t0 be a minor and this draft 
s'eeks to cover this omission. The basic 
idea is that the Court should be speci
fically empowered to examine any 
person with a view to finding out 
whether the defendant has died or 
not? If dead, when he died. Who are 
his legal representatives? Whether 
any of the legal representatives are 
minors? If an application is made by 
any legal representatives to be brought 
on record, he is brought on record, 
Where it is a case of a minor le#al 
representative the Court shall suo 
motu implead him as a party to the
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suit after making an enquiry, as to who 

would be a proper person to be ap
pointed as his guardian.

£ Now, Sir I will read the suggestions 
•of the State Government.

Rule 2. This is repetition of the exis
ting provision. There is no change in 
rule 2.

2. Procedure where one of several 
plaintiffs of defendants dies and right 
to sue survives—

“Where therfe are more plaintiffs 
or defendants then one and any of 
them dies, and where the right to 
sue survives to the surviving plain
tiff or plaintiffs alone, or against the 
serviving defendant or defendants 
alone, the Court shall cause an entry 
t0 that effect to be made on the re
cord, and the suit shall proceed at 
the instance of the surviving plain
tiff or plaintiffs or against the survi
ving defendant or defendants.

Rule 2-A is a new provision.

‘Every Advocate appearing in a 
case who becomes aware of the death 
of a party t0 the suit (whether he 
appeared for him or not) shall as 
early as possible give intimation 
about the death of that party to the 
Court and to the person who is 
dominus litis ”

Rule 2-B is again a new provision.

‘2-B. The duty to bring on record 
the legal representatives of the de
ceased defendant shall be of such 
legal representatives themselves and 
not of the person who is dominus 
litis.”

4. Procedure in case of death or one 
•tA several defendant* or of sole defen
dant. L

The existing provision is as under: —

Where one 0f  two or more defen
dants dies and the right to sue does 

‘not survive against the surviving 
defendant or defendants alone, or a

sole defendant or sole surviving de
fendant dies and the right to sue 
survives the Court, on an applica
tion made in that behalf, shall cause 
the legal representative of the de
ceased defendant to be made a oarty 
and shall proceed with the suit.

This is the existing provision. The 
new provision is:

(IA ) The Court may at any time 
examine any person for the purpose 
of ascertaining—

(i) whether or not a defendant 
in a suit has died and if so, when?

(ii) the legal representatives of 
the deceased defendant; and

(iii) whether any of such legal 
representatives is a minor and if 
so, who would be a proper person 
to be appointed as guardian for 
the minor in that suit.

(IB) Where a legal representative 
of a deceased defendant is a minor, 
the Court shall implead him as a 
party to the suit suo motu, or on the 
application of the minor or any party 
to the suit.

(2) Any person so made a party 
may make any defence appropriate 
to this character as legal represen
tative of the deceased defendant.

(3) Where within the time limited 
by law no application is made under 
sub-rule (1) and the inquiry, if any, 
under sub-rule (1-B) does not show 
that there is any legal representative 
of any deceased defendant, who is 
minor, the Court shall proceed with 
the suit and judgment shall be pro
nounced notwithstanding the death 
a n d  shall have the same force and 
effect as if it had been pronounced 
before the death took place.

(4) If a decree has been passed 
against a deceased defendant, his le
gal representative may apply for set
ting aside the decree qua him a*d if 
it is proved that he was not aware
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of the suit or that he had not inten
tionally failed to make an application 
to bring himself on the record, the 
Court shall set aside the decree upon 
such terms as to costs or otherwise 
as it thinks fit.

(4A) Where a decree has been 
passed against a deceased defendant 
and his legal representative was a 
minor at that time, the Court shall 
set aside the decree qua him on such 
terms ag to costs as it deems fit, pro
vided that he makes an application 
for the setting aside of the decree 
within 3 years of his attaining 
majority.

(5) Before setting aside the decree 
under sub-rule (4) and (4A) the 
Court must be satisfied prima facie 
that had the legal representative 
been on the record, a different re
sult might have been reached in the 
suit at the time of the passing of the 
decree.

Sir, these are the suggestions of the 
State. We want these to be consider
ed.

SHRI S. K. MAITRA: You are
throwing the onus on a party who is 
not interested in the results of litiga
tion. The procedure which you have 
prescribed will instead of reducing de
lay, cause delay. In sub-rule (4) you 
have suggested:

‘If a decree bas been passed 
against a deceased defendant, his le
gal representative may apply for 
setting aside the decree qua him and 
if it is proved that he was not aware 
Of the suit or that he had not inten
tionally failed to make an applica
tion to bring himself on the record, 
the Court shall set aside the decree 
upon such terms as to costs or other
wise as it thinks fit.*

Almost in every case the defendant 
will take advantage of this.

SHRI S. S. SODHI: Sir, this has to 
be read with sub-rule (5).

SHRI S. K. MAITRA: That is there 
but it will cause delay. In IK) per cent

cases, the decree if passed, will be set 
aside by the Court of appeal or revis- 
sion and no purpose will be served.

SHRI S. S. SODHI: Sir, when a
person knows that there is litigation 
against him and it may result in at 
decree against him, then he would! 
undoubtedly think it fit to appear be
fore the Court.

MR. CHAIRMAN: Are these sugges
tions of the Punjab Government based" 
on the rules made by the Punjab &. 
Haryana High Court?

SHRI S. S. SODHI: Yes, Sir.

MR. CHAIRMAN: Have the rules 
come ito force in Pun'jab?

SHRI S. S. SODHI: Yes, sir.

MR. CHAIRMAN: Since how long, 
these are in operation?

SHRI S. S. SODHI: Sir, these have* 
come into force in February, this year* 
Only a short time ago. There is an 
obvious omission with regard to minor 
even in these rules. These rules do 
not provide as what is to be done in* 
their case.

SHRI M. SATYANARAYAN RAO: 
What is the object of this provision?

SHRI S. S. SODHI: Sir, these rules 
will apply not only to a plaintiff but. 
also to the appellant. Suppose an ap
peal is filed in the High Court to-day, 
it will take many years before that 
case comes up. According to the pre
sent position, it has to be ascertained 
by the appellant whether the respon
dent is alive and if he dies where and 
who his legal representatives are?

SHRI M. SATYANARAYAN RAO: 
The appellant might be knowing* 
about it? He is interested in the liti
gation.

SHRI S. S. SODHI: Sir. it is very- 
difficult to find out as to where the- 
legal representative of the respondent: 
are and what are their addressee
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SHRI M. SATYANARAYAN RAO: 
In that case it will be very difficult 
if he is not present. He may be away 
from that place.

SHRI S. S. SODHI: Sir, then he
comes under sub-rule 4 and 5.

SHRI M. SATYANARAYAN RAO: 
The very puipose is defeated. It will 
cause delay.

SHRI S. S. SODHI: Sir, we recognise 
that there may be delays in this case 
also. This is another system which 
deserves giving a trial. If the person 
knows that he is going to suffer a 
decree by not being present, he will 
appear in the Court. To-day the 
position is that it is to the advantage 
of the defendant not to appear. No 
decree will be passed in that case.

SHRI M. C. DAGA: I want to know 
whether the Punjab Government 
agrees with the proposed amendment 
already made in the Bill or not?

SHRI S. S. SODHI: We disagree
sir. That is why We have put forward 
this proposal.

SHRI M. C. DAGA: What are '-he 
reasons for the same?

SHRi S. S. SODHI: Sir, we want a 
basic change. According to tlie 
change which is proposed in the Bill, 
the basic responsibility continues to 
be of the plaintiff. So far as clause
(2) is concerned there is no change. 
The change comes with the case 
where the surviving defendant or 
sole defendant dues that is where we 
will bring an outsider into the suit,

SHRI M. C. DAGA: If the plaintiff 
is interested in getting a decree 
against the defendant, it is his duty to 
submit as to who is the legal repre
sentative of the defendant.

SHRI S. S. SODHI: A person who 
succeeds to the rights of a deceased 
defendant, let him also face the lia
bilities. If he does not like to come 
before the Court then he suffers a
1002 L. S.—8

decree. If he is hurt by the decree 
then let him come to the Court and 
get it set aside. We file appeals in the 
Court. It takes years before they are 
heard. We have this difficulty here. 
How can we find out who has died and 
who are the legal representatives of 
the deceased defendant and where 
they are.

SHRI M. C. DAGA: The procedure 
that you have suggested will be very 
lengthy. It will take years together 
for the Court to come to a decision. 
Enquiries will have to be held to as
certain if he is the legal representa
tive. -

MR. CHAIRMAN: The view of the 
Punjab Government has been explain
ed and it is on record. We will 
examine it.

SHRI DINESH JOARDER: Please
give your comments about the amend
ment suggested in the Bill.

SHRI S. S. SODHI: This is certainly 
an improvement on the existing pro
vision.

SHRI DINESH JOARDER: What
are your views about the responsi
bility that has been shifted to the 
pleader?

SHRI S. S. SODHI: I feel that this 
shifting o f responsibility upon the 
lawyer in the proposed amendment is 
going to create trouble. The judges 
will become unpopular with the 
lawyers.

MR. CHAIRMAN: You have made 
certain suggestions to be incorporated 
in the bill relating to the order XXII. 
May I know whether you are totally 
opposing the proposed amendment to 
this bill?

SHRI S. S. SODHI: Sir, we are not 
totally opposing it.

MR. CHAIRMAN: With reference to 
the Clause 76, please send your writ
ten comments within 15 days to the 
Committee as to which points you
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Agree and what suggestions you want 
to make. It will be easier for the 
Committee to consider it. Please also 
send the statistics regarding section 80. 
This will be helpful to us.

SHRI S. S. SODHI: Alright Sir. My 
next suggestion is with regard to 
Clause 63 relating to order X. The 
provision being made in the Bill is:

“2. (1) At the first hearing of the 
suit, the Court— (a) shall, with a 
view to elucidating matters in con
troversy in the suit, examine orally 
such of the parties to the suit ap
pearing in person or present in 
Court as it deems fit; and”

Our suggestion is:

*2(1)..........

(a) shall with a view to eluci
dating matters in controversy in 
a suit, examine orally such of the 
parties as it deems proper.

MR. CHAIRMAN: The main idea is 
that if the party is present, let the 
Court examine it straight-away other
wise he can be called by the Court.

SHRI S. S. SODHI: Yes, Sir. My 
next submission is in regard to Clause 
68 relating to Order XV Rule 2. The 
existing provision is as under:

“One of several defendants not at 
issue. Where there are more 
defendants than one, and any one 
of the defendants is not at issue 
with the plaintiff on any question 
of law or fact, the Court may at 
once pronounce judgement for or 
against such defendant and the guit 
shall proceed only against the other 
defendants/1

This deals with the initial stage o f the 
luit. Our suggestion is:

"Where there are more defendants 
than one, and any one of the defen
dants is not at issue or as a result 
of compromise or otherwise ceases 
to be at Issue with the plaintiff on 
any question of law or of fact, the 
Court may at once pronounce judge

ment for or against such defendants 
and the suit shall proceed only 
against the other defendants.”

This will be an additional provision.

MR. CHAIRMAN: We will consider 
it. .

SHRI S. S. SODHI: My next sugges
tion is about Order XVII Rule 3. This 
is clause 71. About this provision no 
change has bcen suggested in the bill. 
We want to suggest a change in it. I 
may read out the existing rule: —

“ Court may proceed notwith
standing either party fails to pro
duce evidence etc.— where any party 
to a suit to whom time has been 
granted fails to produce his evidence, 
or t0 cause the attendance of his 
witnesses, or to perform any other 
act necessary to the further pi-ogress 
of the suit, for which time has been 
allowed, the Court may, notwith
standing such default, proceed to 
decide the suit forthwith.

There is a conflict of authority with 
regard to the meaning of the word 
“forthwith” . Most of the High Courts 
have taken this view that it means the 
same day, take the position where 
there is a plaintiff who produces suffi
cient evidence on record to enable the 
Court to decide the case in his favour 
before the defendant has been called 
upon to give evidence and there is 
then some formal evidence which he 
withholds. The case had been ad
journed for formal evidence at this 
stage. He does not produce the for
mal evidence. The Court can pro
ceed to decide the case. The decision 
in such p. case? would be in favour of 
the plaintiff because there is no evi
dence against the plaintiff. What we 
propose is as under:

“Where any party to a suit to 
whom time has been granted fails 
to produce his evidence, or to cause 
the attendance of his witnesses, or 
to perform any other act necessary 
to the further progress of the suit 
fo - which time has been allowed, 
the Court may notwithstanding such 
default refuse to grant further time
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trial".

The Court may not give judgment an 
the sam*i day. We want to do away 
with tha word forthwith.

SHHl VI. C. DAGA: If the word trial 
is there it maang the matter is open. 
Once the matte^ is open, the parties 
can again come to the Court and tell 
that such and such things prevented 
them from giving evidence.

SHHI S. S, SODHI: If the plaintiff 
provides all evidence but withhold 
some formal part of it the Court then 
gives judgment. He is the person who 
commits the default and he then gets 
the decree in his favour. I am deal
ing with the stage before the defend
ant has been called upon to give 
evidence.

MR. CHAIRMAN: Your difficulty is 
with regard t0 the word ‘forthwith’. 
According t0 you that has been inter
preted by the courts to mean the same 
day. But how does it help the default
ing party.

SHRI S. S. SODHI: It helps in this 
way. Supposing the plaintiff has 
produced his main evidence and leaves 
aside some formal evidence. The evi
dence which has come on record is 
unrebutted because the defendant has 
not given his evidence. That unrebut
ted evidence may be sufficient to 
decide the case in plaintiff’s favour.

MR. CHAIRMAN: Your remedy
tfeems to lie in providing here that the 
Court shall grant adjournment:

SHRI S. S. SODHI: The court may 
close the evidence of plaintiff but per
mit the defendant in such a case to 
give bis evidence.

MR. CHAIRMAN: Will you please 
'•send us a written note about the inter
pretation of the word ‘forthwith’ by 
different High Courts, giving also the 
citation of the cases. You may also 
point out that the controversy about 
the interpretation 0f the provision of

O der XVII, Rule 3, stands unresolv
ed by the present Bill.

SHRI S. S. SODHI: Sir, I will send 
this note to the Committee.

MR. CHAIRMAN: What is your
next point.

SHRI S. S. SODHI: Finally I have 
to say about Clause 72 of the Bill. 
This is regarding evidence being taken 
down in English. The provision in the 
Bill is as under: —

“Where Eglish is not the language 
of the Court, but all the parties to 
tho suit who appear in person, and 
the pleaders of such of the parties 
a$ appear by pleaders, do not object 
to having such Evidence as is given 
in English, being taken down in 
English, the Judge may so take it 
down or cause it to be taken down.**

Now this relates to cases where the 
evidence is given in English. What we 
suggest is that there should be a pro
vision for recording the evidence in 
English with the consent of the parties 
even where such evidence is not given 
in English.

SHRI M. C. DAGA: If the language 
of the Court is not English then what 
to do.

SHRI S. S. SODHI: That is an ad
ministrative matter. I visualise this 
situation. Supposing a Court in 
Madras is to record the evidence of a 
Punjabi, who only knows Punjabi. 
Now the question arises in what lan
guage the evidence is to be taken 
down. It cannot be taken down i** 
Purijabi. If all the parties agree that 
it should be taken down in English, 
there should be n°  obj'ection.

SHRI M. C. D AGA: Suppose a
Punjabi gives his evidence in Madras 
and he does not know English then 
who will translate his evidence?

SHRI S. S. SODHI: Sir, the 
Court will have to appoint an 
interpreter.
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MR. CHAIRMAN : W e are thank
ful to you and the Punjab Govern, 
ment for the co-operation given to 
us and I assure you that we will 
examine what you have stated during 
the course of discussion.

IThe witnesses then withdrew]
II. Shri Shri Chand Goyal, ex-M.P.

(The witness was called in and 
he took his seat)

MR. CHAIRMAN : I welcome you
on behalf o f this Committee for giving 
evidence before us. Before you get 
your evidence recorded, I would like 
to make it clear that the evidence 
shall be treated as public and is liable 
to  be published unless you specifically 
desire that all or any part of your 
evidence is to be treated as confi
dential. I would also like to make it 
clear that even though you might 
desire your evidence to be treated as 
confidential, such evidence is liable to 
be made available to the Members of 
Parliament.

SHRI SHRI CHAND G O Y A L : 
Alright Sir. I have no objection 
to it.

I am also grateful to the Members 
of the Committee for giving me time.

At the very outset I would submit 
that this Bill will go a long way in 
avoiding delay in litigation and 
providing opportunity to a poor man 
to have a fair trial. I think T was 
a Member o f the Committee which 
had gone into this Bill but could not 
submit its report because of the 
dissolution of the Parliament. I find 
that this Bill is a greater improve
ment on all previous Bills which had 
been framed from time to time. I 
especially welcome certain features 
of this Bill. For instance, the 
amission of Section 80 of the C .P .C . 
When somebody has to file a suit 
against the Government or the 
Government official, he has to give
• notice under Section 80 C .P .C .

This is a very healthy and welcome 
feature in deleting the section. 
Similarly, the power which is being 
vested in the Supreme Court to ^
transfer cases from one State to
another which previously vested in «
the Government is also a welcome 
feature. My next point is that of 
principle of res judicata. I welcome 
its applicability, execution proceed
ings and also a provision for appeal. 1
For instance, for a particular issue, 
the finding Is against the party but
the judgment and decree are in his
favour then he has also been given 
the right to file an appeal challenging 
that particular aspect which wa*? not 
previously there. This is also a very 
welcome step.

Then looking into the present rate 
of interest, the rate of interest on 
decretal amount was less previously, 
but this has been enhanced and 
brought it at par with the commercial 
interest. This is also a welcome 
feature. More freedom has been 
provided from attachment. For 
instance, all salaried persons were 
being excluded. Previously, the 
salaries of Government and Local 
Bodies employees were only immune 
from attachment, but now it is being 
extended to other employees also 
and even the amount which Is * 
immune from attachment is being 
enhanced. I think this is quite in 
tune with the sociaUstic pattern 
which we want to gradually develop. 
This is also a good feature. Pre
viously, there used to bp passed two 4  
decrees, preliminary decree and final 
decree in certain type of sutts, that 
used to delay proceeding. This is 
a very wise step that there will be 
only one decree and the preliminary 
decree will no longer be there.

Now, I have objections to certain 
provisions. For instance, Section 2. 
This Act is being extended to the 
entire countrv except the State of 
.T*mmu & Kashmir, some areas of 
Andhra Pradesh and Nagaland State.4 *
I frel that in the interest of the
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Integrity o f the country, this 
exception should not be given to 
some areas of the country. It is, 
therefore, desirable that when we 
are bringing an amending measure 
that should apply to the entire 
country. It is a simple procedural 
law and I would suggest that there 
should be an amendment in this 
Section 2 and this exception should 
be done away with.

Now there is another feature, that 
is, second appeal. Second appeal 
only lies if the High Court certiiie^ 
that a substantial question of iaw is 
involved. I submit that the position 
is that the finding fact comes first 
from a trial court then an appeal is 
preferred before a District Judge. He 
gives his finding fact. Sometimes, 
there are differences between these 
finding facts. There is no difficulty 
if the two courts have arrived at 
one finding fact itpn  there should be 
no second appeal. But in cases 
where two findings of fact differ with 
each other, for such cases, there must 
be a provision for a second appeal 
even that may be at the cost of 
litigant. Only about some months 
back, the Chief Justice of the 
Supreme Court came to Chandigarh 
and I called upon him. I said to him 
that this is a fact that justice delayed 
is justice denied. In the Punjab 
High Court, the U .S .A . was filed in 
1964 and that was decided now after 
10 years. So, delays have to be cut 
down and justice has to be made 
speedy and less costly. I do not find 
many steps which have been taken 
to make justice less costly. No 
doubt, there is very good provision 
that a poor man has been provided 
lawyer and even the definition of a 
pauper has been substituted by an 
indigenous person and his assets 
can be of Rs- 1.000/-. He can Ale 
a pauper suit. A  provision has been 
made in this regard. But the rate 
of court fee is so high that something 
has to be done to reduce it. 
Exhorbitent fees are charged from 
.poor clients. There is no restriction,

no regulation about this. In this 
direction something should be done. 
It is the duty of the welfare State 
to provide justice to every citizen 
without charges. If some charges 
have to be recovered these must be 
the minimum. In order to reduce 
the court fee and regulate the fee of 
lawyer something should be done so 
that justice becomes really cheap. I 
was submitting about second appeal. 
Second appeal will only lie where 
the High Court certifies that 
substantial question of law is 
involved. I can understand the 
attempts of the framers of law to 
shorten the period of litigation. In 
some cases, injustice has been done. 
Unfortunately, the reputation of 
judiciary at all levels is not above 
suspicion because of economic 
difficulty. Every day we hear that 
the District Judges would give finding 
in favour of the party after accepting 
money.

SHRI M. C. DAGA: Has this cor
ruption come even at the High Court 
level?

SHRI SHRI CHAND GOYAL: I do 
not think that this thing has come 
upto the High Court now. But if we 
do not improve the service conditions 
of the High Court Judges, it may tra
vel even upto the High Court Judges. 
So far as Subordinate Judiciary is con
cerned, enquiries have been made 
against District Judges, some are 
found guilty. They arte made to resign. 
They are removed from service. 
This is a common feature. They can 
give a finding on facts after accepting 
illegal gratification.

Therefore, I feel that some provi
sion should be made that where the 
finding on facts is different, in those 
cases second appeal should be allow
ed. At present, what is being pro
vided in the Bill, second appeals 
will only be entertained if the High 
Court certifies that a substantial 
question of law is involved; otherwise 
it will not be entertained. So, atleast 
till that time justice is done in the
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trial Courts or even by the District 
Judges, second appeals should be 
allowed and the condition that if the 
‘High Court certifies that the case in
volves a substantial question of law* 
should not be there. This is one sug
gestion which I want to make before 
the hon’ble Members of this august 
body.

Regarding Section 115. I may just 
refer to the past history o f this pro
vision. The 4th Lok Sabha Commit
tee was asked to consider the previous 
Bill and as a Member, I appeared be
fore the Committee for full one day. I 
succeeded in persuading the Members 
of the Committee that this Section 
115, which deals with the ‘Revision’ 
must be retained.

SHRI M. C. DAGA: Do you hold 
the same view to-day?

SHRI SHRI CHAND GOYAL: Yes, 
Sir. I hold the same view today. The 
scope of Section 115 is already very 
much limited. Revisions are allowed 
only in cases where there is no exer
cise of proper jurisdiction or wrong 
exercise of jurisdiction or where 
there is material irregularity in the 
exercise of jurisdiction. Only in such 
cases this Section is involved, j  do not 
think that in not more than 20 to 25 
per cent cases these revisions are en
tertained in limni otherwise these are 
dismissed. I know the anxiety of the 
Committee and of the framers of this 
Act that beause of the existence of 
Section 115, cases are sometimes ie . 
layed for a considerably long time 
and even the revision petition takes 
2-3 years. But we have also to con
sider that in some cases justice may 
not be done if Section 115 is totally 
abolished from the Code. I feel that 
the scope may be narrowed down but 
the Section should not be completely 
wiped out.

SHRI M. SATYANARAYAN RAO: 
Are you not aware of Article 227 of 
the Constitution?

SHRI SHRI CHAND GOYAL: That 
is just superintendence of control.

That does not serve the purpose of 
Section 115. I have already stated . 
this in the ‘Objects and Reasons’ that 
this is not a revisional power in that 
sense. This is just superintendence  ̂
and control.

Now I have to say something about 
Section 76 at page 54 of the Bill. This 
dea]s with abatement and where we 
are feeling that great hardship is done 
in many cases because of this provi
sion of Order 22 which deals with 
abatement. In reading it now with Sec. 
tion 70 hardship, to a certain extent 
is removed. Now it says that if it was 
not in the knowledge of the plaintiff 
or if he did not know about the death 
of a particular defendant and because 
of his ignorance, he could not bring 
it to the notice of the Court, there
fore, the suit will not be abated. This 
is one aspect of the problem. Another 
aspect is that in a number of cases 
the plaintiff or the appellant is aware 
that the defendant is dead or one of 
the defendants is dead but he does not 
know that it is his duty to bring it 
to the notice of the Court about that 
death otherwise his suit will abate.
So, in order to have the abatement of 
the suit, something has to be done 
where it is the ignorance regarding 
the death of a particular defendant 
or respondent or the ignorance is 
regarding the steps he is supposed to 
take. There should be a scope for 
that hardship.

SHRI M. C. DAGA: Ignorance of 
law is no excuse.

SHRI SHRI CHAND GOYAL: That 
is true.

SHRI M. C. DAGA: Generally the 
Lawyers work on behalf of plaintiff.

SHRI SHRI CHAND GOYAL: 
Lawyers can hardly know that a 
particular defendant is dead. He does 
not know so long as his client does 
not inform him.

SHRI M. C. DAGA: For this pur. 
pose, we have made certain amend
ments.
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SHRI SHRI CHAND GOYAL: That 

I am accepting. Sir, that 50 per cent 
injustice has been removed. But my 
other point is that sometimes it takes 
six months for a litigant to come to 
his lawyer. They come from far off 
villages and entrust their case to the 
Lawyer and immediately after the fil
ing of an appeal the respondent dies. 
Now the litigant comes to know that 
the respondent is dead but he does 
not know that he has to intimate the 
Court about his death otherwise his 
appeal will abate. He does not know 
this legal aspect

SHRI RAJDEO SINGH: It is ex
pected that the client will discuss this 
matter with his lawyer and he will 
consult the consequences of a death of 
a party and inform his lawyer in this 
way.

SHRI SHRI CHAND GOYAL: Sir, 
there are hundred such like cases 
where the lawyers tell their clients 
that because you have not brought it 
to my notice that the defendant is 
dead, your appeal must fail. Law is 
such that we cannot he^ people had 
to suffer because of the illiteracy and 
unawareness of the legal procedure.

MR. CHAIRMAN: The learned
Counsel has brought this point to the 
notice of the Committee and we will 
consider it. Now you can take over 
your next point.

SHRI M. SATYANARAYAN RAO: 
You have suggested some amend
ment. What have you to say in that 
respect?

SHRI SHRI CHAND GOYAL: Sir, 
my final suggestion is regarding 
Order V ‘Issue and Service of Sum
mons'. We see that clever respon
dents manage to delay the service by 
paying something to the Server and 
they manage non-service of the sum
mons. Therefore, if we make a provi
sion of service by registered post, that 
should be considered to be good 
enough.

SHRI RAJDEO SINGH: Parties
be held responsible f ° r bringing 
their witness in the Court.

SHRI SHRI CHAND GOYAL: This 
is good, Sir.

SHRI M. C. DAGA: It is now pro
vided at page 21 of the Bill:

"Th* Cou^t shall, in addition to, 
and simultaneously with, the issue 
of summons for service in tne 
manner provided in rules 9 to 199 
(both inclusive), also direct the 
summons to be served by registered 
post addressed to the defendant or 
his agent empowered to accept the 
service at the place............. ”

SHRI SHRI CHAND GOYAL; Ifl it
in addition?

SHRI M. C. DAGA: What you have 
said, that will serve the purpose.

SHRI SHRI CHAND GOYAL: Sir, 
it is a good suggestion that the res
ponsibility must be of the party. 
When he thinks that it is the head
ache of the Court, he manages that 
summons are not served and some
times it takes 1-2 years.

If they refuse to come, is it expected 
of them that they will depose in favour 
of the party at whose instance they 
refused to come.

SHR V. C. KESAVA RAO: If they 
come to Court they may give eviden
ce.

SHRI SHRI CHAND GOYAL: Ser
vice will be effected by the Court. But 
the responsibility must be thrown on 
the party. He can say that unless the 
Court summons him he would not go. 
That is understandable. But service 
having been effected, this is the duty 
of the party to produce them. This 
is all I had to submit.

MR. CHAIRMAN: Your evidence 
seems to have two parts. In one part 
you have supported the measures 
being taken/amendments proposed in 
the Bill. In the second part you have
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raised certain objections and have 
suggested certain improvements. If 
you send us within ten to fifteen days 
which section | clause | rule you would 
suggest to be improved, it would be 
a great help to the Committee.

SHRI SHRI CHAND GOYAL: I
will do it, Sir.

May I make one more submission. 
You are proposing to do away with 
the L.P.A, i.e. appeal against single 
Judge to a Bench. In the Supreme 
Court, these cases are heard by two 
Judges/Bench. Now that we are doing 
away with this procedure, we may 
propose that initially also these cases 
be heard by two Judges.

MR. CHAIRMAN: We will welcome 
a suggestion from you. You may aend 
us your written comments about the 
modifications|improvements that you 
want to be made. I would put you a 
question relating to Section 115. 
It has been claimed that the provision 
of Section 115 is covered by article 
227 of the Constitution. They do not 
say that this section is not necessary 
and may be omitted. In the proposed 
Bill it is sought to be omitted. We 
are very much concerned about it. 
We want to be clear about it. Your 
comments about this section will also 
be welcome.

SHRI SHRI CHAND GOYAL: A l
right Sir.

SHRI M. C. DAGA: Did you apply 
your mind to the report of the Law 
Commission regarding Section 115 
when you were holding the same 
view?

SHRI SHRI CHAND GOYAL; i 
did not apply my mind to artic’ e 227 
of the Constitution. I concentrated 
mainly on the causes of injustice. If 
section 115 remains in existence cases 
of injustice can be set right. I do not 
consider that article 227 of the 
Constitution can serve the purpose 
which is being served by Section 115 
o f the Code of Civil Procedure. This 
is my view. Since the Chairman has 
directed me, I w i l l ' make further

study and send a note in this respect 
to the Committee.

SHRI RAJDEO SINGH: Are the 
arbitration proceedings becoming po
pular with the parties?

SHRI SHRI CHAND GOYAL: No, 
Sir.

SHRI RAJDEO SINGH: To avoid a 
lot of bitterness in the parties, would 
you suggest something so that the 
arbitration proceedings become popu
lar with the parties.

SHRI SHRI CHAND GOYAL: It
will be e very good thing if arbitra
tion proceedings become popular. 
Arbitrators are honest men. They are 
in the knew of facts. In the Courts, 
people can tell lies and give false 
evidence. A person who acts on the 
site knows the conduct of the parties 
better. But we find that this has not 
become popular.

SHRI M. C. DAGA: In Uttar Pra
desh and Bihar, the powers under 
section 115 of the Code of Civil Pro
cedure have been entrusted to the 
District and Lower Courts. Do you 
appreciate it? Their argument is that 
it will save expenditure and delay. 
As s°°n  as a Munsif passes a judg
ment, they can go to the District 
Court.

SHRI SHKI CHAND GOYAL: Sir,
I do net kruw anything about those 
Proving s. Put so far as our State is 
concerned, the reputation of the Sub
ordinate judiciary is not in very high 
frame. Either we have to create some 
sort of All India Service, like Indian 
Administrative Service and young men 
are recruited. They will reach the 
High Cout within 20 to 25 years. He 
will feel satisfied. But here we find 
briefloss lawyers being appointed 
High Court Judges over-night. Those 
lawyers who through their practice 
earn 10 to 15 thousand rupees per 
month are either not willing to 
become Judges or they are not 
offered. Faith in judiciary is a must 4 
for smooth working of democracy. I
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think it is our duty to place before 
this august body all the facts. It will 
not serve a useful purpose if we hide 
something.

SHRIMATI T. LAKSHMIKAN
THAMMA: You have said that
brifless lawyers are appointed as 
Judges. Is it correct?

SHRI SHRI CHAND GOYAL: I
told it to the Chief Justice of the 
Supreme Court of India that appoint
ments are not being made on merit. 
These are being made on considera
tions other than merit. This is very 
unfortunate. Some of those Judges 
are m?Hng fool of themselves on the 
High Court Benches.

SHRI M. C. DAGA: After retire
ment they are given Govt. Jobs.

SHRI SHRI CHAND GOYAL: That 
is also very bad.

MR. CHAIRMAN: This has been 
admitted by the Judges of the Sup
reme Court also that some of their 
colleagues are not upto the mark.

SHRI SHRI CHAND GOYAL: I
may not bring in politics. After the 
supersession of the three Judges of 
the Supreme Court, faith in judiciary 
is shaking from day-to-day. Those 
who flatter the Chief Justice or l>. v 
frequent visits to their places are ele
vated to the Benches.

SHRI M. C. DAGA: There should
be n0 court fee at all. What do you 
say about it?

SHRI SHRI CHAND GOYAL: Like 
free education and free medical aid, 
it is the duty of a welfare State to 
provide free justice to public.

MR. CHAIRMAN: We are grateful 
to you for your valuable suggestions.
I can assure you that our Committee 
will be benefited by your experience 
in the previous Committee as well as 
by the evidence that you have

given. We will consider it very care
fully.

SHRI SHRI CHAND GOYAL: 
Thank you, Sir, I am grateful to all 
the members of this Committee.

[The witness then withdrew]

111. Shri Harbhagwan Singh, Advocate

[The witness was called in and he 
took his seat]

MR. CHAIRMAN: I welcome you 
on behalf of this Committee for giv
ing evidence before us. Before you 
get your evidence recorded, I would 
like to make it clear that the evidence 
shall be treated as public and is lia
ble to be published unless you spe
cifically desire that all or any part of 
your evidence is to be treated as con
fidential. I would also like to make 
it clear that even though you might 
desire your evidence to be treated as 
confidential, such evidence is liable to 
be made available to the Members of 
Parliament.

SHRI HARBHAGWAN SINGH: Sir,
I have no objection to what you have 
read out.

MR, CHAIRMAN: You have not 
sent us any written memorandum. 
You are welcomed to give your evi
dence now.

SHRI HARBHAGWAN SINGH: 
First of all I would like to say some 
thing about Section 100 of C.P.C. It 
is under this Section that second ap
peals he to the High Court. To my 
mind the jurisdiction of the High 
Court under Section 100 of the C.P.C. 
should be widened rather than res
tricted. Especially in those cases 
where the trial court and first ap
pellate court differ on facts, appeal 
should, lie to the High Court on facts 
also. In those cases where there is 
concurrent finding of two courts on 
fact, the present jurisdiction of the 
High Court should be maintained.



116

MR. CHAIRMAN: You do not agree 
with the proposed new Section 100.

SHRI HARBHAGWAN SINGH: 
Certainly not. I am saying just the 
contrary. Here they have restricted 
the jurisdiction of the High Court. To 
my mind it should be widened.

MR. CHAIRMAN: Do you mean to 
say that the original Section 100 of 
the C.P.C. should be expunged.

SHRI HARBHAGWAN SINGH: 
Sir, it should be amended.

MR. CHAIRMAN: You have said 
that the scope of Section 100 should 
be widened. In what manner should 
it be widened?

SHRI HARBHAGWAN SINGH: 
Where the two lower courts i.e., the 
trial court and first appellate court 
have differed on question of fact, 
appeal should lie to the High Court 
on fact also in addition to law.

MR. CHAIRMAN: Will you please 
send to the Committee a written note 
in this respect.

SHRI HARBHAGWAN SINGH: I
will send it.

MR. CHAIRMAN: What is your
next point?

SHRI HARBHAGWAN SINGH: 
My next point is regarding Section 
115. To my mind it should be retain
ed. For instance if at an initial stage 
some illegality or some material irre
gularity has been committed by a 
court and the High Court is not ap
proached, then in the end it will be 
very difficult in most of the cases to 
remedy that mistake which has been 
committed in the initial stages. For 
instance, some objection regarding 
territorial matters or jurisdiction of 
the court has not been decided or it 
has been wrongly decided Or the 
onus of proof has been wrongly put 
on a party, then if it is to be heard 
finally in appeal and the court feels 
that mistake was committed, then the

entire proceedings shall have to be 
quashed. It means lot of expense for 
the parties and lot of difficulty for 
the litigants. ;

MR. CHAIRMAN: Since the reme
dies which are available under Sec* 
tion 115 of the C.P.C. are also avail
able under Article 227 of the Consti
tution, it is proposed to omit Section
115 of the C.P.C. What you have to 
say about it.

SHRI HARBHAGWAN SINGH: 
Sir, Article 227 of the Constitution 
provide^ extraordinary constitutional 
remedy. It is not a remedy which 
should be resorted to in every matter. 
The Code of Civil Procedure should 
b* self-contained. Moreover the scope 
of Article 227 of the Constitution is 
narrower than Section 115 of the 
C.P.C.

MR. CHAIRMAN: If Section 115 of 
the C.P.C. is dropped will there be 
any material difference a6 against 
Article 227 of the Constitution of 
Tndia so far as procedure, time and 
costs are concerned. What is your 
experience.

SHRI HARBHAGWAN SINGH: 
So far as cost is concerned, there will 
not be much difference, but to my 
mind the jurisdiction o f the Court 
under Section 115 of the C.P.C. is 
wider than under Article 227 of the 
Constitution. It is only in exceptional 
cases that remedy under Article 227 
of the Constitution is resorted to. 
When we are preparing a Code which 
is supposed to be self-contained, why 
to keep a lecuna here. This is my 
view.

MR. CHAIRMAN: So you want 
Section 115 of the C.P.C. to be re
tained.

SHRI HARBHAGWAN SlNGH: 
Yes Sir. i

SHRI M. C. DAGA: In Uttar Pra
desh under Section 115 power has 
been entrusted to District Court.
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SHRI HARBHAGWAN SINGH: 
I agree that this power can be en
trusted to the first appellate court.

MR. CHAIRMAN: What is your 
next point.

SHRI HARBHAGWAN SINGH: 
My next point is about abatement. 
There have been some amendments 
about abatement in the rules made 
by our High Court. To my mind it 
should be the duty of the party who 
wants to be impleaded as legal repre
sentative of the deceased party to 
come forward and put in a petition 
for being impleaded otherwise he 
should suffer a decree.

MR. CHAIRMAN: You agree with 
the rules that have been made by the 
Punjab and Haryana High Court.

SHRI HARBHAGWAN SINGH: 
Yes Sir.

IV. Shri C L. Lokhanpal, Senior 
Advocate, Chandigarh

[The witness was called in and 
he took his seat]

MR. CHAIRMAN: I welcome you 
on behalf of this Committee for giv
ing evidence before us. Before you 
get your evidence recorded, I would 
like to make it clear that the evidence 
shall be treated as public and is lia
ble to be published unless you spe
cifically desire that all or any part of 
your evidence is to be treated as con
fidential. I would also like to make 
it clear that even though you might 
desire your evidence to be treated as 
confidential, such evidence is liable 
to be made available to the Members 
of Parliament.

SHRI C. L. LAKHANPAL: Sir, I 
have no objection to it.

MR. CHAIRMAN: What do you 
want to say about the amendments 
proposed in the Code of Civil Proce
dure (Amendment) Bill, 1974?

MR. CHAIRMAN: What is your 
next point.

SHRI HARBHAGWAN SINGH: 
My next point is about Letters Patent 
Appeal. There is a provision for such 
appeals under the Constitution. If 
there are Writ Petitions, then appeal 
automatically lies as a matter of right. 
Why should we take away this right 
under the Code of Civil Procedure. 
Appeal under Letters Patent will lie 
only if the Judge who decided the 
first appeal certifies it to be a fit case 
for appeal under the Letters Patent. 
There will be very few Letters Patent 
appeals. So this provision should re
main. It has served useful purpose.

MR. CHAIRMAN: On behalf of this 
Committee I thank you for appearing 
before this Committee for giving evi
dence. I can assure you that we will 
certainly consider your valuable sug
gestions.

(The witness then withdrew)

SHRI C. L. LAKHANPAL: Sir,
what I feel about this proposed Code 
of Civil Procedure (Amendment) 
Bill is that it has touched only a 
fringe of the problem and it does not 
really solve the whole problem. The 
real difficulty in the original code of 
civil procedure is that it was meant 
for the past when the economy of the 
country was primarily agricultural 
and the things could proceed leisure
ly and cases could be adjourned for 
months together. People could wait 
for getting their rights decided for a 
decade or so. But today we are in 
an atomic age and this economic age 
has entered into an atomic age where 
people want to have their rights de
cided speedily and their rights should 
be determined finally within three 
to four months. The basic procedure 
has not been altered. Substantial 
change is required. But the same old 
thing is there. Plaint is filed. Writ
ten statement is given. Issues are 
framed. Witnesses are summoned 
and when witnesses do not come for
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Examination, the cases are adjourned. 
So, this proposed Bill will not solve 
the problem. What I propose today 
is that once a suit is filed it should 
be the duty of the plaintiff to get 
immediate process for serving sum
mons on the defendant|witnesses. The 
Court should help him in the service 
of summons. It should take 8 to 10 
days. Counsel is engaged. Instead 
of filing a statement formally in 
court, the statement should be filed 
before Yhe time of hearing in the 
Court. One copy should be kept in 
the office of the Court and another 
copy should be delivered to the coun
sel of the plaintiff. He can imme
diately file an application in the same 
way. If both the parties agree, issues 
may be framed then and there. If 
they do not agree, a date may be fix
ed for framing of issues. Once that 
date is fixed, the process of the Court 
should be available to the parties for 
summoning the witnesses, but it should 
not be responsibility of the Court it
self or the officials of the Court to 
serve the summons. If a particular 
man avoids the summons, warrants 
may be issued, but it should be party’s 
duty to see that the summons are be
ing served. Then time should be fix
ed for the trial.

SHRI M, C. DAGA: It will be diffi
cult in the case of Government ser
vants.

SHRI C. L. LAKHANPAL: Sir, the 
process of the Court should be avail
able for them. So, it must be the res
ponsibility of the party to bring their 
witnesses to the Court except in the 
case of Government servants. In 
their case the process should be serv
ed through the Agency of the Court 
with the help of the party concerned.

SHRI S. K. MAITRA: Summons can 
be issued through the registered post.

SHRI C. L. LAKHANPAL: Sir, un
fortunately, in our country, the post
man can record something else for 
Rs. 5.

SHRI S. K. MAITRA: A  provision 
is there in this connection.

SHRI C. L. LAKHANPAL: Maybe 
but once the report of the postman 
is there that is enough. The postman 
can record that he has refused or 
something else.

So, what I was submitting is that 
at this stage some drastic overhaul of 
the Code is required. As far as the 
trial of the suit is concerned, what 
happens is that. 50 cases are listed 
before a Sub-Judge. When the turn 
of the case comes the reader is oblig
ed or somebody’s palm is greased for 
good or bad reason. In this way, the 
clever defendant can easily delay the 
case for a couple of years. I am 
aware of cases where suits were filed 
in 1967 and we have not yet gone into 
framing of issues.

SHRI M. C. DAGA: It all depends 
upon the ability of the Judge. If 
there is a competent judge who can 
deal with the case quickly.

SHRI C. L. LAKHANPAL: Sir,
there are hundred and one provisions 
which can be utilized for delaying the 
cases. An application is given. Order 
is obtained and those orders do not 
serve.

SHRI M. C. DAGA: It entirely de
pends upon the ability and compe
tency of the Judge. If he orders, he 
should see that his orders have been 
served. Why should he depend upon 
the Reader and others?

MR. CHAIRMAN: Your point seems 
to be that the existing procedure 
attributes to delaying proceedings. Do 
you agree with the hon. Member that 
competence of the Presiding Officer 
will go a long way in avoiding the 
delay?

SHRI C. L. LAKHANPAL: Sir, my 
point is that Munsif or Sub Judge can 
certainly cut down the delay, but the 
delay is there. It is true that a very 
competent judge can perhaps deliver 
the goods, but even then there are 
difficulties which have been created 
by this Code.



119

MR. CHAIRMAN: So far as the 
Code of Civil Procedure is concerned 
in which provisions you would 
like to make amendments?

SHRI C. L. LAKHANPAL: Sir, I 
am coming to that.

About adjournment of cases I want 
to say that no case should be adjourn
ed except in cases of natural calamity 
or for some unforeseen reasons.

MR. CHAIRMAN: Do you agree 
with the objects of the Bill or not? 
You are explaining that the provisions 
made in the Bill are not adequate. 
The Committee would very much ap
preciate ii you point out the provi
sion and in what manner you would 
like to make it?

SHRI C. L. LAKHANPAL: Alright 
Sir. I now come to the specific pro
visions. Firs': of all I want to com
ment on the proposed Section 11-A, 
clause 6 of the Bill. Part (a) “every 
proceeding in execution” is alright. 
So far as part (b) “every civil pro
ceeding other than a suit” is concern
ed, I would submit that this term 
'‘civil proceeding” would require 
clarification. We do not know what 
is “civil proceeding” . Proceedings be
fore the Administrative Tribunal or 
Industrial Court are civil proceedings. 
The term “civil proceeding” is very 
vague. Supposing the proceedings 
are to be decided by an Arbitrator. 
Will that principle of resjudicata 
apply to this proceeding also? That 
fact is not clear. The Arbitrator gives 
an award. He can simply award 
Rs. 10,000 from the defendant to the 
plaintiff without giving any reason. 
The issue may be there but he an
nounces an award an<J does not give 
any reason. This matter may have 
to be examined.

SHRI M. C. DAGA: If a Panchayat 
gives an award, will it be a civil pro
ceeding or not?

SHRI C. L. LAKHANPAL: Sir, it 
is not clear whether it will be a Civil 
Proceeding or not.

SHRI M. C. DAGA: Supposing a 
Naya Court gives an award. Will it 
be a civil proceeding or not?

SHRI C. L. LAKHANPAL: Sir, in 
Hoshiarpur district, this type of liti
gation is going on. A person Says that 
I am the owner of this mango tree. 
I am entitled to get fruits from that 
tree. This matter is in the jurisdic
tion of the Panchayat. The issue in. 
volved is that the land on which the 
tree is that land belongs to the plain
tiff o;- the defendant. The Panchayat 
gives its decision. Now will those 
proceedings be covered by the Civil 
Proceedings.

SHRI M. SATYANARAYAN RAO: 
The decision of the Panchayat is not 
covered by the Civil Proceedings.

SHRI C. L. LAKHANPAL: Are you 
sure that the Arbitrators’ award is 
being made the rule of the Court or 
not. There are so many proceedings
i.e., proceedings of the Industrial Tri
bunals, Labour Courts, which are go- 
ir;g on in the Civil Courts.

I draw your attention to Explana
tion No. II, Page 3 of the Bill:

“ In a suit for recovery of money, 
based on contract, the cause of 
action shall, in the absence of any 
term in the contract to the contrary, 
be deemed to arise in part at the 
place where the person to whom 
the money is due under the con
tract, actually and voluntarily re
sides, or carries on business, or per
sonally works for gain.”

This is some-thing revolutionary. A 
man sitting in Calcutta or in Madras 
or in Bombay can file a suit against 
a man in Chandigarh. The cause of 
action may have arisen wholly there. 
It will be deemed to have arisen there. 
Supposing a suit of only Rs. 200/- ii  
there. The man sitting at Chandigarh 
has to go to Calcutta and the travel
ling expenses may come even 3-4- 
thousand rupees.

SHRI M. C. DAGA: Because it was 
a case of contract.
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SHRI C. L. LAKHANPAL: Sir, For 
a suit of recovery of money, the con
tract does provide the cause of action. 
The cause of action shall, in the abs
ence of any term in the contract to 
the contrary, be deemed to arise in 
part at the place where the person, 
to whom the money is due under the 
contract actually and voluntarily re
sides. The cause of action will be 
deemed to have arisen there.

SHRI M. SATYANARAYAN RAO: 
There will be difficulty for the plain
tiff also. He shall also have to travel 
from one place to another.

SHRI C. L. LAKHANPAL: At pre
sent the provision is that wherever 
the cause of action has arisen, suit can 
be filed there. Supposing I have a 
vengeance against my cousin who is 
sitting in Madras. I file a suit of five 
thousand rupees. He has to come to 
Chandigarh to defend himself and 
spend 5— 7 thousand rupees as tra
velling expenses. Will it not be a 
case of abuse. Therefore, I suggest 
that this explanation should be de
leted.

Now I have to say something about 
clause 8 of Section 21, page 3 of the 
Bill. Here we are dealing with wide
ning the scope of the res judicata also. 
This matter requires examination be
cause a sub-judge 4.h class, whose 
jurisdiction is upto Rs. 1000/- he 
gives a decree of one lakh rupees. 
The Court is competent because the 
pecuniary limits of the Court and 
jurisdiction of the Court are there. 
The territorial jurisdiction cannot be 
questioned. At the time, when the 
suit is filed the amount is one 
thousand rupees. But later on when 
valuation is made and the accounts 
have gone into, it becomes one lakh 
rupees. No objection has been taken 
earlier to the pecuniary jurisdiction 
of the Court because at that time the 
value was correctly assessed and the 
decision was res judicata also, This 
clause should be so amended as to 
provide that type of justice in the 
jurisdiction of the court.

No objection with regard to Clause
8 (S) page 3 except that there is one

typing error Executive Court’ instead 
of Elective Court/

Clause 12 I have to say nothing 
on it. It ig correct but this should be 
25A and the original Section should 
also remain. Supposing that a High 
Court Judge himself feels that this 
case should go out of the limits of the 
High Court, why should it be pre
vented from doing so.

SHRI M. C. DAGA: Suppose the 
High Court thinks that it is a lengthy 
case, it should be transferred to an
other High Court.

SHRI C. L. LAKHANPAL; Sir, I 
have not come across a single case 
of this type at the High Court level.

SHRI M. C. DAGA: It has happened 
in Rajasthan.

SHRI C. L. LAKHANPAL: Sir, it is 
very exceptional that this power is 
used. Why should it be taken away 
from the Judges.

SHRI M. C. DAGA: Supreme Court 
can transfer case from one High 
Court to another High Court.

SHRI C. L. LAKHANPAL: Sir, I 
am not contesting the power of the 
Supreme Court. That should be 
there. But why should the power 
given under the original Section 25 be 
taken away. Let the powers remain 
with both. There is another safeguard 
provided. The High Court can trans
fer the case to another High Cburt 
with the consent of the State Govern
ment.

MR. CHAIRMAN: How does the 
State Government come into the pic
ture in the matter of civil suits bet
ween the parties at the time of trans- 
for of the case from one High Court 
to another High Court?

SHRI C. L. LAKHANPAL: Sir, to 
that extent State Government may 
not come into the picture. I agree 
that the State Government should be 
kept out of it but the power of the 
High Court should remain.
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SHRI M. C. DAGA: It is written 
at page 100 of the Bill ‘Clause 12* 
Besides the State Government does 
not seem to be the proper agency for 
exercising the power of transfer of 
cases. Section 25 is therefore being 
substituted by a new section which 
provides for the transfer of the power 
to the Supreme Court. The existing 
powers vest in the State Government. 
Further the new section covers the 
transfer of cases to the High Court 
from any civil Court. Thus the new 
section has wider scope.

SHRI C. L. LAKHANPAL: Sir, the 
intention of the framers of this Bill 
is to give wide powers to the Sup
reme Court and take away the powers 
of the State Government. Let it be 
so. But my submission is that mean
while the power of the High Court 
may not be taken away. You are not 
adding something to the Section. You 
are substituting it. New Section 25(A) 
is being brought. Section 25 is being 
repealed.

MR. CHAIRMAN: The question is 
of taking away the power of the State 
Government to transfer cases frotn 
one High Court to another High Court.

SIIRI C. L. LAKHANPAL: The
original section gives the power to 
Sta e. The new section provides this 
power to the Supreme Court.

DR. (SMT.) SAROJINI MAHI
SHI: Instead of leaving to one High 
Court to decide if it belongs lo the 
jurisdiction of another High Court, it 
is better to leave it to the Supreme 
Court to decide.

SHRI C. L. LAKHANPAL: Is the 
jurisdiction of the High Court con
sciously being taken away?

DR. (SMT.) SAROJINI MAHISHI: 
It is not taking away of power. It 
is just getting a better authority to
do it.

SHRI C. L. LAKHANPAL: My sub
mission is that the power should re
main with High Court as well as Sup

reme Court. State Government 
shouJd not figure in it. I agree to 
this extent.

MR. CHAIRMAN: We will consider 
your suggestion.

SHR C. L. LAKHANPAL: Now I 
would like to submit a"Bout clause 23. 
In sub section (1) in clause (a), for 
the words “fifty rupees, for a period 
of six months, and” , the words “one 
thousand rupees, for a period not ex
ceeding six months, and,”  shall be 
substituted. My submission is that 
1000 rupees under the present level 
of inflation is much less. It should 
be 5000 rupees.

For clause (b) the following clause, 
is proposed to be substituted:

“ (b) where the decree is for the 
payment of a sum of money ex
ceeding two hundred rupees, but 
not exceeding one thousand rupees, 
for a period not exceeding *ix 
weeks:” ,

It should be deleted. If the decree is 
Rs. 201, he can be put behind the 
bars. This limit of 200 rupees is very 
low. My suggestion is that if a per
son owes more than Rs. 5000, he may 
be detained in a civil prison. But 
below that amount and just for 
Rs. 200, a man should not be detain
ed in civil prison.

MR. CHAIRMAN: Some improve
ment is being made. If a decree is 
less than Rs. 200 there should be no 
detention.

SHRI C. L. LAKHANPAL: I am 
opposed to this detention. The mini
mum Jimit should be Rs. 5000. Simi
larly in clause (1A) instead of Rs. 200 
it should be Rs. 5000. This will be 
consequential.

I strongly endorse the omission of 
Section 80. It is a good step.

In sub-section (2) of Section B2 for 
the words “such report’* the words 
“such decree or such extended period
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as may be fixed by the Court in any 
particular case” are being substituted. 
This is a welcome step. But it does 
not go far enough. The decree should 
by itself be sufficient information. 
Government is represented in the 
Court Why give power to the Court 
to extend the period of three months. 
They can comply with the decree 
within three months.

ME. CHAIRMAN: We will examine 
it  Next point please.

SHRI C. L. LAKHANPAL: I would 
now submit about clause 31. In (1) 
(b) “ ...w ith  the leave of the Court, 
by two or more persons. . I would 
not say not related to each other as 
husband and wife. Two persons can 
file a suit and if those persons are 
husband and wife, the whole idea is 
two independent minds consulting 
each other and deciding to file a suit. 
The matter may concern public nui
sance. These persons not related to 
each other should be there.

In clause 32, Section 92, sub sec
tion (1) for the words “consent in 
writing of the Advocate-General,” , 
the words “leave of the Court/’ are 
being substituted. My suggestion is 
that it should be “ leave of the Court 
granted after hearing the defendants*9. 
Ex-parte leave is obtained and suit is 
filed. Once the defendant is given an 
opportunity, he should be given an 
opportunity to oppose the leave also.

My next submission is about Clause 
34, section 96. In sub-section (1) of 
section 96, the following Explanation 
is being inserted at the end:

14Explanation.—A party aggriev
ed by a finding of a Court incorpo
rated in a decree may appeal from 
the decree in so far as it relates to 
that finding, notwithstanding that 
by reasons of the finding of the 
Court on any other issue which is 
sufficient for decision of the suit, 
the decree, wholly or in part, is in 
favour of that party.”

This will have further consequences. 
Even a successful party would be 
forced to come up in appeal in those 
very proceedings unless all the issues 
are decided in its favour in that case. 
Instead of reducing the litigation in 
these Courts, it will rather1 increase.

MR. CHAIRMAN; Your suggestion 
is that no option should be given to 
him.

SHRI C. L. LAKHANPAL: Once 
you give him right of appeal on a 
particular finding, he is forced to 
come up in appeal. Because of this 
reason I am against it. Now I come 
to clause 34 of the Bill. It is provid
ed in this Clause, “No appeal shall 
lie, except on a question of law, from 
a decree in any suit of the nature 
cognisable by Courts of Small clau
ses, when the amount or value o f the 
subject-matter of the original suit 
does not exceed three thousand” . In 
my opinion the limit should be one 
thousand rupees and not three thou
sand rupees.

Now I turn to Clause 37 of the Bill. 
It is written therein as under:—

‘ Provided that nothing in this 
section shall apply to non-joinder 
of a necessary party/’

This provision will create unneces
sary complication. This provision is, 
therefore, not necessary.

Now I come to the main Section 100 
of the C.P.C. Here much has been 
said. This is a very controversial 
matter. It is provided in Clause 39 of 
the Bill as under:—

*Save as otherwise expressly 
provided in the body of this Code 
or by any other law for the time 
being in force, an appeal shall He 
to the High Court from every dec
ree passed in appeal by any Court 
subordinate to the High Court, if 
the High Court certifies that the 
cases involves a substantial ques
tion of law.”
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The history of this case is that dur

ing the British Regime courts were 
presided over by Judges who were 
not very much conversant with local 
conditions or type of witnesses ap
pearing before them and they thought 
they should confine themselves to ques
tion of law. Now the situation has 
changed. The High Court is presided 
over by Indian Judges. They under
stand local conditions and the type of 
witnesses they examine. To tighten 
this clause and say that even on ques
tion of law, appeal will only lie to the 
High Court if it is certified T>y that 
Court that the case involves a sub
stantial question of law, I think this 
is wholly uncalled for. What we tear 
is, unfortunately, we do not have that 
standard of Subordinate Judges which 
this new clause envisages. In most 
cases appeals are decided by Senior 
Sub-Judges. They are from the cadre 
o f Subordinate Judges. It means that 
appeal will be final because High 
Court will not certify in 99 per cent 
cases.

MR. CHAIRMAN: It means you are 
opposed to this new Section 100.

SHRI C. L. LAKHANPAL: I am 
opposed to this. The right of appeal 
should not only be confined to ques
tion of law but it should be extended 
to question of fact also.

MR. CHAIRMAN: So far as new 
Section 100 is concerned you are 
totally opposed to it. You have vehe
mently argued in favour of retention 
of Section 100 with modification. You 
also want that it should be specifically 
provided that second appeal will lie 
on question of fact also irrespective 
of the fact whejther the Judges below 
have given concurrent finding on facts 
or not.

SHRI C. L. LAKHANPAL: In sases 
where the finding is not concurrent, 
the finding of fact should be particu
larly gone into by the High Court. In 
cases where the finding is concurrent, 
the second appeal should Be enter
tained in certain specified circum
stances.

1002 L.S.—9

MR. CHAIRMAN: What have you 
to say about Clause 40 of the Bill i.e., 
proposed new Section 100-A.

SHRI C. L. LAKHANPAL: The
provision of Letters Patent Appeal 
should remain. Letters Patent appeal 
is not competent unless the Judge who 
decided the appeal certifies that it is 
a fit case for appeal under the Letters 
Patent. Therefore, that restriction is 
already there.

MR. CHAIRMAN: What have you 
to say about Section 115 of the C.P.C.

SHRI C. L. LAKHANPAL: I am 
opposed to the idea. It is true that 
Section 115 is often abused. This is 
true it is used for delaying proceed
ings. To take away Section 115 total
ly will be too drastic a remedy which 
is worse than the disease.

MR. CHAIRMAN: You want Sec
tion 115 to be retained in modified 
form.

SHRI C. L. LAKHANPAL: It should 
be retained as it is. The courts should 
be more strict about Section "115.

MR. CHAIRMAN: Since Article 227 
of the Constitution of India provides 
the same remedy which is provided 
by Section 115 of the C.P.C., what 1b 
the necessity of retaining the latter.

SHRI C. L. LAKHANPAL: The re
medy provided by Article 227 of the 
Constitution is all together a discre
tionary remedy and that too is con
fined to the superintendence of the 
Court. The High Court may refuse to 
exercise power under Article 227 of 
the Constitution of India.

MR. CHAIRMAN: So, you want 
Section 115 of the C. P. C. to be re
tained.

SHRI C. L. LAKHANPAL: Sir, al
though there is a little over-lapping 
between Section 115 of the C. P. C. 
and Article 227 . of the Constitution 
still I want Section 115 to be retained
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Sir, Section 132 has been proposed 
to be omitted. Right of exemption from 
personal appearance in the Courts may 
not be given to the advanced women 
but it should be there for the women 
of backward areas like some part of 
Haryana. You may speeifly some area 
in this respect. This right of protec
tion should not be taken away. Now 
I come to the proviso of rule 9. Rule 
9 reads as under: —

“No suit shall be defeated by rea
son of the mis-joinder or non
joinder of parties, and the Court 
may in every suit deal with the 
matter in controversy fo fer as re
gards the rights and interests of the 
parties actually before it.”

The proviso which has been added 
to this rule is like this “Provided 
that nothing in this rule shall apply 
to non-joinder of a necessary party.” 
In this connection may submission is 
that the opportunity should always 
be given to plaintiff to bring the
necessary party on record.

MR. CHAIRMAN: Should this
proviso go?

SHRI C. L. LAKHANPAL: Yes
Sir* this proviso should go and the 
opportunity should be given to the 
plaintiff to bring the necessaiy party 
on record.

Now these orders from 5 onwards 
require entire redrafting because in 
this connection I have said at the 
outset that it should always be th$ 
responsibility o f the party to have the 
opposite party_ $erved the summons. 
He may obtain the assistance of the 
Court. The delay should be cut 
down.

MR. CHAIRMAN: You have stated 
that the Code requires lot o f modifi
cation. It is possible for you to point 
out the improvements which you want 
to make in tbe Code and send the 
same tot the Committee in writing. 
The proposal should be concrete and 
send the same to the Committee 
within a fortnight.

SHRI C L. LAKHANPAL: Alright 
Sir, I will dend the written reply 
within 15 days.

SHRI M. C. DAGA: I think both 
the parties should be called and there 
should be pre-trial conferences bet
ween the parties before entering the 
trial and settle the matter.

SHRI C. L. LAKHANPAL: This
will be a compromise. It is a good 
move if it materialises. I think, we 
cannot make a provision in the Code 
in this regard.

' SHRI M. C. DAGA: We can deal
with such cases o f family matters.

SHRI C. L. LAKHANPAL: Sir, in 
family matters the disputes are of 
peculiar types. There is some sort of 
sweet hostility between the parties. 
They love each other and they hate 
each other. There it may be possible 
and I have tried this in many cases.

SHRI M. C. DAGA: It has been
mentioned at page 14 of the Law 
Commission Report that “In America 
the same object is achieved by what 
are know as pre-trial conferences. 
The relevant rule relating to pre
trial conferences is in the following 
terms:—  ?

In any action the court may in its 
discretion direct the attorneys for the 
parties to appear before it for a con
ference to consider—

(1) the simplification of the is
sues;

(2) the necessity o f desirability 
o f amendment to the pleadings;

(3) the possibility of obtaining 
admission of fact and of documents 
which will avoid unnecessary poor.

(4) the advisabilty of a prelimi
nary reference of issues to a master 
of findings to be used.9’

There are some provisions under 
Order X X X H A  at pages e3-Q4 o f
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Bill, in connection with the above 
said matter. So, it is possible for the 
Court to assist the party of going in for 
a settlement instead of going in for 
the trial. The Judge can sit and dis- 
cusss the whole matter. He can exa
mine the documents and the relevant 
statements if recorded and then can 
settle the issue. '

'SHRI C. L. LAKHANPAL: If he is 
honest then he can settle it.

MR. CHAIRMAN: The Hon. Mem
ber draws your attention to the Re
port of the Law Commission and 
the provisions at page 64 of the ^ ill 
for the pre-trial conferences with a 
view to arrive at the settlement of 
cases between the parties. You should 
apply your mind whether you agree 

to it or not and send the same to us 
along with the other modifications 
which you want to make in the or
d e rs  of the Bill in w riting.. .and we 
w ill examine this.

V. Shri S. K. Jain, Advocate,

[The witness was called

MR. CHAIRMAN: I welcome you 
on behalf of this Committee for giving 
evidence before us. Before you get 
your evidence recorded, I woul<i like 
to make it clear that the evidence 
shall be treated as public and is liable 
to be published unless you specifi
cally desire that all or any part of 
your evidence is to be treated as 

confidential I would also like to make 
it clear that even though you might 
desire your evidence to be treated as 
confidential, such evidence is liable to 
be made available to the Members of 
Parliament.

SHRI S. K. JAIN: Sir, I have no 
objection in this regard.

MR. CHAIRMAN: You have sent 
vs  a written memorandum also.

SflRI S. K. JAIN: Yes, Sir.
MR. CHAIRMAN: That memoran

dum has been circulated to our Mem
bers and we have gone through it.

SHRI S. K. JAIN: Sir, with ycnir 
kind permission I want to emphasise

SHRI C. L. LAKHANPAL: Alright 
Sir. I will send the reply.

MR. CHAIRMAN: If you have any 
written reply to this questionnaire, 
you send us alongwith other notes.

SHRI C. L. LAKHANPAL: Right,
Sir.

MR. CHAIRMAN: Will it be possi
ble !£or you to come to Delhi on the
16th June?

SHRI C. L. LAKHANPAL: Yes, Sir. 
I can come. The High Court is closed 
now-a-days.

DR,. (Smt.) SAROJINI MAHISHI: 
Send your suggestions earlier so that 
a copy may be circulated amongst the
Members.

SHRI C. L. LAKHANPAL: Alright, 
Sir.

[The witnesses then withdrew]

Chandigarh

in and he took his seat}

two points. This C. P. C was enacted 
in 1859 by the British Government 
and I think at that time the obj<ect of 
the enactment of the legislation was 
to strike at the morality of the Indian 
people. The foremost object of the 
legislation should be to instil confi
dence in the general public and to 
raise their moral standard. I think and 
I very respectfully submit that the 
present C. P. C. arid the amendments 
do not serve these objects. The pre
sent C. P. C and the amendments 
suffer from the settle infirmity. I have 
been practising at the Bar since long 
ahd I say without fear of contradic. 
tion that a vast majority of the parties 
and the Witnesses are *alse. Unless 
you produce false evidence rightful 
claim cannot succ'eefl in a Civil Court. 
Therefore, it needs complete over
hauling. A new C. P. C. should come 
into existence with two objects. The 
administration of jfcsttee should be 
c h e a p , expeditious and it should in
stil confidence in the general pub-
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lie. I wish to add here that there 
should be an effective check on the 
'judicial pronouncements o f a Judicial 
Officer who gives judgements after 
getting 6ome bribery, or on the basis 
or recommendations or for some ex . 
traneous considerations. Without fear 
of contradictions. I can make one sub
mission that at present the moral sta
ture o f the Judiciary in Punjab is not 
very high. There is ample corruption 
amongst the Judicial Officers and their 
integrity is very much doubtful. If you 
wish me to illustrate my viewpoint,
I may not be able to do it but some 
times the judgments do speak. Very 
recently, our High Court has 
compulsory retired Judicial Officers 
including District Judges, the reason 
being that their reputation was not 
above board.

SHRI M. C. D A G A : You want to 
say that there is a defect in the 
procedure and that is why this C. P. 
C. had failed to do justice?

SHRI S. K. JAIN: Yes, Sir. There 
is a defect in the procedure. The 
administration o f justice is based on 
one thing that the fact has to be 
proved by evidence.

SHRI M. C. DAGA: Is it not de
pendent on the ability and compet
ence of the Presiding Officers?

SHRI S. K. JAIN: Sir, the Presi
ding Officer dealing with the case 
does not know where the truth lies. 
He has to ascertain the truth. In 
many of the cases, the witnesses are 
not present at the time of actual 
occurrence. So, either there should 
be an effective check on the witness 
not to give a false statement or, other
wise, this sysetm has to be scrapped. 
I can say without fear o f contradic
tion that in civil cases 80-90 per 
cent witness do apt speak the truth. 
Therefore, I submit that the ad
ministration of justice should have 
two objective i.e. moral standard of 
the society and an effective check on 
the deliberations o f the Judicial 
Officers.

SHRI M. C. DAGA: Does this
fault not lie on the Bar also. Do you 
hold them responsible for this?

SHRI S. K. JAIN: Sir, the Law
yers also play an important part in y
corrupting the morale of the people 
when they tutor false witnesses. W<e* 
have to adopt some via.media, to 
check the practice which is prevail
ing throughout the Country. •

SHRI MOHAMMED USMAN 
ARIF: What do you suggest for this?

SHRI S. K. JAIN: Sir, I would 
submit that the Government should 
utilise the services of the Public Re
lations Officers to preach the people 
by going in the villages and cities <
not to give false statements for the \
sake of administration of justice. I ’
hope we can go a very long way to 
achieve our object. It may take 50 
or 100 years but we have to make a 
beginning on this thing.

MR. CHAIRMAN: So far as your 
answer is concerned, our question is 
how to do it. The Law Commission 
has gone into it several times for 
amending this Code of Civil Proce
dure. This Bill is also based on the 
report o f the Law Commision. May 
I request you to group your ideas. k
Framing a new code w ill take lot o f 
time.

SHRI S. K. JAIN: If I do not make 
any boast give me one clerk, one * 
stenographer, I can give you a com - 
ptete new Civil Procedure Code in 
six months time.

MR. CHAIRMAN: You will ap
preciate that so far as the scope o f 
this joint Committee is concerned in 
considering this Bill, we have cer
tain limitations. W e will surely con-, 
sider the suggestions that have been 
put before us by you and by others 
also.

SHRI S. K. JAIN: That would not y 
be possible. We have to educate th e4 *  
public. Public opinion has to created

V
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amongst the members of the Bar not 
to indulge in unethical practices.

MR. CHAIRMAN,: The time at our 
disposal is quite' limited. I am quite 
aware that you want to enlighten 
the Committee on various aspects of 
the Bill. The whole Committee will 
be  meeting in Delhi on 16th and 
17th June, 1975. You may kindly 
com e to Delhi and make your sub
missions.

SHRI S. K. JAIN: It would be my 
great pleasure and privilege to place 
m y views before this august body. 
The present C. P . C. can be cut 
down to one half without damaging 
the basic structure of administra
tion of justice. Xt can be made more 
expeditious and cheap. It is a heaven 
lor  the dishonest judicial officers and 
dishonest litigants. We have to elimi
nate it. I want to emphasise on this 
one point. You have taken away the 
right o f second appeal. It is nothing

short of perpetuating corruption in the 
lower courte. ’’Fhis abolition of right 
of second appeal will altogether 
shake the confidence of the general 
public in the administration of justice, 
people have confidence in the High 
Court. My view is that it should 
be broad-based. More powers should 
be given to the High Court.

MR. CHAIRMAN: I thank you very 
much on my behalf and on behalf of 
the Committee.

SHRI S. K. JAIN: I have to make 
one more submission. We are here 
as Advisors to this august body. The 
invitation letter and the instructions 
issued to witnesses need a little 
change. I expect that invitation let
ters to Advisors would be little more 
dignified.

MR. CHAIRMAN: I will look into 
it. Thank you very much.

(The Committee then adjourned)
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(The witness was called in and he 
took his seat).

MR. CHAIRMAN: Mr. Joshi, on
behalf of myself and members of 
this Committee, we welcome you to 
our midst. Before we enter into your 
evidence, I draw your attention to 
Direction 58, which says that your 
evidence shall be treated as public 
and is liable u> be published, unless 
you specifically desire that all or any 
part of your evidence is to be treated 
as confidential. Even then, your 
evidence is liable to be made availa
ble to the Members of Parliament. I 
hope you have no objection.

SHRI K. C. JOSHI: No, Sir. There 
is nothing confidential In what t say.

MR. CHAIRMAN: You have sub
mitted to us a written memorandum. 
You may speak on any of the points 
raised by you. '

SHRI K. C. JOSHI: With you: kind 
permission, I would like to invite 
your attention to Clause 28 of the 
amending bill in which section 58 
is sought to be modified. What is 
mentioned in page 7 of the bill is 
Explained at page 102 thereof. It 
totally ignores , the constitutional 
philosophy attlecf at ensuring liberty 
to the citizen. I swbmit that we 
should reduce the period of! detention 
from six Ynonths to 3 months uJider

clause (a) of section .58, and to 3 
weeks under clause (b). In fact, 
there are ample grounds for Jeopar* 
dizing the liberty of the individual 
under the wide-reaching arms ot the 
executive in the guise of Dafende o f  
India Rules, Maintenance of Internal 
Secretary Act etc. The period of de
tention is still kept a6 six months. I 

' think it should be reduced to 3 
months. When the Code was origi
nally framed, we were under alien 
rule. We should now do some justice 
to the citizen.

MR. CHAIRMAN: We will consi
der these suggestions.

SHRI K. C; JOSHI; Thank you, 
Sir. Now about Clause 27r section 
7& The power of the court to issue 
commissions to perform “any min
isterial act’ in fclause Tg) nfay either 
be dhkriged into “ to perform any 
other act” ; or th# ^ord ‘riiimsterial1, 
mfoy be defined. If yoti look to the 
dictionary, you would And that the 
literal meaning given to the word 
‘ministerial’ is different from what 
that word means under the adminis
trative law. In the CPC, to my 
knowledge, there is no definition of 
the word ‘ministerial*; and in the 
Indian Interpretation Act, the General 
daiflms Act, 1397 the Word ‘ministerial 
is not used. We should, therefore, de
to e  it ; or we may leave it to th# 
discretion of the oottrt.
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MR. CHAIRMAN: These are ad
ditional clauses that are proposed in 
the bill. Your point is that in the 
proposed clause (g ), instead of the 
words “ to perform any ministerial 
act” , the words “ any act” should be 
there.

SHRI K. C. JOSHI: Or, the word
‘ministerial’ in this context, should 
be defined.

MR. CHAIRMAN: This iff in re
gard to the appointment of a commi
ssion. The existing provision under 
section 75 provides for examining 
any person, making a legal investiga
tion etc. You want that either the 
word '‘ministerial”  should be defined 
or the word “ministerial’ ’ should be 
deleted.

SHRI K. C. JOSHI: Yes. Instead 
o1 “ministerial act’, it should be 
“any other act” .

MR. CHAIRMAN: You want to
amplify the scope.

SHRI K. C. JOSHI: It i8 for the 
consideration o f the Committee.

SHRI M. C. DAGA: I could not
follow.

SHRI K. C. JOSHI: The word 
“ministerial”  in sub-clause (g ) o f 
Clause 27 of the Bill is an ambigous 
one. If you look to the literal mean
ing o f the word in the dictionary, it 
is something different i.e. referring 
to the Government etc. If you 
look to the administrative law books, 
the “ministerial act”  is that act 
where there is no discretion invol
ved. The C.P.C. does not define the 
word ministerial”  neither in the Act 
nor in the Bill. If there is no defini
tion, then the general rule of inter
pretation is to look to the General 
Clauses Act. That is also silent 
about it. Therefore, my suggestion 
is that either the word “ministerial’* 
should bo defined in the Bill itself or 
instead of “ministerial act” , it should 
be “any other act” .

SHRI SAWAISINGH SISODIA: 
If that suggestion is accepted, it will 
widen the scope. I do not think 
there will be any necessity o f sub
clauses (e) and (f) also.

MR. CHAIRMAN: We will see
that it at later stage.

SHRI K. C. JOSHI: If you think
that this is widening the scope, then 
you may define the word “ministe
rial” in the Bill. Otherwise, it will 
be open to wide interpretation. 
There should be a definite meaning 
given to the word “ministerial”  in 
the Act. It should be defined and 
made clear. Otherwise, the courts 
may interpret it in different ways.

MR. CHAIRMAN: We will exa
mine that.

SHRI K. C. JOSHI: Now, I come 
to Clause 28, Section 80 CPC.

I would like to invite .your kind 
attention to the fact that I am not a 
practising lawyer but an academic 
lawyer. The CPC is known more to 
the people who are practising in the 
courts. I discuss the subject in the 
class. From that point o f view. I 
am making some of these suggestions.

As regards Clause 28 Section 80 
CPC,

SHRI DWIJENDRALAL SEN 
GUPTA: Mr. Chairman, Sir, we just 
now put some questions on item No. 7 
o f his memorundum. He has now 
gone over to item No. 8. What about 
item No 6? He has not said about 
that. I want to put some questions 
on that.

MR. CHAIRMAN: There is item 
No. 0 o f your memorandum regard
ing sub-clause (1A), Clause 24. What 
about that?

SHRI K. C. JOSHI: As I already 
submitted, I had left these points to 
m y colleague, Shri S. K. Singh. I 
think, he must have taken “them up. 
I am only taking up those points 
which concern me.
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MH. CHAIRMAN: Mr. Sen Gupta, 
this is a joint memorandum. Mr. S.K. 
Singh appeared before the Commit
tee at Chandigarh. He is confining to 
the points which Hr. Singh did not 
refer to.

SHRI DWIJENDRALAL SEN 
GUPTA: As regards this, he is not 
offering any comment or clarification

SHRI K. C. JOSHI: I am not able 
to  offer any comment or clarification.

MR. CHAIRMAN; Mr. Joshi, as re . 
Sards item No. 8 of your memo
randum, you have welcomed this 
deletion.

SHRI K. C. JOSHI: The removal 
o f the incongruous provision conta
ined in section 80 of the C.P.C. i* 
heartening, but the spirit of the re
form  has not come up enthusiastically. 
The purpose of the notice under sec
tion 80 is “to make amends or set
tle the claims’, but this purpose has 
been defeated (Law Commission of 
India, Fourteenth Report, pages 475. 
76 and Twenty seventh Report, pages 
22 and 38). It has been used as ft 
technical device to defeat the just 

of citizens (Union of India vs, 
Chattar Singh, A.I.R. 1973 P & H 
339. In this case, notice under sec
tion 80 was not given to the Post 
Office Saving Bank Account Clerk 
for the wrong payment from the 
•book of the respondent. The High 
Court dismissed the suit on this 
ground. It is, therefore, difficult to 
justify the existence o f clause 101(2) 
(h ) which provides that the omission 
o f  section 80 shall not apply to or 
affect any suit instituted before the 
commencement of Clause 28.

Secondly, section 80 which puts 
much hardship on the litigant in civil 
cases where the Government is a 
party, should be deleted straightaway 
pending comprehensive changes. The 
C.P.C. (Amendment Bill has been 
lingering since 1968, and it may take 
som e time more. When many far- 
reaching changes can be introduced 
even by ordinances, there does not

seem to be any convincing reason to 
ignore the genuine difficulty of the 
citizens in a democratic set-up.

MR. CHAIRMAN: Would you con
sider, as an independent academician 
of civil law, that the Government, 
being a complicated an<i complex 
machinery, requires little more time 
than an ordinary individual citizen 
in arriving at a settlement of the 
Government so desires? Even conced
ing that in most of the cases the 
purpose of section 80 has been de
feated, would you agree that this is a 
healthy provision to give an oppor
tunity to the Government to settle a 
claim before a suit is actually insti
tuted to avoid costs of litigation etc?

SHRI K. C. JOSHI: I agree with
you fully.

SHRI M. C. DAGA: What was the 
decision in the case cited by you?

SHRI K. C. JOSHI: A person had 
deposited money in the Post Office 
Savings Bank and his passbook was 
misplaced and the money from hi/* 
account was wrongly withdrawn du* 
to the negligence of the post office 
clerk. But the postal authorities 
said they were not liable. He went 
to the court and the court dismissed 
his claim merely on the technical 
ground that the Government emplo
yee should have been served a notice 
of two months under section 80. This 
is how the just claims of the citizens 
are defeated. Therefore, I suggest 
that this provision should be deleted 
before the comprehensive changes 
contemplated are introduced, and 
it should also be given retrospective 
effect, so that pending claims may 
not be defeated.

MR. CHAIRMAN: In conformity
with the first para of your memo
randum, you suggest that the omis
sion of section 80 should also be 
given effect to immediatijy.

SHRI K. C. JOSHI: It is some
thing more than that. The applica
tion of this omission shall come 
into force according to this clause.
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You kindly look to Clause 101, sub
clause (2) (h) o f this Bill on page 89. 
It says*.

“The omission of section 80 of 
the principal Act by section 28 o f 
this Act shall not apply to or affect 
any suit instituted before the com 
mencement of section 28; and every 
such suit shall be dealt with as if 
section 80 had not been omitted.’9

If you delete this Section 80 today, 
it shall apply to those suits which are 
instituted today; it shall not apply to 
those suits which were instituted 
earlier. My suggestion is that it 
should also apply even to those suits 
which were instituted earlier.

MR. CHAIRMAN: You are objec
ting to this also. Mr. Daga, are you 
in agreement with the witness?

SHRI M. C. DAGA: He says that 
it should be retrospectively applied.

MR. CHAIRMAN: Mr. Joshi, I
would like to have your opinion on a 
piece o f legislation which may be 
very healthy and necessary and yet, 
for some reason Or other, might not 
have been implemented or brought 
into operation. f o r  instance, there 
are Untouchability Act and Prohibi
tion Act; There are so many social 
legislations that have been enacted, 
but they have not been brought into 
operation.^ There are other reasons 
for omission of this clause. Suppos
ing it is implemented and the legiti
mate claims of the citizens are settled 
because of this notice, I want to 
know whether that provision should 
remain o f should be omitted? I am 
trying to draw your attention on the 
analogy.

SHRI M. C. DAGA: In 95 per cent 
cases, people felway* serve, notices.

SHfti K. C: JOSHI: It is the will o f 
the people that matters most in 
moderif tiftes. First 61 all, w e have 
to assess the Heed of the people whe
ther theBr Hke it or not. Therefore,

if we simply enact a law, that is not 
sufficient. I agree with you.

MR. CHAIRMAN: We will exa
mine i t

SHRI K . C . JOSHI: (Clause 3)
(section 86).

The basic object o f change appears 
to substitute state for ruler because 
of the changed political philosophy 
of the contemporary era ( vide notes 
on clauses at p. 104). While the 
change is desirable, it might raise 
certain problems. States are repre
sented in international relations 
either by a ruler as in U.K. or by 
elected heads as in India or U.S.A. 
or by self imposed heads as in case 
of dictatorship. Ruler or head of 
the State, therefore, are synonymous 
in modern international society so 
fat as their privileges and immunities 
are concerned. Therefore, instead o f  
changing the word “ruler” to “ state” , 
it tnay be changed to ‘head of a 
srtate’. This may be more appropri
ate. There are many cases. For 
example, what had happened in a 
"Case quoted in American Journal of 
International Law, pages 100-101 
(1968). In this case some wrong was 
done to an aircraft belonging to a cor
poration in the United States. Sub
sequently, they instituted a suit 
against King Faisal, who was the 
Head of the State. Of course, when 
th'e suit was instituted, the diplomatic 
agent of Saudi Arabia represented 
to the Federal Government b̂ r 
saying that the ruler was immune 
from the jurisdiction of the 
Municipal Court. Ag hon. Members 
know, there are two types o f  
courts in the United States 
— the State Courts and the Federal 
Courts. In that case, the Secretary*
6f  State had issued & letter to the 
court on the basis of which exempt 
tion was granted. The international 
tatw recognises the immunity o f th* 
ruler as a head o f  the state. No 
distinction is made between a rule^ 
and a head of a state in respect o f 
their appointment or election. Therei 
fore, m y submission would be that 4
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Instead of changing the word ‘ruler’ 
to ‘state’, it may be changed to ‘head 
of a state', whether it is a ruler or 
elected head.

Additionally a state may pass 
tjirough a stage where there may be 
two claimants; one, in de facto con
trol and other in exile. In the case of 
Cambodia, it has happened before 
recent changes took place. 
If immunity is confined to a State 
and not to a ruler or the head of the 
State, it may be anomalous. A  coun
try may like to grant de jure recog
nition to the ruler in exile and de 
facto recognition to the ruler in fac
tual control of the State concerned 
because that is also possible.

Then, in the modern International 
law, there are non-State entities also. 
I am a teacher of international law 
and this has occurred to me and I 
just submit it for the consideration of 
this august body. For example, there 
are non-State entities, like the United 
Nations Organisation (U.N.O.), the 
International Court of Justice (I.C.J.) 
the I.L.O., the W.H.O. which have 
assumed very much importance in 
the international relations. There
fore, a mention about the position of 
such entities in clause 30 may be 
considered. They could be covered 
by special enactment or governed 
by special law or whatever it Is.

MR. CHAIRMAN: Wherether the 
word “State” will not include the 
head of the State. When the State 
is sued, it will be sued in the name 
of the head of the State br other 
persons who represent the State in 
the Bill, it is proposed to make the 
scope wider by bringing in tfv State 
instead of the ruler of the State. If 
you say that it should be the head 
of the State, it cannot be uniformly 
applicable to all the States.

SHRI K. C. JOSHI: Suppose there 
is a State of which “Mr. “X H is the 
ruler. Now, due to some turmoil or 
revolution, he leaves the country. 
Our countrjr wants that we must

keep relations with that person* 
because of diplomatic reasons. But 
he is not having the control over that 
State. Our nationals may be there; 
our properties tnay be there. There
fore, we have to gflve de facto or de 
jure recognition to him. Unless and 
until de facto or de jure recognition 
is granted to a person, we cannot ask 
him to take care of our people and 
property. You are confining it to the 
State. But he does not represent the 
State. That is my point of view.

MR. CHAIRMAN: I draw your
attention to the 54th Report of the 
Law Commission, p. 61, recommenda
tions, for change in terminology.

SHRI K. C. JOSHI: I agree with 
that. In fact, I discussed, the matter 
with a Member of the Law Commis
sion. He said that this was a com
plicated matter and, therefore, they 
did not consider it in detail. I think, 
this is a practicable thing. India may 
recognise a particular ruler apd he 
may leave the country and, for dip
lomatic reasons, we may still continue 
to say, he is the ruler. Unless and 
until we recognise that ruler, some 
difficulties may arise. So, J request 
that this august body may examine 
this point also.

MR. CHAIRMAN: We will exa
mine that.

SHRI K. C. JOSHI: I come to 
Section 87 which is t not covered in 
this Bill. In view of the proposed 
changes in Section 86, consequential 
changes might be necessary in Sec
tion 87. It provi&g that a ruler shall 
be sued in the name of his State 
This “shall” has -been construed as 
mandatory, according to A.I.R. 1938, 
P.C. 65. When you are deleting the 
word “ruler” I .. think, a suitable 
change should also take place here 
This is only a consequential change.

MR. CHAIRMAN: What about
Section 87A?

SHRI K. C. J0SHI: I have not 
examined that.
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Then, 1 come to Clause 41, Section 
102 C .P .C . This is only a formal 
thing. The limit of Rs. 3,000 
proposed appears to be based on the 
recommendation of the Law Com
mission vide their 27th Report, p. 17 
made in 1964. Since then the value 
o f  the rupee, as we all know, has 
gone down considerably. Hence, this 
limit may be enhanced to Rs. 5,000.

Coming to Clause 47, Section 132...

SHRI DWIJENDRALAL SEN 
G U P T A : W hy do you make no
comment as regards the old Section 
115, our proposed Clause 45?

MR. CHAIRM AN: The learned
"witness, M r. Joshi, has twice drawn 
our attention to this fact that he is 
making* submissions on the points 
which he has studied. He does not 
want to refer to any other points 
mentioned in the 'Memorandum. He 
has left those points to his other 
colleague

SHRI DWIJENDRALAL SEN 
G U P T A : As regards item 8 o f the
Memorandum, he says, “It is grati
fying . . . "  As regards item 10, he 
says, ‘Wi\ w e lco m e ../* . As regards 
the old Section 115, Clause 45, he 
might say, ‘I t  is gratifying or 
welcome or unwelcome . . . ” . He 
should make some comment on it. 
W hy is he silexlt about that?

M R. CHAIRM AN: Kindly refer
to  p . 14, Clause 45.

SHRI M . C . D A G A : He, also,
agrees with the B ill.

MR. CHAIRM AN: That is your
view-point. Mr. Gupta wants to 
know specifically whether the learned 
witness lias anything to say in this 
regard.

SHRI K . C. JO SH I: Section 115
may be omitted.

MR. CHAIRMAN : That is what
is proposed in the B ill Have you 
examined this Section?

SHRI K . C . JO SH I: W e have
not made any comment on it.

MR. CHAIRMAN : The Hon’ble
Member there has drawn your 
pointed attention to the fact that 
there is a proposal here to omit 
Section 115 and has asked whether 
you want to make any comment on it.

SHRI DWIJENDRALAL SEN 
G U PTA: He has made a comment
about Clause 8 and about 12, that it 
is welcome. So, here also he might 
say whether it is welcome or 
unwelcome, gratifying or not gratify
ing etc.

MR. CHAIRMAN: Let the learned 
witness understand your question and 
give his reply.

SHRI DWIJENDRALAL SEN 
GUPTA: My question is very simple. 
You have supported the Law Depart
ment in regard to so many Sections 
and have given your comments also. 
So, is it your evidence that you have 
not applied your mind to Section 115? 
You are a Professor of Law, and that 
Section is the central point of this Bill.

SHRI K . C. JO SH I: My submission 
is that Law is such a vast subject 
and the Hon’ble Member will agree 
with me that even for a person who 
teaches law, to know everything is 
impossible and improbable. More
over, I  would submit to the Hon’ble 
Member and to youf Mr. Chairman, 
that I am teaching Administrative 
Law and International Law. I had 
submitted my thesis, and in that 
connection I had occasion to study a 
report of a Joint Committee of Parlia
ment before which Hon’ble Members 
like Shri Purshottamdas Trikamdas 
and Shri Setalvad 'etc. had placed their 
views. This prompted me for evidence, 
but this is the first time that I am 
appearing before a Committee o f 
Parliament. Even in the subjects 
I am teaching, viz. International Law 
and Administration, I am not a 
master; it is very difficult to be  a 
master. This is a subject more
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suitable to persons actually practising 
in the Courts because many things 
are brought out only through 
practice. Therefore, I am not 
claiming to be an expert . . .

MR. CHAIRMAN: I think that
is sufficient. He has made it clear 
that he has not applied his mind to 
the other aspects. He is making his 
submissions only on those points on 
which he has comments to offer and 
I think we should be satisfied with 
that. Let us go to the next point*

SHRI K . C. JOSHI : I will now
go to Clause 47, Section 132. This 
concerns the appearance of women 
as witnesses in the courts. Here, I 
would say that while women have 
changed their status to a great extent, 
a lot of them in our country still 
remain in seclusion. Therefore, 
compelling them in all circumstances 
to depose before a court may amount 
to a revolutionary change. More
over, a witness should be able to 
withstand the virulent cross-exami
nation of a lawyer when he is in 
court. Therefore, my submission is 
that the change should be gradual 
and stage by stage. Initially, women 
who are educated and have entered 
public life or who are willing to 
depose before a court of law should 
be compelled to give evidence. I 
agree that there is a lot of change 
in the position of women today; but 
still, if you go to the villages you 
will see that they are still illiterate 
and do not want to give evidence. 
Even men, for that matter, don’t 
want to go to a court otf law and 
stand in the witness box. Therefore, 
my submission is that this change 
should not be "applied immediately to 
all women; only certain selected 
women should be taken in*

MR. CHAIRMAN : Section 132, as
it is worded, is only an enabling 
provision; it is not compulsory. For 
those who want to appear before the 
court, there is no bar, and those who 
don*! want to do so are not to be

compelled. So you want this Section^ 
to be retained?

S i p i  K . C. JOSHI: My sub
mission is that all women should not 
be under compulsion; those who 
volunteer may be allowed.

SHRI M. C. D A G A ; But the 
Judge will not be in a position to 
find out attitude of the witnesses if 
they don’t appear in the court. And 
after these 27 years, why should 
there be a distinction between men 
and women? Even the Prime 
Minister has appeared before the 
Court.

SHRI K  C. JOSHI: Of course that 
is a good argument, but may I submit 
that simply by their appearing before 
the Court, the Judge will not know 
the mind of the witness, because going 
to the court itself is a psychological 
thing and if they are to face the cross
examination of professional lawyers,
I think it becomes very difficult for 
women. Especially, those from the 
villages cannot stand this top cross
examination. Of course your point is 
quite right but, still these 27 or 29 
years is nothing; I don t think any im
portant change has come about.

SHRI M  C. DAGA: The Judge
must have an opportunity o f observ
ing at least the manner or delivery o f  
evidene by a witness. Nowadays, the 
seclusion of women is completely in
consistent with the social philosophy 
and the changing customs and man
ners of the present day. I think no 
serious hardship is likely to be caused 
by the removal of the present exemp
tion.

SHRI K. C. JOSHI: I agree with 
you fully, but let us not ignore the 
practical part of it. Theoretically, 
there are many things; but look at the 
actual position of the women in the 
villages. They don’t go out; they are 
so shy. Even if they know, they don’t 
want to depose before a court. This is 
only my submission and it is not ne
cessary that it should be accepted; but 
that is what I feel.



136

Now I will pass on to the next 
point, Clause 48 (Sec., 135A ), I apolo
gise to the Hon’ble Members for say
ing something in opposition regarding 
the imprisonment o f Members of the 
elected bodies. Section 135 of the 
C. P. C. inter alia provides for exe
mption o f  Members of Legislatures 
and Parliament from  arrest and de* 
tention during the period o f 14 days 
before and after the sitting of the 
House. This period is being enhanced 
to 40 days simply to bring the practice 
iji conformity with that in the House 
o f  Commons. The reason for putting 
40 days in England probably was that 
it was the actual time which was re
quired to reach Westminster from the 
farthest place [Goudy v. Duncombe 
(1847) I Exch. 430:435 per Chief Bar
ron of Exchequer chamber]. But the 
circumstances have changed and even 
in England the thinking has been to 
limit the privileges. Here I would in
vite your kind attention to Bernett 
Cocks in Foreword to the Law of Par
liamentary Privileges in U.K. and in 
India by P. S. Pachauri (1971). There- 
lore, there is no logical reason to ex
tend the period from 14 days to 40 
days; in fact, the period should be 
slashed down to ten days. In India tho 
■members can reach the legislative 
bodies within ten days. To enhance this 
period to 40 days without any logical 
Teason. is, perhaps, too much.

One aspect o f this limit is legisla
tive competence. The subject is cover
ed by entry 74 of List I, entry 39 of 
List II and entry 13 o f List III of the 
Seventh Schedule,, probably, the Par
liament would be competent to enact a 
unifrom law in view o f entry 13 of 
the Concurrent List.

My submission here is that there is 
no logical reason in saying that, 
"because in the United Kingdom it is
49 days, in India also it sftould 
"be Enhanced to 40 days. If you look 
to the evolution o f British Par
liament, you will find that the Parlia
ment there emerged as a representa
tive o f the people in the real sense; it 
had to face a virulent apposition from

the absolute monarch and the various 
instrumentalities created by the mo
narch. Here the position is different. 
As I have submitted in my artid.es 
relating to privileges of Members of 
Parliament, I consider these to be es
sential, but not in this way. A  Mem
ber o f Parliament or Legislature re
quires the privileges not in his own 
individual capacity but because he 
happens to be a Member of Parlia
ment or Legislature. The privileges 
are given to him, so that he can dis
charge his Parliamentary functions 
effectively. There is absolutely no lo
gic in saying that, because it is 40 
days in England, here also it should 
be 40 days. There is no need to enha
nce it to 40 days; in fact, it should be 
cut down to ten days.

MR. CHAIRMAN: I am trying to 
understand yoif. Your contention se
ems to be that, even though in the 
case o f British Parliament it may be 
40 days, in our country it should not 
be so, and you have urged that even 
this period of 14 days is long and that 
it should be reduced to ten days. You 
also say that this liability is not as a 
Member of Parliament but as an indi
vidual citizen and. therefore, it should 
not be a matter of privilege.. .

SHRI K. C. JOSHI: In most cases, 
what happens is that it is taken as 
if it is a personal thing and not as a 
Member of Parliament. I have read in 
the papers. It is always taken as if it 
is a weapon which he can apply in all 
cases. I can understand that, if a 
Member has to attend a sitting of the 
Parliament, he should get precedence 
in air-booking; but if he goes there 
to meet his friend casually and the 
other person has to reach his destina
tion "becftrdse somebody is seriously 
ill, he should not be given precedence 
even though he may be a member of 
Parliament. He should himself reali
se this. It may be 14 days or even 20 
days in deserving cases. But you can
not make it 49 days. There is no logi
cal reason for that. The privilege may 
be Ufted, but it should not b# abused.
In jurisprudence, there is no right
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without a duty. Every member of 
Parliament or Legislature should 
know what hi£ duty is.

DR. SAROJINI MAHISHI: Our offi- 
cal in the Law Ministry wants to 
know about the provisons in the Cons
titution on this.

SHRI K. C. JOSHI: I have already 
made my submission regarding legis
lative competence. Articles 105 and 
194 deal with privileges, power and 
immunities. The Members are given 
freedom of speech in Parliament, etc. 
In other respects, it is said that the 
powers, privileges and immunities of 
each House of Parliament and of the 
members and the committees of each 
House shall b<6 such as may from time 
to time be defined by Parliament by 
law, and, until so defined, shall be 
those of the House of Commons of the 
Parliament of the United Kingdom 
and of its members and committees 
at the commencement of the Consti
tution. These are not codified because 
they were in hurry. Anyway, this 
is a wider subject. My only point 
here is this. Theprovision of 40 days 
is there in England because the lo
gic was that it was the actual time 
which was required to reach West
minsters. Moreover, as you know, the 
British people are more conserva
tive?

MR. CHAIRMAN: It is a matter of 
principle. As a member of Parlia
ment, he has to perform certain du
ties and, therfore, he should not be 
brought under arrest for certain 
days. Your objection is not merely 
against the increase to 40 days, but 
you have suggested that it should be 
reduced. Why not reduce it to nil?

SHRI K. C. JOSHI: Some time has 
to be given, so that the Members of 
Parliament may not be debarred from 
attending the meetings etc. In fact, 
this convention has been there for a 
very long time. The King in England 
never wanted them to be assembled, 
very long time. The King in England 
as a convention it has continued. Some 
time has to be there.

Now my next submission is with 
regard to Clause 79, Order XXVII 
Rule 5A is a new clause and it pro
vides that where a suit is filed against 
a public servant for a tort alleged to 
have been committed by him In his 
official capacity, the Government shall 
be joined as a party. It appears that 
non-joind'er of Government will amo
unt to be fatal to the suit. This is ao 
because the word ‘shall* will be con
strued by the courts as mandatory. It 
may be difficult for an individual to 
know whether the wrong done to him 
by a Government servant is in the 
official capacity or in his private capa
city. The law of Governmental liability 
in tort is already rudimentary in India. 
Therefore, it is submitted that a pro
viso may be added to this rule provid
ing that failure to make the govern
ment a party in such cases will not 
affect the suit.

The word ‘shall’ will be construed as 
mandatory by the courts. ‘Shall’ nor
mally is taken as mandatory; the 
word ‘may’ be used.

I would like to make a submission 
regarding Clause 5B(i). This rule is 
a welcome addition. But instead of 
confining it to those cases where Gov
ernment servant is a party, it should 
be introduced as a rule of general 
policy. In some western countries and 
in the USA, 0ut of court settlement 
practice has succeeded. I would like 
to invite your kind attention to 33 US 
CA Section 596. It provides that 
where the Government requires pri
vate property for public purposes, 
Government shall in all cases nego
tiate and only when the negotiations 
fail, the case would be taken to the 
court of law. Negotiations by the 
government in cases of land acquisi
tion have been made compulsory. Such 
techniques may also be useful in India.
If conciliation and pre-trial confer
ences are introduced as obligatory for 
suits upto Rs. 1000/-. the delays can 
be effectively checked. In UP, the 
percentage of regular suits instituted 
in subordinate courts in 1949, 1966 to 
1968 was 90 per cent, 72 per cent; 79 
per cent and 78 pter cent respectively.
It means, majority of the suits are
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upto Rs. 100/-. For this information 
about U.P., my source is unpublished 
Ph. D. thesis submited by me on 
‘Socio-Legal Implications of Vicarious 
Liability of State for Torts committed 
by its servants with Special Reference 
to India’ submitted to Kurukshetra 
University (1974).

Sir, if it is made obligatory that 
conciliation and pre-trial conferences 
and negotiations shall take place in 
suits upto Rs. 1000/-, I think, much 
of the court work could be reducted. 
This can be done through various 
agencies. My submission is that in all 
cases, where the value of the suit is 
Rs. 1000/. or less, it should be made 
obligatory through the provisions o f 
law that it should be tried through 
negotiations.

That is all, I want to submit.

MR. CHAIRMAN: On behalf of m y 
colleagues of the Committee I sincerely 
appreciate the co-operation that you 
have extended to this Committee. The 
Committee will examine the sugges
tions that you have made. I thank 
you again for taking the trouble of  
coming over here.

SHRI K. C. JOSHI: This was my 
first chance to appear before the 
Parliamentary Committee.

ME. CHAIRMAN: We appreciate 
the labour that you have put In.

(The Committee then adjourned)
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1  Shri S. K . Jain, Advocate, Chandigarh.
£The witness was called in and 

he took his sea t]
MR. CHAIRMAN: W e heard you at 

Chandigarh. Although this is a con
tinuation, I would like to draw your 
attention to Mr. Speaker’s direction, 
which governs your evidence. The 
evidence which you tender will be 
treated as public unless you desire 
that all or any part of the evidence is 
to be treated as confidential. Even . 
though you may desire that to be 
kept as confidential, that is likely to 
be made available to Members of 
Parliament. You have said that you 
have no objection to any part of the 
evidence being made public. We 
have received your supplementary 
memorandum also. These are being 
circulated to Members. You may 
emphasise the salient points and then 
Members may like to put some ques
tions. The Committee met at Chandi
garh and Mr. Jain appeared before us 
there. We wanted him to come here 
and he has come now. He has given 
supplementary memorandum. He is 
before us this morning to continue his 
submission before the Committee.

SHRI S. K. JAIN: Thank you, Mr. 
Chairman and Members of the Com
mittee. At present I would like to

emphgsisg some of tfce points that I  
i&W'afa^mftted in my second memo
randum. NoW one tiling W ijlear. This 
CPC W M ’tiY tt to th» country about
116 years ago by  a ruling .nation to a 
subject nation. Now the social condi
tion in India is"altogether changed 
and this fact in itself is corroborative 
of xpy statement that tlje Civil Pro
cedure Code given by a ruling nation 
must undergo complete change, com
plete overhauling. It should be made 
consistent with the social conditions. 
The litigants howsoever respectable 
he was, was not treated with dignity 
by the courts. And this is one of the 
reasons why they took a vindictive 
attitude and this was taken both by 
the litigants and the public at large. 
They never, so to say, cooperated 
with courts That is the first thing' 
that I would like to submit, Sir. The 
form of summons issued to witnesses 
should undergo a complete change. 
Instead of commanding him to come 
to the courts, a request should go 
to him, to help in the administration of 
justice and if you give such sort of di
gnified treatment he will certainly co- 
opeate with the courts; he will help 
the administration of justice and he * 
will not give false statement So. I



have given in my second memoran
dum a form in this respect. I have 
also suggested that the present fortn 
of oath may be changed. The pre
sent form has lost its meaning. We 
should have some other effective form 
o f oath and I have suggested that the 
oath administered to witness shall be,
X swear in the name of my religion or 
in the name of God that I will speak 
the truth, nothing but the truth, the 
whole truth and I will not utter a 
word which is false or untrue. If I 
do. so, I stand condemned and let the 
wrath of God almighty fall on me. 
It may be something like that. And, 
at t,he same time, the witness should 
be given respectable treatment. He 
should feel that as an Indian citizen, 
as a free citizen of India, it is his duty 
to belp administration of just^e and 
be should feel that that way i< 1(3 
beneficial to him and to the country 
at large. If such sort of VIP treat
ment; is given, he will cooperate with 
courts. Even if he came with idea ofc 
giving false evidence he will change 
his mind. I have already made one 
suggestion at Chandigarh that Gov
ernment departments should take 
steps to educate the public at large. 
So far as the parties are concerned, at 
present, I respectfully submit that the 
system is as follows. When every 
person goes to Court, he files the 
plaint. A copy of the plaint goes to 
the respondent, defendant. He comes 
to the Court and another date is given 
for counter application, then another 
dale for statemellt and sometimes 
another date for striking out. issues. 
This is the system at present. This
enLiils a’ -oai 4-5 uea-’iiigF. I have
suggested that all this can be done in 
one hearing and the superfluous pro
cedure she: lid be eliminated. What 
I have suggested is that whenever a 
summon is issued or a copy of the 
plaint is given to the defendant, a 
week in advance, he should give a 
copy of his reply to the plaintiff and 
his counsel and there should be a 
mandatory provision that on that
date, the Court would record the
statements of the parties err the cou
nsels present^ strike out issues and at

the same time, after striking out 
issues, ask them to give the names of 
the witnesses which they want to 
produce in support of their case. That 
will eliminate to a very great extent 
efforts on the part of the parties to 
give false evidence because nobody 
would have come prepared for that 
purpose. They would not be able to 
contact their witnesses and if at the 
earliest opportunity we pin them 
dwon to a certain position, 
to a very great exent, it will help in 
eliminating false evidence. This is 
the suggestion which I would make 
at present. At the same time, we 
have to take some deterrent measures 
for checking this false evidence. For 
that, I have suggested one thing. The 
Courts, while recording the state
ments/ should serve a mild warning 
also that in case they give false evi- 
dehceV they are liable to be prosecut
ed." 'Th i Civil Court# should be inves
ted with aumniary powers to punish 
a person who is giving false evidence. 
At present, the procedure is too long 
and too lengthy. We rush to the 
Courts. Then, there is a very long 
drawn-out procedure to prosecute the 
Witnesses. Therefore, if we adopt 
this procedure, just as a provisional 
measure, I am of the opinion that to 
a great extent, we shall be able to 
achieve our objective of eliminating 
falsehood by parties and witnesses.

The second thing that I would sug
gest in this is that the present proce
dure is too lengthy. There is a lot of 
repetition in the Civil Procedure 
Code. The addition of two words, 
definition ii' tr;j word f ivi’ proceed
ings’ as i / Uisive o[ proceedings in 
appeals, t.ui!.s, r'tiens jnd im
plement nry proceedings and one sec
tion that the procedure relating to the 
disposal or suits shall apply, as far as 
possible, Jo the disposal of other civil 
proceedings would eliminate automa
tically hu/ dred rules in Order X U  
and others because Order XLI is more 
or less a repetition of the order deal
ing with the disposal of suits.

Then, there is Order XXII in the 
Civil Procedure Code which is an 
Order dealing with abatements. ‘Aba
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tement9 is a technical word which 
means that if a party to a suit or an 
appeal is dead and no legal represen
tative has been brought within 90 
days, then, the suit or appeal is liable 
to be dismissed. In fact, according to 
the latest Supreme Court judgement, 
ignorance of death is no plea and 
more or less suits are dismissed as a 
matter of course. The State Exche
quer is the biggest loser in this case. 
I had a very bitter experience in deal
ing with a case in which I was ap
pearing on behalf of the Punjab State. 
The property involved was about 
Rs. 10 lakhs. The other party died 
about ten years back, because a case 
ordinarily does not go before the 
High Court before ten years with the 
result that the appeal was dismissed, 
Private parties somehow or the other 
are able to know about the where
abouts of the heirs of the deceased 
party. But, the State does not. 
Therefore, I have suggested in my 
previous and second memorandum 
that this Order X X II dealing with 
abatement should be completely eli
minated and it should be left to the 
heirs to come on the record. Our 
Punjab and Haryana High Court has 
taken a step in this direction and they 
have amended Order X X II in this 
respect, of course, not whole-hog but 
to a great extent. So, I would sug
gest very respectfully and humbly 
that this is a negation of Justice, and 
therefore, Order XXII should be com
pletely scrapped and I would press 
this point with all the enthusiasm at 
my disposal.

Now, one of the very dangerous 
principles which we have suggested 
in the amending Code is the limiting 
of the right of first appeal and taking 
away altogether the right of second 
appeal in the High Court. A t  present, 
the provision of law is that on a ques
tion of fact and law, first appeal lies 
and the first appellate Court is entitl
ed to go into questions of law and 
fact. But, in the Higli Court, only on 
a question of law, appeal lies. Now, 
both these rights are being taken away 
by the amending Code. In all cases

of the small cause nature, on  a ques
tion of law only, first appeal is main
tainable and not on a question of fact, 
and the right of second appeal on 
both, question of law and question of 
fact, has been taken away with the 
provision that there should be a sub
stantial question of law. Substantial 
question of law has not been defined. 
Here, I must say that in 999 cases 
out of 1000, the High Courts have 
almost rejected that no substantial 
question of law is involved. If the 
object of the amending Code is to cut 
down and eliminate litigation, I would 
suggest two alternatives. One alter
native that I would suggest is, as is 
obtaining in the case of disputes bet
ween capital and labour where there 
are conciliation boards, we can have 
conciliation courts or arbitration 
"boards. There should be one court in 
every district ^here people could go 
before rushing to the regular civil 
courts for having their matters decid
ed amicably on a nominal court fee or 
with very little expense. If we have 
this system, I am sure 25 per cent of 
the cases in the civil courts can be 
easily reconciled and disposed of by 
conciliation courts or arbitration 
courts. This is an experiment which 
I would suggest and it is worth trying.

MR. CHAIRMAN: Mr. Jain, I think 
your suggestion regarding this conci
liation or arbitration boards is a stage 
prior to the institution of the suit.

SHRI S. K. JAIN: Yes. Let it be
optional. If a person, before rushing 
to the regular civil court, wants to 
go to a conciliation court, he should 
be permitted to go. If there is a pro
vision and if people know th at.. . .

SHRI M. C. DAGA: It should have 
unlimited jurisdiction.

SHRI S. K. JAIN: Yes. Or, we can 
say, with a limited jurisdiction of 
some cases beyond a certain value. 
This is a matter of detail. At present, 
your honour knows very well that the 
court fee in Punjab and Haryana is 
very heavy and more often than not, <
people have not got the capacity to 1  ̂
rush to the law courts. I t  we  havfc
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such a system, as I have suggested, 
peQple can make use of that by spend
ing a little money and the expenses 
of the State can be met by certain 
levies. That would be a better remedy 
to cut down litigation instead of cur
tailing the rights of rightful claimants 
in cutting down the rights of appeals. 
That is a dangerous precedent, which 
with all the earnestness at my dis
posal I will not countenance and I 
may submit that I have the mandate 
of the High Court Bar Association to 
press this point before this august 
body not to countenance the two pro
visions of the amendment to sections 
96 and 100. Rather our submission 
is that section 100 should be more 
broad based.

There was a system prevalent in 
the PEPSU courts that if two courts 
disagreed, the right of appeal was not 
limited to questions of law; questions 
of fact were also open. A  similar 
provision should be made in the Civil 
Procedure Code. I already submitted 
without fear of contradiction that the 
reputation of the judiciary in Punjab 
and Haryana is not very high and is 
not enviable; and taking away the 
right of first appeal and second 
appeal will be perpetuating corrup
tion. The only way to give clean 
administration to the country is to 
give wider powers to the High Court, 
the widest possible powers that can 
be given. Similarly the amended 
code takes away the right of revision 
under section 115. More revisional 
powers should be given to the High 
Court. In many cases, if these powers 
are more broad based, justice will be 
done.

The main object of administration 
of justice should be to cut down liti
gation. The object should be to give 
the due to the rightful claimants and 
that can be done in some cases, not 
by the trial courts, not by the first 
appellate court. I am sorry to say 
that the vast majority of litigants 
have lost faith in the integrity of the 
first court and the lower courts below.
It is fortunate that there is some res

pect for the High Courts still. If the 
system of administration of justice 
that is given to the country accele
rates or accentuates corruption and 
immorality, I do not think that the 
country needs such a system of ad
ministration of justice.

In the present state of affairs there 
is complete protection under the law 
to the presiding officer, however ill- 
conceived malicious, wrong or incor
rect a judgement may be; it may be 
the result of graft or illegal gratifica
tion. Neither the Government nor 
the litigant has any redress.. There 
is an Act which is called Judicial Offi
cers Protection Act which gives com
plete immunity to all the presuming 
judicial officers throughout India. I 
do not want any change in that. What 
I have suggested, which I would re
emphasise, is that if in appeal the 
first appellate court or the High Court 
comes to the conclusion that a judge
ment is the result of graft or illegal 
gratification the High Court should 
have power to go into the conduct of 
the judicial officer after issuance of 
notice to him if necessary. Such a 
provision in the CPC will be a great 
check on the integrity of the judicial 
officers. Simultaneously I have sug
gested that if we can take action 
against litigants against witnesses, 
why not against judicial officers or 
lawyers who are known as officers of 
the court and whose duty is to assist 
the administration of Justice, and if 
they are guilty of unethical conduct 
or professional misconduct. Their cases 
could also be referred to the High 
Court or to the Bar Council for suit
able action. We must provide drastic 
remedies in the Act. That is the only 
way which can act as a deterrent for 
the public at large and the machin
ery also, including lawyers, judicial 
Officers, etc.

M R CHAIRMAN: You have
pointed out in your memorandum 
and here also that the Code is a 
very old one and needs modification 
to suit present day needs. You must 
have noticed that the Law Commis-



sion in several reports had done that 
exercise and the present Bill is based 
on those reports, four o f  them, the 
latest is the 45th report.

SHRI S. K. JAIN: With the utmost 
respect, I should say the Law Com
mission has not directed its attention 
towards this aspect at all.

MR. CHAIRMAN: You must have 
noticed that there is a provision in 
the Bill for pre-trial conciliation. 
Would you suggest that this may 
further be amplified and modified? If 
the parties come to a settlement that 
way, the matter ends there; otherwise 
the other process starts.

SHRI S. K. JAIN: That is the idea.

I have to make one more submis
sion. The CPC is already too lengthy 
and cumbersome. By this amend
ment, we are not shortening it; we 
have made it more cumbersome and 
more lengthy. I have submitted two 
draft proposals of amendment o f 
orders 16 and 21 in my second m em o
randum. I shall of course touch 
upon this point later on.

MR. CHAIRMAN: You have made 
another point in regard to the bulk 
of the judiciary, lower courts. You 
have suggested some remedies. Apart 
from that, have you applied your 
mind how the standard and quality 
of the lower judiciary could be imp
roved?

SHRI S. K. JAIN: I have some
thing startling to say about that and 
I will deal with it when I deal with 
High Courts and delbys. Even if 
you double the High Court judges’ 
salary, first rate people will not be 
attracted because the disparity bet
ween their income and pay of jud
ges is so great.

SHRI SISODIA: You have said that 
Order XVIII should be completely 
overhauled because “ the present 
oath administration to witnesses has 
lost its sanctity and force” . What is 
your suggestion in this regard?

SHRI S. K. JAIN: I have already 
said that instead of the present pro
cedure, a letter of request should go 
to the witness requesting him to help 
in the administration of justic’e. If 
you give him respectable treatment, 
the witness will co.opterate. A  mild 
warning should be given that if the 
witness makes a false statement, he 
is liable to prosecution and the 
civil court dealing with the case 
should be given summary powers to 
punish him. This is the legal me
thod. The administrative method is 
to educate the public.

MR. CHAIRMAN: You mean, the 
moment a witness tells a falsehood, 
the court should summarily try and 
punish him then and there?

SHRI S. K. JAIN; That is a matter 
o f detail whether he should be pu
nished then and there or later. But 
the discretion should be given to the 
Presiding Officer to conduct each 
case according to its nature. We 
cannot lay down any hard and fast 
rule.

SHRI M. C. DAGA: An amendment 
is sought to be made introducing 
“pre-trial coi|fdren|ces” whereby the 
court can bring both the parties to
gether to discuss and decide certain 
matters. Do you feel this 'is a good 
thing?

SHRI S. K. JAIN: No. If the pre
liminary conciliatory matters are to 
be decided by that very court, that 
court will not be in a position to de
cide the case because that would lead 
to transfer application, in view of 
the fact that in some form or other, 
the court will express its opinion in 
favour o f one party or another. 
Therefore, these conciliatory measu
res should be completely detached 
from the civil courts and should be 
entrusted to persons who may not be 
judicially competent but who are in 
a position to bring about a compro
mise.

SHRI M. C. DAGA: Even in the 
arbitration courts, the judge can ***” 
come partial.
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SHRI S. K . JAIN: If an arbitrator 

becomes partial, we Jmv* no
We have to have faith in the inte
grity of human nature. My experience 
is, more often than not non-judi
cial officers who are appointed as ar
bitrators do act according to their 
own conscience. If the court is ap
pointed as arbitrator, there will be 
very few cases where the arbitrator 
would be dishonest. This is an ex 
periment worth trying.

SHRI M. C. DAGA: Both the 27th 
and 54th reports of the Law Com
mission have said that we must do 
away with section 115 and they have 
given reasons for this. What is your 
view about this matter?

MR. CHAIRMAN: Your m*in
argument seems to be in favour of de
letion or remission of section 115 and 
the witness in his memorandum sug
gested that section I15 should be re
tained because adequate remedies 
were not available under article 227.

SHRI S. K. JAIN: l_ respectfully 
disagree with the Law~ Commission 
for the simple reason that the matter 
can be taken to the High Court for 
final decision. Therefore, there will 
be greater number of appeals to the 
High Courts if this section 115 is 
taken away. Therefore, to say that 
very few  revisions were accepted is 
no argument to abolish it but this is 
an argument in favour of retaining it. 
Secondly, thte Supreme Court has said 
that under 227 there are limitations. 
Under 115, the powers though restric
ted, are a bit larger. Article 227 
is not an alternative of section 115. 
Even there, I humbly submit that the 
Commission has not suggested that 227 
is an alternative for 115. To eliminate 
115 will result in greater number of 
litigation than at present.

SHM M. C. DAGA: Clause 39,
section 100, on page 13—second ap
peal—if we do away with this clause 
4 w ill you agree with this amend
ment or not? ...

SHRI s. K. JAIN: According to  
this amendment you are taking away 
the right to appeal. Then clauses 2,
3, 4 and 5 must go.

SHRI SYED NIZAM-UD-DIN: Are 
you satisfied with the present law?

SHRI S. K. JAIN: Wider powers 
should be given to High Courts. Even 
on th is question th e same power that 
was given to the PEPSU High Court 
should be given to the High Courts. 
If this suggestion is not acceptable, 
the present powers under no circum
stances be cut down, 4

SHRI M. C, DAGA: According to 
our learned witness the High Court 
should be flooded with second ap
peals. '

MR, CHAIRMAN: tie ha& made that 
very Clear.

SHRI R. G. TIWARI; I presume 
that you were under emotion when 
you made the remark that the existing 
Civil Procedure Code did not suit 
the present conditions o f Indian so
ciety. But while dealing with the 
matter you had made very cursorily 
a few changes in the whole of the 
Code. You are aware also that the 
CPC is one o f the most comprehen
sive law that has been provided to the 
Indian society and the basic approach 
of the Code is to provide all contin
gencies that appear in civil litigation.
I would like to know whether you 
could point out specific provisions 
which could be totally ignored with
out prejudicing the security and safe
guards for the proceedings in the 
courts.

SHRI S. K. JAIN: If the submis
sions that I am making are accept
able in principle,, then by and large I 
would submit my later memorandum 
to this august Body for considera
tion.

SHRI R. G. TIWARI: You have 
given only one suggestion in that back
ground.
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MR. CHAIRMAN: Mr. Tiwari, this is 

the second part of Mr. Jain’s evi
dence before us; the first part was 
given when he appeared before us 
at Chandigarh. He wants the Code 
to be changed completely. He has 
got some ideas; and as requested by 
me he has put some of them in con
crete form during the interval bet
ween the meeting^ at Chandigarh and 
Delhi. He says that they are indica
tive. He says that if given time, he 
would be in a position to furnish us 
concrete proposals on how this Code 
should be modified, to suit his ideas.

SHRI R. G. TIWARI: I was not 
present at Chandigarh; and as such, I 
plead ignorance to what he had said 
there. The basic approach of Mr. 
Jain seems to highlight the change of 
social order now, compared to what 
it was when the Code was originally 
framed. This apart, he has not made 
any suggestion, as far as I am able to 
see from  his notes and papers.

SHRI S. K. JAIN: You are very
much right. At present. I have made

* three suggestions. The time and fa
cilities at my disposal for dictating 
and typing things out, are not ade
quate. I had submitted earlier at Chan
digarh—which is recorded—that if you 
can give me one stenographer and 
a clerk, I would give you a comple
tely new CPC in six months, accord
ing to my viewpoint.

MR. CHAIRMAN: The witness has 
made a suggestion to the Committee; 
and it is for the Committee to consi
der it. I cannot commit myself to 
anything. The witness has illustra
ted as to how this Code should be 
amended.

SHRI S. K. JAIN: I am a practi
sing lawyer. I owe a certain duty to 
my clients. I have to spend time in 
the courts; and to prepare cases in 
my home, apart from domestic du
ties. I am not a man in very afflu
ent circumstances. And I do not 
have much time.'

MR. CHAIRMAN: Mr. Jain, it is 
clear that you are not satisfied with

the amending bill before us. It does 
not suit your views. You say it does 
not cover all the provisions; I mean 
the suggestion or illustration you 
have given on how the Code should 
be modified. W e appreciate your li
mitations and note your request for 
certain facilities. There the matter 
remains. Now, Mr. Tiwari.

SHRI R. G. TIWARI: In your sup
plementary memo., you say that 
“ Section 151 should be more broad- 
based and the following should be 
added to it.”  In that context, you 
suggest leaving the whole matter to 
the discretion o f the judge. Would 
you not agree that there has got to 
be some definiteness in the matter of 
procedure? Otherwise, the whole 
thing would be ill doldrums and put 
the parties into trouble.

SHRI S. K. JAIN: At present we 
have a number of legislations; e.g. we 
have the Rent Act where no proce
dure % laid down. Every court has 
to evolve its own procedure in deal
ing with the respective cases of the 
parties. Our experience during the 
last 30 years shows that all the par
ties are probably satisfied with the 
procedure, which is consistent with 
equity, justice and good conscience. 
I had said that this CPC is too rigid, 
leaving very little discretion; and the 
rigidity leads to injustice and to de
lays. On fundamentals, we can lay 
down certain provisions for the court 
to follow ; but not on procedural 
matters such as the issue of commis
sions, inspections, fete. At present, if 
a man wants to delay the case, he 
gives a list of 10 witnesses—witnesses 
located at Calcutta, Bombay, Madras 
etc. and asks the court to issue the 
commissions. The court is bound to 
do it and has no option because un
der the law, a person who is living 
at a distance 200 miles away, can
not be compelled. With the result, 
the time taken for making submis
sions will be many years and tlie dis
honest litigant will thrive. If we in
vest the court with discretion to 
issue commissions in particular cases, 
it will facilitate matters. The object
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is to do 'justice expeditiously and 
cheaply- That is the whole object 
of the administration of j'ustice, which 
the present Code is not fulfilling. 
This object is the real aspiration of 
the litigants.

SHRI R. G. TIWARI: It is not en
ough for a person to be living 200 
miles away. The party has also to 
convince the court that he is a neces
sary witness.

SHRI S. K. JAIN I have got ihe 
CPC with me; there is no such pro
vision.

SHRI R. G. TIWARI: Your second 
suggestion is that the examination in 
the court should be substituted by an 
affidavit..! think you are taking away 
the right of the other party to scru
tinize the evidence by saying so.

SHRI S. K. JAIN: I did not say so. 
The right of cross-examining is not 
taken away. But in many cases of 
formal witnesses, there "is no cross 
examination by the parties- The sav
ing of time of the courts is there.

MR. CHAIRMAN: The suggestion 
of Shri Jain is for an addition to sec
tion 151. He does not want the exis
ting section 151. to be altered. Sec
tion 151 gives inherent power to the 
court. 'It  says:

“Nothing in this Code shall be 
deemed to limit or otherwise affect 
the inherent power of the court to 
make such orders as may be neces
sary for the ends of justice and to 
prevent abuse of the process of tne 
court.”

He wants to add:

-In trying a suit or other procee
ding, the court shall have power to 
take any appropriate steps *or de

by adopting the procedures consfe 
,, t i t  with equity, juste* and good 

coucieoee and not specifically p

hibited by any of the provisions of 
the Code.”

What is he suggesting? He is sug
gesting an amplification of the exis
ting provision.

SHRI M. C. DAGA: On the hand 
he says the judiciary is completely
corrupt. On the other hand, he
says it should be given more powers.

SHRI R. G. TIWARI: Section 151 
gives ample powers to meet all con- 
corrupt. On the other hand, he
tion of Shri Jain, it will be left to
the discretion of the court.

MR. CHAIRMAN: But he has men
tioned that they should nof be in
consistent with the Code. We will 
examine that.

SHRI R. G. TIWARI: Shri Jain 
suggests that the moment a court 
comes to recognise that a witness has 
given false evidence, the judge will 
be entitled to take action against him. 
Who is going to decide that the evi
dence is false or true evidence? Un
less that stage is over. I think it 
would be putting the cart before the 
horse to suggest taking suitable action 
for giving false evidence.

SHRI S. K. JAIN: It will be after 
the disposal of the case and not 
during the pendency of the case.

SHRI R. G. TIWARI: Then, a per
son against whom you have made a 
charge should know that a charge is 
being levelled against him.

SHRI S. K. JAIN: He will be given 
due notice. I have only enunciated 
a principle. Details of its implemen
tation can be worked out.

SHRI R. G. TIWARI: Then regard
ing misconduct by the lawyer, it is 
suggested that it should be taken to 
the High Court or the Bar Council. 
It is already provided.

SHRI S. K. JAIN: There is no> *uch 
provision in the CPC. It is left t .  the
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party. My object is to put some sort 
of restraint on the four elements who 
figure in the administration of jus
tice viz, the litigant, the witnesses, 
the lawyer and the court. If you 
accept the principle, the details can 
be worked out.

MR. CHAIRMAN: You have enun
ciated a principle. We have heard 
your evidence and it is on record. We 
will have to deliberate on that 
amongst ourselves at a later stage 
before taking a decision. So, at this 
stage we cannot commit ourselves 
either way.

SHRI R. G. TIWARI: What the wit
ness is suggesting is already provided 
in the law. It is not something new.

MR. CHAIRMAN: He wants that
to be incorporated in the Civil Pro
cedure Code.

SHRI R. G. TIWARI: On page 4 ol 
the memorandum, at the top it is 
mentioned about Order 41:

“The procedure for deciding of 
appeals shall be the same as for

disposal of cases as far as possible.*’

SHRI S. K. JAIN: At present we 
have got the procedure dealing, with 
the disposal of oases, which starts 
from Order 1, and continues till Order
20, where the final judgment is de
livered. A  notice is issued, a person 
comes and if he is absent, dismissal 
for default is given. The same pro
cedure is reproduced in Order 41, 
dealing with cases. This is nothing 
but repetition of the previous orders. 
If you want, I can send you a con
crete re-drafting later pn.

SHRI B. P. NAGARAJA MURTHY: 
In page 2 of your memorandum, you 
have suggested a new form of oath. 
What is wrong with the existing form 
of oath, and what is the improvement 
that you have made in the changed 
form of the oath?

SHRI S. K. JAIN: I have suggested 
that the witness should be given res
pectable treatment, and his co-opera
tion should be sought.

Secondly, the oath that is ad
ministered to the witness at present 
is:

4t% sft to ^tt, w  Sr w* w? 
I v g m i "

There should be some provision to 
deter witnesses from giving false 
evidence. That is the only object.

MR. CHAIRMAN: We w ill
examine it.

SHRI M. C. DAGA: Do you think 
that lawyers should also take that 
oath?

SHRI S. K. JAIN: Lawyers are not 
witnesses. Our duty is to assist the 
court.

SHRI M. C. DAGA: Not to tutor 
the witnesses.

SHRI S. K. JAIN: Unleflg the wit
nesses are tutored, I can assure you 
that rightful claimant w ill ever
win his case.

«ft
t t x  Jr 3ft «ft«r <ft *rnft t  w  

^  ̂  vt fnfjT-’rrfsr? stpt
TT 3ft ift TfhT WZ Tff»TT, %
imTCT qfr Tĵ TT l” flTf

Jr wt* 5ft sntft | «fk f ^ t  st*
% wt*r ^ :

“If Tt wraft TT

3ft T g’TT Tff*rT w V ffT
% irmvr f  ® *ft T^nr i"

rfmw htt *ft
fr  «riT ^ 5  ?t^TT, eft fsrsnft w

i

SHBI DWIJENPBALAX. SEN 
QUPTAj Thflt# is no sense, in taking 
the. odfb because false evidence is
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given even after that. So, this oath 
business should be dispensed with.

MR. CHAIRMAN: I think you have 
made your suggestions.

SHRI S. K. JAIN: I seek your 
permission to deal with tw0 points 
in the questionnaire. I wish to em
phasise only two points. The first 
point is that in the trial courts, most 
of the time is wasted because there 
is n0 stenographer. Witnesses are 
recorded by the courts in long hand. 
If the stenographers are provided to 
the courts, then a lot of time can be 
saved and copies made readily 
available to the parties. This will 
eliminate delay to a very great extent. 
Adjournments are granted frequently 
as a matter of course. A s far as 
possible, adjournments should be 
minimised. They should be penalised 
with very heavy cost and in certain 
cases deprived of the cost also. The 
whole atmopshere is rotten. We 
have to take some stringent measures 
so that in coutse of time people will 
become aware of these things.

So far as the High Court is con
cerned, I have to make one 'submis
sion. As far as the system of
appointment of judges is concerned, 
at present, the States play a very im
portant role. I submit that the States 
should have no say in the matter of 
appointment of the High Court 
’judges. This matter should be exclu
sively left with the Chief Justice of 
the High . Court and the Supreme 
Court. The role played by the 
States should come to an end.
Secondly, the right type of people
are not attracted to the bench. I may 
be excused if there is anything 
wrong. I would submit that the 
judges are not appointed on merit; 
these are more or less political 
appointments. At present, what is 
happening is that the deserving
people are ignored. The offers go to 
the persons who are not in the front 
line. After their acceptance, the 
offers go to the persons who are in 
the front line. Obviously, they will 
refuse the offers!

As far as the emoluments of th<* 
judges are concerned, these are low 
I am not prepared to say anythin 
on this point.

MR CHAIRMAN: You mean to
say that their emoluments are low 
as compared to the earnings of the 
lawyers from whom these judges are 
recruited. 6

dnnWM *if’ K JAIN; Y° u give then 
double the emoluments. The first rank
people will not care to come to the 
bench because their income is ten
fold what the judges are getting. I 
have got one submission to make. 
This august b o d y  is aware that a 
practice is obtaining in the English 
Bar, in the United Kingdom and I 
understand in America also that i f  
an offer is made by the Government 
to a lawyer to serve the Government 
in a particular capacity, that offer is 
not rejected; but it is accepted. We 
should try to evolve a convention 
here among the legal profession that 
if an offer is made to a person by the 
Government to serve the public in a 
particular capacity, that person should 
not reject that offer.

MR. CHAIRMAN: Do you mean to 
say that it should be made compul
sory or obligatory in the Advocates 
Act?

SHRI S. K. JAIN: That may be 
struck down on account of Article 14. 
The question is that it is much better 
if the Government in consultation 
with the Supreme Court or the Bar 
Council of India can evolve such a 
convention among the legal pro
fession. In this way, Government’* 
purpose will be served. We have to 
inculcate in the mind of the public 
at large, particularly this legal pro
fession that they owe some duty to 
the Government and to the public 
at large. Though they will be 
making some financial sacrifices in 
the larger interest of the nation or 
public, they will be doing more good 
t0 themselves and then to the public 
at large. I thfnk our memtffers of the
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Bar, who are leaders, will gladly res
pond to this suggestion of the 
Government, if made in the right 
sense.

SHRI M. P. SHUKLA: You have
stated that there has been something 
wrong going on with the appointment 
of the judges by the State Govern
ments. What has happened during 
the past 25 years? Is it not for the 
people of Bar themselves to evolve a 
convention that first-class lawyers 
should, as the rules exist, accept the 
offer when it is made to them, as 
they do in England and never reject 
it? If it is done, then probably there 
might be some stress on the State 
Governments not to do otherwise.

SHRI S. K. JAIN: If there is co
ordination between the Government 
and the legal profession, probably 
that will facilitate the work of 
evolving this convention. But if the 
matter is left only to the sweet w ill 
o f  this legal profession, probably they 
will never think of it. We have to 
persuade them; we have to make 
efforts, because it is very difficult X;ir 
a human being to bear financial 
losses. Therefore, we have to im
press upon them in the name of the 
country and for the cause of the 
national outlook. If an appeal 1a 
made by our learned Prime Minister 
for its consideration, I think, it is not 
difficult to evolve this convention; 
This is my humble submission.

SHRI M. P. SHUKLA: Monetary
considerations are not the only 
reasons for the members of the Bai, 
who are first-class lawyers, to reject 
the offers. There are other reasons 
also. It is a matter of honour rather 
than a matter of earning money, as 
they do in England. If it is done by 
the Government strictly everywhere; 
then probably they will not refuse it. 
If it is made a place of honour and 
that will be done by the Bar with 
the cooperation of the Government 
then probably they will not refuse it.

SHRI S. K. JAIN: Let the Prime 
Minister make an appeal and see the 
reaction of the lawyer*.

SHRI R. G. TIWARI: You li«*ve «oid 
that proper persons are not selected 
for the post of Judges of the High 
Courts. . .

SHRI S. K. JAIN: I have not said 
that.

SHRI R. G. TIWARI: Something 
like that. May I suggest a way out? 
Will it be proper to contact tne Bar 
Association or the Bar Council and 
seek their recommendation in cases 
of lawyers to be put on the Bench? 
Can you vouch safe that the selection 
made by the Bar Council will be fair 
and independent?

SHRI S. K. JAIN: I will not counte
nance this suggestion. The consul
tation of the Bar Council should net 
come into the picture on ac;ount ot 
factions which exist almost in every 
Bar Association. I think the proper 
authority is the Chief Justice of the 
Supreme Court and the High Courts. 
No third person should come into the 
picture.

MR. CHAIRMAN: You have made 
your position clear. ^

SHRI S. K. JAIN; The second point 
that I want to deal with is that at 
present, under article 226 of the 
Constitution a large number of writs 
are filed in the High Courts and the 
major number of them is about ser
vice matters. There is no specialisa
tion or demarcation in any of the 
High Courts of India as it is obtaining 
in England. Every judge of the High 
Gourt is considered as an expert in 
any branch of law, whether he is 
dealing with that or not. For that, I 
have suggested, there should be a 
clear-cut demarcation and specialisa
tion in the High Courts for attend
ing to service matters. Bench should 
be constituted which should deal 
only with service matters. Let tnat 
period be two to three years. The 
moment they get specialisation, the 
cases w ill be disposed of expeditious
ly. Now, if the case goe8 to a Judg*
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who knows the service law, he will 
take just two to three hours to decide 
that case. If that case goes to 
another Judge who has never dealt 
with service matters, it will be a 
week before he can dispose of the 
case. This is my experience of the 
High Courts.

There is one thing more that I 
want to say. At present, the High 
Court time is upto 3.30 or 3.45 P.M. 
It should be 4 P.M.

One more suggestion I want to 
make about High Court Judges. I 
do not know whether this august 
body is aware of it or not that con
vention has been established by the 
Chief Justices o f the various High 
Courts that every Judge of the High 
Court should dispose of at least three 
to six cases a day. But i  regret to 
say that this is not adhered to faith
fully. I say, there should be some 
guide-lines laid so far as the disposal 
of the cases by the High Court Judges 
is concerned.

/
SHRI DWIJENDRALAL SEN 

GUPTA: The suggestion of Mr. Jain 
to the effect that there should be 
Benches consisting of persons specia
lised in their own branches of law is 
a good suggestion. But it pre-sup- 
poses recruitment of the Judges on 
certain specialised basis. Unless the 
recruitment of the Judges is on the 
specialised basis, there cannot be 
formation of Benches on specialised 
basis. Hence, I understand, Mr. Jain 
incidentally wants to suggest that 
there should be recruitment of Judges 
on specialised basis so that his sug
gestion can be given effect to.

MR. CHAIRMAN: Mr. Jain, your 
suggestion is that the Benches should 
be constituted on certain specialised 
basis. It presupposes that Judges 
should be recruited on the specialised 
basis, so that the Benches can be con
stituted on that basis.

SHRI S. K. JAIN: Supposing in the 
High Court there are some vacancies

and we have no Judges who have spe
cialised in Income-tax, law, then we 
can have the recruitment of Judges 
on the specialised basis and recruit 
judges who know about the Income- 
tax law.

SHRI K. PRADHANI: In reply to 
Q. No. 4 of the Questionnaire, Mr. Jain 
has suggested that there should be a 
provision in the C.P.C. to prevent 
landlords from instituting cases 
against landless cultivators occupying 
Government land or land belonging to 
landlords. I will make a submission in 
this respect that there are specific 
Acts, the Land Reforms Act, the Ten
ancy Act etc. where there is a speci
fic provision covering occupied land 
belonging either to the Government 
or to a landlord. So what is the nece. 
ssity of having this general provision 
in the CPC again?

MR. CHAIRMAN: As there are 
specific Acts covering these 
who occupy lands, the Hon’ble Mem
ber wants to know why you want to  
<put it in the Code again.

SHRI S. K. JAIN: Not in the CPC 
but in the various laws that deal with 
it generally.

MR. CHAIRMAN: The broad ques
tion regarding your idea of a new 
Code is a matter for the Government 
to consider. Our Committee will also 
examine it when we discuss the various 
aspects of the evidence before us.

May I, on behalf of myself and of 
the Committee, thank you very sin
cerely for the pains you have taken, 
both at Chandigarh and here also, to 
apprise the Committee of the vari
ous implications of the Code and for 
your suggestions. I can assure you 
that we will examine them very 
carefully I thank you, once again.

SHRI S. K. JAIN: I feel very grate
ful, Sir.

(The witness then withdrew)



152

II. Shri Jinendra Kumar, Advocate, Chandigarh.

(Tne witness was called in and he 
took his seat)

MR. CHAIRMAN: You were
"before us at Chandigarh when we 
discussed the Sections.

The Orders are left over for dis
cussion now. Before we take your 
evidence, may I refer you again to 
the direction which you have already 
noted that your evidence will be trea
ted as public and is liable to be pub
lished. You don’t want any portion 

•of your evidence to be treated as con
fidential?

SHRI JINENDRA KUMAR: No,
Sir.

MR. CHAIRMAN: For the benefit of 
the Members wtfo w$re apt PT«s^ t  at 
Chandigarh, I may irfy that Ml:. i£umar 
had made some submissions so far a» 
the Sections are concerned. We heed 
not riefer to them again, as they ‘will 
be circulated to the Members.

Now, you may make your submis
sions regarding the Orders.

SHRI KUMAR; Y es, Sir. But before 
proceeding to that, I would like to 
make one submission. I had already 
made* my submissions regarding the 
Sections part o ; it, but I have one 
more Section which I would like to 
be added.

MR. CHAIRMAN: Which Section?

SHRI KUMAR: It is a new Section
to be a ’ ded as Section 159. This 
is oLjut consolidation of suits, because 
it /cTy r/ften h.pper,;, that a number 
of suits regarding the same subject 

■; " j  f,; \ which are someiim^s 
consolidated and sometimes not con
solidated, because there is no other 
provision in the CPC for consolida
tion oi yuits as such. The provisions 
of 151 in this regard arc sometimes 
utilised and sometimes not utilise 
and many limes it leads to an abuse 
of that process. So I have suggested 
that a Section should be added re

garding consolidation of suits as 
follows;

“When common questions of law 
and facts are involved in two or 
more suits, the Court may order 
that the trial of all these suits be 
consolidated and that the proceed
ings be recorded in one of such 
suits” .

MR. CHAIRMAN: Between the
same parties?

SHRI KUMAR: Regarding the
same parties, I have got another 
Section.

MR. CHAIRMAN: So here the
p^i^es are different?

SHRI KUMAR: Yes. I came across a 
cas# sometime ago in which one land
lord who had a number o f persons as 
ten&nts filed separate suits against 
tfetoV numbering twelve or thirteen. 
They were not consolidated. So some 
suits went to one court and others 
went to other courts with the result 
ttfcat different types of judgments were 
passed in these cases. Only a common 
question of law arose in these cases.

Then, there was a big landowner in 
Haryana whose land was declared 
surplus. That land was taken and
distributed among the tenants. But 
when he died, the heirs and successors 
filed a suit against each one of the 
tenants saying that the owner was 
not a big land-owner, that the land 
could not be declared surplus and 
that the tenants should not have been 
re-settled • Twelve separate viiits 
were filed. Some suits went, to one 
particular jud^c and the other suits 
went to another jucl.qe. In one p ij ii- 
cular set of eases they were consoli
dated and of course one common 
order wa^ passed; but so far as the 
other cases are concerned, they are 
still pending bccause the judge was 
different and he had to adjust bis 
schedule according to his volume of 
work.



MR. CHAIRMAN: You have draft
e d  that part of the Section?

SHRI KUMAR: Yes, Sir. It is as
JoUows;

“When common questions of law 
and facts are involved in two or 
more suits, the Court may order that 
the trial of all these suits be con
solidated and tlhat the proceedings 
be recorded in one of such suits” .

MR. CHAIRMAN: If it is in the
same Court?

SHRI KUMAR: I have another
sub-section Which will be' suo-sec- 
ticjn (2 J:— ‘

“ If more than one suit Are filed

corfle<  ̂ in jbM  t>eqtt
annpiujceji j?wliifr as % y5ji* be^i 
filed “  the cQigt ot co^pten t jujri?- 
diction” .  ̂ v , ........... ^

The second sub-sectiojai£ with regard 
to that ’matter where / the Subject- 
matter is the same. Thete is a dis
pute about a house. One 'party says 
that the specific performance of the 
agreement of the sale should be order
ed with regard to the house, and the 
other party says that this contract 
should be rescinded, or there may be 
another counter suits. This sub
section only suggests that these suits 
should be combined.

M R . CHAIRMAN: A ll right; we
shall examine that.

SHRI DWIJENDRALAL SEN 
GU PTA: Where the questions of law
are the same, it is alright. But about 
the question of facts being the same, 
how  can a judge understand without 
going into the facts, that tlhe facts are 
the same? So, it becomes a question 
o f enquiry and after enquiry alone, 
the court can say that the facts are 
the same. In fact, each party may 
adduce evidence and the case may be

prolonged or delayed also. There may 
be several parties and the several 
parties may adduce several types of 
evidence, and the whole case, instead 
of being simple may become compli
cated . Have you considered that 
aspect?

SHRI KUMAR: Yes, Sir; i have.
In the case which I quoted, the land
lord’s averment was that the deceased 
land-owner was not a big land owner 
and that the land declared surplus was 
wrongly declared so. This was 
one aspect. 'The second thing 
was that the plaintiff had said 
that, because the lajjcf which wais 
declared surplus was wrongly dec. 
lared so, the restettlemept of all 
those de^eiidants in those dif^er^t 
case*, $n that particular land, was 
Ulegal . are questions of law
and facts. &esettieiperit"of those 
tenants is admitted, t  point out 
thf^ in 3 U these cases, the averments 
wiilji regard tp d^endanis as well as 
wit^ reg a j$ t?  pl^intips are practical- 
iy.rth$ sajrit; tjie only * variation is 
variatiop of names or areas. That 
safeguard can be made there. If on 
tfte - examination of the plaint and 
the written statement, the Judge finds 

<$at tfeev~ should not be consolidated, 
they may- not be consolidated. If the 
hon. Member feels that there may 
be this type of difficulty we can have 
that safeguard. I have only suggest 
ted this as a normal rule.

MR. CHAIRMAN: We shall exa
mine this. You m ay go to your next 
point.

SHRI KUMAR: This is with regard 
to rule 8. The proposed sub-rule (3) 
reads as follows: —

“Any person on whose behulf or 
for whose benefit a suit is instituted 
or defended under sub-rule (1) may 
apply to the Court to be made a 
party to such su it.”

Here, at the end of this, I suggest 
that the following words may be
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added, namely, “at any stage0. A  
few months back, in the High Court 
I came across a case wlhere a parti
cular suit was filed by some land
owners of a village saying that a par
ticular person had occupied the 
common land of the village and 
that suit was filed on behalf
of the entire village community 
by four persons. Later un,
that one individual, the defendant, 
won over those four persons and 
they made an application to the High 
Court for withdrawal of their suit.
They came to me and said that they
had come tof terms and that they 
would like to withdraw the suit. Ac
cordingly, I filed an application be
cause I bad to believe them. The ap
plication was filed, but fortunately 
for me and for those persona, the ap
plication was filed as ‘ordinary* and 
not as *urgent*. If it bad been filed as 
an 'urgent? one, it would have been 
fixed for the next day. But it was 
‘Ordinary’, where it normally takes 
15 days. On the third day, certain 
other persons of the village came to 
me and said that those four persons 
had defrauded the entire village com
munity and one of them was the 
Sarpwnch of the village. So, I had 
to file an application for withdrawing 
that withdrawal application, 7si that 
case, because that suit was a repre
sentative suit, if the other persons 
were entitled to be included as par
ties, then no difficulty would have 
arisen. I filed an application on be
half of the other persons and with 
great difficulty the judge allowed the 
other persons to be impleaded in 
place of the persons who wanted to 
withdraw the suit and the withdra
wal of the suit was set aside. There
fore, I would like these words to be 
added at the end, namely, ‘at any 
stage.’

The proposed sub-rule (5) of this 
very rule reads as follows: —

Where any person suing or de
fending in any such suit does not 
proceed with due diligence in the 
suit or defence, the Court may 
substitute in his place any other

person having the same interest
in the suit.”

I suggest that these words may be 
added here, namely, ‘or such other 
persons who want to join as a party/ 
For example, in the case of the vil
lage community, some other persons 
might be more useful. If anybody 
wants his name to be added, it should 
be allowed. Also, there should be 
one more explanation added at the 
end. There is already one explana
tion. That explanation should be 
following should be included as Ex
numbered as Explanation 1 , and the 
planati'on 2, namely, Th* provisions 
of rule 10, sub-rule 4, Order 1, will 
not apply to a person auded under 
sub-rules (3) and (5) aftoye.” The 
person becomes a party to the suit 
normally from the date on which his 
name is added. My suggestion ia 
that, in the case of representative 
type suits, that person should be 
deemed to be a party not from the 
date on which his name is added but 
from the very beginning because he 
was already represented.

My next submission Is that the pro
viso which has been added to Buie 
9 of this Order should also be added 
to Rule 13.

Order 5: Here, I have one or
two suggestions. In Order 5, there is 
Rule 20 which may kindly be seen. 
I  suggest that after proposed sub
rule 3, after the words ‘order o f the 
court* the words or the postal endor
sement mentioned in Rule 19-Af 
should be added. When the register
ed letter is received back and it says 
that the defendant has declined to 
accept it, that should be taken as 
sufficient and these words should be 
added here.

Order 6: Rule 1 says that the ple
adings shall mean, plaint or written 
statement. I submit that the words 
or replication’ should be added at 
the end, because that is also part of 
the pleadings. It comes in reply to 
the written statement filed by the 
defendant. If in the written state
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ment, some new averment is there, 
the plaintiff is entitled to give his 
reply to the averments made now. 
That should be treated as part of the 
pleadings.

Rule 14 in the same order: It deals 
with the variflcation of the pleadings. 
There is a proviso in this rule. I sub
mit that in the proviso after the 
words ‘it may be signed' the words 
‘by his pleader or* may be added.

Rule 17: It relates to amendments. 
Sub-Rule 2 has already been added. 
This is at page 23. I submit that ano
ther sub-rule, sub-rule 3, should be 
added as under:

‘For the purposes of limitation, 
tiie amended pleadings shall be 
deemed to have been instituted in 
the court on the day when the ap
plication for amendment was filed, 
so far as the amendment is con
cerned . *

I came across a suit recently. The 
suit was filed in a court in 1960. That 
was a suit with regard to very huge 
amount of property and the parties 
were big landlords. After some time 
one person died, then another died 
and the case has lingered on and is 
still at the trial stage. After a lapse 
of 14 years, at the end of 1974, the 
plaintiff moved an application for 
amendment, saying that because of 
cause of action which had arisen xn 
his favour, he should be allowed to 
make an amendment. The amend
ment was allowed by the court, and 
the objection that was taken by me 
was that so far as these amendmen s 
were concerned, they would make 
the suit barred by limitation. The 
court did not express any 
on that and said that it would be 
considered at a later stage. I 
submit that the litigation has already 
continued for 12 y e a r s T o d a y it  is 
at the trial stage, tomorrow it 
can come at the ‘ talce a

. In the High Court it ™ay t! f a6kes 
number of years. After that he makes
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an application for an amendment. As 
is customary in oui courts the appli
cation may be allowed. Sometimes 
the amendments have been allowed 
in the Supreme Court. I got cases in 
which amendment was allowed after 
a lapse of number of years. I submit 
that sub rule 3 should be added.

Order 7 Rule 11

There is a proviso which has been 
proposed in this rule and this is at 
page 25:

Provided that the time fixed by 
the Court for the correction of the 
valuation or the supply of the re
quisite stamp-papers shall not be 
extended unless the Court, tor rea
sons to be recorded *s satisiied that 
the plaintiff was prevented by any 
cause of an exceptional nature from 
correcting the valuation or supply
ing the requisite stamp-papers, as 
the case may be, within the time 
fixed by the court and that refusal 
to extend such time would cause 
grave injustice to the plaintiff.*

Instead of words “cause of an 
exceptional nature*’ it should be 
“sufficient cause” .

The uniform policy of the framers 
of the law has been that the party's 
right should n o t be defeated merely 
by technicalities. We are to do justice 
and the courts are keen to do justice 
to the parties. It should be ‘‘sufficient 
cause0.

Rules, 14* 15 & 18 should be delet
ed. They should be deleted because 
there is already a provision in Order 
13 Rule 1. They are merely duplica
tion of Order 13.

Order 9
I su b m it that after Rule 12 a fur

ther rule 12 A should be added. Rule 
78A should be as under:

No case shall be dismissed in de
fault of appearance and no ex- 
oarte proceedings shall be ordered 
by the court until after the half of
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tbe cou ft workiBg time o f that day 
W s expired.

many times it happens that some 
unscrupulous Judicial officers take 
into their head that they Have to dis
pose of as maiiy cases as possible. It 
happened in one or tw o cases that the 
case was called at 10 A.M. and the 
person concerned did not appear nor 
his lawyer appeared because he was 
per chance late by about five or ten 
minutes.

ME. CHAIRMAN: Why not till the 
rising of the court, why upto first 
half? ‘

SHRI KUMAR: That will be better. 
But such a latitude must be given.

Order 12

WiJjh regard to Order 12 another 
rule 10 should be added:

‘T he admission J$ade by or on 
behalf of the party to the suit may 
be ma$e ,use o f by the opposite 
party during .the trial o f the case 
without any further proof.*’

This is with regard to admissions 
and there is no such provision in this 
code that the admissions made by one 
party cap be made use of. This parti
cular pyoyisipn of law will go a long 
way a?}d ii will also reduce the time 
that may fee taken in proving certain 
facts. The admission is the begt proof 
o f evidence and no further proof can 
lie there.

Order 13
Under Order 13 Rule 9—this is the 

order to which I referred sometime 
earlier and there are quite a number 
of provisions with regard to produc
tion o f documents in the case. Here 
I submit that under Rule 9 after the 
words “receive back the same” the 
following words may be added at the 
end:

“after attested copies thereof have 
been filed on the record of the case” .

MR. CHAIRMAN: Suppose there
is .a book o f accounts or any volu

minous document, then how is it 
possible? .

SHRI KUM AR: A certified copy 
of that document or o f that portion 
which is relevant should be prepared. 
The original ij*ay be returned only 
after the certified copy has been plac
ed on the case record.

The documents concerned will be 
in respect of that portion which is 
relavent to that particular case.

SHRI M. C. DAGA: There is pro
vision already that the document may 
be returned.

SHRI KUMAR: Even after the suit 
is over, when the party takes the 
original document, a copy of that 
must be in the record, in order to 
keep the record perfect. That was 
what I was saying. .There are num
ber of high courts; t^ere are no uni
form  rules. This is the case in res
pect o f the courts.

MR. CHAIRMAN: That is all right. 
You may proceed further.

SHRI KUMAR: Please see Order
14. This is at page 31 of the Bill. Rule
2 .(2 )  is there. What I have pointed 
out is that the payment of the court 
fee should always be treated as pre
liminary issue. For example after 
the trial for one year the court comes 
to the conclusion that court fee is not 
proper and the suit is rejected on 
that circumstance alone. If he does 
not pay court fee, suit cannot pro
ceed. The same should be treated 
as preliminary ground. It should be 
decided as such. There are quite a 
number of cases. Objection with re
gard to court fee should be 
treated as preliminary objection 
and decided as such. I submit, 
the provision should be clear in this 
regard on payment of court fees. Sub
clause (c) should be added regard
ing payment of the court fee. Of 
course, court fee is State subject. But 
take rejection of the claim on the 
ground of nonpayment of court fee. 
In one particular case it is Rs. 500, in 
another, 5000 and in another it may 
be Rs. 100 or so. If the person does^ 
not pay court fee the claim is likely
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to be rejected under this order. That 
is my submission that the decision of 
tipurt fee, question must be at a pre
liminary stage.

SHRi M. C. DAGA: As soon as the 
claim is submitted me clerk has to 
submit his report. If the court finds 
it is undervalued it is likely to be 
rejected.

SHRI KUMAR: The clerk does
not have proficiency in law etc. Many 
times objections* are taken by the 
opposite counsel. In Haryana and 
Punjab what happens is this. Suits 
are filed for injunctions and value of 
the suit now for the purpose of court 
fee is the value of the property itself 
and formerly this was Rs. 13:00 paise. 
That is to say if property is worth 5 
lakhs, he has to pay court fee on 
ad vlorem  value of 5 lakhs. Clerk

of the court does not raise any ob
jection or he does not know this 
thing; he is not a technical person; bje 
does only superficial checking. This 
is wtiat I would like to point out. 
So wbat I say is, this should be treated 
as preliminary issue.

MR. CHAIRMAN: If you can stay
for a day we can hear you tomorrow. 
You have other points to make.

SHRI KUMAR: Yes, Sir.

MR. CHAIRMAN: We will be
adjourning no>y and we wiU meet to
morrow at 10-30. Thank you. Please 
come tomorrow.

$HRI .KUMAR: Thank you. I
will continue tomorrow.

( The Committee then adjourned)
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[The witness was called in and 
he took his seat]

MR. CHAIRMAN: Mr. Kumar, we 
are in continuation of your evidence. 
So, the Direction governs your evi
dence. You may kindly begin from 
where you left yesterday, i think we 
were dealing witti Orders and rules. 
We went, I think, as far as Rule 10.

SHRI KUMAR: We have cover
ed 16. I wag dealing with Order 17. 
As regards this, there is a proviso 
added by the amendment bill.

MR. CHAIRMAN: Are you refer
ring to page 35 of the Bill—Clause 71?

SHRI KUMAR: Yes, Sir. Here
there is a proviso added to sub-rule
(2) as follows: —

“Provided that,—

(a) When the hearing of the suit 
ihas commenced, it shall be conti
nued from day-to-day until all the 
witnesses in attendance have been 
examined, unless the Court finds 
that, for the exceptional reasons to 
be recorded by it, the adjournment 
of the hearing beyond the following 
day is necessary,

(b) no adjournment shall be 
granted at the request of a party, 
except where the circumstances are 
beyond the control of that party,

(c) the fact that the Pleader of a 
party is engaged in another Court, 
shall not be a ground for adjourn-, 
ment,”

Sir, j  submit that these provisions 
are going to be rather too stringent 
because, you know very well that so 
far as the trial courts are concerned, 
no lawyer worth the name or of any 
calibre worth ttie name has only one 
individual case in a particular day 
and, if this proviso is added it would 
mean no advocate will be able to 
attend all cases on a particular day. 
Therefore, I submit that this would 
be a negation of justice. So far as 
these matters are concerned, even 
during the present days, the courts 
are not feeling any difficulty at all 
because of the accommodation that is 
being given to the lawyers.

MR. CHAIRMAN: Mr. Kumar, do
you agree with the first proviso— (a)?

SHRI KUMAR: No, Sir. I Ihave
stated that it should be deleted in 
toto because, it will many times lead 
to abuses of powers.

MR. CHAIRMAN: Then how are
you going ito curtail the delays?

SHRI KUMAR: With regard to
that, I would like to submit that, as a 
matter of fact, the delays are not at 
the trial stage. That much delay is
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there at the High Court stage. You 
w ill hardly find any case going be
yond two years and, in very excep
tional cases, it may go beyond that 
period in the trial cases.

So far as the trial case is concerned, 
that does not last that long—excuse 
my saying so—because I have been at 
the bar for the last 32 years and, out 
o f 32 years, I devoted my twelve years 
exclusively to the trial courts. It was 
only after completing my work for 
12 years on this that I have shifted to 
the High Court. And during the pe-r 
riod of 12 years, 1 hardly came i&cross 
any case which lasted that long or be
yond two years or three years at the 
most. •

SHRI DWIJENDRALAL SEN 
GUPTA: Mr. Kfumar, the point here 
is very simple. The C.P<C. had its 
own objective. The lawyers have to 
fit in not only for their ow n  interests 
but also for the interests of law. I 
say that the objective <rf this amend
ment to  C .P .C . is to curtail the delay 
and, at the same time, justice may be 
cheaper. How do you expect that to 
be done pursuant to the 'present 
amendment? Do you think that this 
proviso should not be there and the 
sub-section Should not be there?

SHRI KUMAR: As I have sub
mitted earlier, the lawyer* go there 
for the sake of earning their liveli
hood. That is true. But, at the same 
time, the primary objective of the 
appearance of any lawyer in a particu
lar case is also to help the litigants. 
It is also a fact that the court gives 
some time to lawyers. Sometimes two 
or three lawyers are also engaged in 
a case. The purpose is to give the 
best type of legal advice to the liti
gant. This is the object. It is not 
for the advantage of the lawyers. I am 
saying that this should not be there. 
This is only for the benefit of the liti
gant concerned because the litigant 
engages a particular individual as his 
lawyer in whom he has faith. The 
element of faith is a very necessary 
thing so far as the conduct of the case 
is concerned. And if the lawyer is 
unable to present himself at a parti

cular time when the case is called on 
for hearing and if the court asks th* 
litigant to proceed with the c*se» it 
will be doing rather a grave injustice 
to the client. The lawyers cannot, 
possibly, be present at the two places 
at one and the same time.

MR. CHAIRMAN: Mr. Kumar,
what the hon. Member wants from 
you is this. Is it not a primary duty 
of a lawyer also when he takes a brief 
and when the hearing commences, 
that he should be present? If he says 
that he has to attend in different 
courts, does it not mean that he wants 
the hearing of the case to be adjourn
ed simply because of this reason?

SHRI KUMAR: As I was sub
mitting earlier, it is in very very rare- 
cases, that it takes a long time in the 
trial stages. The hdn. Member just 
now pointed out that the time taken 
is two generations when that is not 
required at all for the case. But that 
much delay is causes only at the 
higher levels.

MR. CHAIRMAN: Mr. Gupta, I
am now trying to elaborate your 
point. A  lawyer very well knows 
that a case is fixed for hearing in 
a particular court on a particular day. 
When it is provided for that the hear
ing will take place, is it not expected 
of that particular lawyer even when 
he has other cases in civil courts, to 
make arrangements beforehand? Why 
should he tell that because he has got 
the case in another court the hearing 
should be adjourned? When a hearing 
has already been fixed beforehand, 
why should it again 'be adjourned?

SHRI DWIJENDRALAL SEN 
GUPTA: I am a lawyer and my ex
perience in the Supreme Court is that 
the Supreme Court does not adjourn 
the cases on the plea that the senior 
has got another case in the court.

SHRI KUMAR: So far as that is
concerned, there is n°  objection. 
There cannot be any difficulty to give 
time. Arrangements can be made



the order under rule 2 or 3 above 
h*4 not be^n provided that
no such order shall be ■ passed un* 
i<*s the court is ^atM ed tlhat ther^ 
*wi»; a ■ sufficient cause for the de
fault 1̂

beforehand one or two days in ad
vance so f$£ a f trial stage# §tre con
cerned. But* I was aubipittjng that 
I have got the exerience o f tl̂ e courts, 
at the trial as w^ll as the high court 
stages and I am quite often appear
ing in the Supreme Court also. You 
must have also seen me, quite often 
appearing in the court.

SHRI DWIJENDRALAL SEN 
GUPTA: It is no good arguing for
the monopoly of some lawyers, 
namely, taking too many cases and 
not doing justice either to the client 
or to the court. Now, this can be 
curbed by this provision besides the 
delay being controlled.

SHftl KUMAR: The position is— 
as I was saying^: jnost of tl>e time 
which is taken for th^ disposal of the 
tell os how long it t»ay take for the 
hearing of the case?

MR, CHAIRMAN: Now; in a parti
cular court where this exigency arises 
and if a lawyer is allowed to get an 
adjournment on that score can you 
us how long it may take for the hear
ing of the case?

SJ^I lOJljfAB; This type of tfrfog 
doe® not come to happen in the trial, 
court because the lawyer is interested- 
in disposing of his w ork .« I may only 
point out that by giving this provi
sion the courts will get a handle to 
misuse the. .powder.

MR. CHAIRMAN: Please go over to 
the next point.

SHRI KUMAR: With regard to
Order 17, my submission is, that a 
further rule 4 should be added. There 
are only three rules in the existing 
order. I submit the fourth should 
also be added. It should read as 
follows:

“ Rule 4. A party against whom 
an order under Rule 2 or 3 has 
been made, may apply to the court 
to have that order *el aside and 
the court may, subject to such 
terms as to costs as it may deem 
fit, order that the proceedings taken 
under Rule 2 or 3 above be set 
aside and the defaulting party re
ligated to the same position as i*

In a ‘ particular given, cage which I  
cam^ across, this particular thing 
came to my notice that the order 
passed by the court was that a parti
cular party1 was given time to make 
payment of court fee and that party 
dia not appear in the court and no 
court fee was paid. So, the court 
ordered: "Nobody appeared. Nor
thg-;*ouct fee paid: Dismissed” That 
wag with regard to the case o£ plain
tiff. Then he made an application for 
restoration of the case. But there is 
diff^ence of opirilon amongst various 
Hi^h^Cburts as to whether in such 
cases an application for restot’ation 
under Order 9 lies or ah ^pteal lies. 
Appeals: are likely to tak? a long 
time in disposal. My suggestion is 
that provision should be made ..saying 
that any order passed under 17 (2) and 
(3) shall be treated at the same level.

Now, I come to Order 18/ Here I 
submit that these words should be 
added "A  note of such inspection 
shall, forjn the part of *h$ r&ord of a' 
ca^e/* Th£re should W  m^de a pr6vi- 
siqp px the ruje itself that the judge 
shall maintain record of various ins
pections on the record of the case. At 
predent, it is not dpne, Inspection 
note should be there as to the posi
tion seen on the spot.

Then, I come to Order 20. I have 
nothing to say about Order No. 19. As 
far as Order 20 is concerned my sug
gestion is that in the proposed Rule 
5A, the following words should be 
deleted:—

“Except where both the parties
are represented by pleaders."

Because sometimes lawyers are rep
resenting some other parties and are 
thus busy.

SHRI DWIJENDRALAL SEN 
GUPTA: The purpose is, when the 
pleaders are there, th'ey can instruct 
their clients about the limitation and



the forum o f appeal. They need not 
be present at the time o f the delivery 
of judgem ent That is why, this pro
vision is proposed. Where the parties 
appear in person and no lawyer is 
there, they may not be conversant 
with the law. That is why, this pro
vision has been proposed.

SHRI KUMAR: Here, the words are 
‘are represented*. This w ill be a sort 
o f discrimination. I would say one 
more thing. Sometimes, the parties 
are represented by lawyers who are 
novices and these novice lawyers do 
not know ABCD of law. I am saying 
this w ill full sense o f responsibility.

MR. CHAIRMAN: You need not go 
into that. Your suggestion is that it 
should be a general provision, whe
ther one is represented by the lawyer 
or not. W e w ill examine that.

SHRI KUMAR: Further, the Court 
should make a note thereon o f having 
said this thing to the concerned par
ties, in the record o f the case. Three 
is one more submission which I would 
like to make. Excuse me saying so. 
The Advocates Act of 1960, which has 
been passed by Parliament, has resul
ted in a situation where such lawyers 
go to the High Court level and Sup
reme Court level who do not know 
anything. I am not casting aspersions 
on anybody.

M R  CHAIRMAN: Mr. Kumar, when 
w e are suggesting a general provision, 
we need not unnecessarily call in 
question the competence or the qua
lity of either the judiciary or the 
advocates.

SHRI KUMAR: Certainly not. I am 
not doing that.

MR. CHAIRMAN: You have made 
the point. Your suggestion is that it 
will be better to make a general pro
vision. W e will consider that.

SHRI DWIJENDRALAL SEN 
GUPTA: Mr. Chairman, this provision 
relates to appeal. Afted a judgement 
is given, the matter has got to be 
considered from different aspects; for 
example, whether the appeal lies or 
not. There may be matters, where.

unless there is a substantial question 
o f tow, appeal will noit lie, In regard 
to the question whether there is a 
substantial question o f law, the law
yer will have to guide the client and 
not the Court. Secondly, the ques
tion whether the matter will be 
brought up to first appeal w ill be de
cided by the parties. This is for a 
specinc and limited pun>ose. This is 
for giving a little guidance. Lying of 
appeal is one thing and the merits of 
the matter is another thing. There 
are many complications. Here, we 
are only indicating that which any 
lawyer is supposed to know. A  law
yer, however novice he may be, is 
supposed to know that as against 
judgement, where the appeal lies and 
what is the limitation. He will see 
the law book himself.

SHRI M. C. DAGA: What is the
necessity o f this amendment?

MR. CHAIRMAN: The learned wit
ness is not questioning the necessity 
of this amendment, But, he is only 
pointing out that it should be made a 
general provision, whether a party is 
represented by a lawyer 0r not. But, 
Mr. Sen Gupta has pointed out that 
in the case of parties who are not 
represented by lawyers, this provision 
may be necessary. But, even there, 
he has got a doubt whether a parti
cular Court should be burdened with 
this responsibility o f saying whether 
the decree or order is appealable and 
if it is appealable, to which Court that 
appeal lies and further, the time limit 
for that appeal. These are the things 
that are provided in this amendment. 
You are not questioning thos* things. 
What I would suggest to Mr. Sen 
Gupta is that we will consider these 
things later on. So far as the learned 
witness is concerned, his suggestion is 
limited that it should be applicable to 
all parties and all cases. We will 
examine that.

SHRI KUMAR: In criminal cases, 
where a death sentence is pronounced 
on a person, a provision is made in 
the Criminal procedure Code that the * 
person concerned would be told by the 
Court concered that he can file an



lit
appeal to the High Court within such 
a»d such period of time. That pro
vision ig there. It is a healthy pro
vision whether a'person is represent
ed by a pleactef or not. I would say. 
it would curtail much of the litigation. 
I have seen some caseS; where no 
appeal lay and even then an appeal 
was filed in the High Court .

MR. CHAIRMAN: That is a matter 
for us to examine. We will have to 
examine other implications.

SHRI M.' C. DAGA: Mr. Chairman, 
the Court may also commit a mis
take.

MR. CHAIRMAN: Mr. Daga, let us 
confine ourselves to the submissions 
made by the teamed witness. He has 
welcomed this provision. We may 
have doubts. We will examine this 
at the appropriate time. At the mo
ment. we have to consider whether 
this point made by the learned witness 
is clear to us. To my mind, it is clear. 
He wants to make it general.

SHRI KUMAR: Then, Sir, I come 
to order XXI, It is a very lengthy 
order with regard to the execution o f 
decrees. Here. I have gof quiet a 
few suggestions. There is new rule 
22A which has been proposed. I say 
that there is no necessity for this 
Rule. In my submissions which I will 
make just now, I will suggest that 
the provisions of Orded XXII 
should be deleted and I will give 
the reasons also for that when I come 
t0 that. But, here at this moment, 
suffice it to say that in view of those 
submissions, this proposed new rule 
22A is not at all needed. This is be
cause of two reasons. First 0f  ?u - 
provisions o f Order XXII, 
of legal representatives do not apply to 
execution proceedings at all. Therein 
rule 12 in O r d e r  XXII whichsays 
the provisions of O r d e r  XXII. o n  
am>ly to execution proceeding • 

to

™ t io fp r o c ^ in g s  can still go on
whether the legal representatives of 
the deceased judgement-de r
been brought on the record or not.

Secondly, there should not be any 
provisions for abatement and the pro
visions of Order XXII should be scrap
ped. I will give my reasons later.

In Hule 35, which deals with decree 
for immoveable property, after 6ub- 
rule (3), I want that the following 
sub-rule (4) be added:

“The executing court may, for 
reasons to be recorded, order that 
the possession be delivered with the 
help of the police and in that case, 

the officer entrusted with the exe
cution of warrant of possession 
shall be accompanied by the officer 
in charge and other police person
nel o f the police station concerned, 
at the time of execution of the war
rant of possession."

I am suggesting this because I know 
from personal experience that many 
times hindrances are put on the exe
cution of the decree. The "warrant o f  
attachment and delivery oT  possession 
is entrusted to the nazir of the court. 
He goes to the tehsildar and the mat
ter is entrusted to the kanungo and 
ithe patwari goes with him. Unless the 
kanungo is offered handsome money, 
even if there is the slightest obstruc
tion, he will say, 'there is likelihood 
of breach of the peace and I would 
not deliver possession.”  At present, 
there is provision to give police help. 
The High Courts have made certain 
rules and that takes a lot of time.

M R CHAIRMAN: It says “ posses
sion thereof shall be delivered.” So, 
it is enjoined upon the court to see 
that possession of the property shall 
be delivered. It also says,

“if necessary, by removing! any 
person bound by the decree who 
refuses to vacate the property.”

What more do you want?

SHRI KUMAR: The bailiff does 
not have the necessary force at his 
com m and , if he goes single-handed.

MR. CHAIRMAN: We will examine 
your suggestion.



SHRI KUMAR: Rule 84 of Order
X X I needs s W e  amenditttent. It is 
witli regard to deposits. Twant that 
instead of 25 per cent, it should rea<4 
“such sum not exceeding 25 p et  cent 
as the officer conducting the sale might 
accept” . Sometimes a fraction of a 
rupe© has to be paid. Tfte High 
Courts have held in certain case$ that 
even if the tender money is deficient 
by one paise, it will not be a valid 
tender. It should be left to the dis
cretion o f the of$cer conducting the 
sale. There should not be any bard 
and fact rule. In the alternative you 
can $ay> “ between 20 per cent and 25 
per cent” .

MR. CHAIRMAN: If you say that, 
you will lose your argument.

SHRI KUMAR: I do not think it 
should be less than 25 per cent. I only 
say that it should be left to the dis
cretion o f the person concerned.

The Rule 86 of this very Order. I 
say that at the end of thife Rule the 
following proviso should be added:

“Provided that before taking any 
action under this rule the court 
shall give the purchaser an oppor
tunity to make good the deficiency 
within a period of seven days/’

As I stated earlier also, sometimes it 
so happens that the person by chance 
may deposit one or two rupees less 
as a tender and so that should not be 
made stringent because even if the 
tender is less by one paise he will 
invite the forfeiture of the amount.

Mr . CHAIRMAN: That is already 
provided there.

SHRI KUMAR: No. Sir, that is not 
there. It is only with regard to re
selling and forfeiture part of it and 
the property has to be resold. I 
have been at the Bar for the last so 
many years and I know that this rule 
has been interpreted in this manner.

MR. CHAIRMAN: You wafR thatTTT 
days should be given.

SHRI fOTMAR; Yes. r Now Rule 90. 
I have a^deii -li' JW6rdir. i t
consists o f  only one stfb-rulfe twfr 
sub-rules have been added by 
amending act; I  snittttii{ that at the end 
of sub-rule of the following should be 
added: "

“Unless the Court is satisfied 'that" 
he was prevented from doing so 
due to a sufficient cause.”

Because sometimes, it so happens that 
the party concerned is out of station 
and sufficient cause comes in its way. 
Sb, sufficient cause should be pro
vided there. Then Rule 92, sub-rule
2, after the words on the part of the 
depositor* the following should be 
added— '

“or on account of a sufficient 
cause.”

This sufficient cause should be there.

N ow  about the proposed rule 98. It 
has been framed newly, in plfcoe o f 
the previous rule; I would like 
you to see sub-rule (2) thereof, in 
the bill. After the word ‘behalf oc
curring in the fourth line thereof, I 
feel that the following should be 
added:

“or by a person to whom the 
judgment-debtor has transferred 
the property, after the institution 
o f the suit in which the decree was 
passed.*’

This will make provision for the rule 
of Us pen-dens as it is commonly 
called. Rule 98, as proposed, says 
that the suit might be pending on a 
particular day, and on the next day, 
the person concerned might transfer 
the property to somebody else. The 
implication of rule 98 is that that 
transferee will be entitled to cause 
obstruction. My idea is that the trans
feree will not be able to put obstruc
tion in the way.

Let us now turn to Order XXII, 
which is very much objectionable, as 
far as my viewpoint is concerned. I



leel that we should add these words, 
at the end of rule (1), viz.

“and the name of the legal re- 
j  presentative may be substituted for 

the name of the deceased at any
stage of the trial.”

MR. CHAIRMAN; Mr. Kumar, you 
need not explain your suggestions; 
they are clear enough. You can 
elaborate if any Member seeks clari
fication.

SHRI KUMAR: Some explanation
is very necessary so far this particu
lar suggestion oi mine, dealing with 
abatement proceedings is concerned.
I will not take much time. This pairt 
of the abatement proceedings leads 
firstly to multiplicity of proceedings 
and then to a lot of delay; and no 

. useful purpose is served. *

MR. CHAIRMAN: You do not
want this provision to be there, i.e. 
you want that there should be no 
abatement.

SHRI KUMAR: Yes Sir; I will re
late one particular case. It was a 
second appeal; and in both the'courts, 
the client had lost. I argued the ease 
before the division bench of the 
Punjab High Court. My appeal was 
allowed. A  lot of time had been 
taken up till then. About 7 or 8 years 
had passed, after the filing of the 
appeal. The appeal was allowed and 
the client was very happy. After 2 
months, I received a notice from the 
court; the opposite party had moved 
an application that in that particular 
case, such-and-such a respondent had 
died 3 years back; and that no person 
having been impleaded in his place, 
the case had abated. I tried ito prevail 
upon the judge to stick to the 
ing of the appeal. I did not succeed. 
The appeal had to be dismissed. If a 
person is depresented by a lawyer or 
even otherwise, he himself comes to 
the court or sends his son or some
body to the court and the court is

- seized of the case, no useful purpose
will be served by having recourse 

nr* to the provision of abatement.

More so, when this provision o f  
abatement doe* not appiy to execu
tion proceedings, revision proceedings 
and writ provisions and various types 
of proceedings. It does not serve any 
useful purpose.

MR. CHAIRMAN: So far as
Order 22 is concerned, clause 76 
suggests certain amendments. You 
don’t agree with them?

SHRI KUMAR: No, I do not agree 
with them.

MR. CHAIRMAN: So far as exist
ing Order 22 is concerned, you have 
suggested some addition to rule 1. 
We haVfc* noted that. So far as rules
2 to 12 are concerned, what is your 
position?

SHRI KUMAR: Rules 2, 3, 4, 6, 9 
and 12 should be deleted.

MR. CHAIRMAN: What about
rule 4A. Do you want that to be re
tained?

SHRI KUMAR*. Yes. I say that 
existing rul£ 4 should be deleted but 
rule 4A should be incorporated as 
rule 2.

The explanation proposed to rule
9 is not at all needed. Rule 10A 
which has been proposed is not 
needed.

In Order XXVI, rule 9, after the 
words “net profits” I want to add the 
words “or for producing before the 
court some document or other mate
rial pedtaining to the case” . At pre
sent there are no such provisions and 
the courts are taking shelter under 
section 151. If any particular mate
rial is needed, the court should be 
competent to issue a commission for 
that purpose.

In Rule 18 of Order XXVT I sub
mit that another clause should be 
added at the end as follows:



“ except where the court, for re
asons to be recorded, decides that 
the presence o f the parties or any 
one of them be dispensed with.”

MR. CHAIRMAN: What about
sub-rule (2) ?

SHRI KUMAR: That is different.
Under sub-rule (1) it has been made 
obligatory.

MR. CHAIRMAN: Your sugges
tion is that it should not be made 
obligatory?

SHRI KUMAR: Yes. This ques
tion arose in a case recently. A  
landlord filed an ejectment ap
plication against his tenant saying 
that the tenant has not used the shop 
in question for the last six months 
and that it is lying closed. He appli
ed for a commission and the commis
sion went to the spot and found that 
is was really closed and there was 
much dust inside. So a decree was 
passed for ejectment. In the ap
pellate court objection was taken that 
th e  tenant was not given an oppor
tu n ity  to appear before the commis
sioner. His contention was allow
ed on that score alone and the eject
ment order was set aside. But, in 
this case, if he had been given notice, 
lie  would have cleaned the shop and 
-would have given the impression that 
it is being used. In that case, the 
very purpose o f the commission 
"would be defeated. So, I say that 
it should be left to the discretion o f 
the court, for reasons to be record
ed.

Then I come to .Order No. X XX II 
A  further amendment should be made 
to  rule 1. I want to add at the end 
the words:

‘the next friend shall, until his 
removal, retirement or death conti
nue as such throughout all the 
proceedings arising out of the suit, 
including the proceedings in appel

late or revisional court or any pro
ceedings in the execution of the de
cree passed in this case.’*

The are no such provisions now and 
only by convention it is being done.

SHRI M. P. SHUKLA: Has any
difficulty arisen because of the absence 
of such a provision?

SHRI KUMAR: If the next friend 
who has been appointed neglects to  
file the appeal, or he has been worn 
over by some person, the minor son is 
not left with any remedy whatso
ever. He losses all rights, because 
he is bound by the actions o f the next 
friend. So, these words should be 
incorporated, which will fit in with 
the other suggestions which I am go
ing to make later.

Then I come to rule 5 of Order 
X XXII. It now consists of two sub
rules and a further sub-rule should 
be added as follows:

“ (3) If the next friend or guar
dian refuses or neglects to file any 
appeal or revision or to take any 
other steps in relation to the case 
any other person may, with the 
leave of the court, file an appeal 
or revision or other proceedings for 
and on behalf o f the minor and 
thereafter he shall continue to be 
the next friend or guardian until 
his retirement, removal or death 
as case may be.”

This provision is very necessary 
for the reason that I have alredy 
mentioned. In one case when the 
guardian of the minor did not file an 
appeal in the court, and it was filed 
by some other person on behalf o f the 
minor, that appeal was dismissed oft 
the short ground that the person 
concerned had no competence to file 
the appeal. Even though it was a 
good case, the High Court refused 
to go into merits.

MR. CHAIRMAN: Actually rule »  
is wider and covers your point but
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you want it to be added here also.
 ̂ We will consider it.

j .  SHRI KUMAR: Rule 9 deals only 
with plaintiff minor and not with 

3 defendant minor and does not deal 
with the matter suggested by me.
If the case is pending, then the guar
dian or the next friend can also be 
removed, but if the litigation has 
come to an end in the trial court, no

*  apeal can be filled unless the next 
friend or guardian is removed. That 
is why I have suggested this sub
rule.

In rule 11 I suggest the addition 
of a new sub-rule as follows.

“After the minor has attained 
majority, the court may on an 

y application made to it by the 
guardian or by the minor  ̂ permit 
the guardian to retire, and allow 
the minor defendant to defend or 
continue with the suit.'

With regard to the plaintiff minor 
there is such a provision but with 
regard to the defendant minor there 
is no such provision now.

In Order X X X in  in rule 3 of a 
pauper has now been described as an 
indigent person. I welcome this 
amendment and submit that presen
tation in person mentioned in the 
existing rule should be dispensed 
with. The man is already a pauper 
and he cannot undertake further ex
penses. Therefore, this rule should 

, be worded like this:
. “The application for pormission

to sue an indigent person may be 
filled by the applicant in person or 
through an authorised agent, who 
can answer . . .  .attended in person

To my knowledge a person resid
ing in Allahabad had to go to Punjab 
High Court because of the present 
rmle.

There should be a co n se q u e n tia l 
a m e n d m e n t to rule 4 because there is 
no quesion of the person concerned 

; ► being allowed by the court to 
appear.

Under the proposed rule 15A it i* 
not obligatory on the court to grant 
time. It should not be left to the 
whim of the court to give him tune 
or not because I have come across 
some cases in which the trial court 
did not give time and the person 
obtained time by filing a revision 
petition in the High Court.

There are certain reported cases of 
mine also this points.

Order 34: In the proposed Rule 
10A, Here, after the words “at the 
time of the institution of the suit" 
add the following:—

“Order within the time allowed 
by the court for the purpose.”

Order 38. Rule 1:—I submit that 
clause (c) should be further added. 
Since there are only two clauses (a) 
and (b), I submit that a third clause 
‘c* should be added and it should he 
as under:—

“ (c) that the defendent is not 
possessed of any property or other 
means to satisfy the decree that 
may be passed against him .”
Order 39. On page 74, kindly see 

(iv ). It says:
“ (iv) to rule 8, the following 

proviso shall be added, namely.—*

“provided that where an injunc
tion is granted without notice t*  
the party, the Court shall, before 
granting such injuction, require 
the party praying for the injunction 
to file an affidivit stating that a 
copv Of the application for injunc
tion has been delivered to the op
posite party or, where such deli
very is not practicable, a copy of 
the application togther with the 
documents and affidavit on which 
the applicant relies and a copy of 
the pleadings has been s e n t t o t h e  
opposite party by registered post.

T subm it that this is not a proper pro

added, it will lead to abuse of the
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process of the court or rather it will 
amount to negation o f  the existence 
o f the clause. I w ill give you o n e  
example. There was a person who 
had a very big mango garden in the 
district of Ambala. Jhat garden was 
yielding him an income of Rs. 10,000 
per year from  the mango trees. Just 
in the vicinity o f that garden, a brick 
kiln was started about 100 yards 
away. As a result of this, smoke 
started coming* out of it with the re
sult that the mangoes were damaged. 
That man filed a suit against him 
asking him to refrain from doing it. 
This was done at least a month be
fore the preparation for firing had 
tq take place and the other party 
came in collusion with the judge with 
the result that no order was passed. 
When the order was passed on that 
particular date his brick kiln was 
fired, I opposed to this provision. It 
is only in emergency that such thing 
should be done.

MR. CHAIRMAN: You are not
opposed to the existing rule 3. It is 
based on how that notice, should be 
given. But you are opposed to the 
notice being given.

SHRI KUMAR: The existing* rule
3 is a discretion giv^n to the Court. 
But if the proposed provwo to rule 3 
is allowed to remain there, then it 
will be obligatory on the part of the 
court to send it the notice.

Prpp&sed ,Rule 3A: I submit fur
ther that rule 3A which has been 
proposed is not also a healthy pro
vision. If after the end of 30 days, 
there are two holidays, then what 
will happen? The entire purpose will 
be frustrated. I see that this provi
sion has been made only to see that 
this injunction is not abused and 
that it is decided at an early date. I 
suggest that the matter should be 
decided within 30 days except when 
there are some reasons to be record
ed. Normally speaking, it should be 
decided within 30 days. The object 
of the proviso to rule 3A will be 
served by adding this provision which 
I am suggesting at the end of the 
existing Rule 4:—

“and such application will be 
decided within 30 days except k
when for reasons to be recorded, f 
the court decides to delay the1 #
decision

i

Rule 7: In this existing rule, ins
tead of the words “preservation or 
inspection,” the following words
should be substituted:—

“Preservation or inspection or 
keeping the account of mesne pro
fit”

Supposing With regard to a parti
cular property which is very the 
subject matter of litigation, the de
fendant is in possession of it, he will J
try his utmost to delay the decision* 
of the court. But the plaintiff will 
try that the court should give its de
cision earlier. Therefore^ the man 
who is not in possession of that pro
perty will be put to inconvenience, j 
and to safeguard his interests these 
^rords should be added.

Also, I suggest, sub-clause (d) may 
also be added further as under:

“ (d) order any party to submit 
to the court the accounts of the 
mesne profits for its examination.’ ^

Then, I come to Order XLI. The 
proposed sub-rule (3) reads:

“Where the appeal is against an 4 
order made in execution of a dec- ■( 
ree for payment of money, the ap
pellant shall within such time as 
the Appellate Court may allow, 
deposit the amount disputed in the 
appeal or furnish such security in 
respect there of as the Court may 
think fit.”

The following words may be added 
here:

“ unless the court for reasons to 
be recorded waive the compliance1* 
of this condition.”
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The proposed sub-rule (3) (IA ) 
says;

*Where the appellant fail* f to 
make the deposit or furnish secu
rity specified in sub-rule (3) of 
rule i, the Court shpll reject tiie 
memorandum of appeal. ”

?h is will be a rather too stringent 
provision. This i* not a good provi
sion. In some cases, it may do goofl. 
But it should not be made stringent 
like this that for every .person it will 
be oWi$a£dry.^~ My suggestion is 

that it should be like this:

“unless the cQurtg ^lor reasons to 
be recorded waive 4he compliance 
of this condition.”
.. ■ ■

At the end of the ejusjting subnruje
(3) o f Rule 3 the following words 
should be added:

“and the arpendet} memo of ap
peal shall be deemed to have been 
filed on the date when it was first 
flietf in the court.”

Many times, it happens that the. am
endment is of a. fprnqa- nature 
When the court points out $ome am
endment iii the memo, it should be 
taken in tha)t very spirit and it 
should be deemed to have been filed 
on the date on which it was origi
nally filed.

SHRI M. P. SHUKLA: Why do
you suggest this? Which section of 
the society will be benefited by it?

SHRI KUMAR: If a person against 
whom a decree has been passed is 
not in a position to make the pay
ment—he is a pauper or deficient in 
some other way—if he makes an ap
plication to the court and if the cburt 
exercises j judicial discretion, the 
compliance of this sub-rule can be 
waived. It should not be made a 
stringent provision that in every 
case it should be complied with.

£ H R IM . R  . S ^ C t A :  In what
w^r, jt  .will the weaker sec
tions of the society?

S&RI KUMAR: It will benefit the 
weaker sections of society. They will 
be $ble to file an appeal without de
positing the money and they will be 
able to invoke the mercy of the 
court.

S jp il M. P. SHUKLA: It is not the 
^ea^er sections o f society which 
jwoid 4he execution of decree . It is 
the stronger sections of society 
whitfi) also do it. .Let them make a 
deposit, Is that not your experience 
afi a lawyer at the Bar?

SHRI KUMAR: It should be left 
to the discretion of the court.

J5JJRI M. P. SHUKLA: Would you 
suggest the same thing in the case of 
Jpooijne-tax appeal also? t .there also, 
an assessee has to deposit money.

SjtRI KUMAR: At th? present mo
ment, we ar4 not fiwUng with the 
incQrpfi-tax #ovislons. , *ven  in 
income-tax cases, sometimes, some 
people are genuinely unqbl^ to pay 
thje ^ o u n t  . There can be some 
genuine cases. It can 6e done there 
also.

Jim. C H ^ R M A N : You want dis
cretion to be given to the Court.

SHRI KUMAR : Yes, Sir.

Ru|e 11—Proposed sub-rule (4).— 
At the end of the proposed sub-rule
(4) same words as suggested by me 
to be added after proposed sub-rule
(3) of rule 1 should be added, viz : —

‘‘Unless the court for reasons to 
be recorded waives the compliance 
of this condlti^nT*’
Then, I come to rule 12A which 

has been proposed. It says:

“The court may, at the* time of 
admission of an appeal, direct that
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the appeal be admitted in part only 
or on specific grounds only and 
where such an order is passed, it 
shall not be open to the appellant 
to  argue the appeal on any other 
part or to urge any other ground 
o f appeal, as the case may be, 
without the leave o f the Court.”

I submit that this should not be 
the provision at all because, some
times, a particular point does not 
strike the lawyer concerned and the 
Court also sometimes becomes stingy 
and many times it depends upon the 
mooS. o f the Court whether the case 
should be admitted or not. On one 
particular point, the Court may think 
that the case is fit enough to be 
admitted whereas at the last moment, 
at the time o f arguments, it may turn 
out to be a flop and some other point 
might be discorered.

I would submit that this should 
not be there. Once the appeal is 
admitted, it should be open to be 
examined in all aspects. W hy make 
it stringent this way? This would 
mean a negation o f  justice. I submit 
that this provision should be rather 
liberalised because the function o f 
the courts is to administer justice 
and nobody should be deprived of 
justice by mere technicalities o f law.

Now Sir, I come to rule 27. In 
this rule clause (aa) i*r gPOJRteed to 
be added. I submit that from  this 
proposed clause the words “notwith
standing ...................... or” should be
omitted.

In one case which I myself 
conducted in the High Court some 
time ago, the lawyer who had 
conducted the case in the lower court 
omitted to file an extract o f the 
Jamabandi and these records were 
cent per cent in favour of the person 
concerned. But because they were 
not produced in the lower courts, the 
High Court did not allow them to be 
produced in the High Court despite 
feeling that it was of unimpeachable 
accuracy and they were very much 
in favour of the appellant.

SHRI M . C. DAGA : So you want 
this to be omitted?

SHRI KUMAR: No, Sir, I submit 
that a further clause (c) should be 
added: “The evidence sought to be 
produced is likely to result in a 
reversal o f the judgment Or decree 
appealed from .”

SHRI M. C. D A G A : Then the
whole chapter w ill have to  be 
re-opened.

SHRI K U M A R : No, Sir, the whole 
chapter w ill not be re-opened. The 
High Court also examine the entire 
case in any case, and if  the document 
also goes before the Court and it is 
o f  unimpeachable authenticity, why 
should the person concerned not be 
given the benefit? W hy should his 
claim be defeated on the ground of 
m ere technicalities that it had not 
been produced earlier?

SHRI M . C . D A G A : The words
used are “notwithstanding the exer
cise o f due diligence, such evidence 
was not within his knowledge or 
could not be produced by him . . . ”

SHRI KU M AR: It should not be
“not within his knowledge” . In the 
case I have mentioned, the persons 
brought copies of the documents and 
gave them to their lawyer . . .

SHRI M. P . SH UKLA: If the
Jamabandi documents were the basis 
o f m y case and I didn’t file them in 
the lower court, how can you say 
that they were within my knowledge. 
If they were so important is to result 
in likely reversal o f the judgment, 
how could I not file them if they 
w ere within my knowledge?

Of course it is all right to say that 
they were not available at that time, 
that they were old and that with all 
due care and sincerity they were not 
found. The Jamabandi records are 
always available for one, two o r  
three years. In my State there was
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a rule that up to twelve years they 
should not be destroyed. So it is 
pcfc^ble that he could not lay his 
hands on them at that time and 
therefore could not produce them, 
and that he could get them later. 
The Patwari papers are always 
available.

SHRI KUMAR: It is true that
they are not destroyed, but in this 
particular case which I have 
mentioned, the documents were 
secured by the claimant and handed 
over to the lawyer. They were 
lying in the brief of the lawyer all 
the time but the lawyer concerned, 
due to some mistake on his part, did 
not produce them in the lower court 
and so the High Court did not allow 
them to be produced.

SHRI M. P. SHUKLA: Then it
was mis-conduct on his part.

SHRI KUM AR: May be, but the
punishment given here recoils on the 
litigant. Do we have to punish the 
litigant for the fault of the lawyer? 
The object of the provisions of law 
is to help the litigants and not to 
punish them for the misconduct or 
neglect of their lawyers.

SHRI M. P. SHUKLA: If the
documents were handed over to the 
lawyer and the lawyer was not able 
to .file them at the time of the hearing 
of the arguments . . .

SHRI KUMAR: They were in his
brief; they were throughout with the 
lawyer.

SHRI M. P. SHUKLA: We are
also in the know of the things you 
are mentioning; we belong* to the 
same profession.

MR. CHAIRMAN: What does the
clause say?

SHRI KUM AR: It says that the
party seeking to produce additional 
ev id e n ce  shall establish that, not
withstanding the exercise of due 
deligence, such evidence was not

within his knowledge or could not be 
produced by him at the time when the 
decree against him was passed. In the 
case I have given just now as an il
lustration that particular individual 
exercised due deligence; he gave the 
papers to the lawyer concerned but 
the lawyer, owing to some neglect on 
his part or due to his being over
busy, did not produce them.

SHRI M. P. SHUKLA: There is a 
provision relating to damages. He 
can be sued for damages and prosecu
ted for misconduct.

SHRI KUEMAR: That can be done 
but it will not give relief to the poor 
litigant. The lawyer may suffer..........

MR. CHAIRMAN: So what is your 
suggestion? You are opposed to this
(A A )?

SHRI KUMAR: Yes, because it 
says that unless he establishes that, 
in spite of his exercising due deligen
ce, such evidence was not within his 
knowledge, it cannot be produced.

SHRI M. P. SHUKLA: Here itself, 
we can add ’not due to his fault.

Would you agree if it is stated,". .  due 
to the negligence or wilful default of 
his counsel or the person prosecuting 
ths case on his behalf. / ’?

SHRI KUMAR: With great res
pect I would submit that it is very 
difficult for a poor litigant to prove 
that the counsel was negligent. Neg
ligence is a thing which cannot be 
proved by any amount of evidence; 
it can only be inferred. For that rea
son, it should not be made very strin* 
gent. It should be made liberal, so 
that if the court thinks fit it may be 
allowed.

MR CHAIRMAN: What is your
suggestion?

SHRI KUMAR: My suggestion is 
that the words "notwithstanding 
or” should be omitted,
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"could not be produced” should be 
sufficient.

I further submit that another clause, 
Cteuee (c ), should be added to rule
27, as follows, namely, “the evidence 
•ought to be produced is likely to 
result in the reversal of the judgment 
or decree appealed from”.

MR. CHAIRMAN: Alright) Proce
ed to the next point. .

SHRI KUM AR: Then I come to *
Order XLII. In the Bill i<t is proposed ‘ 
that, after rule 1, the following rule 
shall be inserted, nam ely.:—

“ (1) Where an appeal from an ap
pellate decree or order is admitted, 
the Court admitting it shall record 
its reasons for so doing.’ , ; !fi

I submit that this is wholly un- s 
necessary. It will result in waste of * 
time. It should be omitted. >

'm
MR. CHAIRMAN: What about '

the next one, namely,

“It shall not be necessary for the 
Court to record reasons for not ad
mitting an appeal from an appellate 
decrep or order.”. ' J
For non-admission, do you think 

that the reasons should be recorded?

SHRI KUM AR: If that is done, it 
wHI be good.

MR. CHAIRMAN: Suppose the
word ‘noit th e re  is omitted to  mean 
that %  shall be necessary for the 
Court to record reasons...’ , would you 
welcome it?

SHRI KUM AR: If that is done, it 
w ill be good; I w ill welcome it.

MR. CHAIRMAN; Alright. You
may proceed to the next.

s m U KU M AR: Order XLII,
rule 1. H ie amending clause says that 
clauses (b ), (e), (g ), (h ), (m ), (o) 
land (v) shall be omitted.’ I submit

that clases (b), (e), (g), (m) and (o), 
should be retained; in other words, 
all o f them excepting (h) and (v) 
should be retained because some~ 
times the court a4ks him to reply to 
such and such questions and the per
son concerned is perplexed or he 
may not have the proper advice 
Then his pleadings are struck off. He 
should be given an oppor-.anity to 
file an appeal against that.

Order XLIV. The proposed rule
2 says:

<rWhere an application is rejected 
under rule 1, Court may, while 
rejecting the application, allowing.

Here , the word ‘may’ should be sub
stituted by the word ‘shall.’

Thsn I come to Order XLVII. 
Here the Explanation reads as 
follows: —

“The fact that the decision on a 
question of law on which the judg
ment of the Court is based has 
been reversed or modified by the 
subsequent decision of a superior 
Court in any other case, shall 
not be a ground for the review of 
such judgment” .

I submit that the word ‘not* in . .shall 
not be a ground.. should be deleted; 
it should be ‘ ..shall be a g ro u n d ..’ 
because the necessity of filing an 
appeal against that order w ill be 
taken away; instead of filing an ap
peal he will seek relief from that 
very court and will get justice.

My last submission is with regard 
to page 88 of the amending Bill 
Section 101 enumerates a number of 
clauses, one by one. I submit that 
the purpose will be met if only one 
clause is added and that should be like 
this, inamely, “The provision intro
duced by this amending A c t  shall not 
affect any proceedings taken or insti
tuted before the amendments were 
introduced/’

That is all.
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MR. CHAIRMAN: My self and my 
colleagues in the Committee and also 
in the Sub-Committee which met at 
Chandigarh sincerely express our ap

preciation  for the labour that you 
'have taken to study this Bill and also 
the Code and for having given to the 
Committee the benefit of your vast 
experience. I can assure you that we 
shall examine all your suggestions 
very carefully. Thank you for the 

' trouble that you have taken.

SHRI KUMAR: Sir, may I ex
press my thanks to the hon. Commit
tee? I have brought with me the pro
posed amendments, but there have 
been some last minute changes. I may, 
therefore, be permitted to have them 
typed and send them to you by post 
tomorrow.

MR. CHAIRMAN: Alright.

(The Committee then adjourned)
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