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JOINT COMMl'1"l'BE ON 'I'IIE LOKPAL lULL. 11'11 , 
I;Ut.fJf potnta ,.eceived ff'om Membet'6 of the Joint Cotmrlitte. on Lolcpal Bill tOt' 

opinion b1l the Attot'M1l-GeMt'81 of IftClfo. 

(1) Whether the President, in ease of a complaint a,alnst a Prime MInister. 
can be lelllly appointed a Competent Authority to exercise his power 
as such authority in his individual capacity? 

(2) Whether some forms of 'misconduct' IS defined in clauae 3 will include 
acts of an M.P. or M.L.A. Of a State LeJislature which also amount 
to breach of privile,e of Parliament or State Lqislature. if ~ 

(a) What provisions, in case of an M.P. should be mlde In the Act to 
protect the rights and privile,es of the ParUament under Article 
105; and 

(b) What safelUards, in ease of a Chief Min.iJlter, should be provided 
not to infringe Article 194 of the Constitution. 

(3) Constitutional positions 01-
(a) Chief Ministers; and 

(b) Members of Parliament-
in the light of the provlsioDs of Lokpal BUl. 

(4) Whether the inclusion of Chief Minister in the Lokpal Bill infrinpl 
on the Federal Structure Of the Constitution? 

(5) Whether the inclusion of M.Ps. in the Lokpal Bill infringes on Par-
liamentary privileges? 

(8) Whether in case of Prime Minister the 'Competent Authority' can be 
the 'Prime Minister' himself? 

('1) In view of the federal structure of our Constitution whether it will 
be appropriate and proper to include the Chief Minister of a State, 
when in some States there are State Lokayukta Ads which include 
Ministers for the purposes Of those Acts, in the Lokpal Bill Of 1977 
Or whether those Acts in the States be amended to include Chief 
Ministers? 

(8) In view of the federal structure, whether it will be proper and 
appropriate to include the Members of Legislative Assemblies in tbe 
Lokpal Bill, 1977 when such categories can be included in State 
legislations? 

(9) In view of the various prOVisions of the Constitution and also in view 
01 the Privileges Committee for the Members of Parliament whether 
it is necessary to inclUde the Members of either House of Parliament 
in this Bill when forum I. already available a,eJn,t them which if 
necessary can be further strengthened? 

(v) 



(vi) 

(10) Whether the consent Of State Legislatures will be necessary in view 
of the article 252 of the Constitution Of India for passing the Lotpal 
Bill about the inclusion of the Chief Minister and Members of Legisla. 
ture within the purview of this Bill? I 

(11) <a) Do you think that the deftnition of the term 'misconduct' given 
in the Bill is too wide? 

('b) It so, wJ1at in your opinion should be the definition? 

(c) Do you think that the detlnition of the term 'misconduct' in any 
way affects the privileges of Members of Parliament? 

(12) Whether it will be appropriate for action on the Report of Lokpal to 
be processed right from the lowest court to the highest in view of the 
hi-Itt status of the Lokpal? 

(13) Whether action in any court can be initiated by the affected person to 
prevent Lokpal from going into the complaint against him? 

(.14)',:rf any action taken by Government does not satisfy any member of 
public, would the member of public be entitled to sue in a court, or, 
the matter would end with Government action, or, would the present 
practice that only an aftectedperson can go to court would apply in 
this case also? 

(15) Under clause 22 of the Bill, prOVision is speciftcally made for appeal 
in High Court. There is no mention of any judicial remedy available 
to a person affected by the Report of Lokpal. Can it be taken that the 
forum of court would be available to such a person-say even for the 
vacation of an adverse remark against him? 
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MR. CHAIRMAN: We are very jiClaJ 
that the Attorney-General is in our 
midst this afternoon. We are thank-
ful to him that he has been able to 
adjust his schedule according to the 
convenience or the Committee. This 
Committee had desired that the 
Attorney-Gene!'al should be invited to 
come and enable the Committee to re-
solve some of the doubts that were 
thrown up during the course of the 
genera) discussion. We have now 
embarked upon claus~-by-clause con-
sideration of the Bill 'and I think this 
the most appropriate time when the 
assistance of the Attorney-General 
ahould be available to the- Committee. 

Now, the Hon. Members know that 
a list of the points Which some Hon. 
Members had taken pains to formulate 
has already been circulated. It may 
well be that there may be some other 
points coming up as we go along,. but 
we thought we should give advance 
notice to the Attorney-General about 
some of the points, and those points 
have been made available to him also. 

I think we may proceed now with 
the consideration of those points. The 
first point the Committee would like 
to put to him is whether the Pre-
sident, in the case Of a complaint 
.,ainst 'the Prime Minister, should be 



legally appointed the competent 
authority to unciae biBpOWet .. auch 
authority in his individual capacity. 

SHRI NABENDRA P. NATHWANI: 
By way of explanation I would like to 
say that under the Constitution, the 
President has to act on the advice of 
the Cabinet. The question is whe-
ther,. by a separate enactment or legis-
lative measure, he can be authorised 
to exercise' any right or function or 
power which mi&ht be conferred upon 
him under ,the Act. Is there no legal 
difficulty in his being so empowered? 

MR. CHAIRMAN: This point was 
thrown up durin, the course of the 
general discussion as to whether we 
can add a new dimension to the Preu-
dential power not contemplated by the 
Constitution-whether it would not go 
alainst the basic struC'ture of the 
Constitution if you add a new dimen-
sion to the power of the Presidl!nt. 

SHR! S. V. GUPTE: Under Article 
74 of the Constitution, the President 
can only act with the aid and advice 
of his Council of Ministers. It would, 
therefore, not only be unconstilutional 
but sometimes even deroptory to the 
position of the Head of the State to 
be entrusted with such duties. I would 
put it in two ways. Supposing t~is 
proce.ss begins here and more duties 
are entrusted to the President in terms 
of either those contemplateJ in the 
Constitution or otherwise, it would 
undoubtedly be going against the con-
cept of the Head of the State acting 
strictly constitutionally on the advice 
of the Council of Ministers. Suppos-
ing, a provision is put in the Bill 
that the President be the competent 
authority, but he can only act in teTms 
of the Constitution on the aid and 
advice of the Council of Ministers. 
That would defeat the very purpose 
intended here. 

Secondly, in course of time. a ~t·o
vision of such nature. if m_de, may 
embarrass the Read of the State. 

SHRI NARENDRA P. NATHWANI: 
Apart from the preMnt position In the 

3 
Couatitution, we do not know what. 
provisions of the 42Dd Amendment nre-· 
goint to be abropted, but if the pro-
vwon which says that the President 
'iil bound to act on the advice of the 
Cabinet is repealed. and the position 
as it stOOd before this constitutional 
challle was introduced, Whether under 
(Such a law, was it not open to the 
President to exercise hi' discretion? 
Is there any provision in the Conllti-
tution, as it stood before the 42nd 
Amendment, wheram the Presidf'nt 
was authorised to exercise his indivi-
dual discretion? 

SHRI S. V. GUPTE: The matter 
had to be examined some years bark 
and even without the 42nd Amend-
ment, the position was that there are 
no functions-unlike those of the Guv-
ernor-that is the point of distinction 
between the two-which he can real-
ly exerciae in hLI discretion. He hal to. 
act at all time.s on the aid and advke 
of his Council of Ministers. What the 
42nd Amendment has really done i, 
to say expressly what was undoubted-
ly intended and understood before. 

MR. CHAIRMAN: When the Coun-
cil of Ministers Joses the confidence of 
the Lok Sabha, and If at that time 
the Council of Ministers advises the 
President 011 some mattc:r. what ia the 
position of the PresidentT 

SHRI S. V. GUPTE: Supposing. 
they have lost the confidence of the 
House, that political sanction has dis-
appeared, and the President or the 
Govel'110r as the ca!le may be, whllt· 
ever the situation, can take a politi-
cal decision, whether to accept that 
advice or take appropriate action. 
That is welJ understood and that was 
the situation when Shri Mishra went 
out of office as the Chief Minister of 
Madhya Pradesh. 

.. MR. CltAIRMAN: Does It come to 
this that the President would ~ ITN 
whether to accept or not to accept the 
advice of such a Counell of Minia-
tenT 

SHRI S. V. GUPTE: Only in thi. 
linlle aspect an the political tid,. 



MR. CHAIRMAN: Don't you en-
visa,e a situation when the out,oilll 
Council of Ministers functions as 
caretaker for a few days? Many 
things may have to be done durin, 
that period? 

SHRI S. V. GUPTE: The caretaker 
Government is really named by the 
President himself to carry on untii a 
new Government is formed. They 
would be answerable in a different 
way if they exceed their limited pur-
pose. 

SHRI RAM JETHMALANI: Would 
the advice at that time be binding on 
the President? 

SHRr S. V. GUPTE: It is only a 
caretaker Government and it cannot 

. generally take far-reaching policy de_ 
cisions. 

SHRI RAM JETHMALANI: What 
is the constitutional position? 

SHRI S. V. GUPTE: Article 74 
.says: 

"There shall be a Council of Min-
isters with the Prime Minister at 
the head to aid and advice the Pre-
sident in the exercise of his func· 
tions". 

The President then shall exercise 
his functions or act in accordance with 
such advice. The Council of Ministers 
until it ceases to exist either by 
reaSOn of a new Government being 
formed Or having lost. it is there. If 
it resigns,. there is no Council of 
Ministers. But again they can be 
asked to carryon for some time, but 
nevertheless, in terms strictly of the 

.Constitution, it will still be a Council 
of Ministers, but it does not matter 
that as a convention, they do not take 
any decision on policy matters. 

SHRI KANWAR LAL GUPTA: 
Supposing, the Council of Ministers 

. at that time ask the President to dis-

.solve 8 particular State Government, 
what is the legal poSition? Is he to 
follow the advice? 

SHRI S. V. GUPTE: I am afraid. it 
. is not within the competence of the 

4 
President to do that, tbe Governor 11 
there. 

SHRI KANWAR LAL GUPTA: The 
advice of the GOvernor is there, tll" 
Council of Ministers takes a deci'lior. 
and then it goes to the Presidt!n&. 

SHRI S. V. GUPTE: In certain 
situations, the Government of a par-
ticular State could be dismissed or 
could go out of office. But it is the 
Governor who can ultimately dissCllve 
and not the President directly. 

MR. CHAIRMAN: In terms of the 
42nd Amendment, it may well become 
justiciable if the President does not 
act on the advice of the Council of 
Ministers because it makes it absolute-
Jy obligatory on the President . 

SHRI S. V. GUPTE: In any case 
that is always implicit. 

MR. CHAIRMAN: But don't you 
agree that by making it explicit, it 
has incidentally served to make it 
almost justiciable. 

SHRI S. V. GUPTE: This is what is 
being put to me, that even a care· 
taker Cabinet which is a caretaker for 
the time being is a Council of Minis-
ters strictly, as the hon. Member here 
said and,. therefore, he is bound to 
act on it and if he does not act on 
it, that is totally a different situation. 

SHRI S. W. DHABE: Art. 70 of the 
Constitution speaks of a contingency 
where Parliament may make law for 
the discharge of the functions of the 
President in any contingency not pro-
vided for in that Chapter. Can such 
a power be exercised and power given 
to the Lokpal to go into complaints 
against the Prime Minister? This is a 
very difficult proposition not contem-
plated by the Constitution. 

SHRI S. V. GUPTE: Parliament 
may make such a provision as it thinks 
fit. This is 80 tar as the ofllce of the 
President itself is concerned . . . 

MR. CHAIRMAN: He is sayine 
that if the Govemor acts in his cape-



city as the Chancellor of the Univer-
~ity, what happens to that. Let us 
.not deal with that question just now 
because we have many important 
questions to put to him. 

SHRI A. R. ANTULAY: Art. 74 as 
recently amended reads as such: 

"There shall be a Council of Min. 
isters with the Prime Minis~r at 
the head to aid and advise the Pre-
sident who shall, in the exercise of 
his function, 'Bct in accordance with 
such advice." 

Don't you honestly contemplate 
'the possibility of the President acting 
in the discharge of his tunctions, if, 
suppose, the advice is not forthcom-
ing? Here, it says that if an advice is 
"tendered, it is binding on him. Un-
doubtedly so. That means he has to 
act in terms of that advice. But sup-
pose the advice is not forthcoming, 
"then should he or should he not dis-
charge his function? 

SHRI S. V. GUPTE: As far as I 
can see. you haVe underlined the 
words 'his function'. You turn, for 
instance, to Art. 53 which says that 
"the executive powers of the Union 
shall be vested in the President and 
shall be exercised by him either direct 
or through officers subordinate to 
him, because he is the chiet executive 
in that sense. But there is no other 
article, as you see. which says what 
his functions are. His whole tunc· 
tion is the function to be guided in 
all matters under Art. 74 on the ad-
vice of the Councll of Ministers and it 
he has no independent function, it 
must mean in that context that he 
has only to act on their advice and if 
no advice is forthComing, he can do 
nothing in that context. 

SHRI A. R. ANTULAY: My point 
11 that when an advice is tendered, 
It Ia binding and there il no dispute 
about that. Suppose, in the dilleharge 
of his function, the adviee il not fOrth-
coming, shoulc:l he or lhouJd he not 
dischafle his function? 

s 
SHR~ S. V. GUPTE: The question 

is: wh'Bt is his function in such a 
situation? 

SHRI RAM JETHMALANI: Is it 
possible under the Constitution as It 
stands, . for the Government to tell the 
President Mr. President, we propose 
to give- no advice in this matter. You 
are free to act as you like.' 

SHRI S. V. GUPTE: It is not open 
to the Council or any body elae to set 
at naught the constitutional provision. 

SHRI RAM JETHMALANI: You 
mean that it is bound to adVise. 

SHRI S. V. GUPTE: He cannot 
take any initiative and the matter has 
to come from the Council. 

MR. CHAIRMAN: The point that 
the Attorney-General has made is that 
the President is the fountainhead of 
all n:ecutive actions. He is the IUP 
reme executive but the functions of 
the President w,ll be exerclaec1 in a 
particular manner as enundated in 
"-rt. 74 of the Constitution. In any 
executive action. if there has to be any 
IICtion, that action has to be in ac· 
coL'Clance with Art. 74. That would 
postulate action on behalf of the Gov. 
ernment. 

SHRI SASANKASEKHAR SA~
YAL: It is in passive volce-'to aid 
and advise' is obli,atory. 

MR. CHAIRMAN: No action call 
msue without the aid and advice of 
the Council of Minlaters. There will 
have to be an advice. There is no 
situation in which I can lmaline there 
will be no advice. 

SHRI NARENDRA P. NATHWANI: 
May I jUlt say one thin,? ThQ' 
do tender the advice, namely, 'You 
kindly advise us on thil matter.' 

SBRI S. V. GUPTE: They cannl'lt 
do that. 

To clarify the same thin, he is only 
a constitutional bead. That means that 
he can never initiate any aetton on 
his own. 



IIR. CHAIRMAN: l'he IeCClod 
question ia: 

Whether some forma of 'miscon-
duct' as deftned in clause 3 w.l. 10-
elude acts of an M.P. or M.L . .\. 01 
a State Lelialature which also 
amount to breach of privilege of 
Parliament or St .. te Legislature; it 
so-

(a) What provisions, in case of 
an M.P. should be made in, the 
Act to protect the rights IUldpri-
vileges of the :parliament under 
Article 105; and 

(b) What safeiUards,. in case of 
a Chief Minister. should be pro-
vided not to infringe Article 194 
of the Constitution? ' 

SHRI S. V. GUPTE: As I 'under-
stand, MLAs do not ,figure in the Lok-
pal Bill. 

SBRI NARENDRA P. NATHWANl: 
MLAs in reference to the Chief 
Minister. 

SHRt s. V. GUPTE: I do not thinK. 
so far as I can see, any provision of 
the Lokpal Bill, as it stands, has any 
impact on Art. 105. If you turn to 
Art. 105-you have also a correspond-
ing Article for the States-it reads as 
follows: 

Article 105 says: 

.. (I) Subject to the provlsioD!I 
of this Constitution aDd to the 
rules and mnding orders regulAt-
ing the procedure of Parliament, 
there shall be freedom of speech 
in Parliament. 

(2) No member of Parliamflnt 
shall be liable to any proceedin,. 
in any court in respect of :my-
thing said or any vote given by 
him in Parliament or any com-
mittee thereof, and no pers"n 
shall be so liable in respect of 
the publication by' or under the 

"authority of either House of PDr-
,llament of any report.' paper, 
votes or proceedlnp. 

Immunities are in two ways: 

,i,' He shan not, be liable for-
anything aaid o' any vote liVeD 
by him in Parliament or any 
Committee the_eof, 

2. He shan not be Ii. ble in res-
pect of the publication by or under' 
the authority of either House 'Of' 
Parliament of aDy report, paper, 
votes or procee: in .... " 

In May', Parliamentary ,1'factice I 
do not think there is' imy Code of pri. 
vileges or immunities. 

l'he Bill picks out not the conduct 
of the person in the House or the 
matter of functioning as a Member of 
Parliament or as a Minister" but really 
what Is understood as an act of 
omission which is covered nOfJDJlly' 
by the Indian Penal Code Or the Pre-
vention of Corruption' Act. 

The Bill seelts to set out what is' 
misconduct ,by a publicman. I think 
you omit the wor~s 'improper or cor-
rupt motive'_ This does not happen 
in the House but outside_ 

'MR. CHAIRMAN: An hon. member 
of the Lok Sabha was found putting 
questions at the instance Of 'SODle of 
bis clients outside for pecuniary ::on· 
siderations and you know that the hon. 
member was dealt with by the House. 
One can put questions, one can vote in 
a particular manner motivated by 
certain pecuniary considerations,: 

SHRI S. V_ GUPTE: The point 
which I was making was snghtly 
different. 

He feel!; that there is material to 
show that he asks the questions for 
reasons which are outside his real 
ambit-not motivated by publi~ duty 
but by considerations which may be 
called 'corrupt' _ If it is ibeu he,..,..y 
or may not ask a question. Is there 
any impediment in the "....y ',of his 
aaking question if there ,it no colla,te-
ral,motivation. ' ' 

:MR; CHAIRMAN: One can bn~ute. 
/ 



SHRI S. V. GUPTE: It does not 
-directly or indirectly stop his func-
tloning. He can still ask questions. 
.He does not keep mum in the Houle. 

SHRI NARENDRA p. NATHWANI: 
I have raised this point-'actuated by 
improper or corrupt motive'. 

A Member makes a speech or votes 
in a particUlar manner in a matter 
which,. of course, otherwise does not 
amount to criminal offence, but in 

-exercise of his duty liS a Member at 
Parliament Or while discharging his 
function as a Member of J;»arliament 
he votes or speak'l Or refrains from 
speakin,g when required tp do so-
that form of corruption is included 
in Clause (a). 

Does it not amount to breach of 
privilege of the House is a question? 
It is in May's Parliamentary 'Practice. 
If you are a mill owner and the Gov-
ernment wants to compulsorily acquire 
it or fixes some compensation, I take 
up the matter. I support it or oppose 
it. Where my interests are involved 
I am supposea not to exercise my 
right. If I do so, it is a breach of 
privilege. 

SHRY S. V. GUPTE: I was answer-
ing the question whether the Bill had 
an impact on Article 105 directly. 
'That is a point which I am making. 

He has functioned-voted or not 
voted as. he thought ·ftt at that stale. 
There is no interferenQe with Article 
105. It is a different thine whether 
that amounts to breach of privilege 
I)r not. 

SHRI RAM JETHMALANI: The 
Bill does not seek' to take away the 
jurisdiction ot the HOUle. 

SHRI S. V. GUPTE: This does not 
'say that this shall not be the subject 
matter of privile,e. 

SHRI SASANKASEKHARSAN-
YAL: This will stand until and unl .. 
we pu. proper legislation deSntn, the 
1'I,hts and prtvl1qes of the Members 
of Parliament. I am a Member of 
Parliament. I can be I11Uty in a 
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manner ot misconcluct under tho 
Indian Penal Code u a citir.ea. Wha 
I am guilty as a Parliamentarian in 
II particular sense of the term, the 
BOalse is there. The privileges of the 
House and the authority of the HOUle 
are there. Do you not think that this 
Bill will be a piece of le,islation 
affecting the ri,hts of the Members 
of Parliament without comin, to the 
front door U. without brin,inl any-
thing for deterl1lining the rights and 
privileges? 

SHRIS. V. GUPTE: I do not agree 
in .this relard. Actually this BlU 
deals with the functioniDl of the 
Parliament and the Committee a. it 
would ordinarily function. No fetters 
have been put. 

SHRI SASANKASEKHAR SAN-
Y AL: All this is subject to exposure. 

SHRI S. V. GUPTE: He may render 
himself liable but for privilege in tho 
House. Suppose Article 105 were not 
there. If the man does somethin, 
defamatory he will be hauled up in 
court. It is nothing more than that. 
Parliament can exercise ita own pri. 
vileges through its own committee. 
and holding the member responsible. 

SHRI C. M. STEPHEN: AccordlDi 
to the Law of Parliament as it noW 
stands, for any action of a member 
of Parliament in the discliarge at hls 
functions as a member of Parliament, 
the member of Parliament is answer-
able only to the House. The autho-
rity 1s the HOUle or the HOUle COlD-
mittee. We have ,ot the conventions 
Of the House of Commons. A member 
act. .. a member 1n the diiChar,e of 
his functions. Only the House can 
question him and nobody .lse. If he 
does .0methiDi which 1. unlawfUl 
under the law of the land he I. to be 
tried by the court of la". If there 
i. corruption, if there is IOmetbln, 
like that whiCh happens, he clD ... 
tried in a court of law. Now, here 
what happens Ie this. Another torum 
is bein, set up alalnst me. Thl. ls, 



therefore, a matter of privilege. As I 
have pointed out, if there is some-
tbiDl done by him which comes un-
der this connotation, it is to be gone 
into by the House only and by no-
body else. This is in respect of his 
parliamentary conduct. If he attempts 
to abuse his position in his capacity 
as a member of parliament, the House 
is there to take notice of it. If I make 
a speech which harms somebody ad-
versely ar maliciously I am answer-
able to, and lowe, it, to the House. 
I will have to justify my action to 
the House only and to nobody else. 
So, this law is quite clear. The ex-
clusive power of Parliament is there. 
Under sub-clause (3) this is the posi-
tion that I am answerable only to the 
Parliament. Parliament has got its 
exclusive jurisdiction over me. This 
is the immunity which I enjoy under 
Art. 105(3). Now, setting up another 
forum to enquire into this matter 
thereby depriving the Parliament of 
its exclusive jurisdiction and making 
him to answer to some other forum 
is curtailing the parliamentary pri-
vileges which I enjoy. Sub-Article 
(3) says that these immunities and 
privileges are not ab~olute. which can 
be encroached upon not necessarily 
by a constitutional provision, but by 
a law of the Parliament. Here is a 
law of the Parliament and to the ex-
tent that this right, this privilege, 
stands abridged, to that extent, it is 
an encroachment on my parliament-
ary privilege. This is my fear. May 
I know your opinion? 

SHRI CHARAN SINGH: I would 
like to state a point of view. Sup-
pose a member abuses his privilege 
as a member of the House. Of course, 
any member can raise the question 
and the House clln take notice of it. 
But, suppose the House does not take 
anv notice on the question of privi_ 
lege or the improper conduct com-
mitt"'" bv a mf'1TIber of the House and 
nobody raises the question within the 
House. Is it not open to a citizen who 
is not a member of parliament and 
who is outside to raise that question 
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before some other authority? There 
is the Lokpal in this case. So. if we 
look upon this question in that light. 
there is J)P question of breach of pri-
vilege or contravention of any pri-
vilege, which a member enjoys. 

SHRI C. M. STEPHEN: May I 
say something by way of clarification. 
of the point just nOw made by the 
hon. Home Minister? If there is any 
objection with regard to the conduct 
Of any Member of Parliament, it is 
always open to any member of the 
public to address a letter either to the 
Prime Minister or to the Speaker. The 
Speaker is bound to take action 
thereon. It can be placed before the 
House through a petition to the House. 
By just moving a petition, it automa-
tically goes to the Petitions Com-
mittee. They will have to enquire 
into it and give their verdict. So, 
Parliament has untramelled freedom 
to do whatever it chooses. 

MR. CHAIRMAN: Before you deal 
with this question, extending the 
same '8rgument about the rights, pri-
vileges and immunities belonging to 
a member of Parliament, as it exists 
in the House of Commons, I may bring 
this to the attention of the Committee· 
tbat there, if there is any complaint 
to ~ made to the Parliamentary Com-
missioner,. as they call him, this com· 
plaint has got to 'be processed through 
a Member of ParJiament. This techni-
cal objection is dealt with in a pro-
per manner; there is no extern'S 1 
authority to deal with that matter; it 
is only a member of Parliament who 
can deal with that. That is the posi-
tion. Our rights, privileges 'Snd im-
munities are those of the House of 
Commons. Our Lokpal is like their 
Parliamentary Commissioner. By say-
ing that the complaint has to be pro-
cessed only through a member of 
Parliament, that difficulty is taken 
care of. But here, as Mr. Stephen 
pointed out, if you appoint an exter-
nal authority,. would you not thereby 
encroach upon that very right and 
privileges and immunities as enshrin-
ed in our Constitution? . 



SBRI DEVENDRA NATH DWI-
VEDI: A question was put by 
Mr. Stephen. Another question was 
raIsed by the hOD. Home Minister. 
You in your wisdom have asked yet 
another question. Can members ex-
press their view points together 80 
that the Attorney-General can answer 
them together? 

MR CHAIRMAN: Kindly leave it 
to th~ Chair. The Chair relUlates the 
business of the Committee. Questions 
which come under one topic have 
been asked and they will ~ dealt with 
by the Attorney-General in a compre-
hensive manner. It is for that pur-
pose that all of them have been club-
bed together. Let us hear the 
Attorney-General please. 

SHRI S. V. GUPTE: I go back to 
Art. 105(3). This really dealB with 
residuary privileges. Art 105 (2) deals 
more specifically with privileges. 
Under that, protection is given. Sup-
pose there is no sub-article (2), In 
that case, everything was refenable 
to what happens in Parllament. Under 
that, would they get protection? Then, 
why has the Constitution Biven pro-
tection in respect of two specific 
matters? The reason is that but for 
this protection, other action which is 
possible under the law could be taken. 
But for this provision, he would be 
answeralble under law wherever any 
action against him is justiciable. There. 
fore, to begin with, to S8Y that a 
Parliamentary Committee has an ex-
clusive right to deal with privileges 
is right only to the extent SO far as 
privileges in the House are concerned 
and not what they mean to the out-
side world. 

But, for this protection under sub-
article 2. it would be possible to take 
proceedings against them for detama· 
tion, libel, scandal and so on or for 
publication of an obnoxious thing. In 
order to take away thia poaaibility, 
it is more specifically mentioned. The 
reason for giving the protection Is 
that Ibut for thll protection liven to 
them, action could be taken against 
them. What the Bill is trying to do 
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~ this. You are nevertheless answer-
able not to Parliament but you are 
answerable to the people at lar,. as 
public men. Suppose ,BUb-article (2) 
was not there. Let Us test lL Could 
action be taken in a court of law 
against what a Member says which 
is defamatory of character? 

SHRI C. M. STEPHEN: The answer 
is very simple. That need not ~ the 
only explanation for either .ub·arUcle 
(1) or (2) considers this as an em-
munity and 50, he is not answerable 
to the court of law. But. this has 
given a constitutional protection to 
him that he shall not be- tried in the 
court of law. Today, your privileges 
under sub-article (3) can be taken 
away by a mere law. And no consti. 
tutional amen~ent is necessary. 
That is the distinction. T~t constitu-
tional guarantee that Y!lu cannot be-
tried in a court of law is there. And 
no law can take away that. Whereas 
your privileges under sub-Article (3) 
can be taken away by a mere law, 
the athers can be taken away only 
by a constitutional amendment. Even 
if sub-article (2) is not there, it is a 
privilele which the House of Com-
mona has fought for and won and so, 
you cannot 'be tried in a court of law. 

SHRI S. V. GUPTE: The hon. 
Member is right to the extent of the 
distinction that he is making that the 
first one can be altered only by a 
constitutional amendment. Art. 105(3) 
says: 

"In 01her respects, the powers, 
privileges and immunities of each 
House of Parliament, and of the 
members and tbe committees of 
each House. shall be such as may 
tram ume to time be defined by 
ParHam:-nt by law, and, until 80 
deftned. shall be those of the Houae 
of Commons of the Parliament 01 
the United KinSdom ... " 

Since Parliament makes its own law, 
this is a Parliamentary law Itaelf. 
Surely this i. a privilege which can 
be either taken away or not tlkeo 



;away by it. For example. you are 
making Lokpal Bill which is a parlia-
mentary law. Although it does not 
interfere with the privileges, the 
anSWer would be that it can very well 
interfere or take away your own pri-
vileges. 

MR. CHAIRMAN: May I say that 
the intention of this article, particu-
larly, of Sub-article (3) is that there 
shall b~ a special law of privileges 
and rights and immunities of each 
Hou~e of Parliament, and of the mem-
bers and the committees of each 
House? So far as I can see the inten-
tion behind this article is that they 
must be codified. 

SHRI S. V. GUPTE: The answer I 
gave him was this. It is possible for 
Parliament even to modifY the pri-
"Vileges. 

SHRI R. K. AWN: Two points of 
view were presented-one by you and 
the other by Mr. Stephen as emanat-
ing from the practice prevalent in 
England. In Entland. the Parliament-
ary Commissioner is meant for the 
,rievances of the public. That is why 
they want that to be routed through 
a Member of Parliament. HC'l'e the 
Lokpal is not meant for grievance but 
he is meant for investigating into the 
corruption. So, I do not agree with 
both the similes. 

MR. CHAIRMAN: In other words, 
your contention is that the Parlia-
mentary Commissioner would not re-
ceive any complaint about the ad-
ministrative irregularities Or corrup-
tions? 

SHRI R. K. AMIN: Corruption may 
be one of the grievances. That is why 
the complaint is routed through a 
Member. My question to the Attor-
ney-General is this. In England, 
Parliament is supreme. We do not 
say that our Parliament is supreme 
but we con~: Jer Constitution only as 
supreme. I would Uke to know from 
him whether it is necessary, to look 
Into the corruption charges against 
Kembers of Parliament,. to have a 
. machinery by a c:onstitutional1'aw. 
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Here we consider that our Constitu-
tion is supreme and not the Parl1&-
ment as a supreme body. Therefore, 
anything which is curtailing the 
powers of Members of Parliament, 
their privileges and other things, 
should be done by a constitutionnl law 
and not by an ordinary law. Will it 
be a valid opinion? 

MR. CHAIRMAN: The point that 
has been made by the Attorney-
General is this. So far as sub-articles 
(1) and (2) of Article 105 are con-
cerned, they are already enshrined in 
the Constitution. If you want to 
amend the powers enshrined in sub-
article (2), then, you will have to 
undertake an amendment of the 
Constit·ution. -But. so far as sub-
article (3) is concerned, that can be 
modified by a law passed by Parlia-
ment. Therefore, my contention is 
that that law will be a comprehensive 
law and not the law of privileges, 
immunities etc. 

SHRI G. LAKSHMANAN: Suppose 
an offence is committed by a Member 
of Parliament. That is placed before 
Parliament or Parliament is informed 
of it. I want to know from him 
whether, by including Members of 
Parliament in- t!fe Bill. the sovereignty 
of Parliament itself will be affected 
or not? 

SHRt RAM JETHMALANI: It 
appears to me that the very premise 
of the argume:1t that a Member of 
Parliament can only have his conduct 
investigated by Parliament is faulty. 
Even today a Member of Parliament 
is a public servant within the mean-
ing of Section 21 of the Indian Penal 
Code. It he is found to be corrupt 
under the Indian Penal Code he is 
liable to be tried in a nonnal ordinary 
court. 

Coming to Article 105 (2), it talks 
of a liability for something done with-
in the precincts of the House. The 
lialbility of the kind which is created 
by the Lokpal Bill, that is, your con-
duet is investigated by the Lokpal in-
fticts no liability and is not a liability 
at all . 



MR. CHAIRMAN: It does create 
the basi.! fOr such Uabillty. The Re-
port will create the basis for liability. 

SHRI RAM JETHMALANI: I would 
like to know from the Attorne,.-
General as to what is the ~oncept of 
liability under Article 105(2). 

SHRI C. :M. STEPHEN: I have no 
case that Lokpal Bill infringes the 
rights of Members of Parliament con-
ferred on them either under Article 
105(1) or 105(2). My diftlculty is 
~nlY with respect to tbe immunities 
.and privileges which I am now en-
joying under Bub-Article (3) and 
which are liable to be altered or in-
lringed by an ordinary law. 

SHRI S. V. GUPTE: I do not apee 
with the hon'ble Member. It can also 
be enquired into by an outside body 
under certain circumstances. 

SHRI D. P. SINGH: I would like to 
lmow whether this Lokpal Bill in this 
:Section 3 infringes in any manner,. 
-directly or indirectly, in the field 
-covered or prescribed by Article lest 

SHRI S. V. GUPTE: J(y aDlwer 11 
"No'. 

SHRI DEVENDRA NATH DWI-
VEDI: Mr. Chairman, I am puzzled at 
:aome ot the formulations advanced by 
'the Attorney-General. I should like 
to put forward two formulations 
against the background of which he 
'Should answer the questions which I 
will put to him. A. Attorney-Oeneral 
you are the principal le"al adviler to 
·the Government of India. You appear 
before the Supreme Court and put 
forward the Government of India'. 
viewpoint. But here your role iB a 
very special one. You are helping 
1he Committee in the process of law 
making. You have been asked to 
appear before this hon'ble Committee 
because before We pass this law we 
want to clarl1y some legal and consti-
tutional points. 'therefore, here you 
are not technically leprelenting the 
'Government or India but as an emi-
nent lawyer, I think,. you wU1 be 
elVing your advice. 
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M,- ilrst formulation is that in an 
aUempt to follow,the principle of har-
monioUs conatruction you were tryin& 
to harmoaile Section' of the contem. 
plated law and Article 105 of the 
Constitution. Unlike what the prac-
tice is you are giving a narrow cona-
truction and literal meaning to Article 
105. What you ouaht to be doin, 11 
not to give a narrow interpretation to 
Article 105 but trY to live rather luch 
an interpretation to Section 3. 

SHRI CHARAN SINGH: He iB com-
mentin, upon this which gives an 
impression of castine reflection. 
These thines are better uncl.erstood 
rather than being commented upon. 

MR. CHAIRMAN: I hope there is no 
implied reflection.· 

SHRI DEVENDRA NATH DWI. 
VEDI: My point is this. There is a 
fear i"(1 the minds of some of the 
Members of Parliament and I share 
their fear. Section 3 is loosely word-
ed. There is a danger of some of the 
actions, lome of the utterances of the 
Memb~rs of Parliament because of 
Section 3 of the Bill Let me draw 
your attention to Clause 3 (1) • 

"3. (1) A public man commits mil-
conduct-

(a) if he is actuated in tbe 4iI-
char,e of hiB tunctiona .. 
such public man by motiv. 
of perlonal interest or other 
improper or corrupt motives; 
or 

(b) if he abuses or attempt. to 
abuse his position as such 
public man to cause harm or 
undue hardlhlp to any other 
person; or" 

My lubmbsion is that the function 
of the Member of Parliament is such 
that there cannot be a clear-cut dis-
tinction between what he says in Par-
liament or what he does outllc1e the 
Parliament. Suppose a matter com .. 
before me. A. a Member of the 
Rajya Sabha, somebody brinCs to JIl7 
notice certain irregularities in which 
a multi-national, a Government --



v'antancl * lQniIter are in'Volved. 
JIla'NTal1y, I will be dDiDl certain 
thil'lp outllide the Parliament in order 
to find oUt the lacits. I mitbt write a 
litte!' to the l\IiniIter to ftnd aut \ile 
facts. I might receive a re.P11 for 
that. Then r wlWld raise the matter 
alain in Parliament either in the 
fOrm' of queiltion GI' in the fonn 01 call 
iWtteattcm. Now, the7 are aU inter-
connected.1f .omebod.y. imputes 
motives and say that so far as your 
ufte!'lH'lceB in Parlialilent are concern-
-ed, t'bey al'e of caune cov_ed by 
A'fticle 105. But whatever 1 have 
d..me outiide fhe precincts df ParU.-
ment, it ml*ht lepttmately be eon-
nected with what I say, b~ then 
technically speuing Article 105 can-
not be applied. 

sruu S. V. ,GUPT~:, About the 
~stio~ ot int~rpretation of Article 
105, I wo~ say it. is a pJU'~ ~ the 
larger q~estion ,of the principle o'f 
8overei;ri powers. 

SlnU DEVENDRA NATH D'WI-
'VIP!:, There is a .,eneral feeling that 
this Bm ..vOl ultiina~ely create • 
situation in' which Members of 'Parna-
.ment wilL ,nat. be able to discharge 
their legitimate functions not only- al 
leaislators but as grieva,nce men to 
people; . it will make MlniBters ac-
eounta.ble" public undertakings ac-
coUntable, Ooverdlnent servants ac-
countable to the people through Par-
liament. When we make them ac-
countable, when We put quel>tions by 
making special references and all that 
in the discha~ge of that function, 
that function will be impinged 
upon and a situation might arise 
When a Member will feel like 
keeping quiet. He will feel that if he 
raises certain isSue involving the 
misconduct of another public man 
according to the definition his rote wIn 
be affected. I want to ask you whether 
this kind at formulation iii not cor-
rect. Artie'1e 105 can come into eon-
fUct with the section contemplated in 
thistUl1. 
, $.HRI S. V. GtJPTE: Here it deals 
'With two things in two capacities, 

. 
12 

fi.r_ .. a Membe~. otfarlla~t .. 
tNt, BlIC9ncl as pubUc man where _ 
attempto to abuse his positiOn. Here 
we are CdDterne4 wl'tb tlaelecood 
m,e. X.be S8CQDd one haa nothing to-
dD with the House. 

SHRI 'DEVENDRA NATH DWI-
VJi;Dl: The writiq of a .letter to the' 
Minister about a Ch8.iiman of a 
~ublic Undertllkiq£ will not com .. 
within the precincta of Parliament. 

SHR! S. V. GUPTE: None of these 
would a1fect him. Therefore hiS Pl'1-
~neges to speak, panicip., and aet 
as he Ukes is not . intel'feted with. 
That is the onl1 way of aftSweri'ftt 
your questiOn. The quelllion wheth&r 
~ is, actuated is really" not for me to 
lU,ly but I can say that there is no. '~ 
in~ference with his duties which h. 
cim discharge inside the :Souse. 

"l\4R. CHAIRMAN: SuPPOse a 
lI41¥ftber is a shareholder of it coin .. 
pan)' ~d ~e takes up a stand in 
ParliameDt ~y which that cQlDpany has 
made a profit in some way, then wbat, 
would you say? 

'sHiu s. V. GUPTE: The question. 
is whether he has committed the 
migeOllduct. 

MR. CHAIRMAN: The deftnition iB 
to be made in such a way tliat it dbes 
not coni\iet with the rights and 
dUtles of the MPs and we are trying 
to find oot a ivay .... 

SHRI NARENDRA P. NATHWAm~ 
Can we make a clause aayin, that 
when such misconduct ia brou,ht to 
the notice of the Lokpal, it may be 
re.'eTred to the Speaker of the Lok 
Babba. 

SHRI B. C. KAMBLE: Article lOS. 
provides for three things: powers. 
immunities and privileges, with ra-
aard to the House, committees and 
!Umbers of Parliament. ,Having re-
I&I'd to sub-Article (3) of article lOS; 
our powers, immunities and prjvileps 
bav.e not been deftned by JUly law~ 
wha\ever are there tor 14_bei's ,of 
the House of ComJ:DQns ~ aura till 
they are defined. In the caae of the 



Member of the HoUle of Commcma. if 
he caR be b1'Oucht within the juris-
dletkJa of ~ Parliamentary COlJlDlia-
stdner eimiW would be our position. 
That 'is to say, Members of Parlia-
ment cannot be brought under the 
jun.dietion dfLokpal. ts that cmreet1 

MR. CHAIRMAN: No. May I pUt 
it ia a different way? So tar 'is I 
can see it, it could b~ brotliht ~ 
the Parliamentary CommiSaioner hVt 
it is to be processed throuih a Mem-
ber of Parliament. That makes all the 
difference. 

Dr. V. A. SEYID MUHAMMAD: 
When you refer to Article 105 (3 )it 
lays that the powers, etc. stiall De 
such as may from time to time be 
defined by Parliament by lIIw. This 
law has to be made undfir Entry .9'1, 
List I, beca\JIe there i8 no Ilntry re-
,arding parli~nta'ry pi'i\l'llecel ift 
others. Ia that correet? 

SRRI S. V. GUPTE: Entry 74 dealt 
with it. 

DR. V. A. SEYID MUHAMMAD: 
'1be seeond question is this. This 
Lekpal 'Bill is UnderEnky 94, List I 
or Entry 45, Liat Ill.. Am I correct? 

SHItI S. V. GUPTE: Primarily 
Entry 97 will cover it; Entry 94 will 
partly eome to rMclle. Entry 9'7 may 
not even be r'lecessarybecaWie Article m itself is very clear. But Entry 97 
Is also there md it taket care of every-
thing which is not covered by any 
ofher entry. 

DR. V. A. SEYID MUHAMMAD: 
The opinion circulated in suppOrt of 
the validity of this legislation men-
tions Entry 74, list I and Entry 45, 
liat II. No refereoce was rifade to 
Entry i7. 

SHRI 8. V. GUPTE:Entry i4, lilt 
I refers to mqutries. etc. for the pur-
~ of an~ ot the matters in that lilt. 
To the 'extent that • particular BiIJ 
f08II beyollil Urat and does Dot rtlale 
to any ot the matters mentioned in 
that lillt, it wtH ce!181nly be covered 
.,. !:ntry 9"1. 

o DR. '9. A. SEYlD ~: 
The opbllon relied Upon by the l.aw 

mnJItt'y p~aslt wbieh bad beG 
rttt:ul1lte4 n 'the ll..eJabrttntve ·1taDd 
at 1he govei'tml&htreHelOil Eb.l17 III 
in ltit I and '!Inlty '''on-the Li8t UI. 
Ndw you .re t.Uift,baelt? 

MR.CRAIRMAN: It was in the 
~mext of the appointment ot a com-· 
n1iBsion of enquiry and. the point 
raited whether CMt lWniaters could 
bebrOUlht within the purview of this. 
Them the hon. Home Minister qudtH 
from the opinion given by Slu'i 
Gdkhale. 

tllt. V. A. SEYlD If'tYHAMM:AD: 
The residuary class cdtilh only whp': 
lhere I. no entry. 

SHRI S. V. GUPTE: There is , 
decision of the Court that Entry 9~ 
can be utilised for (he purpo~es of 
Commission of Enquiries Act. Like-
wise, it can be Utilis~ for the pur-
"oles atLokpal Btu. It ml)" be read 
in. vet'y reauieaeci way. But the 
Court said, the words are wider. In 
any cue, Entry 97 is there. I am not 
to be. ttnderstoocl asall&-in, that it is 
onl, covered by Entry 97 and not by 
Ilnfry 94. 

DR. V. A. SEVID MOHAMMAD: 
If it is under Entry 94,. which accord-
ingto the Court ·JI very .,ide Dd wm 
-ciJftr everythinl under Ute list and 
the Eotr,- teprdinl ParJl'amentary 
PtivUe,.. is 7., aln you utilise the 
Entry 94 tg affect the law under 
Ilntr,. 741 

SHRI S. V. GUPTE: It does not 
1Iftect. It does not deal wIth the pri-vi".1 outside ParUament. 

MR. CHAIRMAN: The point a this. 
Tt reads "the power" privne,es and 
immunities of each Houses of Parlia· 
rftent and of the Membm Of the Com-
mittees of each Houfts, enforcement 
of attena.nce of .perIODI 4orlivin, 
evidence and producing document. 
before the Committees of Parliament 
or Commiuiona appointed by Parlia-
ment •.. It tr 1& rather comprehensive. 

SKRI D. P. SINOH: Can I uader-
ataD41 'you to uy'that the entire fte •• 



that ill eovered by Article 105 is ex· 
eluded from • scope of' thiB Act? 
What I understood the Home Minirter 
to .a,. wa., supposin.t here is a parti· 
cular field which is a liability and if 
the House does not take note of it as-
a breach of privilege. then it should 

, be open for the outside Lokpal '8utho. 
rity to take note of it. ObviOusly, 
this means that they are both cover-
ing the same field and whatever is 
left by one is picke4. up by another. 
It is this doubt which is engaging'lbe 
attention of everybody. Is it that 
what is covered by Article 105 is al-
together excluded from the Lokpal 
Bill? Can you categorically aay that 
anything that is covered Iby Article 
105 is completelY out of this? 

SHRI S. V. GUPTE: It YOU look at 
the definition again, it has no impact. 
It you leaveour (a) ... 

SHRI D. P. SINGH: Kinaly take 
up (a) which constitutes the main 
point. What is meant by' motive or 
personal interest inaide and outaide 
~he Houae? The motive or perlOnal 
intereat arising within the precincts of 
Parliament-is that alone taken !Dto 
consideration? I de) not know 'how 
we can work out this. 

SHRI S. V. GUPTE: My point is 
'Does It reallY impinge on Article 
105? Does it come to Article 105 at 
all? The way I read it is this. He 
dischargea his functions and there is 
no impediment in his way. He can 
discharge his functions as he Ukes. 

SHRI D. p, SINGH: If this Act were 
not in existenee, he would discharge 
his functions as he likes. 

sHIn S. V. GUPTE: Th~ question 
is whether he is prevented from doing 
what he likes. That is not in the 
domain of what has been said. 

SHRI D. P. SINGH: Here is the 
income-tax IJ)Btter-the taxes atruc-
ture, lower or higher affects him 
directly. Supposin, a Member hap-
pens to call five Members outBide for 
a~oke in the lobby, with the result 
it affects the votin,-what is its effect? 
This is neitber voting nor speakin,. 
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SHRI S. V. GUPTE: The hon. 

Member is really conaideriDa tho 
question as to wbat 'WOuld be the 
chances of his being found guilty or 
not guilty. It has got nothing to d() 
with Article 105. 

SHRI D. P. SINGH: By any stretch 
of imagination, is it likely to come 
within the' purview. It it impinges 
dther directlY or indirectly. then it 
impairs the effectiveness to function 
freely as a Member of Parliament. 

SHRI S. V. GUPTE: You are trying 
to say that it indirectly impinges. The 
lIeal question is whether in such cir-
cumstances he ia actually guilty of 
misconduct. 

SHRI D. p. SINGH: That is ri,ht 
and that is precisely what we are say· 
ing. The point is whether the im-
munltiesand privileges provided by 
Article 105 would be eroded by_ this 
Act. 

SHRI NARENDRA P. NATHWANl: 
Under sub-Article (2), whatever yOU 
may say or do by way of voting is not 
subject to any proceeding in a Court 
of Law, whether criminal or elvU. 
The question is whether under sub-
Article (3) the breach of privileges of 
Houses is attracted or not. I ahall ,ive 
an instance. Suppose I say IOmething 
wherein I am personally direct~ 
interested, it is not an offence. Even 
if it purports to be an offence no 
Court will take any notice. But tbe 
House would say. 'You are directly 
interested and therefore, the privilege 
of the House is infringed', Is that 
misconduct or not? 

MR. CHAIRMAN: The sovereign 
rule is, there can be no refteetion on 
the proceedings of Parliament, what-
ever might be the motives behin. 
those proceedings. But the House 
would not like the members to be 
protected from any ldnd of shady 
action. That is the problem We are 
grappling with. The question is, what 
can be done without encroaching 
upon the sovereign rule that there can 
be no reflectiOn on the proceedinp of 
Parliament. 



SHRI VITHAL GADGIL: Let me 
give an illustration. I am a amaker. 
If there is an occasion for me to ad-
vocate in the House that tax on ciga-
rette should be reduced, it may be 
held that I have been motivated by 
personal interest. 

SHRI S. V. GUPTE: I do not think 
the freedom is so lighUy disturbed. 

SHRI VITHAL GADGIL: Do you 
agree that the definition as it .tanda 
require:; to be amended in such a way 
as to make it consiatent with the 
privileges and immunities of Members 
of Parliament? 

SHRI S. V. GUPTE: It is a matter 
for this committee to resolve. 

SHRI JAGANNATH SHARMA: 
There is an illustration in Mall'. Par. 
liamentary Practice. Some milkmen 
told some Members of Parliament, 
"If you do not vote in the manner we 
want, we would stop .upplying mllk 
at your relidence trom tomorrow". 
The members voted according to their 
choice. It is clear from May's Parlla-
mentary Practice that tile threat II 
neither lmproper nor amounta to 
corrupt practice or coerdDn. But If 
the members vote on the threat at a 
pistol, then to some extent it can be 
a criminal offence. But so far aI the 
discharge Of the duties as a member is 
concerned, it definitely infringes the 
rights and privilege. of member.. Do 
you think that after the p ..... e of 
thil Bill, there will be any chan,e in 
this. position? 

SHRI S. V. GUPTE: There is no 
change. 

SHRI SAUGATA ROY: The 
Attorney-General laid, a Member of 
Parliament has two role., one as a 
member of Parliament and the second 
as a publi.c man. He also said, nobody 
can tell you where his ftrlt role enda 
and the second role Itarta. So, there 
II a bi, area which il a made of grey. 
AI far .. his role .. member of Par-
l1ament is concerned, the privUqes 
are prutP.cted by Article 1~. But as a 
public mar he ia not Protected and he 

IS 

will come under the Lokpal Bill. Be-
cause of this big area, th18 shade of 
grey, it is uP to the Government 
which is in power to take advantage 
of the vagueness of the law and create 
all sorts of problems for the member. 
The vagueness creeps in at the time 
of definition of miscondUct also. Ac-
cording to the Law Ministry's note, 
"misconduct in the ca"e Of a public 
man haa to cover not only corruption 
in the sense of criminal law but alIo 
somethin, more". So, here a1lo it II 
not spelt out. The note alia lay. that 
there had been no previoua definition 
of 'misconduct' except in the orlgiDat 
Bill 'in 1988 and 19'71. Dou the 
Attorney-General maintain that there 
is a lot of vagUet'leh In the rolu-
where the ftrst role ends and the 
leCond begins-and whether the 
vaguene.. in the deftnition of mJa. 
conduct comes tn the way of pard.· 
:Dentary privl1eles? 

MR. CHAIRMAN: You have alIo 
~·mphaaised the amphibian character 
of the Member of Parlament-both . 
inaide the water and on land. The 
Attorney-General also ftnds it dUll-

cult to demarcate it. What can he 
w.y? 

SHRI MAHADEO PRASAD 
VARMA: Mr. Attorney..Qeneral, 1 
,lave got one very simple short ques-
LIon. Lelal and conlt1tutkmal nice.it-' 
apart; does or does not thiI BUt bY 
mcJudin, M.P.. undermine the spirit 
;,f Atticle 103 lit lcut, to lome extent? 

SHRI S. V. GUPTE: Directly it 
docs not. Bu~ intlirectly, malt of the 
eontroverly tJ raised on (a) becaae 
W.Nt is said is fa ctuated'. Where? He 
may be actuated inIide as well u out. 
side. But the other Article aeems to 
be quite clear to me. 

MIL CHAIRMAN: Any of the 
ar.tiC/bl can ~ 1!'.1PUgned lnllde the 
Ifellle. 

SHRI S. V. GUPTE: Aa a matter of. 
pr:vlle,C!. 

Ma. CHAIRMAN: Can any court 
ca.t a reftection on what be has laid 
in the HoUle? 



SHRI. S. V. GUPTE: NQ~ in the 
flouae-nothini to do with wbat he 
, ali said or done jJl the House. 

SHm K. SURYANARAYANA: All 
lny learned friends have questioned 
I\bOllt many thlnas. As a common man 
1 hive a prob~LDl. In my area certain 
irl"iglltion projects are proposed. By 
the conltruction of these projects 
many people are benefited, but some 
pea"l, may be affected allo. Both the 
parties-the benefited and the aftect~ 
ad-t.Cltne to mc for support. I am 
'lfraid to sutlflc..rt the proposal even 
U,QUIl". I ~now u.r ger number Of peo-
• are benefl.ted and a. few people 
lIr.8 affected. But I cannot avoid sup-
por~ in t~e larger interests of the 
ccnatl'Uolho. ot projec~. I want to 
lmow how to "ve· this sit,uation 
he<ausa c. OOlliA'l"-U Ip.~ U~e me can-
n"t becq.(1e a law~er,. The Govem-
ment al~() r~,'ntly allowed WI to 

sign Passport lIj.rUcation forms. Many 
R9Pliaant.i are t.otknown to us. But 
oW' t0D8UlueDoOy people brm, them 
10 ur;. &0 I have to liiD. So, I want 
to know bow . to get rid of all these 
lltactiaal 4Jic\6;i.1es. With repr.d to 
projloCie, ""upJ)(I~illi two pal.'ti... are 
l1·~re. I know hoth of them. I know 
I.ut!le of them cw:e affected, but the 
majority of the people are bein, bene-
fited. But the lands of some poor 
people are beinlf lubmer«eci. Whom I 
haVe to EUpport r.ow? Have Ito sup-
POl't the maJority party ·because I lOt 
elected throu.h tlJem? TheBe are the 

. l-ra;t\tal c·t,ffit\)~t..es in my area. It 18 
a practlc.~ que • .t,on. When the Home 
Mtnt,.hlr illtro~u~ed this Bill, I am 
one of thO¥e \\ho accepted it. After 
l.lHrJllg all tb~ thiDSI. I am' afrald 
th,t if I ure~ r~ow, after lOme tiJne I 
cannot Questiou. I am askin, the 
Legal Department as well . al the 
political leadf'rs Ilbout it. They say 
it is for poUtiCal ~ple. I want the 
Legal Department and the Home 
Minister all10 to clarify to me a. to 
h(JW I should hlp the people in a 
beneftcial way. 

MR. C'f1MRMAN: How do you ex-
pet'lt any ~olutl(\n from the Attorney-
<aneral on th1s? 

16 -" SHRI K. ~URYANARAYANA: 1 
want to know bow to avoid thia. We 
have Ie know about . the pracUcal 
things. I Vtant to know where I staDel. 
Please g~t the (!auflcation ~om the 
Home :Minister. 

MR. (':~AiRN.AN: This is a very 
important }Jro"'!em which will be 
borne in m:nd t-j the Committee. 
But Wf: du not expect aDy solution 
fz;onl tbl~ At,tomey-General. 

SHRI K. St1~YANARAYANA: Not 
legally. As a common man I am ask-
in, . .AB a c~ mfUl, let, him reply. 

SHR! DlL~ CHAKRAVARTY: Mr. 
Chairman, hovr call we request the 
Attornei'-Gener~l to live hlJ oPinion 
Ilil a lal' man when he appears before 
us as an expert? . 

~R. CHAIRll4AN: We will deal 
wJth i~. 

SHRI KRlSHAN KANT: *.. 
E:hail'man, ~tlrough you I would like 
to ask the AttorQeY-General aj)out the 
questtcJl of mi8oc.nd1lOt.SuppO~ we 
appoint II Lokpal today. TODlO1I1'OW we 
ape confronted with a situatIon, IJow 
will be intetPl et the clause &born 
miscOl'lduct? Rule 20 Of the Centre.) 
CivilSer.vioae (Conduct) Rules, lefU. 
reads 8(J follows: . 

'0::';0 Government aervaDt shall 
brih£ or 3ttumPt to bring any POUti-
call)I' other outside influence to 
bear upon a~ .u~ior autbQrity to 
fUither bI, 1ntel'eJts in· resjWCt of 
matters pertaaUn, to his lI81'Vice 
under the Government." 

1lba above is the rule. Now, if you 
see 3(a), (b) and (c)-(c) includel 
al'-9 not QglY re@tive, and fri"ncis, 
but a~ 'asloci_tltS' whi.ch bas been 
defined in relation to pubUc man any 
person In whom such pub~ man is 
iotereBted. SUPRosin, he wrltel a 
letter to the Minister that something 
haa been done to him wron,ly or fen 
PI'O'mQtion or something else and trie. 
to ,It\(luence the MinlJter •. Other pe~
.on. can 88y th,.t becauae he know. 
IftlCh and such M.P., h, approached 
him and lOt the work dOne. But in '. 



terms 01 that, the M.P. may be think-
ing that, h. has done juatice.' But ac-
cording to this Rule, it is inftuenc.IDI 
and putting pressure. Will it be twm-

~ed as 'misconduct' in terms 01 what 
,. has been defined in clause 3 of the 

Bill and in terms of Rule 20 of the 
Central Civil Service.. (Conduct) 
Rules? Wben i. petition is liven to 
the 'Lokpal, the petition will be made 
in . terms of Section 3 and SUPPosing 
many civil servants have given notice 
through their Secretaries that an 

,o1ftcer h~s prou.ht preasure and there-
fore action hasb~en taken. We know 
that hundreds of M.Ps. and M.L.AI. 
daily do these things by which they 
think they have done juatice. Will 
this bonest and 8incere .work be treat-
·ed .. misconduct? 

, MR. CHAIRMAN: It 11 a queltiOJ1 
of facts on an overall 'picture, an 
overal1 picture of what hee happened 
and then youdeciiSe 'whether he haa 
reaUy been guilty of corrupt praaUa •. 
If you know that there is nothing 
sinister about It, then there is laO 

·question of milJCorriluct. 

SHRI KRISJlAN' KANT: Here is a 
rule which. clearly slys-there is no 
ambigui~y about it-that "no Gavern-
ment servant shall bring C1f' attempt 
to !)ring any political or; other outside 
inftuence to bear uPon any superior' 
authority to further his interests in 
z:esp~ct of matters pertaining to ldl 
Serv1ce under the Government". Then 
this letter is certainly a IlUscon6uct 
in terms of this rule. 

SRRI . S. V. GUPTE: On the part 
'of the public m~n or on the part of 
ttle' ~ovemment servants' 

SHRI KlUSHAN KANT: And he te· 
aJl accolbplice. 

. SHRI S. V. Ot1PI'E: You would 
have to Bee who has really done that. 
The question so far as he ia concern-
ed' i. whether he hal done somech1ilg 
improper. That u the list at the 

. matter. Be merely conveyS a ,nev-
ance. That would not be mlsconduCft. 

Anyhow, it is a matter which 'Del &0 
lhe facu' of a case. Clauee 3(c) sayl: 

"If Pe c:Urectly or indirectly allows 
hia position as such public man to 
~ taken advanta,e of by any of his 
~tiv .. or asaociatea and by reason 
thereof such relative or associate 
secures an,- undue Sain or favour to 
himself or to another perlon ..... " 

All these compOnents must be lul-
flUed. Suppose a IPan haa merely re-
presented, or he baa merely put the 
point of view 01 that civil servant, the 
former haa not allowed himlelf to be taken advant. 01' for pttin, anY 
W\due. . favour either, to h~elf or to 
another person. 

SHRI KRISHAN KANT: It is mis-
cllnduct UDder rule 20 of the Rules 
I ha.ve quoted. It is an abetment. 

SHRI S. V. GOPTE: It ia not' abet-menf. 
MR. CHAIR~AN: The point il 

made. We shall now proceed further. 

SaRI KANWM LAL GUPTA: I 
will elaborate what Mr. Kriahan Kant 
said. Suppose. there is an elect.ioD 
i.n~ch~le.in my constituency. He 
~ a fa~mer. He comes to me and 
~,:. ~~ndly send a letter to the 
)4inistu ~Iltin, him to provide 11',,1Ia. 
tional faciUW!s to the particUlar area 
where lowe land." He does not Hod 
aifepresentatlon. l'rODi "myoWh itde, 
I- write a letter ~ the l4{n1ster. Sup" 
p..-tber. are more Important areu" 
bl' the' vWa,.. A particular rarmer 
helps !Dei I a160 help him. Write ." 
letter to the Minilter requelttn, hlm 
to. prov5de irril~lonal ,aelllU. to the 
arM : aoverln, the,'laad ot that man, 
ilnDrinl others. Does It amount t«J 
mlsC'Onduet? . 

JUfBI S .. V. GyPTIl I am·afrajcllt 
4~ 1101. 

~; MR. CRAIRIIAlf: If t~e peasanll in 
that area, out· of II'8titude to you, 
lep~ you aba, qf . wbeat, .then it 
would be tor a pecuniary cODlldera-
~on. .' '.1 ' i 



SHRI KANWAR LAL GUPl'A: 
Secondly, the deftnition of misconduct 
is very wide in the Lokpal Bill. 
Clause 3(a), (b) and (c) make it 
very wide. But the rules of the Pri-

- vileges Committee also concern a 
Member of Parliament. There can be 
a conduct of an MP which is covered 
under this Lokpal Bill as well as 
under the rules of the Privileges Com-
mittee. We can visualize it. Suppose 
somebody makes a complaint to the 
Lokpal against me as an MP and the 
latter makes an enquiry. Similarly an 
MP might raise an iasue of breach c:4. 
privilege against me. Then the matter 
will go to the Privileges Committee. 
Suppose the finding of the Privileges 
Committee and that of the Lokpal 
are not consistent; and suppose there 
are different findings by the two 
bodies. What will be the legal posi-
tiOn in that casef The definition of 
'misconduct' is overlapping. To what 
extent will the provision in the Lok-
pal Bill infringe on the rights of 
the Privileges Committee? 

MR. CHAIRMAN: We can discuss 
the first point later on. Regarding the 
secOnd points 1]iz. the respective juris-
dictions of the two different ibodiell, I 
think that each of them has the right 
to decide within its jurisdiction. The 
Member may not be punished by .one 
body, but may be punished by the 
other. 

SHRlMATI MARGARET ALVA: We 
the women MPs. very otten get in-
volved in varioul amendments being 
sUllested, or in other battles for the 
rights of women-probably for further-
ing personal interests. Under this 
definition of 'misconduct', will the 
women who lead this movement for 
the rights and privileges of women 
also be charged with misconduct? 

SRRI S. V. GUPTE: The words 
used are "improper or corrupt mo-
tives." Fighting for women's ripts 
is not covered by them. 

SHRIMATI MARGARET ALVA: 
The definition by itself will prevent 
Us from working for the rights. Of 
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course it is for furtherina personal 
:intereats. 

MR. CHAIRMAN: The Feminist 
movement will not be affected by it .. 
That is what Mr. Gupte says. 

Now I am proceedina to question. 
No.3, due to lack of time. We Will 
take our own decisions; in the light. 
of the discussions which have taken 
place. We can now take up the ques-· 
tion relating to the safeguards to be 
provided in cases concerning Chief: 
Ministers-which is linked to ques-
tions 3, 4, 7 and 8 in the Annexure. 

SHRI S. V. GUPTE: There is no. 
question of the Centre or the Union 
interfering in their administration at 
aU. It doe. not interfere. Really ... 
what is sought to be done is to brine 
certain individuals, or citizens· 
throughout the country, who were. 
guilty Of misconduct, to come within. 
tbe mischief of this provision. Shall 
I put it this way? There is no inter-
ference in the sense of any interfer_. 
ence with the administration by the 
state within their lists at all There 
is no interference either by the execu-
tive or the leai.lature. Only public' 
men throughout India are brou&ht 
under this Act for enquiry. There is 
no question of any invasion of either 
Legislative or. executive authority of 
the State. If that is the only objec-
tion to the inclusion Of the Chief' 
Minister, there is no interference at, 
all. 

What is important to notice is that 
when the earlier Act was passed there 
was no federal structure in India. It 
was not a federal structure at all •. 
though we will not '0 into the nice-
ties of it. Even in the Government. 
of India Act, which was hardlY 
:federal, there was some distribution 
of powers. If it is within the com-
petence of the Union by reaSOn of 
Entry 97 read with Article 248. then· 
it is within the field Of. legislative 
distribution between the federatiOft' 
and the states. So, actually, not onlY' 
Is it not acting contrary to the federal 



aVucture, but it t. actin& within the 
framework of the federal structure, 
for it i.a power which is liven, and 
that pOwer can be used and exercised 
with reference to people. So, there 
is no que.tion of violation or inter-
f.erence with the legislative or execu. 
tive functions o~ the State. 

MR. CHAIRMAN: Under what pro-
vision of the Constitution is this power 
given to the Centre? 

SHRI S. V. GUPTE: Entry 97 read 
with Article 248. If there is power to 
legislate it is there witll reference to 
all people. 

MR. CHAIRMAN: Suppose the 
Lokayukt Bill includes the Chief Min-
ister? 

SHRI S. V. GUPTE: You cannot 
say that there is no juriidiction to 
legislate for them. The legislation 
will take its own· course. 

MR. CHAIRMAN: Could there not 
be a cue of double jeopardy? He 
may be undergoin, investiption un· 
der both laws at the l3ame time? A 
person can be subject to two investi· 
gations concurrently. There is the 
Karnataka case. 

SHRI S. V. GUPTE: In the C0m-
missions of Inquiry Act, there are. 
provisions as to what should happen 
in caSe there are two enquiries in the 
lame matter. So far as Lokpal is 
concerned, no such provilion is really 
necessary. It is entirely within the 
competence and there is only one 
proviSion made. Under section ID(2) 
there can be two enquiries, one under 
the Lokpal aDd the other under the 
CommiSSions of Inquiry. 

lIIR. CHAIRMAN: Then one can 
conceive of three enqUiries. 

SHRI S. V. GUPTE: If there is 
jurisdiction of more than one body to 
look into the matter, there can be no 
objection in law. But, very often, the 
material would not be the same. 

MR. CHAIlU(AN: The Centre caD 
take the view that the Commjaejon of 
the State would not be able to do jua.. 
tice to the case. 

SHRI S. V. GUPl'E: At the moment 
tbere is no provision as to bow the 
situation can be resolved, if it is the, 
same subject, same facl More often.. 
the facts may j:Je different under the 
Lokayukt and the LokpaJ Act. 

SHRI CHARAN SINGH: The Loka. 
yukt Act of no State deals with the-
Chief Minister. It is doubtful whether_-
a State Government has the filht to 
appoint a Commission of Inquiry 
alainst its Chief Minister. There ts 
doubt about It. But SUPPOSe it does-
contain IUch a provllioD, then he will 
be excluded from this, 

SHRI S. W. DHABE: The Adminis. 
trative Reforms CommissiOn, of wh1eh· 
the Prime Minister was the Chairman. 
in its recommendation excluded tbe' 
Prime Minister and the Chief Minister 
from the scope of enquiry by the Lok. 
pal and the Lokayukt. Following: 
that recommendation, the Maharash-
tra Lokayukt Act only inclUdea the 
other Ministers and not the Chel! 
Minister, Under the Bill, in the cue 
at the Chief Minister, the competent 
authority is the Prime Minister, The 
Prime MinJlter may be of a dUferent 
poUtical party, and the Chief Minister 
can be put to hara .. ment by th1a me. 
thod. So, it is but proper that the 
Chief Minister should be excluded. 
The Attorney-General has also given· 
the opinion that it is pOllible to ameDd 
the Lokayukt Act to include the Chief 
Minister. 

SHRI CBARAN SINGH: SuppOSe" 
the State Lelislature does not Include 
the Chief Minister? Also, there 11' 
legal advice liven to UI that the 
State Lelillature cannot apPOInt • 
commission Of inquiry against the 
Chief Kinister. 

SHRI S. W. DBABE: Under the 
Commissions of Inquiry Act the p0si-
tion may be different, but under the 
Lokayukt Act he can be Included. 



SBRl CHARAN SINGH: That has 
"to be cClDlidered furtlJ,er. The' leial 

. advice is that the S~t. Le,islaiFe 
cannot institute any enquiry against 
its own Chief Minister. There is a 
rule to ~hat effect. 

saRi RA)( JETHMALANI: The 
executhle authority of the Chief Mini-
ster of a state extenqs to the subjects 
which ve D)entioned in Lists II and 
III, but the Constitution has d.elibe-
rately prov.ided that both the Centre 
and the State would be able to enact 
laws relating to enquiries, but the 
supremacy of the Central law is pre-
.served by the Conlltitution to avoid 
the danger either of aUnultaneOUi pro-

·ceedings before two ConunislJions or of 
two succeuive proceedinp before' .two 
Commissions. So, .you can alw~s 
have a provision in the Central law 
stating that "if a matter is penCIling be-
fore the ·State Commislion, it shall 
not be enquired into by the Centr,l 
Commission and tnc8 U87'IQ., or that if 
it is pending before two authorities, 
only the ftrst shall operate. All the.e 
provisions are within the so.-erelgnly 
of the Central Legislature. There is 

. no doubt at all that enquiry into a 
Chief Minister's conduct is possible 
both under the state ond Central 
IflwS. 

SHRI CHARAN SINGH: That was 
our view also, but the A.t.torney-
General differed from us. 

MR. t!HAIRMAN: ThiB i8 a verY 
important point, whether it ia within 
the powerl of a State LeliJlature to 
·enact a law authOrising any action 
against the Chief Minister in a corrup-
tion charge. 

SHRI S. V. GUPTE: Entry No. 94 
of Li'3t I and Entry No. 45 of List III 
• fe iden*ical except for one word "aur_ 
veys" which makes no difference to 
our p're!tent dis~ussion. Entry No. 94, 
for instance, enables the Union to 
institute inquiries "in iiny of the mat-
ters in this List". None of the Lists 

. _ anything. to do' with Ministers or 
,Chief Ministers or I¥1Y individual as 
. such. ~t should be the· nature of 
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the enquiry ~ a ~atter which must 
be investigated further, but suppoainl 
a.n enq~ry has to be made, it must be 
with reference to subjects and matters 
connected with the subjects in Entry 
No. 94 of List I and likewise in Entry 
No. 45 of List III, but the executive 
power in respect of List m is not witb 
the Union, but only with the State. 
The question here is whether any 
particular perSOn is to be included or 
·not. If enquiries are competent gene-
rally, then in so far as items in Lists 
II and UI are ooncerned, the State' is 
cQPlPetent; the Union ls competeJ,'l,t in 
respect of Liats I, II and III. Under 
Item 45 of List III, enquiries can be 
undertaken. The State List'is conftn-
ed only to II and .III. I do not unaer-
!ltand the question about the Chief 
Minister. 

MR. CHAIRMAN: Whether the State 
.L~slature is competent to enact a 

. law involving the Chief ¥iniater In 
respect Or corruption, ete. . 

SHRI S. V. GUPT,E: I.ist II. 

MR. CHAIRMAN: Whether that 
subjectl. mentioned . 

SH:fU S. V. GUPTE: Subject is onl,y 
~quJ.ry •. 

SHRI C. M. STEPHEN: Whether 
there is a~ clause in I.ist II. 

SHRI S. V. GUPTE: No. 

MR. CoHAIRMAN: If there iJ .nO 
such power to the State LegiU&ture 
under u..t n, whether. tl)e State Lep-

·lature can enact a law lnvolvint the 
Chief Minister. 

. S~RI S. V. GUPTE: List III. nUl 
45. 

MR. CHAIRMAN: The Concurrent 
List does not give legislative power . 

BHBI S. V. GUP'l'&~ It does. 1t 
does not give eX8CtAive JPower. If 
you see Item 45, you will ftnd that. 

$RBI.·C, M. STJ:P.H£N: If the 1 __ . 
·l.tive ·competence i.s to be conferred, 
mere enquiry will not be enoUolh. The 
enquiry will have to be in relation to 



;a meder U*iJad in .~ I,4IL, ~h 
Ie that ttea,\ 7 

1tHl\1 S"v,. GUPTE: T.~e tor inst-
aee, C~na Of tD9.uiry Act. 
'DJere is a ,_~ @ftaite Q)8.tter 
which has ~ referred. Now, in 
tile caseot· Lpk~ Bill. ~ complaint 
may be in respect of foreign exchange 
or more other entries. 

SHRI C. M. STEPHEN: In the case 
. of Commission of InqJ.liry kt, IJll en-
q.u,irf ca,n Qe instit~t~~ wi~h respect 
·to a matter which is of public import-
~ce and the enqp4"y can be sustained 
.~y., U the m~tter is cove,ed by some 
~., ~ it~mt i~ on,e.of the three Lists. 
Here, itisno~speciftcall)' specified 
that these are the items regarding 
m¥icQDlluct, etc. undar which enquiries 
will have to be done. 

SHRI S. V. GUPTE: Here is Lokpal 
Bill which brings into existence a 
forum. No specific complaint is be-
fore anyone at this stage. It will come 
up at a later stage. You look at the 
definition Of misconduct. It may arise 
with reference to several situations. 
Somebody may get the licence by abus_ 
ing his position. Look at Secdon l. 

SBRI C. M. STEPHEN: My limple 
~uestion is, looking through the Lilta 
'I, n and III, which exactly is the 
item mentioned in these Liats which 
will take care of the deftnltlon Jiven 
in this Bill? 

MR. CHAIRMAN: We can get the 
'aSSistance from the Attomey-General 
·to the extent it is necellal'y. Would 
not "actionable wron,." cover that? 

SBRI C. M. STEPHEN: It will not 
'cover. • 

~BRI S. V. GUPTE: It does not 
. anse with reference to Entry 9'1 at 
,all. That u a very wide one. 

. SHRI C. M. S'1'EPHEN: If this 
Jurisdiction can be taken only under 
Entry 9'1, it is not a matter to be dia-
~Uued with the Attorney-General. It 

a very serious constitutional mat-
ter. 
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MR. CHA,IRlI4AN: It is not covered 
1.lllder Entry 97. This· reJ.a&e. to U1e 
Centre. What we ani mUUUINI witb 
is to ftnci out whether the SWe ~ 
lature can enact such a law ant:t. it 
so, under what powera. The AttarDe,-
General refers to Entry 87 of 14t I 
whieh only coven sO far as thtt Cell. 
tre is concerned. The Cenhe hal lOt 
the pawer. But 10 far as the &tate 
Legislature is CODcemed, the queaUOP 
is as to whether it is oompeteQt to 
enact a law lnvolvln, tbe CbW 
Minister. You have railed a very 
valid point as to wblQb.. the item 
in Lilts I, U and III wlUcb .... to 
tbis matter. 

SimI C. )f;. S11:PHZN: He could 
po.iD~ out o~ IDror 97. I do not wapt 

• 10 p~ theq~,.tion. He has ,Iven 
the re?ly. 1. U1 not aatalled with it. 
Entry 97 is the only reply that I bave 
got. 

My second question is, assumin, and 
even conceding for ar,ument'. aake 
that it is covered under "inquiry", 
there are two stales in the Bill, one 
is the inquiry part of it and the other 
is the competent authority part ot it. 
With respect to the Chief Minister 
this Bill appoints a competent autho-~ 
rity. The Lokpal must be aatlafted 
that the competent authority hal 
taken an appropriate action. The com. 
petent authority is the Prime Minu. 
ter over the Chief Minister. The qua. 
tion is, whether the Prime Minister 
can be appointed as a competent 
authority over the Ch1et Minister in 
the federal structure of our country, 
whether the Prime Miniater can take 
any action against the Chief Minister 
-I am not speaking about the Indivi_ 
duals-whether the Chief Minister 
comes under the ambit of this law and 
whether the Prime Minister, under the 
COMtitution, can take any action 
Blainst the Chief Minister who is 
llMWerable to the State Le,lIlature. 

My third question is, if the Lokpal 
is not satllfted with the action takeD, 
then the report must be directed to be 
plaCed before the Parllament whether 
tbe Parliament is ,iven ~mpeteDce 



to diacuss the matter. Taking in view 
the federal Itructure of our country, 
my question 18, whether any allela-
tion against the Chief Minister who 
is answerable to the State Leg1alature 
can be di.scuued 1n the Parliament 
which he cannot answer, whether the 
Parliament can take aD ex-parte deei-
lion with relpect to the Chief Minis-
ter. It ia far di1ferent from the Com-
missionl of Inquiry Act. If yoU want, 
you can reply tomorrow. 

MR. CHAIRMAN: All theae pointa 
are mere queationa of propriety. So 
far al the conatitutlonal view 18 con-
cerned, the Attorney-General tried to 
answer the polnt in the beginn1ng 
that the federal atructure Is not aftect-
ad thereby. You have raised very 
important points of propriety. If the 

- ~, 

\. 
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"of ... 

Attorney-General ftnct. any point 01 
constitutional or legal importance, he 
can addreu h1mIelf to that. It that 
is not there, then probably the IrIt 
concern should be that the State 
Legislatures must be vested with that 
kind of power. (lntem£pticma). I d~ 
not get that also. You kindly help u •• 

SHRI S. V. GUPTE: Tomorrow,. 
what time would suit you? 

MR. CHAIRMAN: We will meet at. 
10.30 A.M. I mUit warn the Com-
mittee that we may not be able to 
transact any buaiDesa for which we 
have come here if we go like this. W .. 
adjourn the meetlng today and wiD: 
meet tomorrow at 10.30 A.M. 

(The Committee then ad;oumed) 

. -. r " • I' -, 
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Shri S. V. Gu:Pt .... Attorney-General oj India. 

MR. CHAIRMAN: We begin our 
work now. We pick up the thread 
from where it was left yesterday. 
We were trying to/identify the source 
of power for legislation by the State 
Legislature because the legislation 
might involve even the Chief Minis-
ters. Now I have been told that we 
have to do the same thing with re-
gard to the Central legislation allo-
identify the item, that is, the inquiry 
has to be related to a particular speci-
fic purpose in the List. Where is that 
purpose in the List? That is what hal 
to be identified, located. It is precise-
ly in that context that we require the 
assistance of the Attorney-General. 

SHRI S. V. GUPTE: Tbere il the 
decision of the Supreme Court in a 
well-known case, which was in the 
context of Commissions of Inquiry, 
and the same reason must apply here. 
That decision, which dates as far back 
as 1958 relates to the case of Ram 
Krishna Dalmia V. Justice Tendolkar 
(A.I.R. 1958 S.C. 538). The relevant 
portion says: 

"Entry 45 in List III. which is the 
Concurrent List, Speaks, inter alia, 
of 'itlquiries .... for the purpose of 
any of the matters in List U Or List 
III' Under Art. 246 read with this 

entry, Parliament as weH U the-
Legislature ofa State ma,. malte a 
Iilw with relpect of 'inqUirie8 for-
the P1n'P08e of any of the sttars in 
List n'. Parliament under Art. 
246, has no power to make a law 
with respect to any of the matter .. 
enumerated in List II. "rhereiore, 
when Parllanulnt :rt1akes a law under 
Art. 246 read "With entry 45 In List. 
III with respect to am Jnquiry for 
the purposes of any 'of the matters 
in List II, such law can nevar be 
one for inqUiry for the purpose of 
future legislation by Parliament with 
respect to any of those matters in 
List II. Clearly Parliament can 
make a law for inquiry for the 
purpose of any Of the matters in 
List II and nonetheless sO though 
Parliament cannot legislate with 
respect to SUch matters and though 
none of the state Legislatures wants 
to legislate on such matters. There-
fore, the law to be made by the ap-
propriate legislature with respect to 
the two legislative entries viz. List I 
Entry 94 Mld List III Entry 45 may 
cover inquiries ihto any ,spett of 
the matters enumerated in any of 
the list. mentioned ther~ anrt is' 
not confined to those m",tters as 
mere heads of legislatiVe topic, Quite-

t" 
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conceiftbq the ·ltw w~ r~. to 
inquirel for tile PQrP.OSe of any of 
the maiters ib. the lists m~, also b:e 
for administrative purpoees md tbe 
scope of the inquiry, under such ~ 
law will cover all matters which 
maY properly be regarded .aB aD01l-
lary . to suCh inqUiries. The words 
'forb purpoees of indicate that 
the scope of inquiry is eot neeeaaa-
ril1 limited to the particular or ape-
clJk: matters enUmerated in an, 01 
the entr1es in the list concerned 
but may extud to inq.u1ries i_ 
collateral matters which may be 
necessary for the purpose, Legisl.-
tive or ot'herwise of those particular 
matters. . TherefOre, the inquiry 
which may be set up by a law 
made under these two entries, is 
in it.8 scoPe or ambit not limited to 
future legislative purposes only." 

So, the argument was that it must 
be fOr the purpose Of making 1e,illa-
tion and since you cannot legislate in 
respect of items in List U, you cannot 
make a law. That is the gist of the 
maUer. The matter was then pursu-
ed .t peat length and two thin,. 
~ere brou8ht out. 

One is that, 80 far as Parliament 11 
concerned, whether Entry 94 appliel 
or not, Article 248 does apply and, 
even. supposin,g Entry .94 were not 
there, EntJ'f 97 givl!s residuary power 
and, theri!fore, so far as Parliament is 
con~erDed, there is' !10 kind of difB· 
cult,. whatsoever. 

Now pleaae turn to Entry 97 tor a 
minute. TheFe is AO reference to any 
entry in any list, and .this must be 
read .long with Article z.tS. (This is a 
series Of t~ pz'oviaionJ whichd8al 
with distribution of powers). Art. 248 
!aye' that ParDament has exclualve 
power to make any law with respeet 
to any matter riot enumerated in the 
Concurrent Ust o~ theStite List-
tbat is, any mattet outilde these liltl. 
Such power &houte! fftctude any power 
not mentioned in either of theae I~ 
but th.t is not necesla,y for the PJ"e-
Sll!nt purpose. , ' 

NQW please tpz:n to . &,ltry 9~. It 
s4ys "any' matter iiot . enumerated in' 
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!JSf "It or LIlt I'ft' and tIdI fOUo .. up. 
Art24'S. 'Tb~;" fa1r .. the Par-
r .. mehf JI' eoi'JeIImed, there 11 no 
ueaf!oil tb.t it fa competent to I .... 
~~ fsii the stibjeet. 

SHRI D. P. SINGH: DeeI thia carrv 
the m.tter forward at an. beeau. 
iJftder" A1'l 248, 1:nU)' I'l, IJIt I »td 
tire L!Uvath St:heduIe are cadned to 
lIefi.stMflIn .. mbj~ whleh are not 
~' by Emr, J: th.t.is. the ...... 
JlielidutiJ'y powen in respect 01 mat-
~l" not I!o~ered or· whieh are outlide 
the 1C0JJt of Lilt II. Thre queetion 
hue is whetMr Parlil'm_t ia com.,. 
t8nt to lQSlate ta rerpeet or matter. 
cft'teiI:tly ,covered by Lilt II. In re-,ard to reaiduu, rdttelJ'l Of course 
Art:. 248 Is there and the _ilion ta 
J\utice Tendolkar's cue takes it to 
·.t extent. Now, JIlntr7 1'1, whlch 
wal _dad aubseqaen1ly by an amend· 
JlUint ot the Constitution, allo reite-
rates the .lJlle plJlitiGn. But the qua .. 
tion is whether any legisl.tion is ~ 
sible in rellpect of mattera (U~ly 
covered byl.ist II-that II, the State 
Ltlt and not the Coneu1'l"ent List-
tieeR. the Chief Minbter of th. 
State has to exercise the powert ,Iven 
in respect of u.at U. Now, tIW ia • 
maUer which is conftned partlcularl7 and speciikally within the State'. 
power. 

SHRX C. M. STEPHEN; List II ta 
covered by Entry 45 which 88yS 'any 
matter IIpec!4ed in Liat n or I;iat UI'. 
SO, jn the concurrent jurisdi.ctlon . . • 

SUI D. P. SINGH; I «Ill not refer· 
!!in. to coneurrent jurisdletion: I am 
relerrln, to exclulift jurfdctton of 
tIM! Stete. 
"im CHAIRMAN; The point is that, 
if • ~peciftc lubject is not covered by 
Lid II (aDd we still dOh't know'Whe-
ther thta is cOVered by Lilt D) wh ... 
ther thit ·woold not apply. 

SRBI D. P. SINGH: My mbrnw. 
.ion i. that the scope of an matter. 
comIn, within the IOvern."c:e ()f. the 
State art covered by Lilt It Now, can 
you teJi,llate in reIJ)eCt of m.tt .... 
wbIch ate particul.rly Within tb~ 
d6iJUa1n of theStlte? 



SHRI NARENDRA P. NATHWANl: 
.. Please look at Entry 39 of State Llat. 
.If some form of miIconduct amounts 
to a breach of privilege of a State 

. legislature, you would be by thia 
enactment providing for encroach-

.. ment on their Entry in List II. 

MR. CHAIRMAN: The point is that 
mention here is made of Chief Minis-
ter and not as the Executive head He 
il the head of the Government there. 
Weare trying to make a distinction 
between a person PONelling executive 
powers and a person possessing legit-
lative powerl. Therefore, the insb-

'lence in this Committee has been that 
those who are posleuing legislative 
powerl should not be brought within 
the net of thil. But 10 far as the 
persons polsesaing executive powers 
are concerned, we do not want to 
leave. them out. Here, the head of the 

'Government tAl being brought in. He 
.. is not here as a Member of the lelia-
lature. 

SHRI 'N:ARENDRA P. NATHWANl: 
""The Chief Minilter does not cease to 
· be an ordinary member of the State 
legislature. 

MR. CHAIRMAN: When you are 
· inmtinl that the Members of Parlia-
ment should not be included. 

· SHRI NARENDRA P. NATHWANI: 
I am very much for inclucltng them. 

MR. CHAIRMAN: When lOme hon. 
Members are insisting that Memberl 
-of Parliament should not be included, 

.. then you should say that the Minllteri 
and the Prime Minister Ihould alia 
not be included because they would 
continue to be Members of Parlla. 
ment. 

SHRI JAGANNATH SHARMA: The 
various entries in the three Lists are 
not powers, are not headl or subjects 
or matters, but ~n fact. they are flelds 
of legislation. Under Enquiry 94, there 
is a word 'enquiry'. All ancillary 
matters connected with it come within 
the purview and ambit of the legisla-

· tion. There are Supreme Court judge-
ments on this. 'Each general word 
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should be held to extend to all an-
cillary and sublidiary mattera." The 
provision in Lokpal Bill should not 
stop at the enqUiry level, it can even 
extend to the proposed action that 
can be taken under the Lokpal Bill. 

ShriStephen had mentioned speci-
flcally yesterday that the Commi.saions 
of Enquiry Act ItOPS at the level of 
enquiry. My subun.sion is that after 
the point was debated and some judg-
ments of Supreme Court pronounced 
the Act was amended in 19'71 and the 
effect of the amendment was section 
3(4): 

"The appropriate . Government 
.shall cause to be laid before the 
House of the People or as the- case 
may be, the legislatiVe assembly of 
the State. the report, if any, of the 
Commission on the enquiry made- by 
the CommissiOn under sub-section 
(1) together with action thereon 
within a period of six months of the 
submission Of the report . . ." 

What !>recisely the Bill wants is 
follow up action which has been 
incorporated by amending the Com-
missions of Enquiry Act. Therefore. 
now the question of confusion doel 
not arise. 

Take for example the "deprivation 
of property." This is a valuable 
right under Art. 31 but laws could 
have been framed under Articles 245 
and 246. List I. Entry I which reads: 

"Defence of India and every part 
thereof including preparation for 
defence and all IUch acts as may 
be conducive in times of war to 
its prosecution and atter its termi-
nation to ef!ective demobilization". 

Now, the- Supreme Court has held 
that you can deprive a person of his 
property by law made under List I. 
What I want to say is that these Lists 
are not narrow in their lcope. They 
just suggest the flelds. 

My pOint is that nowhere- there is 
a prohibition to hold an enquiry 
alainst the Chief Ministers. You can 
have an enquiry and also follow up 



action by law enacted under Liata I 
and II or Ill. You c:1UUlO't say that 
Chief Ministers do ndt come within 
Ute ambit of the Bill. 

MR. CHAIRMAN: So far as cen-
iral legislation involving Chief KIDlI-
ters is concerned. there does not seem 
to be a diftlculty. Shri D. P. Singh had 
pointed out that only those subjects 
which are not directly and clearly 
covered in List II can come within 
the purview of the Central legislation. 
My difficulty is that List II also does 
not contain any specific mention. It 
can come under those very LiBta which 
have been pointed out by the At-
torney-General. Therefore, the cen-
tral legislature would be competent 
in legislating measures involviJlf the 
Chief Ministers. 

As regards Shri Sharma's POint, 
certain powers flow from the Consti-
tution directly, and, therefore, there 
» no queatlon whether it ia covere 
in the Lists or not. 

SHRI D. P. SI~GH: Shri Sharma 
has gone too wide, probably he has 
ignored Article 31, which says that no 
person shall be deprived of . . . 

MR. CHAIRMAN: The !basic law 
itself gives power. There is no qUeJ-
tion of any List giving that power. 

SHRI D. P. SINGH: My submis-
mon is; when various ltema are en-
umerated in List TJ the widest ampli-
tude has to be given and, therefore, 
in respect of those matters enumerat-
ed all kinds of legislations are possible. 
It defines the competence of the State 
to legislate. Once you indicate the 
fteld of legislation with respect to 
various things, who will use it or who 
may not USe it and the punishment 
for misuse or non-use ot power, every-
thing conceivable is covered. The pur-
pose Of putting an item in a speclftc 
list of the State or the Centre is that 
the State or the Centre has all powers 
of legislation inrespect of all matters 
connected directly or Indirectly or 
even ancillary matters. Therefore, the 
faet that thele items are enUmerated 
In the State List would IUIPIt that 

it would not be proper to say that .. 
inquiry -is not referred to 1II1dw each 
of theIIe items. Therefore, the int ... 
pretation 11 that when a lubjeet II 
put in. everythiq conceivable with 
respect to th1lt matter is implied. That 
is my submissiod: 

MR. CHAIRMAN: That subject il 
not even indirectly mentioned. 

DR. V. A. SEYID I4U1IAMMAD: 
Apart from the difficulties in the En-
tries in the Lists,. I feel there is an. 
other difficulty and perhaps the At-
torney-General may enlighten us on 
that. Under Art. 182 the executive 
power ot the State is co-e-xtensive 
with the legislative power. So. when a 
Chief Minister acts in the field allotted 
to the State, how can the Prime Min-
ister whoee executive power is also 
co-extensive with the le.islaUve 
power of the Union call into question 
the Chief Minister and make inquiries 
and recommend punishments? Under 
what power it is done? 

SHRI CHARAN SINGH: Kindly 
read the prOViso to Art. 182. 

DR. V. A. SEYID MUHAMMAD: 
Yes, I have read it. The proviso df!al. 
with the concurrent list. But here 
reliance is not on Entry 97-retlduary 
power. Therefore, the proviso does 
nat apply. 

SHRI S. V. GUPTE: May I reply 
to one or two questions? 

First, it seems to me, speaking with 
great respect to -thla House, that there 
is some canfu.im. You must forIet 
What misconduct is. That is totally a 
distinct question. 

Dealing merely with the source r4 
power to le,ialate, the source will .,. 
found in Entry 97 but the membel"l 
here asked: wheTe Is the item? It is 
not on the basis of the judlemetlt of 
the Supreme Court. Entries 45 and M 
are both available to Parliament. En. 
try 45 is available only to the State 
beeaue it oceura in the CoacurreDt 
List. 'nil renlt is that ParUameDt 



Jias pOwer both under Entries ~nd 28 
87 in List I and Entry 45 in ~aIII 
and if you see Entry 45, it, in its 
turn, makes reference to inquiriea in 
respect of matters in Lists II and III. 
The result is, as the Supreme Court 
points out, that although Parliament 
has no power to legislate in respect 
of List II, so lar as inquiries are con-
cerned, by reason of Entry 45 which 
says 'inq uiries for the purpose of 
matters specified in Lists II and III'. 
Parliament has a right to make in-
quiries or provide a forum for in-
quiry under Entries 94 and 97 of List 
I and under Entry 45 for Lists II 
and III. 

Since it was disturl)ing the mem-
bers here as to which is the specific 
item to which it can relate, the inquiry 
must relate to something. The ans-
wer is that there is no limitation on 
the nature of the lftQuiry. Even if it 
happens to be in the State List or 
List III, then under item 45 Parlia-
ment is competent to legislate in the 
matter of inquiries. It is competent 
to make inquiries or legislate in the 
matter of inquiries or for the purpose 
of an inquiry under Entries 94 and 97. 

The argument is being put to me: 
ignore for the time being the exiRtence 
of both Entries 45 and 94. You still 
have the re!liduary power. 

One of the points which was troubl-
ing the House was: where is the 
matter which specifically deals with 
inquiry say, fOr instance, misconduct 
and corruption and so on? There 
under Entry 97 Parliament has power 
to legislate in That matter. 

Then the next question is: if it has 
the power and competence to legis-
late~ is there any ban on legislating 
with respect to a particular ibaividual 
oniy because he happens to be a Chief 
Minister. Once that pOwer is there, 
it is available to cover every person 
in India wherever it has the jurisdic-
tion. and so far as··Parliament is con-
cerned, you know, it has even extra-
territorial jurisdiction. 

Then a reference is made to Entry 
74 which has nothin, to do With it. It 
assumes first that the -provisions of the 
Lokpal Bill do entrench upOn the 
privileges. It is a totally difterent 
and distinct question. You cannot 
test the competence that way. First 
you have the power. Parliament has 
a right to legislate. There is no 
exemption in lavour of any person. 
Art. 105 does DOt com.e in. There is 
no fetter on 1hat power. 

Then does the definition of miscon-
duct entrench upon the privilege-
that is precisely the question which 
was discussed at great length. 

That is the position. As far all I 
am concerned. nobody is legislating 
in the matter of privileges. The only 
question that arises is this. Having 
got the competence, is it the require-
ment of law or the ConstItution that 
the Chief Minister or anybody else 
for that matter be excluded. I am not 
interested in that controversy. I am. 
put·ely talking of competence. This 
is not a law which infringes the pri-
vileges under sub-clause 3 of Art. 105. 
H you turn lor a moment to another 
Entry, Entry No. 93, you may consi-
der the offences mentioned therein 
against the laws with respect to any 
of the matte~s in this List. 

SUPPose Parliament, instead 01' 
putting that here, makes a certain 
type of miscO'n.duct an offence. Call. 
any person throughout India guilty of 
the offence be exempted. Anybody 
who commits an offence is guilty ot 
it. Therefore, the two questions aro 
distinct. Suppose, tomorrow, Parlia-
ment were to say that misconduct ia 
an offence, then the other important 
qUestion may arise namely whether 
that infringes upon the privilege. That 
is totally a different question from the 
competence of Parliament to legislate. 
Reference was made by Dr. Muham-
mad that under Art. 162 the Execu-
tive have got powers to interfere. But. 
by mnns of this Bill. neither the 
Executive authority nor the Adminis-
tration of the State is interfered witla. 
On this there can be no dispute. That 



is not what the Lokpal Bill is seeking 
to do. Lokpal Bill is seeking to set 
up a shining example of a public man 
to others. That is how the misconduct 
should be defined. It is a totally dis-
tinct C] uestion whether any particular 
clause or clauses infringe upon the 
privilegC'S of the House or not. 

MR. CHAIRMAN: It comes to the 
.same thing that the Central Authority 
has an unquaUfled power but that is 
subject to certain provisions in the 
Constitution, particularly, relatable to 
the privileges, immunities and so on 
What the Members are trying to stress 
is that the legislation that we are seek-
ing to bring about would not be affect-
ed by those provisions in the Consti. 
tution. That is what they are trying 
to do. That is a limited purpose for 
their intervention in the matter. 

Now, so far as the Attorney-General 
is concerned, he says that you can 
examine it from that point of view. 
But,. so far as the sourCe of power for 
legislation is concerned, the power is 
there. But, that would !be suoject to 
certain provisions in the Constitution. 

SHRI SAUGATA ROY Is your 
<Jriginal query replied to? 

MR. CHAIRMAN: I am coming to 
that. We have not so far come to 
that. 

SHRI sAUGATA ROY: He is only 
-on the source of the power. He has 
not yet replied to your original query. 

MR. CHAIRMAN: I have myself not 
gone into that aspect yet. I have divid-
ed it into two parts. I am coming to 
that. His point is clea!' and we are 
now coming to the source of power. 

SHRr D. P. SINGH: What the At-
·torney-General said-what I 'under-
stood him to say-was this. Its source 
is distinctive. With respect to en-
quiries, he does not go further than 
this because inadvertently he also re-
ferred to penalties. And if I under-
stood him aright, you may kindly see 
Entry No. 93 to which he just now 
referred. Entry 93 refers to offences 
against the laws with respect to any 
of the matters in that Ust. that Is, List 
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No. I. By this Lokpal Bill. we IlN 
seektng to extend the jurisdiction of 
having not only the matter enquired 
into with res,pec:t to matters in other 
List but with reBPeCt to punishing 
also on matters connected with the 
other List. That is not covered by 
Entry 93. 

SHRI S. V. GUPTE: Lokpal Bill 
does say what are the 'offences' which 
could be subject-matter of enquiry. 
What happens thereafter is outside the 
ambit. He only makes the recom-
mendations. 

MR. CHAIRMAN: It does not create 
a hew offence. That point has been 
very clear to the Committee. . 

SHRI D. P. SINGH: We want to 
satisfy ourselves by asking the ques-
tions. This is the gravamen of charge 
which I have made. We will deal 
with each one of them separately. 

MR. CHAIRMAN: Anybody willibe 
proceeded agaillst under the existing 
law. There is no new law going to be 
enacted for dealing with those offences. 
This point is very clear to us. Only 
limited point is this that whatever .. 
action would ensue from the report of 
the Lokpal would be the action under 
the existing law and no new law is 
going to be enacted. 

SHRI D. P. SINGH: On that point 
we are going to differ. You deal with 
it retrospectively. So, you will please 
see the Article 21 that is before you. 

MR. CHAIRMAN: Let us leave it at 
that. So far as prospective implica-
tions of the measures are concerned. 
there are a number of case-laws on 
that. And we can go into that. 

SHRI D. P. SINGH: I am here en-
tering into a caveat in regard to the. 
new offence. You will keep that thing 
in mind. 

MR. CHAIRMAN: Now, let us go to 
the State legislation. 

DR. V. A. SEY1D MUHAMMED: 
The Attorney-General said that the 
enquiry into the activities of the chief . 
Minister will not be an interference 



in the executive power ot the State. 
With great respect I beg to difter. I 
will cite an example. A Chief Minis-
ter gives a contract to a particular 
company or firm or individual. After 
taking into consideration all the facts 
of the case, I believe, there has lbeen 
a corruption involved in that. The 
Prime Minister feels that it is so. 
Then he orders an inquiry. That affects 
directly or infringes the power of the 
Executive-the executive power of the 
Chief Minister . . . 

MR. CHAIRMAN: May I say this 
from commonsense point of view? If 
it has been a malafide action and if 
that is the motive, then there would 
lie action on that under the law. 

DR. V. A. SEYID MUHAMMED: 
Before enquiry you will decide that. 

MR. CHAIRMAN: You are taking a 
malafide action. 

DR. V. A. SEYID MUHAMMED: 
Not '8t all. I am only giving you an 
example. 

SHRI NARENDRA P. NATHWANI: 
I am seeking a clarification from him 
whether the proviso ~ Art. 73 has 
any bearing Or not. This only is an 
extension of executive power of the 
Union. So, kindly see whether Par-
liament is competent to legislate or 
not. We have discussed the source 
8f powers. Now comes the question of 
the executive power. Kindly listen to 
me. The Article says: 

'Subject to the provisions of the 
Constitution, the executive power of 
the Union shall extend to 'matters 
other than those mentioned in (b) 
Proviso'. 

This is important according to me. I 
want to know whether this has a 
bearing to the question which We are 
considering-I want the Attorney--
General to enlighten me on this aspect 
of the question. 

SHRI S. V. GUPTE: I am afraid 
thil questJon is not involved Nobody 
II seeking to exclude. At the moment 
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the question 18 whether i.t has the 
power to legislate. Executive power 
has been exclusively given to the 
State but no such question is involved 
here at all If the comp~tence of 
ParUament is referred to either Entry 
94 or' 9'1 then this executive power is 
concunent and co-extensiVe with the 
power to legislate. 

MR. CHAIRMAN: At this stage 1 
would request the hon'b1e Members 
to read the Supreme Court judgment 
of 1958 in this .respect. 

SHRI C. M. STEPHEN: Mr. Chair-
man, I have not got replies to the 
questions which I had raised. I have-
no doubt that Parliament has compe-
tence to legislate for the enquiries 
with respect to all these matters. With 
respect to the source Of legislati ve-
authority, I have no doubt. But my 
doubt is with respect to the enquiry 
as the Lokpal Bill goes further than 
the enquiry. Whether it has got 
competence. That is the question 
which I raised. As regards the State 
it is very clear that the council of 
l\.fi.rusters are responsible to the-
legislative assembly of the State. 
It is specifically provided there. Even 
if it is provided that the Chief Minis-
ter has committed corruption who 
is the person to take acticta. 
Who is the authority to take ac-
tion? The authority to take action 
is the legislative assembly or the 
Governor. The State legislature can 
take action because under Article 
]64(2) the Council of Ministers Rnd 
the Chief Minister are responsible to 
the State Legislature. Upto the stage 
of finding whether mis-conduct has 
been committed the Parliament can 
provide machinery, My difficulty 
arises when this Bill goes further. 
This Bill says that the Prime Minister 
will be a competent authority over 
the Chief Minister. On the failure of 
the action by the Prime Minister it 
contemplates laying before the HoUle 
a report and discussion on that. 
Under What provision it comes in. 
Aecording to me there !.II no constitu-
tional provision. 



SHRI S. V. GUPrE: First of all the 
proposition that is put is that the 
Chief Minister and the Ministers are 
anSWf'l"Bble to the Council of MIn-
isters lind the legislature there in the 
State and the Governor. That il 
Gnly tl'ue to the extent that they are 
politil:plly responsible and not res-
ponsJJ,ltl for any offence or miI-con-
·duct CJ lDunitted. That is outside the 
.ambit. Actually the Lokpal Bill does 
not de, 1 with this topic at all. Where 
action i.s to be taken it is not men-
tioned. The report should reach a 
certain quarter which is called a 
compelent authority. What action is 
to be I aken as a follow-up is a quel-
tum 'N'hich is not dealt with. The 
report mayor may not disclose an 
-otrencn It will have to be dealt with 
accord I rlg to the law of the land. 

MR CHAIRMAN: May I say what 
Mr. SI, :phen has said has got a certain 
amour j of validity in the sense that 
here i r clause 17 to whiCh you have 
made r, reference says that the com-
petent authority shall examine the re-
port fa rwarded to it and communi-
cate t(, the Lokpal within three 
month, of the date Of receipt of the 
report the action taken or proposed 
to be laken. 

SHI't S. V. GUPTE:Proposal is 
based (.n the report only and nothing 
else. IT obody is really initiating ac-
tion ir terms of this Bill. Action will 
have to come later. 

MR. CHAIRMAN: I am laying 
stress on the proposal aspect. 

SHE [ S. V. GUPTE: Clause 17 says; 

"( l) The competent authority 
shall examine the report forwarded 
to i1 under clause (b) of sub-sec-
tion (1) and communicate to the 
LokI aI, within three months of the 
date Of receipt of the report the 
actic rl taken or proposed to be taken 
on t'.le basis ()f the report." 

By urhom it does not. 

Mit. CHAIRMAN: It may weH be 
that the proposal for action might 
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emanate from another sOurce and it 
is only the competent authority for 
communication. The proposal for ac-
tion wOUld be processed not by the 
Prime Minister himself but it may be 
processed by the authority whom you 
consider to be competent. The Prime 
Minister is the communication chan-
nel. 

SHRI SOMNATH CHATTERJEE: 
I find that item 45, List-III, covers 
this Bill, although I am not very 
sure of Entry 94 or 97. That is my 
personal view. Therefore, I ana 
not raising question of legislative 
competence, although you would have 
liked that the Parliament .would have 
no authority to legislate on Chief Mi-
nisters . According to me it appears 
that there is legislative compet~ce. 
The second point which is troublini 
me is the competent authority: SO far 
as the competent authority is COD-
cerned, I would request the Attorney-
General to tell Us about the compe-
tent authority which is mentioned in 
the Clause 2 of the Bill. Clause 2(a) 
(ii) says "such authority as may be 
prescribed". Whether the prescribed 
authority, the persona designata un-
der th;s law will be exercising the 
power of Prime Minister by any au-
thority may have to be described. 
Supposing under 2(8) (ii) anybodY, 
for instance, Chairman of the L.I.C. 
let us say is the prescribed autho-
rity. But as Chairman of the L.I.C. 
he will not have executive power. 
Therefore. what power will he exer-
Cise? What power will the Prime Mi-
nister, as the competent authority 01' 
the prescribed authority. under 
Clause 2. exercise? 

MR. CHAIRMAN: You have given 
me a gOOd point to take up. Now, 
what does exactly the competent au-
thority mean? Now, this is not 
clear from this Bill. Competent au-
thority is mentioned but what would 
be the exact nature of competence is 
not examined. When you interpret 
clause 17, yOU mean to interpret the 
competence to extend only to the 
communication channel. So, one of 



the If.1 unae in the Bill is that the 
compf·t ent authority is not defined 
'snd v'laat exactly does the competent 
authority mean? 

SHR" S. V. GUPTE: As for the 
definiti Dn, 1 would say that it is to 
be fOUl1d in Section 2 as to who the 
compeient authority is. That ans-
wer CB n only be found if the func-
tions 8 re assigned to him under the 
Act, H' .. t is in Clause 17 ot the Bill. 
There is nothing more than that. 
Now, J will read out Clause 17 (b) . 

"17 (l) (b). that all or any of the 
alle1 ations made in the complaint 
can be substantiated either wholly 
or partly, he shall, by report in 
writ ing, communicate his findings 
and recommendations to the com-
petellt authority." 

Now 'Nhat is the competent autho-
rity '51.' pposed to do and not to do? 

"(.I:) The competent authority 
sha] examine the report forwarded 
to i'. under clause (b) of sub-sec-
tion (1) and communicate to the 
Loki' aI, within'three months of the 
dati' of receipt of the report, the 
adi, h taken Or proposed to be 
tak' I j on the basis Of the report." 

That :, all that is given. Now, action 
to be uken 'by whom' is not indicated 
in the Act. Now, 1 will read further, 

.. (11) If the Lokpal is satisfied 
witt the action taken, or proposed 
to hI! taken on the basis of his re-
port under clause (b) of sub-sec-
tion 1 l). he ~h;)l1 close the case un-
der information to the complain-
ant ..... , 

"( ') The Lokpal shall present 
annl ally to the President a con-
solidded report on the administra-
tion of this Act. 

" (t) As soon as may be after the 
rece.:Clt of a special report under 
Bub-I.ection (3), or the annual re-
port under sub-section (4), the 
Pre.' dent shall caUSe a copy thereof 
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together with an explanatory me-
morandum to be laid ·before each 
House Of Parliament," 

Now, whatever is put on the table of 
the HOuse would be. the starting 
point. 

MR CHAIRMAN: Clause 17 may 
be made clear incorporating this 
point. 

SHRI S. V. GT,JPTE: As I under-
stand the Bill, what action is to be 
taken and where is not indicated ex-
cept that the HOltse will .be informed 
of the report, 

MR. CHAIRMAN: The point that I 
have raised is whether the proposal 
for action in the case of Chief Minis-
ters should emanate from th- Prime 
Minister. 

SHRI S. V. G UPTE: This Bill is. 
silent on thai su·bject. 

MR. CHAIRMAN: U the Bill is. 
silent, the ambiguity could be ex-
plOited both ways. Should not the 
Bill make it clear? Should not the 
competent authority be clearly defin-
ed? 

SHRI SOMNATH CHATTERJEE: 
Clause 2 deftnes who will.be the-
competent authority in respect of the· 
Chief Ministers and members Of the 
Council Of Ministers. In the Centre 
the Prime Minister will be the com-
petent authority. What will be the 
duty of the competent authority? 
Then there is this pOint. Will the-
Prime Minister exercise his powers 
under this Bill quo Prime Minister 
and head of the Government or as" 
persona designata. The Prime Minis-
ter's powers are laid down under the 
Constitution in Articles 74 and 77. 
Those powers do not relate to powers 
as competent authOrity under the-
Lokpal Act. Will he act in consulta-
tion with the Council of Ministers? 
To find out what the powers of the-
Prime Minister are, we have to go-
to the rules at business, Kindly take 
this anomalous position. Suppose it 
is the hon, Speaker 01 the Lok 



Sab';a. Whl:it are hi.; l~xecutive pow-
ers'! He has nO ;executive power at 
aU. 

MTI. CHAIRMAN: You are taking 
us 1.\) the second lap of the journey, 
Weare in the very first lap. To what 
does tU'le competence of the Prime 
Minister extend in this particular 
maLei? What is the extent Of his 
competence? 

SHRI SUNDER SINO.ti BHAN-
DARI: Comp~tent authority can be 
any person designa~ed' under the Bill. 
Even though he has no executive 
Power, he can get whatever power has 
to be exercised by him u'ilder this law, 
.Unless power has been given to him, 
he is nobody; he is just an individual. 

SHRI NARENDRA P. NATHWANI: 
,Though there is no express provision as regards the powel' of competent 
authority, it j" implicit. By implica_ 
tion, the competent authority is em-
powered to take action also. There is 
very firm indicatiOn as Mr. Chatterjee 
pointed out. The authority is des-
cribed as competent; he is also to 
examine it. Why should 'be examine 
it if he is merely acting as a post 
office. It is not stated in SO many 
words. The second question is whe-
ther he has to consult his cabinet or 
not. He need not consult his cabi-
net; according to me he is competent 
to take action in his individual capa-
city. 

SHRI S. V. GUPTE: Reading 
clauses 17 and 18 together, he does 
it in his individual capacity; he is 
perS01Ia designata. It is not in his 
capacity as Prime Minister. You find 
the indication in claUSe 18. He can-
not take al)y action himself. Clause 
17 also is there. He receives the re-
port. What he is told to do by the Bill 
is there in his individual capacity. 
What action has to be taken and who 
will take it is not indicated either 
expressly or by implication. 

MR. CHAIRMAN: The Attorney-
General says that the Prime Minister 
is only persona designata. Some hon. 
Member, sayS that any perlon can be 
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authorised. I am told that section 15 
of the General Clauses Act menlions 
the power to appoint any penon'to 
fill an office; it says .... , .. unless jt is 
otherwise expressly provided, Ilny 
such appointment if it is made after 
the commencement of this Act may 
be made either by name or by virtue 
of his office." 

SHRI SAUGATA ROY: While talk-
ing about the M.Ps. yesterday, the 
Attorney-General said that he was 
not sure where the jurisdiction as a 
private person ended and where the 
jurisdiction as a public man start~d. 
While conunenting on the competent 
authority, he said: 'I think the com-
petent authority is some sort Of a 
channel of communication, Gome me-
thod to give publicity to the thing.' 

This makes Us aU the more con-
fused. To my mind, it appears that 
this Bill covers twilight areas which 
have not been clearly defined. 1 
would like to know the Attorney-
General's opinion in this respect al to 
whether he WOuld agree with my opi-
nion that this Bill is irreparable and 
should be thrown out. 

MR. CHAIRMAN: This is a gene-
ral question which cannot ,be addrea-
ed to him. 

SHRI G. LAKSHMANAN: With 
respect to the competent authority. 
supposing there is a complaint in-
volving both the Chief Minister and 
the Prime Minister in the same case, 
who would be the competent autho-
rity? Therefore my point is that a 
person who comes under the purview 
of this Lokpal Bill should not be a 
competent authority to any person. 

SHRI C. M. STEPHEN: It is a 
point Which I raised and I have been 
seeking clarification. The clarification 
i!l not complete. 

MR. CHAIRMAN: The point Which 
he raised is that if ,both the Prime 
Minister and the Chief Minister haP-
pen to be accomplice in the same case 
or transaction, then who would be 
the competent authority? 



SHRI C. M. STEPHEN: It makes 
no difterence to me whether the 
Prime Minilter is appointed as the 
competent authority whether in his 
official capacity or as persona-desig-
nata. 

MR. CHAIRMAN: The proposal of 
the Government is that the Report 
would 'be sent to the Governor of 
the State. 

SHRI C. M. STEPHEN: To that 
also I have objections. To that I will 
come later. Now the question is, 
the Chief Minister is answerable to 
the Legislature or to the Governor. 
He holds offiCe at the pleasure of the 
Governor. He can be dismi8sed. by 
the Legislative Assembly. He 1a 
answerable to the State Legislature. 
The enquiry takes us to a stage in 
which a finding is given that the per-
son is guilty of some misconduct. Who 
is the person to take action is the 
question. Now could the Parliament 
legislate appointing somebody other 

than the authority stipulated under 
Ine Constitution viz., the Governor or 
the Legislative Assembly, and 
whether this is permitted under the 
'Cbnstitution is the question. 

The second question is this. In 
view of the provision under Article 
164, sub-Article (2) viz., the Council 
of Ministers have the collective res-
ponsibility to the Legislative Assem-
blies of the States, he can be called up 
at the bar of the Legislative Assemb-
ly, he can be made responsible 
and answerable to the Legislative 
Assembly. In view of this, I would 
like to know, whether a charge 

against him or an accusation against 
him can be brought before the bar of 
the Parliament, the House of the 
people or the Rajya Sabha. Cun he be 
called at the bar or in absentia can 
he be accused? I want a clarification. 
According to me, enquiry is perfectly 
allowed, absolutely competent. But 
any step beyond the enquiry, appoint-
ing anybody to take action, contem-
plating the taking of the action and 
placing things before the House of the 
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people and diacuuion on that-tb .. 
are all violative of the provislon of 
the Constitution so far as this lIP- " 
plies to the Chief MinUter. 

SHRI S. V. GUPTE: The point u 
thi& SinCe who is to take action UI not 
indicated, it has to be assumed that 
it may be taken by an appropriate 
authority. I can only deal with what 
is here. 

SHRI C. M. STEPHEN: Aslumia& 
that this clause is interpreted. to meaD 
that the person to take action iI the 
Prime Minister whether in his official 
capacity or . . . 

SHRI S. V. GUPTE: The answer is, 
if it does not amoWlt to interference 
with the Administration, then the 
Parliament UI entitled to enact as te , 
who should take action. The Prbiae 
Minister would simply receive the l'~ 
port and ..• 

SHRl D. P. SINGH: The Attorne1'-
General was pleased to say that the 
Prime Minister in such a situation 
would be merely like a post office and 
a channel of communication. Woul. 
the Attorney-General like to re-
consider his opinion to give some 
meaning to the words 'the authority 
shall examine'? Does it have any 
meaning? 

MR. CHAIRMAN: It is 1I0t only 
action but also proposal for action. ) 

SHRI S. V. GUPTE: It would still 
be within the power of Parliament to 
advise as to who will take action in 
respect of misconduct covered by the 
definition given in this Act, even in 
respect Of a Chief Minister. There is 
no fetter on that power. 

SHRI C. M. STEPHEN: If the 
Parliament proceeds to appoint some-
body to take action against tht! Chief 
Minister On the basis of misconduct 
committed by him in the discharge at 
his offiCial functions, the question iI 
whether Parliament has that compe-
tence. If you feel it has the compe-
tence, would you tell us which is the 
provision-except the residuary 
power-which gives Parliament that 
competence? 



SHRI S. V. GUPTE: I wUl put it 
-the other way. If we keep elelll' of 
breach Of privllege, i8 there an,. fetter 
on the power of Parliament? 

SHRI C. M. STEPHEN: Unle88 you 
'lihow the source of legislative power, 
yOU cannot legislate. Where is the 
source of legislative power a:cept 
under the residuary power.? 

MR. CHAIRMAN: The attention of 
the committee is drawn to the pro-
posed amendment by the government, 
i.e in page 10, after line 13, insert: 

"(6) where any special report 
made under sub-section (3) or any 
portiDn of an annual report made 
under sub-section (4) relates to a 
complaint against a person who Is 
or has been Chief Minister of a 
State, the Lokpal shall also forward 
a copy of such report or 8uch por-
iion of the annual report to the 
Governor of such State and the 
Govemor shall cause the ,lame to 
be laid before the HOUle or as the 
case may be the Houses of the 
legislature of the state." 

I have some difficulty because it 
'Comes after (3). Anyway, the inten-
1ion of the amendment seems to be 
quite healthy. The intention of this 
amendment would be incorporated in 
an appropriate way at an appropriate 
place. When we consider the Bill 
cl:mse-by-clause, we will take it up. 

SHRI C. M. STEPHEN: I am rais-
ing a question of law. The Gover-
nor's powers vis-a-vis the Legislative 
assembly and vis-a-vis the Council of 
Ministers are defined under the 
Constitution. He can have no more 
power than that. You are providing 
that the report may be sent to the 
Governor and he shall cause it to be 
laid before the legislature. Under-
What provisIon? The Governor vis-a. 
vis the legislative assembly has got 
certain powers. With respect to other 
powers, under Article 208 the legis-
lative assembly is the exclusive com-
petent authority to decide what paper 
must be considered, what mUit be 
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laid before the House etc. and on what 
diacUllion might take place. The 
Governor has no business to do It. 
Tbili is violative of the powers of 
the Legislative Assembly. It is en-
croachment of the powers of the 
Legislative Asll8mbly. Under what 
competence we can leglalate? UDder 
what powers can we legislate on that? 
That is the fundamental question I 
am raising. Can I not have a rep~ 
on this? 

lIOl CHAIRMAN: You wlll have a 
reply. The reply is there that what-
ever powers are not possessed by the 
President we are not livin, &n7 
powers to him. In the same direc-
tion. the Governor cannot be given 
the powers that he does not POl8eas. 
When we come to claulI8-by-claUie 
consideration, we will take up aU. 
these things. 

Now, let me go to the second as-
pect: whether the State legislature 
has got any source of power for 
legislation. 

SHRI S. V. GUP'I'E: Let US go back 
to the entries. You have the State 
List and then you have the Concur-
rent List. There is no entry f.or en· 
quiries in List II. So, take resort to 
Entry 45 of Concurrent List. But you 
have to keep in mind only Article 254 
which says that if there is repugnancy 
in what is being done by Parliament 
and the State Legislature as well 
under the same entry, then Of course 
the Parliament's law would prevail to 
the extent of repugnancy so that it 
the Chief Minister is brought it under 
the I..okayukt Act, then you have to 
see whether there Is any repu'gnancy 
and that repugnancy can also be 
avoided by taking the President's 
consent. Now, you take Article ~4. 
If there i.s overlapping, then Article 
254 can straightway be resorted to. 
Article 254 says: 

"254(1) If any provision of a law 
made by the Legislature of a State 
is repugnant to any provision of a 
law made by Parliament whi.ch 
Parliament is competent to enact, 
or to any provision of an existing 



law with respect to one of the 
matters enumerated in the Concur-
rent List, then, subject to the pro-
visions Of clause (2), the law made 
by Parliament, whether pass~d 
before or after the law maae 
by the Legislature of such state, or, 
as the caSe may be, the existing 
law, shall prevail and the law made 
by the Legislature of the State 
shall, to the extent of the repui-
nancy, be void. 

(2) Where a law made by the 
Legislature of a State with respect 
to one of the matters enumerated 
in the Concurrent List contains an'! 
provisi.on repugnant to the provl-
sions of an earlier Jaw made by 
Parliament or an existing law with 
respect to that matter then, tM 
law 80 made by the Legislature of 
such State shall, if it has been re-
served for the consideration of the 
President and has received his 
assent, prevaU in that State: 

Provided that nothing in this 
clause shall prevent Parliament 
from enacting at any time any law 
With respect to the same matter 
including a law adding to, amend-
ing, varying or repealing the law 
so made by the LegislatUre of the 
State." 

SHRI SOMNATH CHATTERJEE: 
The question that has been put to 
the Attorney-General is about the 
State's power. He has said that 
Entry 45 authorises a State Legis-
lature to pass a law like this if there 
is no Central law. But Entry 45 in 
List III confers powers on State 
Legislature to pass laws relating to 
inquiry for the purpose of any of the 
matters specified in List II or nl. 
Then we haVe to find out a matter 
specified in List II for the purpose of 
which an inquiry can be instituted. 

MR. CHAIRMAN: Where is it m . '-
tioned in Entry 45? The States' po,,-
should be found only in the St .. ; s 
List. 

SHRJ SOMNATH CHATTERJEE: 
Xiftdl1 see item 45 in the list-in-
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quiries etc. for the purpose of any of> 
the matters specified in Lists II, III. 

There one has to go through Liaf. 
II or List DI to find out what matter 
is specified in respect of which an 
inqUiry is made. Then we have to g~ 
into Lists II and III to find out which 
matter there is specified. It is not 
the general power we are concerned 
with. It must be a specified matter. 
'Specified' means specifically men-
tioned. 

MR. CHAIRMAN: But this Entry' 
does not say that in the case ot a 
State Legislature the power would be 
relatable to the powers included ill 
the State List. 

SHRI D. P. SINGH: Article 245-
says: 

"Subject to the provisions !;If this. 
Constitution, Parliament may make 
laws for the whole or any part of 
the territory of India, and the 
Legislature of a State may make 
laws for the whole of any part ot 
the State." 

Therefore, the function of the State 
is confined to making laws in respect 
of the State or a part thereof. 

MR. CHAIRMAN: Where is 1t? It 
does not say that. 

SHRI SOMNATH CHATTERJEE: 
The State Legislatures in this country 
do not have any residuary power of 
legislation as the Parliament has. 
Whether it is desirable or not, we are 
not on that. Like Entry 97 in List 1 
we do not have any similar entry with 
regard to any State List or Concur-
rent List. If you kindly come to 
Aaricle 246(2) and (3), it has 'been 
made very clear that there must be 
specified matters in Lists II and III 
with regard to which legislation can 
be cJone by a State. There is no resi-
duary power at all. Item 45 in List 
III says that the power to make a 
law relating to inquiry must be in 
respect of matters specified in Lists 
II and Ill. Therefore, we have to. 
go through Lists II and m to find out 
which mattera are specJAed. 



MR. CHAIRMAN: What do yOU 
specifically refer to in Article 246? 

SHRl SOMNATH CHATTERJEJ!:,: 
Article 246 makes it clear what is 
the !Specific power of the State Legis-
lature. It says: 

';(2) Notwithstanding anything 
in clause (3), Parliament, and sub-
ject to clause (1), the LqIslature 
of any State also, have power to 
make laws with resJ;lect to any of 
the matters enumerated in Llst m 
in the Seventh Schedule. 

(3) Subject to clauses (1) and 
(2), the Legislature of any State 
has exclusive power to make laws 
for such State or any part thereof 
with respect to any of the matters 
enumerated in :u..t II in the 
Seventh Schedule." 

MR. CHAIRMAN: But the stress is 
On the word "exclusive" matters. 

SHRI SOMNATH CHATTERJEE: 
With regard to matters enumerated. 

MR. CHAIRMAN: My doubt is that 
here is Article 246 which clearly says 
that the exclusive power would be-
long to the State in a certain matter 
when there is a concurrent power. 

SHRI SOMNATH CHATrERJEE: 
That is in List III. 

MR. CHAIRMAN: My doubt is that 
it is not mentioned there that res-
pectively a State would have such 
power only with regard to the 
items covered by List II. That 
is not mentioned there in Entry 45. 
Am I quite clear on this? When it is 
said that this is a jurisdiction of con-
current domain, in List III it is not 
mentioned that only this part of the 
domain would belong to the State and 
all that. 

SHRI SOMNATH CHATTERJEE: 
So far as the Concurrent List is con-
cerned, the State Legislature can 
operate 80 long as the field is not 
covered by Central legislation. If 
there is a Central law, the State 
Legislature cannot make a NPUtIWIt 
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law. Otherwise' it can. Suppose the· 
Lokpal Bill ia not passed by Central 
Parltament. Can the State legislature 
pass it? 

MR. CHAIRMAN: That is a ditter-
ent problem. Let me state the prob. 
lem before the Committee-the prob-
lem as I 8ee it. The first point is: if, 
in the first instance, the State lelis-
lature is able to enact a law which 
will involve the Chief Minister, then 
the law at the Central level may not 
even be neceuary. 

SHRI SOMNATH CHATTERJEE: 
On this, I haVe something to say. 

MR. CHAIRMAN: That power be-
longs to the State legislature. 

SHRI SOMNATH CHATTERJEE: 
That is what I am trying to raille. 

MR. CHAIRMAN: You are only 
referring to the situation arising, if 
the Jaw has been passed by the Cen-
tral legislature. 

SHRI SOMNATH CHATTERJEE: 
No, no. Item ~ confers a concurrent 
power on the Central and State Legis-
latures to make laws in 1'8spect of 
enqujries in respect of matters speci-
fied in lists LI and III. Therefore, 
even if a State legislature passel a 
law providing for enquiry, one has to 
scan lists II and III. Therefore, we 
have to point out which item in List 
II or list III in respect of which an 
enquiry is to be done, and see which 
item therein will authorize the State 
legislature to pass a law under item 
45. Unless you find out a subject 
specified there, even item 45 will not 
help. 

SHRI S. V. GUPTE: This question 
was discussed at some length yester-
day also, and Mr. Chatterjee is really 
emphasizing the words specifted in the 
entry. So, you must find an entry in 
list II or III which can be the sub-
ject matter of a legislation like thll. 
When construing item 9t, the same 
question came up before the Supreme 
Court for consideration. It 
Mr. Chatterjee looks it up, a part of 
his doubts will be resolved. 



'Onan interpretation of the entry, I 
'find this. It was considered whether :u should be limited to those subjects. 

SHRI SOMNATH CHATTERJEE: 
It will cover ancillary and allied 
matters. Of course, We are not deep-
ly concerned with it, because we are 
trying to make a Central law. I have 
my doubts whether the State legis-
lature can pass such a law. But we 
.are concerned only with the Central 
legislature. According to me, Cen-

,tral Parliament has this .power. 

SHRr S. V. GUPTE: This question 
will be raised at the appropriate place 
'ultimately, because there is no resi.-
duary clause. But the Supreme 
Court's decision is that it should not 
be confined to the topic. At the 
.moment, that is the decision. 

SHRI SOMNATH CHATTERJEE: 
Even then, you have to find out an 
enquiry somewhat connected with 
some item. I feel that the state 
legislature may not be held to have 
the same power. 

SHIH S. V. GUPI'E: At page 5 of 
the judgment, it is said that the words 
'for the purpose' indicate that the 
scope of the enquiry is not neces-
sarily limited to the particular or 
specific matters enumerated in any 
of the entries in the lists concerned; 
but may extend to enquiries into 
collateral matters which may be 
necessary for the purpose. 

SHRI SOMNATH CHATTERJEE: 
Let us find out whether even for 
collateral matters it will be relevant 
for the purpose. 

SHRI S. V. GUPTE: We will find 
out. The language used is: "for the 
purpose of legislation or otherwise, of 
those matters." If the construction 
put by Mr. Chatterjee is correct, it 
will be clear that the Lokayukt Acts 
are not within the powers of the 
State J'!sP.slatures. 

MR. CHAIRMAN: But the Home 
Minisb'" points out to me tmt there 

is the concrete and phySical fact of 
certain Lokayukt Acts having beeR 
enacted in some Of the States. 

This matter has now been discussed. 
to some extent for our purpose. We 
were only trying to find out whether, 
when the State legislature hu the 
competence to do it,. it is necessaJ7 
for the Central legislature to take up 
the responsibility. That was only 
one way of looking at the prdblom. 
So far as the competence of the Cen-
tral authority is concerned, there is no 
doubt. 

The Home Minister is also trying t. 
tell me that we should proceed in such 
a way that we achieve results. We 
will now proceed to item 10 dealing 
with the question whether the consent 
of the State legislature will be neces-
sary in view of Article 252 of the 
Constitution, for passing the Lokpal 
Bill providing for the inclusion of 
Chief Ministers etc. within its purview. 

SHRI S. W. DHABE: It is not cor-
rect to say that lists I and III specify 
the same thing. Suppose the miscon-
duct attracts certain privileges of 
Members of Parliament or of state 
Assembly. We are not discussing COl"-
ruption by a person. or an offence 
against the State; but corruption by 
a person who is occupying the position 
of Member of Parliament, Or a Minis-
ter-since We want to eliminate cor-
ruption. Therefore we are trying to 
define 'public man' with reference to 
the official position that he is occupy-
ing. If a person misuses s'uch a posi-
tion,. he will come under this. Undel' 
Article 194 there is power given for 
the Parliament and State legislatures 
to legislate for the privileges and im-
munities of Members. Certainly, this 
misconduct can be covered by the 
code of conduct; or a specific law can 
be made by Parliament or the Assem-
bly under Article 194. Item 39 is 
specHicany included in list IT. There 
is mention there of exclusive powel'l 
for the State legislatures to pass a law 
to deal with cases arising as a result 
of breach of privilege or immunity. 



Suppose some provisions of this Act 
iDfrinle upon item 39: then under the 
provision made under Article 249, 
Rajya Sabha should give consent in 
the national interest, to pass the legis-
lation with reference to list II: oth«-
wise, the consent of the State legisla-
ture ia necessary-which is to be given 
by its passing a resolution. ThC1'efore 
my question: will it not be necessary 
to go through the procedure of Article 
252, unless you want to go by Article 
249 and obtain the consent of Rajya 
Sabha? 

SHRl S. V. GUPTE: Article 252 
reads: 

"If it appears to the Legislatures 
of two or more States to be desir-
able that any of the matters with 
respect to which Parliament has no 
power to make laws for the States 
except as provided in Articles 249 
and 250 should be regulated in such 
States by Parliament by law ... " 

I do not see what bearing this article 
has on the suibject on hand. 

MR. CHAIRMAN: We have already 
covered up to question No. 10. We 
will now take up Question No. 11. 
Do you think that the definition of 
~e term "misconduct" given in the 
Bill is too wide? If so, what in your 
.pinion should be the definition? 

SHRI S. V. GUPTE: The clause 
reads: 

"A public man commits miscon-
duct-

(a) if he is actuated in the dis-
charge of his functions as such 
public man by motives of personal 
interest or other improper or cor-
rupt motives: or 

(b) if he abuses or attempts to 
abuse his position as such public 
man to cause harm or undue hard-
ship to any other person: or 

(c) if he directly or indirectly 
allows his pOSition as such public 
man to !be taken advantage of by 
any of his relatives or associates; 
or ... 

" ....... ". ... "'-

(d) if he fails to act in any case 
otherwise than in accordance with 
the norms of integrity and conduct 
which ought to be follOWed by the 
class of public men to which he 
belones·· ." 

Here the words are "actuated in the 
discharge of his functions ... by motives 
of personal interest or other improper 
Or corrupt motives". In all Civil 
Service- Regulations quite often the 
expression used is "a person is guilty 
of an unbecoming conduct". Be, this 
is more concrete. What is "unbecom-
ing" should depend upon the situation. 
Here the words are "actuated by im-
proper or corrupt motives"" a motive 
which is not proper. I think it is not 
wide. 

If it is abuse of position. it should 
be with the object of causing hann to 
other people. Then, clause (c), is 
"directly or indirectly allows his posi-
tion as such pubTfc man to be taken 
advantage of". It is not vague. Per-
haps part (d) is the most important 
one. 

SHRI CHARAN SINGH: We pro-
pose to delete it. 

MR. CHAIRMAN: How do you de-
fine the word "associates" in clause' 
(c) ? 

SHRI S. V. GUPTE: It has been de-
fined here to say "it includes any 
person in whom such public man is 
interested". 

MR. CHAIRMAN: Don't you con-
sider that it widens the scope very 
much? 

SHRI S. V. GUPTE: Because of the 
ramifications of family in India, re-
lationship must be decided in the con-
text of the situation. Suppose there 
is a cousin or nephew brought up in 
the family of the man. He is a rela-
tive undoubtedly. If you go by 
Hindu law, relationship goes up to the 
se'Venth degree. 

MR. CHAIRMAN: I am spe.kIn, 
ot "alSOCiatea". 



SHRI S. V. GUPTE: Whether he 
·would be interested in securing anY 
undue gain or favour to himself or to 
harm others must be interpreted in 
that light. It must be considered in 
the context of the object of this pro-
vision. 

MR. CHAIRMAN: I am a Minister 
and I am a party to a transaction 
which involves a man of the CPM, a 
party which is completely opposed to 
mt!. But I may have a friend in that 
party and my action may benefit that 
friend in that party. Would he be-

. come an associate? Even if he is not 
considered an associate, he must be 
brought under the net. So, what is 
the special significance attached to the 
word "Ilssociate"? He does not hap-
pen to be an associate of mine and 
belongs to a party which is completely 
opposed to mine, but he is a friend 
of mine. He cannot by any stretch 
of the term be called an associate, 
because he has not been associating 
with me in my activities. but is only 
a friend of mine. So, is any special 
purpose servea by bringing in the 
word "associate"? 

SHRI SOMNATH CHATTERJEE: 
·The definition is not exhaustive and 
it only says: "Associate" in relation 
to a public man includes any per-
son ... Therefore. anybody and every. 
body ean be brought in. 

MR. CHAIRMAN: So, what is the 
purpose served by having "associate"? 
Why not merely have the word "rela. 
tive". Anyone who gets an undue 
advantage from me may not be an 
asso!"iate of mine necessarily. 

SHRI S. V. GUPTE: Suppose you 
say "a person interested". 

SHRI G. LAKSHMANAN: Suppose 
a hundred people work for my elec-
tion, They are all my associates. It 
it a very wide and dangerous term. 
It mould be deleted. 

MR. CHAIRMAN: I want to know 
whether from the l~J~;ll point of view 
any particular purpose is served by 

. includinl the word "associate". 
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SHRI S. V. GUPTE: I think the 
purpose is to spread the net wide. 
First of all, the word "associate'" 
would take in a person like a partner 
who would otherwise 10 out. Simi· 
larly if you construed the word "rela-
tives" very strictly. a number of them 
would be left out. 

MR. CHAIRMAN: Or. you can say 
"anyone who benefits". 

SHRI S. V. GUPTE: "Anyone in 
whom he is interested", 'Snd that in~ 
terest will be spelt out !by the fact 
that he stands to gain . 

SHRI KRISHAN KANT: I draw 
your attention to part (c). A Member 
of Parliament or a Member of a 
Legislature from morning to evenIng 
goes on signing certificates about 
scheduled castes, for getting conces-
sions in schools, passports etc. and the 
wording is "I have known this person 
for more- than two years", but most 
of them are not known to him at all. 
It is giving an advant'Sge to a certain 
person. Is this misconduct or not? 
The wording here is "any person in 
whom such a public man is interested". 
I am interested in my voter, to get 
his vote. I do not want to antagoni-
se him. 

SHRI S. V. GUPTE: That is not 
meant by the word "associate". It 
refers to a kind of relationship sp-
read over a period with a person who 
is not a relative. 

SHRI KRISHAN KANT: I can 
tell you that all these MPs and MLAs 
sign false certificates, that they have 
known such and such a person for 
more than two years. It is morally 
a bigger misconduct. 

SHRI DEVENDRA NATH DWI. 
VEDI: Two questions have been ad-
drc·ssed to ·the Attorney-General 11 (a) 
and ll(c). There are two 'aspects to 
this question of definition. We are 
defining ''misconduct''. If it is pro-
ved,. then somebody might go to jall. 
For all practical purposes this is a 
penal law and, therefore, it should be 
defined in such a way that we make 



:sure that acts which are not specified 
here or are not meant to be punished 
are not interpreted by any court of 
law as coming within the purview of 
.the word "misconduct", 

The second aspect is more important. 
Yesterday and today several questions 
have been addressed to the Attorney-
,General. They show that there is an 
underlying fear that this Bill may 
-come in the way of the legitimate dis-
,charge of the functions of Members of 
Parliament or affect their privileges. 

In regard 110 privileges, the Attor-
.ney-General gave his interpretation 

i yesterday, but I would like to draw 
, his attention to the whole concept o{ 
~:privlleges. It is not as if by claiming r privileges, Members of Parliament 

want to be trea ted as a special pri-
vileged class. Privileges have nothing 
to do with the personal privileges of 
the Members of Parliament. Very re-
cently a Select Committee of the 
House of Commons had something 
'very relevant to say about the whole 
-concept of privileges, and against the 
background of what has been said 
hl're, 1 think we should e-x:amine this 
whole question of privilege again. It 
jg not 'a question of any Member of 
Parliament wanting to be above the 
law. 

The Report of the Select Committee 
';~ays: 

"Your Committee have reached 
the conclusion that the word 'pri-
vilege' has, in modem times, acquir-
ed a meaning wholly different from 
its traditional pnrliamentary conno-
tation. In consequence" its use could 
('onvey to the public generally the 
false impression that Members are, 
"and desire to be, a privileged class. 
It is out of keeping with modern 
ideas of Parliament as a Dlace of 
work and of the status of its Mem-
'bors as citizens who have been 
elected to do within that place of 
work their duty <IS representatives 
"Of thOse who elected them. Your 
'Committee cannot too stronily em-
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phasi7.e the fun:lamentul principle 
that privileges are not the preroga-
tive of Mp.lnl~ers in thei: personal 
capacitie.s. In so far as the House 
claims and Members enjoy these 
rights and immunities which are 
irouped under the general descrip-
tion of privileges, they are claimed 
and enjoYed by the House in ita 
corporate capacity and by its Mem-
bers on behalf of the citizens whom 
they represent. YOur Committee, 
therefore, strongly favour the dis-
continuance of the use of. the term 
'priVilege' in its traditional parlia-
mentary sense." 

What this Committee says is that it 
is not as i'f Members of Parliament 
need some immunities, some privileges 
so' that in the eyes of law they may 
be treated differently. But the que.-
tion is very simple one. We, the 
Members of Parliament, have to per-
form certain functions. Let '811 the 
provisions of Indian Penal Code and 
Anti-Corruption Act 'be applicable to 
us if· in the discharge of our duties 
We do certain things which are viola-
tive of the law. The question is that 
here we are evolvin, an institution-
the institution of Lokpal-which t. 
being given a power which is un-
known in any democracy in the world, 
No democracy in the world so far hu 
authorised Lokpal, Ombudsman or any 
institution to examine the misconduct 
of the legislators. We are going to do. 
it for the first time in this. This Bill 
involves certain fundamental ques-
tions. This was referred to the Select 
Committee; otherwise it would have 
been passed in the normal course by 
the two Houses of Parliament 
and in the deliberations in the 
Select Committee, we have invited 
the Attorney-General not as an 
advocate but as a jurist. not somebody 
who represents the viewpoint of the 
executive branch of the Government 
but to help the executive branch of 
the Government in enacting the l'8w. 
We are framing a law. We want to 
be clear about certain basic concepts 
as well RS whether Section 3 as pre-
sently worded. miltht be fnterpreced 



by any court ot law in a manner as 
to impinge upon the powers and pri-
vileges conferred on Us by the Consti-
tution of India. Now, I want to ask 
a very specific and pointed question. 
Axe We justified in having the fear 
that the defini1ion is so loosely worded 
that there is a possibility of ariy court 
of law interpreting misconduct in a 
manner as to effect some of the actions 
which we take in the legitimate dis-
marge of our func1ions? 

SHRI CHARAN SINGH: No such 
matter will go before the Court. 

SHRI DEVENDRA NATH DWI-
VEDI: I stand corrected. I did not 
mean court. Ultimately the Prime 
Minister or somebody appointed by 
the Prime Minister will be the com-
petent authority. It might be the hon. 
Home Minister, this Home Minister or 
future Home Minister. 

MR. CHAIRMAN: You are compro-
mising on a position which I would 
not allow you to do. What I mean is 
that you are only speaking about 
action to be taken in a court of law. 
There can be an outside authority 
which can even comment upon the 
rights and privileges of Members of 
Parliament. So, you are compromis-
ing on that account. 

SHRI DEVENDRA NATH DWI-
VEDI: Alter all, the decision as to 
whether a given complaint is to be 
referred to thc Lokpal or not is to be 
taken !by a certain person because 
once he decides 10 refer a certain 
matter to thc Lokpal, that Lokpal will 
examine whether there is any case of 
misconduct or not. There is always 
a danger that this might be done with 
malice. The Prime Minister or the 
Home Minister may refer to it with 
malice and the poor Member of Par-
liament who decides to pull the ears 
of the Minister in the Parliament, will 
be hauled up before the Lokpal I 
want the hon. Attorney-General to 
give his views about the real purport 
Gf Article 105 of the Constitution. 
What really he visualises to be the 

philosophy underlying Axticle 105 ot 
the Indian Constitution? And to-
what extent the privUeges, the im-
munities and the powers of the Mem-
bers of Parliament go? 

MR. CHAIRMAN: So far as the 
second question is concerned,. I can 
only address it to the Attomey-
General if, I think, as Members of 
Parliament, we do not have sense 
enough in understanding all the pri-
vileges, immunities and so on. 

According to the Constitution, the 
Attorney-General is to advise the Gov-
ernment.· It may well be that even 
in the drafting Of the Bill, he might 
be consulted. What I am saying is· 
that nowhere in the Constitution it is 
mentioned that the Attorney-General 
will advise the Parliament. Article-
76(2) says: 

"It shall 'be the duty of the Attor-
ney-General to give advise to the 
Government of India upon such 
legal matters, and to perform such 
other duties of a legal character, as 
may from time to time be referred. 
or assigned to him by the President-
the President means the Govern-· 
ment-and to discharge the func-
tions conferred on him by or under 
this Constitution or any other law 
for the time :being in force." 

Then, there is article 88 which says: 

"Every Minister and the Attorney-
General of India shall have the right 
to speak in, and otherwise to take 
part in the proceedings of, either 
House, any joint sitting of the Hous-
es, and any committee of Parlia-
ment of which he may be named a, 
member, but shall not 'by virtue of 
this article be entitled to vote." 

Here, the Home Minister can help us 
in securing the presence of the Attor-
ney _General. The House cannot dO' 
that unless the Government agrees to 
that. It is not left to the discretion of 
the Speaker. Once I moved an amend-
ment to the Rules of Procedure to 
the effect that it should be also left to-



the discretion of the Speaker, that is, 
if the Speaker thinks that at a parti· 
cular stage, the Attorney.General 
should be invited to come, he should 
be empowered to get him. 

WOUld you like to answer the point 
raiseCl by Mr. Dwivedi? 

SHRI S. V. GUPTE: Yesterday, we 
discussed all that, whether a privilege 
is involved. I said, no. 

About the concept of the office of 
the AttorneY-General, even an ordi-
nary lawyer. when he appears in 
court, is not supposed to identify him-
self with the litigant but to assist the 
court. The Attorney-General is 
appOinted by the Government. But 
it is a very narrow concept of the 
office of the Attorney-General to say 
that he can only speak on behalf of 
the Government. He is' entitled to 
interpret the Constitution. 

MR. CHAIRMAN: Article 88 says 
about the participation of the Attor-
ney-General in the proceedings of the 
House. That does not mean, it is on 
behalf of the Government. The Attor-
ney-General has also said that. So, 
we have got now a conception of the 
functions of theA:ttorney-General 
very clearly in our mind. The Home 
Minister has also been kind enough 
to say that if his presence is required, 
his presence can be made available 
to the House. 

SHRI CHARAN SINGH: He has the 
right to attend the House. 

SHRI S. V. GUPTE: Although he 
has got the right, as a matter of con-
vention, he does not get involved in 
the day-to-dal' arguments during the 
debate in the House. If he is invited, 
he brings a fresh mind on the subject, 
if has one, 

SHRI B. SHANKARANAND: I 
want to put a question. Clause 3 (1) 
(e) says: 

''If he directly or indirectly 
allows his -position as such public 
man to be taken advantage of Iby 

any of his relatives or associates 
and by reason thereof such relative 
or associate secures any undue gain 
or favour to himself or to another 
person or causes harm or undue 
hardship to another person." 

It says, "such relative",_ not a public 
man, There is a difference. Undue 
gain or favour is secured or supposed 
to be secured by such person who is 
either a relative or an. associate, 
without direct involvement of the 
public man. 

SHRI S. V. GUPTE; If you read the 
first sentence, the whole thing will 
be clear. 

SHRI B. SHANKARANAND: Whe-
ther a public man can be involved 
without any motive or intention. The 
public man may not have any motive 
or intention to help anybody. 

MR. CHAIRMAN: He says that 
there must be an element of partici-
pation of that public man in that 
transaction. 

SHRI B. SHANKARANAND: We 
are not to presume many things. We 
are not to go only by the opinion of 
the Attorney-General. 

MR. CHAIRMAN: We shall exercise 
our own judgment when We come to 
clause-by-clause consideration. The 
interpretation given by the Attorney-
General indicates that if the associates 
are lett out, then the definition would 
be much wider. We would not be 
making the definition narrower,_ if we 
leave out the associates. We will con-
sider that matter when we come to 
this. If it is dropped, then it would 
become much wider. That is what I 
said. I am quite clear about it. 

DR. V. A. SEYID MUHAMMAD: 
Corruption is defined under Clause 
2 (c) • that is, corruption under the 
Penal Code and Prevention of Corrup-
tion Act. Now you see Clause 3(e). 
From (a) to (d), they do not come 
under corruption. 

SHRI S. V. GUPTE: What is corrup-
tion under (e) is also misconduct. 



DR. V. A. SEYID MUHAMMAD: 
That is true. Can yOU say under 
some law which is an offence? 

SHRI S. V. GUPTE: You are setting 
model for the conduct of public men. 

DR. V. A. SEYID MUHAMMAD: 
Under the Indian Penal Code" a man 
has got the benefit. You see chapters 
11 and 12 of the Indian Penal Code. 

SHRI S. V. GUPTE: Assuming some 
thing new is put on a par. 

MR. CHAIRMAN: Point 12. 

SHRI S. V. GUPTE: Now that hap-
pens. 

MR. CHAIRMAN: After the report 
is presented, then some action might 
ensue in a court of law. Now if the 
action is to be taken from the lowest 
court to the highest court, would it 
be in conformity with the status of the 
Lokpal that his report should be taken 
up from the lowest court to the highest 
court? 

SHRI S. V. GUPTE: The ambit is 
totally different. This is in a sense 
to find out whether there is any case 
and what recommendation should be 
made. But if he is actually guilty of 
an offence which also comes under the 
Indian Penal Code, then it has to be 
processed through all courts. It has 
nothing to do with the status of the 
Lokpal. 

MR. CHAIRMAN: Supposing the 
Lokpal comes to a conclusion that a 
p1'ima facie case exists for action. You 
go to the lowest court to find out 
whether there is a case or not and the 
court pronounces its verdict that t'aere 
is no prima facie case. 

SHRI S, V. GUPTE: Supposing the 
court says that he is not guTIty. Does 
the Lokpal suffer an eclipse? This is 
a judicial process which must take 
place. 

MR. CHAIRMAN: May I draw your 
attention to the election petition only 
in regard to the High Court? Earlier 
the election petition could be taken up 
in a lower court. But now the elec-
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tion petition can be taken up only in 
the High Court. Could any provision 
of that kind be made so that the 
authority of the Lokpal does not suffer 
an eclipse? 

SHRI S. V. GUPTE: It is not a 
question of norms being established in 
the case of puiblic servants. The High 
Court should be made responsible for 
this prosecution or any other action 
which is warranted. The nonnal law 
of the land must take its course. 

MR. CHAIRMAN: Point 13. 

SHRI S. V. GUPTE: Normally the 
writ would not lie due to lack of 
jurisdiction. 

MR. CHAIRMAN: For any other 
purpose, again the High Court issues 
a writ. 

SHRI S. V. GUPTE: It is nothing 
more than a recommendation: it is 
not a judgment; it is nat a detenni-
nate finding. It is only a tribunal,. not 
even a court. It is a tribunal in a 
truncated form. Its pronouncement is 
no judgment which is effective, there-
fore that matter cannot be made justi-
ciable in a court of law. What can 
be said by anyone? He can challenge 
the vires of the Act. 

MR, CHAIRMAN: It suffers a 
damage. 

SHRI S. V. GUPTE:' There is no 
definite judgment or order against a 
person. 

SHRI NARENDRA P. NATHWANI: 
A prima facie case is made out of the 
factual position ot a person on the 
ground of lack of jurisdiction because 
of the prOVisions of law and violation 
ot the principle at natural justice. 

MR. CHAIRMAN: The hands ot the 
Lokpal can 'be straightened by any 
court if it comes to judgment. 

SHRt S. V. GUPTE: Unless there is 
jurisdiction, the court does not sit in 
appeal. 

SHRI B. SHANKARANAND: In 
view Of what the Attorney-General 
says about the nature of the decision 
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or recommendation or finding of the 
Lokpal, does it follow that an appeal 
will not lie under article 136 to the 
Supreme Court? 

SHRI S. V. GUPTE: It is no more 
than a report. This particular forum 
does not decide whether he is guilty 
or not. 'Appears to be guilty'; that is 
what it comes to nothing more than 
that. An &ppeal under article 136 
will not lie at all. 

MR. CHAIRMAN: Then We come 
to Qn. 14. If any action taken by 
Government does not satisfy any mem_ 
ber of public, would the member of 
public be entitled to <3Ue in court, or, 
the matter would end with Govern-
ment action, or, would the present 
practice that only an affected person 
can go to court would apply in this 
case also? Suppose Government takes 
a~on on the report of Lokpal, but the 
action is not considered to be adequate 
by a member of public. A particular 
person happened to be a Minister and 
he had amassed 8 great deal of wealth. 
He has to be made to disgorge all that 
wealth and so on. What the Govern-
ment has succeeded in doing is that 
he has been made to resign. It any 
member of public feels that the action 
taken by the Government is not ade-
quate, can he go to court? 

SHRT S. V. GUPTE: That would 
depend on the nature of the finding 
and whether he has been found guilty 
of corruption under the Prevention of 
CorruptiOn Act. And who can initiate 
action? Tn most matters action can-
not be taRen on a private complaint .. 

MR. CHAIRMAN: Then would the 
present practice that only an affected 
person can go to court apply in this 
case alSO? 

SHRI S. V. GUPTE: That Is the 
normal course. 

MR. CHAIRMAN: Can a member 
of the general public go to court? 

SHRI S. V. GUPTE: He has no 
cause of action in a court of law. 

MR. CHAIRMAN: When you are 
dealing with 11 matter like corruption, 

a matter of sufficient public imJort-
ance .... 

SHRI S. V. GUPTE: The matter of 
public importance cannot be handled 
by any individual unless he is alll'iev-
ed, there would be no remedy. 

MR. CHAIRMAN: If, in terms of 
the report of the Lokpal, it warrants 
a more severe action than has been 
taken by the Government .... 

SHRI S. V. GUP'rE: The question 
is whether any private individual, 
irrespective of what the Government 
does or does not do can go to a court 
and say that he is guilty of corrup-
tiOn and should, therefore, be sentenc-
ed. The report by itself would not be 
the material for that. 

MR. CHAIRMAN: Well, action may 
be political through Parliament itself 
because the report will come before 
ParHament. There CRn be a political 
remedy in Parliament, but there can-
not be a judicial remedy. 

The last point. Under clause 22 of 
the Bill, provision is specifically made 
for appeal in High Court. There is 
no mention of any judicial remedy 
available to a person aft'ected by the 
report Of Lokpal. Even if it is not 
available through the law-and the 
Bill is silent on this point-would not 
any remedy be available to such a 
person even for the vacation of an 
adverse remark against him? 

SHRI S. V. GUPTE: It is not a 
judgment at all. That is not a 
matter for a remedy. 

MR. CHAIRMAN: That would de-
pend on the nature of the report or 
finding, whether it would :be justici-
ablp. or not. We can interpret it in 
our own way. 

SHRI B. SHANKARANAND: pleaSe 
refer to Clauses 4, 23 and 27 of the 
Bill. These Clauses confer certain 
rights or powers on the President; 
they give him some authority to act. 
Clause 4 gives him the authority to 



• ap,pent the LokpaL Clause 23(1) 
says: 

"The President, by notificAtion in 
the OtHelal Gazette and after con-
sultation with the Lokpal, confer on 
the Lok,al such additional functions 
in relation to the eradication of 
corruption as may be specified in 
the notification." 

Clause 23 (2) says: 

"The President may, by order in 
writing and subject to such condi-
tions or limitations as may be spe-
cified in the order, require the 
Lokpal to inquire into any allega-
tions of misconduct specified in the 
order .... " etc., etc. 
Clause 27 says: 

"The President may by notifica-
tion in the Oftlcial 'Gazette, make 
rules tor the purpose of carrying 
into effect .... " etc. 

Here the President will be acting 
BUO motu, not on the advice of the 
Council of the Ministers. In my view, 
these provisions amount to a sort of 
amendment to the Constitution .... 

MR. CHAIRMAN: This point was 
raised yesterday. 

SHRI B. SHANKARANAND: Yes-
terday it was only in respect of the 
limited scope of acting as the com-
petent authority against the Prime 
Minister. Now I am speaking on very 
important provisions of the Bill, 
whether the President can appoint 
the Lokpal without the Constitution 
being amended. The President has 
no such authority unless the Consti-
tution is amended. Under the 
Constitution as it is now, the Presi-
dent is empowered to appoint the 
Chairman and other members of 
the Union Public Service Commis-
sion, to appoint the Comptroller and 
Auditor-General Of India, to appoint 
the judges of the Supreme Court, to 
appoint a Commission to report on 
the administration of scheduled areas 
and scheduled tribes, to appoint a 
Commission on Oftlcial Language, to 

appoint a CommiSsion to investigate 
on the conditions of the backward 
classes, etc.; all theSe are provided in 
the Constitution. 

MR. CHAIRMAN· The point is 
taken note of. . 

SHRI B. SHANKARANAND: Let 
me make myself clear. How can you 
make the President competent to act 
suo motu under Clause 231 This 
Would be a sort of amendment of the 
Constitution without actually amend-
ing it. Can you empower the Presi-
dent under ordinary statutory laws? 
This is going to ,be struck down by 
the court. We cannot give him 
power without amending the Consti-
tution. 

MR. CHAIRMAN: There is no dis-
agreement on the point that the 
President should not be c10thed \fith 
any powers not contemplated by the 
Constitution. 

SHRI B. SHANKARANAND: I 
want the opinion of the Attorney-
General as to whether the President 
can be given additional authority and 
power by an ordinary statute or 
whether it can be done only by 
amending the Constitution. 

SHRI S. V. GUPTE: There is no 
objection: it has been done time and 
again-for example, in the case of the 
Universities Act and several other 
Acts. It really implies that as a 
person who makes the appointment 
he acts on the advice of the Council 
at Ministers. It must mean that 
otherwise the Han. Member is right 
that you cannot give him powers 
which are not within the framework 
of the Constitution. 

MR. CHAIRMAN: Now, we must 
thank the Attorney_General for 
giving us so much of his valuable 
time. 

Your assistance has been very 
valuable and fruitful. 

Thank you. 
(The Committee then ad;ourned) 

GMGIPMRND-LS 1-2755 LS- 17-2-78-1125. 
'''r" 


