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Title:Moved the motion for consideration of the High Court and Supreme Court Judges (Salaries and Conditions
of Service) Amendment Bill, 1998. (Not Concluded)

THE MINISTER OF LAW, JUSTICE AND COMPANY AFFAIRS AND MINISTER OF SURFACE
TRANSPORT (SHRI M. THAMBI DURAI): I beg to move:

"That the Bill further to amend the High Court Judges (Salaries and Conditions of Service) Act, 1954 and the
Supreme Court Judges (Salaries and Conditions of Service) Act, 1958, be taken into* consideration."

As you are aware, when an officer of the State Judicial Service is appointed as a Judge of a High Court, his leave
account 1s regulated under the provisions of the High Court Judges (Salaries and Conditions of Service) Act,
1954. Accordingly, a judge 1s entitled to carry forward only the leave earned to the extent of 240 days. He s,
however, not entitled to carry forward the half pay leave in his leave account in the Judicial Service.

15.49 hrs (Shri Khagapati Pradhani in the Chair)

Representations have also been received from some judges, requesting for a provision in the High Court Judges
Act to enable them to avail the benefit of carry forward of half pay leave. The carry forward of half pay leave is
permissible to officers of All India Services. In view thereof, it is proposed to make a suitable amendment to the
High Court Judges Act to provide for the same. Similarly, the Registry of the Supreme Court has requested for
deleting the restrictions of 240 days for the carry forward of leave on full allowances when a Judge of High
Court 1s elevated to the Supreme Court. It is proposed to accede to the request and the restriction of 240 days
provided under section 4(2)(a)(111) of the Supreme Court Judges (Salaries and Conditions of Service) Act, 1958,
1s proposed to be done away with.

A High Court Judge or a Supreme Court Judge is entitled without payment of rent, to the use of official
residence. Where a Judge does not avail himself of the use of such residence, he is paid every month an
allowance, that is, Rs.2,500 per month in the case of a Judge of a High Court and Rs.3,000 per month in the case
of a Judge of the Supreme Court. Although there has been steep increase in the market rent of the houses, the
allowances payable to the Judges in lieu of official residence, has remained static since 1986. This acts as a
serious disincentive for Judges to occupy their own houses and accept the facility of House Rent Allowance
(HRA). Few State Governments have to make appropriate residences available to Judges at much higher costs.
Accordingly, it is proposed to increase HRA to Rs.10,000 per month in respect of the High Court and Supreme
Court Judges, at a flat rate. Many of the State Governments have favoured the raising of HRA for the High
Court Judges to Rs.10,000 per month.

The rates of pension of the Judges of High Court and Supreme Court were last enhanced with effect from the 1st
November, 1986 by the High Court and Supreme Court Judges (Conditions of Service) Amendment Act, 1986.
The Fifth Central Pay Commission recommended revision in the pensionary benefits of the Central Government
employees including the members of All India Services. The revised pension rules have come into force on the
first day of January, 1996. In view of foregoing, a necessity is felt to increase the pension, additional pension and
maximum pension of the Judges of the High Courts and the Supreme Court. The rate of revision of pension has
been taken as 3.25 times universally in respect of all retired Judges w.e.f. 01.01.1996.

It is also proposed to enhance the entitlement of family pension from fifty per cent to sixty per cent of the
pension admissible to a Judge up to the age of sixty-five years of such Judge, had he survived, or first seven
years after his death, whichever is earlier, and thereafter from twenty-five per cent to thirty per cent of his
pension, subject to a minimum of Rs.1,275 per month, on the analogy of the recommendation of the Fifth Pay
Commission.

In the case of a Judge who has been elevated from the Bar, the existing provision provides for computation of
Death-cum-Retirement Gratuity amounting to 20 days salary for each completed year of service, unlike on half-



yearly basis applicable to in the case of a Central Government employee. It is now proposed to grant ten days
salary as gratuity for each completed one-half year of service.

It is also proposed to remove the ceiling of Rs.8,000 per annum as special additional pension in compliance with
the order dated the 20th January, 1991 of the Supreme Court of India in the matter of Justice M.L. Jain versus
the Union of India.

I hope the Bill will receive the wholehearted support of the House.

MR. CHAIRMAN : Motion moved:

"That the Bill further to amend the High Court Judges (Salaries and Conditions of Service) Act, 1954 and the
Supreme Court Judges (Salaries and Conditions of Service) Act, 1958, be taken into consideration."

* Moved with the recommendation of the President.
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The person travels right from Bastar. He has to travel 600 kilometres and when he reaches the High Court at
Jabalpur, he finds that the case is adjourned. I think the hon. Minister should look into this point. Adjournment
should be given on reasonable grounds and not on flimsy grounds. It should be seen whether the judge is
available or not and if he would not be available, then he should not give the date. This has to be seen very
seriously because many persons are affected and because of this reason, three crore cases are pending. The hon.
Minister may agree that a lot of cases are pending and they have always been discussed in the Judges
Conference also but no action has been taken by the judges of the Supreme Court and those of the High Courts.
You will find that a number of cases are pending in the lower courts also. The plea which is always given is that



they are short of judges. I would like to tell the hon. Minister that we are not against enhancing the salaries and
allowances and we do not have any grudge about that. But as a matter of fact, they should see to it that their
primary duty is to give justice and if justice is delayed, justice is denied. We all know it and we always
pronounce it every time.

So, may I know from the hon. Minister the action which is being taken in this regard, though this Bill is not
concerning the duties of the judges? This 1s a simple Bill enhancing their salaries and allowances only. There are
certain amendments also. But when we discuss all these things, we should also discuss the duties of the judges in
this august House. At times, they are failing in many cases. Very recently, in the case of issue of LPG coupons, it
has happened like that.
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They should abide by that. They should know that the Lok Sabha has passed the resolution and has taken a
decision in the matter. They should not interfere unnecessarily because it has been found that they are interfering
everywhere. I do not say that they are not performing their duties properly. But there are crores of cases which
are pending in the courts. We must get justice from them. We do not have any grudge in enhancing the salary
and allowances as is contained in the Bill.

So, I support this Bill. I would request the hon. Minister to look into the matter and tell the judges in a proper
forum that they must perform their duties properly.

MR. CHAIRMAN : Mr. Home Minister.

PROF. P.J. KURIEN (MAVELIKARA): Mr. Chairman, Sir, the hon. Speaker has allowed me five minutes. [ will
strictly obey the Chair. First of all, I assure you that [ will take only five minutes.

MR. CHAIRMAN: Now, Vaidya Vishnu Datt to speak.

PROF. P.J. KURIEN : Sir, have you called me? At Four of the Clock, we have to take up the Discussion under
Rule 193.

MR. CHAIRMAN: According to that only, I called the Home Minister.

... (Interruptions)

PROF. P.J. KURIEN : The hon. Speaker has kindly allowed me five minutes. My name was there yesterday. All
the names were exhausted yesterday. All the Members were allowed to speak. I was not allowed. So, I requested
the hon. Speaker and the hon. Speaker has said that I would be given five minutes time before the Home
Minister's reply...(Interruptions)

SHRI MOTILAL VORA (RAJINANDGAON): Sir, when the hon. Speaker has allowed, please allow him. The
hon. Home Minister has no objection to it. You can allow him...(Interruptions)

17.11 hrs
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SHRI AJAY CHAKRABORTY (BASIRHAT): Madam, the High Court and Supreme Court Judges (Salaries and
Conditions of Service) Amendment Bill which has been moved by the hon. Minister is in regard to increase the
facilities, salaries, pension and other things for the Judges of the High Court and also of the Supreme Court. We
have no objection to that because the Judges of the High Court are holding the highest post of judicature of the
States concerned and the Judges of the Supreme Court are also holding the post of the highest judicature of our
country.

Madam, while we are discussing this Bill in this House, | want to draw the attention of this august House to the
serious problem of the judicial system of our country. No doubt, the Judges and Courts are the watchdog of our
Constitution. Sometimes they are protecting the rights of the common people; sometimes they are protecting the
common people from the arbitrary act of the Executive and the police authority. But I am sorry to say that now
some tendency has grown up in the mind of the Judges; off and on they are interfering with the acts of the
highest sovereign authority. Sometimes they want to malign the acts of the Parliament and sometimes they are
interfering with the functional acts of the Parliament and they are also challenging the authority of the highest
sovereign authority of our country. Thus, I am sorry to say that the tendency has grown up in the mind of the
Judges of the High Court and the Supreme Court. They want to malign us.

We are paying the highest respect to the judges and they should also pay respect to the sovereign authorities.
Another problem is that there are so many vacancies in the different courts, from the lower courts to High Courts
and Supreme Court. Though the ratio of the judges per million population of our country is the lowest in the
world, it is the duty of the Government to come forward and take some measures to fill up the vacancies
immediately.

Shri Moti Lal Vora and another hon. Member has mentioned before the House about the long pendency of the
cases. Lakhs of cases are pending in the different High Courts and in the Supreme Court. If you come before a
court for redressal, then you have to wait till the next generation. Nobody knows when these cases will be
disposed of by the judges of the High Courts, the Supreme Court and the other courts also.

In this regard, our hon. Rashtrapatiji has expressed deep concern also while inaugurating the seminar on
“Judicial Reforms' organised by the Supreme Court Advocates-on-Record. As far as I can remember, our hon.
Minister, Shri Ram Jethmalani, the leading lawyer of our country, was also present in that seminar.

Madam, with your permission, I would like to quote some relevant portions of the observations made by our
hon. Rashtrapatiji.

"He also expressed deep concern over a backlog of 30 million cases in various courts across the country and said
the executive and the judiciary must apply their minds more seriously than hitherto in order to tackle this arrear
of cases. Each of the 30 million arrears represent the delay and the denial of justice to people, the President
observed."

This was the observation made by our hon. Rashtrapatiji. Lakhs of cases are pending for disposal and people
also think that now the judicial system is the machinery for harassment, repression and oppression.

I have gone through a English newspaper of last Sunday. It might be the Statesman or the Telegraph or the
Indian Express. It carried the views of the hon. Chief Justice of India. He observed that people are losing faith in
judiciary. When any litigation 1s contested between the poor and the rich, it is very difficult to contest the case
against any rich because rich has the capacity to afford best possible lawyers in the Bar. It is very difficult for a
poor man to afford a great lawyer to contest the case because day after day the fees of the lawyers are rising. So,
it is difficult on the part of a poor man to engage a good lawyer to contest his case. He has to file a case in
munsif's court, then, it comes to lower court, then it comes to High Court before it comes to Supreme Court. So,
it is not possible for a poor man to contest his case. So, some way must be found out by the Government. There
should be some Government lawyers in different courts. However, I very much regret to say that some of the
lawyers are efficient, but a majority of the panel lawyers are inefficient also.

They are not very much willing to conduct the cases and are not at all taking interest to conduct those cases.
Sometimes they are not appearing before the courts also. This is the position of the lawyers on the panel for
Government lawyers. I also observed and saw some reports about them. I have also gone through a newspaper
report about the lawyers of the Delhi Development Authority.

Our hon. Minister Shri Ram Jethamalani had expressed his views regarding the panel lawyers -- and what they
are doing -- of Delhi and of the Metropolitan Authority.



So, that is the position. The Government should come forward and sort out some way so that the poor people can
rush to a court and get justice by engaging suitable lawyers.

About corruption, I am sorry to say, that in the highest courts there is the highest corruption. If one goes to the
corridor of any High Court there is some whispering that if one wants to obtain a rule, an injunction or an
interlocutory order, one has to engage a particular lawyer because there is some hobnobbing with the Judges, by
some section of the lawyers and a particular Judge. If he appears in the court of that Judge he can obtain the rule
or interlocutory order or what 1s wanted. This is the type of corruption that is going on. The sons and nephews
practise in the same court where their father or uncle or maternal uncle may be the sitting Judge in a particular
case. That is the position.

If one has to get a case transferred one has to pay some money to the Bench Clerk, the person who is transferring
the case. If one wants to win a case one has to select a particular lawyer and tell him to get the case transferred to
a particular Judge's court. One has to pay lot of money to the person who is transferring the case.

This is the position in the different courts. If one wants to obtain a certified copy one has to pay more money
than which is required according to the law. These are the corrupt practices prevalent in the courts, and in the
highest courts there is the highest corruption. I do not know how the Government will solve the problem. This 1s
an age-old problem in our country. If one goes to any court room one has to pay something to everybody in the
court room who is sitting there.

Another point I would like to draw the attention of this august House and the particular Minister concerned is
that the conditions in the lower courts are very much pathetic. That is the backbone of the judicial system of our
country. But the condition of the lower courts is very precarious. Judges, District Judges, Special Judges, and
Additional Sessions Judges are adjudicating the cases under Sections 302, 304 and 376 of the Indian Penal Code
but they have no accommodation facility. They have no transport facility. The Judges and the Sessions Judges
who are adjudicating the cases under section 376, that is, rape cases against the accused, are travelling, after the
completion of the court work, in the same bus or in the same train, in the same bogie, along with the accused.
This is the position in the lower courts. There is no facility of a library. If the Judges want to consult a book there
is no facility of books in the lower courts. There are no other facilities and their court rooms are as good as cow-
sheds. They can be equated to cow-sheds.

Off and on electricity fails but there is no generator to conduct the trial of cases under Section 302 etc. They
have the legal capacity to sentence an accused, to award the death sentence, or life sentence, but there is no light
in the court room where they are adjudicating. There is no generator system. Sometimes they are adjudicating or
conducting the trials by the candle light or with hurricane light This is the position of the judicial system.

So, I urge upon the hon. Minister to come forward to discuss elaborately so that we may achieve a high standard
of judicial system and remove all the difficulties. Sir, I do not want to waste the time of the House because so
many Members are there. So, I again support this Bill with a humble submission to the hon. Minister and to this
House to find out some way and arrive at some decisions so that our poor people can obtain justice. Further, the
long pending cases may be disposed of as early as possible. And corruption may be removed as early as

possible.

17.36 hrs.
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MR. CHAIRMAN : Shri Sahu, I will take one minute. After that, you can continue.

As there is no member from the Panel of Chairmen present in the House, if the House agrees, I may call Shri
Motilal Vora to preside over the House. Will you all agree to it?

SEVERAL HON. MEMBERS: Yes.
MR. CHAIRMAN: Shri Motilal Vora, will you kindly come and take the Chair?
SHRI MOTILAL VORA (RAJNANDGAON): Yes.

17.51 hrs (Shri Motilal Vora - in the Chair)
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Judicial reform is a must. Judicial reform is vital for the survival of democracy.
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The Legislature has a moral duty to make the laws clear and understandable."
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"It 1s clearly understandable that the Supreme Court Judges should look forward to other Government
employment after their retirement. The Government is a party in a large number of cases in the highest court and
average citizen may well get the impression that a Judge who might look forward to being employed by the
Government after his retirement does not bring to bear on his work with detachment. We are clear of the view
that the practice has a tendency to affect the independence of the Judges and should be discontinued."
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"No person who has held office as a Judge of the Supreme Court shall plead or act in court or before any
authority within the territory of India."
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"Dwelling in the judicial ethics and propriety of Judges, taking up the post-retirement jobs or plunging in active
politics, Justice K. Narayana Kurup today observed that the act of the retired Judges in accepting posts would
clearly erode the confidence of the people in the Judiciary. One can continue to make worthwhile and positive
contribution to the society even after retirement without getting involved in active politics."
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"A tenure of three years be made for Chief Justices of High Courts and Supreme Court. The Judges elected
should be made of character and integrity."
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PROF. P.J. KURIEN (MAVELIKARA): Mr. Chairman, Sir, I rise to support this Bill. Our judges, whether they
are in the Supreme Court or the High Courts or even the lower courts, should be well paid. The independence of
the Judiciary is very important for the survival of democracy itself and if the judges are not well paid, there
cannot be independence of the Judiciary and they will be subjected to social pressures. So, to get rid of such an
eventuality, our judges should be paid very well. Therefore, I support this Bill and our Party also supports this
Bill.

Sir, this Bill speaks about the Supreme Court and the High Court judges only. I would like to know what the
Government will do in respect of the judges in the lower courts, because their position 1s much worse. I do not
know what action the Government will take in the matter. But [ would like the Government to take some
initiative to have corresponding enhancement of salaries and other perks for the judges of the lower courts also.
Sir, I feel that our judicial system needs an overall review. I say this not to criticize the system, but to emphasize
the fact that thousands of cases are pending in various courts of our country.

There is a saying: "Justice delayed is justice denied." Shri Ram Jethmalani is one of the senior advocates in the
country. I hope, he will agree with me that in many cases justice is denied simply because of long delay in
pronouncing the ultimate verdict. Something has to be done about it. I am not from the Bar. I am not an
advocate. I do not know what to do. But I know of hardships of the people in this regard. Therefore, I am
expecting that this Government will do something about it.



Maybe a number of vacancies are to be filled up in the courts and the Government is delaying that due to various
reasons. I do not deal with that now. But I know that. It seems that the Government also have some ulterior
motives in some cases or maybe some divergence of views with the top echelons of the Government and the
Judiciary. Therefore, it is delaying. Whatever may be the reason, please sort out and see that the Judges are
appointed.

You know that ultimate justice 1s in the Supreme Court. If a judgment 1s against a party in a lower court and if he
18 aggrieved, he can go to the High Court and ultimately to the Supreme Court. Please consider how can an
aggrieved person from the State of Kerala or Tamil Nadu or Karnataka or West Bengal or the North-East come
to Delhi. What is the expenditure? There is no question of a poor man coming to the portals of the Supreme
Court for justice. It is because of the fact that the Supreme Court is only in Delhi. And no Bench of the Supreme
Court is situated in the South or the East or the North-East because of the simple fact that the ultimate justice is
denied to a majority of the citizens of this country. Who can afford to come to Delhi? It was mentioned here. If
you want to hire an advocate in the Supreme Court, you have to pay more.

What is the fee of an advocate in the Supreme Court? To get a good advocate like Shri Ram Jethmalani, how
much have we to pay? He knows that. I give him credit. He is one of the best advocates in the country. |
compliment him. But we have to pay accordingly.

THE MINISTER OF URBAN AFFAIRS AND EMPLOYMENT (SHRI RAM JETHMALANI): Sir, for the
information of the hon. Member, may I state that 90 per cent of my practice is free practice.

PROF. P.J. KURIEN : Oh, thank you! I am happy. I wish let there be some advocates like you.

Now, the point, therefore, is that the Government have to consider two things. Number one is about setting up of
more Benches of the Supreme Court in various parts. One may be in the South at Bangalore or Chennai. You can
have it in Chennai. We have no objection about it. One could be in the North-East and one may be in Mumbai.
Kindly consider setting up at least three more Benches. I have no objection.

SHRI RATILAL KALIDAS VARMA (DHANDHUKA): You can have one in Gujarat also.

PROF. P.J. KURIEN : With regard to High Courts, look at Uttar Pradesh. I do not know whether Uttar Pradesh
has a Bench of the High Court. It is a big State. Madhya Pradesh is also a big State. They should have more
Benches. There is a demand for more Judges. Even in Kerala, our High Court is in Cochin. But it is a million
dollar question for a poor man in Trivandram or Calicut to reach even the High Court. Please do something
about it.

I am nobody to comment on Judiciary. I will not do that. But I have one feeling as a layman that the areas are
earmarked for the Judiciary, the Executive and the Legislature. There is a definite demarcation among these
three wings. [ am sorry when I find that there i1s an encroachment of one on another.

The Judiciary sometimes encroaches upon the powers of the Legislature or the Executive. Actually, the function
of Judiciary is not administering or governing. They are not meant for legislation or law-making. There is a
definite demarcation of functions. But these demarcations are not upheld and perhaps observed more in
violation.

I do not know what is the remedy for it. But I am looking upon the Government to find some remedy for this. I
admit that there is a degeneration 1n the political leadership, but it is not only in the political leadership. The
degeneration in the political leadership 1s only a reflection of total degeneration of the society. It is there in the
Executive also; it is there in the Judiciary also.

When a politician does something wrong, it is highlighted very much because all eyes and ears are following
him. But when the same mistake is committed by the Executive, it is not highlighted. And if it is Judiciary, it is
never highlighted and you will have a lid over it so that nobody sees it. It does not mean that politicians or
Members of Parliament are all bad and they can be condemned. Likewise, we cannot condemn the Judiciary
also.



There is a total degeneration. Therefore, the most important thing to save the institution and to retain the
credibility of the institution is that each Wing of our Constitution -- the Legislature, the Judiciary and the
Executive -- should confine to its realms and should not encroach upon each other for the healthy running of the
democratic institutions.

Now, Sir, I come to the Public Interest Litigations. In fact, it was initiated in Kerala, if [ am correct, by the late
Justice Subramaniam Pochi, who passed away recently. I welcome that, even though there is a controversy over
that, because this has helped us in solving some of the problems that we have.

Regarding judicial activism, I would say that when the political leadership becomes weak, judicial activism
becomes active. But it should not be a permanent phenomenon. It should be an exception. Yes, sometimes it
could be useful, it could be helpful, but that does not mean that every judge from the lower court to the highest
court thinks that he can go beyond his realms. That is not good for the system. I do not know what the
Government can do about it. But I would say that instead of keeping these two water-tight compartments
separately, it can be discussed with the Chief Justice of India. The Government can certainly have a dialogue
with the Chief Justice of India and likewise, with Chief Justices of High Courts so that some system 1s evolved
by which you get rid of these anomalies that have been crept into our society.

I hope, the Government will give serious attention to all the points that I have made and my special request to
the hon. Minister and I want him to reply is to set up a Bench of the Supreme Court in South. I have no grudge if
he has it in Chennai or in Bangalore. But I would request him to have a Bench of the Supreme Court so that the
people who wish to approach the Supreme Court, at least, can file their cases at a lesser cost. Likewise, one such
Bench can be considered in the North-East and one in Gujarat or elsewhere.

So, I am requesting for setting up three Benches of the Supreme Court for ensuring better justice to the people of
this country.

With this request, I once again support this Bill and I conclude.

Thank you very much.
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SHRI N.K. PREMCHANDRAN (QUILON): Sir, I also rise to support this Bill which is enhancing the facilities
of the High Court and Supreme Court judges. Judiciary in our country is playing a very vital role in the social
progress of our country. Therefore, the amenities, facilities, the salaries, allowances and other facilities of the
Judges should be in accordance with their status and the work which they are doing. The point which I would
like to highlight is this. As far as the Supreme Court and the High Court judges are concerned, they are getting
much better benefits. But when compared to the High Court and the Supreme Court judges, the conditions of
service of the mofussil courts, especially, the Munsifs courts are still very poor. There is a very high disparity
between these two classes. But as far as the workload is concerned, especially, the Munsifs courts are having too
much workload when compared to the others. But as per my knowledge, even these Munsifs are not having the
telephones of Non-OYT (SS) category. They have not been considered so far in the Non-OYT (SS) category, the
reason being they can get telephones at the earliest on an out of turn basis. That is the pathetic condition of the
Munisifs courts in our country.

As Shri Ajay Chakraborty has already stated, it is absolutely correct that these mofussil courts are the backbone
of the Indian judiciary. But they are being totally ignored as far as their conditions of service and all other things
are concerned. I absolutely agree that they are being governed by the service rules of the State Governments.
Even then, when we talk about the judicial reforms of our country, we should give much stress on the lower
judiciary, especially, from the Munsifs up to the district level judges.

As far as the amenities of the Supreme Court and the High Court judges are concerned, we are enhancing them
from time to time. It is being given to them and they are very well enriched with powers, especially, the
discretionary powers. They are benefited by them. It is too much. It is beyond the limit also.

The second point that I would like to say is about the basic dictum of legal principle, that is, the belated justice.
Due to the backlog of cases, there is a delay. I am not going into the detailed discussion in respect of that point
because this is the right time to have a discussion on the judicial reforms. So far it has not taken place.

For the last ten or five years, we are all hearing about judicial activism. I am supporting this judicial activism. In
one sense, judicial activism means, judiciary is active. That implies, the executive as well as the legislature is not
active.

The second point that I would like to say is about the basic dictum of legal principle, that is, the belated justice.
Due to the backlog of cases, there is a delay. I am not going into the detailed discussion in respect of that point
because this is the right time to have a discussion on the judicial reforms. So far it has not taken place.

For the last ten or five years, we are all hearing about judicial activism. I am supporting this judicial activism. In
one sense, judicial activism means, judiciary is active. That implies, the executive as well as the legislature is not
active.

If the duties which are cast upon the Executive are done in a proper way, then the powers of the Executive or the
Legislature will not be taken away by the Judiciary. So, the judicial activism, according to me, means the
Judiciary being active. After the concept of Public Interest Litigations has started, the Judiciary has broadened
its scope and it has broadened its powers also so that the poor people, the common people and the working class
In our country are able to get justice. We all know what the cost of getting justice in India now is. Not only in
India but all over the world, as far as the poor people or the common people are concerned, getting justice is a
very costly affair. So, when we discuss about the judicial activism, when we discuss about the separation of
powers as envisaged in the Constitution of India, even we the Parliamentarians are not discharging our duties.



That is why the other wing of the Government has to come into play to fill the vacuum that is taking place in our
country. That we have to attempt first and then we have to make allegations against the Judiciary. According to
me, Judiciary also is going beyond its limits. I would like to cite two examples - two recent judgements of the
Kerala High Court. I am not going into petrol, gas and all those things. The first judgement given by a learned
Judge says that within two months, the Cochin Corporation has to kill all the mosquitoes. That is the verdict
given by the court. Another judgement says that the Ramni bridge has to be completed within a particular
period. Now, what is the consequence of that judgement? Is the court able to pay the money? Are they able to
supply the material so that the contractor is able to complete the work within the stipulated time?

MR. CHAIRMAN : Please conclude now.
SHRI N.K. PREMCHANDRAN (QUILON): Yes, Sir, I am concluding.

So, what I would suggest is that judicial reforms should be discussed in detail and it is the right time to have the
judicial reforms so that the delay in getting justice could also be avoided.

As far as the Lok Adalats and the Free Legal Aid Clinics are concerned, it is a good thing according to me. But
nowadays it 1s being seen that almost all the cases which are being settled are only MACT cases. The other cases
are not being settled. Of course, in MACT cases also, it is beneficial for the persons who met with motor
accidents. A recent judgement of the Supreme Court has said that nobody will be given more than Rs.5,000 at
the first stage. If they want more, they have to file an affidavit and adduce evidence before the court saying that
they want that money. It is also an atrocious thing as far as the beneficiaries are concerned because after having
met with an accident and suffered huge damages, when compensation is awarded by the court, they are not
entitled to receive that compensation. That is the position. I am not going into the details of that.

As far as decentralisation of judicial system is concerned, I come from Kerala and the State capital 1s
Trivandrum. Lakhs and lakhs of cases are being filed in the High Court of Kerala which is situated at Cochin,
which is about 250 kilometres away from the State capital, even though it may be within the State. I think in
Madhya Pradesh also the State capital is not having a High Court Bench. A senior officer who has to travel from
Trivandrum to Cochin, will take one week for filing papers or giving brief to the concerned advocate of the
Government and coming back. Considering the expense also, at least the State capital should be provided with a
High Court Bench. If we are not able to have a full-fledged High Court at the State capital, at least a Bench
should be set up. The Government of India should take the initiative to have a High Court Bench at least in the
State capital.

With these words, I once again support this Bill enhancing the facilities give to the Judges of High Courts and
the Supreme Court. With these words, I conclude.

SHRI KONIJETI ROSAIAH (NARASARAOPET): Sir, while supporting this Bill brought by the Government, I
have a few submissions to make. The Members who have spoken before me, have already made so many points,
so what I would be saying, may be a repetition. But even then I would like to join them with regard to one or
two important points.

The first point is that there are a number of vacancies in the High Courts and in the lower courts also all over the
country. Year after year, the time is passing, the Supreme Court also may be making efforts, but they are not able
to fill up the vacancies.

Sir, today's procedure of appointing High Court judges, as is known to all, 1s like this. The Chief Justice of the
Supreme Court and four other senior judges will sit together, look into the recommendations sent by the
respective High Courts and then they will finalise the names for appointment as judges. The Chief Justice of the
Supreme Court and the four senior judges may not know much about the details of the proposed candidates.
They will look into some papers and based on those information, they will be finalising the list of judges to be
appointed. In many cases, I can say that some people who were most deserving ones were not considered. At the
same time, some people who were active in other fields but who were not active as practitioners till the other day
were appointed as judges. To avoid this, I would appeal to this Government to consider constitution of a Judicial



Commission which should be of a permanent nature. They can gather necessary information about the
candidates, the recommendations coming from various High Courts and then, can recommend for appointment
of judges. I do not say that this is a pucca and foolproof system but I am sure that this is going to be better than
the present system of appointments.

Similarly, many Members have spoken about the backlog of cases. If you look into the pendency of cases in any
High Court, you may find that the situation is horrible. There is no time limit to clear the cases. We know that
many people who had preferred appeals in High Courts and Supreme Court were not able to see the judgements
delivered in their life time. After the death of such petitioners, judgements are delivered. Though the Indian
judiciary has been credited with independent thinking and good judgements have been delivered in many cases,
yet the disposal of the backlog is again a sorry state of affairs.

To dispose of the cases, | may suggest appointment of judges on ad-hoc basis. Appointments can be made for a
specific period and a specific number of cases can be given to them so that lakhs and lakhs of pending cases in
this country may be disposed of in a prescribed time. Otherwise, the number of pending cases would be
increasing everyday instead of coming down.

I would like to make another point. As has been said earlier, there are three important pillars due to which
democracy is surviving in this country, namely, Executive, Legislature and Judiciary. These are three important
areas. The Indian Constitution has earmarked their duties and has taken care of the functions of these three main
wings. But of late, an unfortunate situation is seen on a number of occasions. The Judiciary is said to be
encroaching into the powers of the Legislature. I need not go into specific cases but the most respected Minister
and a senior lawyer knows pretty well whether there is encroachment or not and how to avoid it. If this is
allowed, it will create problems in our democracy. If the Executive enters into the domain of the Legislature or if
the Legislature enters into the working of the Judiciary or the Judiciary enters into the domain of the Executive,
then 1t will create problems for the survival of Indian democracy.

It is not only that. In the garb of interpreting laws, sometimes courts are making laws for themselves. We all
know very well that they have to interpret the laws, define the laws and tell us if there are any lapses in the
implementation of laws. But instead of doing so, on many occasions, they are making their own laws.

One last word I would like to submit. Today, for any individual, to go to the court has become a very costly
affair. There is one saying in Telugu that the man who wins the case will cry outside and the man who loses the
case will fall down in the court itself. This is the general impression created all over the country. This has
become very costly also. At the same time, we are seeing that the Public Interest Litigations are filed in some of
the courts. The Public Interest Litigations can be filed by any individual either in the High Court or the Supreme
Court and the courts are entertaining such petitions also. For this also, some sort of a procedure and some sort of
a responsibility on the part of the petitioner also must be fixed. Otherwise, what happens is that any Tom, Dick
and Harry can file a Public Interest Litigation against any man in office or otherwise and even if he loses, he is
going scot-free. No responsibility is fixed on him. Some of the courts have openly said this and many Members
have said today that to go to a court, it has become a prohibitive thing. It is becoming very costly. But, at the
same time, we all hear a number of court announcements saying that a post-card is enough; it will be taken as a
petition and they will look into the matter and deliver their judgements. These two things cannot go together.

Finally, I would like to tell that even today there is a code for the judges. In many cases, they are adhering to the
guidelines and code. But here and there, of late, we are seeing that the judges are also moving freely in almost
all public functions...(Interruptions) I have seen that they cut ribbons in a show-room. We are seeing the judges
in the foundation-stone laying functions. We are seeing the judges in the Awards Presentation Function and we
are seeing them everywhere. So, I appeal to the Government to kindly consider these aspects and, if necessary,
frame some more guidelines so that the independence of the judiciary and the importance of the judiciary is
maintained and felt by the people of this country.

SHRI SATYA PAL JAIN (CHANDIGARH): Mr. Chairman, Sir, I rise to support this Bill.



As a matter of fact, salaries and allowances of the judges have already been enhanced and their pensions etc.
have also been enhanced. I feel that this is one item on which nobody can have any difference of opinion. All
sections of the society, people belonging to different political parties have agreed that the salaries of judges
should be in consonance with the status that they are having. The judges are not the employees of any
Government. They are not the employees of any authority. They hold their positions under the Constitution of
India. They are the constitutional authorities. They have to decide the cases even against the President of India,
the Prime Minister of India and the Government of India. Therefore, their salaries should be such that they
behove their status and in consonance with their status.

Sir, the judges are in a situation to perform their duties as per the requirements laid down by the Constitution of
India. So, I support the Bill. I also request the Government that like the higher judiciary, let us come to the lower
judiciary also.

Some of the Members who were speaking before me did support the Government and they demanded that the
salaries, pensions and other service conditions of the lower judiciary, the judicial magistrate, district judge and
additional judges should also be revised because they are also performing very good job, equally important job.
We cannot compare the duty of a judge of the High Court and the duty of a judicial magistrate. Both are
important in their own fields. Therefore, their salaries should also be revised.

About transfer policy, the Government of India and the courts adopted the transfer policy a few years back. This
transfer policy also needs reconsideration now. There are many things which have come to light during the last
five years. The transfer policy has created more problems than it has solved. The whole judicial system is now
demanding review of the transfer policy. Let us come to that. Let us involve people in that and take a firm
decision regarding revision of transfer policy so that the judges totally feel free.

About the vacancy of judges, I am in agreement with my colleagues who have said that vacancies should be
filled as early as possible. I stand for Judicial Commission. Let there be a Judicial Commission which should
decide the appointment of judges the day a judge retires. Let another judge be appointed before a judge retires so
that if today one judge retires the next morning the new judge takes over the charge. Regarding these vacancies,
I am very happy to say that now the Supreme Court has solved the controversy. Unfortunately, there was a
controversy in this country involving even the judges also. There were complaints against the judges by the
judges themselves. I am not talking of complaints against the judiciary by the people, who are outside the
judiciary. People have been writing letters to the Chief Justice of the Supreme Court. Judges have been writing
letters to them about the appointments and transfer. I feel that it is high time the Judiciary also do some
introspection and this introspection be done by the Judiciary itself so that they are in a position to remove all the
doubts about themselves, by the judicial process.

About the strength of judges, I would like to say that the strength of the judges also needs to be increased. Now,
with 27 or 26 judges in the Supreme Court, you cannot decide the case of 100 crore people. Similar is the case in
different High courts with 30 or 38 or 40 judges. I feel that the strength of the Supreme Court as well as the High
Court judges should at least be doubled so that they decide the cases expeditiously.

Some hon. Members have pointed out about setting up of Benches, [ totally support this issue. Let there be
Benches of the Supreme Court in South India also. Let there be Benches of the Supreme Court in the North-East
also because when I visited the North-East - perhaps you were also with us as a Member of the Delegation -
many people complained to us in the North-East that if a person from Agartala has to go to Delhi to file a case, it
takes him three or four days to reach Delhi. Therefore, let there be Benches in those places so that people can
file their cases there itself.

Lastly, let us not see any confrontation between the Judiciary and the Executive or the Judiciary and the
Legislature. All the three are autonomous in their own fields. Let us perform our assigned duties. Let the
Judiciary perform its own job. Let the Legislature legislate and let the Executive execute decisions. Let the
Judiciary decide and interpret. Let us not see any confrontation. Instead of confrontation, let all the three organs
adopt self-restraint. Let Judges also not cast unnecessary aspersions on the Legislature and at the same time, let
the Legislature also not call Judges, and involve them 1n every controversy.



With these remarks, I hope the Government will very soon take a decision about revising the salary of the lower
judiciary also. Thank you very much.

pertaining to the High Court and the Supreme Court Judges, Salary and Conditions of Service (Amendment)
Bill.(1998)

I request and pray the Judges of the High Court as well as the Supreme Court that after their retirement they
should not join any political forum or indulge in any active politics. At the fag end of their service as Judges,
whatever judgement that had been pronounced will definitely have political colour.

So, to avoid such comments, I would request all the judges not to involve in active politics after their retirement.
Sir, sometimes, the judges declare that the judgement is reserved. But that reserved judgement should not not
take months together to be pronounced. So, I would request that there should be a time-bound programme for
pronouncing the judgements. At the same time, I would request the Government not to transfer any judge while
he is hearing a case, because once the judge is transferred, the judgement gets delayed. There is a famous saying
that "justice delayed is justice denied.' That should not happen due to the transfer of judges.

As far as the constitution of additional courts to hear the corruption charges against persons who were holding
high offices is concerned, there is a lot of delay and particularly, in the case pertaining to Madam Jayalalitha, it
was delayed very much. The Bench heard the case. (Interruptions)

SHRI C. GOPAL (ARAKKONAM): Mr. Chairman, Sir, the cases are pending before the court. The matter is sub
judice. So, he cannot speak about it here.

SHRI C. GOPAL : When the cases are pending before the court, he is not entitled to speak about them here, on
the floor of the House. (Interruptions)

MR. CHAIRMAN : Shri Baalu, please speak on the Bill.

... (Interruptions)

SHRI C. GOPAL (ARAKKONAM): Sir, he is not entitled to speak about them here. (Interruptions)
court had heard the case and after hearing the case, the judgement was reserved.

MR. CHAIRMAN: Shri Baalu, you have to speak only on the Bill.

case, but Justice Raju was transferred before he delivered the judgement. Why was he transferred when he
reserved the judgement? (Interruptions) Here, in this case, justice was not denied. The Supreme Court heard the
case and decided that the decision taken by the Government of Tamil Nadu in constituting the Special Courts is
valid.

Now*, Under Secretary in the Department of Personnel of the Government of India has just gone back from his
earlier affidavit. (Interruptions)

MR. CHAIRMAN: Shri Baalu, a number of cases are pending everywhere. Why are you speaking about one
case only? Please speak on the Bill.

... (Interruptions)

Section 3 of the Prevention of Corruption Act, it is left to the State Government to group cases for purpose of the
Notification and that the State Government shall be in a better position to judge the needs and exigencies of the
State. (Interruptions)

* Expunged as ordered by the Chair.

THE MINISTER OF LAW, JUSTICE AND COMPANY AFFAIRS AND MINISTER OF SURFACE
TRANSPORT (DR. M. THAMBI DURAI): Mr. Chairman, Sir, this is not correct. Certain remarks have to be
removed from the record. I would request you to remove them from the record.



High Court. Now, in the Supreme Court, he says that the Central Government has to be consulted ...
(Interruptions)

MR. CHAIRMAN: Shri Baalu, please speak only on the Bill.

... (Interruptions)

MR. CHAIRMAN: Whatever 1s objectionable, it has to be expunged from the record.
... (Interruptions)

this Government, particularly under the instructions of the Law Minister, the Government has filed an affidavit
like this. (Interruptions) [ would like to know why a different norm was adopted in filing the affidavit in the
Supreme Court. (Interruptions)

SHRI R. MUTHIAH : Mr. Chairman, Sir, he should speak only about the Bill.

would definitely withdraw this affidavit.

With these words, I conclude.

19.00 hrs.

SHRI MANORANJAN BHAKTA (ANDAMAN AND NICOBAR ISLANDS): Sir, now it is 7 o'clock.
MR. CHAIRMAN : The House has given its consent till the Bill is passed.

SHRI MANORANJAN BHAKTA (ANDAMAN AND NICOBAR ISLANDS): When?

MR. CHAIRMAN: The time has already been extended.

SHRI MANORANJAN BHAKTA : It was up to 7 o'clock.

MR. CHAIRMAN: No. It was said: "...till such time the Bill is passed." Now, it will take only 15 minutes. A
decision has already been taken.

THE MINISTER OF PARLIAMENTARY AFFAIRS AND MINISTER OF TOURISM (SHRI MADAN LAL
KHURANA): How many speakers are there?

MR. CHAIRMAN: There are only four speakers.
SHRI MADAN LAL KHURANA: Our problem is that there is a Cabinet meeting at 7 o'clock.

SHRI MANORANJAN BHAKTA (ANDAMAN AND NICOBAR ISLANDS): Sir, you better adjourn the
House.

MR. CHAIRMAN: As you like.

SHRI S. MALLIKARJUNIAH (TUMKUR): Hon. Chairman, Sir, when we come to the office and give a notice
for Zero Hour, our turn will never comes. When we give it for Calling Attention, our turn again does not come.
A very little time 1s given to us.

If the time 1s not given to us, there is no use of our coming to the House. I request the hon. Chairman to see that
everybody is given sufficient time to speak so that he could ventilate his grievances. We cannot sit here like
mummies and go back to their houses. We must be given an opportunity. Everybody should have an opportunity
to express his feelings.



MR. CHAIRMAN: Shri Mensinkai can continue.
SHRI MADAN LAL KHURANA: It is all right for tomorrow.

SHRI B.M. MENSINKATI* (DHARWWAR SOUTH) : Mr. Chairman Sir, I rise to wholeheartedly support the
High Court and Supreme Court Judges (Salaries and Conditions of Service) Amendment Bill, 1998.

At the outset, I would like to say the President of India can take the concurrence of the Prime Minister and the
opposition party leader while appointing the judges. While increasing the salary of the judges, it should not be
done as it is done in the case of employees of unions and other Government employees. Who used to get by
resorting to strike and bandhs. I support the view that the salary of High Court and Supreme Court should be
enhanced.

There are no transportation facilities to the judges in the Ession Courts, Magistrate Courts and other moffussil
Courts. Tahsildars, Assistant Commissioners and other officials even at the Taluk level have transportation
facilities. I therefore appeal to you that some decent transportation facility should be provided to all judges.

There is only one High Court in the capital city of Karnataka, Bangalore. This does not cater to the needs of the
entire State. I, therefore, urge upon the Government of India to set up a bench of Karnataka High Court at Hubli-
Dharwar. One of my hon. colleagues has said that the retired judges should not take up any other job after their
retirement as judges. In this connection I would like to suggest to the Government of India that these retired
judges should be appointed as Governors of States. These judges have the ability and capacity to protect the
Constitution. Hence they should be appointed as Governors of States.

MR. CHAIRMAN : Please conclude. Finish it now.

SHRI B.M. MENSINKALI : Yes Sir, In England, the cases in the courts are cleared early. They have a special law
for this. Here in our country the courts can dispose the cases quickly by applying this special law which is in
vogue in England. The present procedure in our courts 1s very lengthy. In this regard,an amendment may be
passed in the Parliament to avoid unnecessary delay to dispose the cases.

MR. CHAIRMAN : Now you please conclude.

SHRI B.M. MENSINKALI : Yes Sir. Once again I support this High Court and Supreme Court Judges
Amendment Bill, 1998, which seeks to enhance the salaries of judges. I thank you for giving me an opportunity
to speak. With these words, I conclude my speech.

. it HER dear (FEEYR) : THMid SiT, 50 AEE U Feied FEed & AEgiaal s gE-giadr st sgH @ 6 g8 fagas
T gl (

Interruptions)

SOME HON. MEMBERS: Sir, it is time. we will continue tomorrow... (Interruptions)
DR M. THAMBI DURAL: Sir, I have to go to a Cabinet Meeting.

MR. CHAIRMAN : All right. Prof. Mehta, you will continue tomorrow.



